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Coalition recommends creation of
Pennsylvania Access to Justice Commission
by Tracy Carbasho

The Pennsylvania Civil Legal Justice
Coalition has recommended a solution
to help seal the gap between the need
for legal services and the availability
of assistance.

The 30-member coalition, consisting
of representatives from bar associations,
legal aid organizations, the Pennsylvania
Interest on Lawyers Trust Accounts
and other groups, issued its report in
May. The document, entitled Toward
Equal Justice for All: Report of the
Civil Legal Justice Coalition, was
released during a meeting of the Senate
Judiciary Committee.

The coalition recommends the
formation of the state’s first-ever
Access to Justice Commission, which
would work to increase funding for
legal aid, improve access to the courts
for pro se litigants, facilitate community
outreach, and promote participation
in pro bono programs.

A copy of the report, video and audio
recordings, witness lists and copies of
the testimony presented during hearings
of the Senate Judiciary Committee
are available by visiting the Civil
Gideon Corner of the Philadelphia
Bar Association’s website at
www.philadelphiabar.org/page/
CivilGideon.

The Allegheny County Bar
Association’s Board of Governors
adopted a resolution in January
supporting the creation of the
commission to improve the delivery
of legal services to indigent residents.
ACBA President-Elect Jim Creenan,
who will assume his new leadership
role on July 1, serves as one of the

three coalition co-chairs and has testified
at various Judiciary Committee hearings.

“Aside from the needed funding for
legal service agencies, the commission
is the key component to ensure our
judicial system can address the growing
and changing legal needs of our citizens,”
said Creenan. “Many of these issues
have been brought to light by economic
downturn and the ever-changing pace
of technology. The Access to Justice
Commission will also identify and
implement the best approaches that
work around the state and serve as a
resource to the overall improvement
of the justice system, while balancing the
need for consistent statewide procedures
and the needs of local practice.”

Creenan and his co-chairs, Jennifer
Clark and Samuel Milkes, were each
honored with a Presidential Special
Achievement Award from the
Pennsylvania Bar Association for
their work on the coalition.

“The award is a tremendous honor
and signifies the importance of the
coalition’s work to address the unmet
legal needs in Pennsylvania,” said
Creenan. “The award really belongs
to the coalition members and the
attorneys and the judges who devoted
time to provide testimony to the
Senate Judiciary Committee, including
our ACBA members.”

A complete list of coalition members
is available by visiting the Philadelphia
Bar Association’s website.

The coalition’s report documents
evidence that was presented at three
statewide hearings held by the Senate
Judiciary Committee last year to

PHOTO BY MARK HIGGS

The Eleventh Annual Lawrence W. Kaplan Lecture in Conflict Resolution took place on Wednesday, June 4 at
the Omni William Penn Hotel. Pictured are, from left: members of the planning committee, Chris Stachtiaris,
Dawn Lehman, Rick Rogow; Sharon Strand Ellison, guest lecturer; Judge Kaplan; and David Breen, also on
the planning committee. Not pictured is planning committee member Kathleen Schneider.

REPORT OF THE CIVIL LEGAL JUSTICE COALITION TO THE PENNSYLVANIA STATE SENATE JUDICIARY COMMITTEEContinued on page 2
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Gender Bias Duty Officers
If you have observed or experienced any

form of gender bias, you may contact one of

the following members of the Gender Bias

Subcommittee of the Women in the Law

Division. The duty officers will keep your

report confidential and will discuss with you

actions available through the subcommittee.

Kimberly Brown......................412-394-7995

Rhoda Neft ..............................412-261-2753

Jill M. Weimer ........................412-201-7632

Ethics Hotline
The ACBA Professional Ethics Committee

“Ethics Hotline” makes available Committee

Members to answer ethical questions by

telephone on a daily basis.

June

Robert J. Donahoe ..................412-833-0800

Russell D. Giancola ................412-553-6355

July

Nick S. Fisfis ..........................412-396-6289

Bruce Herschlag ....................412-442-4262

Gregory Monaco......................412-288-4000
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examine the existing level of access to
justice in the Commonwealth.

During the hearings, individuals
with serious legal problems shared
stories of how they struggled, but
eventually achieved positive outcomes
with the assistance of legal counsel.
One woman, who was allegedly being
abused at home, appeared in court on
her own in an attempt to obtain a
protection-from-abuse order. However,
she was not aware of the need to bring
witnesses and did not know she could
subpoena people to testify. Her plea
was rejected.

“Equal access to legal representation
is one of the most critical justice
issues we face today,” said Senator
Stewart Greenleaf. “I am pleased to
see the legal community come together
to offer its insights and recommendations
to the Judiciary Committee.”

The Toward Equal Justice for All
report demonstrates how the 
skyrocketing number of unrepresented
low-income litigants in civil legal
matters adversely impacts the quality
of justice for all parties in Pennsylvania

COALITION REPORT
continued from front cover

courts, negatively impacts the courts’
administration of justice, and 
undermines the rule of law.

“The work of the coalition underscored
just how difficult it can be for willing
volunteer groups to effect positive
change in the face of a growing problem,”
said Creenan. “As an arm of the court,
the Access to Justice Commission can
help direct limited resources where
they can have the greatest impact.”

Creenan said the coalition will continue
to advance the recommendations in
the report and he expects to remain
involved at least until the commission
is up and running. While a deadline
has not been set for the commission to
be created, the coalition hopes the
Supreme Court will act within the
upcoming fiscal year so that the
commission can start taking action.
Pennsylvania Supreme Court Chief
Justice Ronald Castille serves as the
coalition’s honorary chair.

In order to address the ongoing crisis,
the coalition recommends the following:

• The Pennsylvania Supreme Court
establish an Access to Justice
Commission to serve as a vehicle for
studying and implementing measures
to expand access to justice, including

proposing and promoting strategies to
adequately increase levels of public,
private and volunteer resources and
funding for civil legal aid providers in
the state. Thirty-two states currently
have such commissions.

• State lawmakers allocate an
additional $50 million annually for civil
legal services to adequately address
the immediate crisis in access to justice.

• Pennsylvania works toward
establishing a right to counsel in civil
legal matters in which fundamental
human needs are at stake.

The report shows that access to
civil legal services in basic human
needs cases provides substantial
economic and social benefits for
litigants and their communities. It
further illustrates that the unmet need
for civil legal assistance is significantly
impacting vulnerable state residents
and costing taxpayers millions of
dollars by increasing homelessness,
increasing poverty, and failing to
prevent domestic violence.

The coalition refers to one recent
study that indicates for every dollar
spent on legal aid in Pennsylvania,
there is an $11 return to the state and
its residents. n
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sessions led by experienced women
lawyers who provided specific ideas for
women lawyers to increase their business;

• The “Back to the Bar” graduation
ceremony was held for 20 female and
five male participants, who were
assisted in polishing their skills for
re-entry into the practice of law;

• The Pennsylvania Senate Judiciary
Committee held public hearings to
discuss “Civil Legal Representation of
the Indigent: Have We Achieved
Equal Access to Justice?” ACBA
President-Elect Jim Creenan testified
as to the findings and recommendations
of the Civil Legal Justice Coalition;

• The fall and spring bar admission
ceremonies for the U.S. District Court
for the Western District of Pennsylvania
were held in December and May;

• The ACBA Board of Governors
created the Exempt Organizations
Committee with Molly Sharbaugh as
chair and Caitlin Price as vice chair.
The committee’s mission is to enhance
the expertise of lawyers serving the
nonprofit sector, including employment
lawyers, those who work at government
agencies, and those who serve on
nonprofit boards or do pro bono work
for these organizations;

• The 30th Annual KD & You and
the Law, in which ACBA volunteer
attorneys provided free assistance to
callers with legal questions, was held
in April;

• The ACBA’s Young Lawyers Division
hosted the ABA National Conference;

• The 11th Annual Lawrence W.
Kaplan Lecture featured Sharon
Strand Ellison speaking on “Taking
the War Out of Words: Skills for
Non-Defensive Communication”;

• ACBA Past President John P.
Gismondi created the Gismondi Fund
with a donation of $225,000 to initiate
a Summer Fellowship Program for six
University of Pittsburgh School of Law
second-year law students. The students
are working at Neighborhood Legal
Services Association to provide for those
in need and to gain valuable experience
handling real cases and litigation;

• The Board amended Section 3 of
the Lawyers’ Fund Purpose Statement
to allow the fund to provide financial
assistance to attorneys and law students
working in public interest law positions.
This amendment made possible the
initiation of The Lawyers Fund Law
Student Summer Fellowship Pilot
Program, limited to second-year law
students at the University of Pittsburgh
School of Law and the Duquesne
University School of Law. The students

are gaining practical experience
assisting 11 public interest organizations.
The Lawyers’ Fund trustees will
consider future funding sources and
assess whether both the organizations
and the fellows can benefit sufficiently
from continuing the program.

Promoting equality and diversity
among ACBA membership:

• The Hispanic Heritage Celebration
was held with the El Sol Award being
presented to Jacqueline B. Martinez;

• The Board established the
Committee on Law and Disability
with Paul R. Sullivan Jr. as chair and
Jennifer Modell as vice chair.
Through four subcommittees, this
committee has begun to assess and
address the needs of lawyers and law
students with disabilities for accessibility,
advocacy and legislation, outreach
and programming;

• Black History Month Celebration
was held in February with the
presentation of the Spirit Award,
accepted by Marcia M. Sturdivant, to
NEED, which has provided over
19,000 black high school students with
financial assistance and preparation
for admission tests, support to
increase retention, and progress
toward graduation;

• The WLD held a luncheon
featuring Donna Brazile, who spoke
about “Challenges in Washington;
Women in Politics”;

• The WLD held its annual meeting
and presented the Judge Carol Los

Mansmann Helping Hand Award to
Lourdes Sanchez Ridge.

Fostering collegiality as a significant
focus of the ACBA Mission:

• Reception and Dinner for Superior
Court judges;

• Fellows Grand Reception;
• YLD Council Reception;
• Board of Governors 

Recognition Dinner;
• Lunch with the Judges;
• Wine Tasting Event sponsored by the

WLD, YLD and Homer S. Brown Division;
• Membership Luncheon featuring

Laurence Leamer, author of The Price
of Justice, the story of ACBA members
David Fawcett and Bruce Stanley
representing a coal mine operator in a
10-year legal quest against Massey
Energy and CEO Don Blankenship at
all levels of the judiciary;

• Diamond and Golden 
Anniversary Celebration;

• The Martin Luther King Jr.
Prayer Breakfast was held in January.
The Drum Major for Justice Award
was presented to Hill House Association,
of which Cheryl Hall-Russell is president
and chief executive officer;

• Reception and Dinner for 
Commonwealth Court judges.

Advancing the public image of the
profession and the highest standards
of professional ethics:

• In conjunction with KDKA-TV,
the ACBA held its 30th Annual KD &

P R E S I D E N T ’ S M E S S A G E

Looking back over the past year

by Nancy L. Heilman

During the 2013 Bench-Bar
Conference, I announced my intention
to maintain and enhance the ACBA’s
reputation as a national leader in
establishing and implementing programs
and services for the public, attorneys
and law students, while encouraging
the atmosphere of collegiality and
respect that long has been characteristic
of the ACBA.

I wish to express my appreciation
for the work of all of our officers, the
executive director, the assistant executive
director, directors and employees, and
the division, section and committee
chairpersons, all of whom have
assured the smooth running of the
ACBA and the further development of
current initiatives. I also salute our
members who participated in the
activities of the ACBA and the
Allegheny County Bar Foundation,
giving their talent, time and energy.

While serving as president of the ACBA,
I witnessed many accomplishments
that occurred as a result of the hard
work of so many people. Those
achievements, broken down according
to provisions of the ACBA’s mission
statement, include the following:

Promoting education, advocacy
and professional services:

• Inaugural Women’s Legal Summit,
a well-received cooperative effort by
the Women in the Law Division and
the Institute for Gender Equality. It
featured a keynote address and breakout

Nancy L. Heilman
ACBA President

Continued on page 11
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Visual Evidence™ was recently retained by 

the Ohio Attorney General to create a police 

shooting animation for a major investigation for 

the City of Cleveland. Animations lend 

perspective to your arguments by providing 

visibility, point of view, impact, and other key 

elements when defending Action 1983 lawsuits 

in wrongful death or excessive force matters.

Jurors retain 80% of what they see, as 
opposed to 20% of what they hear. Law 

enforcement agencies have a critical story that 

they must convey to a jury in Action 1983 cases. 

Visual Evidence will assist you in producing 

compelling courtroom evidence to support your 

case! Can you afford not to partner with one of 

the most respected demonstrative evidence 

companies in the industry?

Make certain that your
demonstrative evidence

is simply the best!

With over 27 years of experience, Visual Evidence 

works for some of the country’s largest law firms 

and corporations as well as city, state and local 

government agencies. Visual Evidence can 

incorporate animations, ballistic tests, medical 

illustrations, timelines, and any still images 

into our custom designed interactive multimedia 

re-enactments to help our clients win their Action 

1983 Excessive Force Defense legal matters in court. 

Action 1983 – Excessive Force Defense

Data dashboards show court trends and best practices
by Steve Schell

Pennsylvania’s judiciary recently
unveiled the first in a series of
interactive, web-based data dashboards
that allow users to quickly analyze
and interpret data related to court
cases and court operations.

The first four dashboards display
data involving the collection and
disbursement of court fines, fees,
costs and restitution.

“Data dashboards increase
transparency, make information
more accessible, and identify case
trends and best practices to help
judges and staff make better informed
decisions about court operations,”
said Pennsylvania Supreme Court
Chief Justice Ronald D. Castille. “We
wouldn’t be able to undertake this
type of groundbreaking initiative,
if it weren’t for the dedicated stream
of funding we receive from court
filing fees.”

The collection rates and distribution
of court-ordered fees, fines, costs and
restitution are displayed on separate
dashboards for the magisterial district
and Common Pleas courts. Users can
choose to view statewide or individual
county data and break down court
collection and distribution data by
case type.

Examples of information on the
new dashboards show:

• Money collected by Common
Pleas courts for criminal cases has
trended upward from $171 million in
2007 to nearly $206 million in 2013.
During the same time period, the
distribution of money collected by

magisterial district courts dropped
from $271 million to $249 million,
mostly due to fewer traffic citations
being issued. The dashboard shows
the distribution of traffic fine collections
dropped $14.4 million between 2008
and 2013.

• The state’s general fund has
received 60 percent of the more than
$1.8 billion collected by magisterial
district courts and 27 percent of the
more than $1.3 billion collected by
Common Pleas courts throughout the
state between 2007 and 2013. The rest
of the money collected by courts was
distributed to local governments, crime
victims and various entities, such as
schools, libraries and tax agencies.

• The collection rate of fines, fees,
costs and restitution ordered by
magisterial district courts in 2007 was
more than 96 percent by Dec. 31,
2013. The collection rate for all
Common Pleas court-ordered financial
obligations in 2007 was 39 percent as
of the end of 2013. The rate for
Common Pleas courts is lower
because the amount of fines, fees, costs
and restitution is often higher and
many of the defendants are incarcerated,
leading to delayed payments.

These collection rates are measured
over years and will continue increasing
because many defendants pay
court-ordered fines, fees, costs and
restitution based on their ability to
pay through payment plans that can
extend over periods of five, 10, 15 or
20 years or more.

The court financial dashboards
include only money distributed to
support state and local governments,

local entities including schools and
libraries, and crime victims. The
money is collected from fines, fees,
costs and restitution ordered by 527
magisterial district courts and the
criminal divisions of the 67 Common
Pleas courts and Philadelphia Municipal
Court. The data excludes money
collected for bail and from civil cases
processed by Pennsylvania’s Common
Pleas courts and cases processed by
the Traffic Division of the Philadelphia
Municipal Court. These courts have
yet to be integrated on a statewide

case management system so that data
is not available in the database used
for these dashboards.

Over the coming weeks and
months, the Administrative Office of
Pennsylvania Courts will release
additional data dashboards displaying
criminal and civil caseloads. The
dashboards will be updated on an
annual basis. They can be found on the
Judiciary’s website at www.pacourts.us
by going to the Research and Statistics
page and clicking on “Interactive
Data Dashboards.” n
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Real-world insights into solo success
by LexisNexis

The current legal market has more
law school graduates than available
positions and is seeing an increasing
number of seasoned professionals
leaving “large law.”

This, in turn, is leading to a growing
number of solo and small firm
practitioners. It is important to note
that a small law firm is a small business.
Unfortunately for the vast majority of
attorneys, running a law firm business
was not covered in law school. Wearing
a lot of hats is tough and solo
practitioners can find themselves at
the end of a long day wondering where
their time went, worrying about what
didn’t get done, and asking why they
aren’t where they think they should
be professionally.

Not prioritizing the firm as a business
or not having the proper tools to do so
can often be the hidden reason that
attorneys don’t reach the levels of
success they should. However, it can
be learned.

Advice from Those Who Have Done It
Our contributors include three solo

and small firm attorneys who have
found the balance between the practice
and the business of law. While not
meant to be all-encompassing, their
tips can serve as a primer to help even
the most overwhelmed attorneys
begin seeing the practice of law as the
running of a business and get on the
road to reaching their goals. In either
case, due diligence is needed from any
firm to ensure that internal or external
sources have clear service level
agreements that include roles and
responsibilities, disaster recovery
planning, guaranteed availability, data
ownership, and security assurances.

Setting Personal, Fiscal and
Professional Goals

To paraphrase Lewis Carroll, “If
you don’t know where you’re going,
any road will take you there.” That’s
why goal setting is paramount to
success in the law and any other area
of life. The process doesn’t have to be
complicated; it just needs to be
followed. Here are some key steps:

• Determine what you want. Is it
more income? To expand your practice
into other areas? The ability to spend
more time with your family?

• Dream big. Make sure it’s a big
enough goal or important enough to
keep you excited and invested. It’s
always good to get some quick wins to
build momentum, but too many goals
go unaccomplished because they
aren’t big enough and the goal setter
loses interest.

• Be specific. The more specific
you make your goal, the easier it will
be to visualize and take concrete steps
toward it. For example, set financial
goals after figuring out how much it
would really cost to live the way you
want to live. Don’t set a goal to get
more clients; set a goal to get five
more clients a month.

• Write down your goals and review
them daily. A goal is really just a
dream written down. Focus on results
and don’t let yourself off the hook.

• Start with the harder things first.
What things are you looking forward
to the least? Take action to get them
done right away and the rest will seem
easier. Commit to your goal. Motivational
expert Grant Cardone recommends
taking 10 times the amount of action
and effort you originally think it will
take to accomplish your goal.

When and Why to Get Help
Solo and small law firm attorneys

often struggle with why and when
they should bring people in to help
and the answers really aren’t as hard
as they need to be.

First, the why: You bring people in
to help you so that you can make more
money than it costs you to pay for

their services. Then, the when: You
bring in people to help when you are
doing lower-value work that someone
else should and could be doing.

It might sound counterintuitive, but
the best time for extra help is right
from the very start of your business.
Many functions of a law office, like
answering phones, can be outsourced
at a reasonable fee. Your time is much
too valuable to be doing things that
can be outsourced.

For those who need a specific trigger,
look for the time when you’re doing
more of someone else’s job than your
own job of being a lawyer.

Common Excuses, Real Answers
Here are some common traps that

attorneys fall into and the reasons
they do not hold water.

• “It’s just me in the office. Why
should I pay someone else to do what I
can do myself?”

It can be terrifying to hire staff or
associates. If it’s not done correctly, it
can really damage your law firm. The
reason to do it is so that you can build
a system-based business that you run
and that doesn’t run you, and so that
your firm can be more profitable. And
by profitable, I mean more money,
more free time and less stress.

• “I don’t trust them to do it the
way I need it done, so I do it myself.”

Again, we come to high-value work
vs. low-value work. All too often, it
seems easier to hide behind the tasks
you feel comfortable doing, but
shouldn’t be doing.

• “It’s easier to do it myself. What’s
wrong with that?”

If it’s easier to do it yourself, it
means you haven’t invested the proper
amount of time in your staff. It’s critical
you define the processes and procedures
for them to follow, so that it is impossible
for them to do the job any way other
than how you want them to do it. You
need to also figure out how each new
position will make you more profit (in
either time, money, less stress, or all
of the above). This is a critical step to
enable them and you to succeed.

Setting Policies and Procedures
We often hear the question, “If it is

just me or a few people in the firm,
why does a policy and procedure manual
matter?” No matter the size of your
firm, people respond well to structure
and consistency. But first, let’s break
down the difference between policies
and procedures. A policy is considered
more external, such as one which
might define the relationship with a
client. A procedure is something that
will apply more internally, such as
defining the relationships and how
things are done within the firm.

The need for a policies and procedures
manual is important because if they are
not written down, they really don’t exist.

It can seem intimidating to start a
policies and procedures manual, but
the most important needs usually
present themselves in the form of
consistent “pain points.” For example,
if every day you’re showing your
administrator how to do the same task,
start there. Outline it, write it down,
then be sure to ask for feedback along
the way to verify you are explaining it
in a clear and concise manner.

Even if you have no staff, it is
important to establish your system
from day one. Time invested now will
pay off huge the minute you hire
your first assistant or administrative
staff member.

The key to making sure it works
long-term is allowing for opportunities
to improve your processes. One
caveat: take care not to allow too
much input and constant changes.
Otherwise, it could turn chaotic with
too many generals. One easy way to
avoid this is to add a suggestion box to
solicit input and then get buy-in from
everyone else.

How to Get Started
First of all, what exactly is a

successful law firm? The answer is
simple. A successful law firm is one
that meets the owner’s professional,
financial and personal goals. The key
operation of a successful law firm
involves getting the client, getting
paid, and getting the work done.

In order to ensure ownership and
accountability, it is important to define
who within your firm is responsible
for the following basic methods of
client attainment: lead generation to
attract potential clients; marketing or
defining your firm’s brand to attract
the right clients; advertising by
determining how and where to bring
awareness to potential clients; and
lead conversion or signing up a client.

This can be implemented within
job descriptions and within policy and
procedure manuals.

From there, the importance of a system
cannot be overstated. Implementing
consistent procedures for each function
ensures quantifiable and consistent
results that can be tracked.

If this is outside anyone’s particular
comfort zone, this is where investing
in an outside expert would help
tremendously. There are lead generation
and marketing firms by the thousands
and they don’t have to be located in
your city to work effectively for you.
At the very least, it is smart to invest
in a high-quality website and learn the
basics of blogging and social media.

In today’s highly competitive legal
marketplace, potential clients want to
know a lot about their attorney and his
or her expertise before picking up the
phone. The web is the first place they
will look.

When it comes to getting paid what
you deserve, it is again important to
set policies and procedures to define
who is responsible for processing

payments, collections and so on. Of
course, the attorney is the main
source for logging time and expenses,
and there are plenty of software
programs that make that job easier.

Making it easy to get paid is another
important step that some attorneys
make harder than it needs to be. For
example, accepting payment by credit
card is worth the small percentage in
fees you will pay. Trust accounts are
another way to ensure payment, and
again there are several software
programs that make it easier.

Finally, accepting collateral is an
alternative payment method that is
becoming more common in today’s
legal economy.

When it comes to delivering
high-quality legal services, it doesn’t
always have to be done by the attorney
as long as the attorney has oversight
and the final responsibility for the end
product. The power of leverage can
work in everyone’s favor. For example,
there are plenty of services that
paralegals can perform that will still
give the client a worthwhile experience
because the issues will be resolved in
a more expeditious manner than if you
took them yourself and “put them on
the back burner.”

However, it is best to decide in
advance who is responsible for these
types of services, and define them
specifically in job descriptions and
policy and procedure manuals.

It doesn’t matter if you are setting
personal, fiscal and professional
goals; deciding to hire help; or defining
policies and procedures. The goals are
not impossible to accomplish. With the
commonsensical advice of other solo
small firm attorneys who have gone
down this road, the time invested
toward your business will help you
earn more money, have more time with
your family and have less stress. n

www.pittsburghlegaljournal.org/type
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Courts address non-compete agreements
by John Riordan

In general, contracts “in restraint
of trade” have been considered illegal.

One exception under most state
laws is the non-compete agreement,
wherein an employee agrees – typically
upon being hired–not to compete with
his or her employer for a reasonable
period of time after their employment
relationship ends. This restriction,
however, is not favored by Pennsylvania
courts because it is viewed to limit the
employee’s professional mobility.

Nonetheless, such agreements have
been enforced where the non-compete
agreement has been entered into
properly, where the restriction on an
employee’s ability to work elsewhere
is reasonable in prohibited territory
and duration, and where the restric-
tion is reasonably necessary for the
protection of a legitimate business
interest of the employer.

With the arrival of the Digital Age
when large amounts of data can be
stored on a small, portable device, and
with the corresponding shift in
emphasis in the American economy to
knowledge-based businesses, the use of
non-compete agreements has become
relatively commonplace. The result has
been an increase in litigation over the
enforceability of these agreements.

Contributing to that increase is the
fact that there is no single standard
form of non-compete clause. Instead,
so long as the non-compete restraint is
reasonable in duration and territorial
reach, each employer with an awareness
of its own business needs can script its
own language. As a consequence, the

controlling legal principles to be applied
when evaluating the validity of these
agreements have been developed by the
Pennsylvania courts over the last 50
years on primarily a case-by-case basis.

One of the controlling legal principles
in the non-compete agreement arena
is the requirement that such an
agreement be supported by consideration.
Even where an employee is hired
at-will, meaning the parties have no
agreement for a definite duration of
employment and that the employee
can be terminated at any time except
for a discriminatory reason, the
non-compete agreement is interpreted
as a legally binding contract, so long
as “consideration” exists.

The benefit to the employer from a
non-compete agreement is clear. In
the case where the employee is a new
hire, the benefit to that employee
clearly consists of the employment
relationship itself. However, where
the employee already is on the payroll,
the benefit received for his or her
agreement to limit future employment
opportunities is less clear.

Over the years, Pennsylvania
courts have decided that merely
allowing a current employee to
continue in an at-will job status is not
valid consideration for a promise not
to compete. Instead, the employer
must confer some additional benefit
upon the employee (e.g., a raise) or a
beneficial change in status (e.g., a
promotion). However, in difficult
economic times or for small enterprises,
this additional benefit may not make
financial sense. There may be a less
expensive solution.

Within the last decade, there have
been two opinions from the U.S. District
Court for the Western District of
Pennsylvania, suggesting that no
consideration is necessary to support a
non-compete with an existing employee
if the agreement is in writing and contains
specific language. These cases cite the
Pennsylvania version of the Uniform
Written Obligations Act (UWOA), a 1927
law which provides that a written
release or promise, signed by the person
releasing or promising, will not be
invalid or unenforceable for lack of
consideration, if the writing also
contains an express statement that the
signer “intends to be legally bound.”
This provision has been referred to as
the “Easy Button.”

However, on May 13, 2014, a
three-judge panel of the Pennsylvania
Superior Court disapproved of using
the UWOA as the Easy Button. (Socko
v. Mid-Atlantic Systems of CPA, Inc.,
2014 Pa. Super. LEXIS 702).

In that case, the court made it clear
that an employer failed to provide any
“fresh” consideration/beneficial change
in status upon an existing employee in
return for a new non-compete agreement.
The court distinguished between
non-compete contracts and the more
ordinary kind of contracts, and held
that the Easy Button is insufficient
consideration in circumstances where
a non-compete agreement is required
from an existing employee without
additional actual consideration:

“The reasons for this differing
approach are clear, as restrictive
covenants are disfavored in Pennsylvania
because they are in restraint of trade

and may work significant hardships
on employees agreeing to them. For
these reasons, our Supreme Court, as
reviewed hereinabove, has held that
only valuable consideration will support
their enforcement, and has rejected as
inadequate various forms of consideration
that would support the enforcement of
other types of contracts, including the
benefit of the continuation of at-will
employment, contracts under seal,
and nominal consideration.”

The court further concluded that
“When the restrictive covenant is
contained in the initial contract of
employment, the consideration is the
job itself. But when the restrictive
covenant is added to an existing
employment relationship, however, to
restrict himself, the employee must
receive a corresponding benefit or a
change in job status. Contractual
language satisfying the UWOA does
not provide the employee with any
actual benefit, and thus cannot suffice
as a form of consideration that is
adequate to support the later
enforcement of the covenant not to
compete against the employee.”

The employer in Socko has filed a
request for re-argument with the
Superior Court. If that request is
denied, the employer can request
allowance of appeal to the Pennsylvania
Supreme Court. Therefore, it may be
several months until the panel’s decision
is final. However, the panel’s opinion
will be published and is precedential,
meaning that unless vacated or reversed
it will apply in both state and federal
court cases in which Pennsylvania law
provides the rule of decision. n
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Interactive process is crucial in
disability discrimination cases
by Maria Greco Danaher

Most employers recognize that in
addition to federal anti-discrimination
laws, state and local laws must be
taken into account when making 
disciplinary and termination decisions
related to protected individuals.

In a case decided under New York
state laws, the state’s highest court
reversed summary judgment for an
employer who had failed to engage in
an individualized interactive process
with a medically impaired employee,
even though the employer’s actions
may have been sufficient under federal
law. (Jacobsen v. N.Y.C. Health &
Hospitals Corp., N.Y., 2014 BL 83161
March 27, 2014).

William Jacobsen began working
with the New York City Health and
Hospitals Corp. (HHC) in 1979 as an
assistant health facilities planner. In
this capacity, he visited construction
sites, met with project directors,
inspected buildings, and supervised
construction projects. Throughout
Jacobsen’s employment with HHC,
his responsibilities included visits to
construction sites once or twice a week.

In August 2005, Jacobsen was
reassigned to HHC’s Queens Hospital
Center (QHC), where he oversaw projects
that included extensive renovations
and asbestos abatement. He also visited
construction sites more frequently.

In September 2005, Jacobsen was
diagnosed with pneumoconiosis, a
lung disease caused by repeated,
prolonged inhalation of asbestos and
other dust particles. In October of that
year, he took a three-month medical
leave of absence to undergo an open
lung biopsy.

In December 2005, Jacobsen was
released to return to work with the
restriction that he could not return to
construction sites or “be further
exposed to any type of environmental
dust.” In response, HHC simply asked
for an “exact date” on which Jacobsen
would be “medically cleared to fully
perform the essential functions of his
duties,” which included spending 75
percent of his time at construction
projects in the field and 25 percent of
his time in the office.

In January 2006, Jacobsen’s union
requested that he be assigned to
return to office work as a reasonable
accommodation. Two months later,
Jacobsen’s doctor informed HHC that
he was ready to return to work and
could attend meetings in the field.
However, the doctor warned that any
further exposure to environmental
dust must be avoided.

Jacobsen returned to his QHC
assignment and performed regular
site visits until May 2006. However,
throughout this period, he had difficulty
breathing and requested a respirator

that was “fit tested by an industrial
hygienist” and “specifically designed to
filter the particulates (that were present
in) an asbestos abatement project.”

Instead, HHC provided a standard
dust mask that could be found in any
hardware store. Because the mask’s
poor fit interfered with communication,
Jacobsen did not wear it on a
consistent basis.

In May 2006, Jacobsen again
requested a transfer back to the central
office, saying that he could perform
all of the duties he had done prior to
his transfer to QHC. HHC refused to
remove him from the QHC responsibilities,
stating that it was imperative that
Jacobsen cover that project.

On or about June 5, 2006, Jacobsen
filed a disability discrimination
complaint. Two days later, HHC
placed Jacobsen on a six-month
unpaid medical leave, offering to let
him return to work if his condition
improved. Jacobsen’s employment
was terminated in March 2007, when
he was unable to return to his full
responsibilities at the QHC position.

Jacobsen filed a complaint in state
court in New York in March 2008,
alleging disability discrimination
under the New York State Human
Rights Law and the New York City
Human Rights Law.

The state Supreme Court granted
HHC’s motion for summary judgment
and dismissed the complaint, reasoning
that no accommodation was available
for Jacobsen because he could not
spend time at construction sites and,
therefore, could not return to his old
duties. The appellate division
affirmed the Supreme Court’s order,
finding that HHC had engaged in a
“good faith interactive process,”
pointing out that Jacobsen had failed
to consistently wear the dust mask
provided to him and, therefore, could
not complain about its inadequacy as
an accommodation.

On review, the Court of Appeals of
the State of New York reinstated
Jacobsen’s state and city human rights
law claims for trial. In its analysis, the
court pointed out the difference
between the provisions of the Americans
with Disabilities Act (ADA) and the
state laws.

Under both the state and city human
rights law, an employee’s request for
an accommodation is relevant. The
Court of Appeals concluded that an
employer’s decision to engage in or
forego an interactive process is just
one factor – albeit a critical one – to be
considered in deciding whether a
reasonable accommodation is available.

Jacobsen’s request to be transferred
to the central office, a position that he
had held successfully for decades,
created a suitable issue of fact, as
there was no evidence of HHC’s
investigation into whether that transfer
was possible or whether it would create
an undue hardship for HHC.

Second, Jacobsen raised a material
factual issue for trial as to whether
HHC’s failure to provide a “fit tested”
respirator was a failure of the
interactive process.

While the court was careful not to
intimate that Jacobsen had a winning
case for trial, the lengthy, detailed and
well-reasoned opinion makes clear that
both the state and city statutes require
a somewhat more detailed approach to
analysis of the case than the ADA.

The amended ADA, under which
more recent cases are being analyzed,
focuses less on the statutory definition
of disability and more on whether an
accommodation is possible. Therefore,
employers in both state and federal
court cases would be wise to document
any interactive efforts at accommodation,
and should include in that documentation
an employee’s proposed accommodation
(whether or not implemented) along
with any discussions of and analysis of
that proposal. n
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Program gives students a voice to
express concerns about violence
by Tracy Carbasho

More than 2,000 local students
participated in this year’s Do the
Write Thing (DtWT) challenge to
share their thoughts about violence
and its ramifications.

“The program continues to grow in
popularity because the violence
problem is raising itself within many
schools and teachers are excited
about this innovative program, which
requires their leadership in guiding
the students to tackle the violence
issue,” said Allegheny County Court of
Common Pleas Judge Dwayne Woodruff,
who co-chairs the Pittsburgh DtWT
initiative with his wife, Joy. “This program
opens up the lines of communication
around the subject of violence. It also
increases the students’ awareness
about the effects of violence and leads
to more mutual sensitivity.”

The DtWT challenge, an initiative
of the National Campaign to Stop
Violence, gives students a chance to
participate in classroom discussions
and write an essay about the impact of
violence. Following a discussion about
the problem, students are asked to promise
not to be involved in violent situations.

Local youths began participating in
2008 with 50 students writing essays.
Participation has grown dramatically
since then with 1,080 students taking
part last year and a total of 2,158 this
year. The students represent 47
schools within the Pittsburgh Public
Schools, the Woodland Hills School
District and the Catholic Diocese.

The effort is intended to help students
express their feelings about how
violence has impacted them personally,
what they believe causes youth
violence, and what they think could be
done to reduce its prevalence.

“I am motivated to continue working
with this program primarily by the
desire to celebrate our students for
doing something positive in contrast
to the negative view of our children
that we see on television and in my
courtroom,” said Woodruff, a judge in
the Family Division. “Additional
motivation comes from the testimonies
of teachers and parents who tell me
how much this program means to the
students and how this celebration is
such a unique and beneficial opportunity
for students, parents and teachers from
all different neighborhoods and schools
to come together and share. It breaks
down barriers and builds bridges.”

The essays are reviewed by students
at Carnegie Mellon University and the
Duquesne University School of Law.
They are then forwarded for review
by local leaders and dignitaries who
volunteer to read the students’ work.

Two first-place winners, a male and
a female, are selected as national
ambassadors to represent the local
area at the National Campaign to Stop
Violence celebration in Washington, D.C.

The local students receiving top
honors were Katie Hanchett from
Woodland Hills Academy and Anthony
Ramsey from St. Elizabeth Elementary.
They both received a laptop computer,
Pittsburgh Steelers tickets and a
monetary award.

Second-place winners, who received
an Android tablet and other prizes,
were Summer Helvy from Pittsburgh
Schiller and Alexander Hill from St.
Maria Goretti. Third-place winners,
who received a Kindle Fire e-reader
and other prizes, were Meitav Aaron
from Pittsburgh CAPA and Elena Frye
from Pittsburgh Sterrett.

All of the students’ teachers received
Steelers tickets and visa cards.

A recognition dinner was held in May
at the David L. Lawrence Convention

Center to honor the students and their
teachers. More than 500 people
attended the celebration and the
names of 122 students, considered to
have the best writings, were
announced. All of the students got to
walk across the stage, receive their
prize packets and be congratulated by
numerous judges, including Woodruff,
Alexander Bicket, Guido DeAngelis,
Kathleen Mulligan, Eleanor Bush and
retired Judge Livingstone Johnson.
Other judges who support the program
throughout the year are Kim Berkeley
Clark and Kathryn Hens-Greco.
Pennsylvania Supreme Court Justice
Max Baer also attended the dinner to
congratulate the students and show
support for the program.

“My vision is to one day celebrate
all of the students who participate in
the DtWT program at one of the
stadiums. I would also love to send
DtWT representatives into each
participating school to again thank the
students and encourage the incoming
seventh and eighth graders to
participate the following year,” said
Woodruff. “Volunteers are needed to
plan and conduct such assemblies,
along with others to help raise funds
to meet the anticipated increase in the
number of students who participate in
the program.”

Funds for the program currently
come from Highmark Blue Cross Blue
Shield, Diehl Automotive, the University
of Pittsburgh Medical Center and
BNY Mellon. The Steelers and Pirates
donate game tickets and Giant Eagle
provides centerpieces for all 50 tables
at the dinner.

“We are very grateful to each
sponsor as it would be impossible to
have such a positive and successful
program without their support,” said
Woodruff. “We pray for additional
funds to accommodate the growth that
we are experiencing.”

Woodruff said it is impressive that
people like Steelers Head Coach Mike
Tomlin, Allegheny County District
Attorney Stephen Zappala Jr., County
Executive Rich Fitzgerald, Highmark
Inc.’s Senior Vice President of Community
Affairs Evan Frazier, Highmark’s
Community Specialist Alex Matthews,
Urban League of Greater Pittsburgh
President Esther Bush, UPMC’s
Director for Youth Programs Winifred
Torbert, Court of Common Pleas Family
Division judges, and other local leaders
take the time to read the essays of the
top students and rank them.

“I think this lends credibility to the
program and also gives these leaders
a glimpse into the lives of our youth,”
said Woodruff.

Mike Manko, spokesman for the
Allegheny County District Attorney’s
Office, said Zappala has been helping
with the essay project for several years.

“There are a small group of staff
members, including myself, who go
through the bulk of the essays and
then forward a small number to the
district attorney for his review,” said
Manko. “This is an important project
because any time you can gain insight
into how young people view their
community and those around them, it
is quite valuable in formulating policies
as they relate to public safety.

“Additionally, for some of these
students, taking part in the essay
contest may be the first time that they
have ever spoken about some of the
issues they deal with every day,”
added Manko. “While some of the
essays can be heartbreaking, others
are quite uplifting for detailing what
these young people deal with and
overcome each day in an effort to be a
productive student.” n

PHOTO PROVIDED BY AHMAD SANDIDGE OF SANDIDGE PHOTOGRAPHY

The Do the Write Thing initiative is becoming increasingly popular as a
way to help students discuss their feelings about how to stop violence. A
celebration was held in May to honor the students. The local program is
co-chaired by Judge Dwayne Woodruff and his wife Joy. Standing, from
left, are Joy Maxberry Woodruff, first-place winners Katie Hanchett and
Anthony Ramsey, and Judge Woodruff. Seated are Judges Alexander
Bicket, Kathleen Mulligan, Livingstone Johnson, and Eleanor Bush.
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acquisitions, energy, technology and
intellectual property, environmental,
labor and employment, immigration,
real estate, workers’ compensation,
employee benefits, and investment
management and fiduciary services. 

People on the Move
Ryan Very was

awarded a Boston
University post-
graduate visiting
fellowship at the
American Civil
Liberties Union 
of Pennsylvania
where he works on
issues in connection
with imprisonment
of the indigent for
inability to pay
court-imposed fines,

costs, and fees.

u     u     u

Deborah Altman
has joined The
Webb Law Firm as
an intellectual
property attorney.
Her intellectual
property legal
e x p e r i e n c e
includes managing
patent and trade-
mark portfolios,
preparation and
prosecution of
patent applica-

tions in the chemical arts (organic and
inorganic), conducting IP due diligence
evaluations of third party IP portfolios
for business development, licensing
agreements, and IP provisions of 
commercial agreements.

Change in Status
Walter C. Pruchnik Jr. has been

disbarred on consent from the 
practice of law in the United States
District Court for the Western District
of Pennsylvania.

News and Notes
Bernstein-Burkley, P.C. managing

partner Robert S. Bernstein has 
been named president-elect of the
Commercial Law League of America
(CLLA). Bernstein is the only member
in more than 120 years to serve as the
CLLA’s president more than once.
Bernstein has been a CLLA member
for more than 35 years. The CLLA is a
respected organization of attorneys
and other experts in credit and
finance actively engaged in the field
of commercial law, bankruptcy, and
insolvency. Since 1985, the CLLA has
been associated with the representation
of creditor interests, while at the same
time seeking fair, equitable, and 
efficient administration of bankruptcy
cases for all parties in interest.

u     u     u

The law firm of Tucker Arensberg,
P.C. is pleased to announce that it was
presented the Outstanding Community
Partner Award from Renewal, Inc. at
its annual gala held at the Omni
William Penn Hotel on June 4, 2014.
The award recognizes companies and
their employees for their professional,
as well as, personal support of Renewal’s
mission. Accepting the award for
Tucker Arensberg was Irving S. Firman.
Renewal, Inc. is a nonprofit organization
“dedicated to the renewal of individuals
in the criminal justice system and to
their return to society as responsible
citizens.” Renewal believes in the 
positive integration and rebuilding of
lives of offenders through education,
job readiness, counseling, community
service, drug & alcohol/mental health
treatment, as well as, social readjustment
by redefining life’s goals and values.
Tucker Arensberg is an 85-attorney
law firm headquartered in Pittsburgh
with an office in Harrisburg. It is a
full service regional firm providing
service to its clients in the areas of
general business law, banking, insolvency
and creditors’ rights, estates and
trusts, school and municipal law,
health care, litigation, mergers and

Bar Briefs

Lawyers’ Mart
EVIDENCE PHOTOGRAPHY

DAVID BARKER PHOTOGRAPHY – expert personal 
injury and trial evidence photography. 412-232-2395,
davidbarkerphotography@gmail.com

INSURANCE PROPERTY
CLAIM EXPERT

INSURANCE PROPERTY CLAIM EXPERT – First and
third party claims. Licensed insurance adjuster 
and public adjuster. Rob Massof (412) 563-6670, 
rmassof@aol.com.

OFFICE SPACE
FIFTH AVENUE. Rent small office in law suite across
from Consol Energy Center. Ideal for suburban attorney
or new practice seeking overflow work. Call 412-
471-9710 Ext. 13.

PROCESS SERVICE
INVESTIGATING

THE IMPOSSIBLE WE DO RIGHT AWAY! MIRACLES
TAKE A LITTLE TIME. EMPIRE INVESTIGATION (412)
921-4046. Visit us on our website, www.empireinv.com.

APPRAISALS
ANTIQUE AUTO APPRAISALS for all vehicles 1900 to
1990. Expert Witness. Diminished Value. Certified
Appraiser - K. Merusi. 412-731-2878.

DOCUMENT EXAMINER/
HANDWRITING

J. WRIGHT LEONARD, BCFE, CDE. Certified. Experienced
in Federal, State & Local Courts. Testimony in Civil &
Criminal Matters. 215-735-4000.

ECONOMIST/VOC. EXPERT
WM. HOUSTON REED, Ph.D.–25+yrs. of forensic
economics & vocational eval. expertise in one report.
1-888-620-8933.

ESTATE PLANNING
IF YOUR CLIENTS ARE CONSIDERING CHARITABLE
GIVING as part of their estate planning The Pittsburgh
Presbytery Foundation can provide a means to support
charitable work helping those in need throughout SW
Pennsylvania. For more information contact the Foundation
at www.pghpresbytery.org/pghpresbyterianfdn.htm or
Rev. Dr. Douglas Portz at 412-323-1400 Ext 318.

Ryan
Very

Deborah
Altman

You and the Law program to offer an
opportunity for members of the public
to speak to a volunteer attorney who
addressed their particular legal problem
free of charge;

• “Bar All Bullying” programs.
Tom Loftus, director of marketing,
created a banner to encompass the
following existing ACBA programs:
“Don’t Be a Cyberbully”; “This is a
Joke: Making Fun of Others is Not”;
and “Shine a Light on Bullying” in
cooperation with a local radio station.
The “Bar All Bullying” theme makes
it easier for the public to access
programs on the website. The theme
is unique among bar associations,
making the ACBA a public service
leader once again;

• Western Pennsylvania Human
Trafficking Coalition. In cooperation
with U.S. Attorney David J. Hickton,
Assistant U.S. Attorney Jessica Lieber
Smolar, FBI special agents, and noted
community leaders, ACBA members
joined the Services Committee of the
Coalition, intending to educate the bar
to the enormity of trafficking in
Pittsburgh, identify victims, and
engage our attorneys to provide pro
bono legal services to survivors.

Supporting and advocating for a
fair and effective judicial system that
is accessible to every individual
regardless of economic status:

• The Board authorized financial
support for the Legal Services
Corporation Board of Director’s
reception on the occasion of the first
time the board has met in Pennsylvania;

• Judges Retention Reception in
support of judges running for retention;

• The Board passed a resolution
supporting the establishment of a
Pennsylvania Access to Justice
Commission and committing the
ACBA to collaborate with the Civil
Legal Justice Coalition, the Public
Interest Law Center of Philadelphia,
and the Pennsylvania Legal Aid Network
Inc. to examine and promote access to
civil justice for the poor through the
operation of a permanent commission;

• ACBA president sent a letter
authorized by the Board to Chief
Justice Ronald D. Castille, attaching
the resolution about creating the
Access to Justice Commission;

• ACBA president and the chair of
the Federal Court Section sent a letter
to congressional representatives
expressing concerns about the impact
of sequestration-level funding and
requesting support for congressional
action to increase funding for the
federal judiciary by $496 million, the
level recommended by the Senate
Appropriations Committee in Fiscal
Year 2014. The letter noted that the
federal court system supports itself on

PRESIDENT’S MESSAGE
continued from page 3

the money it brings in, but receives
only two-tenths of one percent of the
federal budget;

• The ACBA Diversity Collaborative
Committee, the WLD, the YLD, the
HSBD, and the diverse affinity
committees sponsored “The Pathway
to a More Inclusive Bench” for women
and diverse attorneys contemplating a
judicial career.

Exercising leadership on a local,
state, and national level to further
ACBA goals:

• The Board authorized the ACBA
president and the chair of the Labor
and Employment Section to send a
letter attaching a resolution to the
National Labor Relations Board
opposing the proposal to close the
Pittsburgh Region 6 NLRB office and
merge Region 6 into the Buffalo, New
York office;

• The ACBA president sent a letter
to state senators and representatives
opposing Section 212 of the discussion
draft of The Tax Reform Act of 2013,
which would impose the accrual
method of accounting upon law firms
with annual gross receipts of more
than $10 million. Passage of the bill
would require such firms to pay tax on
income not yet received and that
possibly never will be received;

• The Board opposed Senate Bill 76
and authorized the president and
president-elect to send a letter to all
state senators from Allegheny County,
stating in part that the proposed
broadening of the sales tax to include
legal services would have “a profound
impact upon lower-income consumers
of legal services who are already having
difficulty affording legal services. It
also would deter people from utilizing
the services of attorneys proactively,
with the probable result of increased
litigation because of uninformed
choices, thus creating an additional
burden on an already over-burdened
justice system.”

The Business of the Bar Association:
• The Board created two new

standing committees – the Amicus
Curiae Brief Committee and the
Membership Committee;

• The Board authorized the purchase
of new software to replace antiquated
software for the ACBA/ACBF, which
will permit members to access and
update contact information, and allow
for electronic transmission of dues
statements, payments by credit card,
and electronic voting capabilities;

• Diane McMillen was selected as
assistant executive director to fill the
vacancy created by the retirement of
David Leonard;

• The Board passed a resolution to
retain Mock Bosco and Associates as
auditor through June 30, 2015 with an
option to renew for one additional
year to aid in the transition of replacing
the assistant executive director. n
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