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LCL provides confidential support for
those facing addiction and other problems
by Matt Sober

The legal profession is an inherently
stressful one with challenging deadlines,
complex cases, strong personalities
and long hours.

For a legal professional with an
alcohol problem or drug dependency,
the stress can represent far more than
a simple health concern. It can be a
matter of life and death.

Since 1988, Lawyers Concerned for
Lawyers of Pennsylvania Inc. has 
provided a lifeline for attorneys and
judges who have found themselves in
the grip of chemical dependency. In
addition to offering help for drug and
alcohol addiction, the organization
provides assistance for gambling
problems, eating disorders, anxiety,
depression, and other serious emotional-
health issues.

Ken Hagreen, executive director of
LCL, promises that a judge or attorney
who seeks help through the confidential
helpline at 1-888-999-1941 will
receive unconditional support.

“It is safe to call us,” said Hagreen,
who notes that the helpline is
answered 24 hours a day, 365 days a
year. “It’s nonjudgmental. We know
how difficult it is for someone to
acknowledge the problem, much less
make the phone call. We’ve been there.”

He emphasizes the confidential
nature of the program.

“Lawyers Concerned for Lawyers
is 100 percent a helpline service that
is purely voluntary for lawyers to
accept,” he said. “We do not engage in
monitoring lawyers who are in trouble
with the Supreme Court of Pennsylvania’s
Disciplinary Board or with their 
law firm.”

Hagreen notes that after an initial
phone call is made, LCL works to
refer the individual to a qualified
health care provider for a free, private
and confidential consultation and
diagnosis. In the long term, LCL will
arrange peer support through a 
network that includes almost 300
attorneys and judges in recovery.

“We would try to match the person
with a peer in terms of what would
create the most identification,” he said.

Allegheny County Bar Association
Executive Director David Blaner
expresses both admiration and 
appreciation for LCL’s mission.

“Lawyers Concerned for Lawyers
is an exemplary organization that does
important work, and we’re fortunate
to have a resource that allows our
members to feel comfortable seeking
confidential assistance for such a wide
range of difficult issues,” said Blaner.
“It’s because we feel so strongly about
the importance of these efforts that
the Allegheny County Bar Foundation
has been proud to provide support
through The Lawyers Fund.”

Laurie J. Besden, LCL deputy 
executive director, said weekly or
monthly support meetings are conducted
in 11 counties, including Allegheny.

“It’s a safe environment, one where
individuals in recovery don’t have 
to worry about running into clients,”
she said.

Besden notes that LCL also guides
callers who are seeking help for a
friend or family member.

“About one-third of our calls are
interventions,” she said. “If you’re
concerned about somebody, the call to
us is always confidential. You can save
a life.”

Hagreen was a practicing attorney
when he assumed the role of executive

director in 1990, explaining that his
own recovery was a key qualification
for the position.

“Having a lawyer in recovery meant
that he or she would immediately
understand the nature of what needed
to be done to help another lawyer,” 
he said.

He is proud of the program’s
growth during the past two decades
and is grateful for the volunteers
whose willingness to help has made
that growth possible.

“It was a blank legal pad,” he says
of the organization’s prospects back in
1990. “Since then, we’ve expanded the
scope of the helpline. We’ve built a
volunteer base of nearly 300 lawyers

and judges. We have a staff of five 
full-time people.”

And a little more than a year ago,
the group launched a new website at
www.lclpa.org. The website represents
just another important resource in LCL’s
efforts to carry out an urgent mission.

“The site is basically a reference
book with articles and links to other
sites. It’s like an encyclopedia,” said
Hagreen. “We help lawyers, judges
and members of their families who
are struggling with illnesses that are
stigmatized, but are treatable with a
very good prognosis for recovery. It’s
worked out quite well because we use
a soft touch. Lawyers are a little more
receptive to what we do.” ■
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Solicitation of Candidates for 2014-2015
President-Elect, Treasurer, Governors and Members of the

Judiciary Committee for the Allegheny County Bar Association

The Nominating Committee of the Bar Association is seeking candidates for the positions of President-Elect, Treasurer
(two-year term), five (5) Governor positions (three-year terms), and eight (8) Judiciary Committee positions (three-year
terms). Terms are to begin on July 1, 2014. Deadline for submission of all candidate applications is 4:00 p.m. on Friday,
February 7, 2014.

Qualifications:
President-Elect: Candidate must be a member of the Bar Association and a current or former member of the Board of
Governors of the Bar Association.
Treasurer: Candidate must be a member of the Bar Association and have served as a member of the Audit or Finance
Committee for at least the year prior to taking office.
Governor: Candidate must be a member of the Bar Association and should have a history of active participation in one
or more Committees, Divisions, or Sections of the ACBA.
Judiciary Committee: Candidate must be a member of the Bar Association and should be actively practicing and appearing
before judges of the Pennsylvania Court of Common Pleas, Appellate Courts and/or Federal Courts.

Anyone desiring to run for the above positions must submit a resume and completed ACBA Nomination Application Form
(the Nomination Form can be downloaded from the ACBA website at http://www.acba.org/acba/pdf/2014-ACBANOMINATION-
APPLICATION-FORM-with-Treasurer.pdf or obtained by contacting Jann Dalton, Administrative Assistant to the Executive
Director at 412-402-6602 or jalton@acba.org.

The nomination application with resume should be sent to David A. Blaner, Executive Director, ACBA, 400 Koppers
Building, 436 Seventh Avenue, Pittsburgh, PA 15219. Applications with resumes will also be accepted by email
at dblaner@acba.org. All applications with resumes must be received by 4:00 p.m. on Friday, February 7, 2014.
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Gender Bias Duty Officers
If you have observed or experienced any

form of gender bias, you may contact one of

the following members of the Gender Bias

Subcommittee of the Women in the Law

Division. The duty officers will keep your

report confidential and will discuss with you

actions available through the subcommittee.

Kimberly Brown......................412-394-7995

Rhoda Neft ..............................412-261-2753

Jill M. Weimer ........................412-201-7632

Ethics Hotline
The ACBA Professional Ethics Committee

“Ethics Hotline” makes available Committee

Members to answer ethical questions by

telephone on a daily basis.

January
Amy Coco ................................412-765-3399

Thomas Hollander ................412-922-8499

James R. Schadel ..................412-765-3399

February

Walter J. Blenko, Jr. ..............412-566-6189

Dawn Gull ................................412-471-9900

C. Kurt Mulzet ........................412-261-6400

Continuing Legal Education
sponsored by the ACBA

ALLEGHENY COUNTY BAR ASSOCIATION
Bridge the Gap

A program was developed by a subcommittee of the Supreme Court of Pennsylvania to assist lawyers in making the transition from law 
student to law practice. This program includes subject matter and topics relative to the Rules of Professional conduct and was developed

by a Subcommittee of the Supreme Court of Pennsylvania. 

Credits: 4 hours Ethics CLE Credit • When: Wednesday, March 5, 2014; Registration: 8:30 a.m.; 9:00 a.m. - 1:00 p.m. • Where: ACBA Conference Center
Auditorium, 920 City-County Building • Cost: FREE to newly admitted attorneys, $120 for all others
Last date to pre-register: Monday, March 3, 2014 10:00 a.m. **To register, please email your Pennsylvania Identification number and contact information to
Howard Booth at hbooth@acba.org or register online at www.acba.org. Registration is ONLY available through email or online registration.

ENVIRONMENT & ENERGY LAW SECTION
Environmental & Energy Law 2013 – Year in Review

The program will focus primarily on Pennsylvania Environmental Hearing Board cases and state and federal judicial decisions. This is a must
see for every attorney looking to keep current with the ever-evolving landscape of environmental and energy law and related practices.

Credits: 1 hour Substantive CLE Credit • When: Wednesday, February 12, 2014; Registration: 11:30 a.m.; 12:00 p.m. - 1:00 p.m. • Where: ACBA 
Conference Center Auditorium, 920 City-County Building • Cost: $30 for Environment & Energy Law Section members, $40 for ACBA members, 
$50 for Non-ACBA members
Last date to pre-register: Monday, February 10, 2014 10:00 a.m.

REAL PROPERTY SECTION
CFPB’s Final Rule Affecting Real Estate Transactions

On November 20, 2013, the Consumer Finance Protection Bureau (CFPB) issued the long-awaited final rule on the topic of real estate
closings. Anne Anastasi, former national president of the American Land Title Association and expert on matters relating to the CFPB,
will present a comprehensive analysis of what the real estate transaction practitioner must know to conduct business in the near future.

This program is a “must see” for all real estate transaction professionals and their staff.

Credits: 1 hour Substantive CLE Credit • When: Thursday, February 13, 2014; Registration: 11:30 a.m.; 12:00 p.m. - 1:00 p.m. • Where: ACBA Conference
Center Auditorium, 920 City-County Building • Cost: $45 for Real Property Section Members, $55 for ACBA Members, $65 for Non-ACBA Members
Last date to pre-register: Tuesday, February 11, 2014 10:00 a.m.

Registration information for all programs unless otherwise noted: Mail in registration form with payment to the ACBA CLE Department at 400 Koppers
Building, 436 Seventh Avenue, Pittsburgh, Pa. 15219. Credit card registration is also available at www.acba.org/lrxweb/clereg1.lrx.
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public in finding a lawyer either
through the referral service or the
Finder. A link to the newly designed
website for the Allegheny County Bar
Foundation is also provided, along
with one that makes information about
the association’s committees, divisions
and sections more accessible.

The bottom far right of the home
page is dedicated to information “For
the Public” and now features direct
links to the “That is No Joke!” book
and the highly successful school
program based on the book. Forms
developed by the bar association, in
cooperation with the Allegheny County
Medical Society, for a living will
and healthcare power of attorney are
also provided.

A link to the “Resources” page 
provides easy access to important
legal resources, listed alphabetically,
that members can use to benefit their
daily law practice. The link identifies
businesses that have endorsement
relationships with the bar association
and whose sponsorships greatly
enhance the activities in which 
members engage. These businesses
include bit-x-bit–electronic discovery
litigation support services; LexisNexis
Total Practice Solutions; Law Pay law
firm merchant account–credit card
processing services; Office Depot;
Plummer Slade–computer networking
and business solutions services; PNC
banking services; USI Affinity insurance
services; video conferencing services;
video deposition services; and Visual

Evidence–trial presentation services.
Members have easy access to

resources, such as court forms, court
rules, and the Western Pennsylvania
Court of Common Pleas Judges Book.
Also included are the Code of 
Professionalism and a listing of both
the gender bias duty officers and the
professional ethics duty officers.
Readily available to members are the
Disaster Legal Assistance Manual for
Volunteer Attorneys, the Law Office
Management Guide, forms for the 
living will and healthcare power of
attorney, and materials about marketing
your law firm.

Additionally, the ACBA staff added
a feature to publish each issue of the
Lawyers Journal in electronic format
and to post each issue to www.acba.org/
acba/Publications/Lawyers-Journal.asp.

Members also will notice that 
commercial advertisements have been

placed on the ACBA website. These
ads have been sold through a recent
contractual arrangement with ProShare
Inc. to provide additional revenue for
the bar association. Placement of the
ads will not affect the speed or use of
the ACBA’s website.

No changes have been made to the
familiar and most popular pages,
which include the career center 
website (http://jobs.acba.org); PLJ
Opinions (http://www.acba.org/acba/
Publications/Pittsburgh-Legal-Journal-
Opinions.asp); the online membership
directory (http://www.acba.org/acba/
Members/Membership-directory.asp);
and the CLE/Events Registration 
page (https://www.acba.org/lrxweb/
clereg1.lrx).

I trust that the revisions will
improve the use of the website by
making it more convenient and 
beneficial to our members. ■
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Redesigned ACBA website benefits members and the public

by Nancy L. Heilman

I am pleased to announce that the
ACBA staff recently made some
important changes to the association’s
website, which was completely
redesigned within the past year. 
The changes will benefit both our
members and the public.

Members can join the Lawyer
Referral Service and the Pittsburgh
Lawyer Finder by clicking on the link
located at the left side of the home
page immediately below the calendar.
Beneath that link is one to assist the

412-281-2200 
www.gislaw.com 700 Grant Bldg., 310 Grant St., Pgh., PA 15219 

Gismondi
& associates

Quality…Experience…Results… 
It’s what your clients deserve. 

Auto Accidents Personal Injury

Nancy L. Heilman
ACBA President

www.acba.org



Negotiating skills are critical to legal profession
by Jared D. Simmer

For many years, the legal profession
has engaged in an ongoing debate
regarding the practical skills that law
school graduates need to enter the
practice of law. However, negotiation
skills continue to be left out of the 
discussion, even though a significant
percentage of an attorney’s work may
involve counseling, completing deals,
negotiating buy-sell agreements,
resolving grievances, interfacing 
with regulatory agencies, collective 
bargaining, mediation representation,
negotiating plea deals and other similar
legal services.

Although we could not imagine 
surgeons, pilots, golf pros, symphony
orchestra musicians, or other skill-based
professionals practicing their craft
without the requisite training, the legal
profession expects attorneys to teach
themselves the art of negotiating.

Over the course of my 30-year
career negotiating collective bargaining
agreements, providing executive 
education, teaching graduate negotiation
coursework, and serving as a professional
mediator/arbitrator, I have observed
the negotiation skills of hundreds of
attorneys. My experiences have led
me to the following conclusions:

Legal educators and the profession
have not only undervalued, but continue
to undervalue, the importance of good
negotiation skills.

Even after years of practice, too many
attorneys exhibit ineffective negotiation
tactics and techniques, often to the
detriment of their client’s best interests.

We expect members of the bar to
improve their skills by the least effective
method possible using trial-and-error,
usually without the benefit of guided
instruction, an awareness of best
practices, mentoring or coaching. 

Many attorneys mistakenly come to
equate effective negotiation skills
with competitive behavior.

While ineffective negotiating skills
predictably result in bad deals, missed
settlement opportunities, dissatisfied
clients, and making lawyers appear more
like problem-creators than problem-
solvers, we tend to overlook the not-so-
obvious unfortunate consequences, such
as damaged interpersonal relationships,
attorney staff turnover, and disillusionment
with the practice of law.

Others in the profession recognize
the importance of this skill. Charles
Craver, a nationally-known professor
of legal negotiation, asserts that
“…certainly no lawyering skill is more
critical than negotiating,” and there
are judges who believe that trials 
constitute “failures” that result when
lawyers have not done their jobs.

There are numerous other metrics
that support the importance of this
skill, including the number of lawsuits
that end in negotiated settlements
(between 90 to 98.5 percent), a 
recognition that too many new graduates
enter the profession without the 
requisite practical skills, the dramatic
decline in the number of federal and
state court trials, the rise in alternate
dispute resolution, the advent of 
collaborative law, and the growth of
court-annexed ADR programs.

Do we even know how attorneys
feel about negotiation? A recent study
provides perhaps a rough, but not too
flattering, general idea. When 2,500
professionals in eight countries were
asked how they felt about negotiating,
Americans were not only the most
likely to report feeling anxious (39
percent), but American women reported
the greatest degree of discomfort (73
percent). To the extent that these feelings
mirror those of the legal profession, it
should not be surprising that so little
importance is attached to this skill.

Other research has provided 
additional insights, including:

Because negotiation tends to be
framed as a “masculine” process, it
leads many to mistakenly assume 
that it is inherently competitive, and
something that “men do.”

When we negotiate, we too often
default to competitive behavior which
can result in lost opportunities, suboptimal
deals, and damaged relationships.

Men and women not only tend to
view negotiation differently, but they
also negotiate differently. For instance,
women are generally more comfortable
and confident (and successful) negotiating
for others rather than for themselves,
tend to view negotiation less favorably,
identify fewer opportunities to negotiate,
and experience pushback when they
do. Men, on the other hand, tend to
overestimate their negotiating skills,
are more willing to ask for things,
over use the competitive style, and are
more likely to take unnecessary risks.
Of course, these proclivities have
implications for how men and women
practice law.

The hurdles that make women
reluctant to negotiate not only 
contribute to the gender wage gap and
glass ceiling, but also help generate
the dissatisfaction and disillusionment
that cause many female attorneys to
leave the profession.

In order to find out how men and
women really feel about negotiation
and to determine how these feelings
might impact their behavior, I recently
surveyed 2,100 domestic graduate 
students. Not only did certain important
gender differences emerge, but it also

confirmed my hypothesis that four
primary beliefs influence our views of
negotiation, predict how willing we
are to negotiate, and affect our 
willingness to take advantage of
opportunities to improve our skills.
These beliefs are: how useful we think
negotiation is, concerns that negotiating
could harm our relationships (how
others view us), doubts about how
well we negotiate, and the assumption
that we lack control over the outcomes
of our negotiations.

The stronger these beliefs, the less
willing we are to negotiate and the
less willing we are to take advantage
of or search for opportunities to

improve our skills. In other words, 
a sort of self-fulfilling prophecy
ensures that our skills remain 
underdeveloped, perhaps for our
entire careers.

So what does this study suggest
regarding how attorneys feel about
negotiation and the kinds of initiatives
that law schools, law firms and bar
associations need to consider in order
to increase the comfort level and
negotiating competencies of attorneys,
particularly female members of the
bar who tend to be held back by 
cultural constraints. Space limitations
make the answer to this question a
topic for another day. ■
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Visit the “For the Public” section of the ACBA!
www.acba.org/Public
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TAX EVASION.
TAX FRAUD. 
FAILURE TO FILE.

• J. Alan Johnson: Former U.S. Attorney
• Defended numerous cases of tax evasion, failure to file and fraudulent return cases
• Highly experienced with federal sentencing guidelines
• Listed in the Best Lawyers in America and Pennsylvania Super Lawyers
• Martindale Hubbell Peer Review Rating AV Preeminent

WHEN EXPERIENCE COUNTS

JOHNSON BRUZZESE & TEMPLE, LLC | 1720 Gulf Tower, 707 Grant Street | Pittsburgh, PA 15219

www.jbtattorneys.com  |  412.338.4790

Understanding the complex new world of health care

by Sandy Niespodzianski

The new world of health care ushered
in by the Patient Protection and
Affordable Care Act (ACA) has created
uncertainty and confusion for everyone,
and attorneys are no exception.

There are new regulations and
requirements involving individual and
employer mandates, government 
subsidies and tax credits. For members
of the Allegheny County Bar Association,
help is here. This article will address
some of the most commonly asked
questions about the ACA and discuss
steps the ACBA has taken to help its

members navigate the complicated
new health insurance delivery system.

The most frequently asked questions
are answered below:

Can you explain the
employer penalties?

Beginning in 2015, employers with
50 or more full-time equivalent
employees will pay a penalty when
they do not offer health coverage to
their full-time employees (FTEs) and
their dependents or they offer
employee-only coverage that is not
affordable and a full-time employee
receives government assistance to
enroll in the exchange. An employee’s
election to enroll under an exchange
or carry no insurance does not by
itself subject an employer to a penalty;
he must apply for and be granted a
government subsidy.

What is the 2014 employer penalty
exposure for my company?

1. “No Coverage” Penalty–If the
employer does not offer FTEs and
their dependents minimum essential
coverage (group health plan coverage)
and one FTE receives a subsidy in the
exchange, the annual fee is $2,000 per
employee. The first 30 full-time
employees are exempt.

2. “Offer Coverage” Penalty–If the
employer does offer coverage to its
FTEs (and their dependents), but that
coverage is unaffordable or does not
provide a minimum value, and one
FTE receives a subsidy in the
exchange, the employer must pay
$3,000 for each of their full-time
employees who receive the government
subsidy in the exchange.

How is affordability determined?
Affordability is based on household

income, which the employer does not
know, but proposed regulations provide
three safe harbors. The employee’s
monthly contribution amount for the
self-only premium of the employer’s
lowest cost coverage that provides
minimum value is “affordable” if it is
equal to or lower than 9.5 percent of
any of the following:

The employee’s Form W-2 wages
(Box 1). Application is determined
after the end of the calendar year and
on an employee-by-employee basis.

The employee’s computed monthly
wages. For hourly employees, this is
the employee’s applicable hourly rate
of pay multiplied by 130 hours.

The federal poverty level for a single
individual ($11,170 per year in 2012).
Under the ACA, can small businesses

still offer health insurance that
favors highly paid employees?

With non-grandfathered insured health
plans, there can be no discrimination in
favor of highly compensated individuals
or HCIs (top 25 percent highest paid,
top five highest paid officers, more than
10 percent shareholder) as to eligibility
or benefits (includes contributions).
The penalty is $100 per day per person
who did not get the benefit. However,
the effective date for complying with
these requirements has been delayed
until full regulations are issued.

What fees can significantly
impact our plan?

Reinsurance Fee: For 2014, an
assessment will apply to carriers 
of insured plans and third-party

administrators of self-insured plans
for a reinsurance program for individual
and small group exchange coverage.

Approximately $25 billion will be
collected for this program over three
years. For 2014, the proposed annual
assessment is $63 per covered life
($5.25/covered life/month).

Health Insurer Fee: Applies to fully
insured arrangement. The impact of
stop loss insurance is not clear.
2014–$8 billion; 2015-16–$11.3 billion;
2017–$13.9 billion; 2018–$14.3 billion;
and after 2018, the fee will be
increased by the rate of premium
growth. An employer with an insured
plan could be charged 2.3 percent of
premium in 2014.

Cadillac Plan Tax: In 2018, a 40
percent excise tax will be imposed on
high-cost health plans (above $10,200
for single coverage and $27,500 for
family coverage).

Do we have to offer 
essential benefits?

In 2014, small insured group health
plans must offer essential benefits.
Other types of plans do not have to
offer essential benefits. There can be
no lifetime limit or unreasonable
annual limit on essential benefits. 
For benefits that are not essential 
benefits, both lifetime and annual 
limits are allowed as long as the limits
are otherwise permissible under 
other federal and state laws. These
rules do not prevent a group health
plan from excluding all benefits for 
a condition.

Sandy Niespodzianski

Continued on page 8



LexisNexis State Net launches
new interface and adds features

LexisNexis Legal & Professional
has launched a new web interface and
innovative features for its state and
federal legislative and regulatory
activity solution, LexisNexis State Net.

The new design and features help
government, public affairs and 
compliance professionals easily find,
assess and act upon data and intelligence
about government activity faster and with
more confidence than ever before.

Legislative and regulatory activity
in U.S. state legislatures has increased
dramatically over the past decade.
During that period, there has also
been a significant rise in the number
of state regulatory agencies and the
number of bills introduced. State Net
helps professionals interested in 
legislative and regulatory activity 
stay up-to-date on this growing 
volume of activity by providing a 
single destination for comprehensive
and trusted legislative and regulatory
actions from 50 state legislatures, 
the U.S. Congress, Puerto Rico and
Washington, D.C.

State Net collects, verifies and 
analyzes this information to deliver
comprehensive coverage, high-integrity
intelligence and customized tracking

tools–enabling users to cut through
large volumes of data to get the most
current, relevant and reliable 
information on government activity to
evaluate impacts to their business and
move decisively, if needed.

“State Net offers government
affairs and compliance management
professionals a comprehensive data
source and analytical tools to monitor
government activity from beginning to
end,” said Jeff Pfeifer, vice president
of LexisNexis Primary Law Solutions.
“The updates and enhancements are a
great example of the LexisNexis 
commitment to continually work with
customers to update, enhance and
improve State Net over time to meet
their changing needs.”

As a result of new enhancements, a
significant change to State Net that is
immediately visible is a new user
interface that makes it easier than
ever for customers to find, track and
act on legislative and regulatory
developments that are important to
them. In addition to a new look and
more intuitive search capabilities,
other updated features include 
tailored intelligence reporting; an
“Upcoming Events” calendar displaying
future hearings and deadlines for bills
and states of interest; post-search 
filters to quickly get to what is most
important; streamlined tracking and
customized reporting tools that 

provide more control with simplified
tagging; and alerting applications.

LexisNexis recently added other new
tools and features for State Net, including:

Legislative Outlook–an exclusive
forecasting tool for all 50 U.S. states,
Congress and D.C. government that
enables users to focus on bills that are
likely to move forward in those bodies
and understand the political factors
that are contributing to that movement.

Voter Scorecards–this tool allows
clients to run reports to see if legislators
voted favorably or unfavorably
toward their positions for all 50 states,
D.C. and Puerto Rico so they can score,
analyze, and share the effectiveness of
federal and state legislators for bills
that matter to their organization.

New Mobile Features–updates to
the State Net mobile website make it

easier for users to stay connected to
critical bills, hearings and legislators
no matter where they are. New 
capabilities include the ability to
quickly add bills to multiple tracking
files and receive intraday alerts.

State Net also has a feature called
Code Links, which are direct, highly
reliable links from proposed or 
enacted bills to specific and relevant
code sections that allow users to
access the most current version and
context for statutory changes.

Founded more than 40 years ago and
acquired by LexisNexis in 2010, State
Net is available either as a stand-alone
solution that does not require a
subscription to Lexis Advance or
lexis.com or as a content source within
a customer’s subscription to one of
those online legal research solutions. ■
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”
“        State Net offers government affairs and compliance management
professionals a comprehensive data source and analytical tools to monitor
government activity from beginning to end. The updates and enhancements
are a great example of the LexisNexis commitment to continually work with
customers to update, enhance and improve State Net over time to meet their
changing needs.

–Jeff Pfeifer, LexisNexis Primary Law Solutions Vice President
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Mobile devices blur lines between
business and personal data
by Tara Tighe

As mobile devices blur the lines
between corporate and personal data,
who owns your information?

Enticed by the purported advantages
of reduced costs, enhanced employee
satisfaction and heightened productivity,
employers have eagerly embraced the
“Bring Your Own Device” (BYOD)
trend. Many are now allowing employees
to conduct business, connect to corporate
servers, and access company records
using personal electronic devices.

Emerging technology makes it 
difficult to segregate personal activities
from company business. As the line
continues to blur, employers must look
beyond convenience and savings.
Courts may expect employers to 
collect and produce corporate records
from an employee’s personal device
during discovery in litigation. Further,
corporate BYOD policies may have 
little practical effect.

Allegheny County Court of Common
Pleas Judge R. Stanton Wettick indicated
that he would likely require an employer
to produce records from an employee’s
personal device. Wettick said judges
may want to “promote the discovery of
relevant information and prevent
employers from suppressing otherwise
discoverable material,” especially
where the employee’s device may
contain unique information.

Courts may require employers to
collect and produce potentially relevant
records from an employee’s personal
device since the device may contain
unique data. The device may be within
the employer’s possession, custody or
control when an employee is using a
personal device for work. An employee
may not have a reasonable expectation
of privacy regarding the device.

In discovery, a party is only
required to produce material within
its possession, custody or control. The
scope of a party’s possession, custody,
or control is evolving as technology
improves and information is instantly
available on virtually any device. 
Collecting data from electronic
devices may present a logistical 
challenge. Nonetheless, this information
is regularly subject to discovery in 
litigation. (EEOC v. Original Honeybaked
Ham Co., 2012 U.S. Dist. LEXIS
160285, 4 (D. Colo. 2013).

Courts increasingly expect employers
to capture potentially discoverable
information beyond the corporate
server. If an employer knows that an
employee uses his or her personal
email account for work, the employer
has a duty to preserve potentially 
relevant records from that personal
account. (Puerto Rico Telephone 
Co. v. San Juan Cable LLC, 2013 U.S.
Dist. LEXIS 146081, 4–5, (D. Puerto
Rico 2013).

Conversely, text messages from an
employee’s personal phone are not
within the employer’s possession, 
custody or control in situations where
the employer did not issue the phone,
the employee did not use the phone for
work, and the employer did not 
otherwise have a legal right to obtain
the employee’s text messages. (Cotton
v. Costco, 2013 U.S. Dist. LEXIS
103369, 17–18 (D. Kan. 2013).

An employee’s personal device is
likely within the employer’s possession,
custody or control when the employer
knows that employees use personal
electronic devices for work, especially
if the employer expressly sanctions
such use.

Does an employee’s expectation of
privacy diminish merely because his
or her personal device contains corporate
data? The employer does not own or
pay for the device. Individuals access
medical records, bank accounts, and
other private records using mobile
devices. The New Jersey Superior
Court maintains that “regardless of
where or how those communications
occur, individuals possess a reasonable
expectation that those communications
will remain private.”

Conversely, the U.S. Supreme 
Court recently noted that corporate
communication policies will “shape
the reasonable expectations of their
employees.” A corporate policy giving

the employer unrestricted access to
an employee’s personal device may
dilute or eliminate any expectation 
of privacy.

Furthermore, a personal electronic
device may not be protected by the
Stored Communications Act (SCA)
which extends the protections of the
Fourth Amendment. In Garcia v. City
of Laredo, an employer did not violate
the SCA when it accessed an employee’s
personal cell phone without permission.
The SCA prohibits the unauthorized
use of an electronic communication
service facility to access an electronic
communication in electronic storage.

Recent decisions suggest that a
mobile electronic device is not a facility,
and information stored on a mobile
device is not “in electronic storage”
under the SCA.

Wettick notes that employees “likely
have no reasonable expectation of 
privacy in a personal device used for
work.” Courts may agree and find no
expectation of privacy.

A comprehensive BYOD policy
does not guarantee that an employer
can effectively control corporate data
that has been commingled with personal
records on devices that the company
does not truly control. Employees
access sensitive company data on 
personal devices regardless of

Having the right team 
makes all the difference

Labor & Employment Attorneys
Employment Litigation Attorneys
Pittsburgh, Pennsylvania
(412) 338-1100
www.rothmangordon.com

Back Row: Colleen Ramage Johnston, Stephen H. Jordan, 
James W. Carroll, Jr., and Alan C. Blanco 
Front Row: Louis B. Kushner, Nikki Velisaris Lykos, and Lori R. Miller
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Essential benefits provides for the
essential health benefits in the U.S.
Department of Health and Human
Services’ regulations that have yet to
be issued. For plan years beginning
before the issuance of regulations
defining essential health benefits, 
for purposes of enforcement, the
departments will take into account
good faith efforts to comply with a
reasonable interpretation of the term
essential health benefits.

Essential benefits will, at a minimum,
include items and services covered
within these categories: ambulatory
patient services; emergency services;
hospitalization; maternity and newborn
care; mental health and substance use
disorder services, including behavioral
health treatment; prescription drugs;
rehabilitative and habilitative services
and devices; laboratory services; 
preventive and wellness services and
chronic disease management; and
pediatric services, including oral and
vision care.

What types of government
assistance are available?

There are two forms of government
assistance: a premium tax credit and a
cost-sharing subsidy. A premium tax
credit is a refundable government
subsidy for some of the premium paid
toward a qualified health plan (QHP).
A cost-sharing subsidy is a government
subsidy for some of the cost-sharing
(e.g., deductibles, coinsurance and
copayments) toward a QHP.

Who qualifies for tax credits?
Your adjusted gross income (AGI)

must not exceed 400 percent of the
federal poverty level for a family your
size. For a single individual, that
means your AGI must be no more than

UNDERSTANDING HEALTH CARE
continued from page 5

whether employers sanction and 
manage such use. In an October 2013
Fortinet study, approximately half of
employees ages 21 to 32 would 
contravene a corporate policy 
prohibiting the use of personal
devices, “wearable technology” (Google
Glass, Smartwatches), and cloud 
storage (Dropbox, Google Drive).

An employee can easily save 
business records to a personal 
computer, server or cloud storage
service, removing the records from
the employer’s grasp. Even when
employees are required to delete 
corporate material from their personal
device or return all corporate records
to the employer, they may have 
additional copies stored remotely.

Text messages present a unique
challenge. Phone companies rarely
retain text message content. Text
message logs showing the date, time
and recipient of the message may be
retained temporarily depending on
the mobile carrier.

BYOD policies have little practical
effect and may, in fact, make it 
difficult for employers to respond to
document production requests,
enforce document retention/destruction
policies, and implement litigation 
hold orders.

Ultimately, the best policy may be
to prohibit the use of personal devices
for work and  clearly inform employees
that they will be personally liable for
any lost, suppressed, or misused 
corporate data stored on a personal
device in violation of company policy. ■

MOBILE DEVICES
continued from page 7

$46,000 per year. For a couple, your
AGI cannot exceed $62,000. For a family
of three, the threshold is $78,120, and
for a family of four, it is $94,200. To
obtain the credit, you must apply for
and obtain health insurance through
the federal or state insurance member
benefits centers.

What happens if I don’t buy 
insurance as mandated?

Most people without insurance will
have to buy a plan that provides 
“minimum essential coverage” for
themselves and their dependents, or
face tax penalties. In 2014, the penalty
for an individual is $95 or 1 percent of
their income, whichever is greater.
Tax penalties can be higher depending
on the size of the family and are scheduled
to increase in subsequent years.

You are not required to buy insurance
if your household income does not
exceed the threshold for filing a federal
income tax return, or if you cannot
afford coverage (if the only insurance
you can find would cost more than 8
percent of your household income).

How can the ACBA help?
The Allegheny County Bar Association

is excited to announce the creation of
the Allegheny County Bar Association
Insurance Exchange website, developed
in partnership with USI Affinity, its
endorsed insurance and benefits broker.
You can find the ACBA Insurance
Exchange at www.usiaffinityex.com/acba.
Information is also available by calling
a USI Affinity benefits specialist 

at 1-800-327-1550.
The Allegheny County Bar Association

Insurance Exchange is a convenient
and secure online portal where 
association members can comparison
shop to find the most competitively
priced health insurance and other
valuable insurance member benefits.
The goal in creating the website was
to give association members a single
location where they can shop for all of
their insurance needs, from medical,
dental and vision plans to life and 
disability insurance to auto and 
homeowners insurance.

But perhaps the most important
part is the team behind it. The benefits
specialists at USI Affinity are experts
in health care reform. They can
answer your questions and help you
design a health plan that provides the
best coverage and value. And if you are
looking for coverage for your business,
USI Affinity will also make sure your
new plan puts you in compliance with the
new ACA regulations and requirements.
They can even process subsidies and
walk you and your employees through
the process. Plus, as partners of the
ACBA and its members, USI Affinity’s
service team will be there for you
throughout the year.

In this complex new health care
marketplace, having expert guidance
readily available to help you 
make sense of it may be the most 
valuable feature of the new ACBA
Insurance Exchange. ■

www.usiaffinityex.com/acba
Begin your day with us at

www.pittsburghlegaljournal.org



Admission to the U.S. District Court
for the Western District of PA

PHOTO BY MARK HIGGS

Attorneys admitted to the U.S. District Court for the Western District of Pennsylvania stand up to be recognized at the Attorneys Admissions Ceremony
on Monday, December 16, 2013.
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Termination of employee for consuming
alcohol does not violate ADA

by Maria Greco Danaher

One of the questions asked most
often by employers relates to whether
the enforcement of a “last chance
agreement” with an employee who is
recovering from drug or alcohol
addiction is a per se violation of the
Americans with Disabilities Act
(ADA) or the Family and Medical
Leave Act (FMLA).

The 3rd U.S. Circuit Court of
Appeals recently answered that question
in the negative in the case of Ostrowski
v. Con-way Freight, Inc.

Thomas Ostrowski worked as a
driver sales representative for Con-way
Freight, a trucking company subject
to federal motor carrier safety
regulations. Con-way has strict drug
and alcohol screening programs and
prohibitions, and has an Employee
Assistance Program.

In May 2009, Ostrowski requested
a leave of absence under the FMLA to
enter a rehabilitation program for the
treatment of alcoholism. He completed
the program and returned to work
without any change to his wages,
hours or working conditions. However,
he was required by Con-way to sign a
Return-to-Work Agreement (RWA) in
which he agreed to remain “free of
drugs and alcohol (on company time
as well as off company time) for the
duration of [his] employment.”

Within a month after agreeing to
the RWA, Ostrowski relapsed and on
Oct. 15, 2009, he once again entered a
rehabilitation program for the 
treatment of alcohol abuse. On Nov. 3,
2009, Ostrowski’s employment was
terminated by Con-way because he had
consumed alcohol in violation of the RWA.

Ostrowski filed a lawsuit against
Con-way, alleging disability 

discrimination and violation of the
FMLA. The lower court granted 
summary judgment in favor of 
Con-way on all claims. Although 
the 3rd Circuit upheld the lower
court’s decision, it pointed out that
Ostrowski’s deposition testimony and
record of treatment for alcoholism
was “sufficient to create a factual 
dispute precluding summary 
judgment” on the issue of whether
Ostrowski was “disabled.” In other
words, his case could not be dismissed
for a failure to prove that he was 
disabled – that fact could be a 
question for the jury.

However, the court went on to say
that Ostrowski failed to submit any
evidence to show that Con-way used
his violation of the RWA as a pretext
for discrimination. As other courts
also have recognized, “employers do
not violate the ADA merely by entering
into return-to-work agreements that
impose employment conditions different
from those of other employees.”

According to the court, although
Ostrowski was subject to different
standards than other company
employees who did not sign a RWA,
the difference was a result of his
agreement, rather than of disability
discrimination. Further, the court
noted a distinction between any
alleged disability (alcoholism) and
Ostrowski’s prohibited conduct 
(consuming alcohol). The agreement

signed by Ostrowski did not keep him
from working at Con-way, but simply
precluded him from drinking alcohol
while employed at the company.
Therefore, firing him for violating the
agreement did not violate the ADA.

Ostrowski’s FMLA claims similarly
failed. Although he alleged that he
was fired for seeking FMLA leave, he
was unable to prove that he would not
have been fired had he not requested
the leave.

While this is an issue of real 
importance and concern to employers,
this case may not provide the panacea
for which employers hope. This case
may have turned – at least in part –
on Con-way’s obligation under the
Department of Transportation 
Regulations to maintain strict alcohol
policies for its employees and if so, 
the case may have been decided 
differently for an employer in 
another industry.

The court’s distinction between
Ostrowski’s conduct (drinking) and
his disability (alcohol abuse) is one
that employers may have difficulty
understanding and implementing 
consistently. Therefore, before 
disciplining or terminating an 
individual who is on a last chance
agreement, employers should carefully
review the factual background of the
situation and seek input from the 
company’s human resources and/or
legal departments. ■



Weiss Burkardt
Kramer, LLC, has
announced that
attorney Nicole
Wingard Williams
has joined the firm
as an associate.

◆    ◆    ◆

B u c h a n a n
Ingersoll & Rooney
PC announces the
addition of Chaitra
Gokul-Srinath to
its Corporate
Finance Section.
She concentrates
her practice in
corporate gover-
nance, regulatory
compliance, finance,
and mergers and
acquisition matters.

◆    ◆    ◆

B e r n s t e i n -
Burkley, P.C., 

welcomes Allison L. Carr to the firm
as an associate in the bankruptcy and
restructuring group and the business
law group. She concentrates her prac-
tice on corporate and commercial
business transactions, corporate 
governance, and representing
debtors, trustees, and creditors in
chapter 7, 11, and 13 cases. 

◆    ◆    ◆

Cutruzzula &
Nalducci is pleased
to announce the
addition of Julianne
Cutruzzula Beil to
the firm. Beil joined
the firm as an asso-
ciate attorney and
her practice focuses
on civil litigation.

◆    ◆    ◆

Goldblum Sablowsky, LLC, is
pleased to announce that Foster S.
Goldman Jr. has joined the firm as 
Of Counsel.

◆    ◆    ◆

Burns White
LLC has
announced the
promotion of
Jason J. Cervone,
Stephen A. Hall,
and Amanda H.
Sargent to mem-
bers at the firm.
Cervone focuses
his practice in the
areas of banking,
business practices,
general liability

litigation, and railroad defense litigation.
Hall practices in several areas of trial
and appellate litigation, including rail-
road defense involving occupational
injury, grade crossing and wrongful
death claims brought under the Federal
Employers Liability Act (FELA). In
addition, Hall co-chairs the Estate
Planning and Administration Group,
assisting families with a wide range of
estate planning needs, including 
planning for children with special
needs. Sargent concentrates her 
practice on transportation law and
railroad/maritime litigation matters,
with an emphasis in occupational 
disease claims and toxic tort litigation
under FELA and the Jones Act.

Change in Status
John L. Chaffo Jr. has been disbarred

from the practice of law by the Supreme
Court of Pennsylvania and from the Bar
of the Commonwealth of Pennsylvania.

◆    ◆    ◆

Gregory George Schwab is hereby
suspended on consent for a period of
one year and one day from the practice
of law in the United States District Court
for the Western District of Pennsylvania.

Publicize Your Section and Committee News!
The ACBA Communications Department is eager to promote any special activity or newsworthy event
emanating from your Committee or Section of interest to ACBA members, the media, or the general
public. Email us at news@acba.org with the following information:

◆ Name and description of the event
◆ Date, time, and place of the event

◆ Name(s) of the sponsoring Section/Committee(s)
◆ Name(s) of speakers and titles of presentations

◆ How many people do you expect to attend? 
◆ Name and phone number of a contact person

◆ Will there be an admission fee or ticket sales? If so, how much?
◆ Are reservations needed to attend the event? 

◆ Is there any other information you would like to share with us?
Thank you for your cooperation! ■
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People on the Move
Cohen & Grigsby, P.C., is pleased to

announce the appointment of Jeffrey
Berkey and John Bonaccorsi to 
the firm.

◆    ◆    ◆

Campbell Dur-
rant Beatty Palom-
bo & Miller, P.C., is
pleased to announce
that Gretchen K.
Love and Christo-
pher P. Gabriel
have been elected
shareholders in
the firm. Their
practices focus on
the representation
of public sector

entities across the state in all aspects
of labor and employment matters. In
addition, the firm has named Brian P.
Gabriel as a principal. His practice
involves defending public sector entities
in civil rights, Constitutional and tort
litigation, as well as representation in
pension and other employment matters.

◆    ◆    ◆

Dinsmore &
Shohl is pleased to
announce that
Dennis R. Very
has joined the firm
as a partner. He
has experience
with a variety of
oil and gas law.

◆    ◆    ◆

The Law Offices of Ira Weiss is
pleased to announce that Janet
Burkardt and Jocelyn Kramer have
been named partners of the firm. In
addition, the name of the firm has
changed to Weiss Burkardt Kramer,
LLC. Burkardt will continue to serve
the firm as managing attorney.
Kramer advises school districts on
special education, policy, and employment
issues. The firm’s website address has
changed to www.wbklegal.com. The
office location and phone numbers
will remain the same.

◆    ◆    ◆

News and Notes
Buchanan Inger-

soll & Rooney PC
is proud to
announce that
shareholder Charles
“Chuck” L. Potter
Jr. received the
Tax Executives
Institute Pitts-
burgh Chapter’s
D i s t i n g u i s h e d
Service Award
during the Decem-
ber monthly meet-
ing. The award is

given to individuals who have 
contributed above and beyond the
routine call of duty in furthering the
principles and progress of tax 
administration and the tax profession,
as well as cooperated with professional
tax organizations through liaison
activities, conference participation,
and organization activities. Potter
focuses his practice on federal taxation
and state and local taxation, in addition
to matters relating to energy, natural
resources, sports, and trusts and estates.

◆    ◆    ◆

Cyril H. Wecht, M.D., J.D., has
been appointed as a member of 
the Review Board of the American
Investigative Society of Cold Cases.
The AISOCC reviews unsolved homicide
cases for victims’ families throughout
the United States. Board members are
selected based upon their professional
training and proven expertise in the
field of forensic science.

◆    ◆    ◆

Jennifer Fox Rabold, Senior Counsel
at FedEx Ground, has been elected the
Board Chair of Pressley Ridge, a 
Pittsburgh based non-profit organization
helping children in need and families
in crisis for almost two centuries in
Pennsylvania, Delaware, Maryland,
Ohio, Virginia, and West Virginia, as
well as internationally in Portugal and
Hungary. Pressley Ridge International
works with non-governmental 
organizations, government agencies,
and the international charitable 
community to make Pressley Ridge
services available outside the United
States, and it continues to develop an
international reputation as a model of
excellence in children’s services.

◆    ◆    ◆

Edward P. Wojnaroski Jr. of
Williams Coulson Johnson Lloyd Parker
& Tedesco, LLC, has co-authored an
article titled, “IRS Position Puts More
Skin in the Game of Using SCINs” and
published in “Estate Planning”, a
national journal for lawyers concerned
with the planning, conservation, and
management of family assets by
Thomson Reuters.

Bar Briefs

Lawyers’ Mart
charitable work helping those in need throughout SW
Pennsylvania. For more information contact the Foundation
at www.pghpresbytery.org/pghpresbyterianfdn.htm or
Rev. Dr. Douglas Portz at 412-323-1400 Ext 318.

EVIDENCE PHOTOGRAPHY

DAVID BARKER PHOTOGRAPHY – expert personal 
injury and trial evidence photography. 412-232-2395,
davidbarkerphotography@gmail.com

INSURANCE PROPERTY

CLAIM EXPERT

INSURANCE PROPERTY CLAIM EXPERT – First and
third party claims. Licensed insurance adjuster 
and public adjuster. Rob Massof (412) 563-6670, 
rmassof@aol.com.

PROCESS SERVICE INVESTIGATING

THE IMPOSSIBLE WE DO RIGHT AWAY! MIRACLES
TAKE A LITTLE TIME. EMPIRE INVESTIGATION 
(412) 921-4046. Visit us on our website, www.empireinv.com.

APPRAISALS

ANTIQUE AUTO APPRAISALS for all vehicles 1900 to
1990. Expert Witness. Diminished Value. Certified
Appraiser - K. Merusi. 412-731-2878.

DOCUMENT EXAMINER/

HANDWRITING

J. WRIGHT LEONARD, BCFE, CDE. Certified. Experienced
in Federal, State & Local Courts. Testimony in Civil &
Criminal Matters. 215-735-4000.

ECONOMIST/VOC. EXPERT

WM. HOUSTON REED, Ph.D.–25+yrs. of forensic
economics & vocational eval. expertise in one report.
1-888-620-8933.

ESTATE PLANNING

IF YOUR CLIENTS ARE CONSIDERING CHARITABLE
GIVING as part of their estate planning The Pittsburgh
Presbytery Foundation can provide a means to support
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