
Al
leg

he
ny
 C
ou

nt
y B

ar
 A
ss
oc
iat

ion
40

0 
Ko

pp
er
s 
Bu

ild
in
g, 

43
6 
Se

ve
nt
h 
Av

en
ue

Pi
tts

bu
rg
h,
 P
A 
15

21
9-
18

18
Ad

dr
es

s 
Se

rv
ic

e 
Re

qu
es

te
d

N
on

-P
ro

fit
 O

rg
.

U
.S

. P
os

ta
ge

PA
ID

Pi
tt

sb
ur

gh
, P

A
Pe

rm
it 

#
13

0

Vol. 23   No. 9 April 23, 2021The Journal of the Allegheny County Bar Association

Homer S. Brown Division offers three
virtual CLE programs this spring
By Zandy Dudiak

In light of last year’s Black Lives
Matter movement, the ACBA’s Homer
S. Brown Division is offering three
virtual CLE programs this spring that
focus on current issues: challenges
faced by Black women lawyers,
natural hair discrimination and
developing the skills to be an ally to
minority groups.

“We want to keep the conversations
going after all the events of last summer
to make sure our Black attorneys feel
included and heard in our legal
profession in Pittsburgh,” explained
Alysia Keating, ACBA Director of
Diversity and Gender Equality.

“It’s not that things have gotten
worse but that things have come to the
surface,” added Regina Wilson, Chair
of the HSBD. “George Floyd was a
match on a tinderbox. It was just
like an explosion. It did open the

floodgates. I think people are noticing
things more.”

The series kicked off April 16 with
“The State of Black Women Lawyers
in Pittsburgh: Strengthening Our
Impact Through Community &
Action,” a conversation specifically
among binary and nonbinary Black
women lawyers and Black women law
students. Ayana Ledford, Director for
Diversity, Equity, and Inclusion for
Dietrich and Heinz Colleges at Carnegie
Mellon University, facilitated the
program. She is also the founding
executive director for the Program for
Research and Outreach on Gender
Equity in Society (PROGRESS). 

Recent studies by the City of
Pittsburgh and the ABA show that
Black women lawyers are facing many
challenges, including structural racism
and sexism, Keating said. Ledford said
the program, led and driven by those
who participate, was a place where

people could connect, feel confident,
and share experiences and truth while
being their authentic selves.

The second program in the series
tackles a cutting-edge topic that focuses
on “The C.R.O.W.N. Act: The Movement
Against Natural Hair Discrimination.”
C.R.O.W.N. stands for “Create a
Respectful and Open World for Natural
Hair.” The substantive two-credit CLE
webinar, which is also eligible for two
mandatory CLE credits for West
Virginia, is open to all ACBA members
and takes place from 12 to 2 p.m. on
May 5. The last day to pre-register is
May 3.

Drexel University Law Professor
Wendy Greene, a noted anti-discrimi-
nation law scholar, will speak about
the development of the C.R.O.W.N.
Act, impacts of hair discrimination,
legislation around the United States

Focus on Environment and Energy Law

Family Law Section makes mentoring
program more accessible to members
By Meghan Swartz 

Over her 25-year law career, Carla
Donnelly has never forgotten a piece
of early advice: “Wherever you end up
going, just make sure you’re mentored.” 

The message is top of mind for
Donnelly as she works to revamp the
ACBA Family Law Section’s Mentoring
Program with her Recruiting and
Retention Committee co-chair Meghan
Zupancic. 

The committee launched a formal
application process for the program in
March to recruit new members and
make mentoring resources more
accessible to the section.

“The application process makes it
far more organized, far more accessible
and gives people an opportunity to
know that they’re not just placing a
phone call that might be returned in a
week for help on a case that might
happen two days from now,” said
Elisabeth Molnar, chair of the Family
Law Section and shareholder at
Raphael, Ramsden & Behers. “They
have a reliable place to go to get the
mentoring that they need to do an
excellent job practicing family law.”

The program will match mentees and
mentors based on years of experience,
career goals, practice area, and other
professional and personal circumstances,
such as returning to the workforce.

In addition to ongoing support,
mentors can be invaluable during
times of transition, from changing
practice areas to starting a new firm,
said Donnelly, who is a principal at
Gentile, Horoho & Avalli, P.C. 

Emily Harrigan, for example,
applied as a mentee to seek honest
advice and insights as she hones in on
her practice area after graduating in
May from the University of Pittsburgh
School of Law.

“I would hope to have a mentor that
would be able to open me up to new
opportunities and new possibilities,”
said Harrigan, a law clerk at Gentile,
Horoho & Avalli, P.C. “I am looking for
someone who might be able to help me
shorten the learning curve.”

Whether fresh from law school or
decades into a legal career, both
Molnar and Donnelly believe attorneys
can benefit from mentorship at any stage. 

“As attorneys we shouldn’t ever
stop learning. If you’re five years out,
there’s really no reason why you couldn’t
mentor somebody who’s coming out of
law school, but you yourself might
need to be mentored by somebody

who’s 10 or 15 years out,” said Donnelly,
who is the 2021 recipient of the
Pennsylvania Bar Association’s
Lynette Norton Award, which recognizes
members who excel in litigation and
display leadership in mentoring
female attorneys.

In family law, even veteran attorneys
encounter unique cases and unfamiliar
issues, Molnar said. Common law
marriage is one example. Although
Pennsylvania abolished the practice
over 15 years ago, common law marriage
can still surface in cases for couples
who married prior to 2005.  

“I have the benefit of having had
everybody whose name is in the
letterhead of my firm mentor me. I
don’t know what it would be like to not
be able to walk into somebody’s office
and say, ‘OK I have this issue in a case
today and I have no idea what to do
with it,’” Molnar said. “We have to have

something in the section that gives
everybody the opportunity to cross
check these really difficult issues.”

Family law also requires extensive
client contact, court appearances and
case management, Donnelly said, adding
that it’s often enlightening to get a
fresh set of eyes on a case scenario.

“You’re dealing with people who
are going through very difficult times
and you may be managing the whole
case,” she said. “There are some
complexities of practicing family law,
especially as a newer attorney, where
you’re really just going to the deep
end of the pool.”

For Donnelly, the challenges add to
the rewarding nature of the work.

“Because you are the quarterback of
the case, you really have the opportunity
to make a meaningful difference in the
life of your client and their family.” 

Donnelly has exchanged insights
with her own mentor since 2001. Over
the years, the relationship has been a
sounding board for everything from
client relations and writing a better
marital settlement agreement to tips
for achieving work-life balance and
finding a good pediatrician. 

She encourages fellow family law
attorneys to apply for the program
and find opportunities to build their
own mentoring relationships.

Like a fellow attorney told her
decades ago, “The better attorneys
are the attorneys who’ve learned
under a mentor.”

The Family Law Section is still
accepting applications from prospective
mentees and mentors. Interested
attorneys can request an application
by emailing cdaub@acba.org. n

Continued on page 2
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Gender Bias Duty Officers
If you (attorneys or law students) have
observed or experienced any form of gender
bias in your role as an attorney or law
student intern, you may contact any one of
the following members of the Gender Bias
Subcommittee of the Women in the Law
Division on a daily basis. The duty officers
will keep your report confidential and will
discuss with you actions available through
the subcommittee.

Kimberly Brown......................412-394-7995
kabrown@jonesday.com

Jeanine DeBor ........................412-396-5215
deborj@duq.edu

Rhoda Neft ..............................412-606-8387
rhoda.neft@gmail.com

Ethics Hotline
The ACBA Professional Ethics Committee
“Ethics Hotline” makes available Committee
Members to answer ethical questions by
telephone on a daily basis.

April

Andrea Geraghty ....................412-456-2822

Stanley W. Greenfield ............412-261-4466

May

Dan Fitzsimmons ....................412-488-0833

Michael M. Lyons....................412-741-6234
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(Pittsburgh is one of the cities that has
enacted the C.R.O.W.N. Act) and best
practices. Wilson said Greene is a
“powerhouse” in the hair discrimination
movement.

Wilson said the topic is very
important and relevant today,
particularly due to race-based hair
discrimination in the workplace,
schools and communities. Black
women are 1.5 times more likely to be
sent home from the workplace
because of their hair or hairstyle than
their counterparts. The issue gained
ground when a Black high school
wrestler in New Jersey was forced to
cut his dreadlocks at a match in 2018.

The series concludes with a two-hour
ethics CLE from 9 to 11 a.m. June 15
entitled, “Developing Skills to Become

HOMER S. BROWN DIVISION CLEs
continued from front page

an Ally: Awareness, Willingness, Values
and Action.” Speakers include attorney
Carl Cooper, Esq.; Dr. Jonathan Kanter,
Director, Center for the Science of
Social Connection, University of
Washington, and Behavioral Specialist,
UW Medicine Office of HealthCare
Equity; and Dr. Ellen Ostrow, a
psychologist, certified coach, strategic
talent advisor, and founding principal
of Lawyers Life Coach LLC.

“I’m very excited about the presenters
we have,” Wilson said. “I think they
are going to be dynamic.”

Attendees will confront white
privilege, white fragility, colorblindness
and microaggressions and learn to
employ more effective strategies to
decrease objectifying, negative
stereotypes, interracial anxiety and
denial. During this multi-dimensional
program, the presenters will teach

those attending how to notice what
they notice, unhook from stereotypes,
and – most importantly – learn not to
run away from interracial anxiety.

Ostrow said that when people are
anxious around others, they may avoid
eye contact or use other nonverbal
communication that results in
judgments that aren’t fair or equitable.

“If they can notice discomfort and
engage in real relationship building
behavior, it makes it ‘safe’ for the
other person,” she said. “When it gets
to doing the hard work of allyship,
some people don’t recognize what
they can do and don’t want to do the
work to change our culture and the
people in it. We can’t make it easier,
but we can make it more doable.”

Ostrow said the program is designed
for and to give tools to people who
want to be allies and anti-racist. n

Market Your Practice Online with the ACBA
Need new clients? We’ll help bring them to you.

For information about how the Lawyer Referral Service can help
more clients find YOU, please contact Whitney Hughes at

412-402-6703 or whughes@acba.org. For a closer look at this unique
Pittsburgh legal service, visit www.GetAPittsburghLawyer.com.

I.L., a minor, by Ashley Lau and Justin Keating, Guardians, and Ashley Lau and Justin Keating, Individually v.
Allegheny Health Network; West Penn Allegheny Health System, Inc., d/b/a the Western Pennsylvania Hospital;
Allegheny Specialty Practice Network; Allegheny Clinic; Century Medical Associates; Allegheny Perinatal Associates;
James Rowland, M.D.; Christann Jackson, M.D.; Ronald Thomas, M.D.; Maria N. Udrea, M.D.; John Luiza, M.D.; Faith Ighoyivwi, M.D.;
Paul Weinbaum, M.D.; and, Aurora Marcelo Miranda, M.D., Ignelzi, J. ....................................................................................................Page 73
Medical Negligence—Discovery—Stipulation Rule—Opinion Testimony—Retrospective Assessments—“Happy Hour”—
Duty to Meet and Confer—Manner of Conducting Depositions in Allegheny County

A defendant-physician can be asked opinion questions, including standard of care questions and properly grounded hypothetical
questions, in deposition. A stipulation by counsel limiting the scope of defendant's expert opinion at trial in order to preclude inquiry
at deposition is unworkable as it improperly precludes appropriate inquiry into relevant and material information. Defendant expert
parties may provide retrospective assessments in discovery.

Designated times to present discovery motions are euphemistically known among local counsel as “Happy Hour.” The continuing
acceptance of informal “Happy Hour” norms undermines judicial economy. The Court has proposed an amendment to Local Rule
208.3(a)(4)(b) to promote that counsel confer and consult before presenting a motion and is adopting the duty of counsel to confer and
consult in good faith. Counsel will be accountable for reporting to the Court the specifics of their meaningful meet and confer efforts.

Nicole Ziccarelli, Petitioner, v.
Allegheny County Board of Elections, Respondent, and 
Pennsylvania Democratic Party and James Brewster, Intervenors, James, J. ..........................................................................................Page 84
Statutory Appeal—Elections—Statewide Uniform Registry of Electors (SURE)]

Petitioner’s Statutory Appeal seeking to invalidate 2,349 mail-in ballots cast in the November 2020 election was dismissed
as there was no fraud and decision of Board of Elections to count the ballots was affirmed.
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to pay for these multiple exams and
had to wait sometimes for months for
that lawyer to be able to practice in
another jurisdiction.” 

There are currently 39 states, plus
the District of Columbia and the U.S.
Virgin Islands who have adopted the
UBE, including all the states that are
contiguous to Pennsylvania, except
Delaware. This is a huge benefit to
those firms that are close to the border
of other states and practice regularly
in nearby jurisdictions, like Ohio and
West Virginia in the western part of
the state and New York and New Jersey
in the eastern part of the state. The
UBE also provides a clear significant
benefit to those firms that have multiple
offices across the nation.

Once a candidate for admission
takes the UBE in any jurisdiction that
offers it, that candidate may then
transfer that score to another UBE
jurisdiction. Each UBE jurisdiction
sets their own requirements as to the
minimum passing score and the time
frame within which the test scores
will be accepted. The scores and the
time limits vary from state to state,
with Pennsylvania adopting a 30-
month window for acceptance of valid
scores and some states accepting
scores for as long as up to 60 months
after the applicant has taken the UBE.
The minimum passing scores currently
range from 260 to 280, depending on
the jurisdiction. The NCBE states that
“the UBE is designed to test knowledge
and skills that every lawyer should be
able to demonstrate prior to becoming
licensed to practice law. It results in a
portable score that can be used to
apply for admission in other UBE
jurisdictions.” The applicant must meet

all other requirements for admission
in the specific jurisdiction, such as
character and fitness requirements.  

The adoption of the UBE offers
flexibility for families as well. Consider
the example where a spouse or partner
is transferred or must look out of state
for work. The lawyer spouse is often
constrained by where they are admitted
to practice and, once in the new
jurisdiction, must either wait until the
administration of the next bar exam or
hope that they are able to gain
admittance through reciprocity if
eligible. It can often be like starting
from scratch in these instances and
can cause a financial burden on families
who have no other choice but to relocate.
Currently, the options would include
spending time and money taking
another bar exam or finding work that
does not require a license to practice
law. 

The UBE can offer some relief for
this, particularly early in an attorney’s
career, where they often have not
been in practice long enough to waive
into another jurisdiction. As Wible
stated, “the UBE is beneficial when one
spouse or partner is waiting to hear
about work in multiple jurisdictions or
is applying to residency programs or
graduate programs. Now the lawyer in

this instance has options they didn’t
have before to seek immediate
employment in multiple jurisdictions.” 

Despite the flexibility that this
offers for applicants, the UBE is not
without its criticisms. There are some
critics who express concerns about
the lack of testing on state specific law
and believe that this could leave
lawyers unprepared to effectively
represent clients. There are also
concerns that something designed to
simplify the process of admission into
various jurisdictions could end up as
even more complicated, as jurisdictions
are free to add their own state specific
testing requirements for admission.
States are also free to set their own
fees to have scores transferred, which
could add significant costs to the fees
already paid to sit for the exam.  

Either way, the UBE is coming to
Pennsylvania. The PABLE is currently
proposing an amendment to Pa.B.A.R.
206 to revise the requirements for
admission. This is currently in the
comment phase. For more information
on the Uniform Bar Exam, visit the
PABLE website or the NCBE website.
The link for information regarding the
rule and submitting comments can
be found at pabarexam.org/pdf/Pa._Bul-
letin_Notice.pdf. n

PR E S I D EN T ’ S ME S S A G E

What adoption of the Uniform Bar Examination
means for Pennsylvania attorneys
By Elizabeth Hughes

You might be aware that Pennsylvania
has decided to adopt the Uniform Bar
Examination (UBE). The Pennsylvania
Board of Law Examiners (PABLE)
announced in February that the UBE
will be implemented beginning with
the administration of the July 2022
Bar Exam. So, what does that mean
for those taking the exam, as well as
employers hiring new attorneys? 

The current Pennsylvania Bar Exam
consists of testing over two days,
including a Performance Test (PT),
which tests applicants on a real-world
legal issue. The PT simulates a review
of a legal file and requires the test
taker to provide written advice to a
fictional client based upon the
information in the file. That question
is followed by six essays, employing
Pennsylvania law where applicable
and these essays may cover several
subjects in a single question. Day two
of the bar exam consists of the Multi-
state Bar Examination (MBE), which
is the multiple-choice portion of the
bar examination, which is prepared
by the National Conference of Bar
Examiners (NCBE). The UBE will be
prepared by the NCBE and will consist
of two Performance Tests on the first
day of the exam, followed by six 30-
minute essays which will cover only
one to two subjects in each essay. The
MBE portion will be administered on
day two. Jurisdictions administering
the UBE may add state-specific testing,
as New York does, however Pennsylvania
will not be adding this component.
Under the proposed rules now available
for comment, successful candidates
for admission to practice in Pennsylvania
will still need a minimum passing
score of 272.

Proponents point out numerous
benefits to both exam takers and
employers in transitioning to the
UBE. I spoke with Rob Wible, the
Director of Academic Success and Bar
Exam Services at the University of
Pittsburgh School of Law, for some
additional insight into the benefits and
changes that the UBE will bring. 

“This is a big change,” said Wible,
“as now you can take just one exam
and be able to immediately transfer
your score to other jurisdictions.
Think about employers who have
offices in multiple jurisdictions and
are hiring new lawyers. Previously,
the lawyer might have had to sit for
multiple bar exams, the employer had

Elizabeth Hughes
ACBA President

EMPLOYMENT
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Enroll now in the ACBA’s
Member-to-Member Referral Guide
The 2021-22 Member-to-Member Referral Guide
(M2M) is a printed and online guide that lists
Pittsburgh-region attorneys by practice area – 
and by languages spoken, if applicable.
M2M is available online 24/7, appears in
the printed Legal Directory and is updated
quarterly and emailed to more than 5,000
ACBA members each time.

If you are listed in the current Guide and would
like to re-enroll, or if you want to sign up for
the first time, now is the time. The order form
is available online at ACBA.org/Portals/0/pdf/2021M2MOrderForm.pdf
or by accessing the M2M page at ACBA.org/Member-to-Member.

The cost is $25 for each M2M field of practice and each language selected.
The deadline for all orders to be received is Monday, May 17, 2021.
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Webinar to help attorneys better understand digital forensics
By Ron Cichowicz

A reality for lawyers is the increasing
importance of technology and in
particular the ability to not just collect
data but understand and apply it to
cases.

“This is becoming bigger all the
time,” said Lauren Godfrey, an attorney
with Lewis Brisbois Bisgaard & Smith
LLP. “Fewer companies are keeping
paper records. Everything is digital.

“Lawyers have a duty under ethical
rules to have some technical competence.
You don’t necessarily need a back-
ground in it, but you should know to
retain a company that does have a
technical background.”

To help attorneys understand this
issue better, the ACBA is offering a
live webinar CLE, “Digital Forensics
for Lawyers: Uncovering Hidden
Evidence to Win Your Case.” The
one-hour program will be offered
from noon to 1 p.m., Tuesday, April 27.
It has been approved for one hour of
substantive CLE credit in Pennsylvania
and also qualifies for one hour of credit
under the West Virginia Rules for
Mandatory Continuing Legal Education. 

The program will explore how
uncovering the truth in the information
from digital data sources can have a
significant impact on the ability to
successfully prosecute or defend a
criminal or civil case. This is particularly
critical in today’s world of remote
work, use of mobile devices, cloud-based
collaboration tools and other digital
platforms as they continue to grow.

Attendees will learn about what
types of digital evidence often lies
beneath the surface, how to defensibly
and efficiently collect that evidence
and what forensic analysis of that
evidence can tell you about your case.

Joining Godfrey on the panel will
be John Unice, an attorney and CEO
of bit-x-bit, LLC, and bit-x-bit President
and Director of Digital Forensics
Brett Creasy. 

Specific topics to be covered
include:

• What forensic analysis can tell
you about hidden and other data

• How to collect that data in a
manner that will satisfy authentication
standards under rules of evidence

• How a lawyer’s duty of technical
competence can be met with
increased knowledge of these subjects

• The pitfalls and limitations of
forensically collecting various evidence
types, including recovery of deleted
evidence

• Actual examples where digital
forensics has creatively helped in the
prosecution and/or defense of cases

“Today, under Pennsylvania rules,
lawyers have a duty to be digitally
competent,” Unice said. “There has

been an explosion of tools, both at
home and work, and there is a bigger
need to understand it all.”

Unice, who planned the ACBA
webinar, said this is a two-part process.
The first is the forensic collection of
important electronic data. The second
is an analysis of that data. 

“Training and expertise in forensic
analysis is often required to tell the
digital story: what happened and who
accessed, modified, deleted or
transferred relevant data,” he said.
“It also is critical to understand the
available tools and how to leverage
them to interpret data in a way that
makes sense to the lay person, who
doesn’t always realize the ton of
insights that can be gleaned.”

Godfrey concurs with Unice’s
assessment of attorneys needing to
understand how to access and analyze
such data.

“Because, even in a litigation case,
with discovery, most information is

found on a client’s network,” Godfrey
said. “You need to have communication
with a client regarding where to look
for information. And, because that
information resides on networks, you
need to have someone that has technical
knowledge or skill so the client is
producing what they need in litigation.”

Godfrey noted that today clients
are experiencing all kinds of data
security incidences and a lawyer
needs to know how to respond to them.
She added that if a lawyer doesn’t
have technical expertise, he or she
needs to rely more heavily on a
forensics investigation company.

“All kinds of companies are
experiencing ransomware attacks,
everything from small doctors’ offices
to large manufacturing companies.
Your client could be the next victim,”
Godfrey said. “The program will be
helpful to any attorney who represents
a client to understand how digital
information and evidence can play a
part in their practice.”

Unice cautioned that even if an
attorney doesn’t see technology as
strongly impacting his or her practice
today, it likely is going to in the future.

“All attorneys should be aware of
this issue,” Unice said. “Even if you
don’t think you have a need to know
about it at the moment, it will impact
your practice down the road. If you
have a need for it and don’t understand
it, it could be the difference between
winning and losing a case.”

Cost for the program is $35 for
ACBA members, free to ACBA law
student members, $10 for non-ACBA
law students and $60 for all others.
There also is a $15 West Virginia CLE
credit add-on where applicable. 

To register or for more information,
visit ACBA.org. n

Justice, Justice Thou Shalt Pursue… Members were invited to join an
intimate conversation on April 7 with two clerks of the late U.S.
Supreme Court Justice Ruth Bader Ginsburg – Professor Amanda
Tyler (RBG, 1999-2000), co-author (with Justice Ginsburg) of the
March 2021 book, “Justice, Justice Thou Shalt Pursue,” and award-
winning Professor of Constitutional Law at the University of California,
Berkeley School of Law; and Kelsi Brown Corkran, Esq. (RBG, 2013-
2014), Senior Fellow at the Institute for Constitutional Advocacy &
Protection, Georgetown University Law Center. Moderated by Mary
McKinney and Nicola Henry-Taylor, Kelsi Brown Corkran remarked
that it was a “surreal moment” to walk inside Ruth Bader Ginsburg’s
chambers for the first time and recounted Ginsburg offering her the
clerkship that was denied to her for being a mother. Amanda Tyler
also remarked that Ginsburg was a role model in how to be present
with her family but also managing not to lose her own identity and
purpose in work.
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A message from the ACBA Environment and Energy Law Section Chair

By Michael Gaetani

Just about a year ago, I remember
reading that the water in Venice was
so calm and clear from the lack of boat
traffic that you could see the bottom of
the canals for the first time in living
memory. Around that same time, most
of us here in Pittsburgh stopped
spending hours on the parkways
consuming gasoline and settled for a
ten-step commute from the coffee pot
to our laptops on the kitchen table.
These are just two of the many ways
our relationship to the environment and
the energy we use have been drastically
altered by the pandemic.

Similarly, the ACBA Environment and
Energy Law Section has had to adjust
to the unprecedented circumstances
of the past year. Yet, despite a year
with no face-to-face meetings or
events, the Section has maintained a
full schedule of CLE and non-CLE
events, including networking events.
We also have continued to award
scholarships to deserving law students
who plan to practice environment
and/or energy law in Allegheny County
after graduation, while growing the
overall balance of our scholarship
fund through the generosity of our
members and partners. 

When the Section year began in
July, we presented a virtual CLE on
water law. In the fall, Rimkus Consulting
Group presented a CLE on the topic of
environmental site assessments, a
frequent component of any construction
project. Over the winter, one of the
Section’s longest standing traditions
is to invite the judges of the Pa.
Environmental Hearing Board to our

holiday party for an informal panel
discussion concerning their views on
practice before the Board and on
upcoming changes to rules and
procedures. While we did not hold an
in-person holiday party this year, the
judges were kind enough to participate
in a Zoom panel discussion for which
we could offer CLE credit. And,
through the generosity of our Section
membership, we were able to
contribute $1,090 to Attorneys
Against Hunger following calls for
donations at the event.

In February, we partnered with the
Real Property Section and its immediate
past chair, Brad Dornish, to offer a
CLE concerning “Selling Real Estate
Involving Oil & Gas.” We look forward
to planning more CLE events in the
future that will help attorneys in
other practice areas understand how
environment or energy issues can
impact their practice in unanticipated

ways. In March, our friends at Civil &
Environmental Consultants presented
a CLE concerning toxic chemicals and
site remediation.

While this section year is coming to
a close, we still have several events
scheduled.  Shortly after Earth Day,
we will present a CLE about the Paris
Climate Agreement, which the Biden
Administration has recently rejoined.
Our speaker for this event is Jennifer
Smokelin, a local attorney who was a
delegate to the Paris Climate Talks in
2015. In June, we will host our annual
meeting which, this year, will consist
of a virtual beer tasting and tour of the
Allegheny City Brewery. Given the
nature of what we do, the brew masters
will discuss the green aspects of their
brewing process, as well as general
information on how they make their
product. During that event, we’ll also
elect our new officers and council
members and present $1,500 scholarships
to two deserving law students.

Our focus hasn’t solely been on
maintaining the informative programming
we do every year. An aspect of our
usual Section activities that everyone
missed was the chance to meet face-
to-face for purely networking purposes,
such as our informal monthly happy
hours. In their place, we turned to
Buzz Worthy Pub Trivia to bring us
together virtually for several Zoom

pub trivia events. These events have
proven very popular and have given
us the chance to build new relationships
despite our distance, and may be
continued even after we are back
together in person. (Additionally,
thanks to event sponsors Rimkus,
First Energy and Planet Depos, these
trivia nights have generated $2,000
for our scholarship fund).

Our next such trivia night is
scheduled for next Thursday, April 29
at 5:30 p.m.; the event is free and open
to all members, so even if you’re not a
Section member, I hope you’ll join us.
More information is available at
ACBA.org/calendar.

Unlike Venice, we never came close
to seeing the bottoms of our three
rivers, but as we slowly get back to
normal, the Environment and Energy
Law Section will continue to provide
members of the ACBA with informative
programming on the latest developments
in laws and regulations affecting the
region and the nation. The members
of our section are not confined to the
oil and gas industry or traditional
environmental work – we also have
attorneys who focus on nuclear energy,
renewables, utilities, green building,
environmental justice issues, and a
range of other topics. We encourage
and welcome anyone with an interest
in these practice areas to attend our
upcoming substantive and networking
events and look forward to the day when
we can see new faces in person. n

Michael Gaetani is a commercial litigation
attorney with Marcus & Shapira LLP,
and has extensive experience with oil &
gas disputes.

Michael Gaetani
Environment and Energy Law

Section Chair

Articles focusing on
Environment and Energy Law

begin on page 8.
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How do I handle a claim or potential claim
against me? Top five things to consider
By Andrew R. Jones

Receiving notice of a professional
liability claim can be shocking, daunting,
and worrisome. Familiarizing yourself
with the process of responding to
claims and potential claims will help
make facing them easier, and reduce
stress, should they ever materialize.
The following is an explanation and
guide for a typical claim process with
simple suggestions to spot and timely
report matters to your insurance carrier.
This will help you to avoid worrying
about lawsuits against you and instead
allow you to focus fully on your
clients. 

1. “Claims-Made Coverage” – What
is that again?

The focus of this guide is “claims
made” policies, as they make up almost
all lawyers’ professional liability policies.
There are other types of policies
called “occurrence policies,” more
typically in the general liability
context – bodily injury and property
damage – but these are rare in the
lawyers’ professional liability world and
they will not be discussed further here. 

Most claims made policies
define claim as “a demand received
for money or services.” The policy

will typically say in the first paragraph
that it provides coverage for a claim
“first made during the policy period”
and, in most instances, “reported
during the policy period.” So, it is the
making and reporting of a “claim”
that generally “triggers” the coverage
available.

Some attorneys do not realize that a
claim therefore does not have to be a
lawsuit. A letter or email from a client
accusing you of making a mistake and
seeking to hold you responsible can be
deemed a claim. Even a verbal
demand can sometimes qualify. 

2. What is a “claim?” What is a
“circumstance that may lead to a
claim?”

Many lawyers have difficulty
identifying if and when they should
give their carrier notice of various
“happenings” in their day-to-day
professional lives. Most know to give
immediate notice of a lawsuit naming
them, but there are less-obvious matters,
such as a client or a Court expressing
“disappointment” and/or demanding
that certain actions be taken. Liability
policies typically require that an
Insured notify its insurance carrier
“immediately” of any “claim,” so it is
important for lawyers to be able to

determine when a “claim” is being
made. 

a. What constitutes a “claim?”
Generally, an insured can turn to

her policy for guidance, since most
claims made policies provide a definition
of a claim. This is usually along the
lines of, “a claim is any demand for
monetary or non-monetary relief.” If
this does not help, or if the policy does
not contain a definition, there are
some guidelines lawyers can use.

Two overlapping criteria that tend
to demonstrate that a claim exists are:
(1) an assertion of legally cognizable
damage; and (2) a demand for
compensation or redress, which does
not necessarily need to be monetary. It
has been held in some Courts that a
“claim” must relate to “an assertion of
a legally cognizable damage and
had to be the type of demand that
could be defended, settled and paid by
the insurer.”1 The threat of future

litigation also typically does not
constitute a claim. Rather, the threat
of litigation is merely notice of a
potential claim.  

Conversely, the law generally does
not require that a formal lawsuit be
filed for a claim to exist2; Courts have
interpreted claims to require more
than a request for an explanation or
criticism without a demand for
compensation, but less than the
institution of a formal lawsuit.3 Thus,
where a letter charged an Insured
with fraudulent misconduct and
breach of lawyers’ duty in connection
with flipping real estate and advised
that a lawsuit would be filed if the
Insured did not comply with a request
to compensate the complaining company
within ten days, a Court held that this
letter did constitute a claim, as it
demanded compensation (and also
because it included a draft copy of a
complaint demanding damages).4

Where clients demand (or Courts
Order) uncompensated work by an
Insured, that too may be a “claim” as
defined, since it has been held that a
“claim” is simply a demand for
something of right, or as due.5

L A W  P R A C T I C E  M A N A G E M E N T

Continued on page 7
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In sum, there is no one-size-fits-all
answer to the question, “What constitutes
a claim or a circumstance?” The Courts
have provided some guidelines for
situations in which the answer to the
question seems uncertain. It is paramount
that lawyers read and understand the
notification provisions of their policies
and appreciate when they should report
certain matters. In the event of any
uncertainty as to whether a particular
matter, happening, development, concern,
should be reported, lawyers would be
well advised to seek guidance.

3. The importance of proper and
timely notice to your insurer

Most lawyers’ professional liability
(LPL) policies require that the Insured
provide the insurer with “immediate”
notice of any Claim and at least
“prompt” notice of potential claims.
See Bellefonte Insurance Company v.
Eli D. Albert, P.C., et al, 99 A.D.2d 947,
472 N.Y.S.2d 635 (1st Dept. 1984).
These requirements are usually
“conditions precedent” to coverage. 

Most LPL policies required that
notice of a Claim or potential Claim be
provided to the insurer “as soon as
practicable.”8 It was well-settled that
“as soon as practicable” generally
equates to the provision of notice
within a reasonable time under all the
facts and circumstances of each case.
See Heydt v. American Home
Assurance, 146 A.D.2d 497, 498, 536
N.Y.S.2d 770, 772 (1st Dept.1989. The
reasoning behind the prompt notifica-
tion requirement is to afford the
insurer the opportunity to protect
itself, i.e., “to protect itself from fraud
by investigating claims soon after the
underlying events; to set reserves; and
to take an active, early role in
settlement discussions.” See Brandon
v. Nationwide Mutual Insurance Co.,

97 N.Y.2d at 496, 743 N.Y.S.2d at 56,
769 N.E.2d 810. 

An Insured lawyers’ delay or failure
to give timely notice might be excusable
where the Insured had a “reasonable”
belief that he or she would not be
liable for the subject Claim. See
Paramount Insurance Co. v. Rosedale
Gardens, Inc., 293 A.D.2d 235, 239,
743 N.Y.S.2d 59, 62 (1st Dept. 2002).
The burden of showing the reasonableness
of the excuse, however, is on the
Insured lawyers. See White v. City of
New York, 81 N.Y.2d 955, 598 N.Y.S.2d
759, 615 N.E.2d 216 (1993). Questions
as to whether a good-faith belief exists
that an injured party will not seek to
hold the Insured liable and whether
the belief is “reasonable” under the
circumstances are questions of fact
reserved for the fact finder. See
Argentina v. Otsego Mutual Fire
Insurance Co., 86 N.Y.2d 748, 750, 631
N.Y.S.2d 125, 126, 655 N.E.2d 166, 167
(1995). Once again, err on the side of
caution and contact your broker or
other insurance professional should
you need guidance.

4. Prior knowledge and coverage
investigations

In view of the above, it is advisable
that immediate notice be provided to
one’s insurer in the event of a Claim or
potential Claim. Doing so will divest
the Insured of his or her notice
responsibility. The insurer will usually
employ its own lawyer – “coverage
counsel” – to handle the Claim and
among other things, investigate
whether the Insured possibly had
undisclosed “prior knowledge” of the
Claim for which the lawyer now seeks
coverage. The insurer or its appointed
representative will likely have a
preliminary conversation with the
insured lawyer reporting the Claim,
ask to review the documents/pleadings
involved in the Claim, and review the
Insured’s policy application to confirm
whether the Claim was previously
disclosed, etc. It is a condition of the
policy to comply with these requests
for information. The process need not
be difficult or arduous and is
described further below.

a. The coverage investigation
The inquiry is generally conducted

by coverage counsel retained by the
insurer. The insurer may assign defense
counsel to the Insured pending the
outcome of the coverage investigation.
If the investigation determines that
the insured lawyer had knowledge
prior to the inception of the policy of
the Claim for which coverage is
sought, the insurer may have viable
coverage defenses. 

There are multiple reasons why an
insured lawyer may not have previously
disclosed his or her prior knowledge
of the Claim at issue in the insurance
application. Some of these reasons
include:

• Fear that the application may be
denied;

• Fear of increased premiums;
• Embarrassment (personal or to

the Firm);
• Personal Opinion (a belief that

the Claim is baseless); or
• State of denial.
Coverage counsel may explore any of

the foregoing possibilities to determine
whether or not the insured lawyer had
prior knowledge of the Claim. The
investigation may include a review of
the insured lawyers’ file, interviews,
and research into the lawyers’ back-
ground and prior insurance policies.

b. The “reasonableness” test
Once the coverage investigation is

complete, the insurer employs a test
for determining whether a policy’s
notice provision has been triggered,
i.e., “whether the circumstances known
to the Insured at that time would have
suggested to a reasonable person the
possibility” that a claim would be
made. See Security Mut. Ins. Co. v.
Acker-Fitzsimmons, Co., 31 N.Y.2d
436, 340 N.Y.S.2d 902 (1972).9 The
Insured bears the burden of proving
the reasonableness of his excuse, which
must be reasonable under all the

circumstances. See Security Mut. at 443;
Sirignano v. Chicago Ins. Co, supra.

c. The outcome
Should the insurer determine that

the Insured lawyer had prior undisclosed
knowledge of the Claim, coverage for
that Claim is typically denied. However,
the policy generally remains in
effect for its term.10 The insurer may
commence a declaratory judgment
action, requesting that the Court
declare that the policy is not triggered
in light of the Insured’s prior
knowledge of the Claim, and on
grounds of misrepresentation. If the
insurer is successful, the Insured
bears uninsured exposure, which,
depending on the nature of the plaintiff’s
damages, could be devastating to the
lawyer. It is therefore extremely
important that the lawyers seeking
LPL coverage disclose any prior
knowledge of claims or potential
claims on the insurance application to
avoid the potential loss of coverage.

Top 5 takeaways
Receiving a Claim or a complaint is

stressful and can create feelings of fear,
anger, resentment, wishing for retribution,
confusion, alarm, uncertainty – or all
of the above. Those are neither pleasant
nor productive circumstances for
making smart decisions. You want to
proceed in a way that is smart,
considered, and best protects you –
and your client. There are a few
“bright line” rules that will lead you to
calmer waters upon which to make the
right moves: 

a. Don’t panic. You will get through
this!

b. Timely report the claim or
potential claim to your insurance
carrier and, if applicable, your attorney.
Call and ask your carrier if you have
any questions or doubts about
whether you need to give notice.

c. Be responsive and a good
communicator with your carrier
during the coverage investigation.
Again, ask questions and seek guidance
or advice if needed.

d. It is possible that you and your
carrier may decide to appoint defense
counsel – a local attorney who is
qualified to defend the allegations
made against you. Your policy may
give you the opportunity for input into
the selection of defense counsel. Be
responsive and a good communicator
with whoever is appointed as defense
counsel.

e. View your insurance carrier as
your business partner (they are
effectively that) and work with them
to try to resolve any disagreements
that may arise.

Conclusion
Allegations of negligence or wrong-

doing can be asserted at any time,
even – and often – without grounds.
While this is alarming, you should be
focused on doing your work, not
worrying about getting sued. The
above explanation hopefully will help
you confidently take the next steps if a
claim or potential claim is made or
asserted against you. It provides
advice on how to spot and timely
report matters to your insurance
carrier and gain clarification in
situations of uncertainty. These
strategies will become second nature,
and part of your routine practice, by
employing them over time. You can
then focus on your work and your
clients, safe in the knowledge that
you are protected should a claim or
potential claim arise. n

This article was prepared by Andrew R.
Jones, Esq., Partner in the New York
City-based law firm Furman Kornfeld &
Brennan LLP. Andrew’s practice focuses
on professional liability and insurance
coverage, including the direct defense of
lawyers and other professionals, and
advising insurers regarding professional
liability (“errors and omissions”) insurance
policies. We trust that the above article was
useful and thought-provoking; however,
please note that it is intended as a

b. What constitutes a “circumstance?”
Lawyers should also be familiar with

another important term: “circumstance”
(or potential claim). Most claims
made policies will require lawyers to
provide notice of “potential claims” or
“circumstances that may lead to a
claim” and will typically make providing
such notice a condition precedent to
receiving coverage. “Circumstances”
can be more difficult to discern than
“claims.” The standards for reporting
circumstances vary among policies
and predicting potential future activity
can be infuriating.

Courts have utilized varying
“objective-subjective approaches” to
determining whether lawyers have
provided appropriate notice of potential
claims. Courts typically seek to
understand what a reasonable
Insured would have foreseen in like
circumstances given the Insured’s
knowledge at the time.6 Whether
someone in the same position as the
Insured would reasonably have
believed that the circumstance would
not amount to a “Claim” and therefore
did not need to be reported is typically
a fact-sensitive inquiry.7 Lawyers
should attempt to avoid such factual
inquiries considering the potential
adverse consequences associated with
a finding of ‘late notice’ or ‘prior
knowledge’ (the latter being the failure
to provide adequate notice of a
circumstance in a policy application).
The consequences can range from
having to provide further explanation,
to potentially the complete denial of
coverage. Avoiding factual disputes
can be done: (1) by erring on the side
of caution; and (2) seeking assistance
whenever an Insured is uncertain.

LAW PRACTICE MANAGEMENT 
continued from page 6

Continued on page 12
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Water law update: New considerations when constructing in Pa.

By Lisa M. Bruderly

State and/or federal water law
permitting can pose significant obstacles
for projects impacting waterbodies.
The following new and proposed
regulatory changes are expected to
significantly affect project design and
construction in Pennsylvania:  

1. Waters of the United States
(WOTUS) – The definition of WOTUS
identifies which waters are federally-
regulated under the Clean Water Act
(CWA), and, therefore, determines
when federal permitting (e.g., Section
404 dredge/fill permit, NPDES permit)
is required for projects that involve
the discharge of pollutants to a
waterbody. The current definition of
WOTUS, promulgated in 2020 under
the Trump administration, was criticized
by environmental groups because it
more narrowly regulates waters (i.e.,
requires less federal permitting) than
the WOTUS definition promulgated
under the Obama administration. 

2. President Biden does not support
the current WOTUS definition. He has
already asked the U.S. Army Corps of
Engineers (the Corps) and the EPA to
consider revising or rescinding the
current definition. He has also asked
courts to stay judicial challenges to
the current WOTUS definition while
his administration reconsiders the
issue. The Biden administration is
expected to propose its own definition
of WOTUS, which will undoubtedly be
more expansive and require more
projects to obtain and comply with
federal permitting. 

3. Nationwide Permits (NWPs) –
Projects that dredge or fill WOTUS
require permitting under Section 404
of the CWA. In Pennsylvania, qualifying
projects may be eligible for one of two
types of general permits (i.e. NWPs or
the Pennsylvania State Programmatic
General Permit (PASPGP), in lieu of
the more costly and complicated
process of obtaining an individual
Section 404 permit. 

In January, the Corps and EPA
revised and reissued 12 existing
NWPs and created four new NWPs; all
of which were effective on March 15,
2021. The revised NWPs largely relate
to energy industry activities, including
the revision of NWP12 relating to oil
and natural gas pipeline activities.
Pennsylvania subsequently finalized
new/revised regional conditions to the
NWPs. Many of the regional conditions
apply to all NWPs (i.e., regional general
conditions), however other regional
conditions apply to a specific NWP or
Corps District. When planning a project,
it is crucial to identify and comply
with regional general conditions, as
well as conditions applicable to the
specific NWP and/or Corps District to
avoid project revisions and/or the
need for an individual permit. 

In addition, projects relying on a
NWP based on its prior criteria should
evaluate whether the proposed project
is still eligible for coverage, either
through grandfathering of the prior
NWP or coverage under the
revised/new NWP. In some instances,
a project may no longer be eligible for

a NWP, and the project may need to be
redesigned or permitted under the
individual permitting process. This is
especially true if the prospective
permittee does not have a written
verification letter or the permitted
activity was not commenced or under
contract to commence by March 14, 2021. 

4. Chapter 105 – On December 5,
2020, PADEP proposed its first
substantive revisions to its stream
and wetland regulations (i.e., 25 Pa.
Code Chapter 105) since 1991. Chapter
105 regulates obstructions and
encroachments of waters of the
Commonwealth, similar to the Corps’

Section 404 permitting program under
the CWA. 

Approximately 20 definitions
would be added or amended by the
proposed rulemaking. Many of the
proposed amendments would codify
existing application requirements.
However, other amendments introduce
new or expanded requirements, which
will likely introduce new hurdles for
applicants. Many of these revisions
relate to performing an alternatives
analysis to demonstrate that the
project’s impacts to regulated waters
have been minimized or avoided. For
example, the alternatives analysis

must consider “reasonably foreseeable
future development” within the
watershed. The proposed revisions
would also provide specificity regarding
the application requirements for
cumulative impact analyses, and
water dependency and stormwater
management demonstrations. In
addition, applicants would be
required to develop a compensatory
mitigation plan for unavoidable
impacts to ensure “no net loss” of
wetland resources. If finalized as
proposed, the rulemaking will likely
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Farming the sun – Utility-scale solar farm development
By Alexander McElroy

Due to rich natural resource
deposits, our region is an integral part
of the United States energy industry.
But what about the future? The future
is expected to bring a larger reliance
on renewable energy sources, including
utility-scale solar farms. But what is a
utility-scale solar farm? And what do
you do if your client is approached by
a solar energy company? Utility-scale
solar farm development is quite
different than the coal, oil or natural
gas production that individuals, and
legal professionals, in the region have
become familiar with. This article
provides a brief overview of utility-
scale solar farms, and the option and
lease agreements that solar developers
require from landowners to develop
utility-scale solar farms on their land. 

A utility-scale project refers to a
project that is intended to deliver
electricity to a wholesale power grid.
Electricity production on such projects
ranges from 10 MW to 200 MW, or
more. {1 unit of electricity equals 1 kw
hour, 1 Megawatt (MW) is 1000 kw
hours, thus, for example, a 1 MW solar
plant can produce up to 1000 kw per
hour.} A general rule of thumb for
utility-scale solar projects is that five
acres can produce 1 MW of electricity,
although that number can vary
between three and ten acres based on
location. Thus, using that rule of
thumb, a 50 MW project would
require 250 acres of land. A potential
developer will often start off with an
initial site visit to determine the
suitability of the land for a solar
project. If the land is suitable, then

the developer may offer the landowner
money to enter into a Solar Option to
Lease Agreement (SOLA), which
gives the developer the option to enter
into a Solar Lease Agreement with the
landowner at a later time. The SOLA
is a relatively inexpensive way for a
developer to secure land before
committing to the development of a
utility-scale solar farm.  

SOLA’s typically have a multi-year
term, and may include multiple
extension periods. They can also
include a prohibition on transfers or
encumbrances, whereby the optionor
agrees not to undertake any actions
that would adversely affect title to the
premises. A SOLA should include a
solar lease as an exhibit that the
parties expect to sign if the option is
executed. However, some developers
will sell the option to another developer
who requires different terms and
conditions. The lease payment terms

should be set under the SOLA, but the
SOLA should also allow for the terms
and conditions to be amended upon
agreement of the parties executing
the lease. Once a developer decides
to exercise the option, then the
parties can negotiate and sign the
solar lease.  

Solar leases are long term leases,
and often provide for a fixed yearly
payment per acre to the landowner,
but they may include a royalty payment
instead. The initial term of a solar
lease is often between 20 to 30 years.
The lease may include an additional
10 to 15-year renewal period, giving
the solar lease a potential term of 45
years, or more. Many solar leases
provide for a fixed yearly payment
per acre that is not tied to the amount
of electricity produced because solar
production is predictable and consistent
over time. Solar leases that have a
fixed yearly payment per acre should
provide for an annual increase of
between 1.5 percent to 2.5 percent to
account for inflation. Alternatively, a
solar lease may contain a royalty
provision instead of a fixed yearly
payment. Royalties tend to start
around 3 percent of “gross revenues,”
and the sale of electricity may not be
the only way that a developer earns
revenue for a utility-scale solar farm.
For that reason “gross revenues” as
defined in the lease may include the
sale of renewable energy credits,
settlement or judgment amounts in
take or pay contracts, proceeds from
lump sum payments arising from
purchase or other contracts, and
payments made by an insurer in lieu
of revenues received.  

Solar arrays use up every inch of
land where power is being generated,
and leases will identify the leased
premises as being either occupied, or
unoccupied. Unoccupied premises are
the premises that are not being used
for solar power generation, and
occupied premises are those that are.
The landowner can usually use
unoccupied premises for any purposes
that do not interfere with solar power
generation. As for the occupied
premises, a landowner will not be
permitted to use that land since it will
be covered by solar arrays.  

The above is just a brief overview
of SOLA’s and solar leases, and there
are online resources and CLE courses
that can provide a more in-depth
review. Although our region will
continue to be a hub for coal, oil, and
gas production for many years, utility-
scale solar developments are on the
rise, and will likely become a much
more common sight in this region by
the end of the decade. n

Alexander T. McElroy is a Partner at
Lenington, Gratton, & Associates LLP
and his practice includes energy law,
real estate law and business law. You can
reach him at alexanderm@lga-law.com.

Alexander McElroy
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Pa. Supreme Court grants allocatur in cases with wide reaching implications
for administrative law and municipal oil and gas permitting

By Brendan Lucas

In a surprising move earlier this
year, the Pennsylvania Supreme Court
granted allocatur in a pair of appeals
from two related Commonwealth
Court decisions, both of which
involved challenges to municipal
approvals for oil and gas facilities.
The Court’s ultimate decision in these
cases could have significant implications
for both the oil and gas industry
specifically, and administrative legal
practice more generally.  

In the companion Protect PT cases,
a local environmental group (Protect
PT) challenged the Penn Township
Zoning Hearing Board’s (Board) decisions
granting special exception approval to
Olympus Energy LLC (Olympus) for
the construction of two separate
natural gas well pads. {The citations
for the Commonwealth Court decisions
are: Protect PT v. Penn Twp. Zoning
Hearing Bd., 238 A.3d 530, 2020 Pa.
Commw. Unpub. LEXIS 336 (Pa.
Cmwlth. 2020); Protect PT v. Penn
Twp. Zoning Hearing Bd., 238 A.3d
530, 2020 Pa. Commw. Unpub. LEXIS
337 (Pa. Cmwlth. 2020). The appeals
pending before the Pennsylvania
Supreme Court are docketed at 2 WAP
2021 and 3 WAP 2021.} In both cases,
the trial court and the Commonwealth
Court upheld the Board’s decisions
approving the special exception
applications, finding that the Board
correctly determined that: (1) Olympus
had, through expert testimony,
demonstrated that construction of the
well pads complied with the objective

criteria contained in the zoning
ordinance; and (2) Protect PT failed
to meet its burden to show that “the
said use would create a high probability
that an adverse, abnormal or
detrimental effect will occur to public
health.”  

Importantly, during the Board’s
hearings on the matter, Protect PT
presented testimony from several
experts in support of its opposition to
the applications. One such expert was
Dr. Walter Tsou, an M.D, who has a
bachelor’s degree in chemistry and a
master’s degree in public health. Of
relevance here, Dr. Tsou testified that
“the cumulative effect of the increasing
number of well pads is only going to
compound the health impact from
each of the well pads” and that
adverse public health effects are more
likely to occur in areas where there

are a higher density of natural gas
wells. Also relevant here, while Olympus’
experts testified as to the effects of oil
and gas operations on air pollution
more generally, Dr. Tsou presented
specific evidence regarding the potential
negative public health impacts of air
emissions from the well pads actually
at issue in the applications. 

Nevertheless, the Board concluded
that “[Olympus] has produced evidence
to show that its operation, subject to
certain conditions, will satisfy the
requirements of [the Zoning Ordinance]
and Article I, Section 27 of the
Pennsylvania Constitution,” and that
Protect PT “failed to establish
sufficient, credible evidence that if
[Olympus] has been found to have met
the Ordinance requirements and the
application is granted, with conditions,
that the said use would create a high
probability that an adverse, abnormal
or detrimental effect will occur to
public health, safety and welfare.”  

On appeal to Commonwealth Court,
Protect PT argued that the Board had
capriciously disregarded the expert
evidence it had presented in opposition
to the applications. However, the
Commonwealth Court held that,
pursuant to longstanding precedent,
it could not “revisit the [Board’s]
determinations as to credibility and
evidentiary weight on appeal” and
that “[the Board] is free to reject even
uncontradicted testimony it finds
lacking in credibility, including testimony
offered by an expert witness.”
Accordingly, the Commonwealth
Court affirmed the trial court’s orders

affirming the Board’s decisions. That
notwithstanding, in a concurring
opinion, Judge Patricia McCullough
expressed her concern “that judicial
review in matters such as the one
presently before the court has been
severely reduced to a point where this
court functions merely to ascertain
whether a zoning hearing board found
the objector’s evidence credible.”

Protect PT filed a petition for
allowance of appeal with the Penn-
sylvania Supreme Court, which granted
the petition, limited to the two following
issues:

(1) Whether the Commonwealth
Court’s opinion conflicts with the
[Pennsylvania Supreme] Court’s
previous application of the capricious
disregard of evidence standard… 

(2) Whether the Commonwealth
Court’s failure to meaningfully evaluate
the cumulative impacts of developing
multiple unconventional natural gas
wells in close proximity to residential
neighborhoods creating high probability
of adverse, abnormal or detrimental
effects on public health, safety and
welfare and significantly altering the
character of the community was an
abuse of discretion which creates a
question of first impression of such
public importance which requires this
Honorable Court’s prompt and
definitive resolution?

Ultimately, the Court’s resolution of
these two issues could have significant
impacts on administrative legal practice
generally, and more specifically with

Brendan Lucas

Continued on page 12
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Legal structures around water recycling and its importance
to sustainable natural gas operations in Pennsylvania
By Erin W. McDowell and
Jane Borthwick Story

In addition to governing treatment,
storage, and disposal of waste,
Pennsylvania’s Solid Waste Management
Act (SWMA) importantly encourages
beneficial reuse in appropriate
circumstances. Specifically, the SWMA
states that the Pennsylvania Department
of Environmental Protection (DEP)
“shall establish waste regulations to
effectuate the beneficial use of
municipal and residual waste, including
regulations for the issuance of general
permits for any category of beneficial
use or processing of municipal waste
or residual waste on a regional or
Statewide basis....” 35 P.S. §
6018.104(18). Once DEP issues a
general permit for a category of
waste, facilities may apply and be
authorized to operate under the terms
of the general permit without the need
for an individual permit. See 25 Pa.
Code § 287.601. In that regard, the
SWMA and related general permits
play a key role in supporting beneficial
use projects in Pennsylvania and making
it a leader in supporting sustainable
practices across numerous industries.  

For natural gas operations, the DEP,
pursuant to the SWMA, approved the
beneficial reuse of production and
flowback water under a general permit
known as WMGR123, which originally was
issued in 2010. DEP has subsequently
reissued revised versions of WMGR123
in 2012 and 2021. “This general permit
authorizes the processing, transfer

and beneficial use of oil and gas liquid
waste to develop or hydraulically
fracture an oil or gas well.”
WMGR123 A.1. DEP has lauded such
beneficial use by natural gas operators,
stating that “recycling wastewater is
one of the solutions to disposal issues
and recycling minimizes freshwater
withdrawals thereby protecting surface
water and groundwater sources.” See
Testimony of the Pennsylvania Department
of Environmental Protection Before
the House Democratic Policy Committee
at p. 5 (Oct. 14, 2020), available at
www.pahouse.com/files/Documents/T
e s t i m o n y / 2 0 2 0 - 1 0 -
16_110553__hdpc101420.pdf.

Beneficial reuse of water produced
and then reused in natural gas
operations has allowed Pennsylvania
to become a worldwide leader in
sustainable natural gas operations.
This type of water recycling, authorized
under WMGR123, fundamentally

supports a closed-loop process, whereby
produced water can be continually
recycled. The WMGR123 general
permit, among other activities, allows
the temporary aggregation of water
needed to conduct future hydraulic
fracturing operations. This temporary
storage allows a natural gas operator
to collect water produced from existing
natural gas wells and reuse it in the
development of new wells.  

These innovative recycling efforts
have led to significant environmental
benefits. In addition to reducing
reliance on freshwater resources,
attendant environmental and safety
benefits include reducing the number
of water trucks needed to transport
water – because water can be stored
and directly pumped to well sites from
temporary water-transfer locations –
thereby reducing associated truck
emissions, road usage, and noise.
Additionally, with a robust recycling

program in place, disposal in Penn-
sylvania has been materially reduced,
as operators are able to reuse their
own water or enter into arrangements
to mutually share and recycle water
among localized operators in the
Appalachian Basin.  

There is no doubt that these
innovative water-recycling practices,
underpinned by the WMGR123 general
permit, have allowed natural gas
companies to operate in an efficient
and environmentally sustainable manner.
For example, Range Resources –
Appalachia, LLC (Range), an independent
natural gas operator with nearly 30
years of experience operating in
Pennsylvania, developed an industry-
leading water recycling program
resulting in the company achieving a
reuse water recycling ratio of nearly
150% by reusing its own water and
developing a water sharing program
with other operators in the Basin.
Range’s recycling efforts have resulted
in the reuse of more than 600 million
gallons of reuse water each year from
2018 to 2020, and Range has already
recycled nearly 120 million gallons of
reuse water in 2021. The implementation
of water recycling and sharing programs
reflect a commitment by the producers
to operate in a safe, environmentally
conscious manner in the Common-
wealth, and the legal structures
underpinning these programs allow
for widespread adoption of sustainable
practices. n

At Porter Wright, we’re driven to create client-focused 
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ensure optimal business outcomes.
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general guide and opinion only, not a
complete analysis of the issues addressed,
and readers should always seek specific
legal guidance on particular matters.

1 See Evanston Insurance Company v.
GAB Business Services, Inc., 132 A.D.2d
180, 521 N.Y.S.2d 692 (1987).

2 See Strauss v. Sheffield Insurance
Corp., 2006 WL 6158771 (S.D. Cal).

3 See Charles Dunn Company, Inc. v. Tudor
Insurance Company, 308 Fed. Appx. 149 (2008).

4 See id.
5 See id.
6 See Chicago Insurance Company v.

Lappin, 58 Mass. App.Ct. 769, 792 N.E.2d.
1018 (2003).

7 See James F. O’Connell & Associates v.
Transamerica Indem. Co., 61 Wash. App. 103.

8 Various terms are utilized by insurers,
including “prompt notice,” “soon,” “as
soon as practicable.”

9 As set forth above, the Courts now
appear to be adopting a mixed “subjective/
objective” standard.

10 This outcome may be contrasted with
a scenario in which the insurer determines
that the insured lawyer affirmatively
misrepresented certain facts on the insurance
application. In that scenario, the insurer
may rescind (cancel) the insurance policy
that was issued in reliance upon material
representations. See Chicago Insurance
Co. v. Kreitzer & Vogelman, No. 97 Civ.
8619 (RWS), 2000 WL 16949, at *15
(S.D.N.Y. Jan. 5, 2000).

LAW PRACTICE MANAGEMENT 
continued from page 7

increase cost and effort required to
obtain a Chapter 105 permit.

5. PASPGP-6 – PASPGP-5 expires
on June 30, 2021. The Corps proposed
PASPGP-6 in September 2020. If
issued, as proposed, key threshold
criteria will be revised, affecting

WATER LAW UPDATE
continued from page 8

whether a proposed project is eligible
for permit coverage or whether Corps
review is required. For example,
PASPGP-6 would reduce the eligibility
threshold from one acre of temporary
and/or permanent impact to 0.5 acre
of permanent impact and unlimited
temporary impact. The reporting
threshold, triggering Corps review,
would be based on impacts from the
overall project, rather than from each
crossing of a single water. 

Previously, use of many NWPs,
including NWP12, was suspended in
Pennsylvania, and the PASPGP was
the only general permit available for
certain activities. However, the NWP
final regional conditions allow use of
nine of the new/reissued NWPs in
“areas within Pittsburgh District’s area
of responsibility in the Commonwealth
of Pennsylvania.” This exception to
the NWP suspensions offers increased
flexibility to use NWPs, rather than
PASPGP-5, in the western part of
Pennsylvania. However, reliance on
the NWPs is not guaranteed because the
Pittsburgh District still has discretion
to select the permitting mechanism it
considers to be the most effective
when evaluating a specific action.  

As discussed above, 2021 already has,
and will continue to, present challenges
regarding the permitting of projects
that disturb regulated waters, including
wetlands, in Pennsylvania. Project
planners and developers should stay
abreast of these regulatory changes to
anticipate and prepare for new
requirements and avoid unnecessary
delays. n

Lisa M. Bruderly is Chair of Babst
Calland’s Environmental Group and
primarily focuses her practice on water
law issues. She can be reached at
lbruderly@babstcalland.com.

respect to municipal proceedings
related to oil and gas operations.  

One such consequence is that, if the
Court finds in favor of Protect PT on
the first issue, it could have the effect
of bolstering the “capricious disregard”
of evidence standard for administrative
tribunals, which generally provides
that an administrative body cannot
“willfully or deliberately ignore
evidence that any reasonable person
would have considered to be important.”
Henderson v. Unemployment Comp.
Bd. of Review, 77 A.3d 699, 710 n. 5
(Pa. Cmwlth. 2013). This could mean
that administrative boards will need
to take greater care to include
meaningful analysis when disregarding
evidence, rather than simply reciting
that a party “failed to establish
sufficient, credible evidence,” as the
Board did in this case. As a corollary
effect, appellate courts reviewing
administrative decisions might have
more discretion to scrutinize an
administrative board’s credibility
determinations. 

With respect to municipal
approvals for oil and gas operations
more specifically, if the Court finds in
Protect PT’s favor on the second
issue, an additional burden might be
placed on oil and gas operators, if
challenged, to show that the cumulative
effect of all operations in the area will
not have an adverse public health
impact upon the community. That
would be a particularly difficult task,
given that other nearby sites are often
owned by other operators, and an
applicant is not usually privy to such
operators’ drilling plans. Furthermore,
the retention of even more experts
would likely become necessary to

SUPREME COURT GRANTS ALLOCATUR
continued from page 10

prove an applicant’s case. Therefore,
depending on the outcome, the Court’s
decision in Protect PT could result in
a more difficult and costly municipal
approval process for oil and gas
facilities. n

Brendan Lucas is an associate at
Buchanan Ingersoll & Rooney. He focuses
his practice on energy and natural
resources law with an emphasis on
commercial real estate transactions,
zoning and land development. Brendan
also serves as the solicitor for several
municipalities in Western Pennsylvania.

The views and opinions set forth herein
are the personal views or opinions of the
authors; they do not necessarily reflect
views or opinions of the law firm with
which these attorneys are associated
Jane Borthwick Story is a Partner at
Jones Day. She has counseled clients for
more than a decade in state and federal
environmental health and safety issues
in the context of litigation, compliance
counseling, and business transactions.
Erin W. McDowell is Vice President and
Deputy General Counsel at Range
Resources – Appalachia, LLC. Erin is based
in Range’s Canonsburg, Pennsylvania
office which is located in the core of its
Marcellus Shale acreage and natural
gas development activities. Prior to joining
Range, Erin worked at the law firm
Eckert Seamans Cherin & Mellott for ten
years representing clients in commercial
and environmental matters. She attended
Bucknell University and graduated with
degrees in Economics and Environmental
Studies, and earned her J.D. from the
University of Pittsburgh.
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Driller bankruptcy could raise environmental
concerns for landowners
By Robert J. Burnett and
Brendan A. O’Donnell

In mid-2019, Fram Operating, LLC
and its parent, Fram Americas, LLC
filed for Chapter 7 bankruptcy
protection in Colorado. Fram was an
oil and gas producer with wells in the
prairies north of Minot, North Dakota
and on the Western Slope of the Rocky
Mountains in Colorado. So, how does
this bankruptcy impact or affect
landowners here in Pennsylvania?
More than you may think.

In each of the In re Fram Americas,
LLC and the In re Fram Operating,
LLC bankruptcy proceedings, the
Trustee of the bankruptcy estate filed
a motion to “abandon any interest the
Bankruptcy Estate may have in the
machinery, fixtures, equipment, leases,
oil, and oil barrels in Delta and Mesa
Counties in Colorado and Renville
County, North Dakota.” In support of
the motions, the bankruptcy trustee
asserted that “the machinery, fixtures,
equipment, leases, oil, and oil barrels
... are burdensome to the Estate and
are of inconsequential value and
benefit to the estate and it would
therefore be in the best interest of the
Estate to abandon said burdensome
property, pursuant to 11 USC
§554(a).” In other words, the Trustee
was asking the Bankruptcy Court to
exclude the underlying oil and gas
wells and related infrastructure from
the debtor’s estate. This could be an
alarming trend for landowners.

Section 554 of the Bankruptcy Code
is entitled “Abandonment of Property
of the Estate”. Section 554(a) states
that “[a]fter notice and a hearing, the
trustee may abandon any property of
the estate that is burdensome to the
estate or that is of inconsequential
value and benefit to the estate.” All of
a debtor’s interests in property form
the bankruptcy estate when the bank-
ruptcy is commenced. See, 11 USC
541(a). So, through these abandonment
motions in the Fram cases, the
bankruptcy Trustee was attempting to
jettison “burdensome” oil and gas
wells from the bankruptcy estate.
Many courts have determined that,
when property is abandoned by the
bankruptcy estate, it reverts to the
debtor outside of the bankruptcy
context. So, with respect to abandoned
property under §554 (i.e. the oil/gas
wells), it is like no bankruptcy petition
was ever filed. See, In re Dewsnup,
908 F.2d 588, 590 (10th Cir. 1990) aff ’d
502 U.S. 410 (1992).

The Colorado Oil and Gas Conser-
vation Commission (the “COGCC”)
opposed efforts by the bankruptcy
trustee to abandon the Fram wells in
Colorado. The COGCC is the agency
charged with regulating oil and gas in
Colorado. The COGCC noted that while
there were plugging and reclamation
bonds in place, it believed that “the
bonds cover less than half of the actual
plugging and reclamation costs
associated with the well sites in
question.” The COGCC argued that
there were questions about whether
the wells were really of inconsequential
value and that the bankruptcy schedules
suggested that there were assets that
could be liquidated to pay plugging
and reclamation costs. The COGCC
also suggested that wells could be sold
in the bankruptcy proceeding and that
the buyers would take responsibility
for operating and possibly plugging
the wells.

A short time after the COGCC
lodged its objection to the proposed
abandonment, the bankruptcy Trustee
in both of the Fram cases filed a “No
Asset Report” which averred that the
Trustee determined that there was no
property available for distribution

from either bankruptcy estate. Based
on that filing, the COGCC withdrew its
objection to the proposed abandonment,
based on its view that under a 1985
bankruptcy decision from Wyoming,
In re A&T Trailer Park, Inc., 53 B.R.
144 (Bankr. D. Wy. 1985), a bankruptcy
trustee would not be required to spend
its personal resources on the bankruptcy
estate, including compliance with
environmental laws. The court then
entered orders in both Fram cases
that authorized abandonment of the
wells under 11 USC §554(a).

Before the Fram entities filed for
bankruptcy protection, they did not
have money to satisfy their obligations
to plug and decommission the wells.
The COGCC appeared to recognize that
whether the wells were “abandoned”
from the bankruptcy estate or not,
there simply was no money to plug
these wells. Essentially, the COGCC
saw the proverbial “writing on the wall”
that plugging and reclaiming these
wells would become its responsibility.

Federal law requires a bankruptcy
debtor to comply with state and federal
laws in the conduct of its business.
Norris Square Civic Association v. St.
Mary Hospital, 86 B.R. 393, 398
(Bankr. E.D. Pa. 1988). But, as
demonstrated in the Fram Americas,
LLC and Fram Operating, LLC
bankruptcies, the court approved the
bankruptcy trustee’s request to
abandon wells carrying environmental
plugging and reclamation obligations
and liabilities. The reason for this
appears to be the fact that while wells
may carry plugging and reclamation
obligations under state regulations,
there was not a demonstrated risk of
harm from the wells to prevent
statutory abandonment under §554.

In Midlantic Nat’l Bank v. NJDEP,
474 U.S. 494 (1986), the United States
Supreme Court confronted the question
about whether a bankruptcy trustee
could abandon contaminated property
under §554. The Supreme Court
reasoned that “a trustee may not
abandon property in contravention of
a state statute or regulation that is
reasonably designed to protect the
public health or safety from identified
hazards.” But, courts have read this
restriction very narrowly to situations
where there is imminent danger to the
public; speculation that danger may
arise in the future has been seen as
insufficient to avoid abandonment.
See, In re Smith-Douglass, Inc., 856
F.2d 12 (4th Cir. 1988); see also In re
MCI, Inc., 151 B.R. 103, 108
(E.D.Mich.1992); State of N.J. Dept. of
Environmental Protection v. North
American Products Acquisition Corp.,
137 B.R. 8 (D. NJ 1992).

When gas companies receive a
permit to drill wells in Pennsylvania,
they become obliged to plug the well
when the well itself eventually reaches
the end of its useful life. “Upon
abandoning a well, the owner or
operator shall plug it in the manner
prescribed by regulation of the
[Department of Environmental
Protection].” See, 58 P.S. § 3220(a).
Drillers must post a bond with the

DEP that is designed to assure that
wells are drilled, operated and
plugged according to Pennsylvania
law. But the problem is that the bond
is likely woefully deficient. Under 58
P.S. § 3225, there are tiered bonding
requirements for drillers who have
wells with a bore length in excess of
6,000 feet:

(ii) For wells with a total well bore
length of at least 6,000 feet:

(A) For operating up to 25 wells,
$10,000 per well, but no bond may be
required under this clause in excess
of $140,000.

(B) For operating 26 to 50 wells,
$140,000 plus $10,000 per well for
each well in excess of 25 wells, but no
bond may be required under this
clause in excess of $290,000.

(C) For operating 51 to 150 wells,
$290,000 plus $10,000 per well for
each well in excess of 50 wells, but no
bond may be required under this
clause in excess of $430,000.

(D) For operating more than 150
wells, $430,000 plus $10,000 per well
for each well in excess of 150 wells,
but no bond may be required under
this clause in excess of $600,000.

58 P.S. 3225(a)(1)(ii). We believe these
bonding requirements are inadequate.
While there is not much public infor-
mation associated with the costs to
plug unconventional Marcellus wells,
it has been reported that in 2010,
Cabot Oil & Gas spent approximately
$700,000 per well to plug three vertical
Marcellus wells in Susquehanna
County. If this is accurate, then it is
clear that the bonds required by
§3225(a) may not cover the cost to
plug a single horizontal well.

In a world where drillers face
historically low oil and gas prices
along with significant debt obligations,
there is a strong likelihood that some
drillers will seek bankruptcy protection.
One could imagine that, in an effort to
shed liabilities, drillers (or the
trustees of their bankruptcy estates)
could invoke §554 to shed the plugging
and reclamation liabilities associated
with old, underperforming or played-
out wells. So, if wells are worthless,
carry liability and costs and a driller
wants to move on without them (or is
liquidating), what could happen?

In a best-case scenario, if wells do
not pose an imminent harm and could
be abandoned through a bankruptcy,
the plugging responsibility for those
wells would fall to the Commonwealth.
But, there are at least 200,000 wells in
Pennsylvania that the state is already
responsible for plugging. Therefore, there
is little guarantee that a horizontal
well abandoned by a bankrupt driller
would be quickly plugged to ensure no
environmental issues arise. A property
owner would have to live with the
issue until the DEP could address the
plugging. Not only could this situation
pose a risk for the property, it could
cause issues with insurance and
selling or marketing the property.
But, a more alarming situation is the
prospect that landowners may be
saddled with the legacy environmental
liability.

In Sgro v. Getty Petroleum Corp.,
854 F.Supp. 1164, 1181 (D. N.J.
1994) aff ’d 96 F.3d 1434 the district
court held that underground storage
tanks that were not removed from a
leased service station became part of
the real estate, whether by abandonment
by the owner of the storage tanks or
conversion by the landowner. Likewise,
in In re Sheffield Oil Co., Inc., 162
B.R. 339, 342 (Bankr. M.D. Ala. 1993)
a Chapter 7 bankruptcy trustee was
permitted to abandon 110 underground
petroleum storage tanks in Alabama
over the objections of the owners of
property where those storage tanks
were located – and without undertaking
a review to determine if there were
any environmental issues.

Closer to home, in In re Purco, 76
B.R. 523, 531-32 (Bankr. W.D.Pa.
1987), the bankruptcy court for the
Western District of Pennsylvania wrestled
with the request of a bankruptcy
trustee to abandon alleged hazardous
waste in Erie County, consisting of as
many as 200 drums of fluids, some of
which may have been leaking. The
bankruptcy court opined that “[i]f the
inventory is abandoned by the trustee,
then the problem of its disposal will be
that of (1) the empty corporate shell of
Purco, Inc., and (2) the owner of the
real estate, i.e., Coon Refrigeration.
Defendants Coon and Coon Refrigeration
therefore oppose such abandonment.”
In re Purco, 76 B.R. 523, 525 (Bankr.
W.D. Pa. 1987).

The In re Purco court allowed
abandonment reasoning that “the
court infers from the [Department of
Environmental Resources] lack of
interest in this proceeding that there
is no threat to the public health or safety
which warrants DER’s participation.
Also, there is no showing that the land-
lord/landowner (Coon Refrigeration),
which will be in possession of such
inventory upon abandonment, is not
capable of any remedy which may be
necessary to adequately protect the
public.” In re Purco at 533 (emphasis
added). The rationale of the In re
Purco court should concern all
landowners.

If you have wells on or under your
property (regardless of whether they
are conventional or unconventional wells)
and the driller files for bankruptcy, it
is important that you take notice of the
proceeding and seek legal counsel to
explore and protect your rights. The
fact that Pennsylvania law requires
wells to be plugged and abandoned –
and that there are bonds in place – is
not a substitute for landowner diligence.
We are in unchartered waters and we
urge all landowners to be mindful of
this potential liability. n

An attorney in Houston Harbaugh’s Oil
and Gas Law practice, Brendan represents
landowners and royalty owners in a
wide variety of matters, including the
preparation and negotiation of leases;
pipeline right of way agreements; surface
use agreements; and oil, gas and mineral
conveyances. He also has experience
with the evaluation of deeds for oil and
gas ownership, analyzing royalty payments
and preparing documents to cure title
deficiencies. Robert’s practice is exclusively
devoted to the representation of
landowners and royalty owners in oil
and gas matters. Robert is the Chair of
the Houston Harbaugh’s Oil and Gas
Practice Group and represents landowners
and royalty owners in a wide array of oil
and gas matters throughout the
Commonwealth of Pennsylvania. 
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Recent federal and Pennsylvania climate change initiatives foreshadow
ongoing increased executive branch activity on this issue

By Jane Borthwick Story
and Nicholas M. Faas

Immediately after taking office,
President Biden took steps to meet his
ambitious goals to address climate
change through the implementation of
executive actions. Meanwhile, in
Pennsylvania, Governor Wolf furthered
his climate change initiative by
signing an executive order in June
2020, directing the Pennsylvania
Department of Environmental
Protection (DEP) to begin a rule-
making process that will allow
Pennsylvania to participate in the
Regional Greenhouse Gas Initiative
(RGGI), with the goal of reducing carbon
emissions from the electricity sector.

Federal

On his first day in office, President
Biden signed an executive order laying
the groundwork for his Administration’s
climate focus by setting policies of,
among other things, reducing green-
house gas emissions and bolstering
resilience to the impacts of climate
change. See Executive Order 13990
(Jan. 20, 2021). To that end, each
agency and department is instructed
to consider proposing rules suspending,
revising, or rescinding any agency action
taken during the prior administration
inconsistent with the policies. Rules
specifically identified for review
include rules addressing methane
emissions from the oil and gas sector
and fuel economy standards. The

President also revoked the permit for
the Keystone XL pipeline.

The Biden Administration also
submitted the instrument of acceptance
for the United States to rejoin the
Paris Agreement. Because the Paris
Agreement is not a formal treaty, no
legislative action is required. The
Paris Agreement sets a goal of a 50%
reduction from 2005 greenhouse gas
emissions by 2030 and “net zero”
greenhouse gas emissions by 2050. To
meet these goals, each country sets
its own “National Determined
Contributions” (NDC). The Biden
Administration has instructed departments
and agencies to immediately begin
development of a United States NDC
in advance of the November Paris
Agreement meeting.

An executive order dated January
27 formally designates President
Biden’s climate campaign promises as
goals of the Administration: net-zero

carbon emissions by 2050 and carbon
pollution-free power sector by 2035.
Executive Order 14008 (Jan. 27,
2021). The January 27 executive order
also prioritizes climate change
considerations as central to the
United States’ national security and
tasks national security and defense
leaders to develop: (i) a National
Intelligence Estimate on the national
and economic security impacts of
climate change; and (ii) a Climate
Risk Analysis assessing the security
implications of climate change. The
order directs the National Climate
Task Force to develop a strategy to
align the government procurement
process with climate change goals.  

The January 27 order also focuses
on economic and environmental justice.
The order creates several task forces
to work with communities that are
disproportionately impacted by climate
change as well as communities
impacted by the shift from traditional
energy sources. Forty percent of the
overall benefits of any spending are
earmarked for disadvantaged
communities. The Department of
Justice and the Environmental
Protection Agency (EPA) are tasked
with working together to develop a
comprehensive environmental justice
enforcement strategy, and EPA is to
“strengthen enforcement of environ-
mental violations with disproportionate
impact on underserved communities.”

Pennsylvania

Governor Wolf has called climate
change “the most critical environmental
threat confronting the world.” The
April 2019 Pennsylvania Climate
Action Plan detailed many steps to
reduce emissions and recommended
that Pennsylvania create a cap-and-
trade program for the electricity gen-
eration sector. To do so, Governor
Wolf ’s June 2020 executive order
aims to have Pennsylvania join RGGI.
RGGI is an initiative of ten New
England and Mid-Atlantic states to
reduce greenhouse gas emissions
from the power sector while generating
economic growth. Together, the
participating states set a regional cap
or limit on carbon dioxide emissions
from electric power plants in those
states.

According to DEP, by joining
RGGI, Pennsylvania would reduce
climate pollution from carbon
emissions by 188 million tons by

2030. Other pollutant emissions such
as nitrogen oxides, sulfur dioxide, and
particulate matter would also drop
significantly, the DEP claims. DEP’s
modeling estimates that from 2022 to
2030, participating in RGGI would
lead to an increase in Gross State
Product of nearly $2 billion and a net
increase of over 27,000 jobs in the
Commonwealth. DEP has also taken
the position that citizens of the
Commonwealth could see a cumulative
increase in Disposable Personal
Income of $3.7 billion by 2050.  

The Environmental Quality Board
(EQB) accepted comments on the
draft RGGI proposal for more than
two months and held ten virtual public
hearings. The next step is DEP review of
the public comments and incorporation
of them into the final regulatory
language, which will then be shared
with the Air Quality Technical Advisory
Committee, Citizen’s Advisory Council,
and Small Business Advisory Committee
later in the spring for feedback. The
final regulations will be presented to
the EQB for approval or rejection
later in the summer.

Proponents of the effort want
Pennsylvania in RGGI beginning in
January 2022; however, there is
opposition. For example, a bill co-
sponsored by 25 Republican and two
Democratic Representatives, which
would prohibit Governor Wolf and
DEP from taking any actions
“designed to abate, control or limit
carbon dioxide emissions, including
an action to join or participate in a
State or regional greenhouse gas cap-
and-trade program, including the RGGI,”
was referred to the House Environmental
Resources and Energy Committee in
February. See Pennsylvania Carbon
Dioxide Cap and Trade Authorization
Act, H.B. 637 (2021).

Conclusion

Executive branch activity on climate
change at both the federal and
Commonwealth levels is likely to
continue – and be challenged – at a
rapid pace with increasingly ambitious
goals for greenhouse gas reductions in
every sector. n

The views and opinions set forth herein
are the personal views or opinions of the
authors; they do not necessarily reflect
views or opinions of the law firm with
which they are associated. Jane Borthwick
Story is a Partner at Jones Day. She has
counseled clients for more than a decade
in state and federal environmental health
and safety issues in the context of litigation,
compliance counseling, and business
transactions. Nick Faas is an associate
at Jones Day. He is a government
regulation lawyer with experience in
environmental, health & safety (EHS) matters,
particularly in business transactions
where he has advised buy-side and
sell-side clients on EHS issues in
numerous multimillion and multibillion
dollar deals. Nick also maintains an
aviation practice focused on regulatory
matters and on aircraft purchase and
lease transactions.

Jane Borthwick Story Nicholas M. Faas

Wonder if your decisions, legal advice or
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Impact of municipal influence on the development of industries
apparent through permitting and bonding of roads
By Lars Lange

This article will at a very high level
address the manner by which a
municipality has a large influence on
the development of industries through
the permitting and bonding of roads,
even while not having a subdivision
and land development ordinance
(SALDO) in place. The Pennsylvania
statutes largely relied upon for this
short article are the Municipalities
Planning Code (MPC), 53 P.S. §10101,
and the Second Class Township Code
(SCTC), 53 P.S. 65101.

The idea about writing an article
occurred to me shortly after I became
a township supervisor in West Bethlehem
Township, (West Beth), in the fall of
2018. An older resident that had been
involved on local politics had decided
that it was time for him to retire
halfway into his six-year term. For some
reason those in charge pestered me
enough that I accepted the position after
I began attending monthly meetings
and chatting with local acquaintances.

This was a time when West Beth,
which is a largely rural township
located in the middle of the Marcellus
Shale development ‘fairway,’ had just
gone through one learning experience
with the natural gas exploration
industry and was in the midst of
another. The first had to do with possible
zoning and the second had to do with
the development of roads related to
the gas industry.

West Beth is a largely rural
municipality in the southern-most
portion of Washington County. The
population is about 1420 and covers an
area of about 23 square miles. It is
important to note that West Beth
surrounds Marianna Borough
(Borough) that was created in 1908
in conjunction with the development
of the Marianna coal mine. The mine
closed in 1988 after a fire developed
underground and was not extinguished
for nearly a year. While it’s up for
debate, some might think that the
reasons for separate municipalities
ended with the closing of the mine.
Today, many services such as the local
post office, volunteer fire department and
library are all located in the township.

So it made sense that the munici-
palities work together to create a joint
comprehensive plan in 2015 with the
assistance of Washington County and

the state Department of Community
and Economic Development (DCED).
The MPC is the statute responsible for
the development of comprehensive
plans with the goal of developing a
zoning plan. Section 603 (a) states
that zoning ordinances should “give
consideration to the character of the
municipality, the needs of the citizens
and the suitabilities and special
nature of particular parts of the
municipality.” Two of the stated
priorities of the Plan were to preserve
the agricultural nature of West Beth and
the historic character of the Borough.  

As West Beth subsequently worked
towards the creation of a zoning
ordinance, the interest of those
residents on the planning board were
in conflict with the interest of the
natural gas developers. EQT was the
most active at the time and was very
active in protecting its interests (as is
to be expected). While some considered
the proposed zoning ordinance to be
weak because it allowed for the
development of Marcellus well pads
in areas zoned as “Agricultural,” the
industry was apparently most opposed
to the proposed setbacks between gas
infrastructure and homes, schools and
businesses. The setbacks, along with
the proposed identification of gas
infrastructure as conditional uses,
subject to the approval of the Board of
Supervisors, seem to have been the
main points of contention for the
industry.

As a result of industry and resident
opposition, the proposed zoning

ordinance was never enacted. So
while this enabled much more freedom
of development for the industry, the
SCTC still requires the supervisors to
maintain roads and exerts a large
amount of leverage over developments
in the municipality, 53 P.S. 2301 et seq.
Specifically, Section 2308(a) requires
that township roads be maintained in
a safe condition and Section 2308(b)
gives the board of supervisors the
authority to close roads that it deems
to be unsafe.  

Approximately one-half of the 75
miles of public roads in West Beth are
owned and maintained by the township.
The other half is owned and maintained
by the Commonwealth. One of the
most common causes of road damage
in townships is the use of heavy
equipment used to haul materials and
equipment. Anyone living in an area
of natural gas development is familiar
with the water trucks used to service
the industry. Thousands of trucks
hauling about 6,000 gallons each are
needed to frack a well. In addition, the
numbers of trucks needed to haul
sand, chemicals, earth-moving equipment
are significant. Also, where there are
wells, there are pipelines. Whether a
pipeline crosses a township road or
not, the builders will often have to
traverse township roads to access
construction sites.  

And while the well-known state
Impact Fee is meant to offset the
damage to infrastructure caused by
the fracking industry, West Beth
received about $250,000 in 2020, it
does not account for the negative
impacts on safety. Overall, it’s better
to maintain, or even rebuild roads, in
the name of public safety rather than
wait for repairs. Most township
supervisors actually do make safe
roads their highest priority.  

In 2018 EQT was planning the
construction of a new well pad in West
Beth. In order to access the site, the
company needed to travel traditional
dirt and gravel roads that require
significant maintenance even without
the gas industry. While the operator
recognized the need to pave and
modify the road, significant disagreement
existed between the township and the
operator regarding the extent of the
rebuild. As an example, two sticking
points were the width of the rebuild
and drainage. While the developer

wanted to employ such features as
pull-over areas to allow for trucks to
pass in each direction, the township
insisted on the construction of a
full-width road that allows for
vehicles to pass each other without
pulling over. The township, largely
through its contractor engineer, insisted
upon the construction of a new road
that met all the Pennsylvania Dept. of
Transportation standards. The ensuing
negotiations led to an elevated amount
of consternation among local residents
that favored the development of the
industry.

Moving beyond construction related
issues, the bonding and permitting
issues developed by the townships
largely control the relationship between
the township and the developers
where zoning does not exist. Bonds
are most often employed to pay for the
inspection and survey of roads and the
associated escrow accounts need to be
replenished as depleted. While
townships are often pro-development,
they will use the leverage of permits
and bonding to exert a certain amount
of control over the energy industry in
order to secure safe roads for its
residents. This actually did occur in
East Finley Township, Washington
County in April 2019. The road
remained closed till repaired by a
pipeline company.

At the end of the day, zoning is
probably considered to be the most
accepted way to regulate the energy
industry, other methods exist to exert
some control where zoning does not
exist. n

Lars Lange is the Owner/Attorney at
Law Office of Lars Lange.

Local impact of Paris Agreement topic of CLE webinar May 6
By Ron Cichowicz 

With America’s on-again, off-again
relationship with the 2015 Paris
Agreement to address world climate
change back on under the Biden
Administration, its impact will
potentially impact many different
types of business, including those in
southwestern Pennsylvania.

The Agreement was signed initially
by the United States along with 195
other countries and the European
Union. The stated intent of the deal is
to substantially reduce global green-
house gas emissions and to limit the
global temperature increase in this
century to 2 degrees Celsius while
pursuing means to limit the increase
even further to 1.5 degrees. 

The ACBA Environment and Law
Section saw the significance of the
Paris Agreement from the beginning.
Soon after the original signatories
agreed to the document’s terms,
Jennifer Smokelin, an attorney with
Reed Smith and a delegate at the Paris
Climate Talks, presented at a CLE
event on the topic.

With American re-engagement –
President Donald Trump withdrew the
U.S. from the Agreement, with the exit
completed in November 2020 – Smokelin
will once again offer her expertise and
insights on the subject through a live
webinar CLE. It will be offered from
noon to 1 p.m., Thursday, May 6.

The program is approved for 1
hour of Substantive CLE credit in
Pennsylvania and also qualifies for 1
hour of credit under the West Virginia
Rules for Mandatory Continuing
Legal Education.  

“Jennifer did an outstanding
presentation explaining the Paris

Agreement and their relevance to
attorneys in our area,” said Attorney
Lars Lange, who is organizing the
program. “Now that the U.S. has
re-entered, we thought it would be
good to have her offer a follow up.”

Lange said the program should
have appeal to all attorneys because of
the far-reaching impact of the Paris
Agreement. 

“It will certainly impact any
corporation in, or connected to, energy
and the environment,” he said. “Those
in the renewable energy space, such
as wind and solar, should see this as an
opportunity while those in the fossil
fuel  industries will  be more
challenged. Added risk assessments
will be required moving forward and
in addition to many opportunities for
entrepreneurs.”

Cost for the program is $35 for
ACBA members, free to ACBA law
student members, $10 for non-ACBA
law students and $60 for all others.
There also is a $15 West Virginia CLE
credit add-on where applicable. 

To register or for more information,
visit ACBA.org. n

Lars Lange

Office Depot, OfficeMax discounts
Through the ACBA’s partnership with
Office Depot and OfficeMax, individual
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purchase of office supplies and 
discounts of up to 70 percent on 
printing and copying services. Firms
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OfficeDepot or contact David Jarvis at
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Deserving law students take home Environment
and Energy Law Section scholarships each year
By Brian Knavish

In 2018, ACBA member Randa
Lewis – with dreams of practicing
environmental law after graduation –
was finishing up law school and
preparing to take the bar exam. As
any attorney knows, bar prep classes
aren’t exactly cheap. 

She heard about the ACBA
Environment and Energy Law
Section Scholarship Fund and took a
shot. She ended up winning a $1,500
scholarship, which went a long way to
covering her bar prep course.

“I was surprised, I didn’t think I was
going to win,” recalled Lewis, who now
does indeed practice environmental
law at Reed Smith. “At the time, I was
gearing up for the bar exam, and it’s
really difficult to study for the bar
exam and work at the same time. I don’t
know how some people even do that.” 

“That scholarship was a huge help
for me, because it helped pay for my
bar exam prep course. That $1,500
check was amazing at that time.”

Lewis’ story is similar to that of
some two-dozen law students-turned-
attorneys who have benefited from the
Section’s Scholarship Fund since it was
formally organized within the Allegheny
County Bar Foundation in 2009.

Prior to that, the Section – then known
as the Environmental Law Section –
informally awarded scholarships and
supported environmentally minded
law students in a variety of ways. The
feedback was positive, so the Section

embarked on an undertaking to
transform those efforts into a formal
scholarship fund.

“Our intent was to institutionalize it
within the Environmental Law Section,
rather than doing it on an ad hoc basis,”
recalled longtime ACBA member Ron
Cusano, who was instrumental in getting
the scholarship fund off of the ground.
“We would award the scholarship with
some type of an event, an evening
event with cocktails and things like

that … our goal was to make sure
environmental law continued to be a
viable option for law students.”

The fund is now a thriving scholarship
fund within the ACBF with formal
criteria and an established process for
selecting recipients.  

Officially, the fund is used to award
scholarships to local second- or third-
year law students who “express and
demonstrate an interest in pursuing a
career in the field of environment

and/or energy law in Allegheny County
upon graduation.” Scholarships are
typically in the $1,000 to $1,500 range,
and the goal is to grow the size of those
scholarships as the fund continues to
grow. 

Qualified candidates, who must have
completed appropriate environmental/
energy law coursework and/or have
comparable experience, such as
internships, submit an application and
an essay to the Section’s Scholarship
Committee for consideration. Finalists
are then interviewed by the Committee.

“It can sound intimidating, going in
front of three established lawyers
from different areas of environment
and energy law,” said Jessica Barnes,
who won the scholarship last year as a
2L and was recently notified she again
won a scholarship this year. “But each
time, when I went in, it was very
conversational. Not intimidating at
all. It was interesting, as they were
trying to get to know me and why I’m
interested in environmental law, which
is something I’ve been passionate
about since high school.” 

Section member Jessica Rosenblatt
– who is a former scholarship winner
herself and has been on the scholarship
committee for the past three years –
said the interviews are the part of the
process where the committee really
gets to know the candidates. 

“It’s my favorite part of the
process, as we get to actually meet the
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Tom Walsh presented Stephanie Novak with a scholarship during the
Environment and Energy Law Section’s May 2019 event touring the
Duquesne Light Operations Center.

Continued on page 17
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candidates, hear about their experience
in their own words and get a sense of
their dedication to environmental or
energy law,” Rosenblatt said. “Resumes
and essays are important, but you
can learn so much more by having a
conversation with someone.”

Once the interviews are complete,
the committee recommends its winners
to Section Council, which votes on the
recommendations. The winners then
generally receive their scholarship checks
at the Section’s annual scholarship
fundraising event, held each spring. 

The event – dubbed the Section’s
“Green Event” – is the fun part. 

Anything but your typical bar
networking event, the Green Event
always has an environmental or energy
theme, and typically includes food,
cocktails and networking. 

The first such fundraiser was held
on June 10, 2010. More than 100
attendees cruised the three rivers
aboard the RiverQuest Explorer –
“one of the world’s first green vessels”
– and enjoyed a wine tasting and hors
d’oeuvres. The event was narrated by
Davitt Woodwell of the Pennsylvania
Environmental Council who discussed
Pittsburgh history from an environ-
mental perspective. 

A sampling of some of the subsequent
Green Events includes:

• A presentation by the Green
Building Alliance at the Reed Smith
Centre terrace.

• An evening at the National Aviary.
• A tour of Pittsburgh’s Energy

Innovation Center.
• An event detailing various

aspects of the Shell Cracker Plant.
• A guided bus tour of several Range

Resources natural gas drilling sites. 

DESERVING LAW STUDENTS
continued from page 16

• A behind-the-scenes tour of the
Duquesne Light Operations Center. 

• A tour of the Frick Environmental
Center

“My most memorable event was
actually the first, the trip on the three
rivers on RiverQuest’s boat, the
Explorer, with Davitt Woodwell …  as
our tour guide,” said longtime Section
member Howard Wein, who also was
involved in forming the scholarship
fund and has attended the majority of
the fundraising events.  

Last year, the Green Event was
booked – to be held at Tree Pittsburgh
in partnership with the Green
Building Alliance – but had to be
canceled due to the pandemic. But
even the event cancellation did not
prevent the Section from awarding
two $1,500 scholarships. 

This year, with the pandemic still
likely to make in-person networking
difficult at the time of the event, the
Section will hold the fundraiser virtually
for the first time. 

The event, scheduled for Wednesday,
June 23, will feature a beer tasting,
conducted by Allegheny City Brewing.
In addition to discussing hops, barley
and all things beer, brew masters will
also discuss the sustainability focus of
their brewing process.

“A lot of what they do is based on
the history of the North Side, and
they’ve got some green initiatives,”
said Section member Lars Lange, who
is spearheading the event. “It’s a very
laid back, very friendly atmosphere
with good beer.”

Additional details on the event will
be released next month. For more
information on the Environment and
Energy Law Section Scholarship Fund,
visit www.acbf.org/Environmental-
Law-fund. n

Join the Environment and Energy
Law Section for Trivia April 29

Just days after Earth Day, all members
are invited to join the Environment
and Energy Law Section on Zoom for a
Virtual Pub Trivia Night on Thursday,
April 29 at 5:30 p.m. The event – free
for all members thanks to event
sponsor Planet Depos – is a fundraiser
for the Environment and Energy Law
Section Scholarship Fund. 

The event is presented by Buzz
Worthy Pub Trivia – which has presented
hundreds of trivia games in person
and now – virtually at bars, restaurants,
corporate events, law firm holiday
parties and more. Teams will be
selected at random and compete in
five rounds of trivia, with GrubHub
gift cards on the line. Categories are
light-hearted and fun – movies, music,

80s and more. The questions will not
involve environmental statutes.

The event is ideal for those
interested in getting involved in the
practice area by meeting members
involved in the Section, as well as
those members simply looking for an
enjoyable evening of fun. For more
information or to register, visit
ACBA.org/calendar. n

For more loans and
scholarships visit
www.acbf.org/

Loans-Scholarships.
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What every lawyer needs to know about a Phase I
By Jessica L. Rosenblatt
and Dave Rockman

Many non-environmental attorneys
will run into a Phase I environmental
site assessment at some point in their
careers. When that happens, it is
important to understand what a Phase
I is, when and why a purchaser or
seller of real property should get one,
what it does and does not include, and
what to look out for when reviewing
the report.  

What is a Phase I?

Real property can carry significant
environmental risk and liability when
there is environmental contamination.
A Phase I is an environmental
assessment of property conducted by
an experienced environmental
professional that includes site surveys,
interviewing knowledgeable persons
about the site, and review of historical
and government records to determine
the presence or likely presence of
contamination. 

Why Do a Phase I?

Liability under the Comprehensive
Environmental Response, Compensation,
and Liability Act (CERCLA), also known
as “Superfund,” is not fault-based,
which means current owners of
property are jointly and severally
liable for the costs of environmental
cleanup. Defenses are available to
purchasers and lessees who, among
other things, conduct “all appropriate
inquiries” (AAI) in evaluating a

property’s environmental conditions,
including prior uses and ownership.

A Phase I done to standards issued
by ASTM (American Society for Testing
and Materials) is the most common
way of establishing AAI, thereby
providing purchasers of real property
protection from liability under CERCLA.
In addition to this liability protection,
a Phase I also gives a buyer a more
comprehensive understanding of the
property and its historic uses, which
can help the buyer determine whether
to purchase the property and at what
price. Finally, purchasers may find that
their lender or insurance company
requires a Phase I prior to extending
credit or insuring the property. While
less common, a seller may elect to do
a Phase I to learn what issues might
be identified by a potential buyer’s
Phase I, as well as to better control the
site assessment process and potentially
make it easier to market the property.

It is important to note that a Phase
I has a limited shelf life, in terms of

providing a defense to CERCLA liability.
Key portions of the Phase I process,
including the site survey, interviews
and database reviews, must have been
conducted within six months of the
closing date for liability protection to
attach.

What Does a Phase I Tell You?

The goal of a Phase I is to identify
whether there are one or more
“recognized environmental conditions”
(RECs), which is the presence or likely
presence of any hazardous substances
or petroleum products in, on, or at a
property due to a release to the
environment. “Controlled RECs” are
environmental conditions that have
been addressed but do not meet
residential or unrestricted use
standards, whereas “historical
RECs” are environmental conditions
that have been addressed and do meet
residential or unrestricted use standards.
Controlled RECs are still considered

RECs under a Phase I. De minimis
conditions and historical RECs are not
considered RECs, because the conditions
do not present an ongoing threat to
public health or the environment.
Under the current ASTM standard for
Phase I assessments, if RECs are
identified, the Phase I must also
evaluate whether there is a potential
vapor intrusion issue; vapor intrusion
is the potential for contamination of
indoor air due to subsurface vapors
from contaminated soil or groundwater
below a building on the property in
question.

A Phase I does not include
environmental sampling. Indoor
hazards like asbestos, radon, and lead
paint, watershed or zoning issues,
orphaned wells, and subsurface mineral
rights are not within the scope of a
Phase I and are therefore not covered
in the report.  If information on these
potential issues is desired, a Phase I
consultant typically can and will
include them for an additional fee. 

The presence of RECs does not
preclude a buyer from meeting and
utilizing AAI. Conversely, the absence
of RECs does not mean the property is
free from contamination, nor does it
perfect an AAI defense. 

Other Considerations

It is essential to evaluate the quality
of a Phase I report to ensure proper
protection under AAI, as inadequacies
in the report may diminish a purchaser’s
protection. First, an attorney should

Jessica L. Rosenblatt Dave Rockman

Continued on page 22



Page 20 / April 23, 2021

1,500.00

**** **** **** 4242

Amount

Card Number

NEW CASE
Reference

Trust Payment
IOLTA Deposit

$

The ability to accept payments online has 
become vital for all firms. When you need to 
get it right, trust LawPay's proven solution.

As the industry standard in legal payments, 
LawPay is the only payment solution vetted 
and approved by all 50 state bar associations, 
60+ local and specialty bars, the ABA, and
the ALA.

Developed specifically for the legal 
industry to ensure trust account compliance 
and deliver the most secure, PCI-compliant 
technology, LawPay is proud to be the pre-
ferred, long-term payment partner
for more than 50,000 law firms.

The easiest way to
accept credit, debit,
and eCheck payments

ACCEPT MORE PAYMENTS WITH LAWPAY
888-934-0754 | lawpay.com/acba

POWERING PAYMENTS
FOR THE

LEGAL INDUSTRY

LawPay is a registered agent of Wells Fargo Bank N.A., Concord, CA and Synovus Bank, Columbus, GA.



April 23, 2021  / Page 21

1 - 4- 17 - 20  &  5 - 8 - 13 - 16

Headquartered in Pittsburgh
Offices Nationwide
800.365.2324

CEC provides high-
quality engineering and 
environmental consulting 
services to the Greater 
Pittsburgh legal community.

We are accessible, 
responsive, and invested 
in our work. You get the 
support you need — when 
you need it.

Reliable expertise

www.cecinc.com

Megan E. Harmon

Environmental, health and safety due diligence when
buying or selling a business: Beyond a Phase I 

By Megan E. Harmon

For either a buyer or a seller in a
purchase or sale transaction, assessing
risks and vulnerabilities is the key to a
successful deal. And make no mistake
about it, a Phase I or environmental
assessment of real property is a vital
piece of the due diligence puzzle in
evaluating risks. However, there are
other risks that need to be explored to
get the full environmental, health and
safety picture. 

In my experience in doing merger
and acquisition (M&A) transactions in
the environmental services field for over
30 years, there are an unbelievable
number of areas where operations get
caught up in the challenges of regulatory
compliance. Having a full regulatory
picture of the operations will make
for a more successful transaction and
more cost-effective integration. 

From a seller’s perspective,
recognizing the areas where value
may be impacted prior to negotiating
or determining a final purchase price
is the key to managing expectations
and ensuring a smoother deal process.
“Sell side” due diligence is all the
rage in M&A, and for good reason.
Undertaking sell side due diligence
for environmental, health and safety
issues can afford the seller the
opportunity to correct compliance
problems in advance of the deal, as
well as expedite the deal process.
After all, time kills all deals. From a
buyer’s perspective, the name of the
game is to get the seller “hooked” on
doing the deal, verify the value used to
get the seller “hooked,” and justify
the purchase price or security
adjustments to the extent necessary.
Environmental, health and safety
adjustments can sometimes be nebulous,
the subject of further study and
protracted negotiations.

For any business or target that is in
a regulated industry, an effective
compliance audit is essential to risk
assessment/due diligence. A qualified
environmental, health and safety
consultant should be retained to
assess whether the target has the
proper permits for its actual operations,
whether the target is complying with
those permits (and applications), and
the risk of non-compliance. Upon closing,
simply adopting the policies and
procedures of the predecessor is not
sufficient. If the seller is not operating
in compliance with its permits, neither
will the buyer. Pretty simple. 

So before your client signs on the
dotted line, address these issues:

1. Permits/licenses/approvals – Does
the business have all the authorizations
necessary to operate its business? Is
the target operating as reflected in the
permits, licenses and approvals?

2. Are the permits/licenses/
approvals transferable? What is
required for transfer or reissuance,
what is the timeline for getting the
transferred or reissued permits, and
what needs to be done in the interim?
Can the buyer operate the business in
the interim? 

3. Are the permits/licenses/
approvals up to date? What regulatory
changes may be coming down the
line? Have these changes and the
financial impacts been taken into
consideration for upgrades or
modifications? 

4. What is the compliance program
of the target? This is the big one – Is
the business complying with the terms
of the permits, licenses and approvals,
and have they also complied with all

record-keeping and reporting
requirements? Or are they just
assuming, “This is the way we have
always done it so it has to be right?”

5. What aspects of operations
have an impact on health and safety?
Has there been an inspection
related to lead-based paint, asbestos,
OSHA compliance or other issues?
Have any modifications been made to
the physical plant and are they up
to code?

6. Does the target use hazardous
materials in its operations? How are
the materials labeled, stored and
disposed? What are the disposal
procedures and processes? 

7. Work exposures – Does the target
use personal protective equipment
(PPE)? Why is PPE used? Should it
use PPE? What is the exposure? How
does the business deal with exposures

Continued on page 22



Page 22 / April 23, 2021

412.995. 5000 x565  |  www.achievafamilytrust.org  

Special Needs 
Trust Services

A trusted resource for
a� orneys since 1998.

WE SPECIALIZE IN:
. Helping advisors analyze an individual’s current and poten� al government 

benefi ts to determine if a special needs trust is appropriate.
. Providing corporate trustee services for all types of special needs trusts: 

Pooled Trusts, Payback Trusts and Third Party Trusts.

Amy Dolan Strano, Esq. President   |   Michelle Sipple, Vice President
Jacki Connell, Esq. Trust A  orney

consider the thoroughness of the
evaluation, including who was
interviewed, whether there was a site
visit, the extent of government
records and historical information
reviewed, and how off-site issues were
handled. Next, where small or routine
data gaps may not present an issue,
significant or unusual data gaps can
affect the reliability of the report. The
attorney should also evaluate the
reputation and expertise of the
environmental consultant conducting
the assessment. This includes considering
the cost of the consultant and whether
they were simply hired because they
were the lowest bid. Finally, the attorney
should assess any bias present in the
report (i.e., as the purchaser, bias due
to the seller hiring the consultant).

It is important to recognize the AAI
defense to CERCLA liability functions
as an affirmative defense.  It is only
tested, and can only be confirmed to
be viable, if raised as a defense to an
action asserting CERCLA liability.
There are relatively few published
opinions in which the adequacy of a
Phase I has been tested.

AAI does not secure liability
against third-party claims, state and
local actions, and tenant or future-
purchaser claims. Additionally, AAI
imposes several post-closing due care
obligations on the purchaser: The
purchaser must take reasonable steps
to stop continuing releases, prevent
threatened future releases, and limit
exposure to prior releases; cooperate,
assist and provide access to the
regulatory agencies for remediation
actions; comply with land use restrictions;
and not impede the effectiveness of
any institutional controls, such as

ABOUT A PHASE I 
continued from page 19

zoning, covenants, orders, and land
record deed notices. n

Jessica Rosenblatt is an associate at
Eckert Seamans. She helps clients solve
challenges arising under federal and
state environmental laws. David Rockman
is a member at Eckert Seamans and
helps clients to manage environmental
compliance and environmental risks
and to understand and meet their legal
obligations with respect to federal, state,
and local environmental laws, regulations,
and permits.

more than the permitted 90 days. In a
surprising example, last year a horse
racing facility in Louisiana entered
into settlement with the U.S. EPA for
violations of the Clean Water Act. The
alleged violations were for run off or
“unauthorized discharge” of manure,
urine and process wastewater. This is
not an operation you would usually
associate with compliance issues. 

In short, if you are a seller
performing sell side due diligence, a
pre-sale compliance audit will provide
an opportunity to catch and correct
problems before you start the M&A
process. In all likelihood, the buyer
will undertake a compliance audit.
Trust in the transaction will be
impacted if the buyer discovers an
undisclosed non-compliance issue.
For buyers, you do not want to discover
that there is an issue only after you
have purchased the facility and started
to operate the business. Regulators will
not be sympathetic to the assertion of
“We did it the same way as the seller!” n

Megan E. Harmon is a member of
Schnader’s Executive Committee, co-
chair of the Mergers and Acquisitions
Practice Group and co-chair of the Energy
& Environmental Practice Group.

such as silica, blood borne pathogens,
ventilation and dust?

8. What is the target’s relationship
with the regulators? Are there any
outstanding notices of violations,
compliance orders or assessments?
Any agreements which carry on to the
new operator or the transferred/reissued
permits? Does the buyer inherit the
operating history of the seller?

9. Does the target have any previously
owned properties or operations? Were
these properties sold or shuttered? Is
there documentation related to
compliance for these matters? What is
the risk of legacy operations influencing
the current transaction? 

The goal is to avoid being surprised
by compliance issues. Companies are
not perfect and sometimes compliance
is not an all-or-nothing issue. For
example, a chemical manufacturer in
Bristol, PA was recently fined for
violating the Resource Conservation
and Recovery Act related to treatment
and storage of hazardous waste. The
company produces products for glass,
fiber optic and medical device industries,
and was storing hazardous waste for

BUYING OR SELLING A BUSINESS
continued from page 21

Our Health Care Power
of Attorney and Living Will
documents are available
on the ACBA website

for free at
ACBA.org/POA-Living-Will.
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CONTINUING LEGAL EDUCATION from the
ALLEGHENY COUNTY BAR ASSOCIATION

The ACBA is
accredited as a

West Virginia CLE provider.

■  April

Be Truly Paperless Using Adobe and Word
Monday, April 26  |  Noon
2 Substantive credits

Digital Forensics for Lawyers: Uncovering Hidden
Evidence to Win Your Case
Tuesday, April 27  |  Noon
1 Substantive credit

2021 Update on Unfair Trade Practices Litigation
Tuesday, April 27  |  2 p.m.
2 Substantive credits

Disorder in the Court: An Attorney’s Guide to 
Judicial Misconduct
Wednesday, April 28  |  9 a.m.
3 Ethics credits

Support and Assistance Animals in Residential 
Housing
Thursday, April 29  |  Noon
1 Substantive, 1 Ethics credits

Federal Criminal Practice in the Western District
Friday, April 30  |  Noon
1.5 Substantive, 1 Ethics credits

■  May

Best Practices: Working with a Financial 
Expert Witness
Tuesday, May 4  |  Noon
1 Substantive credit
* Free for ACBA Members  |  Sponsored by BDO

CROWN Act: The Movement Against Natural 
Hair Discrimination
Wednesday, May 5  |  Noon
2 Ethics credits

The Paris Agreement on Climate Change
Thursday, May 6  |  Noon
1 Substantive credit

Understanding Public Health Emergency Law 
in the Era of COVID-19
Friday, May 7  |  Noon
1 Substantive credit

Immigration Law Trends – From Trump to Biden
Monday, May 10  |  Noon
1 Substantive credit

Fundraising and the Law
Tuesday, May 11  |  Noon
1 Substantive credit

Crisis Communication: A Guide for Safeguarding 
Reputation, Trust and the Bottom Line
Thursday, May 13  |  8:30 a.m.
2 Substantive credits

Workers’ Compensation Issues and Developments 
in the Gig Economy
Thursday, May 13  |  4 p.m.
1 Substantive credit

Civil Rights Law for the Non-Civil Rights Attorney
Friday, May 14  |  Noon
1 Substantive credit

Practical Advice for In-House Attorneys
Monday, May 17  |  Noon
1 Substantive credit

Enrolling in the Medicare System: 
Not as Simple as You Think
Tuesday, May 18  |  Noon
1 Substantive credit

Federal Court Civil Practice – Commencement 
Through Post-Trial
Wednesday, May 19  |  9 a.m.
4 Substantive credits

The Changing Landscape of Employee 
Organizing: What Labor and Employment 
Attorneys Need to Know
Thursday, May 20  |  Noon
1 Substantive credit

Digital Assets Post RUFADAA
Tuesday, May 25  |  Noon
1 Substantive credit

A View from the Bench: Third Circuit Judges 
Present Notable Cases from the Past Year
Tuesday, May 25  |  2 p.m.
2 Substantive credits

The Deals, Lawyers and Construction that
Built the Steel City
Wednesday, May 26  |  2 p.m.
3 Substantive credits

An Overview of Veterans Bene�ts
Thursday, May 27  |  Noon
1 Substantive credit

Employment Law Tips for Small Business 
Employers
Friday, May 28  |  Noon
1 Substantive credit

■  June

Tax Treatment of Carried Interest
Tuesday, June 1  |  Noon
1 Substantive credit

Estates and Trusts for the Non-Estates and 
Trusts Lawyer
Monday, June 7  |  Noon
1 Substantive credit

 

Earn CLE credits in real-time with our ACBA  L I V E  W E B I N A R  C L E s
virtually via Zoom. Register today at ACBA.org. The ACBA has hundreds

of previously recorded
O N L I N E  C L E s

in dozens of practice areas ready to
be viewed 24/7 from anywhere at

cle.acba.org.

View the rest of the o�erings on our
O N L I N E  C L E  C E N T E R .

View anytime, anywhere.

Ethics of Medical Marijuana
1 Ethics credit

Bankruptcy Basics: Chapter 11 for the Non-Practitioner
1 Substantive credit

What Attorneys and their Clients Need to Know
About Planning for Retirement
1 Substantive credit

Practical Pointers on Fees and RPC 1.15
1.5 Ethics credits

Criminal Case Law Update
1.5 Substantive credits

Act 33 Cases
1 Substantive credit

Destruction and Disposal of PFAS Substances:
Regulations and Guidance
1 Substantive credit

Tax Assessment and Exemption Appeals in Front 
of the Board of Viewers
2 Substantive credits

Navigating PA Real Estate Licensees Duties to 
Buyers and Sellers
2 Substantive credits

Ethical Considerations for Nonpro�t Board Service
1 Ethics credit

Gambling: The Secret Addiction
1 Ethics credit

COVID-19 Impact on Litigation: Forensic Accounting 
Perspective
1 Substantive credit

Comprehensive Estate Planning Tax Essentials
1 Substantive credit

International Tax in the Age of COVID
1 Substantive credit

Trial Preparation for Solo and Small Firm Attorneys
1 Ethics credit

Malpractice and Cyber Liability Insurance 
Considerations
1 Ethics credit

Legal Issues Selling Real Estate Involving Oil and Gas
3 Substantive credits

The Second Founding: A Historical Look at Race 
and the Law
1 Substantive credit

Social Media in Litigation
1 Ethics credit

Ethical Considerations for Lawyers 
Working Remotely
1 Ethics credit

A History of the Advancement of Women and 
African Americans in the Pittsburgh Bar
1 Ethics credit

The Impacts & Challenges of COVID-19 in Education
1 Substantive, 1 Ethics credits
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News and Notes
Cozen O’Connor is pleased to announce that corporate attorney Benjamin W.

Milleville will be the newest member of the Pittsburgh Corporate Practice. He
brings a strong history of advising businesses and nonprofit organizations on
corporate and transactional matters, including mergers and acquisitions, the
negotiation of commercial agreements, governance, and real estate matters. 

Change in Status
Ivan Stewart DeVoren is suspended from the Bar of this Commonwealth for a

period of two years, retroactive to July 3, 2019.

Bar Briefs

Lawyers’ Mart
APPRAISALS

ANTIQUE AUTO APPRAISALS for all vehicles 1900 to
2005. Expert Witness. Diminished Value. Certified 
Appraiser – K. Merusi. 412-731-2878.

ESTATE PLANNING
IF YOUR CLIENTS ARE CONSIDERING CHARITABLE
GIVING as part of their estate planning The Pittsburgh
Presbytery Foundation can provide a means to support
charitable work helping those in need throughout SW
Pennsylvania. For more information contact the Foundation
at www.pghpresbytery.org/pghpresbyterianfdn.htm or
Rev. Dr. Douglas Portz at 412-323-1400 Ext. 318.

OFFICE SPACE
OFFICE SPACE AVAILABLE IN GRANT BUILDING –
1-2 private furnished offices available with one shared
large conference room/reception area. $500/month 
for 1, $850/month for 2. 412-945-7210, 
DrEdwards@DrShannonEdwards.com.

OIL, GAS &
MINERALS

ATTORNEY STEPHEN RALPH, PROFESSIONAL GEOLOGIST
Oil & Gas Transactions, Mediation, Asset Management
and Consulting. 724-519-8094. OilandGasMediation.com.

IS YOUR CHILD INTERESTED
IN ATTENDING YALE OR

THE UNIVERSITY OF PARIS?

Under the will of Kennedy T. Friend, a distinguished Pittsburgh
attorney, the children of Allegheny County attorneys who desire
to attend either Yale University or the University of Paris are
eligible for scholarships to those universities. The scholarships
are available for students pursuing a graduate or undergraduate
degree in any field of study at those institutions, not just law.

Don’t delay – scholarship applications should be submitted at
the same time as the admission application to the respective
institution is submitted. 

Get a scholarship
through the
Kennedy T. Friend
Education Fund

For more information, visit
www. ACBF.org/Kennedy-Scholarship-Fund

Or contact Angelina Lowers of
PNC Institutional Asset Management at 412-807-3309.

In Memoriam
Richard S. Dorfzaun

Richard S. Dorfzaun,
a longtime member of
Dickie, McCamey &
Chilcote, passed away
on Friday, March 19,
2021, at the age of 78.

Dorfzaun joined
Dickie McCamey in the fall of 1968 at
the age of 24, after spending summers
working as a student messenger. His
career with Dickie McCamey would
span more than 50 years before his
retirement in 2017.

Dorfzaun concentrated his practice
in civil litigation and was a member of
the American Bar Association, the
Pennsylvania Bar Association, the
Allegheny County Bar Association,
and the Academy of Trial Lawyers of
Allegheny County.

In 1974, Dorfzaun was elevated to
the status of non-managing senior
partner. In 1981, he was the first Chair
of the firm’s Facilities Committee and
was instrumental in negotiating a 31-
month extension of the lease in the
U.S. Steel Building, which enabled the
firm to secure a location in the current
location at Two PPG Place.

Dorfzaun received his J.D. from
Duquesne University School of Law in
1968 where he spent time as the editor
of the Duquesne Law Review.

Dorfzaun is survived by his wife Rhoda,
their son Joshua, granddaughter Madison,
and was predeceased by son Aaron. 

Robert Bruce Marcus

Robert Bruce Marcus,
73, of Squirrel Hill,
died Monday, March 29,
2021. He was born in
Pittsburgh on May 3,
1947, and was the son of
the late Morris Bernard

and Janet Landay Marcus. He was a
well-known attorney in Pittsburgh
and surrounding areas for many
years. He began his career as a public
defender, then in-house council at
Cinemette Corp. He was head partner
of the former Marcus, Steinberg and
Steidl law firm. Edgar Snyder said
Robbie was his hero for being the first
attorney in Pittsburgh to advertise on
the radio on KQVs’ Advice from Council.
He liked to bowl, golf and play poker
with his friends on Sunday evenings.
He also enjoyed vacationing at the
beach, was a huge Beatles fan and
loved learning about history. He had
no patience for bad drivers and
always made them aware of it. He also
loved 4:20. He is survived by his son,
Matthew Marcus, of Munhall; grand-
daughter, Hannah Marcus; brother,
James (Marlene) Marcus, of Pittsburgh;
sister, Jill (Jan Lott) Balmuth, of
Pittsburgh; former wife, Dawn Marcus
(Stephen) Stept, of Pittsburgh; and
many nieces and nephews. He was
preceded in death by his daughter,
Elizabeth Marcus, who died July 14,
1995.

George Raynovich Jr.

George Raynovich,
Jr., passed away on
Wednesday, March 24,
2021 at age 89.

Beloved husband of
Mary Ann (Senay) for
67 years. Father of

George (Char) and Andy (Dina). Pap
Pap of George IV, Anna (Robert), Ellen
(Ben) Aul, Mia (Sam), the late Tess, and
Alyssa. Great Grandfather of Aubrey
and Lila Aul. He is also survived by
his sister, Doris (Rudy) Putkovich. 

George was born and raised in the
South Side, was a 1949 graduate of
South High, and class valedictorian where
he played football and basketball.
He was a veteran of the Korean War
and a pilot in the United States Air
Force. George graduated from the
University of Pittsburgh with a degree in
Engineering and Duquesne University’s
School of Law.

He began his legal career as a
partner at the law firm of Stone and

Raynovich, then moved to Wheeling
Pittsburgh Steel Corporation and held
the role of Vice President, Secretary,
and General Counsel before joining
Buchanan Ingersoll. George continued
to practice law in various capacities
well into his eighties. He was a former
Baldwin Borough Councilman and
Solicitor and also served on the Baldwin
Civil Service Commission for over 20
years. He was proud of his Serbian
heritage and helped bring to fruition
Holy Trinity Serbian Orthodox
Church, in Whitehall. 

Through the years, he devoted his
time to the church whenever needed.
George was an avid golfer and a
member of the South Hills Country
Club for over 50 years and rain, sleet,
or snow never deterred his passion for
the game. George continued to golf
then enjoy ice cream with his friends
Bill, Freddie, and Paul as recently as
last summer. He cared so much about
his family and was a strong influence
on all of their lives. He will be deeply
missed. n
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