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Bissoon’s Title VII ruling
sets stage for appeal
Landmark decision determines employers
can’t discriminate due to sexual-orientation

By Shane Miller

On Nov. 4, District Judge Cathy
Bissoon of the U.S. District Court for
the Western District of Pennsylvania
ruled that Title VII of the Civil Rights
Act of 1964 prohibits employers from
discriminating against employees based
on sexual orientation. Bissoon is one of
the first federal judges to hold that
federal law forbids sexual orientation
discrimination by employers. Although
her landmark ruling is not binding on
other federal courts in Pennsylvania,
it probably will be appealed to the 3rd
Circuit, and if the 3rd Circuit affirms
the ruling, Title VII would prohibit
employers across the state from
discriminating against employees
based on their sexual orientation.
Title VII has transformed many

facets of the employer-employee
relationship since it was signed into
law by President Lyndon Johnson on
July 2, 1964. Borne out of the civil
rights movement, the statute prohibits
workplace discrimination based on
several factors, including race, color,
religion and sex. For more than 50
years, however, federal courts have
held that discrimination “because of
sex” does not include sexual orientation.
Some members of Congress repeatedly
tried to enact legislation to protect gay
and lesbian employees in the work-
place over the last 40 years, but these
bills never became law. This means that
no federal law prevents employers

Focus on Civil Litigation

Pennsylvania Superior Court affirms
attorney-client privilege is absolute
By Lauren Garraux, 
Jackie Celender and 
Connor Baer

The attorney-client relationship has
been described as sacred and inviolate,
and the privilege protecting a client’s
communication with his or her attorney
an essential and foundational component
of the American legal system. Regardless
of what type of litigation we practice –
or whether we are litigators at all – we
all know about the privilege and how
important it is to protect the commu-
nications that come within its scope.
In its opinion on Nov. 8, 2016, in

Farrell v. Regola, __ A.3d __, 2016 Pa.
Super. 241 (Nov. 8, 2016), the Pennsylvania
Superior Court addressed the attorney-
client privilege and reaffirmed the
sanctity of attorney-client communi-
cations and the ability of Pennsylvania
appellate courts to immediately
review trial court orders directing
that they be produced. (Farrell also
involved an issue regarding the

psychotherapist-patient privilege that
is not addressed here. The superior court
held essentially that communications
a patient makes to any member of a
psychologist’s treatment team for the
purposes of psychotherapeutic
evaluation are absolutely protected
by the privilege.)
The facts and procedural history

relevant to the superior court’s decision
are as follows. In 2006, 14-year-old
Louis Farrell committed suicide with
a handgun owned by his neighbor,
Robert Regola, who at the time was a
state senator. In 2008, Louis’s father,
Douglas Farrell, as the administrator
of Louis’s estate, filed a wrongful-
death and survival action against
Regola and his family. Farrell alleged
that Regola was negligent by allowing
Regola’s son and Louis access to the
handgun, which Farrell asserted was
the proximate cause of Louis’s death.
The civil case followed a criminal-

negligence case against Regola arising
out of Louis’s death, in which he was
acquitted of all charges.

During discovery in the civil case,
Farrell sought production of handwritten
notes that Regola had taken during
his criminal trial, as well as notes he
had taken during his deposition in the
civil case. 
The Regolas objected to this

request on privilege grounds, but the
trial court ultimately ordered that the
documents be presented to the court
for in camera review. The Regolas
appealed that order to the superior
court. The superior court reversed the
trial court order in its entirety.
The superior court’s opinion is

noteworthy in a few respects.
First, from a jurisdictional perspective,

the superior court declined to accept
Farrell’s argument that the trial
court’s order was not appealable
because it required only an in camera
review. Typically, orders compelling
the disclosure of potentially privileged
information order a party to disclose that
information to his/her adversary. Such

Continued on page 11

from discriminating against employees
based on their sexual orientation.
Many states – including Pennsylvania –
also do not prohibit workplace sexual
orientation discrimination, so
aggrieved employees often have no
recourse under federal or state law.
Given that new federal legislation is

not forthcoming, the Equal Employment
Opportunity Commission, the federal
agency responsible for enforcing
workplace discrimination law, recently
decided to argue that Title VII already
bars sexual-orientation discrimination
by employers. On March 1, 2016, the
EEOC filed its first two cases that
made this argument. One of these
cases, EEOC v. Scott Medical Center,
landed in Bissoon’s court.
In Scott Medical, the EEOC alleged

that a company manager harassed a gay
male employee about his relationship
with another man. The employee
reported the manager’s conduct to the
company president, but the president
did not punish the manager. The
employee eventually resigned.
The EEOC argued that the manager’s

harassment of the male employee
based on his sexual orientation qualified
as discrimination “because of sex”
under Title VII. The EEOC contended
that the manager’s harassment was
“because of sex” because if the
employee were a woman – rather than
a man – the manager would not have

PHOTO BY MARK HIGGS

The Rev. Glenn Garrett Grayson Sr. receives the Drum Major for Justice
Award at the Homer S. Brown Division’s 18th Annual Rev. Dr. Martin
Luther King Jr. Prayer Breakfast. Grayson (center) is pictured with, from
left, Sylvia Nichole Winston, HSBD secretary; and his children, Glenn
Garrett Grayson Jr. and Shinora Grayson-Johnson.

MARTIN LUTHER KING JR.
PRAYER BREAKFAST & PROGRAM

Continued on page 12

PHOTO BY JOCELIN HERSTEK

Gov. Tom Wolf greeted his
constituents before speaking at
the Jan. 16 event in Ebenezer
Missionary Baptist Church in
the Hill District. See pages 4
and 5 for more photos.
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Gender Bias Duty Officers
If you (attorneys or law students) have
observed or experienced any form of gender
bias in your role as an attorney or law
student intern, you may contact any one of
the following members of the Gender Bias
Subcommittee of the Women in the Law
Division on a daily basis. The duty officers
will keep your report confidential and will
discuss with you actions available through
the subcommittee.

Kimberly Brown......................412-394-7995

Rhoda Neft ..............................412-406-5434

Jill M. Weimer ........................412-201-7632

Ethics Hotline
The ACBA Professional Ethics Committee
“Ethics Hotline” makes available Committee
Members to answer ethical questions by
telephone on a daily basis.

February
Walter J. Blenko, Jr. ..............412-566-6189

Dawn Gull ................................412-440-5718

C. Kurt Mulzet ........................412-261-6400

March
Margaret B. Angel ................412-562-3982

Ernest B. Orsatti ....................412-338-1145
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E.S. Management v. Yingkai Gao, Pingyuan Zheng, Fangyuan Cao, and Xue Gao
Xue Gao v. E.S. Management a/k/a Kerpec Corporation, Hertzberg, J. .....................................................................................................Page 23
Landlord/Tenant

Court denied landlord’s motion for post-trial relief following verdicts for tenants after jury trial on breach of contract and promissory
estoppel claims and nonjury trial on Unfair Trade Practices and Consumer Protection Law. Landlord improperly failed to return security
deposit to foreign students who decided not to rent apartment. UTPCPL claim did not require written contract, only the purchase or lease
of goods or services. Landlord improperly sought excessive security deposit in excess of two months’ rent, and Landlords’ actions were
confusing and deceptive. Landlord also provided insufficient time to tenants to review lease.

Andrew Coleman v. Kelly Lackner, Hertzberg, J. ..........................................................................................................................................Page 25
Landlord/Tenant—Weight of Evidence—Pre-Trial Statement—Late Counterclaim.

Order in favor of Tenant on return of Security Deposit. No Pretrial Statement required per Rules and Late Counterclaim denied.

Joseph M. Gross v. Nova Chemicals Services, Inc., Hertzberg, J. ..............................................................................................................Page 26
Employment

Court sustained preliminary objections of Defendant employer, finding that plaintiff employee (Defendant’s Chief Pilot), who was at-will,
failed to state a claim for wrongful termination. Employee resigned his position after notifying employer that he could no longer
safely pilot Defendant’s aircraft due to a personality conflict with co-pilot. Court rejected employee’s invocation of public policy
exception to at-will employment.

Kurt Steding, Jr. and Wendi Steading v.
Mutual Benefit Insurance Co. d/b/a Mutual Benefit Group, Hertzberg, J. ................................................................................................Page 27
Insurance Coverage

Court granted motion for judgment on pleadings in favor of defendant insurer and dismissed Complaint seeking recovery from insurer
for property damage caused by burst water pipe. Water Exclusion Endorsement barred recovery for water damage.

Christopher G. Yanakos, Susan Kay Yanakos and William Ronald Yanakos, her husband v.
UPMC, University of Pittsburgh Physicians, Amadeo Marcos, M.D. and Thomas Shaw-Stiffel, M.D., Della Vecchia, J. ...................Page 29
Medical Malpractice

Court granted defendants’ motion for judgment on the pleadings based on statute of repose applicable to MCARE Act,
rejecting constitutional challenges to statute of repose.

David Fiore v. Evelyn Miller and David Fiore v. Gary Thompson, O’Reilly, J. .........................................................................................Page 31
Landlord/Tenant—Claim for Possession and Unpaid Rent—Extinguishment of Lease by prior Order—Lack of Written Lease

Order in favor of Landlord for Possession and unpaid rent, dismissing counterclaim based upon no written Lease.
Court determined Lease was extinguished by prior Order and Tenant was tenant at sufferance.

PHOTO BY MARK HIGGS

A year after the courthouse
was dedicated to Judge Joseph
F. Weis Jr., his son Joseph F. Weis
III, along with family, friends
and colleagues, gathered at the
courthouse to commemorate
November’s installation of a
sign bearing the late judge’s
name. Pictured are, front, from
left: Neelie Simmons, Sheila
Weis Scanlon, Mary McKinney,
Debra Dermody, Penina
Lieber, David Strassburger
and Julia Glencer; back: Phil
Weis, Hon. Eugene F. Scanlon,
Hon. Thomas Hardiman,
James Walker, Mark Hall,
Weis, Chief Judge D. Brooks
Smith, Judge Michael Fisher,
Art Stroyd and Jack Robb.
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agenda. Thus far, we honored our
judges with lunch at the Duquesne
Club, including special recognition for
Judge R. Stanton Wettick, and we
bestowed the Professionalism Award
upon Marie Milie Jones. We served lunch
for the homeless and less-fortunate
members of the downtown Pittsburgh
community at the Smithfield United
Church of Christ in December, and we
supported Attorneys Against Hunger
with a donation from the section.
Our section council continues to

work on your behalf by updating the
courtroom procedures of judges on the
Allegheny County website; scheduling
a CLE on the effect of medical marijuana
on tort litigation and another CLE on
concussions; operating a trial practice
program; planning our program for
the 2017 Bench-Bar Conference; and
addressing the Department of Court
Records rejecting documents which
comport with the Rules of Civil Procedure
and failing to post court orders.
There is not much diversity among

our section members, and individuals with
diverse racial and ethnic backgrounds
often move out of Western Pennsylvania
after graduating from law school. We
discussed implementing a version of the
“Rooney Rule” to ensure that law firms
interview individuals with diverse back-
grounds when filling job vacancies but
decided that it is inherently discriminatory
to ask someone to declare their racial
background on a job application.
To address this problem – and the

fact that many individuals graduate
law school lacking a clear understanding
of the nuts and bolts of handling a civil
litigation matter – we created a
Fundamental Fridays program,
through which an experienced young
lawyer will meet with third-year law

students and younger lawyers on the
first Friday of each month to provide
mentoring on litigation basics such as
how to present motions to Allegheny
County Motions Clerk Tony Bagnato;
the difference between a motion and a
petition; the effect of various liens on
settlement; dealing with evasive and
obstructionist discovery responses;
and how to obtain court approval of
minor and estate settlements.
It is my sincere hope that this

program will result in building
relationships with individuals of
diverse backgrounds so that they will
remain in Western Pennsylvania and
that it will promote better lawyering
by furnishing young lawyers with
practical training they did not receive

in law school – including how to avoid
being a jagoff. We are reaching out
to pertinent law student associations
to promote diversity among program
participants.
Please call me if you have any

suggestions or questions regarding
the Civil Litigation Section Council.
I’m here to serve you. n

Craig L. Fishman began college at the
University of Pennsylvania at the age of
15 and graduated on the Dean’s List. He
received a Master of Public Health
degree from Northwestern University
School of Medicine, and attended the
University of Pittsburgh School of
Medicine and the University of
Pittsburgh School of Law.

Musing from the Chair
By Craig L. Fishman 

Several articles in the Lawyers
Journal have addressed professionalism
in the law. If by this point you don’t
understand that you shouldn’t be a
jerk (“jagoff” to those of you fluent in
Pittsburghese) to other attorneys,
please call me, and I will assemble a
highly-skilled team of section
members to hoist the rock under
which you have been residing. If you
encounter another attorney who fails
to act in a professionally courteous
manner, then by all means “Cry havoc,
and let slip the dogs of war.”
For example, I found myself in a

situation where opposing counsel
would not respond to discovery
requests unless I prepared a motion to
compel, and then on the presentation
date, the attorney would serve
answers and frivolous objections,
including general objections, rendering
the first motion moot, and requiring
me to prepare another motion to compel.
(See boxed note for why I so dislike
prefatory general objections.) I decided
to handle that individual by serving
my written discovery along with a
motion to compel discovery. Although
this tactic clearly is aggressive, it was
the only way to combat defense coun-
sel’s dilatory conduct and avoid
unnecessary delays, both of which
prejudice my client.
Many years ago, defense counsel in

a medical malpractice trial asked
my liability expert if she was a
professional witness. She responded:
“This ain’t no place for amateurs.”
That glib response also applies to

civil litigation. If you aren’t aggressive
enough and knowledgeable enough in
a field to handle it in a competent
manner, pick up the phone and refer it
to someone who is proficient. Any
other course of conduct is a disservice
to your client.

* * *
The ACBA Civil Litigation Section

exists, in part, to keep our members
informed of developments in the field
of civil litigation and to promote the
education of civil trial lawyers. We
serve the residents of Western
Pennsylvania by helping ensure that
our members are proficient, are
professional and are providing a
valuable service to their clients.
This has been a busy and exciting

year for the Civil Litigation Section. I
want to thank all the members of the
Civil Litigation Section Council for
working diligently to accomplish all
the projects I’ve placed on our ambitious

Craig Fishman
Civil Litigation Section Chair

Civil Litigation Section Chair Message

On prefatory general objections
I hate prefatory general objections because they place one at great risk of
being sandbagged at trial. Pennsylvania Rules of Civil Procedure 4006 and
4009.12 and Federal Rules 33 and 34 require that specific objections
appear in response to written interrogatories and requests for production of
documents. Prefatory objections aren’t permitted, in that they constitute
general objections to every written discovery request. The danger of failing
to obtain a court ruling on general objections is illustrated by Dominick v.
Hanson, 753 A.2d 824 (Pa. Super. 2000), where the defendant objected to
the plaintiff’s written discovery regarding video surveillance, and plaintiff’s
counsel did not obtain a court ruling on that objection. Video surveillance is
discoverable in Pennsylvania but does not need to be disclosed until after a
plaintiff’s deposition has been conducted. The Superior Court held that the
video surveillance was admissible at trial, even though it had not been produced,
because the plaintiff’s counsel did not obtain a ruling on the objection.
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PHOTOS BY MARK HIGGS

Duquesne University President Ken Gormley, Allegheny County Executive Rich
Fitzgerald, ACBA President Melaine Shannon Rothey and Gov. Tom Wolf were joined
by a host of Duquesne University law students at the prayer breakfast.

Judge David Spurgeon, state Rep. Ed Gainey and Judge Donald Walko Jr. pose for a
photo during the breakfast portion of the program.

From left, Jeff Mallory, Dan Burt and Sala Udin gather for a photo while celebrating
Martin Luther King Jr. Day. Udin, a former Pittsburgh councilman who had been a
Freedom Rider during the civil rights movement, was pardoned in December by
President Barrack Obama for a criminal charge of carrying a firearm across state
lines in 1970 while driving back from an assignment to register black voters in the
Mississippi Delta. Udin was stopped for speeding near Louisville, Ky. Police found an
unloaded rifle that Udin had for self-defense in the trunk of his car.

The Rev. Glenn Garrett Grayson Sr. accepts the Drum
Major for Justice Award.

As master of ceremonies, Tracey McCants-Lewis welcomes
the crowd to the prayer breakfast’s program.

Sylvia Nichole Winston, Homer S. Brown Division secretary,
offers opening remarks.

Former U.S. Attorney David Hickton, Duquesne University
President Ken Gormley and Mark Phyllis, chair of the
ACBA LGBT Committee, pause for a quick photo. 
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MARTIN LUTHER KING JR. PRAYER BREAKFAST & PROGRAM

PHOTO BY JOCELIN HERSTEK

HSBD and ACBA officers gather with Rev. Glenn Garrett Grayson Sr., Drum Major for Justice
awardee. Pictured, front, from left are: Quinntarra Morant, HSBD chair; Tony Thompson, Gov.
Tom Wolf, Grayson; ACBA President Melaine Shannon Rothey and Sylvia Nichole Winston, HSBD
secretary; back: Ron Jones, HSBD chair elect; and ACBA President-Elect Hal Coffey.

PHOTO BY MARK HIGGS

President Judge Jeffrey Manning of the
Allegheny County Court of Common Pleas
chats with Kalief Rethage during the breakfast
portion of the program.

PHOTO BY MARK HIGGS

The congregation sings “Lift
Ev’ry Voice and Sing” to initiate
the award ceremony.

PHOTO BY MARK HIGGS

With state Rep. Jake Wheatley Jr. looking on,
Rep. Dan Frankel presents Grayson with a
special proclamation. Rep. Ed Gainey also was
on hand for the presentation.
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Is the Pittsburgh legal community
ready for what is already here?
By Matthew Doebler

It is not novel to suggest that self-
driving cars are coming. Even the
dimmest view of the future accepts
that at some point cars will be able to
function without a driver.
But here in Pittsburgh, this is not a

view of the future. This is now.
Since Sept. 14, 2016, Uber has been

testing self-driving cars in Pittsburgh.
These are driving on the same roads
that we take to our offices and on the
same streets we cross on our way to
the courthouse. What’s more, in
December of 2016, PennDOT
announced its intent to attract more
companies to test their self-driving
cars in Pittsburgh.
Allegheny County lawyers need to

accept their responsibility to prepare
the legal system for the changes this
new technology brings. A good place
to start is with an overview of the
key issues.
1. The technology is still being

developed.
There is no widely accepted definition

for what “self-driving car” and
“autonomous vehicle” mean. The
Society of Automotive Engineers has
established a classification system
that identifies six levels of driving

automation from “no automation” to
“full automation.” But where “self-
driving” technology will ultimately
land on this scale remains unclear.
Similarly, whether humans will have

any ability to override the machine has
not been decided. Another big-picture
technology question is whether vehicles
will communicate directly with each
other or will interact through a larger
computerized infrastructure. 
Widespread adoption cannot take

place until the 10,000-meter picture is

clear concerning these issues and
many more. We get excited because
we are promised self-driving cars in
the immediate future and we see
autonomous Uber vehicles all around
us. But we need to remember that the
technology is still being developed. 
Furthermore, we need to be

participants in that process. Lawyers
should not unnecessarily meddle in
technology’s development. However,
we will be living with the results of
decisions that are currently being

made for a long time. We have a
responsibility to make sure we are a
part of the conversation and influence
the direction the technology takes.
2. Car-crash cases are likely to look

more like products-liability cases
than a traditional motor vehicle
accident case.
Under the existing model, car crash

cases evaluate which driver was
negligent in operating his or her vehicle.
Expert testimony in the field of accident
reconstruction may be used to establish
liability, but it is not necessary.
To the contrary, once cars become

self-driving, there will be no driver to
behave negligently. Therefore, any

Self-driving cars

Continued on page 7

Lawyers need to have a working-
knowledge of the issues 
currently being addressed by
the technological community.
Through understanding the 
initial topics, we can prepare to
ask and answer the deeper 
questions that will inevitably arise.

Mediation and Arbitration/
Civil Litigation

• Resolved over 1,500 cases through Mediation
and Arbitration (UM/UIM)

• Practicing Civil Trial Lawyer with over 35 years experience 
representing plainti�s and defendants (auto, premises, 
products liability, medical malpractice, bad faith,
workers comp)

• Knowledge of insurance coverage disputes and primary/
excess insurance coverages

• Member - Academy of Trial Lawyers of Allegheny County

• Approved Mediator - U.S. District Court, Western District
of PA

• Invited Member - The National Academy of Distinguished 
Neutrals (NADN)

HARRY M. PARAS
Attorney at Law

428 Boulevard of the Allies
Suite 300
Pittsburgh, PA 15219

Phone: 412-391-8100

Fax: 412-391-9972

Email: hmp@harryparas.com

Website: www.harryparas.com
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STUCK IN THE ’70s
Personal-injury limits no longer groovy
By Joseph Froetschel

The year was 1974. The United
States was still feeling the effects of
the oil crisis. By August, President
Richard Nixon would resign following
the Watergate Scandal, and by
December, the Beatles break up would
be official. Median income nationally
was $11,200 annuallyi, or just over
$215 per week. Median home prices
were just over $36,000. A Big Mac was
65 cents, a Hershey Bar was 15 cents
and a new car would run you
around $3,500.
To insure that new car, the

Pennsylvania State Legislature had
just enacted legislation requiring all
Pennsylvania drivers to carry minimum
limits of automobile insurance. The
amount of those limits in 1974 would
be instantly recognizable to anyone
who’s familiar with the slogans of
budget insurance providers today,
such as those that advertise “state
minimum coverage” and “keep it legal
for less.” Why is that? Because the
minimum required coverage established
by the Pennsylvania No-fault Motor
Vehicle Insurance Act in 1974 was the
exact same amount that is required
today! Those amounts of
$15,000/$30,000/$5,000, have not
changed in more than 40 years and
are tied for second lowest limits
across the countryii. 
Those numbers translate into

$15,000 per claimant, $30,000 total
per incident (for two or more
claimants) and $5,000 for property
damage. This means that if a minimally
insured individual severely injures
another driver, the most the insurance
company will pay to that injured party
would be $15,000. Similarly, if that
same minimally insured driver hits a
school bus, the most that the insurance
company would pay to all the injured
individuals would be $30,000.
In the time since the institution of

those limits, median income in the
United States has risen slightly more
than inflation to $56,516. Medical care
has risen somewhere in the neighborhood
of 800 percent. Ignoring the issue (and
cause) of steep increases in medical
care and prescription costs, the apparent
shortfall of the current limits is starkly
represented by the property damage
limits. In 1974, the price of a new car
averaged $3,500, so the $5,000 in
limits would more than cover the
replacement value. In 2016, the
average new car price was about

$33,000, or nearly seven times the limits
of minimum insurance. Taking into
account inflation and the Consumer
Price Index, the initial limits of 1974,
when adjusted for inflation into 2016
dollars, are approximately equal to
$49,866/$146,867/$24,477.
While it is shocking to think that, in

nearly 40 years, there have not even
been adjustments for inflation – let
alone adjustments for the increasing
costs of medical care and property
damage – it is probably not a surprise
that automobile insurance limits are
not the only area where limits have
stagnated for four decades.
Much like the No Fault Act’s changes

to personal automobile insurance, the
1970s also saw the abrogation of
governmental immunity by the
Supreme Court, initially in the case of
Ayala v. Philadelphia Board of Educationiii
(allowing claims against local government
agencies) and in Mayle v. Pennsylvania
Department of Highwaysiv (permitting
claims against the Commonwealth). In
response to the court’s decisions, the
Legislature implemented the Political
Subdivision Tort Claims Actv and
Sovereign Immunity Actvi, restricting
the types of claims that could be filed
and limiting the damages against local

governments and Commonwealth
defendants. Those limits – $250,000
per claimant for sovereign defendants
such as the commonwealth, PennDOT
and the Port Authority of Allegheny
County; and $500,000 per claimant
for defendants such as the City of
Pittsburgh, Pittsburgh Water and
Sewer Authority, townships, boroughs
and other local agencies – have
remained unchanged since the institution
of the acts in 1978. Adjusting for inflation,
those amounts today would be more
than $831,000 and $1,660,000. 
When will this change? For the past

several Legislative sessions, there have
been discussions to raise Pennsylvania’s
automobile minimums to $30,000 (per
person), $60,000 (for two or more
claimants), and $10,000 in property
damage. These changes would not bring
the requirements in line with inflationary
adjustments to the original 1974 limits,
which would be on-par with an
increase to $50,000/$150,000/$25,000,
but would get the commonwealth on
par with most other states in the
union. Based upon the recent legislative
activity, it appears that at some point
in the near future the auto insurance
minimums will be increased, but there
hasn’t been any similar movement to

raise the government immunity limits.
Due to the limits remaining

unchanged for so long, there have been
new challenges to the constitutionality
of these limits, most recently in Zauflik
v. Pennsbury School Districtvii. While
the court upheld the constitutionality
of the limits in that case, state
Supreme Court Justice Max Baer’s
concurring opinion foreshadowed that
the court might not always come to
the same conclusion and urged the
Legislature to re-evaluate the limits
on damages before the court is
required to reconsider the issueviii. 
A lot has changed since 1974 –

rotary phones have been replaced by
smart phones, the Dow Jones Industrial
Average is pushing 20,000 instead of
bottoming out just below 600 and
hippies have been replaced by hipsters.
Although sentimentalists might miss
the days of 65-cent Big Macs, 15-cent
Hershey Bars and $3,500 sticker
prices on new cars, they can, for the
time being, take solace in the fact that
government defendants and drivers
with minimal insurance are still legally
carrying the nostalgic limits of the
disco era. n

Joseph Froetschel is an attorney at
Gismondi & Associates where his practice
is focused on representing injured
individuals in medical malpractice,
products liability, motor vehicle accidents
and general personal injury claims. 
i ($54,830 in 2016 dollars)
ii Only Florida has lower limits of
$10,000/$20,000/$10,000
iii 305 A.2d 877 (Pa. 1973)
iv 388 A.2d 709 (Pa. 1978)
v 42 Pa. C.S.A. §§ 8541-8564
vi 42 Pa. C.S.A. §§ 8521-8528
vii 104 A.3d 1096 (Pa. 2014)
viii See 104 A.3d at 1133-36

crash likely will be the result of a
defect in one of the cars involved in
the collision. This may be a result of
the sensing systems, the decision
making algorithms or the mechanical
implementation. But the focus is likely
to switch to an analysis of how the
car – as a machine – operated and how
it was designed.
This change obviously will lead to a

different approach to litigating car
crash cases. Where police reports and
driver testimony are the current tools
of the trade, event data recorders and
engineering analysis likely will be the
future of the business. Knowing what
the car knew and why it made the
decisions it did will require analysis
of proprietary data storage devices
and algorithms. 
This process is likely to be both

expensive and frustrating. Manufacturers
have not been eager to release this
information in the past, and there is no
indication that they will be less secretive

SELF-DRIVING CARS 
continued from page 6

Matthew Doebler

PHOTO: NATIONAL ARCHIVES 

You’d be hard-pressed to find a better representation of the 1970s than
Richard Nixon bowling in the White House with that wallpaper as the
backdrop – except for maybe Pennsylvania’s current minimum
requirements for auto insurance and its limits on personal-injury cases
against government defendants.

Joseph Froetschel

3. Regulation is urgently needed.
The current state of laws and

regulations concerning self-driving
vehicles is messy and incomplete.
States have taken a variety of positions,
ranging from silence to general
acceptance. The federal government
has penned a policy statement, but it more
closely resembles a set of best practices
for states than national standards. 
Pennsylvania has not adopted any

legislation concerning self-driving
cars. Lawmakers have suggested that
Pennsylvania legislation will parallel
the federal policy, and PennDOT has
similarly signaled intent to adopt the
federal approach.
The rules, however, remain unwritten.

Pennsylvania lawyers are presently
unarmed with a legislative or regulatory

framework to guide business planning
or litigation, even while self-driving
vehicles roll through our streets.
In this regard, one of the most

important roles Pittsburgh lawyers
must currently play is that of concerned
citizen. Our lawmakers must know that
we expect prompt and comprehensive
action on the legislative front. It is
important for elected officials to know
that the attorneys charged with using
the laws they pass are anxiously
awaiting action. n

Matthew Doebler is an attorney with

Pribanic & Pribanic, LLC. His experience

with products cases and his fascination

with technology make self-driving cars a

passion of his.

in a self-driving world. Expert
involvement will be mandatory and
they will, therefore, be able to charge
a premium for an opinion.

Since Sept. 14, 2016, Uber has been testing self-driving cars in
Pittsburgh. These are driving on the same roads that we take to
our offices and on the same streets we cross on our way to
the courthouse.
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UTPCPL – a not-so-sexy but powerful tool
By Ken Behrend

Reading about statutory-based
claims can be like watching paint dry.
At least, that’s what I hear, at first,
when I tell other attorneys about the
types of cases I handle. Indeed, the
advice given to me about writing this
article was to try and make the topic
“interesting” and “sexy.”
So here goes: TREBLE DAMAGES!

A LOW BURDEN OF PROOF!
COURT-AWARDED ATTORNEY’S
FEES! Moreover, the Unfair Trade
Practices and Consumer Protection
Law applies to each of the millions of
consumer transactions that occur in
our commonwealth every day. When
you file a UTPCPL claim, you may
help improve the way a corporation
does business, protect consumers
across the Commonwealth and help
honest businesses to compete in the
marketplace – all noble goals worthy
of an attorney’s time and energy.

UTPCPL background

The Pennsylvania Supreme Court
explained that the purpose of the
UTPCPL is the eradication of the use
of unfair and deceptive practices in
the commonwealth. Com. v. Monumental
Properties, Inc., 329 A.2d 812, 815 (Pa.
1974). Eradicating anything takes
powerful and concerted action. This
task has been placed on the shoulders
of individual consumers, their attorneys
and our courts.
When the statute was enacted in

1968, it was only for district attorneys
to enforce. However, the DA’s became

so overwhelmed by the volume of
consumer complaints that they went
to the Legislature, which amended the
statute in 1976 to permit claims to be
filed by individuals acting as private
attorney generals. 
Many – but, most importantly, not

all – consumer claims are small in
value. However, to assist consumers
in making the decision to take on, for
example, a billion-dollar defendant,
the Legislature leveled the playing
field – and in doing so encouraged
corporations to use fair and ethical
business practices – by providing for
the award of not only restitution but
also treble damages.
“The clear interest of the UTPCPL

is to treble the actual money loss
suffered as a result of a consumer-

type fraud. The use of the word
“damages” instead of “damages or
restitution” cannot be meaningful,
given the overall intent and purpose of
the legislation.” Metz v. Quaker
Highlands, Inc., 714 A.2d 447, 449 (Pa.
Super. 1998). 

The Richards case

On Dec. 16, the Superior Court
weighed in on some significant issues
regarding the UTPCPL in Richards v.
Ameriprise Fin., Inc., 2016 Pa. Super.
289, __ A.3d ___ (Pa. Super. 2016).
These include: if plaintiff fails to
prove a negligent and fraudulent
misrepresentation claim, does this
mean the UTPCPL must also fail? Can
restitution and treble damages be
awarded for the same claim? Can
punitive damages be awarded?
The Superior Court upheld the trial

court’s nonjury verdict entered by
Judge Paul F. Lutty Jr. The claim was
for the deceptive sale of a life
insurance policy. (Insurance is subject
to the purview of the UTPCPL.
Pekular v. Eich and State Farm, 513
A.2d 427 (Pa. Super. 1986), appeal
denied 533 A.2d 93 (Pa. 1987). Also,
UTPCPL claims are heard nonjury in
state court. Fazio v. Guardian Life, 62
A.3d 396 (Pa. Super. 2012), appeal
denied, 72 A.3d 604 (Pa. 2013).)
The facts turned on the use of

deceptive business practices to
persuade the elderly plaintiff to pay
an overcharge of $15,000 to keep his
$100,000 policy in force. The husband
died before trial, and the widow
testified that the cost was supposed to

be $500 per month and nothing more.
Upon the husband’s death, the insurer
paid the $100,000 death benefit but
refused to refund the $15,000.
Lutty found that the insurer violated

the UTPCPL in using deceptive
practices and awarded restitution of
$34,006, which included interest at 6
percent per annum; treble damages of
$102,019; punitive damages of
$50,000; counsel fees of $110,883; and
costs of $1,760. However, on the
claims for negligent misrepresentation
and fraudulent misrepresentation –
which also were heard nonjury by
agreement of the parties – there was a
defense verdict.
The defendants appealed, arguing

several points of interest, beyond the
usual lack of factual support for the
verdict type arguments: 1) How can
there be a finding of UTPCPL violations,
but a defense verdict on the other
claims? 2) the UTPCPL does not
expressly provide for the award of
punitive damages and 3) the amount of
award of attorney’s fees is excessive. 
The Superior Court, in Richards,

for the first time, provided clarification
for several important issues:
In rejecting the defendants’ argument

that the trial court must find for
defendant on the UTPCPL claims
since it found for the defendants on
the negligent misrepresentation and
fraudulent misrepresentation claims,
the court reasoned: “each claim has
separate and distinct elements that must
be proven according to its applicable
burden of proof. Based on the foregoing,

Ken Behrend

Continued on page 12
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Judge Della Vecchia offers sage advice
via ‘Immutable Rules of Trial Practice’
By Jonathan Stewart

After walking the wind tunnel
known as Grant Street on the coldest
day of the year so far, I step into the
grand old City-County Building with,
I’m confident, a bit of frostbite on the
tip of my nose. I pass through the
metal detectors and head toward the
ornate elevator banks that will whisk
me to the seventh floor. My destination
is the professional home and chambers
of Judge Michael A. Della Vecchia. If
you’re looking for someone with a
wealth of legal experience in our
county, you would be hard pressed to
find someone with as much well-
rounded exposure to the practice of
our craft as Della Vecchia. 
Prior to his appointment and

election to the bench in 2001, Della
Vecchia was active as a general
practitioner for 30 years with, as he
describes it, “a bent” towards litigation.
Twenty of those years he simultaneously
held the office of the Allegheny County
Recorder of Deeds. All told, he has
been intimately involved in our local
and regional legal profession for
almost five decades. 
As a judge in the Civil Division for

the 5th Judicial District of Pennsylvania,
he was given the task of handling
more than 1,800 cases that were three
years or older. The hope was that he
could motivate them to reach a final
disposition and help alleviate an over-
crowded docket of matters that had

arguably matured well past their
prime, and in some cases, were dying
on the vine. Della Vecchia was up to
the assignment and did in fact help
“decrease the surplus population.”
(Dickens, Charles. A Christmas Carol.
Chapman & Hall, 1843.) His role gave
him opportunity to preside over many
trial-ready cases and, incidentally,
offered him a platform to assess the
effectiveness of trial counsel.

Judge Della Vecchia has served as
the trial judge for many notable cases;
maybe none as noteworthy as the 2012
injury case brought by the family of a
deceased plaintiff against West Penn
Power – tried by the very capable
Philadelphia plaintiff ’s attorney
Shanin Specter – which resulted in a
verdict of $109 million, the largest
verdict in Allegheny County history.
His observations on the successes and

failures of jury trials led him to craft
what he calls his “Immutable Rules of
Trial Practice.” Here’s a few of his
major “Immutable Rules”:
Summarize – Plaintiffs should be

able to explain their case “in a nutshell.”
The more complex the storyline
becomes, the more likely it benefits
the defense. Additionally, if the
defense is better able to summarize
their position, it too often gives them
the advantage.
Opening statements – Della Vecchia

says he’s observed an unfortunate
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Continued on page 12
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While discussing his “Immutable Rules” before a trial last month, Judge
Michael Della Vecchia said he once was told his rules were “pithy.”
“Pithy?” Della Vecchia said with a laugh. “How about ‘profound?’”
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orders are immediately appealable
under the collateral order doctrine,
codified in Pa. R. App. P. 313. But
Farrell makes clear that even orders
that require a party to produce
privileged information only to the
court in camera may also be appealed
immediately. That is, according to the
superior court, “[i]f materials are
privileged, no one, not even a trial
judge, may have access to them.”
This aspect of the court’s opinion is

significant and unique as such appeals
are not permitted in the federal system
under the U.S. Supreme Court’s decision
in Mohawk Industries, Inc. v. Carpenter,
558 U.S. 100 (2009). As the superior
court acknowledged, the Pennsylvania
Supreme Court has held that this
precept of Pennsylvania state court
practice survives Mohawk. 
Second, substantively, the Superior

Court concluded that Regola’s hand-
written notes were absolutely protected
by the attorney-client privilege,
regardless of the fact that Regola did
not know why he was taking the notes:
Regola took the notes at the direction
of his attorneys for the purpose of
securing his assistance in defending
him, and he shared them only with his
lawyers. Moreover, Regola never

ATTORNEY-CLIENT PRIVILEGE
continued from front cover

Lauren Garraux Jackie Celender Connor Baer

waived the privilege protecting the notes
but, instead, continually asserted it
during the civil case, including in
privilege logs that the superior court
described as “clear and unequivocal.”
The decision in Farrell underscores

the strength of the attorney-client
privilege under Pennsylvania law and
is a good example of best practices
that Pennsylvania attorneys can – and
should – take to ensure that privileged
materials remain protected. Specifically,

the privilege, though strong, is not
self-effectuating and must be asserted –
or, as in Farrell, repeatedly asserted
during discovery, in response to
written requests or in a clear and
detailed privilege log – for its value to
be fully realized. n

Lauren Garraux, an associate in K&L
Gates’ Pittsburgh office, focuses her
practice on business and commercial
litigation, including contract and business
tort matters and disputes between

health care providers and commercial
payors relating to reimbursement for
services rendered to plan members.
Jackie Celender is an associate in K&L
Gates’ Pittsburgh office. She concentrates
her law practice in the area of commercial
litigation, with a particular focus in the
insurance coverage and construction
practice areas.
Connor Baer, an associate in K&L

Gates’ Pittsburgh office, advises on a
variety of complex commercial litigation
and disputes matters.

Opinions
The Pittsburgh Legal Journal provides ACBA members with timely, precedent-setting, full text
opinions, from various divisions of the Court of Common Pleas. These opinions can be viewed

in a searchable format on the ACBA website, www.acba.org.
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the trial court correctly found
(a)ppellees met their burden for the
UTPCPL claim, but failed to meet
their burden for the misrepresentation
claims.” Opinion at *18 - *19. Also, the
opinion confirms that UTPCPL claims
are determined by a “preponderance
of the evidence” standard, citing to
Boehm v. Riversource Life Ins. Co.,
117 A.3d 308, 323 (Pa. Super. 2015). 
By accepting defendants’ argument

that no punitive damages should be
awarded under the UTPCPL, the
court stated: “The trial court had the
discretion to award to treble damages,
but the trial court was prohibited from
imposing punitive damages under the
statute. See 73 P.S. § 201-9.2(a); see
also McCauslin [v. Reliance Fin. Co.,
751 A.2d 683 (Pa. Super. 2000)].
Opinion at *12.
In upholding the amount of attorney’s

fees awarded, the Superior Court
stated the amount was proper in light
of the amount of damages awarded,
the complexity of issues and “in the
face of corporate adversaries with
greater resources than (a)ppellees,
and counsel did so on a contingent
basis for approximately thirteen

UTPCPL 
continued from page 9

years.” The “length of time” of litigation
and the amount of resources of the
corporate defendant are specifically
mentioned by the Superior Court for
the first time as elements a trial court
may consider when awarding counsel
fees. Opinion at *21.
The case is now remanded to the

trial court to recalculate the award of
damages. This means that a UTPCPL
claim over $15,000 resulted in an
award of more than $248,000, without
including the costs of defense – proof
that the UTPCPL is a very powerful
weapon in the arsenal of consumers
and their attorneys. n

Ken Behrend is a civil litigator and appellate
advocate helping develop the law of
insurance bad faith and consumer protection.

trend over the past several years toward
trying an entire case in the opening
statement, which leads him to conclude
in these instances, “what is the point in
trying the case following such an opening?”
Expert witnesses – The judge offers

this anecdotal evidence to lawyers who
are hard at work deliberating over
what expert opinion to use: “He who
calls a witness with a British accent
wins.” More practically, however, he likes
to remind lawyers that it is somewhat
of a fool’s errand to try and discredit
an expert based upon how much
money they made for their appearance
when both sides have paid for similar
expert advice. As evidence, he points
to a jury trial in which a plaintiff ’s
attorney, with extreme bravado, elicited
from the defense’s medical expert that
they were paid $6,000 to essentially
testify against their client. Defense
council did not object to the line of
question, but instead remained notice-
ably quiet, later soliciting from the
plaintiff ’s medical expert that he was
in fact paid $14,000 for his opinions. 
Clients – Those people you represent,

sitting next to you at the table? They
can really hurt you by making faces or
feigning pain.
Social media – Know what is going

on with social media surrounding your
case always.

JUDGE DELLA VECCHIA 
continued from page 10

It’s the case that counts – Great
lawyers take a good case and get great
results. Great lawyers take a bad case
and embrace defeat.
Jury verdicts – Big money cases

often have one of three essential
characteristics in a relatively conservative
county like Allegheny:
• It involves children.
• It involves mesothelioma.
• It is a good case paired with 
an unreasonable defendant
who refuses to settle.

As this point in our conversation, I
looked up at the clock behind Judge
Della Vecchia and realized I already
monopolized his time for the better
part of an hour. At the same time, I
saw him attempt to inconspicuously
look at his wristwatch, prompting me
to ask him if we were OK with time.
In his typically gracious way, he
assured me I wasn’t inconveniencing
him. This led me to consider creating
my own list of “immutable practices
of an effective judge.” Rule No. 1:
Professional generosity from the
bench earns you goodwill from
the bar. n

Jonathan M. Stewart, Esq., is the managing
partner of Stewart, Murray & Associates
Law Group. He has been practicing as a
civil litigator in Allegheny County for
more than 15 years, primarily representing
injured plaintiffs.

harassed him about his relationship
with another man. Scott Medical
moved to dismiss the complaint,
asserting that sexual-orientation
discrimination is not prohibited by
Title VII. 
Bissoon denied Scott Medical’s

motion to dismiss and ruled that Title
VII’s prohibition against discrimination
“because of sex” also prohibits
discrimination based on sexual
orientation. She found no meaningful
difference between sexual-orientation
discrimination and discrimination
“because of sex” because sexual-
orientation discrimination always
involves judgments or stereotypes
about how a person should behave
based on their sex. As such, sexual-
orientation discrimination inevitably
is discrimination “because of sex.”
Bissoon concluded: 
“That someone can be subjected to

a barrage of insults, humiliation,
hostility and/or changes to the terms
and conditions of their employment,
based upon nothing more than the
aggressor’s view of what it means
to be a man or a woman, is exactly
the evil Title VII was designed
to eradicate.”
Bissoon’s decision will not end the

issue of whether Title VII prohibits
employers from engaging in sexual
orientation discrimination. Federal
courts in other jurisdictions now are
hearing similar cases. For example,
unlike Bissoon, the 7th Circuit recently
declined to extend Title VII’s protection

BISSOON’S TITLE VII RULING 
continued from front cover

to sexual-orientation claims. The 2nd
Circuit and 11th Circuit have heard
similar cases this year; decisions
are expected soon in both cases.
Regardless of how the issue plays out
in courtrooms across the country,
Bissoon’s ruling is an important
development in this area of the law
because it sets the stage for an
appeal to the 3rd Circuit. That
decision should clarify whether
federal law prohibits sexual orien-
tation discrimination by employers
in Pennsylvania. n

Shane Miller is an associate in the
litigation group at Tucker Arensberg,
P.C. He concentrates his practice on
general civil and commercial litigation.
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Jury’s online search results in new trial

By Sydney Rochelle Normil

Court instructions forbid jurors
from conducting independent
research, but what impact does their
failure to follow directions have on a
civil trial? In the case of Piole v.
Pupich, Judge Alan Hertzberg granted
a new trial once evidence surfaced
that two jurors searched for and found
prejudicial information online
about one of the parties. In September
2016, this was a first for Judge
Hertzberg, but whether it will be the
last is up for debate.
Hertzberg noted that there are

many instances during trial when
people use the internet without dispute.
For example, attorneys utilize
information obtained from the internet
to cross examine a witness without
objection. What is less common is the
use of the internet “in a sense of the
jury not following instructions.”
In Piole (GD 06-23189), Joseph

Piole brought suit against Defendant
Charles Pupich, alleging Pupich
improperly terminated a lease and
breached an oral agreement. With no
witnesses to the oral agreement, the
jury was tasked with determining
which party was being truthful. The
jury ultimately ruled in favor of
Pupich. After trial, Hertzberg was
informed that two jurors had searched
for, located and shared information
regarding Piole’s criminal history
with the jury during deliberations.

Following two hearings, Hertzberg
concluded that the jury was prejudiced
by the information revealed in the
internet search and a new trial was
granted. Hertzberg had previously
ruled on a motion in limine during
trial that the same evidence of Piole’s
criminal history was irrelevant and
would not be presented to the jury.
This wasn’t the first time in

Allegheny County that a jury defied
court instructions related to internet
usage. Allegheny County’s electronic
docket system posed an issue when
the bench learned that juries were
accessing and reviewing pleadings of
the case they were serving on.
Motions in limine, where the judge
rules that certain evidence is or is not

admissible, were the most problematic.
The jury’s ability to access the motion
in limine effectively “destroyed the
ruling,” Hertzberg said.
In 2013, Judge W. Terrence O’Brien

issued an administrative order that
temporarily blocks access to the
online docket once a trial commences.
Internet access is restored once the
jury is dismissed. During trial, the
case files are accessible in person at
the courthouse. At the time, O’Brien
reported that the potential for
prejudice to the parties outweighed the
minimal restriction to the public access.
Similarly, the root of the issue is the

competing interests of the jury’s
penchant for information and the
party’s right to have only admissible
and relevant evidence admitted into
trial. “Juries feel they’re being kept in
the dark and don’t want to be,”
Hertzberg said. In the case of Piole,

he suspects that the two jurors just
“couldn’t get over the habit to look up
the unknown.”
In light of modern technology, the

topic of juries and internet usage is
not a new one. Hertzberg said the topic
is being discussed amongst trial judges
in Allegheny County and Pennsylvania
since his arrival to the bench in 2009.
“There’s not too much debate that

it’s not a good thing going on.”
As discussions continue, there does

not appear to be immediate plans for
an official resolution. One proposed
solution is to bar smartphone usage in
the courtroom. However, Hertzberg
doesn’t intend to implement that method.
“I don’t want jurors to have that

experience. For most of them it’ll be
treating them like children,” he said.
“Most can follow instructions. To the
degree that two in one trial weren’t
able to do that – that might be two
out of hundreds.”
In the wake of Piole, Judge

Hertzberg does not anticipate altering
his current trial procedure but remains
open to implementing alternative
ideas. Piole v. Pupich is currently
on appeal (1002 WDA 2016) to the
Superior Court. See PLJ Opinions –
Nov. 11, 2016 for full opinion. n

Sydney Rochelle Normil is an attorney at
Buchanan Ingersoll & Rooney who focuses
on antitrust and commercial litigation.
She also serves as the Board Secretary of
Christian Legal Aid of Pittsburgh.

Sydney Rochelle Normil
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High-net-worth families brace for new IRS rules
By Ruth Ann Crawford

On Aug. 2, the Internal Revenue
Service issued proposed regulations
under Section 2704 of the Internal
Revenue Code that would significantly
affect valuation discounts for estate
and gift tax purposes. For those high-
net-worth families who are over the
estate tax thresholds, time is running
short to take action before the new
rules take effect. Ruth Ann Crawford –
senior vice president, director with
PNC Wealth Management – sat down
with Gene Crescente, senior wealth
strategist with PNC Wealth Management,
to discuss a few strategies that families
may want to employ.
Ruth Ann Crawford: What will

these proposed regulations mean if
they are adopted?
Gene Crescente: In their current

form, these regulations would eliminate
most of the available discounts on
transfer taxes for minority interests in
family-controlled entities such as
corporations, limited liability corpora-
tions and partnerships. And, the rules
apply to both operating businesses as
well as family limited partnerships
holding securities. If the proposals are
adopted, which we think will happen
early this year, there may be a very
short window of opportunity for
individuals to take advantage of the
currently available discount rules,
which have traditionally been used to
help lower the value of assets subject
to estate and gift taxes.
RAC: What should a family do if

it will be affected by this proposed
legislation?

GC: First, it’s important to determine
the potential impact of the proposed
regulations on your family’s wealth-
transfer plans. If it’s necessary to take
action, you may want to transfer
interests in closely held family entities
before the new law is finalized.
However, it’s important to note that
the decision to expedite a transfer of
interests requires considerations
beyond potential tax mitigation. Such
a move could have a drastic impact on
family dynamics. It’s a complex
decision, with potential outcomes that
could be felt for generations to come.
RAC:What other options are there?
GC: You can explore other family

wealth transfer strategies that will
remain available even if the proposed
regulations are finalized in their current
form. First, you may want to structure

entities to avoid family control levels
that subject them to the regulations. If
20 percent or more of an entity is held
by a charity or nonfamily member –
for example, a friendly ex-spouse
sharing the same children and grand-
children – then certain transfers may
still qualify for discounts. 
Second, you can use gift and

generation-skipping tax exemptions.
For example, an individual looking to
transfer his wealth has a $10 million
estate, and $5 million of his exemptions
remaining. That individual could look
to gift half of his assets to trusts for his
beneficiaries. Doing so would isolate
those assets and their future appreciation
from death tax at the time of that
individual’s passing. 
As a third option, you may want to

consider the sale of assets at
undisclosed value to family trusts in
exchange for promissory notes. Sales
or gifts of assets to family trusts for
income tax purposes can typically be
an effective wealth transfer option,
even with undiscounted assets. 
RAC: How would that third option

work?

GC:With a grantor trust for income
tax purposes, the transferor continues
to pay income tax on the taxable items
of the trust. These payments allow
appreciation of the trust assets outside
of the taxable estate, unencumbered by
income tax. In essence, the transferor’s
payment of income tax on behalf of
the family trust is what could be
called a “free” gift and is not subject
to federal gift tax. With that in mind,
sales of assets to trusts with the
transferor taking back a promissory
note may offer discounting possibilities.
Because the promissory note received
back is not an entity subject to the
proposed regulations, the note could
potentially be transferred by the
grantor at a discount.
RAC: How soon should a family act

to change its wealth transfer plans in
anticipation of these new IRS rules?
GC: Due to the complexity of the

rules and related tax laws involved
along with the closing window of
opportunity to take advantage of these
discounts, there may be a greater
demand on the time and resources of
estate planning attorneys and valuation
professionals, making it critical to
take prompt action if you do intend to
capitalize on the currently available
discounts. The proposed 2704 regulations
should be viewed as a call to action for
you to engage with your financial
advisor in an effort to fully understand
how the proposals could affect your
particular situation, and what options
exist to help mitigate a problem.
However, it’s also an ideal time to
engage in a goals-based planning
conversation as you prepare for the
year ahead. n

Ruth Ann Crawford can be reached at
ruth.crawford@pnc.com or 412-762-
4687. Gene Crescente can be reached at
gene.crescente@pnc.com or 412-762-
5229. For more information, visit
pnc.com/wealthmanagement.
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PATHWAYS TO THE BENCH
It’s not as simple as shouting ‘pick me, pick me’
By Carol S. Mills McCarthy

To many, the selection process to
fill a judicial opening can seem a lot
like the how we were chosen for the
fun tasks in grade-school – raise your
hand and wiggle until the teacher calls
on you. But that’s not the case. Earlier
this bar year, state Sen. Jay Costa
spoke at a WLD-Pathways to the
Bench program about how to navigate
the process. 
The process itself has become more

transparent in the last few years. The
governor announces she or he is
looking to appoint a judge and begins
with his or her general counsel. A
notice is sent out through various
means, which include the ACBA
Lawyers Journal. Gov. Tom Wolf has
created a committee – headed by our
own Dusty Elias Kirk – to gather
applications. The committee interviews
the various candidates and then
presents a slate to the governor. Once
nominations are made, then the Senate
must confirm the nominee by at least
a two-thirds vote.
The process has many steps. Let’s

start with what the Senate Judiciary
Committee considers when reviewing
an applicant. Costa said bar-association
ratings are important. The committee
also considers a candidate’s community
support and “electability.”
Electability, though somewhat

amorphous, does have objectives
standards. One is community support –

is the candidate actively involved in
the community? This can be demonstrated
by connection with local politics, religious
community activities or public service
within the community or a combination
of all. Another objective factor is the
ability to raise money to fund a
campaign. As has been discussed –
and will be discussed again in 2017 –
the issue of the cost of a political
campaign can be daunting, but it is
doable. The money that candidates
need to raise can come from a variety
of sources – it can be donated by
friends and family, it can be personal
money or it can come from organizations,
such as trial lawyers or unions. The
committee considers prior campaigns
and the candidate’s history of raising
money. The combination of community
support and ability to raise money go
hand in hand. 

Of course, there are more subjective
factors. The candidate’s resume is
one. Therefore, those with thoughts of
being a judge must begin from their
first day in the legal community doing
highly ethical, professional and
excellent work for their clients. Their
activities must show an interest in
giving back to the community. The
Senate Judiciary Committee also will
look at a candidate’s skill to sell
him/herself to the public.
How do people know when a position

is open? Rumors are one. Sometimes
these are as false as some Facebook
news stories. But, if it is about a judicial
position it is worth checking out. Talk to
judges, talk to court staff, or contact
ACBA Executive Director David Blaner,
who has that information early on. 
Another way of knowing is by

checking into retirement dates of

sitting judges. This information can
be obtained from various websites.
One is the League of Women Voters.
Another is the Administrative Office
of Pennsylvania Court. 
As a bar association judicial ranking

is given weight in the appointment
process, it is important to get this
done at the optimum time. It could be
that an attorney is not ready to run
today but may be in the future. The
association judicial ratings are good
for five years. Therefore, it is helpful to
secure a rating before a position opens. 
The takeaway from the discussion

with the senator is that those who are
thinking about being a judge need to
start now. Prospective judicial candidates
need to get to know their local political
community. This is a stepping stone to
reaching the goal of knowing who can
assist the candidate while simultaneously
showing those with influence in the
process that the candidate is interested.
Candidates need to be building their
legal skills as well as their leadership
skills. Remember, being a good
attorney who can dispense justice is
simply not enough. n

Carol S. Mills McCarthy is a partner with
McCarthy McDonald Schulberg and Joy, a
firm that exclusively practices family law.

Upcoming Pathways
to the Bench topics

March 10 –
Public Speaking is an Essential Skill in

Running for the Bench, So Get Comfortable
with It.

May 12 –
What Kind of Personal Financial Planning is
Necessary if you are Thinking of Running

for the Bench?
Carol Mills McCarthy
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Capouillez case is a warning to non-attorneys
representing landowners in gas lease negotiations
By Mark Hamilton

Since the first Marcellus Shale well
was drilled in 2004, tens of thousands
of oil and gas leases have been
negotiated across Pennsylvania.
Non-lawyers sometimes play a
prominent role in the leasing process.
Yet it is illegal for a non-attorney to
provide legal services in exchange for
compensation. This creates a situation rife
with the potential for the unauthorized
practice of law.
This issue has not received much

attention in the slew of litigation
spawned by the rapid expansion of the
natural gas industry in Pennsylvania,
but a little-known case provides
insight into how Pennsylvania courts
may tackle this question in the years
to come. 
The case of Capouillez v. Laurel

Hill Game and Forestry Club et. al.,
No. 12-00005, (Lycoming County, 2013)
involves a geologist who represented
landowners in their lease negotiations
with oil and gas companies. William
Capouillez had a unique contingency-
based business model. Instead of
charging fees for his services, he was
compensated through his inclusion as
a party to the lease that he secured. In
this way, he would receive a share of
any signing bonus and land rental
payments, along with a permanent
share of any oil and gas royalties once
a lease entered into production.
A little background on oil and gas

leasing is in order. A typical lease has
a five-year primary term during
which the landowner receives rental
payments while the gas company has
the right to develop the property by

drilling and operating a well. If the
gas company does so, the lease is
extended into the secondary term,
which lasts until oil and gas are no
longer produced in paying quantities.
But if the property is not developed
during the primary term, then the
lease expires and the landowner is free
to negotiate a new lease or to simply
no longer lease the property at all.
One of Capouillez’s clients, the

Laurel Hill Game and Forestry Club,
ended up in litigation with Range
Resource when the five-year primary
lease term expired before gas production
had started. Yet Range Resources had
begun to dig a well just a few hours
prior to the expiration of the primary
term. The resulting lawsuit concerned
whether those efforts were sufficient to
extend the lease into the secondary term. 
Capouillez did not participate in

that litigation and the parties settled
out of court. The settlement led to
negotiation of a new lease – to which
Capouillez was no longer included as a
party. Capouillez sued his former
client and Range Resources, arguing
that the lease gave him a right to
approve any revisions that affected
his compensation. Laurel Hill then
brought a counterclaim for the
unauthorized practice of law.
The trial court ruled against

Capouillez at summary judgment,
reasoning that the lease only permitted
him to approve revisions to the original
lease, but did not grant him any right
to participate in a subsequent one.
More interesting, however, was the
court’s finding that Capouillez had
engaged in the unauthorized practice
of law.

The trial court’s opinion listed the
three areas that dominate legal
activities: (1) advising clients on legal
rights and obligations; (2) preparing
documents for clients that require
legal knowledge; and (3) appearing in
public tribunals on behalf of a client.
The court found that Capouillez had
taken actions consistent with the first
two categories by representing
landowners in connection with oil and
gas leases, helping to draft the leases
and advising clients on the contents of
lease offers.
Capouillez maintained that he was

merely acting as a landman and cited
cases from Oklahoma, Louisiana and
Texas to support his argument that a
landman’s duties do not constitute the
practice of law. Thus, Capouillez
argued that if his activities were
unlawful, so were the activities of
landmen and even real estate agents

involved in the negotiations concerning
the sale of residential homes. The
trial court found this argument
unconvincing since Capouillez was
not certified as a landman and had
never worked as a landman for any
company. The court specifically noted
that its decision was limited in scope
and “should not be interpreted as
applying to all landmen working for
the oil and gas industry, in particular
landmen employed by oil and gas
companies.” The court also found that
while Capouillez had engaged in the
unauthorized practice of law, recovery
on the counterclaim was barred by the
unclean hands doctrine since Laurel
Hill had actually benefitted from
Capouillez’s activities.
Capouillez appealed the result to

the Superior Court, which affirmed the
trial court’s ruling in a nonprecedential
decision found at No. 797 MDA 2013.
So what does all this mean? It

means that persuasive authority exists
in Pennsylvania for the proposition
that non-attorneys cannot legally
represent landowners in negotiations
with oil and gas companies. Individuals
who do so are subject to the penalties
of 42 Pa.C.S. 2524, which include
criminal prosecution and the potential
assessment of attorneys’ fees in favor
of any private party that obtains
injunctive relief for the unauthorized
practice of law. n

Mark Hamilton is a litigation attorney at
Tucker Arensberg, P.C. He concentrates
his practice in general civil and
commercial litigation, and also regularly
represents individuals in personal injury
and estate litigation.

Mark Hamilton

‘A FAILURE TO COMMUNICATE’
Ethical pitfalls in negotiating Medicare subrogation liens
By Ryan Richard Mick

We “suspend your license to practice
law with no possibility of reinstatement
for thirty days from the filing of this
opinion.” This is a statement no practicing
attorney wants to read or hear. You
may not believe it, but this harsh
sanction actually arose as a result of
an attorney failing to negotiate a
Medicare subrogation lien. 
Most, if not all, practicing personal-

injury attorneys are intimately familiar
with the strict monetary penalties for
failure to reimburse Medicare. Centers
for Medicare & Medicaid Services has
the right to recover from any entity –
including, but not limited to, beneficiaries,
providers and attorneys – for monies
it paid on behalf of injured claimants.
If Medicare is not reimbursed, the
primary payer must reimburse
Medicare even though it already has
paid the beneficiary. Our government
takes this right very seriously. In fact,
the law allows collection of double
damages and attorneys fees against
any entity that fails to properly reimburse
Medicare. These considerations must
always be in the forefront of an
attorney’s mind when resolving
Medicare subrogation liens. Nonetheless,
there are other considerations that
must be taken as well. 
It is certainly no secret that delay is

commonplace in resolving Medicare
subrogation liens. It is understood
that resolution of these liens takes
substantial patience by all involved.
That being said, an attorney’s failure
to actively resolve a lien can also lead
to disciplinary sanction. This is exactly
what happened to one unfortunate

practitioner in Iowa Supreme Court
Attorney Disciplinary Board v. Silich,
872 N.W. 2d 181 (2015).
In Silich, the client sustained injury

after falling off a motorized wheel-
chair in 2008 and hired attorney Paul
Silich to institute suit. However, the
client died before resolution of the
case, and an administrator was
appointed to handle the client’s estate.
In December 2011, Silich reached a
settlement of the suit, whereby
defendants agreed to pay $25,000
conditioned upon resolving any
Medicare lien. Unfortunately for
Silich, the Medicare Secondary Payer
Recovery Contractor identified $44,687
in medical expenses attributable to
his client’s accident. Silich advised
the estate’s administrator that he
would communicate directly with

MSPRC and that he expected that
Medicare would waive lien or reduce it. 
Silich did not resolve the Medicare

lien until September 2014 – two years
and nine months after settlement was
reached. Silich argued that the delay
was due to “bureaucratic inefficiency”
that was beyond his control. Yet he also
admitted to infrequent communication
with his client during this time,
because “he had nothing substantial to
report.” The Iowa Supreme Court took
great pains to detail Silich’s conduct
in its opinion. The court noted that
Silich waited more than seven months
to respond to MSPRC. The court also
took note that Silich did not reply to
multiple inquiries from the client
regarding the outstanding lien. The
Silich court ultimately ruled that the

attorney’s conduct violated the Iowa
Rules of Professional Conduct relating
to due diligence, client communication
and expediting litigation. The court
found that Silich’s conduct merited a
30-day suspension of his license to
practice law.
The decision in Silich is noteworthy

because it demonstrates that the
practitioner must give equal consideration
to the rights of Medicare and the
client when negotiating and finalizing
Medicare liens. The Silich court’s
sanctions, while not yet widely adopted,
should serve as a cautionary tale for
practitioners in Pennsylvania. 
What is to be taken from Silich is

that Medicare’s bureaucratic delay
will not excuse our ethical duties to
communicate with our clients and
pursue our clients’ cases with due
diligence. Medicare subrogation liens
are here to stay. The need to consider
resolution of these liens is becoming a
more frequent reality as our population
continues to age and becomes
Medicare eligible. Silich’s actions,
while egregious, nonetheless provide
an important lesson for practitioners:
always communicate with your clients.
While the delays caused by the
Medicare system may be out of our
control, the ability to maintain consistent
communication with our clients is
firmly within our control. n

Ryan R. Mick is an associate at Mintzer
Sarowitz Zeris Ledva & Meyers, LLP. He
graduated from West Virginia University
College of Law in 2010, and his primary
practice areas consist of general liability
litigation, professional liability and
insurance defense.

Ryan Richard Mick
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How to avoid singing the blues in removal actions
Lessons from the

‘Warped Tour’ festival

By Bill Labovitz

A plaintiff brought suit against
multiple defendants in state court
after attending a music festival.
Defendants who removed the case to
federal court ended up singing
the blues.
Plaintiff Patrick Baldy attended the

“Warped Tour” music festival at
KeyBank Pavilion (formerly First
Niagara Pavilion) in Burgettstown, Pa.
He filed suit for negligence and
breach of contract against eight
defendants in the Allegheny County
Court of Common Pleas, claiming that
he had been “violently shoved and
trampled” by other concertgoers.  
Five of the defendants removed the

case to federal court. Counsel for the
removing defendants thought that it
was enough to obtain verbal consent
to removal from the other defendants,
and to represent to the court, through
their removal notice, that the non-
removing defendants did not object to
removal. It wasn’t.
In the case decided in December

2015, Chief Judge Joy Flowers Conti
of the U.S. District Court for the
Western District of Pennsylvania
agreed with the plaintiff ’s attorney
that the notice of removal was
defective and that the case should be
remanded to state court.  Judge Conti
ruled in Baldy v. First Niagara Pavilion,
et al., 149 F. Supp. 3d. 551 (W.D. Pa.

2015), that in order to effectuate proper
removal, all defendants must have
their attorneys timely sign the
removal notice or otherwise inform
the court in writing of their consent to
removal, such as through an affidavit
of joinder or consent, or a letter. A
defendant may not communicate consent
to removal on a co-defendant’s behalf. 
In keeping with the Third Circuit’s

strict interpretation of removal
statutes, Judge Conti wrote that each
defendant must within 30 days of
plaintiff ’s service of the complaint
upon the defendant “clearly and
unambiguously join...in the removing
defendant’s notice of removal” or “file
...a separate written consent to

removal with the court.” The court
further held that “it is not enough for
the removing party to simply state
that the co-defendants consent or do
not oppose removal because this
verification cannot legally bind the
allegedly consenting codefendant.”
Federal courts are being asked to

weigh in because the operative statute
does not expressly address whether
all defendants must submit written
consent to removal.  
Under 28 U.S.C. § 1446(b), each

defendant seeking removal of an
action has 30 days from plaintiff ’s
service of the complaint to file a
notice of removal. “If defendants are
served at different times, and a later-
served defendant files a notice of
removal, any earlier-served defendant
may consent to the removal even
though that earlier-served defendant
did not previously initiate or consent
to removal.” Removal generally requires
unanimity among defendants, which is
referred to as the “rule of unanimity.”
Federal appellate courts are split

on the issue of whether a statement in
a defendant’s notice of removal that a
co-defendant consents to removal is
sufficient. In A.R. v. Norris, No. 3:15-
cv-1780, 2015 WL 6951872 (M.D. Pa.
2015), the court pointed out that the
Second, Fifth and Seventh Circuits ruled
that a defendant may not verify consent
to removal on another co-defendant’s
behalf. On the other hand, the Fourth,
Sixth, Eighth and Ninth Circuits have
held that a statement in one defendant’s
timely notice of removal that its co-
defendants consent to removal satisfies
the removal statute’s unanimous consent
requirement. The Third Circuit has

not specifically addressed the issue,
although several district courts within
the Third Circuit have ruled that a
removing defendant’s notice of
removal may not verify another
co-defendant’s consent to removal.
There also is a split among district

courts in the Third Circuit about
whether defendants may cure defects
in removal notices following the
expiration of the 30-day removal period.
District courts holding that they have
discretion to grant leave to cure such
defects are unlikely to grant leave to
amend absent “extraordinary
circumstances,” Judge Conti wrote.
Extraordinary circumstances exist
“if the court has a ‘significant
investment’ in a case or if there is a
dearth of guidance about how a
defendant can satisfy the require-
ments of the removal statutes.”  
Applying this “extraordinary

circumstances” test, Judge Cathy
Bissoon held in Tomasino v. Guzman-
Nieves, No. 16-1034, 2016 WL 5816818
(W.D. Pa. 2016), that a defendant
could not file an amended notice of
removal outside the 30-day removal
period where the court had not
expended significant time or
resources on the case, and “the
requirement that all defendants provide
written consent to removal is, at this
point, well established.” n

Bill Labovitz is a partner at Elliott &
Davis, P.C. He is a 20-year civil litigator
and business attorney who practices in
the areas of commercial litigation,
business law, employment law, construction
litigation, defamation law and real
estate/HOA law.

Bill Labovitz



Page 18 / February 3, 2017

An open letter to young litigators on the
importance of following the Golden Rule 
By Jordan Berty

We’ve all met people that no one
wants to work with, beside or against.
It’s an unfortunate reality for any
profession. You were probably able to
peg the members of your law school
graduating class who would one day
be those lawyers.
We are taught early on to be a

strong advocate for our clients. As
such, it might appear beneficial to
take a hardline stance on every issue,
never budge on a deadline or grant a
continuance. However, in the end this
attitude is generally counter-productive.
At some point, every litigator runs
into a situation where a continuance
or extension to a deadline is required.
Your prior lack of compassion with a
colleague may very well come back to
haunt you later on down the line. 
One of the most valuable and often

overlooked skills you can bring to the
table as a lawyer is the ability to build
and maintain relationships with your
fellow lawyers. Not only will this help
make you a better attorney, it can aid
you in getting your first job, a promotion
or a beneficial lateral transfer to
another firm.
In the litigation context, cooperative

relationships with attorneys you work
with and against typically will lead to
the easy exchange of information and
cordial agreements on procedure
while avoiding unnecessary battles.
These unnecessary disputes can cost

your client time and money and can
lead to added stress for you. Cordial
relationships also can help to resolve
cases at earlier stages in litigation.
Take mediation, for example. If counsel
for the parties are able to effectively
communicate their clients’ legitimate
expectations, then it is more likely
that there will be fruitful and effective
settlement discussions no matter how
adverse the clients’ positions may be. 
Alternatively, when counsel doesn’t

have a good relationship with other
counsel, it’s much more likely that the
client will see excessive costs and the
attorney will suffer more personal
headaches. If you have an ongoing
spat with opposing counsel, it can
quickly turn a simple case into a
complicated, frustrating and expensive
mess that keeps you up at night. 
This does not mean that you should

allow opposing counsel to abuse the
professional courtesies that you
extend. It is important to strike a
balance between good solid advocacy
and simply being a doormat. Even
though you’re required to zealously
advocate for your client and not concede
your client’s interests, you can be an
effective advocate while remaining
professional in your dealings with the
other attorneys involved in your case.
Civil litigation is not a zero-sum game.
Still, there will be times when opposing
counsel is unreasonable for no reason
or because the nature of the case or
clients place you at opposition from

the outset. During these occasions,
patience and adherence to the Golden
Rule will test even the most kind-
hearted people.
While we are on this subject of

patience being tested, young litigators
brace yourselves for the bullies. They
are out there, and their favorite target
is the young associate. There will most
certainly come a time when you will
be yelled at, called names and derided
for your advocacy. I recently experienced
this in open court when opposing
counsel decided that he did not like
the argument I put forth for my client.
The fact that it was a good argument
and that I won only added fuel to the

fire. If this happens to you, it will be a
credit to you and to our profession if
you avoid responding in kind. 
There are many ways for young

attorneys to build lasting relationships.
Get out there and get to know counsel
in your practice areas. Find common
ground with opposing counsel to foster
rapport. Take your opponent out for
coffee and talk about your case. You
also can get to know counsel in your
practice areas through bar association
events, charity work or general
networking. When you find yourself
opposing someone who you know
personally, you will find that the case
proceeds much more amicably and
can oftentimes be resolved faster and
with less expense. Obviously, meeting
counsel in person at the outset of a
case is not always feasible. However, a
simple phone call with introductions
can set a case on the right path early
on and allow for informal discovery. 
We, as attorneys, have little to lose

by engaging in positive professional
relationships with our colleagues.
Building good working relationships
will foster beneficial results for you
personally and professionally that will
last a lifetime. n

Jordan Berty is a second-year associate
at Mintzer Sarowitz Zeris Ledva &
Meyers. A graduate of the University of
Pittsburgh School of Law, she practices
defense litigation in Western Pennsylvania
and West Virginia.
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Pennsylvania Mechanics’ Lien
Law Amendments for dummies

By Joseph J. Bosick

The Amendments to the Pennsylvania
Mechanics’ Lien Law apply to non-
residential construction projects of
$1.5 million or more when an owner files
a voluntary notice of commencement.
If the owner fails to file a notice of
commencement, the old rules apply. 
Assuming an owner files a notice of

commencement in the Pennsylvania
State Construction Notices Directory,
then the subcontractor must file a
notice of furnishing within 45 days of
first performing work or supplying
materials. [Note that if a subcontractor
fails to file a notice of furnishing in a
timely manner, it forfeits its mechanics’
lien rights.]
Within 45 days after completion of

work, the owner may file a notice of
completion in the Pennsylvania State
Construction Notices Directory.
Thereafter, any subcontractor or
supplier who has not received a full
payment may file a notice of non-
payment. [Note that the filing of a
notice of completion and notice of
nonpayment are not mandatory.] 
To perfect a mechanics’ lien claim,

the subcontractor or supplier must
comply with the same notice and
procedural requirements that have
long been in effect.
The Pennsylvania Mechanics’ Lien

Law Amendments benefit the parties
involved in a construction project
as follows:
• Owners can protect against

paying a general contractor and
thereafter facing a mechanics’ lien
claim by a subcontractor who has not
been paid in full by the contractor;
• General Contractors will benefit

by having second-tier subcontractors
identified and with this knowledge
might be able to avoid defending and
indemnifying the owner from a

mechanics’ lien claim from a sub-
subcontractor;
• Subcontractors and suppliers will

benefit because owners will provide
payment bond information in the
notice of commencement.
Under the title “Prohibition” found

at 49 Pa. C.S. §1501.6, it is unlawful to
require a subcontractor not to file a
notice of furnishing as a condition of
entering into, continuing, receiving or
maintaining a contract for work or
furnishing of materials on a searchable
project. A person that violates
§1501.6 commits a misdemeanor of
the second degree.
The new Amendments to the

Pennsylvania Mechanics’ Lien Law
are found at 49 Pa. C.S. §§1201, 1501.1
to 1501.6. n

Joseph J. Bosick is a partner at
Pietragallo Gordon Alfano Bosick &
Raspanti, LLP. He serves as chair of the
Construction Practice Consortium. 
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The Road to U.S. Citizenship:
Navigating the Naturalization Process

This fundamental-level CLE is designed to provide volunteer attorneys with the
skills needed to represent clients through the naturalization process in front of
Department Homeland Security-USCIS. The first hour will focus on the basics of
naturalization law, including who is eligible to file and what possible issues
need to be spotted. The second hour will focus on the process itself and how
to avoid “going off track.” Specifics include how and when to fill out the 
application, waivers (health and others), residency issues, criminal issues, 

taxes and other hurdles to watch out for. 

*Thanks to the John A. Meehan Citizen Institute, a limited number of volunteer
attorneys who agree to represent clients on a pro bono basis may register and

attend at no cost. Upon completion of this CLE, volunteer attorneys will be asked to
work with a client and take their case from initial intake to the citizenship ceremony.
If you are interested in volunteering, contact Barbara Griffin at bgriffin@acba.org

for more information and to register.

Credits: 2 hours of Substantive CLE credit •When: Friday, Feb. 17 • Registration:
9:30 a.m. • Time: 10 a.m. - Noon • Where: Koppers Building Conference Center,
Grant Room, 9th floor, 436 Seventh Ave., Pittsburgh, PA 15219 • Cost: $70 for ACBA
members, $90 for all others • Last date to pre-register:Wednesday, Feb. 15, 11:59 p.m.

CORPORATE, BANKING AND
BUSINESS LAW SECTION

Benefit Companies: Sustainable Business Models
Benefit Companies are gaining recognition and momentum among business
leaders. For any attorney whose practice involves counseling clients on entity
choice and formation, this CLE offers a primer and resource guide regarding

these new business models. Certified B Corporations, Benefit Corporations, and
the most-recently enacted Pennsylvania Benefit LLC entities require a multi-
stakeholder approach to business. Benefit Companies are not synonymous

with Social Enterprises. While there is some overlap, the vast majority of Benefit
Companies simply provide products or services without trying to address a 
particular societal or environmental need (examples include Ben & Jerry’s,
Patagonia, Method, Seventh Generation, Plum Organics, Kickstarter, etc.)
Attendees will learn the differences between Certified B Corporations and 
Benefit Companies, the key legal components of a Pennsylvania Benefit 
Company, and get sample resources to set up one of these entities.  

Credits: 1 hour of Substantive CLE credit •When: Tuesday, Feb. 28 • Registration:
11:30 a.m. • Time: Noon - 1 p.m. • Where: Koppers Building Conference Center,
Grant Room, 9th floor, 436 Seventh Ave., Pittsburgh, PA 15219 • Cost: $40 for
Corporate, Banking and Business Law Section members, $55 for ACBA members,
$75 for all others • Last date to pre-register: Sunday, Feb. 26, 11:59 p.m.

REAL PROPERTY SECTION

A Look at Real Estate Receiverships
Real estate receiverships – when parties are given custodial responsibility over
property, serving as collateral for a loan in default – have become common
tools for lenders to protect and preserve their collateral. However, many 

attorneys are unfamiliar and/or uncomfortable working with receiverships and
receivers. This program will outline the purpose and procedures – and the 
benefits and problems – of receiverships for the various parties involved.

Included in the discussion will be Federal and state court receiverships and the
practical aspects of working with receivers, whether on behalf of third parties,

the lender or the receiver itself.

Credits: 1 hour of Substantive CLE credit •When: Thursday, Feb. 9 • Registration:
11:30 a.m. • Time: Noon - 1 p.m. • Where: Koppers Building Conference Center,
Grant Room, 9th floor, 436 Seventh Ave., Pittsburgh, PA 15219 • Cost: $40 for
Real Property Section members, $55 for ACBA members, $75 for all others • Last
date to pre-register: Tuesday, Feb. 7, 11:59 p.m.

Registration information for all programs unless otherwise noted:
Mail in registration form with payment to the ACBA CLE Department at

400 Koppers Building, 436 Seventh Avenue, Pittsburgh, PA 15219.
Credit card registration is also available online at
www.acba.org/CLE-Events/Events-and-Programs.

CLE to explore impact of
PA’s Medical Marijuana Act
By Tracy Carbasho

Recognizing the potential impact
that Pennsylvania’s Medical Marijuana
Act could have on numerous practice
areas, the ACBA Civil Litigation Section
will hold an educational program in
April to help lawyers sort through
the issues and better understand the
law’s implications.
“We expect the evolving law will

create a number of questions for both
practitioners and their clients,” said
Erica Laughlin, a shareholder at
Strassburger McKenna Gutnick &
Gefsky. “It has the potential to impact
a variety of practice areas, ranging
from litigation and employment law to
zoning, criminal and ethical issues.
Education on the act will better equip
our members to prepare for these
issues and advise their clients.”
Gov. Tom Wolf signed the law to

legalize marijuana for medical use in
April 2016. Lawyers throughout the
state responded quickly to the passage
of the act by raising concerns about
the inconsistency between state and
federal laws. In particular, there was
concern that the ethics rules, as written
at that time, would prohibit lawyers
from assisting clients in establishing
and operating a marijuana business
that’s legal under the new state law
because federal law still considers it a
crime to manufacture, distribute,
dispense and possess the drug.
Heeding the call from attorneys to

rectify the discrepancy, the Disciplinary
Board of the state Supreme Court
amended Rule 1.2 of the Rules of
Professional Conduct in November,
specifying that attorneys can now
“counsel or assist a client regarding
conduct that is expressly permitted
under Pennsylvania law provided that
the lawyer counsels the client about
the legal consequences, under other
applicable law, of the client’s proposed
course of conduct.”
Laughlin will moderate the April 28

CLE program. Although the program
was being planned before the rule
change, she stressed that the Supreme
Court’s action is a perfect example of
how the law is continuing to develop.
“That’s why this is a relevant topic

to ACBA members who otherwise may
not even be aware of the extent to
which they can advise clients with
respect to the law and the ethical
considerations,” she said. “We expect
all areas of the discussion to be
interesting and to create an enthusiastic
debate. We expect that many practi-
tioners will be looking to gain a basic
understanding of how the act may
affect their practice.”
Assisting Laughlin with the planning

for the program are section member
Pat Malone and Alan Shuckrow,
president and managing shareholder
at Strassburger McKenna Gutnick
& Gefsky. 
“The legalization of medical marijuana

in Pennsylvania is going to create
many issues for employers, insurers,
banks, and many other categories of

clients,” said Malone, a partner at
Leech Tishman Fuscaldo & Lampl.
“While this CLE cannot address all of
the different legal issues raised by the
legalization of medical marijuana, it
will provide ACBA members with a
general overview of the regulatory
status of the Pennsylvania program, as
well as legal considerations that may
come into play in litigation.”
Malone said attorneys in all practice

areas should be interested in this topic
and should attend the CLE program. 
“Although there will be a focus on

the implications of the Medical
Marijuana Act on various areas of
civil litigation, we all know that most
clients prefer to avoid litigation
whenever possible,” he said. “Non-
litigators will learn a lot and be able
to counsel clients on steps they can
take to avoid litigation.”
The program will feature a

roundtable discussion of five key
topics – a regulatory status update,
the impact on personal-injury litigation,
the impact on employers, insurance
considerations and ethical concerns
for lawyers.
The list of panel members is still

being finalized, but attorneys George
Chada and Amy Coco have been
confirmed, and several more speakers
will be added.
“Technically, since marijuana has

been illegal in Pennsylvania, most of
us shouldn’t have any experience
addressing the various legal issues
presented by legalized marijuana,”
Malone said. “Having a diverse group
of panelists who have studied and
followed the legalization of marijuana
in other states will provide insight and
guidance as to what legal issues we
can expect to encounter and how those
issues should be addressed.”
Laughlin said having a diverse

panel is important to generate a
dynamic discussion and to effectively
educate attendees.
“We hope attendees will gain a

basic understanding of the act and its
potential implications, as well as create
a dialogue of important issues for
further consideration,” Laughlin said.
Malone wants participants to walk

away from the program with the
realization that the new law could
come into play in all types of litigation
and, therefore, they need to stay
abreast of the latest developments. n

If you’re going…
The ACBA Civil Litigation Section
will present a CLE program on
Friday, April 28, from noon to
2 p.m. to discuss the litigation
impacts of the Pennsylvania
Medical Marijuana Act. The event,
which will be held in the Koppers
Building, will feature a panel of
legal experts. Two hours of
Substantive CLE credit will
be offered.

CORRECTION
In the Dec. 9, 2016, article “ADR hits 10-year
milestone,” the role that ADR has played in
resolving civil cases without going to trial was
overstated. Although it is true that 97 percent of
all such cases are resolved without trial, the
Alternative Dispute Resolution program, alone,
does not account for that figure. There are other
routes – such as a summary judgment – that do
not involve a trial.



Family law
attorney David S.
Pollock, founding
partner of Pollock
Begg Komar
Glasser & Vertz
LLC, received the
Eric Turner
Memorial Award
from the Pennsyl-
vania Bar Associa-
tion Family Law
Section during the
PBA Family Law

Section winter meeting. The award
honors a lawyer who is dedicated to
the practice of family law and who
serves as a mentor and teacher to
fellow lawyers.

Arthur J. Murphy Jr. has accepted
a three-year appointment to the faculty
of Georgetown University as Professor
of the Practice of Public Speaking. He
will teach classes in courtroom com-
munication, public speaking. He also
will continue his practice in Pittsburgh
with Murphy Taylor, L.L.C.

Michael Quatrini was elected to a
second term as president of the
board of directors for CASA of 
Westmoreland County.

Steven D. Irwin, a partner at Leech
Tishman, has been appointed to serve
on the U.S. Civil Rights Commission’s

Advisory Commit-
tee for Pennsylva-
nia for a four-year,
unremunerated
term. In his role as
an advisory com-
mittee member,
Irwin will conduct
reviews and pro-
duce reports and
recommendations
concerning local
civil rights issues –
including criminal

justice, voting, discrimination, housing,
education and other themes. At Leech
Tishman, Irwin chairs the firm’s
Government Relations Practice Group.
With his emphasis on business matters,
he routinely interacts with government
bodies and counsels high-level
management, defending against or
asserting allegations of fraudulent
conduct. He also counsels clients on
all legal aspects of the employment
relationship and labor compliance. 

Change in Status
By order of the Supreme Court of

Pennsylvania, attorney Jennifer Bright
Tinker is hereby reinstated to active
status as a member of the Bar of this
Commonwealth. This reinstatement
took effect on Dec. 30.
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News and Notes

Edward Flynn was presented with the Eric W. Springer Professionalism
Award for 2016 at a meeting of the W. Edward Sell American Inn of Court in
Pittsburgh. Flynn was recognized for serving as the Sell Inn’s treasurer for many
years and for his recognition among the bench and bar as an effective and
ethical litigator. The award honors a member of the Sell Inn whose life and practice
display sterling character, unquestioned integrity and an ongoing dedication to
the highest standards of the legal profession and the rule of law. Pictured are,
from left, Judge W. Terrence O’Brien, Allegheny County Court of Common Pleas;
and W. Edward Sell AIC members Chief Judge Joy Flowers Conti, U.S. District
Court of the Western District of Pennsylvania and Inn counselor; Flynn; Mike
Feeney, Inn president; and Scott Hardy.

Bar Briefs

Lawyers’ Mart
APPRAISALS

ANTIQUE AUTO APPRAISALS for all vehicles 1900 to
1990. Expert Witness. Diminished Value. Certified
Appraiser - K. Merusi. 412-731-2878.

CAREER 
CONSULTING

CHRIS MILLER, J.D. – 20+ years providing confidential
career consulting services for lawyers in transition.
412-926-5207. www.millercareerconsulting.com.

DOCUMENT EXAMINER/
HANDWRITING

J. WRIGHT LEONARD, BCFE, CDE. Certified. Experienced
in Federal, State & Local Courts. Testimony in 
Civil & Criminal Matters. 215-735-4000.
www.ForgeryID.com.

ECONOMIST/VOC. EXPERT
WM. HOUSTON REED, Ph.D. – 25+yrs. of forensic
economics & vocational eval. expertise in one report.
1-888-620-8933.

ESTATE PLANNING
IF YOUR CLIENTS ARE CONSIDERING CHARITABLE
GIVING as part of their estate planning The Pittsburgh
Presbytery Foundation can provide a means to support
charitable work helping those in need throughout SW
Pennsylvania. For more information contact the Foundation
at www.pghpresbytery.org/pghpresbyterianfdn.htm or
Rev. Dr. Douglas Portz at 412-323-1400 Ext 318.

INSURANCE CONSULTING
MICHAEL M. McDONOUGH, CPA (inactive) – Save
time, elevate your advice, enhance economics and 
discharge fiduciary duties with my life, disability, LTC,
and annuity contract reviews. Innovative and well-vetted
strategies, loan rescues, guarantee issue group carve-outs.
Integrated planning for individuals/entities. Inertia is not
a plan. (724) 720-9313.

PROCESS SERVICE
INVESTIGATING

THE IMPOSSIBLE WE DO RIGHT AWAY! MIRACLES
TAKE A LITTLE TIME. EMPIRE INVESTIGATION (412)
921-4046. Visit us on our website, www.empireinv.com.

Experience. Responsiveness. Attention.

305 Mt. Lebanon Boulevard, Suite 205
Pittsburgh, Pennsylvania 15234
412.571.9552 office
acornelius@ajciplaw.com

RESULTS
Andrew J. Cornelius, P.C.  |  Intellectual Property Law

David S.
Pollock

People on the Move

The following attorneys have been promoted to directors of Cohen & Grigsby,
P.C.: J. Katherine Drabecki, Amanda R. Gerstnecker, Kelly K. Iverson, Katie R.
Jacobs, Brian P. Maloney, Christina Manfredi McKinley, Julie Vanneman and
Helen S. Ward. Drabecki is an immigration attorney who provides counsel on
employment-based temporary and permanent visa categories to small and medium-
sized for-profit organizations and large multinational companies, as well as on
family-based permanent residence applications to individual clients and exclusion/
deportation defense. Gerstnecker is a corporate attorney who focuses her practice
on commercial contracts, mergers and acquisitions, emerging business and
general business matters. She routinely works with businesses large and small to
draft, structure, negotiate, document and conclude many types of transactions
throughout a company’s life cycle. Iverson is experienced in a wide range of
commercial litigation matters. She has frequently been part of a team representing
clients in insurance coverage disputes, shareholder disputes, personal injury
litigation and breach of contract cases. Jacobs is experienced in a wide range of
commercial litigation and business matters affecting clients across a number of
industries including metals, manufacturing, transportation and energy. She has
frequently been part of a team representing clients in matters relating to
construction disputes, employment matters and breach of contract litigation.
Maloney focuses his practice on construction and development-related matters
including litigation and contract negotiation, representing owners, contractors
and sub-contractors. He also has in-depth experience regarding claims for
unforeseen site conditions. McKinley counsels and represents clients in a wide
variety of complex commercial and civil litigation matters. Her practice
encompasses all phases of litigation before state courts, U.S. district courts, the
federal courts of appeals, and the United States Supreme Court. Vanneman
counsels and represents clients in a range of litigation and environmental
matters. Her practice focuses on CERCLA cost recovery actions, insurance
coverage disputes, and various contract and business tort disputes. Ward has a
diverse practice allowing her to effectively represent and guide business
and bank clients through a wide range of commercial matters, including
litigation, consumer protection and regulatory compliance, loan workouts and
commercial collections.
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