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ACBA Night at the Ballpark to be held Aug. 14
The bar association is returning to

in-person socialization for the first
time in 17 months with an ACBA
Night at PNC Park.

All members and their guests are
invited to enjoy a Pirates game  – and
post-game Zambelli Fireworks – when
the Bucs take on the Milwaukee
Brewers at 7:05 p.m. on Saturday,
August 14. 

For $25, each attendee will get a
ticket in Section 127 (the third base
line). Each ticket also is loaded with
$10 that can be used for concessions
or on merchandise. Space is limited,
and members can register online at
ACBA.org. Registration for the event
closes August 5. n

Practice Area Profile:  Alternative Dispute Resolution

ACBA/ACBF begins return to in-person work and activities
By Ron Cichowicz

Like so many other Pittsburgh-
based organizations, the Allegheny
County Bar Association (ACBA) and
the Allegheny County Bar Foundation
(ACBF) are slowly but steadily
recovering from the COVID-19
pandemic and its related shutdowns
and altered practices to return to
some sense of normalcy.

The effort began July 6, when all
ACBA and ACBF employees were
asked to begin voluntarily working in
the office two days per week. Prior to
that, employees were encouraged to
visit their offices to organize them, clean
up old files and ensure their access to
computer systems was seamless.

This restart began with a 
recommendation that all employees
get vaccinated against the virus before
returning to the office. Additionally,
the ACBA will continue to monitor CDC
and Commonwealth of Pennsylvania
guidelines regarding any required
mask-wearing in the office. 

“We decided to make the vaccine
decision voluntary,” said ACBA
Executive Director David Blaner. “We
strongly encourage people to get
vaccinated, but individuals may have
legitimate personal reasons not to do
so. We do know that based on an
anonymous survey of our employees,
the vast majority has at least one shot
and are waiting to get the second.”

“As for mask wearing, we’ve told our
employees if they want to wear a mask
at work they are permitted to do so.” 

Assuming the success of this initial
office return stage, the ACBA and ACBF
have scheduled a mandatory office
reopening for Tuesday, September 7.
Beginning that day, ACBA staff will
return to in-person work in the newly
renovated offices. Work-permitting,

employees will have the flexibility to
work from home up to two days per week.

Official office hours are 8:00 a.m. to
4:30 p.m., unless an employee has
agreed-to flex hours as described in
the employee handbook.

“Each department operates a little
differently,” Blaner explained. “Each
director determines the best work
schedule for a particular team.”

No events will be held in the ACBA
headquarters space on the fourth floor
during initial reopening of the offices.
Likely through September 30, 2021,

the ACBA will follow the Commonwealth
of Pennsylvania’s regulations as to
any limits for in-person attendance at
events. However, outside venues –
such as the Duquesne Club, Rivers
Club and hotels – can be considered
for receptions or other events.

To reduce social interaction,
committee, division and section
meetings will be limited initially
during July and August. Meetings can
be held in-person starting in September,
either virtually or as hybrid gatherings.
In-person attendance will be limited

based on available space and social-
distancing requirements established
by the Commonwealth of Pennsylvania.
Food will not be provided for meetings
through September 21 and this
restriction may be extended until
December 31, 2021.

It is important to note that all office
reopening policies and procedures are
temporary and can be changed at any
time due to COVID-19 issues impacting
ACBA and ACBF employees, as well
as ACBA members.

“A lot of this is a learning curve to
determine what our members are
trying to tell us,” said Blaner. “How
soon do they want to have in-person
CLEs or committee, division and
section meetings and events?”

During the pandemic, for example,
the ACBA turned to remote CLE
programming, which proved highly
efficient. In the old model, members
had to leave their offices, often in heat
or rain, and come to ACBA Headquarters.
With online learning, attorneys don’t
need to leave the comfort of their
offices. What they might have lost in
networking, they may have gained in
time and convenience.

In short, the ACBA and ACBF, like
so many others, are “feeling” their
way through a post-pandemic world.

“Right now, these are all temporary
processes,” Blaner said. “We’re trying
to figure it out and everything is
subject to change. We’re keeping our
eye on all the variants out there. n

Check out the new ACBA website
The ACBA has launched a new website at www.ACBA.org.
The new site, which was designed and developed by emBold
with input from ACBA membership, features a more modern
look, easier navigation and will better adapt to mobile devices.
It also is integrated with the ACBA member database, which
will allow for event registration, e-commerce and other
membership functions. As with any new website, please bear
with us while any final kinks are worked out.
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A message from the outgoing
ADR Committee Chair
By Jared D. Simmer

Part 1 – While progress has been
slow, it’s still progress

My introduction to the field of
Alternative Dispute Resolution (ADR)
began over thirty years ago when I
began negotiating labor contracts,
resolving grievances and serving as
non-bargaining unit hearing officer
for Duke University/Medical Center,
then later when I began serving on
various state and national arbitration
panels. These allowed me to gain first-
hand experience in the power of ADR
to resolve disputes.

After returning to Pittsburgh, I
expected to find the same general
acceptance and wide-spread usage of
ADR that I had become used to.
Unfortunately, outside of the labor
field, I found that not to be the case.
However, by the beginning of the new
millennium, things had slowly begun
to change, beginning in the late
nineties with the EEOC and USPS
mediation programs, followed in 2003
with the launch of the ACBA’s annual
Kaplan Lecture series hosting nationally-
known ADR speakers, then by the
launch of PAWD’s court-annexed ADR
program in 2006. These developments
allowed the local bar to realize ADR’s
potential in their practice.

In 2017, I became chair of the
ACBA Alternative Dispute Resolution
Committee, working with fellow
members to help advance the work of
the committee as a resource for skill
acquisition, education on current and
projected developments in the field,

and to support state-wide ADR
initiatives. We have many dedicated
members who have done much to
advance the profession.

ADR in Western Pennsylvania
continues to advance on a slow, steady
path forward. In recent years, some of
the more noteworthy developments
include: in 2017, the Joint State
Government Commission’s Advisory
Committee on Alternative Dispute
Resolution’s report recommending
the creation of a Statewide Office of
Dispute Resolution in Pennsylvania
and Pennsylvania adopting the
Revised Arbitration Act; in 2018, the
Association for Conflict Resolution
electing to hold its annual meeting in
Pittsburgh; in 2019, the Allegheny
County Court of Common Pleas
launching an innovative housing court
to help landlords and tenants settle
disputes, and the ADR Committee
presenting a panel discussion at the
annual Bench-Bar Conference titled,
“ADR in the Year 2030 – No Longer
Alternative, and Transforming the
Practice of Law”; in 2020, the Allegheny
County Court of Common Pleas Civil
Division partnering with the Academy
of Trial Lawyers of Allegheny County
to launch a pilot program to help
settle cases on the September and
November trial lists; and just this year,
the Pennsylvania Bar Association’s
Joint Task Force on the Continuity of
Delivery of Legal Services’ report
recommending that ADR services be
encouraged and increased, a statewide
ADR Commission be established,
mediation programs at all levels of PA
courts be implemented, and compulsory
arbitration of court cases be revised
and expanded, and the formation of a
Mandatory Mediation Task Force to
explore the feasibility of a mandatory
mediation requirement for certain civil
cases in the Court of Common Pleas.

While acceptance of ADR in the
local legal community has been slow
compared to many other states, and
ADR coursework remains an after-
thought at most law schools, recent

developments support the conclusion
that mediation, arbitration, early
neutral evaluation, and other ADR
approaches are well on their way of
becoming an essential component of
mainstream law practice.

Part II – Fit the Form to the Fuss:
The Rise of Hybrid ADR

Lastly, I wanted to add that as ADR
has gained greater acceptance, many
attorneys have come to equate the
field with mediation. However, while
the wider acceptance of mediation
represents progress, in order to achieve
the best outcomes, there are occasions
where better results can be achieved
by “fitting the form to the fuss.”

While mediation remains the most
popular settlement technique, at the
same time it’s not always the best fit
for every situation. Rather, one’s
choice of settlement process, of which
there are well over a dozen, should be
determined on a case-by-case basis,
and if warranted, customized based on
the situation. One emerging trend is to
combine different ADR techniques
(resulting in a process known as
“hybrid ADR”) when the dispute calls
for it, with perhaps the best-known
being med-arb. This approach allows
the parties to reap the benefits of
several dispute settlement processes,
in the process increasing both the
probability of success and the quality
of the outcome. So, instead of choosing
a singular approach that allows the
dispute to “go away,” there may be
occasions, e.g., complexity, multiple
stakeholders, lack of information,
time of the essence, etc., when a
hybrid approach can afford you the
best chance of success.

I’d like to revisit this topic in a later
column so that I can go into greater
detail about the various ADR techniques
that are in use, how two or more of
these techniques can be creatively
customized to best address the needs
of a particular conflict, along with a
template to help identify the best
approach based on identified need. 

In the meantime, I’d like to encourage
you to get involved with the ADR
Committee to help it carry out its
mission of education, networking, and
advocacy by joining and becoming
active in the monthly meetings held
on the first Wednesday of the month. n

Jared D. Simmer serves as Executive
Director of the Private Adjudication
Center. His practice is limited to
mediation, arbitration, fact-finding,
hybrid ADR, group facilitation, and
negotiation skills training. He chaired the
ACBA ADR Committee from 2017-2021,
and currently serves on the Allegheny
County Court of Common Pleas Mandatory
Mediation Subcommittee.

THE FULL TEXT AND HEADNOTES FOR THE CASES BELOW APPEAR IN
THE ONLINE, SEARCHABLE PLJ OPINIONS LOCATED AT WWW.ACBA.ORG.

l a w y e r s
J o u r n a l

Gender Bias Duty Officers
If you (attorneys or law students) have
observed or experienced any form of gender
bias in your role as an attorney or law
student intern, you may contact any one of
the following members of the Gender Bias
Subcommittee of the Women in the Law
Division on a daily basis. The duty officers
will keep your report confidential and will
discuss with you actions available through
the subcommittee.

Kimberly Brown......................412-394-7995
kabrown@jonesday.com

Jeanine DeBor ........................412-396-5215
deborj@duq.edu

Rhoda Neft ..............................412-606-8387
rhoda.neft@gmail.com

Ethics Hotline
The ACBA Professional Ethics Committee
“Ethics Hotline” makes available Committee
Members to answer ethical questions by
telephone on a daily basis.

July
Nick S. Fisfis ..........................412-396-1039

Bruce Herschlag ....................412-442-4262

Gregory Monaco......................412-747-8443

August
Bob Bernstein..........................412-456-8101

Christine Long ........................412-766-8660
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Commonwealth of Pennsylvania v. Julio Fuentes* Rangos, J. ...................................................................................................................Page 141
Criminal Appeal—Sex Offenses—Weight of the Evidence—Sentencing (Discretionary Aspects)—Sentencing (Legality)—Evidence—
Mandatory Minimum—Expert Testimony on Victim Behavior

Contradictory testimony from young victim on some details does not render guilty verdict against the weight of the evidence.

Commonwealth of Pennsylvania v. Keith Caldwell, Todd, J. ......................................................................................................................Page 144
Criminal Appeal—PCRA—Homicide—Discovery from DA’s Office—“Right to Know” Act—Untimely

Court dismisses untimely PCRA petition, allegedly filed under “Right to Know” law, which seeks information from the District Attorney’s
Office regarding a deal with a witness against the defendant at trial.

*This opinion was redacted by the ACBA staff. It is the express policy of the Pittsburgh Legal Journal not to publish the names of
juveniles in cases involving sexual or physical abuse and names of sexual assault victims or relatives whose names could be used to
identify such victims.

Jared D. Simmer
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Mediation in the time of COVID
By Richard P. Kidwell

Much of the magic of mediation
resides in the personal presence of the
parties, counsel and the mediator.
The pandemic did away with that
in-person synergy. 

Our concern at UPMC was that our
robust claims mediation program, which
averages approximately 40 sessions a
year, would have to go on hiatus until
we could resume face-to-face gatherings.
Fortunately, our fears were ill-founded.
Thanks to the marvels of modern
technology, we were able to continue
our commitment to resolving cases
through mediation. 

Since March 2020 through June
2021, we remotely mediated 46 cases.
We have settled 39 of them, a success
rate of 85%, which is close to our
pre-pandemic rate of approximately
90%. These figures include 9 cases
mediated pursuant to the Allegheny
County Court of Common Pleas
mandatory mediation order of last year.
We settled six of them but probably
would not have mediated at least two
of the three, which did not settle.   

It did take some time to adjust to
and to get comfortable with remote
mediations. Most sessions, just as if
we were physically present, started
off with the mediator meeting private-
ly with plaintiffs and their counsel to
explain how the session would pro-
ceed. A joint get-together followed
with all parties on screen, initiated
with introductions from all attendees.
Plaintiff counsel usually deferred an
opening statement or gave only a brief

overview. (One positive point of
remote mediations has been to spare
us lengthy PowerPoint presentations
by plaintiff attorneys.) 

Sometimes plaintiffs themselves
spoke which I personally consider the
most important aspect of mediation. I
think plaintiffs sitting in their own
homes felt more comfortable speaking
up instead of when they were being
stared at across a table by men and
women in business attire. Defense
counsel would make a brief presentation.
I would then speak directly to plaintiffs
about both our approach to mediation in
general and to the issues of this specific
case. Even where we contested liability
or causation, we still strove to be
empathetic to the patients who had
perceived that we had harmed them in
some way. Brevity and sincerity are the
critical components of our presentations.

Comparable to separate conference
rooms used during in-person sessions,
the parties then went into separate
breakout rooms while the mediator
conducted shuttle diplomacy,
electronically going back and forth
between plaintiffs and defendants.
Fortunately, most cases settled so we
concluded with a joint session wishing
each other well. Much of the success
must be attributed to the mediators
who somehow held sway over all the
far-flung participants. 

Another advantage of remote
mediation was the ability to start
earlier in the day, rather than starting
at 10:00 in the morning or later to
permit the parties to travel to a
physical site to mediate. All the
mediators remarked that they were
more energetic and refreshed in the
remote sessions because they had not
had to spend hours traveling. The
parties, too, appreciated not having to
fight traffic driving into the city and
find parking as they did pre-pandemic
(although the lack of traffic during the
commute and empty parking garages
would have eased that burden).

Do give thought to your Zoom
background so it does not distract
everyone. Beware of using virtual
backdrops as sometimes your image
can fade in and out of the backdrop
depending on your movement. Resist
“going casual” as has become the
norm while working remotely.
Plaintiffs deserve to see the 
seriousness of the matter reflected in
the suit or shirt and tie you should
be wearing.

In the first week of June 2021, we
participated in our first in-person
mediation in over a year. All participants
except the plaintiffs themselves were
fully vaccinated. We had a spacious
conference room, so all felt comfortable
with the accommodations. It certainly
felt like deja vu all over again! The
face-to-face session actually turned
out to be advantageous as everyone
but the wife plaintiff had agreed to a
resolution. It was only with in-person
persuasion from her husband (the
physically injured party), plaintiff
counsel and the mediator that the case
was completely settled. It would have
been far easier for the wife plaintiff to
walk away from a computer connection
then it was for her to leave a conference
room with three other people advocating
for the settlement. 

For July 2021, we have five mediations
scheduled with one to be in-person at
the request of plaintiff counsel. For
the rest of this year, remote mediations
will still likely be the way most
mediations will be conducted,
although the number of in-person
sessions will surely increase. Looking
ahead to 2022, there will probably be
a balance between remote and in-
person mediations, with most reverting
to face-to-face by the summer or fall
of 2022. Remote mediations, however,
are here to stay and as evidenced by
our success, they can still be an
effective way to resolve cases outside
of the courthouse. n

Richard P. Kidwell is Senior Associate
Counsel/VP Risk Management at UPMC.

Richard P. Kidwell
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counsel must meet with the plaintiff in
advance of the mediation and explain
in detail mediation and the mediation
process. Most injury plaintiffs are
unsophisticated in the ways of litigation
and are unfamiliar with how mediation
& negotiations in mediation work. It is

not sufficient to meet with the plaintiff
an hour before the start of the session. 

For defense counsel, a written
evaluation must be provided to the
insurance adjuster or risk manager
well in advance of the scheduled date,
preferably 30 to 60 days beforehand.
Insurance companies have processes
for the adjuster to obtain settlement
authority and this usually involves
obtaining settlement authority from
supervisory personnel. A pre-mediation
conference with the handling adjuster
before the session is required to
discuss the evaluation, settlement
authority granted, and the general
approach to the mediation. This is also
helpful to remind the adjuster of the
approaching session and to make sure
that settlement authority has been given. 

The next step before mediation is to
provide the mediator with a mediation
statement. The statement should include
an overview of the facts, liability issues,
special legal issues, an assessment of
injuries and damages and potential

settlement values. The mediation
statement should also include copies
of limited pertinent medical records,
expert reports, lien summaries, injury,
accident scene or property damage
photographs and other pertinent
information to help the mediator
understand the issues. The statement
should be concise and the attachments
limited. It is not necessary for the
mediator, in most cases, to read all the
medical records or depositions in
order to understand the case. 

The above recommendations are not
meant to be exhaustive or outline steps
for every case. Individual cases, special
circumstances or particular clients may
require different handling techniques.
Nonetheless, the above steps are generally
an effective way to prepare for a mediation
session and, most importantly, greatly
improve the chances to reach a settlement. n

Harry Paras is an attorney at law
practices Mediation and Arbitration/
Civil Litigation Services in Pittsburgh, PA.

Preparation is key to mediation success
By Harry Paras

The key to success at mediation of
personal injury claims is preparation.
Proper and thorough preparation
significantly increases the chance for
settling the case.

First and foremost, counsel must
review the file and honestly and
realistically evaluate the case. This
involves assessing the strengths and
weaknesses, legal issues, injury/
damages, jury verdict values and, of
course, settlement value/ranges. The
endpoint of the evaluation should
result in a settlement demand/
settlement range and settlement
authority recommendation. Without
realistic appraisal of the settlement value,
the mediation will be less effective. If
plaintiff’s counsel and defense counsel
both properly value the case, then the
odds of settlement go way up. 

Once the case has been evaluated,
the next step involves communication
with the clients. For plaintiff’s counsel,

Harry Paras

Advantages of arbitration post pandemic:
Expediting your client’s case
By Giselle Leonardo

Introduction

As we emerge from the more than
year-long pandemic shutdown and
slow down, things are getting back to
“normal” pre-pandemic times. Or
are they?

Courts are still backlogged, people
are still working from home, many
businesses are still closed or on
reduced hours, some government
offices at all levels, national, state and
local are still closed to the public, or
have employees working from home.
Even though some courts have made
tremendous progress and adapted,
some courts are still closed. Clients
have had their cases delayed or
postponed. Even as we emerge from
the pandemic, we still are feeling, and
many of us are suffering from, the
aftershocks and shockwaves, and are
left in the wake to fend for our
businesses: our clients are feeling
that as well. While it is good news that
many schools are re-opening, and
many businesses fortunately are able
to bounce back, impacts are still being
felt in many industries and sectors of
the economy: commercial real estate,
hospitality, travel, cruise, automotive,
airline, chip manufacturers, construction,
to name a few. There have been
shortages, delays, supply chain
interruption, manufacturing impacts,
and court shutdowns.

Post-Pandemic Era and Use of 
Arbitration

Resulting from all of this is a large
number of cases that have not been
heard, coupled with the wave of new
cases that are arising from the
aforementioned impacts on a wide
range of businesses. With many courts
still closed, legal practitioners need to
find new and creative ways to provide
clients with results and resolutions to
their legal quandaries. Lawyers as a
group are resourceful, creative and
inventive. Some cases were able to be
settled through diligent efforts of
counsel. However, many cases have
not been resolved. Certain cases may
not have been ready, or far enough
along, and some may be ready and are
just waiting for a date. Clients may be
insistent on moving the case forward,

while their counsel have been boot-
strapped by external factors, including
in the courts. Clients have a right to an
efficient and effective resolution to
their cases, and as legal practitioners,
we have a duty to assist them.  

In a prior article, I discussed the
use of videoconferencing, and remote
arbitrations. This article will explore
how the use of arbitration as an
alternative may offer a range of
solutions for practitioners dealing
with post-pandemic impacts.

As many of you know, arbitration is
inherently, a flexible process: it can be
tailored to the parties’ needs. Since
arbitration is a creature of contract,
the parties control the drafting and
the terms. Let’s take a closer look at
how arbitration can be specifically
employed to accommodate your
client’s needs by examining a few
challenging situations that may face
some practitioners.

Challenge 1: My case is in court not
in arbitration

Option for Solution 1: Consider a
“Submission Agreement.” A submission
agreement allows the parties to
submit their case to arbitration after
the contract or agreement between
the parties has been signed. Discuss
with your opposing counsel to see if
they are amenable. If you do decide to
execute a submission agreement, you
will need to consider various key
terms in drafting the arbitration
submission agreement including but
not limited to: whether the arbitration
will be institutional or ad hoc, selection

of arbitrator, timeframe to conduct the
arbitration, governing law, procedure
for the arbitration (including video-
conferencing if necessary), discovery
and award.  In certain cases, this can
expedite your case and you may be
able to have it heard before an arbitrator
well in advance of a court date.

Challenge 2: Need to have the case
heard in a short timeframe

Option for Solution 2: Depending
on whether your case is being
administered by an institution or it is
ad hoc, you can request to know in
advance the arbitrator’s availability to
hear the case within a given timeframe.
The availability of the arbitrator to
hear the case involves not only the
timeframe when the arbitrator can
hear the case, but also the length of
the hearing in days, the time needed
for the arbitrator to get up to speed if
the case will be heard in a short
period of time, and time needed to
dedicate to preparation, deliberation
and award.  Also consider the use of
videoconferencing for preliminary
hearings, and if appropriate, the final
hearing – these may shorten the time
to final hearing.

Challenge 3: Need emergency relief 

Option for Solution 3: Many
arbitral institutions have put in place
protocols for emergency arbitrators.
Each institution has its own rules
and procedures. Generally, an
arbitrator can be appointed in a
relatively short period of time
(usually a few days) for a limited
purpose: to rule on the emergency
issue, prior to the full panel being
constituted. There are specific
guidelines for what constitutes an
emergency and procedures in place
for the relief that may be granted. 

Challenge 4: Arbitration is final, but
what if my client wants an appeal

Option for Solution 4: Some arbitral
institutions have instituted procedures
for optional appellate arbitration.
Often, the appellate arbitration is
comprised of several panel members,
with significant arbitral, and in some
cases judicial, experience. Check with
your guidelines and rules to see how

you can opt for an appellate procedure
in arbitration.

Challenge 5: Arbitration is too informal.
My client needs more definitive rules

Option for Solution 5: Discuss with
your opposing counsel and your
arbitrator the desire to have some
more procedural mechanisms in
place. For example, you can decide on
how much discovery and when, how
many depositions and how long,
voluntary exchange of documents, the
list goes on. The idea is that you can
use arbitration in any way you wish to
accommodate your needs for a specific
case. If it is a “bet-the-company” case,
you may want to have more time to
explore certain issues in depth with
experts and more witnesses. In lesser
cases, or where the client is cost conscious,
you may choose to limit discovery,
limit depositions, or limit the time of the
hearing. That is the beauty of arbitration,
the possibilities are endless. 

Conclusion

There may be other challenges, but
the concept is that you may be able to
utilize arbitration to get your case
heard. The advantages of arbitration
are clear: flexibility, timing, control
over the process, control over the
procedure, control over whom you
chose as your decisionmaker. Some
clients want to duke it out until the
very end, but most just want a fair and
equal opportunity to have their case
heard before an impartial and fair
neutral party. Post-pandemic and
after all that many of our clients have
been through, some may just want to
have finality by way of a decision
sooner rather than later, and arbitration
may provide a viable solution. n

Giselle Leonardo is an Attorney & Civil
Engineer, and is a full-time independent
neutral primarily serving as Arbitrator
on complex construction, energy,
infrastructure and international cases.
She is a member of the AAA Construction
Panel & ICDR International Panel,
CPR, and serves on ICC cases. She also
serves as a mediator and utilizes video-
conferencing in both arbitrations and
mediations. Info at www.Leonardo
Arbitration.com or by email gleonardo@
LeonardoArbitration.com. 

Giselle Leonardo
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Short tips and tools in arbitration
By Linda A. Michler

This article is not meant to be a
comprehensive do’s and don’ts in
arbitration, rather a short tips and
tools on four very important topics:
arbitration clause drafting, planning
and executing a preliminary hearing,
stepped up processes, and virtual
hearing witness examination. 
Drafting Arbitration Clauses in the
‘Age of COVID-19’ – top 3 tips or tools 

1. In addition to a clause determining
the way arbitrators/ADR organization
will be picked, consider addressing
the following (and not only in the age
of Covid-19): 1. Information Security –
must be reasonable. Reasonableness
is based on sensitivity of information,
burden and costs, value of the case,
and efficiency.

2. Considerations: asset manage-
ment, access controls, encryption,
communication security, physical
environmental security, operational
security, incident management (some
depend on whether virtual or in-
person or a mixture of virtual and
in-person).

3. Parties should agree on the
measures, and agree early, preferably
before the first case management
conference. If cannot agree, tribunal
has authority to decide.

Planning and executing a preliminary
arbitration hearing 

1. Take a little more time, energy,
and creativity putting together a
persuasive, well-framed statement of
claim. Filing a detailed statement of
claim, along with the formal demand
(usually a simple form), is a strategic
opportunity for the claimant to
persuade the tribunal well in advance
of the evidentiary hearing because it
is one of the few documents provided
to the tribunal even before the initial
case management conference (or
preliminary hearing) in the proceeding.

In the absence of formal pleading
rules like in court, an advocate has a
lot of flexibility and leeway in crafting
the statement of claim, and, hence,
can take a fair amount of liberties with
the text without the fear of having to
later defend the equivalent of a
motion to strike for immaterial and
redundant matter.  This document can
be a helpful piece of advocacy for
the claimant.

2. In drafting the demand/statement
of claim, it is very common to insert,
almost as boilerplate, a request that
the tribunal award reasonable attorneys’
fees in the prayer for relief. Doing so
can have unintended consequences.
Generally, a tribunal is not permitted
to award attorneys’ fees unless the
parties have contractually authorized
such an award in the arbitration
clause or if the governing substantive
law provides for such an award.
However, if the parties independently
request an award of attorneys’ fees in
their arbitration pleadings, under at
least one provider’s procedural rules,

those requests can operate to provide
authority to the tribunal to render
such an award.

3. Advocates should be mindful that,
unlike court pleadings, the demand/
statement of claim are almost always
reflexively marked as exhibits at or
before the evidentiary hearing by the
parties and/or the tribunal and are
often deemed admitted as part of the
evidentiary record. Thus, any statements
made in these pleadings that end up
being inconsistent with the actual
evidence adduced at the hearing may
create certain evidentiary difficulties
at the end of the proceeding. That said,
it is still ultimately up to the tribunal
to determine the evidentiary weight to
be accorded the pleadings.
Stepped up Processes

Step 1 – Before determining any
processes in a two-step mediation
and arbitration (med-arb) start with
contemplating whether it is a good
idea for you as the ADR professional
to assume the role of mediator and
then as arbitrator. Think carefully
about the inherent drawbacks. For
more information, please see the
articles I wrote for the Lawyers
Journal in issues dated January 15
and February 26, 2021. 

L A W  P R A C T I C E  M A N A G E M E N T

Find this page helpful? Want more
information and resources to help 
you run your practice? Check out the
ACBA’s Law Practice Management Center
at ACBA.org/PracticeManagement.

Linda A. Michler

Continued on page 10
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Problem solver, trusted advisor, and confidant:
The legal advocate’s role in mediation
By Sally Griffith Cimini

Mediation increasingly has become
an expected adjunct process to all
types of litigation, whether the dispute
concerns divorce or custody arrange-
ments, business breakups, breach of
restrictive covenants, claims of
employment discrimination, or contract
disputes. Whether parties come to
mediation through a court-mandated
alternative dispute resolution program
or by agreement, lawyers need to be
prepared to be effective mediation
advocates. Even the most skilled and
experienced trial advocates sometimes
miss the boat when representing
clients in mediation because the
adversarial advocacy style that works
in the courtroom can derail the
mediation process.  

An effective mediation advocate’s
role means acting as a problem-solver,
trusted advisor, and confidant. The
client should be advised that in
addition to understanding the client’s
position (including strengths and
weaknesses of factual and legal
assertions, evidence and witness
testimony, legal risks), for mediation
it will be equally as important for
their legal counsel to explore the
client’s unique interests (i.e., what’s
behind what the client says they want
– their needs, hopes, values, beliefs,
expectations, fears, limitations, etc.).
This approach is consistent with Rule
2.1 of the Pa. Rules of Professional
Conduct, which provides, “... In
rendering advice, a lawyer may refer
not only to law but to other considerations
such as moral, economic, social, and
political factors, that may be relevant
to the client’s situation.” Pa. Rules of
Professional Conduct, 204 Pa. Code §
81.4., Rule 2.1.

“Nothing is more expensive than a
missed opportunity.” – H. Jackson
Brown, Jr.

It is important for mediation legal
advocates and their clients to understand
how mediation differs from adjudication
of a legal dispute. In the typical
adjudication of a legal dispute, a
decision-maker (e.g., arbitrator,
judge, or jury) determines which
party is “right” or “wrong,” and then
issues a judgment against the losing
party. Unfortunately, many clients
(and some attorneys) come to a mediation
loaded with factual and legal arguments
and have the expectation that the
mediator will agree and strong-arm
their opponent to settle the case on
their terms. When that approach fails,
they frequently blame it on their

“unreasonable” opponent or opposing
counsel, the “bad” mediator, or the
“waste of time” mediation process. By
following a hard-line adversarial
strategy that is typically taken in a
legal adjudication proceeding, those
clients (and attorneys) likely have
missed an opportunity to resolve their
case on terms that might be more
favorable to what could be achieved in
a legal adjudication.  

In mediation, the goal is to find a
resolution that the parties can live
with. The goal is not to find fault,
assign blame, or to determine who is
“right” or “wrong.” Instead, mediation
needs to be approached as a problem-
solving exercise where the parties,
their respective mediation advocates,
and the mediator work together to
identify subjects of agreement that
satisfy the parties’ interests or concerns.
An effective mediation advocate:

• patiently and diligently explores
all possible problem-solving options
with their client, the mediator, and
their opponent;

• allows the client to talk candidly
with the mediator and express their
interests;

• persists in developing options and
proposals that result in the opposing
party offering their very last and best
option to litigation; and 

• allows the client a meaningful
choice based upon the options devel-
oped through this problem-solving
approach.

“You can’t always get what you
want. But if you try sometimes, well,
you just might find, you get what you
need.” – Mick Jagger and Keith
Richards

Effective mediation advocacy does
not mean convincing the opposing
party through argument to agree to a
settlement that would give your client

the full remedy that could be achieved
through a legal adjudication or
whatever your client thinks they
“deserve.” Instead, effective mediation
advocates carefully prepare for
mediation by:

• Explaining the difference
between mediation and adjudication
to their clients;

• Spending significant time with
the client, prior to the mediation, to
gain an understanding of the client’s
position and interests;  

• Discussing the opposing party’s
possible interests;

• Frankly discussing potential fees
and costs to the client, win or lose;

• Brainstorming creative solutions
(both monetary and non-monetary)
that could meet your client’s (and
opposing party’s) interests (Remember,
mediation settlement options can
include solutions that are not available
as legal damages or remedies in an
adjudication);

• Not establishing absolutes about
what “must be” or what “will never
be” paid or achieved;

• If there is a possibility of a
continuing relationship between the
parties, discussing terms for future
interactions (and including how the
parties will try to resolve any conflicts);

• Identifying BATNAs (best alterna-
tives to a negotiated settlement agreement)
and WATNAs (worst alternatives to a
negotiated settlement agreement);

• Having an ex-parte pre-mediation
call with the mediator to discuss any

unique issues, obstacles to settlement,
request for a “reality check” in a
private caucus with the client, or
other needs;

• Advising your client that you will
be wearing a different “hat” as a
mediation advocate, and your tone in
the mediation will be less formal and
more collaborative than in litigation;

• Preparing your client for
questions from the mediator and
communication of options and interests;

• Looking for small points of
agreement to build upon; and

• Not giving up if settlement is not
achieved in the first mediation session
– continuing to explore creative
options that meet your client’s interests
with the mediator. n

Sally Griffith Cimini chairs the Alternative
Dispute Resolution Group at Leech
Tishman and is highly regarded for her
alternative dispute resolution experience.
The Pa. Bar Association awarded her its
Sir Francis Bacon Award in recognition
of her mediation work, and she has
repeatedly been named Best Lawyers
Pittsburgh Mediator of the Year.

Sally Griffith Cimini

If you have an idea for a
substantive law article or would
be interested in authoring one,
please email Jennifer Pulice at

jpulice@acba.org.
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Pro Se Pro Bono ADR Program pairs plaintiffs
with pro bono attorneys for ADR process
By Shelly Anderson

When a pro se litigant comes up
against the local mandatory ADR
program in the US District Court for
the Western District of Pennsylvania,
essentially requiring mediation,
arbitration or early neutral evaluation
within 60 days of the initial case
management conference, it can be an
uh-oh moment. 

However, that critical juncture in a
case for those who for whatever reason
don’t have legal representation doesn’t
have to be so daunting, thanks to the
Court’s Pro Se Pro Bono ADR Program.

Launched in 2006-07 and expanded
in 2013 to include incarcerated pro se
litigants who have filed civil cases, the
program pairs plaintiffs with pro bono
attorneys for the ADR process.

The court administers the program,
with judges holding sole discretion
over which cases to recommend to the
program. Members of Jones Day Law
– specifically Kelly Locher and Joe
Parsons, with an assist from pro bono
partner Matt Divelbiss as well as
others – coordinate the process by
managing a pool of volunteer attorneys.

“It’s a program that we are very
passionate about,” Locher said. “One
of the notable parts about the program
is the breadth of cases and subject
matter that we see.”

Those can be prisoners’ rights
cases, labor and employment cases,
employment discrimination cases,
defamation cases and many others.

“For some of those more specialized
cases, we work really hard to find a
volunteer in the Pittsburgh area,”
Locher said. “For example, employment
law is a specialized area, or health
care – we’ll try to find someone that
that’s their forte.”

Parsons calls it “sort of a referral
service.”

Divelbiss has observed several of
the program’s mediations and has
been impressed.

“They’re just like they are when
you have a non-pro bono (attorney),”
Divelbiss said. “For any number of
these litigants, it makes a real difference
in their lives.”

“For a lot of the litigants we represent,
the pro se mediation process is really
the first time they’ve had an opportunity
to speak with a lawyer and get a
realistic assessment of the value of
their case. We frequently have litigants
who have very high expectations for
their case and when you have an
opportunity to understand the pitfalls
with an attorney helping them, and
then to hear ... the mediator’s concerns,
that can really affect how the litigant
perceives his or her case and can
ultimately help push the case toward
successful resolution.”

According to Locher and Parsons,
statistics through early May of this
year (yes, the program proceeded
virtually through the COVID-19
pandemic) show that there had been
nearly 130 referrals since the program’s
inception, perhaps 12 to 15 per year,

although that can fluctuate. Nearly 50
percent of the cases that go through
the Pro Se Pro Bono ADR Program
get resolved.

“It’s a pretty effective little
process,” Parsons said.

U.S. District Court for the Western
District of Pennsylvania Magistrate
Judge Lisa Pupo Lenihan agrees.

“It’s been excellent,” she said.
“It’s good to have an attorney advise
(litigants) so that the unrepresented
person doesn’t take perhaps less than
they should in a settlement because
they’re unable to advocate for
themselves.”

Lenihan noted that while this is the
court’s program, “Jones Day really
has done 90 percent of the work. They
have been a tremendous help to us.”

One other benefit is experience for
the pro bono lawyers.

“Typically, but not always, it’s a
younger attorney who’s looking for
some experience, some on-your-feet
type of experience, working to resolve

a case, getting to interact with the
court, being counsel of record for a
litigant,” Parsons said.

Lenihan said she has even
occasionally seen a lawyer in the
program whose case isn’t resolved during
ADR agree to continue to represent
the client pro bono at trial outside of
the program because they believe
strongly in the merits of the case.

Parsons, Locher and others at
Jones Day at times have served as pro
bono lawyers in the program, but they
are happy to include many others.

“We’ve had participation from
nearly 30 law firms, solo practitioners,
local law school students who are
supervised … but we are always
looking to get more folks involved
and appreciative of interest in the
program,” Locher said.

Attorneys interested in joining the
volunteer pool or learning more about
the program can contact Locher at
klocher@jonesday.com or Parsons at
jparsons@jonesday.com. n
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One of the many responsibilities for law firms is to understand the amount  
of time and money it requires to recruit and onboard new attorneys and other 
employees. The search entails finding a candidate with the right experience, 

education and work ethic and one who is a good cultural fit. That's no easy task, 
especially when the search is for a key executive. Law firms and their clients want 
to avoid or reduce the time and expense related to recruiting, hiring and training.
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ANN L. BEGLER, Certi�ed Coach
Coaching Those on the Pathway to Leadership Development and Con�ict Competency

EMOTIONAL INTELLIGENCE IS NOT A BUZZWORD: IT IS CENTRAL TO SHIFTING CONFLICT

HERE ARE A FEW THINGS I BRING TO THE TABLE:
 

412.391.4000  |  abegler@mac.com
linkedin.com/in/ann-begler-she-her-hers-b497954

1. Self-Awareness
WHAT AM I

EXPERIENCING WITHIN
MYSELF RIGHT NOW?

2. Social Awareness
WHAT, OUTSIDE OF ME,
STANDS OUT FOR ME?

[PEOPLE, ORGANIZATION,
INTERACTIONS]

3. Self-Management
WHAT ARE MY POSSIBLE
ACTIONS THAT COULD
MAKE A DIFFERENCE?

4. Relationship
Management

POSSIBLE CONFLICT
SHIFTS TO

TRANSFORMATIONAL
CONTACT

•  Basic and advanced certi�ed professional coach training via Teleos Leadership Institute
   [certi�cation through the International Coach Federation]

•  A decade of professional, active work as an Executive/Leadership Coach encompassing both
   individual and team coaching

•  History of consulting for businesses, educational institutions, non-pro�ts, governmental bodies

•  A legal career of active practice in multiple areas of the law 

•  35 years of ongoing training and active work as a mediator in private practice; panel member for the
   EEOC; U.S. District Court, Western District; UPMC Intermediation Program and multiple years as Chair
   of both the ACBA and PBA ADR Committees

•  3 years of employment as the sole appellate mediator for the Superior Court of Pennsylvania,
   Western District 

•  Completion of additional certi�cations in Organizational Development, Group Process Management, 
   Gestalt Therapy, Con�ict Dynamics and Con�ict Management 

•  Ongoing training in Inclusion and Diversity

•  Certi�cation to use multiple individual and team assessment tools

If you strive to be a more in�uential leader,
aspire to increase your personal
e�ectiveness or speci�cally want to
hone your ADR skill, I’d love to talk
with you about what you think
you or your organization
may need and how I may
be helpful.
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Preparing clients for mediation: Advance preparation
and adopting the right mindset are keys to success
By Ryan DeMotte

Mediation offers an efficient way to
resolve disputes without the time and
expense of litigation. With large
backlogs of court cases from the past
year’s court shutdowns, parties and
courts are increasingly looking to
mediation as well as other ADR
processes to achieve efficient resolution
of disputes. However, it is important
to keep in mind that mediation is not
simply another step in the litigation
process, instead it is a fundamentally
different process with different
methods and goals. Understanding
the differences described below and
preparing clients accordingly is thus a
key to successful mediation.  

1. Mediation is Not an Adverse 
Proceeding

It is important to get clients to
buy into a cooperative, deal-making
mindset going into a mediation.
They need to understand that there
are no mediation winners and losers
in the traditional sense. The goal
is to reach a resolution that both
parties can agree on. Especially if the
mediation is court-mandated, clients
may think of mediation as just another
forum to press arguments and score
litigation points. Thus, getting
clients out of the zero-sum 
competitive mindset and into a more
cooperative “win-win” mindset will
help ensure a more productive 
mediation session.   

2. Think Beyond the Specific Issues
in Dispute  

While courts are limited in the relief
they can grant, in mediation, the parties
have flexibility to reach agreement on
a wider range of issues that may not
be part of the existing litigation.
Encourage clients not to get too narrowly
focused on the litigation, and instead
to think broadly about their overall goals
and interests that can be addressed by
the other party. The mediation does
not need to be strictly defined by the
parameters of an existing dispute.

3. Emphasize that Mediation is 
Low Risk

Mediation is voluntary and confi-
dential. These features significantly
reduce the risks for parties of participating

in mediation. Clients need to understand
that (1) they have no obligation to
settle a case in mediation, and (2)
nothing said in the mediation can be
used in subsequent litigation. Thus,
mediation offers a chance to explore
opportunities for resolution without
an overly defensive posture.  

If the client is concerned about
signaling weakness to the other side
in a negotiation, the additional
confidentiality of private caucus
sessions with the mediator can help
get the client more comfortable
engaging in candid conversations at
least with the mediator. The more clients
feel they can engage in open discussions
without posturing, the better the
chances of finding a resolution.

4. Understand the Role of the Mediator

Clients need to understand that the
mediator is not the judge or jury in the
case. While some mediations may
involve evaluations of the parties’
respective arguments, clients should
understand the mediator’s primary
goal is not picking a winner, but
instead to help facilitate an agreement.
To that end, a mediator may ask questions
and press arguments to test the
strength of the parties’ positions.
Clients (and counsel) should avoid
reading too much into these questions.
If the client misinterprets the mediator’s
questioning and probing as a sign of
the mediator’s disagreement with the
client’s case, they may get unnecessarily
defensive in negotiations. Remind the

client that they are hearing only one
side of the mediation, and that the
mediator is likely probing the other
side in a similar way. It is just part of
the process of reaching agreement,
not a judgment on the case.

5. Prepare to Be Offended 

The beginning stages of a mediation
session often feel frustrating and
futile to clients. Opening positions can
be perceived as outrageous and
offensive. At this point, the temptation
to walk out and end the mediation
before it really begins will be high. It
is important for the client to understand
that this is a typical part of mediation
and to be prepared to work through
the initial frustrations and give the
process a chance to work. Progress in
mediation often comes after periods of
apparent stalemate. Attorneys should
prepare clients to be patient through
periods of slow or no progress.

6. Know the Case and Prepare Like 
a Witness

Your client should have a thorough
knowledge of the case and be ready to
address key factual issues. Clients
should prepare for the mediation like
they would for a deposition or trial
testimony. Whether in joint session
with the opposing party or privately
with the mediator, the client should
treat the mediation as an informal
audition as a witness. The better the

Ryan DeMotte

Continued on page 10
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Witness examination during virtual
hearings 

1. Exchange all documents before
first day of hearing. Send by email
(and if parties or panel prefer, send by
mail too.) The parties will be able to
introduce an unexpected document on
the day of the hearing. Zoom and any
other virtual process (Go to meeting,
Teams, etc.) has a way to do that, but
for continuity and ease of the process
requesting the documents counsel
plans to use before is needed.

2. Include requirement of list of
attendees to be disclosed a few days
prior to hearing. That way if someone
is in the room that the arbitrator(s)
cannot see, it is obviously a violation.
Parties need to be told that no one is to
be present unless announced to all
and that texting for advice etc. is
prohibited. Zoom can scan a room to
some extent and that should be done.
There is equipment available to scan
rooms too and depending on case,
should be considered. Same rules for
prohibiting recording by anyone other
than the ADR administrator organization/
tribunal.

3. Review the rules of procedure
for the arbitration. Sometimes it is
better not to use strict court rules or
evidence, and parties, counsel and
arbitrators can decide by conference
of the parties and counsel. Keep in
mind a party may not agree or the
rules of the tribunal under which the
arbitration is being conducted may
not permit.

4. Consider simultaneous testimony
of witnesses on the same subject matter
(typically expert witnesses). There are
advantages including less movement

LAW PRACTICE MANAGEMENT 
continued from page 5

in and out of rooms and perhaps
smoother and less time being used.   

Sample clause: Counsel shall meet
and confer in an effort to have experts
on the same subjects testify at the
same time at the hearing. If schedules
permit, expert testimony shall be
scheduled so that Claimant’s expert
will testify by direct examination on
one subject, followed by Respondent’s
expert by direct examination on the
same subject. This may be followed by
questions from the Panel to clarify or
narrow the issues. Respondent’s counsel
will then have an opportunity to cross
examine Claimant’s expert and
Claimant’s counsel will then have an
opportunity to cross examine Respondent’s
expert. The process will then continue
for the next subject of expert testimony.
If the expert’s schedules do not allow
for this procedure, counsel should
inform the Panel no later than ___.

5. Consider using expert reports
as a substitute for extensive direct
examination.

Sample clause: Disclosure of expert
testimony: When selecting experts
and preparing expert disclosures,
counsel should be mindful that at the
pre-hearing conference, the Panel will
ask counsel to consider: 1) having
experts on the same subject matter
testify simultaneously, and 2) using
expert reports as a substitute for
extensive direct examination of experts.

6. Require the parties to provide
stipulated joint exhibits to the extent
possible.

7. Liberally use summary exhibits
to summarize detailed facts. In addition
to a stipulation of facts, require the
parties to provide a stipulated
chronology of events. n

Linda A. Michler is an arbitrator and
mediator and may be reached at 412-

854-431 or 412-480-1731 or online at
www.nadn.org/lindamichler. She is a
member of the National Academy of
Distinguished Neutrals and is on the
roster of the American Health Law
Association’s Dispute Resolution Service,
CPR’s Employment Disputes, Mass Claims,
Franchise, Banking, Accounting and
Financial Services Panels, FINRA’s
Neutral rosters, and the American
Arbitration Association’s neutrals for
mediation and arbitration including
bankruptcy, landlord-tenant/real estate,
and disaster panels. She is the Publications
Chair and Editor for the American Bar
Association’s Dispute Resolution Arbitration
Committee’s E-newsletters and Just
Resolutions publications.

client presents themselves in both
knowledge and demeanor, the more
persuasive their case will be perceived,
and consequently the more leverage
they will gain in negotiations. 

7. Analyze the Value of Your Case

Before mediation, your client should
have a realistic understanding of the
costs of litigation and the likelihood of
success if the case continues in litigation.
Help the client analyze the costs and
benefits of settlement versus continued
litigation. Clients should also think
through how the litigation outcome
fits in with any other business or
personal goals they may have as well.
If the client can persuasively articulate
their interests and rationale for their
settlement positions, it will help the
mediator develop more effective
strategies for negotiations with the
opposing party. 

PREPARING CLIENTS FOR MEDIATION 
continued from page 9

8. Conclusion

In sum, success in mediation
requires parties to at least temporarily
shift out of the competitive litigation
mindset and to be open to participating
in a more cooperative, problem-solving
process. Since this mindset does not
necessarily come naturally, especially
to parties in a contentious dispute, it is
important for attorneys to help their
clients understand the unique features
of mediation and to prepare them to
participate effectively. Walking clients
through the considerations above will
help get them ready for a productive
mediation session. n

Ryan D. DeMotte is Counsel with Leech
Tishman and a member of the Litigation
Practice Group, as well as the Corporate
Practice Group, where he co-leads the
Construction Group. Ryan is based in the
Pittsburgh office. 
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that spend $6,000 or more on office
supplies annually are eligible for 
additional discounts. For more information
or to enroll, see www.ACBA.org/
OfficeDepot or contact David Jarvis at
David.Jarvis@officedepot.com.
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Collaborative practice: Does it work?
By David A. Miller

Most of you have heard about
collaborative law. I prefer to call it
Collaborative practice. A capital “C”
signifies a process to resolve conflict
used by Collaboratively trained
professionals in accordance with the
Collaborative Law Act, 42 Pa. C.S. §
7401 et seq. “Practice” because, ideally,
lawyers in many Collaborative cases
are only one-third of the equation.
Although mental health professionals
(as coaches) and financial professionals
are not required, they can make up
the other two-thirds. Divorce presents
more than a legal problem. Strong
emotions and complex financial issues
are often present.

I often ask litigation attorneys why
they are not Collaboratively trained.
One answer I have heard is: it does not
work. Often that response comes from
their involvement with a Collaborative
case that has failed to settle or parties
are still arguing post-settlement about
the interpretation or enforcement of
the agreement. What the attorneys
may not know is that 90 percent of the
Collaborative cases settle. I have only
had one Collaborative divorce case
terminate and go to court in 15 years
of collaborating although a couple
cases have later gone to court on
custody (with new attorneys).

Whether you think the process
works depends upon how you define
works. For me, a resolution of the
divorce in a written agreement signifies
the process worked. Participants
(professionals and parties) should not
expect that the process will turn the

parties into perfect collaborators free
from non-collaborative behavior. We
hope, but do not expect, our Court’s
Generations Program will turn parents
into perfect co-parents so why do we
expect Collaborative practice to
convert divorcing spouses into
perfect collaborators? My expectation
is that I will help parties avoid court
for as many issues as possible and
provide them with tools to help them
resolve issues in the future without
court or attorneys.  

So, if Collaborative practice works,
everyone should jump to use the
process – right? My answer is that
most family law disputants would
benefit from trying the process. I have
had prospective Collaborative clients

in the initial interview present
themselves as warriors ready for
battle. Even those cases settled so it is
hard to predetermine whether a case
is right for the process. I also often
wonder what would have happened
had those angry parties gone into
court. At least I feel I helped them
avoid a five-year court battle inflicting
irreparable harm on their family.

If it is difficult to predetermine
whether a case is right for the process,
is there a trait that helps the process
work? My answer to that is: yes –
patience. In response to my question
to litigation attorneys as to why they
are not Collaboratively trained I have
heard that they do not have the
patience for the process. They prefer
to assemble the facts and apply the
law and lay it out for a fact-finder and
let them decide. I can understand that.
It is tedious avoiding positions, digging
into each party’s interests and goals,
reviewing options, and sitting back
waiting for them to figure out how to
resolve to their case. In our optimal
Collaborative practice model, the clients,
not the professionals, are driving the
settlement car and that takes
patience. I have been in Collaborative
meetings where everyone may sit in
silence for a very uncomfortable
length of time looking at each other
waiting for an idea to help the matter
forward. That takes patience, but a
resolution outside of court eventually
occurs. I will also admit that, on a few
occasions, I have had to deviate from
the practice model and get behind the
wheel of the settlement car to prevent
the parties from going off a cliff. 

Finally, what are the options if
traditional collaboration is impossible?
Adam Kahane, in his book entitled
“Collaborating with the Enemy,”
answers that question. In his view,
there are four ways to deal with a
problematic situation. He first asks
can we change the situation. If the
answer is “no,” we can either adapt
(i.e. acquiesce) or exit. If the answer
is “yes,” then he asks whether we can
do so unilaterally through force. If the
answer is no, then we collaborate. The
four options to deal with a problematic
situation are adapt, exit, force, or
collaborate. He then describes what
he calls stretch collaboration which is
different from traditional collaboration.
Unfortunately, I do not have the space
in this article to delve into stretch
collaboration. You can, however,
purchase his book for around ten
dollars. Even if you do not handle
Collaborative cases, his ideas are
helpful in problematic situations in
everyday life. n

David A. Miller is a Pittsburgh divorce
attorney resolving family law cases
using Collaborative practice via in-person
meetings (for local cases) or online via
Zoom (for cases throughout Pennsylvania).
Mr. Miller is also a trained mediator in
resolving family law disputes. Visit
www.davidmillerlawoffices.com for
further information.

David A. Miller
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The mediator’s proposal: How to make
effective use of this conflict resolution tool
By Andrew J. Horowitz

A good mediation is a process by
which the mediator facilitates as the
parties re-evaluate their positions and
test each other in negotiations. While
mediators assist the parties in
evaluating their positions in the case
and this sometimes provide their
opinions about issues in the case, they
do not tell the parties who should win
or what the case should settle for. 

The biggest exception is the mediator’s
proposal (also known as the mediator’s
float). The most common version of
the mediator’s proposal works as
follows: The parties reach impasse and
the mediator asks each side whether
they would consider a mediator’s
proposal. If both parties agree to hear
the proposal, the mediator presents the
proposal to both sides with a reasonable
deadline by which to respond under
the condition that the proposal may be
accepted or rejected but not countered.
The parties respond on a double-blind
basis, meaning that the parties only
learn which other parties accepted if
all parties accept. 

The mediator’s proposal increases
pressure on the parties to move, while

at the same time giving them the
confidence that they can do so without
repercussions for future settlement
discussions if the offer is not successful.
It also provides a face-saving opportunity
for attorneys and parties with their
clients, insurers, and superiors, as
they can use the recommendation of
an impartial authority to soften any
impression that they are capitulating.

How can advocates make effective
use of a mediator’s proposal? First,

avoid premature mediator’s proposals.
A mediator’s proposal ends the
mediation. Even if a mediator has a
gut feeling about where a case should
settle, this should not be expressed in
“take it or leave it” form as a mediator’s
proposal until the parties are truly at
impasse. Parties tend to be more
motivated to accept a proposal if they
know that they have pushed facilitative
mediation as far as it can go. Moreover,
an unaccepted premature mediator’s
proposal ends the mediation when a
facilitated result may have otherwise
been possible. As mediators, we must
be patient and avoid the natural
impulse to tell the parties’ what to do.
Some mediators who fall short in this
regard push the parties to consider
mediator’s proposals too early. It is
important that advocates understand
that this technique is not recommended
by the consensus of the ADR community
and push back appropriately. 

Further, it is important that
advocates understand how mediators
formulate their proposals. It varies
somewhat from mediator to mediator,
but tends to include three factors: 1)
the mediator’s judgment about what
the parties are likely to accept; 2) the

mediator’s professional evaluation of
the case; and 3) the mediator’s gut
feeling about the appropriate settlement
for the case. 

These are all factors that persuasive
advocates can manipulate somewhat.
First, it is counterproductive to
propose a number that is unlikely to
be accepted. Knowing this, mediators
make judgments about what each
party might ultimately accept, based
upon spoken and unspoken cues
provided by you and your client.
Beware of the messages you send. The
same applies for your advocacy about
the case in general – you want to
telegraph that you are willing to be
reasonable but perceive yourself to
be negotiating from a position of
strength. Conveying some indignation
doesn’t hurt either. Keep these
factors in mind throughout the
mediation if you think there is any
chance that the day will end in a
mediator’s proposal. n

Andrew J. Horowitz, Esq. is an attorney
and mediator in the Pittsburgh office of
Obermayer Rebmann Maxwell & Hippel
LLP, practicing in employment and
commercial law. 

The role of ADR in providing access
to justice during a pandemic
By Mary Kate Coleman

That Alternative Dispute Resolution
(ADR) has a role to play in giving
citizens access to justice during a
pandemic was one of the conclusions
of a recent state bar task force. A
discussion of ADR, including arbitration,
mediation and other forms of ADR,
was featured in the task force’s report.
The inclusion of the topic of ADR in
the report is evidence of an increased
awareness of ADR and its benefits. It
also is certainly a departure from the
days when individuals confused ADR
with ARD, were not aware of the
difference between arbitration and
mediation, or worse, mistook mediation
for meditation.

The Pennsylvania Bar Association
(PBA) Joint Task Force on the Continuity
of Delivery of Legal Services was
formed in the Spring of 2020 after it
became apparent that the pandemic had
a negative impact on the administration
of justice. COVID-19 demonstrated
that not all courts, government offices
and law firms were ready for the
remote practice of law, remote court
proceedings and other legal processes.
Although many courts and government
offices in the state had the technology
to provide secure electronic filing and
video capabilities, many lacked this
ability.  

The Task Force was chaired by
retired United States Third Circuit
Court of Appeals Judge Thomas I.
Vanaskie. The 33-member task force
consisted of lawyers who practiced in
a variety of areas of law and judges in
addition to representatives of interested
stakeholders. I volunteered to serve
on the task force because as a neutral
and then Chair of the PBA ADR
Committee, I thought that ADR had a
role to play in giving citizens access to
justice during the pandemic and any
future similar emergency.  

The task force members surveyed
stakeholders throughout the state to
identify areas in the practice of law

where there were inconsistencies that
severely delayed access to justice.
Task force members also reported on
their experiences as well as the
experiences of their colleagues. The
task force reviewed best practices
within and outside the state of
Pennsylvania on how to deal with
challenges posed by the pandemic.

On February 26, 2021, the Task Force
issued its report and recommendations.
The Report and Recommendation can
be found on the PBA’s website. The
report’s executive summary contains
ten recommendations, one of which
deals with ADR. It states, “…to attack
the backlog in civil cases, enhanced
use of arbitration, mediation, judges pro
tem, special masters, and other judicial
adjuncts should be encouraged.”

The section of the report on ADR,
on page 20 of the Report, contains six
bullet points, which provide more
specific recommendations:

First, because the pandemic has
impeded the progress of litigation
so as to prevent individuals from
resolving their cases, the provision of
ADR services needs to be encouraged
and increased, including potential
expansion outside of the courts and in
areas other than civil litigation and
family law.

Second, the Task Force recommends
that a statewide ADR Commission be
established consistent with the June
2017 Report of the Pennsylvania Joint
State Government Commission (“JSGC”)
on ADR and the PBA ADR Committee
resolution approved by the PBA
House of Delegates in May 2018.

Third, establish mediation programs
in all levels of the Pennsylvania
courts, including Magisterial District
Courts, the Courts of Common Pleas,
Commonwealth Court, Superior Court,
and the Supreme Court, as well as in
state agencies, to the extent mediation
programs are not already in place.

Fourth, revise/expand compulsory
arbitration so that more cases may be
arbitrated by raising jurisdictional
limits and/or revising arbitrator
assignment procedures to include the
ability of the parties to strike potential
arbitrators.

Fifth, make the use of dispute
resolution via advanced communication
technology user friendly and easily
accessible to parties, especially
unrepresented parties, who may not
have access to computers, Wi-Fi, or a
quiet location in which to participate
in ADR processes and where the
confidential nature of the process may
be maintained.

Finally, offer training programs on
the use of dispute resolution via
advanced communication technology.

To be clear, the Report and
Recommendation covers many topics
and areas of law beyond ADR, makes

many great suggestions that are
worthy of consideration, and is a good
read. From my perspective as a
neutral, I was pleased to see that
many members of the Task Force
were knowledgeable about ADR and
its benefits from being involved in
establishing an ADR program, serving
as a neutral or participating in a form
of ADR as an advocate. I also was
gratified by the interest in and
positive response to the Report and
Recommendation, including the section
on ADR, by members of the bar and
judiciary.

The Report and Recommendation
was sent to interested individuals and
entities such as the courts, legislative
and executive branches.

The PBA will conduct a survey a year
after the Report and Recommendation
was published to see what, if any,
recommendations were implemented.
I look forward to seeing the results
of that survey. Implementing the
suggestions concerning ADR will go a
long way in ensuring access to justice
for Pennsylvanians in the event of a
future emergency situation. n

Mary Kate Coleman is a civil litigation
attorney, mediator and arbitrator with
the law firm of Riley, Hewitt, Witte &
Romano, P.C. in Pittsburgh (Mt. Lebanon),
PA. More information about Ms. Coleman
can be found on the firm’s website at
www.rhwrlaw.com/mary-kate-coleman.
She may be reached at mkcoleman@
rhwrlaw.com or 412-341-9300.

Mary Kate Coleman

Our Health Care Power of Attorney
and Living Will documents are available
on the ACBA website for free at

ACBA.org/POA-Living-Will.
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Artificial intelligence in dispute resolution 
Where we are and
where we’re going
By Rick Rogow

One concept that seizes popular
imagination is the idea of the digital
judge. There is something appealing
about the concept that one day our
frustrating, chaotic human disputes will
be resolved by the cool, all-knowing
rationality of a fair and impartial
electronic decision maker. Perhaps.

Since moving my mediation practice
online in March 2020, I’ve learned a
great deal about online dispute resolution
(ODR). It wasn’t a big leap from my
experience with video conferencing to
being able to conduct a full-on mediation
process through video and audio
conferencing in a virtual setting with
multiple parties. It would have been my
loss if I had ignored the gains in technology. 

Technology, Dispute Resolution and
the Fourth Party

Online Dispute Resolution takes
the technology another step. By
Online Dispute Resolution , I refer to
augmenting the use of communication
and information technology with
“machine learning” to help people
resolve disputes. In current ODR
processes, this technology is most
often used as administrative support,
handling tasks like case filing, reporting
on statistics with some analysis and
facilitating communications. It’s a tool.
But obvious to those in the ODR field,
computer processing is unimaginably

powerful right now. So that available
technology is not just a tool, it becomes
a fourth party to the negotiations,
capable of being a collaborator as well
as so much more. 

What does the term  artificial
intelligence  (AI) refer to? How does it
relate to machine learning?  How are
these developments used in Alternative
Dispute Resolution (ADR)? And,
where is it going? 

Getting Used to the Machines

The expansion of technology into
realms of human behavior always
scares me at first, but then it intrigues
me. I analyze things pretty much the
way I always have, but my keen
analytic skills have cognitive biases and
attribution errors. Artificial intelligence
doesn’t go about formulating its outcomes
in the same way as our human intelligence.
AI learns in a very particular way. It

learns by looking at data, and it
derives rules from that data in order to
gain insights and/or to make predictions. 

An important characteristic of
machine learning and AI is that this
data must be structured, pre-structured,
into a format that the AI can make
sense of; only then will the AI’s output
be coherent or useful. AI algorithms
are still not very good at making sense
of unstructured data.

In 1999, eBay commissioned the
Amherst Center for Information
Technology and Dispute Resolution at
the University of Massachusetts to
conduct a pilot project to mediate
disputes between buyers and sellers.
The pilot project handled two hundred
disputes in a two-week period, by far
the largest number of disputes ever
handled online. This capability led
eBay to include dispute resolution as
an option for buyers and sellers in the
event that an online transaction was
unsatisfying. By 2010, the number of
disputes handled by eBay had reached
an extraordinary 60 million. 

AI and Empowerment

To better understand the DNA of AI,
it helped me to think of the cognitive
tutor interface, significantly advanced
at CMU in 2007. As those who might be
learning a foreign language interfacing
with their computer, these systems
provide context-sensitive hints and
instructions to guide students towards
reasonable next steps. A continuously-
evolving decision tree. These AI systems
are helping musicians co-create new
music they admittedly wouldn’t have
discovered on their own. This

machine-learning is currently a
resource in disaster claims with
insurance companies. But what of
high dollar-value, contentious conflict
with complex histories; or claims
wherein one’s legal rights, or human
rights, are likely to be impacted? 

Is taking an individual through a
logic tree to clarify their resolution
options and legal rights risky business?
At what point does the consumer, the
citizen, the client become vulnerable
to the programmer, to the database, to
the machine and lose their agency?

AI and Equity Into the Data Sets

The need certainly is there for
equitable access to justice. National
judiciaries and international tribunals
are seeing AI and ODR with strong
potential to bolster and provide
equitable access to their judiciary.
Countries such as Canada, England,
Brazil, European Union, India are
currently developing beta systems
hoping to significantly increase
understanding and access, to provide
more consistent, even-handed justice
and at less cost. Those are certainly
admirable goals.

Collaboration in Design

“Automation bias,” is another term
in machine learning worthy of
highlighting. Many are skeptical and
concerned, including me, about ethical
vulnerabilities and inherent limitations
of these data sets. How are legal rights
and perhaps basic human rights
impacted without the “informed”

Rick Rogow

Continued on page 15
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Ethical issues in legal negotiations
By Roy J. Lewicki

As the focus of this issue of the
Lawyers Journal is Alternative Dispute
Resolution (ADR), I thought it might
be useful to talk about negotiation, the
first step on the ADR continuum, and
an essential skill in law practice.
Attorney misconduct is defined as
unethical or illegal conduct, including
making false or misleading statements.
Did you ever wonder what’s considered
unethical in the context of legal
negotiations?

In 1991, Richard Shell, Professor of
Legal Studies at the Wharton School,
wrote an article titled, “When is it
Legal to Lie in Negotiations?” The article
reviews the basic legal definition of
fraud (“a knowing misrepresentation
of a material fact on which the victim
reasonably relies, which causes
damages”), then goes on to show how
‘simple’ and ‘straightforward’ definitional
components of fraud had been made
significantly more complex as court
cases tested these legal standards and,
in the process, confounded legal
compliance with ethical considerations
of withholding or misrepresenting
information and bluffing. Also caught
up in the confusion were reasonable
practices of sound negotiation strategy
(not giving away your bargaining
limits or proprietary information)
with legal requirements for truth-
telling (disclosing those limits and
information, thereby significantly
weakening your bargaining position).

While the law and legal practice
have continued to significantly refine
these boundaries over the last 30
years, the difficulty for legal negotiators
remains the same, as it does for
negotiators in most other professions:
how to deal with the dilemmas of
honesty and trust. Put simply, all
negotiators must decide how honest

they will be in a negotiation, and how
much they can trust the other party. 

Regarding the first dilemma, a
negotiator must decide how much
truth they can afford to disclose. On
the one hand, telling the other party
everything about your bargaining
position, including your limits or
walkaway point, may give them an
invitation to take advantage of you. On
the other hand, not disclosing anything
about your needs or interests may lead
to impasse or poor outcome. Similarly,
an attorney must continually evaluate
how much to trust the other party and
believe what they’re telling you. If you
believe everything the other party
says, then they can easily take advantage
of your gullibility; on the other hand,
if you believe nothing the other party
says, then once again, the negotiation
process is likely to lead to the same
result as before – a suboptimal agreement
or no agreement at all. 

Over the years, much has been
written about how these dilemmas
should be managed. Some years back,
I ran a study to answer the following
question – how did attorneys and other

professionals view the ethicality of
different negotiation tactics? Answers
were then statistically grouped into
six major categories: ‘traditional
competitive bargaining’ (e.g. not
disclosing your walkaway point);
emotional manipulation (faking anger,
outrage); bluffing (e.g. insincere threats
or promises); misrepresentation
(distorting or inventing information);
misrepresentation to opponent’s
network (e.g. corrupting your opponent’s
reputation); and inappropriate information
gathering (e.g. bribery, spying).  

To my surprise, across professions,
the results were consistent: while the
first two categories of tactics were
generally viewed as ethically appropriate,
the remaining four were generally
viewed as ethically inappropriate.
However, I also learned that perceived
ethicality varied depending on other
factors – e.g. women were more
‘ethical’ (rated many tactics as more
inappropriate) than men, older
individuals were more ethical than
younger, and the perception of tactic
use varied by culture. 

Other research has revealed another
interesting takeaway that attorneys
should keep in mind – unfortunately,
at the margin, there appears to be no
generally accepted bright-line
consensus on what constitutes ethical
and unethical negotiating behavior.
So, lawyers always need to be on
guard and follow President Reagan’s
advice regarding the Soviet Union –
“Trust, but verify.”

So, what can a savvy negotiator do
when dealing with another party whom
they suspect of being deceptive?

1. Ask probing questions about the
other’s ‘facts’ and assertions. The
more you can discover about the
other’s situation, position, logic, or
rationale for their approach, the more
likely you may be able to surface

inconsistencies and contradictions
that reveal the deception.

2. Phrase questions in different
ways to help uncover critical facts that
can uncover distortion and deception. 

3. Challenge questionable assertions
made by the other party. For example,
if a seller claims that there are many
other bidders out there interested in
doing a deal, probe them to be more
specific about who these parties are
and their purported level of interest. 

4. Or, another tried and true way to
test veracity is to ask questions to
which you already know the answer.

5. ‘Call’ the tactic. Clearly state that
you know they are bluffing or lying –
tactfully, but firmly – and express
your strong displeasure. However, be
careful. Keep in mind that lying is
difficult to reliably detect, even by
experts, and being wrong can cost you
both the deal and the relationship. 

6. Model the behavior you’d like
them to follow with you. Up front,
clearly indicate that what you’re doing
to negotiate ethically, model that
behavior, and then inform them that
you expect them to reciprocate in kind.

Negotiating ethically and honestly
is not only critical to improving your
outcomes and enhancing your reputation,
but in the long run, may also save you
from having to defend yourself from
an ethic’s complaint. n

Roy Lewicki, Ph.D. is the Abramowitz
Professor of Ethics and Human Resources
Emeritus at the Ohio State University
Fisher College of Business. Dr. Lewicki, a
leading scholar in the study of trust
development and repair, negotiation and
conflict management processes, is the
author and editor of over 40 textbooks on
negotiation. He will be the featured
speaker at the next Kaplan Lecture, an
annual series sponsored by the ACBA
Alternative Dispute Resolution Committee.

Successful Allegheny County Court of Common Pleas
pro bono mediation program comes to an end
Court plans to proceed with the September trial list using pre-pandemic court procedures

By Zandy Dudiak

A successful pro bono mediation
program aimed at alleviating the
backlog created last year when the
Allegheny County Court of Common
Pleas halted jury trials in civil cases
because of COVID-19 mitigation
efforts has ended.

In late June 2020, with an interest
in resolving cases coming up on the
September trial list, Judge Christine
Ward asked Deputy Court Administrator
Dianne Wainwright to reach out to the
Academy of Trial Lawyers of Allegheny
County (ATLAC) about the possibility
of collaborating with the court to
implement a court-ordered, pro bono
mediation program. 

By the end of July, 87 ATLAC
members had volunteered as mediators.
In August 2020, Ward officially
appointed them to serve and resolve
cases on the September trial list.

ATLAC President Alan Baum said
members participated in two rounds
of mediation efforts. All cases were
pro bono and handled via Zoom.

“Our members were very gracious
in doing this,” Baum said. “It was good
for our members to break out and do
something for the court system.”

Ward selected 200 cases appropriate
for mediation that might avoid a jury
trial. Baum said 33 percent of those
were successfully mediated. With a
significant backlog facing the court

for the November 2020 trial list, the
mediators handled more than 200
cases and settled almost 70 of them – a
29 percent success rate.

“It went really, really well,” Baum
said. “People were happy to get
their cases resolved by experienced
mediators.”

Because of COVID-19, there was no
January 2021 trial list. About 150 of
the 200 cases on the March 2021 trial
list were those that had not been
resolved through the previous mediation
efforts. 

The backlog for May was not enough
to warrant continuation of the program.
Baum said, adding that Senior Judge
W. Terrence O’Brien would be tapped
to mediate any additional cases.

“The project was found to be as
successful as it could be in March and
was discontinued,” Baum said.

The court is planning to proceed
with the September trial list using the
normal pre-pandemic court procedures,
including selecting juries using
Courtroom 700, a.k.a. the assignment
room, in the City-County Building for
jury selection. 

“Although the list started with 276
cases identified, as a result of the good
work of the attorneys and their
clients, some of these 276 have been
settled and the list has been reduced
somewhat, although there are still
over 220 cases on the list that will
need to be tried,” Wainwright said. “The

number of cases listed is consistent
with the number of cases listed for
trial terms in the past.” 

ATLAC is an organization of 250
Allegheny County trial lawyers with a
minimum of ten years of experience
who are vetted and interviewed before
gaining membership. Baum said the
organization is comprised equally of
plaintiff and defense lawyers who
exchange ideas, formulate strategies
and work for a better trial system. 

“One of the goals of the Academy is
to better or improve the trial process
through advocacy and education. This
is exactly what we do to alleviate
problems.”

Helping the courts is nothing new
to ATLAC. In the 1980s and 1990s, the
Academy was asked to assist with a
huge number of arbitration appeals
and formed a program to preside over
jury trials.

The joint pro bono mediation effort
not only solved a problem facing the
court but gave ATLAC members a
mission at a critical time in their
careers.

“We were frustrated by not being
able to do our work during COVID-
19,” Baum said. 

A newly formed Allegheny County
Mediation Task Force is exploring the
idea of a court-imposed mandatory
mediation requirement for civil cases
in the Court of Common Pleas. The
initial concept calls for mediation to

take place two to three months prior to
pre-trial conciliations. If mediation
fails, the case could continue, proceed
to a pre-trial conciliation and, if that
fails, then go to trial.

“The task force is working hard to
develop a system that will be effective
in Allegheny County,” said Michael
Feeney, who chairs the task force and
also serves as its liaison to the ACBA
Civil Litigation Section. “We have
completed a comprehensive survey of
similar programs implemented in
other counties across the Commonwealth.
We are preparing to actively solicit
feedback from the Allegheny County
bar and are zeroing in on an
acceptable framework.”

The task force’s goal is to have a
formal proposal completed by the end
of 2021 or sooner. n

It’s time to renew your
ACBA MEMBERSHIP.
Renew your membership by
Aug. 31 and continue enjoying
your benefits and discounts on
everything from office supplies
to rental cars and everything

in between.
Renew today at

ACBA.org/renew-membership.
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Breaking up after 40 years of marriage is hard
to do: Successfully navigating the gray divorce
By Lea E. Anderson

The longer a couple has been
together, the more ingrained are the
patterns of behavior between them.
Just a look or a tone of voice can set
off conflict. For couples who are
divorcing after spending decades
together and raising children to
adulthood, investigation into the
process options for the divorce should
not be ignored or shortcut.  

The collaborative process (CP) is
an out of court process which offers a
less combative and more transparent
forum for untying the marital knot
and is particularly well suited for
couples having a so-called “Gray
Divorce.” For these older families
contemplating how best to get through
the divorce process, collaborative
divorce offers a clear and proven
path to untie the knot gently and
purposefully, rather than cutting it
apart with a sharp knife and leaving
the ends to fray and dangle unattached.

Let’s face it, change in life is mostly
hard and painful. Typically we don’t
invite change, but it comes upon us.
Whether it’s illness or death, separation
or divorce, or simply a habit that
needs changing, all successful change
requires deliberate behavior and
dedicated focus. The CP brings

together a carefully selected team of
supportive professionals, who, through
a series of meetings, help the couple to
unravel the marriage knot as they
work through and resolve all their
issues.  

To get the CP started, each party
retains a collaboratively trained
attorney, a coach, and a financial
neutral. The coach monitors the
inevitable emotional gyrations and
helps with communication challenges
during the meetings. The financial
neutral will receive, review, and chart
the assets and debts of the couple. The

financial neutral may also appraise
business interests, determine income
tax aspects of retirement assets, and
recommend options of how best to
divide and distribute complex assets.
Unlike in a courtroom setting, the
financial neutral is working for the
process and remains neutral throughout
the engagement.  

In a longer marriage, the couple
has typically established a system for
handling the “business” of the family.
At the first collaborative meeting, the
couple discusses and critiques the
system currently in place, and then
tweaks it as necessary to agree on a
status quo to assure bills are paid,
earnings are deposited, and beneficiary
destinations continue naming each
spouse. The handling of the family
business per the agreed upon status
quo will continue until the parties
have otherwise agreed in the CP.  

Following the establishment of the
status quo, each party will describe
her/his post-divorce goals and concerns
in financial, family, personal, and
professional areas. Addressing those
concerns and attaining those goals are
the team’s work during the CP.
Hearing each other’s concerns and
validating each other’s goals for the
future acts to ease the tension and
complexity of the parties’ marital knot.  

Concerns unique to the Gray
Divorce include how inheritances and
financial gifts already received from
parents and relatives will be treated.
If one party used all her inheritance to
pay the children’s college tuition, how
will her expectation of repayment be
treated? Because her inheritance,
rather than family funds, paid college
tuition, the other spouse was able to
make larger contributions into his
retirement plan. If she can receive a
larger portion of the retirement funds,
will she feel adequately compensated
for the loss of her inheritance? These
are real concerns. The opportunity to
address such concerns with the
support and in the safety of the CP
more frequently than not will lead to a
mutually satisfactorily resolution.
Conversely, in a courtroom setting,
many issues surrounding the payment
of college tuition for adult children
are outside of the court’s jurisdiction.   

Another concern unique to the
Gray Divorce is the short future
earning horizon available to recoup
funds lost in the divorce process. The
timing and length of the CP rests
entirely with the couple. The parties
determine just how quickly and in
what order the financial and other

issues are addressed. The disclosure
of assets and debts proceeds without
formal discovery, because in the
Participation Agreement, which is the
contract by which the parties agree to
use the CP, each party is obligated
to provide all documentation and
information that anyone requests.
What may take months and thousands
of dollars to achieve in the courtroom
can take mere days and nominal funds
to achieve in the CP. The good will and
trust built by each party voluntarily
providing requested financial
information also helps to untwist the
marital knot created during the long
marriage.   

Typically in the Gray Divorce,
couples have more equity in their
residence, which may be one of the
largest assets to be addressed, valued,
and distributed in the marital estate.
Working collaboratively, the parties
can accurately determine the cost of
one of them keeping the house and
how sharing the equity with the
departing party can best be achieved.
Conversely, if the house is to be sold, a
review of the IRC exclusions (IRC §
121) for sale of primary residence can
lead to certainty about any income tax
consequences of a sale.  

Concern for providing an inheritance
to the children often weighs heavily in
the Gray Divorce. These couples often
have signed Powers of Attorney,
Health Care Powers, Wills, and estate
plans that include each other and
provide for the children’s inheritance.
Protecting the inheritance potential of
children is not typically addressed in
the courtroom, but can be addressed
in the CP. Design and coordination of
new estate plans can be discussed,
agreed to, and achieved. With cooperation
and respect, the family’s estate plan
can be rewritten to recognize the
divorce and still secure an inheritance
for the parties’ children. Acknowledging
that the marriage has ended but that
the family continues through a
coordinated estate plan will help to
untie the marriage knot for both the
couple and the family with a minimum
of rancor and anxiety.

In conclusion, the CP is particularly
well adapted to the so-called Gray
Divorce, having advantages both for
the couple and the couples’ family. n

Lea Anderson leads GRB Law’s Family
Law practice, which includes the
Collaborative process, and is a member
of the Estate Planning and Administration
Group, the Business Law Group, and the
Mediation & ADR Group.

• 30+ years of family law expericence
• Former Chair - PBA Collabora ve 
 Law Commi ee
• 
 

Former Officer - Collabora ve Law Associa on
of Southwestern Pennsylvania 2006 - 2016

• J.D. University of Virginia 1985
• Collabora ve Prac ce and Media on for all  
 Family Law Ma ers in person and online via Zoom

Resolving Disputes Respectfully

David A. Miller, Esq.   
Collaborative Attorney
and  Divorce Mediator 

322 North Shore Dr., Ste. 200, Pi sburgh, PA 15212   

412.212 .6200
www.davidmillerlawoffices.com

Lea E. Anderson

user’s knowledge? What protocols are
in place to monitor and audit the
information and data structures? There
is a fairly significant difference between
machine-learning systems which
collaborate with a user learning a
language or a musician using the data
bases in the creative process and AI
interfacing with claimants on high cost-
value injury and dispute resolution options.

I see AI and machine learning as an
extraordinary resource just as Lexis-
Nexis was in all its availabilities. I’ve
been empowered by that technology
and access to information. In an odd
and unconscious way, it has become
an indispensable collaborator in my
decision-making processes. 

One of my favorite quotes is, “It’s
not the genie that’s dangerous, it’s the
unskilled wisher.” (Cassie Kozyrkov,
Chief Decision Scientist, Google.) As
legal practitioners, we intuitively
understand how critical it is to know
what questions will be asked so that
the hoped-for outcome isn’t an
unintended consequence. This seems
to be a key take-away.

As professionals doing our best to
neutralize bias in conflict resolution,

ARTIFICIAL INTELLIGENCE  
continued from page 13

our challenge is to assist our clients
and the courts in preserving the
quality of our processes and of our
court-related protocols. This
challenge should draw directly on
our strengths and experiences: to
ask the right questions and keep on
asking. n

Attribution: I received considerable help
over the past 18 months in understanding
the concepts of Online Dispute Resolution
and the developing use of AI in ADR by
my good friend and colleague Colin Rule.
Colin, among his significant contributions
to our field, is currently President and
CEO of mediate.com, and Co-Chair of
the Advisory Board of the National Center
for Technology and Dispute Resolution
at UMass-Amherst; received the Frank
Sander Award from the American Bar
Association in 2019 and was Director of
Online Dispute Resolution for eBay and
PayPal 2003-2011.

Rick Rogow is Principal Mediator at the
Pittsburgh Mediation Group, which he
founded in 1998. He has pioneered work
in the ADR field and is known nationally
for his approach to difficult conflict and
negotiations to increase understanding
and promote informed decision-making.
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Post your employment 
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Brian Sommer

Enforcing mediation provisions in real estate agreements
By Brian Sommer

Parties to many real estate transactions,
especially those in connection with
residential sales, utilize a standard
form agreement of sale that includes a
mediation clause. Nevertheless, one
or both parties often ignore this clause
when a dispute arises. Oftentimes,
they do so on the belief that courts
routinely fail to enforce the mediation
provision. However, this belief is
mistaken as at least one recent case
illustrates. 

In a case involving the purchase of
undeveloped land located in Fayette
County, the Buyer and Seller entered
into a Standard Agreement of Sale for
Vacant Land (the Sales Agreement)
for purchase of 61.13 acres. Critically,
the Sales Agreement contained a
mediation clause which required the
Buyer and the Seller to mediate all
disputes or claims that arose from the
Sales Agreement prior to the initiation
of legal proceedings. The only exception
to the mediation clause was an
allowance for the filing of a writ of
summons to preserve the statute of
limitations.

Not long after the closing, it came
to the Buyer’s attention that the Seller
did not deliver 61.13 acres as called
for in the Sales Agreement. Rather,
after both a discussion with a neighbor
and having a new survey done, it
became clear to the Buyer that the
Seller delivered approximately 11.5
fewer acres than the 61.13 acres stated
in the Sales Agreement. The Buyer,
through their counsel, then contacted
the Seller about the discrepancy in

order to resolve it without the need for
either mediation, or litigation.
Unfortunately, Buyer’s attempts were
effectively met with silence from the
Seller. Accordingly, the Buyer filed a
praecipe for a writ of summons in
order to protect the statute of limitations
and then filled out and filed the Request
to Initiate Mediation Transmittal Form
with the Pennsylvania Association of
Realtors (PAR) as required by the
mediation clause. Buyer’s counsel also
informed Seller’s counsel as to both
the filing of the writ of summons and
the request to initiate mediation with
PAR. However, instead of accepting the
request to initiate mediation, the Seller
filed a praecipe and rule to file a
complaint, while also formally rejecting
the request to initiate mediation from
PAR. The Seller took both actions
despite the clear language of the Sales
Agreement requiring mediation.   

Given the nature of the dispute and
in light of the potential savings of
both cost and time that could be
accomplished with mediation, the
Buyer elected to file a motion to strike
the praecipe and rule to file a complaint
and order the parties to mediation. In
it, the Buyer argued that the parties
entered into a binding agreement
that required the mediation of any
disputes prior to substantively
initiating legal proceedings with the
Court, noting that it axiomatic that
parties may write their own contracts,
that it is the function of the Courts to
interpret those contracts and enforce
them as made, and that this includes
the enforcement of alternative dispute
resolution clauses, because the law
favors the non-judicial resolution
method to which the parties have
agreed. cfn. Dickler v. Shearson
Lehman Hutton, 596 A. 2d 860, 862
(Pa. Super 1991), Boulevard Association
v. Seltzer Partnership, 664 A.2d 983,
987 (Pa. Super 1995). Accordingly,
the Buyer argued that requiring the
filing of a complaint under the
circumstances was contrary to the
Sales Agreement’s mediation clause
and the prevailing law. 

Nevertheless, the Seller argued
that the mediation clause was, despite
the clear contractual language to the
contrary, not required but merely a
suggested alternative which could not
be initiated without the consent of
both parties. In addition, the Seller
also argued that mediation should not
be compelled because it was unlikely
to resolve the differences between
the parties. 

The Court disagreed with the Seller
and their arguments. Consequently,
the Court ordered (a) the praecipe and
rule to file complaint stricken because
the parties were required to proceed
to mediation pursuant to the Sales
Agreement and (b) that the parties
were ordered to mediate their dispute
accordingly. 

As this case demonstrates, the
mediation clause of agreements of
sale for the purchase of real estate are
just as enforceable as any other
alternative dispute contractual
provision under the law. Therefore,
counsel should not assume otherwise
or hesitate to utilize them and/or seek
their enforcement should that become
necessary. n

Brian Sommer is a Senior Litigator at
Dornish Law Offices.

Need clients?
The Lawyer Referral Service
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Whitney Hughes
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To learn more, see
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The ACBA’s “Biggest Week of the Summer” took place June 14-18 in lieu
of the Bench-Bar Conference this year. The ACBA presented 13 CLEs on
a variety of topics, all at a discount thanks to Fragasso Financial
Advisors. One CLE included was “From Surviving to Thriving” on June
17. Five experts from leading legal technology, casework and marketing
solution providers gave a rundown of the highest-impact changes
attorneys can make in their firms right now to not just survive, but
thrive. Panelists included Greg Garman from LAWCLERK, Jordan Turk
from LawPay, Maddie Martin from Smith.ai, Jamie Kohls from GNGF
and Nefra MacDonald from Clio.

Additionally, there were free town
hall meetings with various judges –
including an ACBA Town Hall Meeting
courtesy of Thomson Reuters. 2020-
2021 ACBA President Elizabeth Hughes
took the podium on June 17 to discuss
a wide array of accomplishments for
the 2020-2021 Bar year including the
new ACBA website and the Judiciary
Committee rating over 25 individuals.
Hughes also recognized the leadership
and grace of 2019-2020 ACBA President
Lori McMaster who led the bar
association through the beginning of
the COVID-19 pandemic.

One of the most anticipated events of ACBA Bar Week was the sold out
Beer and Hard Seltzer Tasting on June 16 sponsored by Dollar Bank.
For just $5 for a 5-pack from local brewery Voodoo Brewing Co.,
members were walked through a tasting of various beverages during
this relaxing happy hour.

As part of ACBA Bar Week, a virtual pub trivia night was presented by
Buzz Worthy Pub Trivia and sponsored by Network Deposition Services
on June 15. Participants – including trivia buffs Lori McMaster, Tom
Crowley, Deborah Little and President at Network Deposition Services
Terri Urbash – were placed on teams at random and competed in five
rounds of trivia. Winners took home gift cards…and bragging rights.
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WHEN JUSTICE 
FAILS

AUGUST 5,  2021
7:30PM

VIA ZOOM

A  V I R T U A L  E V E N T  T O  
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Lawyers’ Mart
APPRAISALS

ANTIQUE AUTO APPRAISALS for all vehicles 1900 to
2005. Expert Witness. Diminished Value. Certified 
Appraiser – K. Merusi. 412-731-2878.

ESTATE PLANNING
IF YOUR CLIENTS ARE CONSIDERING CHARITABLE
GIVING as part of their estate planning The Pittsburgh
Presbytery Foundation can provide a means to support
charitable work helping those in need throughout SW
Pennsylvania. For more information contact the Foundation
at www.pghpresbytery.org/pghpresbyterianfdn.htm or
Rev. Dr. Douglas Portz at 412-323-1400 Ext. 318.

OFFICE SPACE
OFFICE SPACE AVAILABLE IN GRANT BUILDING –
1-2 private furnished offices available with one shared

large conference room/reception area. $500/month 
for 1, $850/month for 2. 412-945-7210, 
DrEdwards@DrShannonEdwards.com.

WORKING REMOTELY BUT NEED A DOWNTOWN
PRESENCE? Want a place in town for a few hours a day
or just to meet clients? Have to downsize and just need
an individual private office close to the courts, with
ample parking and close to restaurants and hotels?
Individual Private Offices, shared space, hourly services
available on the Boulevard of the Allies, prices from
Hourly to $750/office. Call Jackie, 412-897-8387.

OIL, GAS
& MINERALS

ATTORNEY STEPHEN RALPH, PROFESSIONAL GEOLOGIST
Oil & Gas Transactions, Mediation, Asset Management
and Consulting. 724-519-8094. OilandGasMediation.com.

Conquer Law School Debt and Get on with Your Life
Wednesday, August 11  |  Noon  |  Live Webinar

1 Substantive credit

Police Misconduct: Qualified Immunity
Thursday, August 19  |  Noon  |  Hybrid CLE

1 Substantive, 1 Ethics credits  |  *Attend in-person or via webinar

Enhancing Access to Justice in Civil Courts
Friday, August 20  |  Noon  |  Hybrid CLE

1 Ethics credit  |  *Attend in-person or via webinar

Working Remotely:
Meeting Ethical Obligations and Security Challenges

Tuesday, August 24  |  Noon  |  Live Webinar
1 Ethics credit

Effective Presentation Skills for Legal Professionals
Wednesday, August 25  |  9 a.m.  |  Koppers Building

1.5 Substantive credits  |  *In-person only, no webinar option

Executive Compensation Benefits:
Blueprint for Retaining Valuable Employees
Wednesday, August 25  |  Noon  |  Live Webinar

1 Substantive credit

An Introduction to Trusts
Thursday, August 26  |  9 a.m.  |  Hybrid CLE

2 Substantive credits  |  *Attend in-person or via webinar

Why Attorneys Strike Out:
Professionalism in Baseball and the Legal Profession

Tuesday, August 31  |  9 a.m.  |  Live Webinar
3 Ethics credits

Program of Remembrance for the 20th Anniversary of the
Attacks of September 11, 2001

Thursday, September 9  |  2 p.m.  |  Live Webinar
2 Substantive credits

The Burned Out Lawyer
Wednesday, September 15  |  Noon  |  Hybrid CLE
1 Ethics credit  |  *Attend in-person or via webinar

Ethics Issues in the Handling and Production
of Criminal and Civil Evidence

Thursday, September 23  |  Noon  |  Live Webinar
1 Ethics credit

Upcoming Allegheny County Bar Association CLEs – Register today at www.ACBA.org



Page 20 / July 30, 2021

aimed at learning
about court 
experiences of
individuals who
have an Autism
Spectrum Disorder
(ASD). Committed
to access to justice
for Pennsylvanians
with ASD, the
P e n n s y l v a n i a
Supreme Court,
along with the
Department of

Human Services (DHS), hosted the
virtual event. Pennsylvania Supreme
Court Justice Kevin Dougherty and
representatives from DHS, the
judiciary, law enforcement, healthcare,
social work, providers, advocacy
communities and those living with
ASD comprised a virtual roundtable
about the unique challenges faced by
individuals with autism as they seek
access to justice.

Selina J. Shultz, founder, and
executive director of the Conflict Lab
in Pittsburgh was presented the 2021
Sir Francis Bacon Alternative Dispute
Resolution Award by the ADR
Committee of the Pennsylvania Bar
Association on May 20, 2021. The Sir
Francis Bacon Award recognizes an
individual who has made a significant
impact in bringing mediation and
other forms of dispute resolution to
Pennsylvania.

The law firm of Meyers Evans
Lupetin & Unatin, LLC has been
renamed Lupetin & Unatin, LLC.

News and Notes
David Spear,

head of litigation
at Minto Law
Group, LLC, has
been elected as a
Fellow in the
College of Labor
and Employment
Lawyers. Election
as a Fellow is a
d i s t i n g u i s h e d
honor and the
highest recognition
by one’s colleagues

of sustained outstanding performance
in the legal profession, and exemplifying
integrity, dedication, excellence and
leadership in the field. Spear concentrates
his practice on representing mainly a
wide range of employees, including
doctors, professors and executives,
and also small businesses, in all aspects
of employment related litigation. He
has represented employees in litigation
involving claims of race, gender, sexual
harassment, age, and disability
discrimination, violations of the
FMLA, ERISA, section 1983 of the
Civil Rights Act, Pennsylvania’s
Whistleblower Law, and employment
contract disputes in administrative
agencies, federal and state courts and
Title IX proceedings.

William F. Ward, a former Judge of
the Court of Common Pleas of
Allegheny County, PA, and a partner
with Rothman Gordon, PC, was a
panelist on the virtual forum – Autism
and the Courts – a Regional Discussion,

Bar Briefs
DiBella Geer McAllister Best and

Weinheimer Haber & Coco have
combined to form DiBella Weinheimer.

People on the Move
Adamczyk Law

Offices, L.L.P., a
Pittsburgh-based,
full-service law
firm, is pleased to
welcome attorney
Tara M. Sease to
the firm. Tara
concentrates her
practice in several
areas with a
primary focus on
family law and
secondary focus on

personal injury matters and corporate
law. She is experienced in handling
law cases throughout Western
Pennsylvania, which includes providing
representation in divorce, property
distribution, support and custody,
along with other related claims.

Attorney Anthony Werner has
joined Very Law PLLC. He comes to the
firm from a private practice criminal
defense firm, where he provided
persistent and tireless representation

in a wide range of
criminal cases in
the Federal Courts
and the Court of
Common Pleas. 

The law firm of
Sherrard, German
& Kelly, P.C.
r e c e n t l y
announced the
addition of Ashley
R. Bozewski.
Bozewski is a
member of the
firm’s Estates and
Trusts practice
area. Her practice
i n c o r p o r a t e s
drafting estate
plans of varying
c o m p l e x i t y ,  
counseling clients
through the estate
and trust 
a d m i n i s t r a t i o n
process, guiding
families through

long-term care planning and skilled
care admissions. She also counsels
clients in incapacity and guardianship
matters, special needs planning, and
business succession planning.
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• Approved Mediator - U.S. District Court, Western District
of PA

• Invited Member - The National Academy of Distinguished 
Neutrals (NADN)

• Six years (2014-2019) Super Lawyers Selection

HARRY M. PARAS
Attorney at Law

428 Boulevard of the Allies
Suite 300
Pittsburgh, PA 15219

Phone: 412-391-8100

Fax: 412-391-9972

Email: hmp@harryparas.com

Website: www.harryparas.com

DREAM BIG
We help clients navigate the elephant in the 
room, identify their goals and �nd solutions 
even when it seems impossible.

525 William Penn Place, Suite 3501, Pittsburgh, PA 15219 
412.471.9000  |  pollockbegg.com

Begin your day with us at

www.pittsburghlegaljournal.org


