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New ACBA website now live
By Brian Knavish

If you haven’t been to
www.ACBA.org lately, check it out.
Last month, the ACBA launched a
snappy new version of the bar
association’s website.
“It was a year-and-a-half in the

making, but we are so excited this is
now live,” said ACBA Executive
Director David Blaner. “The feedback
has been overwhelmingly positive,
and we believe that the improved
functionality will create a better user
experience for our members.”
The ACBA worked with emBold, an

Akron, Ohio-based website development
firm on the project. The new site
features a more modern design, faster
loading times, more intuitive navigation
and better optimization with mobile
devices such as cell phones and iPads. 
“Our focus in developing this site

was improving the user experience,”
said Joren Rapini, President and
Creative Director at emBold. “We
relied heavily on input from not only
the ACBA staff, but from focus groups
composed of ACBA members to
conceptualize, design and develop the
site. We also captured metrics and
analytics from the old site, to find out
which pages were of the greatest
interest to members and used that info
to help us design navigation that
should make the entire site easier to
navigate.” 
The website design, appearance

and aesthetics were approved with
input from ACBA members via
surveys and focus groups prior to the
pandemic. COVID-19 delayed aspects
the project, but several months ago,
back-end coding – a massive
undertaking – picked up in earnest. 
While not as visible to the casual

user, one of the most significant
features of the new website is better

integration with the ACBA’s member
database, ClearVantage.
Many websites, including most

typical law firm websites, feature a
front-end design and little, if any,
integration with third party software.
At a bar association, however, the
member database is, in many ways,
the behind-the-scenes focal point of
the entire organization. 
The database not only contains the

contact information for all ACBA
members, it also serves as the IT
mechanism for paying dues, registering
for CLEs and events, accessing
members-only features such as Board
of Governors minutes, viewing the
more detailed “members-only” version
of the ACBA directory and more. 

This means that, unlike with a
typical website, nearly every click at
ACBA.org involves significant behind-
the-scenes coding.  
For example, a member visiting

the ACBA online calendar at
ACBA.org/calendar, clicking on a
particular CLE, and then clicking
again to register might appear
seamless on the front end, but behind-
the-scenes, that simple process
involves a continual “conversation”
between the member’s database
profile and the website to ensure the
CLE credits can be recorded in the
database and reported to the state,
registration fees can be collected and
so on. This process has now been
dramatically improved and streamlined,

and security features were enhanced
in the process. 
Another important factor with

the new website is that the back-end
coding groundwork has been laid,
making it easier to add future
enhancements such as a potential
mobile application and other online
features.
“Our team was very excited to

see the site ‘go live’ in July,” said
Tom Dufour, Director of Accounts
and Business Development at
emBold. “We’ve developed a great
partnership with the ACBA, and
we are confident ACBA members
will find the site better, 
faster and easier to use than the 
old site.” n

ACBA member Megan Walker
wins photo directory contest
The printed 2021-22 ACBA Legal

Directory is arriving soon. The cover
photo is the work of ACBA member
Megan Walker, the winner of the
fourth annual ACBA Legal Directory
cover photo contest. A panel of members
voted on the entries and selected
Walker’s shot as the winner.
Megan Walker is an immigration

attorney for Jewish Family and
Community Services and a professional
landscape photographer who feels
very fortunate to be able to pursue
both her passion for social justice and
photography. This photo was taken
from the West End Overlook and is
one of her favorite views of Pittsburgh.
See more of Megan’s photography at
mwwalkerphotography.com.
The 2021-22 Legal Directory,

presented by AmeriServ Trust and
Financial Services, is also available
online at ACBA.org.A .pdf version of the

directory was emailed to all ACBA
members, and hard copies are available
for purchase for just $20 at ACBA.org/
ProductStore or by calling 412-261-
6161. Hard copies include a voucher
for $20 off an ACBA CLE, making the
directory essentially pay for itself. n

Megan Walker
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Carole

Alternative Dispute Resolution

Employment • Commercial/Business • Professional Liability • Energy

412.916.4874 • carolekatz.com

Carole Katz helps businesses and people
resolve conflicts in less time, through 
processes that give parties and their 
lawyers more control over the outcome.
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Gender Bias Duty Officers
If you (attorneys or law students) have
observed or experienced any form of gender
bias in your role as an attorney or law
student intern, you may contact any one of
the following members of the Gender Bias
Subcommittee of the Women in the Law
Division on a daily basis. The duty officers
will keep your report confidential and will
discuss with you actions available through
the subcommittee.

Kimberly Brown......................412-394-7995
kabrown@jonesday.com

Jeanine DeBor ........................412-396-5215
deborj@duq.edu

Rhoda Neft ..............................412-606-8387
rhoda.neft@gmail.com

Ethics Hotline
The ACBA Professional Ethics Committee
“Ethics Hotline” makes available Committee
Members to answer ethical questions by
telephone on a daily basis.

August
Bob Bernstein..........................412-456-8101

Christine Long ........................412-766-8660

September
John F. Becker ........................412-921-1605

Cathy Martin ..........................412-586-6118

The Lawyers Journal is published
fortnightly by the
Allegheny County Bar Association
400 Koppers Building
436 Seventh Avenue
Pittsburgh, PA 15219-1818
www.ACBA.org

Advertising Inquiries: 412-402-6620 /
bknavish@acba.org

Address Changes: 412-402-6612 /
bbrumbaugh@acba.org

Circulation 5,379

© Allegheny County Bar Association 2021

Editor-in-Chief: Erin Lucas Hamilton, Esq.

Supervising Editor: David A. Blaner

Editor: Jennifer A. Pulice, Esq.

Graphic Artist Supervisor: 
Jessica Wysocki Valesky

PLJ Opinions/Proofreader: Sharon Antill

n The LJ editorial policy can be found
online at www.ACBA.org.

n Information published in the LJ may
not be republished, resold, recorded, or
used in any manner, in whole or in part,
without the permission of the publishers.

Commonwealth of Pennsylvania v. Garland Pritchard, Driscoll, J. ..........................................................................................................Page 147
Criminal Appeal—Suppression—Traffic Stop—Tinted Windows

The officer’s testimony that he believed the window tint of the defendant’s car violated the Vehicle Code was credible such that 
suppression was denied.

Commonwealth of Pennsylvania v. Jaspar Dudley, Driscoll, J. ..................................................................................................................Page 148
Criminal Appeal—Supression—DUI—corpus delecti

As circumstantial evidence supports the defendant’s DUI conviction, he was not convicted just based upon his statements, and the
corpus delicti rule is inapplicable.

Commonwealth of Pennsylvania v. Aaron Reed, Mariani, J. ......................................................................................................................Page 149
Criminal Appeal—Guilty Plea—Decertification—Aggravated Assault—15-Year-Old Defendant—Defendant Arrested while on Bond

The 15-year-old defendant, charged with Aggravated Assault with a deadly weapon, failed to appreciate the seriousness of his offense
when he committed another assault while on bond; it was not in the public interest to transfer this case to juvenile court.

Lawyers are supposed to
practice law, right? But all too
often, attorneys find themselves
spending more and more time
managing the business aspects
of their practices instead of
spending that time practicing
law. And you can’t bill a client
for the time you spend on 
administrative tasks and
managing your practice.
Our Law Practice
Management Center is 
designed to offer you tips,
articles and other resources
designed to help you run your
practice more efficiently...and 
to free up more time for you to
practice law.
Visit ACBA.org/member-center/
practice-management-center.

Renew today at ACBA.org/renew-membership.
Or contact Barbara Brumbaugh at 412-402-6612

or bbrumbaugh@acba.org to renew.

Renew your membership by Aug. 31 and con nue enjoying:

• Networking, networking and more networking
• Access to Commi ees, Divisions and Sec ons
• Select free CLEs for members-only
• Member discounts on all other ACBA CLEs
• Complimentary subscrip on to the Lawyers Journal
• Career counseling and job placement assistance
• Pro bono opportuni es
• Opportuni es to promote diversity in the profession
• Discounts on Lawyers Professional Liability insurance
• Discounts on IT Services and Solu ons through Plummer Slade

• Discounts on eDiscovery services through bit-x-bit
• Discounts on legal credit card processing through LawPay
• The return of the Bench-Bar Conference next summer

Plus discounts on everything from office supplies to rental
cars and everything in between – plus much more.

It’s me to renew your ACBA Membership
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do we know what it really means? A
simple internet search generates
hundreds of definitions of the term
ally, most of which center around the
principle that an ally is a person or
group that provides assistance and
support in an ongoing effort, activity
or struggle.
In my personal journey, the most

important lesson that I have learned is
that being an ally is a goal – something
to which we strive – that requires
me to challenge my own beliefs and
recognize the experiences of those
around me. It is not the ally’s

opportunity to tell someone else how
that person should feel or to justify his
or her own beliefs. Being an ally is
about listening, supporting and
empathizing. Being an ally does not
necessarily mean that you fully
understand what it feels like to be a
member of the underrepresented
group. It does mean, however, that you
are willing to take on their struggles
as your own. 
Is being an ally the same as being a

mentor? No. With mentorship, the
mentor leads the way, guiding the
mentee down a path. With allyship,
the path is walked together, side-by-
side. Although mentors are also critical
to the success of our profession, it is
important to keep in mind that these
are two distinct concepts. Being an
ally does not mean that you will speak
for others; it means that you will
amplify the voices of others.
Who can be an ally? Well, anyone

has the potential to be an ally. But it is
more than just announcing your title
or declaring it on paper or on social
media. To be an ally, you must recognize
your own implicit biases, identify the
challenges and oppression faced by
another group of people, and be willing
to take steps to educate yourself and
others. As an ally, you must not expect
to be taught; you should use the tools
available to you to learn on your own.

Along the way, you might make mistakes.
That is okay, so long as you remain
committed to your own personal journey
of doing better. 
As the President of the ACBA, why

am I asking you to be an ally? Plain
and simple, I do not see how any of us
can uphold our obligations to the
Values Statement of the Association
without being an ally. To embrace
those values requires you to be an ally.
Unlike some of our other obligations,

there is no way to mark your calendar
for the part of the week when it is time
to be an ally. You must be an ally each
and every day.  
The ACBA has many of the

resources you will need. Our Homer
S. Brown Division and Women in the
Law Division facilitate nationally
recognized programs. We are also
lucky to have the good work of groups
like the Committee for Diversity and
Inclusion, the Asian Attorneys
Committee, the Hispanic Attorneys
Committee, the LGBT Rights Committee,
the YLD Diversity Committee and the
Committee on Law and Disability as
well as other committees, divisions
and sections. As we return to in-person
events and meetings, there is no better
time than the present to support your
colleagues and make new connections.
I look forward to seeing you there. We
are all in this together. n

PR E S I D EN T ’ S ME S S A G E

The importance of allyship in the legal profession
By Joseph R. Williams

The Values Statement of the
Allegheny County Bar Association
directs us to “be an invaluable
resource to the legal profession and
the community by:
• Fostering a culture of unbiased

collegiality, ethics and professionalism;
• Championing equality, diversity

and inclusion in the profession;
• Promoting equal access to legal

and other law related services; and
• Enhancing the success of our

members through education, 
networking, leadership and 
professional development.”
In order to effectively uphold these

values, it is important for us to consider
that our individual life experiences
are often quite different than our
fellow members, our clients, and
other members of our community. As
lawyers, we are expected to advocate
for what is “right” and to bring about
societal change. But how can we do
this if we do not fully appreciate the
points of view of those we are serving?
During my first public remarks to

the Association members on July 7,
2021, I told you that as President I
would be an ally to underrepresented
groups in our profession and I asked
each of you to join me. By now, we
have all likely heard the term ally, but

(412) 281-4340

info@golawllc.com

www.golawllc.com

Goldsmith & Ogrodowski, LLC

247 Fort Pitt Boulevard
5th Floor
Pittsburgh, PA 15222

Admitted in PA, WV & OH

Insurance Bad 
Faith

Admiralty 
& Maritime/
Jones Act

Railroad/FELA

Oilfield/Rig 
Explosion

Dram Shop

Other Serious 
Personal Injury 
& Death

Accepting referrals in:

We Know How to Win.
Let Us Help.

Joseph R. Williams
ACBA President

Online CLE sale to be held Aug. 14-20
Need CLE credits for the August compliance period? The

ACBA has you covered. From Saturday, Aug. 14 to Friday,
Aug. 20, the ACBA is offering discounted CLEs – $10 off the
regular price – on select previously recorded online CLEs.
These are recordings of some of the ACBA’s most popular
CLEs – substantive and ethics programs – from the past
year. Purchase them during the sale to take advantage of the
discount, and then, watch anytime, anywhere. 
The full listing of discounted programs is below. For more

or to purchase the CLEs, visit ACBA.org/AugustCLESale.

Substantive Programs (One Credit Each)
Original Price: $35 Members, $60 Non-Members
Sale Price: $25 Members, $50 Non-Members

• Digital Forensics For Lawyers
• Best Practices: Working with a Financial Expert
• Civil Rights Law for the Non-Civil Rights Attorney
• Estates and Trusts for the Non-Estates and Trusts

Lawyer
• Job Interviewing Best Practices: What Should Not 

Happen and What to Do if it Does
• Optimizing Your Social Media Presence
• Remote Work and Mobile Devices: Is Your Data Safe?
• Practical Advice for In-House Attorneys

Ethics Programs (One Credit Each)
Original Price: $35 Members, $60 Non-Members
Sale Price: $25 Members, $50 Non-Members

• A History of the Advancement of Women and African
Americans in the Pittsburgh Bar
• Ethical Considerations for Lawyers Working Remotely
• Preparing and Presenting Demonstrative Evidence 
• Trial Preparation for Solo and Small Firm Attorneys

Office Depot, OfficeMax
discounts
Through the ACBA’s
partnership with Office Depot
and OfficeMax, individual
members and entire firms
can enjoy discounts of up to
55 percent on the purchase
of office supplies and
discounts of up to 70 percent
on printing and copying
services. Firms that spend
$6,000 or more on office
supplies annually are eligible
for additional discounts. For
more information or to enroll,
see www.ACBA.org/
OfficeDepot or contact
David Jarvis at
david.jarvis@officedepot.com.
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Jones v. Mississippi could be trouble for juveniles
facing life without the possibility of parole in Pa.
By Lisle Weaver and 
Justin Okun

In a controversial decision, split at
party lines, the United States Supreme
Court decided Jones v. Mississippi 141
S. Ct. 1307 (2021) on April 22, 2021
holding that a sentencing court does
not need to make a separate, factual
finding of permanent incorrigibility in
order to sentence a juvenile to life
without the possibility of parole. In
2004, Jones, a 15-year-old boy, had an
argument with his grandfather that
turned violent. Jones’ grandfather
ultimately died after Jones stabbed
him eight times. In 2005, Jones was
sentenced to life without the possibility
of parole.
Following the United States

Supreme Court’s decisions in Miller v.
Alabama and Montgomery v. Louisiana,
Jones received a new sentencing hearing
because his mandatory sentence of
life without the possibility of parole
was violative of the Eighth Amendment.
At his resentencing, he yet again
received a sentence of life without the
possibility of parole.  
Jones’ counsel argued that the

sentencing judge failed to make a
finding that Jones was permanently
incorrigible and therefore, pursuant
to Miller and Montgomery, could not
sentence him to life without the
possibility of parole. Justice Brett
Kavanaugh, writing for a six to three
majority, disagreed. Notably, the Court

held, “Jones’ Montgomery-based
argument for requiring a finding of
permanent incorrigibility is unavailing
because Montgomery explicitly stated
that ‘Miller did not impose a formal
factfinding requirement’ and that ‘a
finding of fact regarding a child’s
incorrigibility…is not required.’”
Jones, 141 S. Ct. at 19.  
In sum, Jones permits the States to

sentence juveniles to life without the
possibility of parole without a factual
finding of permanent incorrigibility.
Now arises the ultimate question:
What will Pennsylvania do?
In 2017, in Commonwealth v. Batts,

163 A.3d 410 (Pa. 2017), the Pennsylvania
Supreme Court interpreted Miller and
Montgomery as stating that a life
without the possibility of parole

sentence is permitted for juveniles
“only if the crime committed is
indicative of the offender’s permanent
incorrigibility,” and therefore, “the
sentencing court must first find, based
on competent evidence, that the
offender is entirely unable to change.”
Batts, 163 A.3d at 435 (emphasis in the
original). Batts added an additional
factor – permanent incorrigibility – to
the already enumerated factors in 18
Pa.C.S. § 1102.1(d). Thus, pursuant to
Pennsylvania jurisprudence, a factual
finding of permanent incorrigibility
must be found before sentencing a
juvenile to life without the possibility
of parole.    
The Pennsylvania Supreme Court’s

analysis of Miller and Montgomery in
Batts is inconsistent with Jones.

Should the Pennsylvania high court
desire, Jones provides the avenue to
permit sentences of life without the
possibility of parole without a finding
of the juvenile’s permanent incorrigibility.
Although, our Supreme Court could
always declare that the Pennsylvania
Constitution provides greater protection,
and therefore, uphold that sentencing
courts must still make a finding of
permanent incorrigibility in order to
sentence a juvenile to life without the
possibility of parole.  
However, in a recent challenge to

Pennsylvania’s death penalty statute in
Commonwealth v. Hairston, 249 A.3d
1046 (Pa. 2021), our Supreme Court
reiterated that Article I, Section 13 of
the Pennsylvania Constitution – which
prohibits cruel and unusual punishment
– is co-extensive with the prohibition
against cruel and unusual punishments
as set forth by the Eighth Amendment.
Our Supreme Court found that when it
comes to capital punishment, the
Pennsylvania Constitution is co-extensive
with the Eighth Amendment.  
Will the Pennsylvania Supreme

Court find that Article I, Section 13 is
co-extensive with the Eighth
Amendment when it comes to non-
capital cases, and specifically, juveniles
facing life without the possibility of
parole? Reading Jones and Hairston
together, it could foreshadow trouble
for Batts. Jones tells us that the
analysis of Miller and Montgomery in

49,071 
Active Lawyers 
in Pennsylvania1

9,155 
Active Lawyers 
in Allegheny County1

7,845 
Active Lawyers 
in Pittsburgh1

1 Top 50  
Pittsburgh Employment 
& Labor Super Lawyer2

Employment Law Attorneys
Pittsburgh, Pennsylvania 
(412) 338-1195 | www.rothmangordon.com

SAMUEL CORDES has been recognized by 
Martindale-Hubbell®, The Best Lawyers in 
America®, Pennsylvania Super Lawyers®, The 
College of Labor and Employment Lawyers, and 
Lawdragon for excellence in Employment & 
Labor Law. When you need experience, tenacity, 
and smarts. When you need the best.

Sources:   1Disciplinary Board of the Supreme Court of Pennsylvania 
2Pennsylvania Super Lawyers, as seen in the June Pittsburgh Magazine

412.325.7700 • www.johnstonlykos.law

Employment
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Johnston Lykos provides clients with advice, 
counseling and representation in all aspects 
of employment law, including illegal workplace 
discrimination, harassment and retaliation.
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From here to there: Elements of an effective
screen when onboarding a lateral hire
By Tracy L. Kepler

The stars have all aligned. You have
an attorney position to fill, and have
found the perfect candidate with the
right credentials, experience and book
of business, who clears the initial
conflicts checks (review of clients and
matters on which the attorney is/was
actively working). The attorney, looking
for more interesting and meaningful
work, better opportunities for
advancement, and more money, has
accepted your offer and is ready to
start work. Your firm knows the value
of having screening mechanisms in
place, but even with all the “T”s
crossed and “I”s dotted, the potential
for a conflict of interest may arise.
How can your firm implement an
effective conflicts of interest screen and
have some comfort in its effectiveness
if and when the time comes to defend
against a disqualification motion?1

Imputed Disqualification & 
Conflict of Interest Screens

The purpose of conflict screening is
three-fold: (1) to assure the affected
parties that confidential information
known by the disqualified lawyer
remains protected and is not shared;
(2) to prohibit the disqualified lawyer
from participating in the matter at
issue; and, (3) to ensure that other
employees of the firm who are working
on the matter do not communicate
with the disqualified lawyer with
respect to the matter.
Rule 1.0(k) of the ABA Model Rules

of Professional Conduct defines screening
as “the isolation of a lawyer [or other
person with the conflict] from any
participation in a matter through the
timely imposition of procedures within
a firm that are reasonably adequate under
the circumstances to protect information
that the isolated lawyer is obligated to
protect under these Rules or other law.”2
Rule 1.10(a) of the ABA Model

Rules of Professional Conduct permits
a law firm to remove imputation of a
lawyer’s disqualification if it is based
upon Rule 1.9(a) or (b) (“Former Client
Rule”), and arises out of the lawyer’s
association with a prior firm, as long
as the disqualified lawyer is timely
screened, and apportioned no part of
the fee in the matter.3 Subsection (2) of
Rule 1.10(a) goes even further and
requires that, in addition to the
disqualified lawyer being “timely
screened from any participation in the
matter,” the law firm must ensure that
(1) the conflicted lawyer is “apportioned
no part of the fee therefrom;” (2) each
affected client receives “written
notice” that enables the former client
to “ascertain compliance with the
provisions of this Rule;” and, (3)
“certification of compliance with
these Rules and with the screening
procedure are provided to the former
client by the screened lawyer and by a
partner of the firm, at reasonable
intervals upon the former client’s
written request and upon termination
of the screening procedures.”4 Rule
1.10(a)(2) also explains that the written
notice should include “a description of
the screening procedures employed; a
statement of the firm’s and of the
screened lawyer’s compliance with
these Rules; a statement that review
may be available before a tribunal; and
an agreement by the firm to respond
promptly to any written inquiries or
objections by the former client about
the screening procedures.”5

At least 18 jurisdictions have
adopted a screening rule substantially
similar to Rule 1.10(a)(2) which per-
mits the screening of a lateral lawyer
irrespective of the lawyer’s level of
involvement with the former firm’s
client or matter.6 Another 14 states
have adopted rules where the
availability of screening depends
upon the lateral lawyer’s knowledge
of or involvement in the relevant mat-
ter or former client.7 However, even if
your jurisdiction has a non-consensual
screening provision similar to Rule
1.10, the court may still disqualify
your firm once the lateral hire has
joined.8
Further, since not all jurisdictions

have adopted a private firm screening
rule, circumstances may arise where,
as a result of the conflict, the hiring
firm may be required to withhold an
offer of employment.  For example, if
the hiring firm performs an initial
conflict check of the prospective lateral
hire’s clients and determines that there
is a conflict with a former client, i.e., if
the lateral hire actively represented
the client while at the former firm,
and the pending or proposed
representation at the new firm is in
the same matter (an attorney may not
switch sides in the middle of a
representation) or is in a substantially
related matter, the firm cannot drop
the client in order to hire a desired
lateral attorney. Understanding the
rules of your jurisdiction regarding later-
al screening and imputed disqualification
is imperative.  
While these rules provide general

guidance on how to comply with your
ethical obligations, they leave many
gaps with regard to the specifics and
practicalities of implementing an
effective screen in the law firm setting.
Developing and maintaining effective
screens when a lateral hire joins to the
firm are critical as a failure to do so
may result in a disqualification or fee
disgorgement motion for the firm, as
well as a potential malpractice claim
and reputational harm to the firm.

Elements of an Effective Screen

An effective screen consists of
several elements. Each of these
elements may not be appropriate for
every situation and law firm. Firms
should consider those elements
applicable to the specific case, and
select those that are appropriate and
necessary in light of the nature of the
conflict, the firms’ operations, their
risk threshold and the personalities of
the affected clients.
(1) Timing
In order to be effective, screening

measures must be implemented as
soon as practical after a newly-hired
lateral lawyer or the law firm knows
or reasonably should know that there
is a need for screening-before or at
the time the conflict arises. Initially,
when the lateral hire provides his or
her list of former clients to the hiring
firm, the firm must look for instances
where it is representing a client
adverse to a former client of the lateral
hire. The firm must then determine
whether the prior work merits a
screen, specifically questioning whether
the lateral hire has information material
to the new matter, or whether the
matters are substantially related. In
addition to knowing what to look for,
with onboarding of lateral hires and
conflicts of interest, timing is critical.
Courts have emphasized the need for

a screen to be established in a timely
manner in order to ensure that attorneys
adverse to the lateral's former client
are not infected with protected client
information. Some have even suggested
the screen should be in place at, or
before, the time the lateral begins
working at the hiring firm. A best
practice is to complete conflicts checks
on all parties, including former clients,
far enough in advance of a lateral’s
start date to provide sufficient time
for any needed follow up and time to
implement a screen. In many situations,
if the new firm has done a good job of
conflict checking during the recruitment
process, it will know of the need for
the screen well before the lateral
attorney’s first day on the job. At a
minimum, a law firm must erect a
screen promptly after learning of a
disqualifying conflict. 
(2) Internal and External Notice 
The disqualified lawyer who will be

screened must be informed that he or
she is screened from the particular
matter(s) and the reasons for the
screen. The notice should be in writing,
which can be as simple as an email, or
more formal, such as a written
memorandum circulated through the
firm. Maintaining documentation of
the screening notification and the
receipt/written acknowledgment of
the same is important evidence in the
event that an issue later arises.
You also should provide notice to

all of the staff that are working on the
screened matter that the screen has
been erected and how that screen will
operate. Advise firm attorneys and
staff of the new lateral attorney’s start
date, the screen, and that they should
not discuss the matter involved with
the new attorney. Again, being able to
prove delivery and receipt of this
notice on a timely basis may prove to
be critical. For example, in Martin v.
Atlanticare, 2011 U.S. Dist. LEXIS
122987 (D.N.J. Oct. 25, 2011), a lawyer
moved from one firm, where he was
representing the defendant and
worked extensive hours on the case, to
a new firm representing the plaintiff
in the same matter. The new firm
timely implemented a screen for the
new lawyer from the case, but never
memorialized it in writing. This factor,
among other issues, tipped the scales
in favor of the first firm’s motion to
disqualify the new firm.  
Lastly, you must provide notice to

the affected clients. ABA Model Rule
1.10(a)(2) requires that a law firm
give notice to affected clients when an
ethical screen is erected for a conflict
arising from prior work at a different
law firm. Rule 1.10(a)(2) also requires
subsequent certification of the screening
procedures both at regular intervals
and upon written client request. (See
Model Rule 1.10(a)(2)(ii)). When
drafting the notice and subsequent
certifications to the affected clients,
the law firm must be thorough, specific
and prepared for the outcome. On the
one hand, a client who receives this
type of proactive notice may raise
additional questions, challenge the screen
and possibly even seek disqualification
of the firm. On the other hand, if the
notice is not sufficiently precise, the

following may occur: (1) an affected
client may feel betrayed or become
suspicious as to the reasons why the
law firm did not permit the affected
client to assess the dangers from the
potential conflict or the adequacy of
the screen elements at the outset; and,
(2) a court or attorney disciplinary
agency who receives a client grievance
based upon the notice or certification
may be more likely to find the screen
to be inadequate. 
(3) Physical & Operational Separation
Law firms should employ both

physical and operational separation of
the disqualified lateral attorney from
the screened matter. This technique
may include the following:
• Having the matter handled by

staff located in different geographical
offices, different floors/sections in the
same office, or in a separate practice
group.
• Minimizing the amount of

communication and collaboration
between staff on both sides of the
screen, and ensuring that shared
support staff, such as administrative
assistants, paralegals, interns/externs,
of-counsel, contract attorneys,
investigators, etc., do not operate on
both sides of the screen.
• Limiting access to physical or

electronically stored information con-
cerning the screened matter from the
disqualified lateral attorney.9 Only
lawyers and staff working on the
matters giving rise to the conflict
should have access to the files on the
screened matters. These limitations
may include the use of document
management software controls to
block disqualified persons from
having access to specified electronic
files, as well as physical locks – for
example, on offices or file cabinets –
to prevent disqualified persons from
having access to or sharing any
information with those handling the
screened matter.
(4) Education
Even before the law firm considers

erecting a screen for a specific
conflict, it should provide guidance
on ethical screens. Firms should ensure
that lawyers and staff understand the
conflict of interest rules and
when/why a screen may be used. This
training may be completed through
internal/external CLE programming
and distribution of risk management
articles and relevant jurisdictional
legal ethics opinions and materials.  
(5) Accountability
Clearly, creation of the screen also

requires additional measures. To be
effective, a screen must be monitored
and documented as well. A best
practice is to designate one person to
handle the following:
• Maintain and preserve records of

the screen such as the dates on which
the law firm erects and dismantles the
screen and all documents evidencing
the screen, including but not limited
to, all notices and reminders related to
the screen, affidavits, certifications as
to the adherence to the screen, checklists,
emails, memoranda, etc. This information
should be preserved as long as the
matter continues in case the firm is
later required to demonstrate the
adequacy of its screen.
• Track all of the screens the firm

is using at any given time, monitor
compliance (staff are actually abiding
by the parameters of the screen)
and, if necessary, attest to the

L A W  P R A C T I C E  M A N A G E M E N T

Find this page helpful? Want more
information and resources to help 
you run your practice? Check out the
ACBA’s Law Practice Management Center
at ACBA.org/PracticeManagement.

Continued on page 10
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LIVE WEBINAR CLE
1 HOUR OF SUBSTANTIVE CLE CREDIT  

EXECUTIVE COMPENSATION BENEFITS  
A Blueprint For Retaining  

Valuable Employees
PRESENTED BY FRAGASSO FINANCIAL ADVISORS

Register by August 23 on the CLE Events section of the ACBA’s website.  
https://www.acba.org/CLE-Events/Event-Info/sessionaltcd/CLE210825_FRAGBEN 
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One of the many responsibilities for law firms is to understand the amount  
of time and money it requires to recruit and onboard new attorneys and other 
employees. The search entails finding a candidate with the right experience, 

education and work ethic and one who is a good cultural fit. That's no easy task, 
especially when the search is for a key executive. Law firms and their clients want 
to avoid or reduce the time and expense related to recruiting, hiring and training.

Protect your firm – or help protect your clients – by establishing a  
plan to retain key employees. There are various types of executive  

benefit programs that can include compensation bonuses, often with  
tax benefits to both the employer and the employee. Additionally,  

these programs have no government regulations.

This webinar will cover:  
Executive bonus  |  Restrictive executive bonus arrangement (REBA) 

Non-qualified deferred compensation  |  Executive perks

Name, image and likeness: The progressive battle
between the NCAA and its student-athletes
By Michael R. Gavin

The National Collegiate Athletic
Association (NCAA) and its member
institutions have long been in dispute
with current and former student-athletes
over compensation for a student-athlete’s
name, image, and likeness (NIL).1 NIL
cases in college athletics typically
concern claims involving §1 of the
Sherman Antitrust Act or Right of
Publicity.2 A Sherman §1 violation is a
concerted action that unreasonably restrains
interstate trade or commerce.3 Right
of Publicity claims protect claimants
from the unauthorized commercial
use of their name or likeness.4 Recent
NIL lawsuits involving the NCAA and
its policies, and state NIL legislation
can potentially reshape college athletics
as we know it.
A central principle of the NCAA is

its commitment to amateurism.5 Per
the NCAA Manual, member institutions
are required to conduct their athletic
programs for their student-athletes as
part of the educational experience.6
Consequently, a line of demarcation is
created that separates college athletics
from professional sports.7 A student-
athlete is allowed to receive financial
aid up to the member institution’s cost
of attendance, which was previously
disallowed.8 Additional aid but for a
few exceptions, such as contest prize
money from an event sponsor that
does not exceed the student-athlete’s
actual and necessary expenses, is
impermissible and the student-athlete

would lose amateur status and become
ineligible to compete in college
athletics.9 Such instances causing
ineligibility include if the individual:
“(a) [u]ses his or her athletics skill
(directly or indirectly) for pay in any
form in that sport [or] (b) [a]ccepts a
promise of pay even if such pay is to
be received following completion of
intercollegiate athletics participation.”10
NIL litigation in college athletics

became prominent in O’Bannon v.
NCAA.11 In 2009, former star UCLA
Bruins basketball player Ed O’Bannon
sued the NCAA for violating §1 of the
Sherman Act when his likeness was
used by EA Sports, a video game
producer which held a license from
the NCAA, in a college basketball
video game without his permission

and did not receive compensation.12
The video game’s O’Bannon avatar
“visually resembled O'Bannon, played
for UCLA, and wore O'Bannon's jersey
number, 31.”13 The district court held
that the “NCAA’s rules prohibiting
student-athletes from receiving com-
pensation for their NILs violate[d]
Section 1 of the Sherman Act.”14 This
ruling was affirmed in part by the
Ninth Circuit Court of Appeals, which
applied the rule of reason, a fact-
intensive, case-by-case analysis that
examines the parties’ interests to determine
potential Sherman §1 violations.15
The rule of reason states that: (1)

the plaintiff has to plead and prove
that the restraint has an anticompetitive
effect within a relevant market; (2) if
an anticompetitive effect is proven,
the defendant must prove the
restraint achieves a procompetitive
effect; and (3) if defendant proves a
procompetitive effect, the plaintiff
must prove the restraint “can be
achieved in a substantially less
restrictive manner.”16 O’Bannon proved
that the NCAA’s prohibition on student-
athlete NILs and no compensation
beyond grant-in-aid was price fixing
and thus an anticompetitive effect.17 In
response, the NCAA showed that their
restraint achieved a procompetitive
effect: integrating academics with
athletics and preserving its product
by promoting amateurism.18 However,
the NCAA ultimately violated the
Sherman Act when a less restrictive
manner was available to compensation

prohibitions by allowing cost of
attendance scholarships.19
After O’Bannon, more NCAA

antitrust litigation followed. Recently,
the U.S. Supreme Court unanimously
ruled in NCAA v. Alston, a case brought
by current and former student-athletes
seeking to challenge the NCAA’s
compensation restrictions, that the
NCAA violated §1 of the Sherman Act
when its rules restricted education-
related benefits to student-athletes.20
Applying the rule of reason, the Court
agreed with the district court that the
NCAA possesses “the power to set
wages in the market for student-athletes’
labor – and that the NCAA has exercised
that power in ways that have produced
significant anticompetitive effects.”21
The Court next found that the NCAA
rules possessed a procompetitive effect
to prohibit student-athlete compensation
unrelated to education from becoming
comparable to professional athlete
compensation.22 Finally, the Court
further agreed with the district court
that relaxing restrictions on education-
related benefits was a less restrictive
manner that would still allow the
NCAA to achieve its procompetitive
benefit.23 Regardless, the NCAA
possesses the authority to enforce
restrictions such as a “‘no Lamborghini’
rule” if a benefit is not tied to education.24
Cases such as O’Bannon and Alston

provided winning outcomes for student-
athletes against the NCAA’s unreasonable

Michael R. Gavin

Continued on page 10
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ACBF awards nearly $60,000 in scholarships and loans
By Zandy Dudiak

The ACBF Board of Trustees has
awarded $59,306 in scholarships and
loans to 21 law school students selected
by the ACBF Loans and Scholarships
Committee with recommendations
from other committees that oversee
specific scholarships.
“They are small stipends, but

every little bit helps,” said Jill Beck,
committee chair. “It’s a way that we as
the bar foundation can help these
students pursue public service and
pro bono jobs.”
This year’s scholarship recipients are:
• F.C. Grote Fund: Veronica

Vivero-Condon, Alexander Dettwyler,
Wilson Guarnera, Kaitlin Kramer,
Aaron Mukodo, Gwenyth Ortman and
Amanda Shields
• James I. Smith III Notre Dame

Law School Scholarship Fund: Jeremy
Wang and Zachary Zovko
• The Honorable Carol Los Mans-

mann Memorial Fund: Nicole Smith
• Bankruptcy Judges Memorial Fund:

Patrick Carlson and Harrison Graydon
• Environment and Energy Law

Section Scholarship Fund: Mackenzie
Dowiak and Jessica Barnes
• Daniel B. Dixon Scholarship

Fund: Leah Santorine 

• Lynette Norton Memorial Fund
(post-graduate award): Cara Lee
Brack and Kirstin Frances Kennedy
• Hon. Joseph H. Ridge Memorial

Scholarship Fund: Joseph Nemeth
In addition, three $3,000 loans were

awarded through the Louis Little
Attorneys’ Memorial Fund, which
provides low-interest loans to deserving
law school students. Little, a well-known
Allegheny County criminal lawyer
who died in 1958, made a substantial
bequest to the ACBA which has also
been used to provide low interest
loans to lawyers in need.
While each scholarship has its own

criteria, they are based on financial need,
academic achievement, commitment
to public service, and having strong
ties to Western Pennsylvania or planning
to live here after law school.
Beck said the committee tells students

when they are interviewed how
competitive the process is and, if
they are awarded a scholarship, it is a
“testament to their hard work, and to
not take it personally if they are not
selected.” She said the resumes and
transcripts they receive are high
caliber and impressive. 
“Sometimes the things that separate

the students are such small details,”
she added.

The scholarships carry “no quid
pro quo” to become an ACBA member
and there is no mandate to be involved
in public service, Beck noted.
“I am finding their level of

appreciation does breed some loyalty
to the foundation and association,”
she added.
Beck said some of the scholarships

have specific requirements. The James
I. Smith III Scholarship is designated
for Notre Dame law students from
Allegheny County. The F.C. Grote
Fund, part of the ACBF Lawyers
Fund, is for students attending law
school at the University of Pittsburgh
or who are enrolled at Penn State
University but live in Allegheny
County or Western Pennsylvania.
The ACBA Environment and Energy

Law Section awards scholarships to
local second- or third-year law students
who express and demonstrate an
interest in pursuing a career in the
field of environment and/or energy in
Allegheny County upon graduation.
The Hon. Carol Los Mansmann

Memorial Fund Committee selects
recipients of the Mansmann scholarship
based on an essay and in conjunction
with recommendations by the dean
and designated faculty of the law
school. The scholarship is awarded to

female Duquesne University Law School
students who demonstrate a potential
for leadership and a commitment to
the advancement of women. 
This is the last year for the Hon.

Joseph H. Ridge Scholarship, which is
designated for Central Catholic High
School graduates who are the highest
ranking law school students at
Duquesne University. The money
designated for the scholarship has
been spent down, Beck noted.
In 2007, ACBA’s Real Property

Section established the Daniel B.
Dixon Scholarship Fund to honor
Dixon’s lifelong commitment to the
law and community and makes annual
recommendations.  Dixon worked as
an attorney in the real estate field for
more than 60 years. 
The Lynette Norton Memorial Fund

provides an annual award to a student
graduating from the Duquesne
University School of Law who has
demonstrated academic excellence,
skills in oral advocacy through moot
court programs, and a keen sense of
ethics and professionalism. 
The Bankruptcy Judges’ Memorial

Scholarship Award Fund honors all
former Bankruptcy Judges and is
awarded to Pitt and Duquesne law
students. n

Does crypto belong in your retirement portfolio?
By Peter Donisanu

Life changing money. That’s what
happened to John Ratcliff. In 2013 the
software developer from Colorado
purchased 150 Bitcoin. Today, his
$15,000 bet is worth millions as the
price of cryptocurrencies (crypto)
skyrocketed. Another individual who
also came into life-changing money
this year is Vitalik Buterin. The 27-
year-old college dropout and co-
founder of Ethereum is now the
world’s youngest crypto billionaire as
Ether went from $130 in 2020 to over
$4,000 in 2021.
Stories like Ratcliff ’s and Buterin’s

have led to a crush of demand for the
popular new asset class. To be sure,
rapid price appreciation in crypto
over the past year has prompted
heightened media attention and
arguably is fueling frenzied behavior
among some market participants in
tokens like Bitcoin, Ethereum, and
even Dogecoin for fear of missing out. 
But what exactly are cryptocurrencies?

And more importantly, do they belong
in a retirement portfolio?

What is crypto?

Merriam-Webster defines crypto
as “any form of currency that only
exists digitally, that usually has no
central issuing or regulating authority
but instead uses a decentralized system
to record transactions and manage the
issuance of new units, and that relies
on cryptography to prevent counter-
feiting and fraudulent transactions.”
In other words, crypto is created by a
collection of independent actors
rather than a central government.
So, where does crypto come from?

Well, in many cases, these virtual
currencies are produced out of thin
air by computers that solve cryptographic
puzzles. This activity is called mining.

As more puzzles are solved, the more
crypto an individual or collective earns
as payment for their mining efforts on
various blockchain networks.
Another essential point to understand

about crypto is that they’re unregulated
and don’t flow through traditional
financial channels like the euro, yen,
or U.S. dollar. Rather than being stored
in a bank, these virtual assets are stored
in digital wallets, currently limiting
their use in the broader economy.

Is crypto just a lot of hype?

For many disciplined investors, it’s
hard not to see what’s happening in the
crypto space and ask whether another
Tulip Mania, South Sea Bubble, Dot-Com
Frenzy, or Housing Bubble is in the works.
Even so, various indicators suggest this
technology is more than a passing fad as
blockchain technologies are increasingly
seeing mainstream adoption in both
public and private sector applications. 
For example, the Federal Reserve

announced in May that the central
bank will publish a paper exploring
the potential for its own Central Bank
Digital Currency (CBDC). Meanwhile,

the People’s Bank of China is already
testing a digital Yuan.  
From the private sector perspective,

Visa, Mastercard, Paypal, and Apple
have recently expressed their intent
to actively participate in the virtual
currency space. So, it’s safe to say that
crypto, for the time being, may be
more than simply a flash in the pan.

What’s the outlook for 
cryptocurrencies?

While blockchain networks have
been around for over a decade, the
technology remains in its infancy.
Even so, a key potential use for
blockchain technology and crypto is in
Decentralized Finance (DeFi). More
specifically, crypto could be used to
transform the way large transactions
are settled between institutions and
private individuals.
For example, a traditional high-dollar

international wire can take several
days to complete. Blockchain technologies
supporting digital currency transfers,
however, could offer a means to settle
large transactions in minutes instead
of days and at a substantially lower
cost. For payment processors, this is
big news and a key reason why Visa and
Mastercard have entered the space.
To be sure, blockchain adoption

might also find its way into widespread
merchant payment processing services.
Whereas banks and other intermediaries
often charge around 2% to settle
merchant card transactions,
blockchain technologies might promote
greater payment processing competition,
leading to lower fees and higher profits
for small and large businesses alike.

Does crypto belong in your
retirement portfolio?

There’s a case to be made for the
blockchain technology but does crypto

belong in your retirement portfolio?
While rapidly appreciating tokens
have led to life changing money for
some individuals, we believe that
disciplined investors should view
crypto as a long-term speculative
investment that could go to zero for
two key reasons.
First, the jury is still out on long-

term token adoption. While Bitcoin
remains the largest network,
Ethereum is gaining mainstream
popularity. That’s because Ethereum’s
network is about to dramatically lower
its energy usage, increase processing
capacity and potentially end Bitcoin’s
blockchain dominance. Either way,
leadership in the space is likely to
change a number of times in the coming
years, making it that much harder to
pick a winning cryptocurrency in the
short-term.
Regulatory risk is another reason

we view crypto as speculative near-term
investments. Recently, the Chinese
government enacted measures to curb
bitcoin mining. This is important because
the country accounts for 65 percent of
the world’s Bitcoin mining hashrate.
Similarly in May, U.S. policymakers
hinted at the need for more crypto
regulation. What’s more, central banks
globally are in the process of developing
their own digital currencies.
To be sure, crypto token investor

should be comfortable with the idea of
their investments going to zero.
Nevertheless, blockchain likely will
play a transformative role in finance,
presenting a long-term thematic
investment opportunity. From this
perspective, we view a diversified
allocation to traditional companies
that facilitate blockchain adoption
as an attractive component of a
retirement portfolio. n

Peter Donisanu is Chief Financial

Strategist at Franklin Madison Advisors.

Peter Donisanu

For information about how the Lawyer Referral Service can help more clients find YOU,
please contact Whitney Hughes at 412-402-6703 or whughes@acba.org. For a closer look

at this unique Pittsburgh legal service, please visit www.GetAPittsburghLawyer.com.
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What’s your forensic accountant thinking about?
By James A. Carroll

There is one topic always on the
mind of the forensic accountant when
performing analyses – data. How a
particular forensic accountant defines
or thinks of data is dependent upon
the individual as well as the facts and
circumstances. Data can generally be
described as either of the following:
• Quantitative (e.g., financial data,

growth rates, customer data, vendor
data, product data); or
• Qualitative (e.g., contracts, financial

terms and conditions, standards, emails,
internal presentations)
The forensic accountant typically

utilizes both types of data when
performing forensic accounting
procedures. When assessing data
provided for analysis, some of the key
considerations include the following:
• Accuracy (Is the information

correct?)
• Completeness (Is all of the

requested data included?)
• Reliability (Did the data come

from a reliable source?)
• Relevance (Is the data pertinent

to the analysis?)
• Timeliness (Was the data

received timely?)
Moreover, data is retrieved from a

variety of sources, such as the
“cloud,” network databases, accounting
software, and users. In addition, data
is received in a variety of forms such
as electronic, hardcopy, structured,
and unstructured.
Due to the proliferation of data,

which has occurred over the past 5-10
years (or longer), counsel and their
forensic accountant need to be both

strategically and tactically aligned
regarding the scope of opinions the
forensic accountant will be able to
provide based on the available data.
This alignment starts with clear lines
of communication, allowing the forensic
accountant to make the following
determinations:
• What is the “right” data to

request?
• What are the “right” procedures

to perform?
• What is the correct scope of work

and period of damages?
• How will the forensic accounting

procedures impact the theory of
damages?
Once all the data has been received

and assessed for completeness and
accuracy, the forensic accountant can
utilize the vast array of data to perform
analyses not only germane to their
procedures but also to assist counsel
in answering other questions or preparing
demonstratives for arbitration,
mediation, plea negotiations, or trial.
Because such vast arrays of data do
not lend themselves to paper-and-
pencil analyses, the forensic accountant
utilizes numerous tools to analyze
the data including, but not limited to,
data analytics and data visualization
programs. 
By way of example, consider the

following:

Converting Large Data Sets

Many cases include voluminous
productions of hard copy data. Previously,
droves of staff would need to hand
enter all the data before an analysis
could be performed. Today, data

conversion programs assist the forensic
accountant in efficiently and effectively
converting data into useable electronic
formats. As an example:
During a complex, multimillion-

dollar commercial damages case, the
opposing party produced a large
quantity of purchase and sales data
related to hundreds of products in
hard copy format. The forensic
accounting team identified the relevant
data and determined the best conversion
scenario. Then, the team utilized a
specialized program to convert all of
the data into a clean, structured data
set, which could be efficiently
analyzed to assess the fact of damages
and rebut the opposing expert (who
clearly had not conducted the same
conversion). The conversion allowed
the team to identify all of the products
and all of the applicable sales and
purchases, including pricing changes
related to both during the relevant
range. 
One key aspect to consider is that

the converted data should be reviewed
and reconciled to source data, if
possible, to confirm completeness and
accuracy. 

Comparing General Ledger and
Bank Statement Data

In numerous matters where a
forensic accountant is engaged, they
request and receive voluminous
general ledgers and bank statements,
which include multiple years and
multiple bank accounts.  
A traditional forensic accounting

procedure performed on the general
ledger data is to assess the completeness

and accuracy by reconciling the debits
and credits. There is no instance
where a complete general ledger will
have a difference between the debits
and credits due to the generally
accepted accounting principle of
double-entry accounting.
On many occasions, the bank state-

ment data will be received in hard
copy or PDF format. This data will be
converted to a useable, normalized
and standardized data set. Converting
the data will allow the forensic
accountant to (a) efficiently reconcile
the bank statement beginning and
ending balances; and (b) have the data
in a useable form for further analysis.  
Forensic accounting procedures

can then be applied using tools such
as, Excel, Access, SQL databases,
PowerBI, or a combination of those
tools to make a comparison of those
two data sets. The resultant output
will typically be in the form of tables,
charts, and data visualization graphics,
which allow the client, counsel, and
forensic accountant to discuss the
information more easily.
To the extent issues are identified,

the forensic accountant will communicate
the issue(s) to counsel for consideration
of updating discovery requests, issuing
requests for admission, potentially
filing a spoliation motion, or pursuing
other remedies to address the data
issues.
The goal is to utilize the data in a

manner that supports the efficient and
effective execution of the project
while controlling costs and providing
the best solution.
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WLD Annual Meeting and Carol Los Mansmann Award

The Women in the Law Division held their annual meeting and Carol Los Mansmann Award Celebration event on June 24. WLD Immediate
Past-Chair Mary McKinney Flaherty recognized the service of Leah Sell and recapped the bar year. Leah Sell paid tribute to every WLD member,
announcing that all WLD members are recipients of the Carol Los Mansmann Award this year.

An Evening with Billy Porter

As PRIDE Month came to a close, the LGBT Rights Committee held an event with Pittsburgh native Billy Porter – an Emmy, Tony and Grammy
Award-winning, and Golden Globe-nominated, actor, singer, director, composer and playwright on June 29. During the event, LGBT Rights Committee
Chair Erica Pietranton along with moderators Tracey McCants Lewis, Joe Kennedy and Hon. Hugh McGough lead an entertaining, enlightening and
engaging conversation with several thought-provoking questions ranging from subjects about family, queerness and the impact of his award-winning
role on Pose.

ACBA/ACBF Passing of the Gavel Ceremony

PHOTOS BY BRIAN KNAVISH

The ACBA/ACBF Passing of the Gavel Ceremony
was held virtually and in-person on July 7.
Elizabeth Hughes passed the gavel to incoming
ACBA president Joseph Williams and Jennifer
Andrade passed the gavel to incoming ACBF
president Keith Whitson. Didn’t catch the event? A
recording of the time-honored tradition is available
at https://bit.ly/3BLNwDq.
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restraints on compensation. As our
Sports Law Committee Chair Dan
Kunz had said, “The Universities that
made their players famous must
permit them to reap financial gain
from their fame.”
Outside litigation, the states are

trying to get ahead of the NIL issue by
passing legislation. Currently, 26
states have passed a NIL law and 15 of
them are in effect.25 Pennsylvania’s
NIL law went into effect on June 30,
2021, and has some notable provisions:
(1) a student-athlete may earn
compensation off their NIL but the
amount of compensation must be
commensurate with the fair market
value of the authorized use of the
student-athlete’s NIL; (2) prohibits
prospective or current student-athletes
from receiving NIL compensation in
exchange for the student-athlete
attending, participating, or performing
at a particular institution; and (3) a
student-athlete’s scholarship cannot
be reduced or revoked by an institution
because of their NIL earnings.26 Also,
Pennsylvania’s NIL law contains a
royalty provision, where a student-
athlete is entitled to a royalty payment
if a person produces an item, such as a
jersey or video game, for profit that
uses the student-athlete’s NIL.27
Furthermore, there are limitations to
a student-athlete’s NIL agreement,
such as prohibiting agreements
involving adult entertainment products,
alcohol, gambling, and tobacco.28
While the states are either advancing
or implementing NIL laws, the federal
government has failed to pass a NIL
law thus far.29 In the meantime, the
NCAA adopted an interim NIL policy
that allows all student-athletes to
profit off their NIL until a federal law
or a new NCAA policy is passed.30
With the legalization of NIL in college

athletics, student-athletes are already
capitalizing on the new opportunity by
signing deals associated with hair
products, restaurants and apparel
companies to name a few.31 NCAA
student-athletes are now allowed to
earn compensation from events like
autograph signings.32 Locally, University
of Pittsburgh Athletic Director
Heather Lyke expects only a small
number of Pitt student-athletes will earn
a significant amount of NIL compensation
and not many student-athletes will
utilize the new NIL rules.33 However,
a student-athlete can position themselves
to earn NIL compensation by their
on-field accomplishments, their
established social media following
and brand, and the market size of
their school’s city.34 Student-athlete
NIL deals will surely take away some
sponsorship and advertising revenues
from athletic programs as companies
may opt to partner with a student-
athlete rather than their institution.35
In closing, college athletics has

entered into a new era with student-
athletes being able to profit off their
NIL. Student-athletes will be challenged
with balancing profit-earning activities
with academics and athletics.36 For the
NCAA and its member institutions,
this will impose further compliance
measures to ensure NIL agreements
follow state law and NCAA policies.37
It will be interesting to see how
student-athlete NIL opportunities
reshape college athletics and if any more
of the NCAA’s anti-compensation rules
will be examined and struck down by
the courts in future litigation.38 n
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Accounting from Washington & Jefferson
College.
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Batts was incorrect, and Hairston says
that Pennsylvania is co-extensive with
the Eighth Amendment, at least when
it comes to capital punishment.  
As it stands now, it appears that

Batts has been overruled, and a
Pennsylvania sentencing court has the
ability to sentence a juvenile to life
without the possibility of parole
without a finding that the juvenile is
permanently incorrigible. The
Pennsylvania Supreme Court could
uphold Batts, but only if it determines
that our Constitution provides greater
protection than the Eighth Amendment
when it comes to juveniles facing
sentences of life without the possibility
of parole. n

Lisle Weaver and Justin Okun are
associate attorneys at Farrell and
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compliance with, and effectiveness
of, a particular screen. 
• Send reminders about the screen.

Reminders should be sent to the
disqualified staff and the team working
on the screened matter on a regular
basis (every 60 or 90 days) reminding
them of the screen and its elements. In
addition, every six months or annually,
a memorandum should be circulated
to all lawyers and staff warning of
communications with the disqualified
attorney about the matter.
• Review billing and payments to

prevent the disqualified attorney from
receiving any portion of the fees
earned on or directly linked to the
screened matter.
• Enforce disciplinary standards and

consequences if there is a determination
that an element of a screen has been
violated.

Conclusion

Lateral hiring is a necessary part of
the changing legal landscape, and it
can yield mutually beneficial results
for both the associate and the law
firm. However, lateral hiring is not
without risk, and even the most effective
screen cannot insulate a law firm from
the threat of discipline or disqualification.
However, with the adoption of timely
screening practices, protocols and
procedures, a firm can minimize its
risk. n

This article was authored for the benefit
of CNA by Tracy L. Kepler. Tracy L.
Kepler is a Risk Control Consulting
Director for CNA’s Lawyers’ Professional
Liability Program. In this role, she designs
and develops content and distribution of
risk control initiatives relevant to the
practice of law.  Prior to joining CNA,
Tracy previously served as the Director
of the American Bar Association’s Center
for Professional Responsibility (CPR)
and has over 20+ years of experience in
attorney regulation through her positions
as an Associate Solicitor for the U.S.
Patent & Trademark Office and as Senior
Litigation Counsel for the Illinois Attorney
Registration and Disciplinary Commission.

1 For more information on lateral moves
between law firms and conflicts checklists,
see CNA Publication, “The Logistics of a Lateral
Move Between Law Firms.”
2 ABA Model Rule 1.0(k)(2020).
3 ABA Model Rule 1.10(a)(2020).
4 ABA Model Rule 1.10(a)(2)(i)-(iii)(2020).
5 Id.
6 See, Ellen J. Bennett & Helen W. Gunnarsson,
Annotated Model Rules of Professional Conduct,
CTR FOR PROF. RESP. (9th ed. 2019).
7 Id.
8 See, Kala v. Aluminum Smelting & Refining
Co. Inc., 688 N.E.2d 258 (Ohio 1998) (screens
not allowed in side-switching cases despite
availability of such a remedy in other former-
client conflict situations); Twenty-First Century
Rail Corp. v, N.J. Transit Corp., 44 A.3d 592
(N.J. 2012) (no screen allowed without former
client’s consent in subsequent adverse

LAW PRACTICE MANAGEMENT
continued from page 5

representation in same matter); and Beltran
v. Avon Products Inc., 2012 U.S. Dist. LEXIS
83060 (C.D. Cal.) (screen does not block firm’s
imputed disqualification when screened
lawyer has key confidential information from
substantially related cases).
9 See, Line Trust Corp. Ltd. v. Lichtenstein, No.
601951/2009 (N.Y. Sup. Ct. Nov. 17, 2011)
(motion to disqualify firm granted as a result
of flaws in law firm’s screen allowing access
to firm’s document management system).

-center/news/ncaa-adopts-interim-name-
image-and-likeness-policy.
31 Brandon Marcello, Tracking NIL Deals
Across the NCAA, 247 SPORTS (July 2, 2021),
https://247sports.com/LongFormArticle/Name-
Image-and-Likeness-NIL-deals-endorse-
ments-tracker-list-college-football-basketball-
gymnastics-167253980/#167253980_9. 
32 Forged Here, PITTSBURGHPANTHERS.COM,
https://pittsburghpanthers.com/sports/2021/6
/29/forged-here.aspx (last visited July 17, 2021).
33 George Michalowski, Pitt AD Heather Lyke
Doesn’t Think Most Athletes Will Use New
NIL Rules, PITTSBURGH SPORTS NOW
(July 1, 2021), https://pittsburghsportsnow.com/
2021/07/01/pitt-ad-heather-lyke-doesnt-think-
most-athletes-will-use-new-nil-rules/. 
34 Patrick Rishe, NIL Earnings: The Factors
Impacting How Much a College Athlete 
Can Make from Endorsements, 
FORBES (July 4, 2021),
https://www.forbes.com/sites/prishe/2021/07/
04/nil-earnings-the-factors-impacting-how-
much-a-college-athlete-can-make-from-
endorsements/?sh=c327a4075dd0. 
35 See Alex Kirshner, NCAA Name, Image,
Likeness: College Athletes Get Paid NIL
Endorsements, Finally, SLATE (July 1, 2021),
https://slate.com/culture/2021/07/ncaa-
name-image-likeness-college-athletes-
endorsements-ads-pay.html.
36 Jessica A. Johnson, NIL Gives College
Athletes the Chance to Cash in, but They Must
Make the Right Calls, ATHENS BANNER-
HERALD (July 11, 2021), https://www.onlin-
eathens.com/story/opinion/2021/07/11/nil-
allows-college-athletes-profit-name-image-
and-likeness-jessica-johnson/7905578002/. 
37 See Roetzel & Andress et al., Name, Image,
and Likeness Reform Is Here: The Business
Basics, JDSUPRA (July 16, 2021),
https://www.jdsupra.com/legalnews/name-
image-and-likeness-reform-is-here-6714486/. 
38 See generally NCAA v. Alston, 594 U.S. 1,
1–5 (2021) (Kavanaugh, J., concurring).

Conclusions

(1) Engage forensic accounting
experts early in the process. Even if
the financial analysis is not imminent,
the forensic accounting professional
can assist counsel in identifying the
financial data requests.
(2) Receive and assess the data

early in the case. If opposing counsel
or their client is not providing the
requested data or complete and
accurate data, the forensic accountant
can assist in making that determination
in a timely fashion.
(3) Utilize tools to effectively and

efficiently analyze the case data. The
analysis provided by these tools can
assist both the forensic accountant and
counsel when discussing case strategy.
(4) Building a reliable forensic

accounting analysis is like building a
house. If the house has a poor foundation,
the house will fall. Data is the foundation
of the forensic accountant’s analysis.
Although the focus of this article

was on litigation, the same principles
apply to internal investigations by
forensic accountants. n
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JCP begins pilot interdisciplinary law office project
By Zandy Dudiak

By the time impoverished families
are served by the ACBF Juvenile
Court Project (JCP), they likely have
already reached the “tipping point”
after suffering the cumulative effects
of trauma in their lives, according to
Cathy Volponi, JCP Director. 
When they hit that “peak of

dysfunction,” there is an upheaval
that affects their physical well-being
and how they function as a family,
Volponi said. 
The JCP provides free legal

representation to qualified low-
income parents who are parties to a
dependency action through Allegheny
County Juvenile Court. A pilot project
started in February by the JCP is
aimed at addressing not only the legal
challenges faced by the families they
serve, but life situations that those
families face otherwise.
Volponi had approached former

Allegheny County Department of
Human Services (DHS) Director Marc
Cherna about piloting the project and
gained his support. The JCP received
Title IV-E (Social Security Act)
monies in November 2020 to create an
interdisciplinary law office to address
family trauma along with the specific
dependency issues that bring parents
before the Family Division.
JCP launched the program to serve

the northern region, as per the county
DHS’ geographic service divisions.
By embracing a holistic approach,

the interdisciplinary law office
services the client’s “true needs” by
addressing what happened first,

before they found themselves in court,
Volponi said.
For the pilot project, the JCP created

a team that consists of an attorney,
three paralegals, three social workers
and a peer support advocate to add an
additional level of client support. The
peer support advocate is someone who
can relate to the issues being faced by
a parent because they have overcome
a similar life experience.
“It’s really a multidisciplinary office,”

Volponi explained. “In the moment
when the client is having a crisis in
real time, they know they can pick up
the phone and call anyone on their
team. This is a step to give the families
what they need to succeed.”
A parent’s struggles with addiction,

mental health issues, school truancy
and/or interpersonal domestic issues
might be what brings them in the door
as related to child dependency. That’s the
issue the court deals with, Volponi said.
“This is doing the actual legal

aspect of the work,” she added. “You
are trying to help them navigate their
case. Part of being an attorney is
counseling.”
While that problem is dealt with in

court, there may be other issues
festering below that affect parenting.
Because of their caseloads, an attorney
may only be able to provide a client
with direct assistance two or three
days a week. Having a larger network
enables the JCP to provide support
when it is needed.
“When you are facing some kind of

disruption, like a loss in the family or
housing instability, those things create
psychological vulnerability as well,”

Volponi said. “This is their life. This is
their family. These are people living in
poverty. If something really disruptive
happens to you, it’s going to have
ripple effects.”
There is research to support this

service model. 
Volponi pointed to a study of parent

representation in dependency court
conducted by New York University
School of Law, Action Research
Partners, and Casey Family Programs
that tracked outcomes for 9,582
families and 18,288 children during a
four-year period. The study results,
reported in 2019, found when parents
were represented by an interdisciplinary
law office vs. a panel attorney that:
• Children placed in foster care

were safely returned to their families
about 43 percent more often in the
first year.
• Children’s time in foster care was

reduced by nearly four months during
the study period.

• Reduced time in foster care
represents up to $40 million in
potential annual savings in foster care
board rates.
• Children were just as safe with

ILO representation. 
By addressing the problems

early on, they do not “mushroom” into
larger issues, Volponi said. For
instance, if a mother’s housing crisis
or her PTSD after the death of a loved
one are dealt with by a social worker
or parent support advocate, the
family is able to achieve a level of
stability sooner.
Because the project started while

pandemic mitigation efforts were in
place, the interactions have been
conducted remotely via Zoom, Teams
and with phone calls.
Volponi is optimistic that the model

can be rolled out to JCP’s other
service areas within the next year or
two so that families throughout the
county can benefit. n
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assistant district attorney for Beaver
County and was a family law attorney
for 30 years, practicing in Beaver and
Allegheny counties. Her work was so
very important to her life. Pat also
loved to travel, particularly throughout
Europe, planning her trips “off the
beaten path.” She enjoyed sharing her
experiences and the treasures she
would find with others. Pat is survived
by her beloved husband of 62 years,
Edward; their three children and their
spouses, Randy (Sherry) Palko,
Timothy Palko and Alison (Randy)
Brougher; four grandchildren,
Maribeth (Matthew) Baker, Emily
Palko and Nicholas and Vincent
Brougher; one great-granddaughter,
Amirah Palko; and many nieces and
nephews. Pat was an inspiration to many
people, and she will be deeply missed.

Patricia Pullion Palko
Patricia P. Palko, 80,

passed away peacefully
at her home in
Hopewell Township,
Pa., on December 8,
2020. She was born and
raised in New Brighton,

Pa. In addition to her parents, she was
preceded in death by her five siblings.
Pat was a graduate of New Brighton
High School, University of Pittsburgh
and the University of Pittsburgh
School of Law. Pat began her varied
career as an income tax preparer,
worked as a real estate agent for 20
years and owned and operated – as one
of the first women locally in the
industry – a successful real estate
appraisal business. She served as an

In Memoriam
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