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IN RE:

CHAPTER 11

Debtor(s).

CASE NO.
OPERATING GUIDELINES FOR
CHAPTER 11 CASES

The United States Trustee is required to supervise the administration of chapter 11 cases
pursuant to 28 U.S.C. §586(a)(3). These operating guidelines and reporting requirements for
chapter 11 cases must be followed so that the United States Trustee can properly supervise the
administration of this case. Accordingly, the debtor's failure to comply with the operating and/or
reporting requirements set forth below may result in the dismissal or conversion of this case to a
case under chapter 7 of the Bankruptcy Code.
The United States Trustee reserves the right to modify these guidelines from time to time.
Any request for a waiver of any requirement must be in writing stating the reasons for the request.
The United States Trustee will determine whether a waiver should be granted or denied based upon
the circumstances of the case.
1.

Books and Records

The debtor's books and records must be closed as of the petition filing date. New
books and records must be set up to reflect post-petition business.
2.

Bank Accounts

Upon the filing of the petition, the debtor must immediately close all of its existing
bank accounts and open new bank accounts which must be (i) designated as debtor in possession
accounts ("DIP Accounts") and (ii) maintained subject to the following conditions:
a. All money of the bankruptcy estate must be deposited in the DIP Accounts,
provided that (i) one DIP Account shall be maintained solely for the purpose of setting
aside estate monies required for the payment of taxes, including, but not limited to,
federal, state, local and payroll taxes, and (ii) the debtor must maintain a separate DIP
Account for cash collateral in accordance with Section 363(c)(4) of the Bankruptcy
Code.
b. Revised: 9/16/2021All DIP Accounts must be maintained with financial institutions
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whose deposits are insured by the Federal Deposit Insurance Corporation (FDIC). If the
aggregate DIP Account balances with any one financial institution are expected to exceed the
current FDIC insurance limits of $250,000.00 per depositor, the debtor must immediately
contact the United States Trustee to discuss how the debtor plans to comply with the Bankruptcy
Code Section 345 requirement concerning the collateralization of uninsured deposits.

3.

Maintenance and Proof of Insurance

The debtor is required to maintain the following insurance coverage, as
appropriate: general comprehensive liability; property loss from fire, theft, water, or other
extended coverage; workers' compensation; vehicle, products liability; fidelity bonds for
employees; and such other coverage as is customary in the debtor's business.
Within 15 days after the filing of the petition, the debtor shall provide to the United States
Trustee proof of its insurance coverage. Such proof of coverage shall consist of certificates of
insurance or other verified documents showing that each policy of insurance required for the
estate is in full force and effect, and shall disclose the type and extent of coverage, effective dates,
name of insurance carrier, and name, address, and telephone number of agent. The debtor is
responsible for including the address of the United States Trustee on the cancellation notice for
each insurance policy. Upon the expiration or other termination of any coverage, the debtor shall
immediately provide the United States Trustee with proof of replacement coverage.
4.

Taxes

All tax returns and reports for post-petition obligations shall be timely filed and
accompanied by payment in full of any liability. Such taxes include, but are not limited to, federal
and state payroll withholding taxes, FICA taxes, federal and state unemployment insurance, real
property taxes, and sales and use taxes. The debtor shall timely deposit sufficient funds in the
DIP tax account to pay any payroll tax liability. The debtor shall timely file all pre-petition tax
returns, but shall not pay the tax due.
5.

Periodic Financial Reporting

On June 21, 2021, the United States Trustee Program’s rule entitled Uniform
Periodic Reports in Cases Filed Under Chapter 11 of Title 11, published at 28 C.F.R. § 58.8 (the
“Final Rule”) became effective. The Final Rule, mandated by 28 U.S.C. § 589b, requires that
chapter 11 debtors-in-possession and trustees, other than in small business and subchapter V
cases, file monthly operating reports and post-confirmation reports using streamlined, dataembedded, uniform forms in every judicial district where the U.S. Trustee Program operates.
UST Form 11-MOR, Monthly Operating Report (“MOR”), is the periodic financial report
that must be filed on a calendar monthly basis from the petition date to the earlier of the effective
date of a confirmed plan, the conversion date of the case to another chapter, or the dismissal of
the case.
UST Form 11-PCR, Post-confirmation Report (“PCR”), is the periodic financial report that
must be filed on a calendar quarterly basis once the effective date of a confirmed plan occurs by
any post-confirmation entities, which would include the reorganized debtor and any other
“authorized parties” charged with administering the confirmed plan, until the earlier of the date
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the case is closed, dismissed, or converted to another chapter.
Report filers must refer to the Final Rule and instructions for the MOR and PCR forms for
important information, including who must file each report, when the reports must be filed, who
the reports must be served upon and what documentation must be filed along with each report.
To access the latest version of the MOR and PCR forms, instructions for their use and
filing, and other important information related to periodic reporting under the Final Rule, please
navigate to https://www.justice.gov/ust/chapter-11-operating-reports. While at that webpage,
please subscribe to the “Chapter 11 Operating Reports E-mail Updates” feature to automatically
receive email updates about periodic reporting under the Final Rule.
6.

United States Trustee Quarterly Fees

Debtors in chapter 11 cases must pay a quarterly fee to the United States Trustee
Program for each calendar quarter, or portion thereof, between the date of filing the petition and
the date the case is converted, dismissed, or closed.
A. PRE-CONFIRMATION
The quarterly fee is calculated by totaling the reported disbursements for the
three- month calendar quarter, or portion thereof, according to the fee schedules shown below 1.
The quarterly fee amount will be estimated if disbursements for all of the months of a calendar
quarter that the case is open have not been reported to the United States Trustee. The estimated
fee is based on: a) the reported disbursement history, b) the debtor’s initial financial data
submitted when the case was filed, or c) the United States Trustee’s estimate. If there is a
disagreement with the estimated quarterly fee noted on the billing statement, then Monthly
Operating Reports or actual disbursement reports supporting a different calculation must be filed
with the bankruptcy court and served on the United States Trustee office. The applicable
minimum fee is due even if there were no disbursements during a calendar quarter. The fee is not
prorated.

Quarterly fees are due no later than one month following the end of each calendar quarter.
Failure to pay quarterly fees may result in the conversion or dismissal of the case. Payment of that
quarter’s fees and any past due fees and interest, if applicable, must be made before the effective
date of a confirmed plan of reorganization and quarterly fees will continue to accrue until the case
is converted, dismissed, or closed. Failure to pay these fees may result in a motion by the United
States Trustee to convert the case to a chapter 7 case.
1

The Fee Schedule may also be found at: https://www.justice.gov/ust/chapter-11-quarterly-fees.
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A “Chapter 11 Quarterly Fee Statement” from the United States Trustee Program is
mailed to the debtor or other designated party for each calendar quarter before the payment due
date. Chapter 11 quarterly fees may be paid online at
https://www.pay.gov/public/form/start/672415208 or by mailing the tear off portion of the
statement and a check, made payable to “United States Trustee”.
The address to use to mail quarterly fee payments is:
United States Trustee Payment Center
P.O. Box 6200-19 Portland, OR 97228-6200
The address to use for overnight delivery is:
U.S. Bank
Attn: Government Lockbox – U.S. Trustee Payment Center 6200-19
17650 N.E. Sandy Blvd.
Portland, OR 97230-5000
The addresses shown above are a lockbox at a bank. Do not use these addresses for service
of process, correspondence, or any purpose other than paying quarterly fees. Any other
correspondence or documents sent to the lockbox other than the payment form will be
destroyed.
Each quarterly fee must be timely paid. Failure to receive a “Chapter 11 Quarterly
Fee Statement” from the United States Trustee Program does not excuse timely payment.
Failure to pay the quarterly fee is cause for conversion or dismissal of the chapter 11 case
pursuant to 11 U.S.C. § 1112.
NOTICE TO DEBTORS MAKING PAYMENT BY CHECK
Payment of the quarterly fee by check will be converted to an electronic funds transfer
(“EFT”). This means we will copy your check and use the account information on it to
electronically debit your account for the amount of the check. The debit from your account will
usually occur within 24 hours and will be shown on your regular account statement.
Your original check will not be returned. We will destroy the original check, but we will
keep the copy of it. If the EFT cannot be processed for technical reasons, you authorize us to
process the copy in place of your original check. If the EFT cannot be completed because of
insufficient funds, we may try to make a transfer up to two (2) times.
B. POST-CONFIRMATION
On January 26, 1996, Congress enacted Public Law 104-99, which extended the
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accrual of quarterly fees beyond confirmation until a case is converted, dismissed, or closed. The
required remittance is based on all disbursements made by the debtor during each quarter. The fee
schedule set forth above equally applies to post-confirmation disbursements.
After a plan’s effective date, the UST Form 11-PCR quarterly filing referenced in the
“Periodic Financial Reporting” section herein allows the United States Trustee to monitor the
appropriate receipt of quarterly fees after confirmation.
C. NOTICE OF INTEREST ASSESSMENT
Pursuant to 31 U.S.C. §3717 the United States Trustee Program assesses interest
on unpaid chapter 11 quarterly fees charged in accordance with 28 U.S.C. §1930(a)(6). Interest
assessed on past due amounts will appear on the quarterly statements mailed to debtors. The
interest rate charged is the rate in effect as determined by the Treasury Department at the time the
chapter 11 account becomes past due. If payment of the full past due amount is received within
30 days of the date of the notice of the initial interest assessment, the interest will be waived.
FAILURE TO PAY THE QUARTERLY FEE IS CAUSE FOR CONVERSION OR
DISMISSAL OF A CHAPTER 11 CASE, PURSUANT TO 11 U.S.C. §1112

NOTICE
DISCLOSURE OF INTENT TO USE TAXPAYER IDENTIFYING NUMBER FOR THE PURPOSE
OF COLLECTING AND REPORTING DELINQUENT QUARTERLY FEES OWED TO THE
UNITED STATES TRUSTEE PURSUANT TO 28 U.S.C. §1930(a)(6)
Please be advised that, pursuant to the Debt Collection Improvement Act of 1996, Public
Law 104-134, Title III, §31001(i)(3)(A), 110 Stat. 1321-365, codified at 31 U.S.C. §3701, the
United States Trustee intends to use the debtor's Taxpayer Identifying Number ("TIN"), as
reported by the debtor or debtor's counsel in connection with the chapter 11 bankruptcy
proceedings, for the purpose of collecting and reporting on any delinquent debt, including chapter
11 quarterly fees, that are owed to the United States Trustee.
The United States Trustee will provide the debtor's TIN to the Department of Treasury for
its use in attempting to collect overdue debts. Treasury may take the following steps: (1) submit
the debt to the Internal Revenue Service Offset Program so that the amount owed may be deducted
from any payment made by the federal government to the debtor, including but not limited to tax
refunds; (2) report the delinquency to credit reporting agencies; (3) send collection notices to the
debtor; (4) engage private collection agencies to collect the debt; and (5) engage the United States
Attorney's office to sue for collection. Collection costs will be added to the total amount of the debt.
7.

Pre-Petition and Post-Petition Debt

The debtor may not pay any pre-petition obligations unless authorized by the
Bankruptcy Code or by Court order. The debtor must pay all obligations arising out of its
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operations after the filing of the petition in full when due.
8.

Sale of Estate Property and Incurring Debt

The debtor must obtain prior approval of the Court to use, sell, or lease property of
the estate, except in the ordinary course of business. The debtor may not use cash collateral, as
defined by 11 U.S.C. §363(a), without the consent of the secured creditor or approval by the Court.
The debtor must obtain Court approval before it may incur unsecured or secured debt other
than in the ordinary course of business.
9.

Employment and Compensation of Professionals

The employment of professionals (including, but not limited to lawyers,
accountants, appraisers, or auctioneers) must be approved by the Court 11 U.S.C. §327. Generally,
professionals will not be compensated for services rendered prior to Court approval. No payments
may be made to such professionals without Court authorization after notice to creditors and a
hearing 11 U.S.C. §330. A corporate debtor must be represented by an attorney; such debtor may
not appear pro se (i.e., self-represented).
10.

Change of Address or Telephone Number

The debtor must notify the United States Trustee and the Bankruptcy Court in
writing of any change of address or telephone number within 10 days of the change.
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U.S. Department of Justice
Office of the United States Trustee
District of Delaware

844 King Street, Suite 2207
Wilmington, DE 19801

(302) 573-6491
fax (302) 573-6497

Date, 2021
Counsel, Esquire
[Address]
Delaware Avenue
Wilmington, DE 19801
Re:

Authorization for Direct Contact
Debtor: Debtor Name
Case No. XX-XXXXX (Judge)

Dear Counsel:
Federal law restricts certain types of communication between Federal attorneys and private attorneys' clients.
However, communications occurring between United States Trustee employees ("United States Trustee") and debtors
are administrative in nature relating to the United States Trustee's statutory duty to supervise the administration of
bankruptcy cases.
In discharging our statutory responsibilities and to ensure compliance with the law governing
communications with represented parties, we are seeking authorization from you to communicate directly with the
debtor or its employees without consulting you initially. The matters which we will communicate directly with your
client will include administrative matters such as insurance coverage, bank account information, monthly operating
reports, quarterly fees and post-confirmation reporting.
If you agree to the provisions stated above, please sign this letter where indicated and return it to us. You
may rescind the authorization by providing us notice of such intention. The rescission will be effective upon your
receipt of our written acknowledgment of the rescission.
If you do not agree to the foregoing, all communications from our office will be directed to you. If the
debtor initiates any communication with us, we will inform the debtor that all contact must be through counsel.
If the United States Trustee files or participates directly in any contested matter or adversary proceeding
against the debtor, all contact regarding that particular matter will be through you.
Please return the original of this document to the Office of United States Trustee at the address above.
Very truly yours,
[Signed]
[Title]
AUTHORIZATION
I authorize direct contact with the above debtor in accordance with the terms contained herein.
_________________

_______________________________

Date

[Counsel Name], Esquire

U.S. Department of Justice
Office of the United States Trustee
District of Delaware
844 King Street, Suite 2207
Wilmington, DE 19801
Tel. No. (302) 573-6491
Fax No. (302) 573-6497

Month Day, 2021
Via Electronic Mail
Name, Esquire
Law Firm Name
Street Address
Wilmington, DE 19801
Subject:

Debtor Name
Chapter 11 Bankruptcy Case No. (JUDGE)

Dear Mr. or Ms.:
In furtherance of our monitoring responsibilities, the United States Trustee conducts initial
debtor interviews, (“IDI”) following the filing of a petition under Chapter 11 of the Bankruptcy
Code. The purpose of the IDI is to discuss the Debtor’s fiduciary obligations and reporting
requirements, and the U.S. Trustee’s role in the administration of Chapter 11 cases.
Please forward the following (in electronic format only) via e-mail or other file sharing
method to my attention by DATE:
1. Copies of the latest 941 payroll tax returns filed;
2. A complete copy of each debtor’s latest filed Federal tax or information return (Form 1120
– U.S. Corporation Income Tax Return and related schedules, or Form 1065 – U.S. Return
of Partnership Income and related schedules);
3. Most recently prepared (i) unaudited financial statements (monthly) and (ii) audited
financial statements, with disclosures;
4. List of each software system used to maintain financial records;
5. Chart of accounts from each software system used to maintain financial records;
6. Corporate organization chart of all debtor and any non-debtor entities;
7. If applicable, all intercompany account transactions between debtor and non-debtor
affiliates (if any), for 30 days prior to the petition date;
8. Copy of each debtor’s (i) trial balance, as of the month end prior to filing, and unadjusted
general ledger for thirty days prior to filing; (please provide in Excel if available);

Debtor Name and Case Number
Date, 2021
Page 2
____________________________
9. Copies of most recent bank statements with un-redacted account numbers for all accounts
open as of the filing date and a listing of those bank accounts (in Excel or Word) also
including full account numbers;
10. Copies of certificates of insurance which must name the U.S. Trustee as a party to be
notified (i.e., a “notice party”, not a named insured) in the event of a policy cancellation or
other change (certificates must be provided no later than 15 days after the filing date.); and
11. Unless already available on the court docket, please also provide:
a. Cash Flow Forecast or Budget (e.g., 13-week); and
b. Evidence of debtor-in-possession bank accounts (e.g., letter from bank indicating
the designation).
If the items above are already publicly available, please simply provide the docket item
number (e.g., if the court has approved the use of existing bank accounts, the docket item
number of the order will suffice.)
We will contact you to schedule a time to conduct the IDI. If you or a representative of your
firm is unavailable, we require your written consent to conduct the interview in your absence. Since
we will discuss reporting requirements of the Debtor(s) during the IDI, please ensure the
individual(s) responsible for preparing financial reports to meet those requirements will
attend.
If a debtor holds a substantial or controlling interest in any non-debtor entity, that debtor
may also need to prepare Official Form 426, “Periodic Reports Regarding Value, Operations and
Profitability of Entities in which the Estate Holds a Substantial or Controlling Interest,” as
required by Bankruptcy Rule 2015.3. The first report is due seven (7) days before the first date set
for the meeting of creditors under §341 of the Code. Official Form 426 may be found at
https://www.uscourts.gov/forms/bankruptcy-forms.

Thank you for your cooperation in this matter. Should you have any questions, please
feel free to contact me.
Very truly yours,
/s/ Name
Name, Title
e-mail@usdoj.gov

cc: Name, Trial Attorney

Approved Depository Listing
Western District of Pennsylvania
Depository Name
1st Summit Bank
AmeriServ Financial
Associated Bank
Axos Bank
Bank of America
Bank of Kansas City
BNB Bank
BNY Mellon
BOKF, NA, dba Bank of Texas
BOKF N.A. dba Mobank
California Republic Bank
Capital One Bank
Citibank
Citizens Bank
Comerica Bank
Community Bank
Community National Bank of Northwestern Pennsylvania
County National Bank
Eagle Bank
East West Bank
Emigrant Mercantile Bank
Empire National Bank
Fifth Third Bank
First Commonwealth Financial
First National Bank
First United National Bank
Green Bank
Huntington
JPMorgan Chase Bank, N.A.
KeyBank NA
Lake National Bank
LaSalle Bank, N.A.
M & T Bank
Mercantile Bank
Metropolitan Commercial Bank
Nextier Bank
Omega Bank
Pinnacle Bank
People's United Bank
Preferred Bank
Private Bank
PNC Bank
Rabobank
Signature Bank
S & T Bank
Somerset Trust
SunTrust Bank
Team Capital Bank
Texas Capital Bank
The Provident Bank
Tri State Capital Bank
Truist Bank
Union Bank of California
United Bank
Veritex Bank
Virginia Heritage
Wachovia Bank
Wells Fargo Bank, N.A.
WesBanco
WashingtonFirstBank
Wells Fargo

9/15/2021
conditions

(regional)
(regional) only clients with existing Commcl Banking relationship
(regional)
(regional)
(regional)
(regional)
(regional)
(regional)
(regional)
(regional)
(regional)

(regional)
(regional)
(regional)
(regional)

(regional)

existing customers only

(regional)

(regional)
(regional)
(regional)
(regional)
(regional)
(regional)

(regional)
(regional) only clients with existing Commcl Banking relationship
(regional)
(regional)
(regional)
(regional)
(regional)
(regional)
(regional)

(regional)
(regional)

Approved Depository Listing
Western District of Pennsylvania
Depository Name
Western Alliance Bank

9/15/2021
conditions

(regional)

UNITED STATES BANKRUPTCY COURT
testing test DISTRICT OF 123
asl;dfjlfsd
In re: sldjfsldj

Debtor(s)

Case No. 12-33211

§
§
§
§

Lead Case No. 32-13212

Jointly Administered

Post-confirmation Report

Chapter 11

Quarter Ending Date: 11/02/2021

Petition Date: 11/01/2021

Plan Confirmed Date:11/02/2021

Plan Effective Date: 11/02/2021

This Post-confirmation Report relates to:

Reorganized Debtor
Other Authorized Party or Entity: asdasdsas
Name of Authorized Party or Entity

asdfasdsda

asdfasdasd

Signature of Responsible Party

Printed Name of Responsible Party

11/02/2021

sadgadfgsdgf
asldjhkalsdjhakf
sjdkhalsdjhkasd
aksdjhalsdkjhasdlf

Date

Address

STATEMENT: This Periodic Report is associated with an open bankruptcy case; therefore, Paperwork Reduction Act exemption 5 C.F.R.
§ 1320.4(a)(2) applies.

UST Form 11-PCR (10/27/2021)
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Debtor's Name sldjfsldj

Case No. 12-33211

Part 1: Summary of Post-confirmation Transfers

Current Quarter

Total Since
Effective Date

$12

$23

$1

$321

c. Other non-cash property transferred

$35

$165

d. Total transferred (a+b+c)

$48

$509

a. Total cash disbursements
b. Non-cash securities transferred

Part 2: Preconfirmation Professional Fees and Expenses

Approved
Approved
Current Quarter Cumulative

a.

Professional fees & expenses (bankruptcy)
incurred by or on behalf of the debtor

Aggregate Total

Paid Current
Quarter

Paid
Cumulative

$597

$169

$697

$552

Itemized Breakdown by Firm

Firm Name

Role

i

asdfasdf

Financial Professional

$465

$4

$651

$6

ii

sdfsdfsd

Special Counsel

$132

$165

$46

$546

iii
iv
v
vi
vii
viii
ix
x
xi
xii
xiii
xiv
xv
xvi
xvii
xviii
xix
xx
xxi
xxii
xxiii
xxiv
xxv
xxvi
xxvii
xxviii
xxix
UST Form 11-PCR (10/27/2021)
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xxx
xxxi
xxxii
xxxiii
xxxiv
xxxv
xxxvi
xxxvii
xxxvii
xxxix
xl
xli
xlii
xliii
xliv
xlv
xlvi
xlvii
xlviii
xlix
l
li
lii
liii
liv
lv
lvi
lvii
lviii
lix
lx
lxi
lxii
lxiii
lxiv
lxv
lxvi
lxvii
lxviii
lxix
lxx
lxxi
UST Form 11-PCR (10/27/2021)
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lxxii
lxxiii
lxxiv
lxxv
lxxvi
lxxvii
lxxviii
lxxix
lxxx
lxxxi
lxxxii
lxxxiii
lxxxiv
lxxxv
lxxxvi
lxxxvi
lxxxvi
lxxxix
xc
xci
xcii
xciii
xciv
xcv
xcvi
xcvii
xcviii
xcix
c
ci
Approved
Approved
Current Quarter Cumulative

b.

Professional fees & expenses (nonbankruptcy)
incurred by or on behalf of the debtor

Aggregate Total

Paid Current
Quarter

Paid
Cumulative

$164,262

$70,300

$153,695

$9,771

Itemized Breakdown by Firm

Firm Name

Role

i

asdfsd

Special Counsel

$132,131

$5,646

$54,897

$987

ii

afsassds

Special Counsel

$32,131

$64,654

$98,798

$8,784

iii
iv
v
vi
UST Form 11-PCR (10/27/2021)
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vii
viii
ix
x
xi
xii
xiii
xiv
xv
xvi
xvii
xviii
xix
xx
xxi
xxii
xxiii
xxiv
xxv
xxvi
xxvii
xxviii
xxix
xxx
xxxi
xxxii
xxxiii
xxxiv
xxxv
xxxvi
xxxvii
xxxvii
xxxix
xl
xli
xlii
xliii
xliv
xlv
xlvi
xlvii
xlviii
UST Form 11-PCR (10/27/2021)
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xlix
l
li
lii
liii
liv
lv
lvi
lvii
lviii
lix
lx
lxi
lxii
lxiii
lxiv
lxv
lxvi
lxvii
lxviii
lxix
lxx
lxxi
lxxii
lxxiii
lxxiv
lxxv
lxxvi
lxxvii
lxxviii
lxxix
lxxx
lxxxi
lxxxii
lxxxiii
lxxxiv
lxxxv
lxxxvi
lxxxvi
lxxxvi
lxxxix
xc
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xci
xcii
xciii
xciv
xcv
xcvi
xcvii
xcviii
xcix
c
ci

c.

All professional fees and expenses (debtor & committees)

$48

$64

$36,516

$516

Part 3: Recoveries of the Holders of Claims and Interests under Confirmed Plan
Total
Anticipated
Payments
Under Plan

Paid Current
Quarter

Paid Cumulative

Allowed Claims

% Paid of
Allowed
Claims

a. Administrative claims

$5

$321

$312

$132

236%

b. Secured claims

$1

$31

$6

$4

150%

$41

$91

$9,851

d. General unsecured claims

$135

$13

$51

e. Equity interests

$351

$3

$51

c. Priority claims

$9 109,456%
$3,251

Part 4: Questionnaire
a. Is this a final report?
If yes, give date Final Decree was entered:

No

Yes

No

11/02/2021

If no, give date when the application for Final Decree is anticipated:
11/02/2021
b. Are you current with quarterly U.S. Trustee fees as set forth under 28 U.S.C. § 1930?

UST Form 11-PCR (10/27/2021)
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Privacy Act Statement
28 U.S.C. § 589b authorizes the collection of this information and provision of this information is mandatory. The United
States Trustee will use this information to calculate statutory fee assessments under 28 U.S.C. § 1930(a)(6) and to
otherwise evaluate whether a reorganized chapter 11 debtor is performing as anticipated under a confirmed plan.
Disclosure of this information may be to a bankruptcy trustee when the information is needed to perform the trustee's
duties, or to the appropriate federal, state, local, regulatory, tribal, or foreign law enforcement agency when the information
indicates a violation or potential violation of law. Other disclosures may be made for routine purposes. For a discussion of
the types of routine disclosures that may be made, you may consult the Executive Office for United States Trustee's
systems of records notice, UST-001, "Bankruptcy Case Files and Associated Records." See 71 Fed. Reg. 59,818 et seq.
(Oct. 11, 2006). A copy of the notice may be obtained at the following link: http://www.justice.gov/ust/eo/
rules_regulations/index.htm. Failure to provide this information could result in the dismissal or conversion of your
bankruptcy case, or other action by the United States Trustee. 11 U.S.C. § 1112(b)(4)(F).

I declare under penalty of perjury that the foregoing Post-confirmation Report and its attachments, if
any, are true and correct and that I have been authorized to sign this report.

asdfasdfasdf

asdfasdf

Signature of Responsible Party

Printed Name of Responsible Party

asdfsadfasdf

11/02/2021

Title

Date
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Page 1

Other Page 1

Page 2 Minus Tables

Bankruptcy Table 1-50
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Bankruptcy Table 51-100

Non-Bankruptcy Table 1-50

Non-Bankruptcy Table 51-100

Part 3, Part 4, Last Page
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF MD
<Enter Division name if applicable, else delete this text>
In Re. qwerywjgendfxcv

Case No. 43-62435

§
§
§
§

Debtor(s)

Jointly Administered

Monthly Operating Report

Chapter 11

Reporting Period Ended: 10/31/2021

Petition Date: 10/14/2021

Months Pending: 1

Industry Classification:

Reporting Method:

Accrual Basis

1

Cash Basis

Debtor's Full-Time Employees (current):

12,345,678

Debtor's Full-Time Employees (as of date of order for relief):

12,345,678

Supporting Documentation (check all that are attached):
(For jointly administered debtors, any required schedules must be provided on a non-consolidated basis for each debtor)

Statement of cash receipts and disbursements
Balance sheet containing the summary and detail of the assets, liabilities and equity (net worth) or deficit
Statement of operations (profit or loss statement)
Accounts receivable aging
Postpetition liabilities aging
Statement of capital assets
Schedule of payments to professionals
Schedule of payments to insiders
All bank statements and bank reconciliations for the reporting period
Description of the assets sold or transferred and the terms of the sale or transfer

qwertyui

aSDFHGY

Signature of Responsible Party

Printed Name of Responsible Party

11/03/2021
Date

agshdjgbh
Address

STATEMENT: This Periodic Report is associated with an open bankruptcy case; therefore, Paperwork Reduction Act exemption 5 C.F.R.
§ 1320.4(a)(2) applies.
UST Form 11-MOR (11/01/2021)
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Part 1: Cash Receipts and Disbursements

Cumulative

Current Month
$12,345,678,901,234

a.

Cash balance beginning of month

b.

Total receipts (net of transfers between accounts)

c.

Total disbursements (net of transfers between accounts)

d.

Cash balance end of month (a+b-c)

e.

Disbursements made by third party for the benefit of the estate

$0

$0

f.

Total disbursements for quarterly fee calculation (c+e)

$0

$0

$0

$0

$0

$0

$12,345,678,901,234

Part 2: Asset and Liability Status
(Not generally applicable to Individual Debtors. See Instructions.)
a. Accounts receivable (total net of allowance)

Current Month
$0

b.

Accounts receivable over 90 days outstanding (net of allowance)

$0

c.

Inventory

$0

d

Total current assets

$0

e.

Total assets

$0

f.

Postpetition payables (excluding taxes)

$0

g.

Postpetition payables past due (excluding taxes)

$0

h.

Postpetition taxes payable

$0

i.

Postpetition taxes past due

$0

j.

Total postpetition debt (f+h)

$0

k.

Prepetition secured debt

$0

l.

Prepetition priority debt

$0

( Book

Market

Other

(attach explanation))

m. Prepetition unsecured debt

$0

n.

Total liabilities (debt) (j+k+l+m)

$0

o.

Ending equity/net worth (e-n)

$0
Current Month

Part 3: Assets Sold or Transferred
a.
b.
c.

Total cash sales price for assets sold/transferred outside the ordinary
course of business
Total payments to third parties incident to assets being sold/transferred
outside the ordinary course of business
Net cash proceeds from assets sold/transferred outside the ordinary
course of business (a-b)

Part 4: Income Statement (Statement of Operations)
(Not generally applicable to Individual Debtors. See Instructions.)
a. Gross income/sales (net of returns and allowances)

Cumulative

$0

$0

$0

$0

$0

$0
Cumulative

Current Month
$0

b.

Cost of goods sold (inclusive of depreciation, if applicable)

$0

c.

Gross profit (a-b)

$0

d.

Selling expenses

$0

e.
f.

General and administrative expenses
Other expenses

$0
$0

g.

Depreciation and/or amortization (not included in 4b)

$0

h.
i.

Interest
Taxes (local, state, and federal)

$0
$0

j.

Reorganization items

$0

k.

Profit (loss)

$0

UST Form 11-MOR (11/01/2021)
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Part 5: Professional Fees and Expenses
Approved
Current Month

a.

Debtor's professional fees & expenses (bankruptcy) Aggregate Total

Approved
Cumulative

Paid Current
Month

Paid
Cumulative

$0

$0

$0

$0

$0

$0

$0

$0

Itemized Breakdown by Firm

Firm Name

Role

i
ii
iii
iv
v
vi
vii
viii
ix
x
xi
xii
xiii
xiv
xv
xvi
xvii
xviii
xix
xx
xxi
xxii
xxiii
xxiv
xxv
xxvi
xxvii
xxviii
xxix
xxx
xxxi
xxxii
xxxiii
xxxiv
xxxv
xxxvi
UST Form 11-MOR (11/01/2021)
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xxxvii
xxxvii
xxxix
xl
xli
xlii
xliii
xliv
xlv
xlvi
xlvii
xlviii
xlix
l
li
lii
liii
liv
lv
lvi
lvii
lviii
lix
lx
lxi
lxii
lxiii
lxiv
lxv
lxvi
lxvii
lxviii
lxix
lxx
lxxi
lxxii
lxxiii
lxxiv
lxxv
lxxvi
lxxvii
lxxvii
UST Form 11-MOR (11/01/2021)
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lxxix
lxxx
lxxxi
lxxxii
lxxxii
lxxxiv
lxxxv
lxxxvi
lxxxvi
lxxxvi
lxxxix
xc
xci
xcii
xciii
xciv
xcv
xcvi
xcvii
xcviii
xcix
c
ci
Approved
Current Month

b.

Debtor's professional fees & expenses (nonbankruptcy) Aggregate Total
Itemized Breakdown by Firm

Firm Name

Role

i
ii
iii
iv
v
vi
vii
viii
ix
x
xi
xii
xiii
xiv
UST Form 11-MOR (11/01/2021)
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Approved
Cumulative

Paid Current
Month

Paid
Cumulative
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xv
xvi
xvii
xviii
xix
xx
xxi
xxii
xxiii
xxiv
xxv
xxvi
xxvii
xxviii
xxix
xxx
xxxi
xxxii
xxxiii
xxxiv
xxxv
xxxvi
xxxvii
xxxvii
xxxix
xl
xli
xlii
xliii
xliv
xlv
xlvi
xlvii
xlviii
xlix
l
li
lii
liii
liv
lv
lvi
UST Form 11-MOR (11/01/2021)
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lvii
lviii
lix
lx
lxi
lxii
lxiii
lxiv
lxv
lxvi
lxvii
lxviii
lxix
lxx
lxxi
lxxii
lxxiii
lxxiv
lxxv
lxxvi
lxxvii
lxxvii
lxxix
lxxx
lxxxi
lxxxii
lxxxii
lxxxiv
lxxxv
lxxxvi
lxxxvi
lxxxvi
lxxxix
xc
xci
xcii
xciii
xciv
xcv
xcvi
xcvii
xcviii
UST Form 11-MOR (11/01/2021)
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xcix
c

c.

All professional fees and expenses (debtor & committees)

Current Month

Part 6: Postpetition Taxes

Cumulative

a.

Postpetition income taxes accrued (local, state, and federal)

$0

$0

b.

Postpetition income taxes paid (local, state, and federal)

$0

$0

c.

Postpetition employer payroll taxes accrued

$0

$0

d.

Postpetition employer payroll taxes paid

$0

$0

e.

Postpetition property taxes paid

$0

$0

f.

Postpetition other taxes accrued (local, state, and federal)

$0

$0

g.

Postpetition other taxes paid (local, state, and federal)

$0

$0

Part 7: Questionnaire - During this reporting period:
a.

Were any payments made on prepetition debt? (if yes, see Instructions)

Yes

No

b.

Were any payments made outside the ordinary course of business
without court approval? (if yes, see Instructions)

Yes

No

c.

Were any payments made to or on behalf of insiders?

Yes

No

d.

Are you current on postpetition tax return filings?

Yes

No

e.

Are you current on postpetition estimated tax payments?

Yes

No

f.
g.

Were all trust fund taxes remitted on a current basis?
Was there any postpetition borrowing, other than trade credit?
(if yes, see Instructions)

Yes
Yes

No
No

h.

Were all payments made to or on behalf of professionals approved by
the court?

Yes

No

i.

Do you have:

Yes

No

Yes

No

Yes

No

Yes

No

Yes

No

Yes

No

Worker's compensation insurance?
If yes, are your premiums current?
Casualty/property insurance?
If yes, are your premiums current?
General liability insurance?
If yes, are your premiums current?

j.

Has a plan of reorganization been filed with the court?

Yes

No

k.

Has a disclosure statement been filed with the court?

Yes

No

l.

Are you current with quarterly U.S. Trustee fees as
set forth under 28 U.S.C. § 1930?

Yes

No

UST Form 11-MOR (11/01/2021)
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N/A

N/A

(if no, see Instructions)

N/A

(if no, see Instructions)

N/A

(if no, see Instructions)
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Part 8: Individual Chapter 11 Debtors (Only)
a.

Gross income (receipts) from salary and wages

$0

b.

Gross income (receipts) from self-employment

$0

c.

Gross income from all other sources

$0

d.

Total income in the reporting period (a+b+c)

$0

e.

Payroll deductions

$0

f.

Self-employment related expenses

$0

g.

Living expenses

$0

h.

All other expenses

$0

i.

Total expenses in the reporting period (e+f+g+h)

$0

j.

Difference between total income and total expenses (d-i)

$0

k.

List the total amount of all postpetition debts that are past due

$0

l.

Are you required to pay any Domestic Support Obligations as defined by 11
U.S.C § 101(14A)?
m. If yes, have you made all Domestic Support Obligation payments?

Yes

No

Yes

No

N/A

Privacy Act Statement
28 U.S.C. § 589b authorizes the collection of this information, and provision of this information is mandatory under 11 U.S.C.
§§ 704, 1106, and 1107. The United States Trustee will use this information to calculate statutory fee assessments under 28
U.S.C. § 1930(a)(6). The United States Trustee will also use this information to evaluate a chapter 11 debtor's progress
through the bankruptcy system, including the likelihood of a plan of reorganization being confirmed and whether the case is
being prosecuted in good faith. This information may be disclosed to a bankruptcy trustee or examiner when the information
is needed to perform the trustee's or examiner's duties or to the appropriate federal, state, local, regulatory, tribal, or foreign
law enforcement agency when the information indicates a violation or potential violation of law. Other disclosures may be
made for routine purposes. For a discussion of the types of routine disclosures that may be made, you may consult the
Executive Office for United States Trustee's systems of records notice, UST-001, "Bankruptcy Case Files and Associated
Records." See 71 Fed. Reg. 59,818 et seq. (Oct. 11, 2006). A copy of the notice may be obtained at the following link: http://
www.justice.gov/ust/eo/rules_regulations/index.htm. Failure to provide this information could result in the dismissal or
conversion of your bankruptcy case or other action by the United States Trustee. 11 U.S.C. § 1112(b)(4)(F).

I declare under penalty of perjury that the foregoing Monthly Operating Report and its supporting
documentation are true and correct and that I have been authorized to sign this report on behalf of the
estate.

qwsedrfgthyj

aswedrfgthy

Signature of Responsible Party

Printed Name of Responsible Party

zxdcfvghj

11/03/2021

Title

Date
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PageOnePartTwo

PageTwoPartOne

PageTwoPartTwo
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Bankruptcy1to50

Bankruptcy51to100

NonBankruptcy1to50

NonBankruptcy51to100
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PageThree

PageFour
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2018 Trustee Fee Increase
Effective in January 2018, the Bankruptcy Judgeship Act of 2017 (27 U.S.C. §
1930(a)(6)(B)) increased quarterly fees paid to the Office of the United States Trustee (the “UST”)
by debtors in chapter 11 bankruptcy. As of today, four circuits have addressed the validity of the
fee increase, with a fifth predicted to hear the issue soon. These four circuits have a 2/2 split, and
therefore the Supreme Court is predicted to take up the issue in 2022.
The issue at hand is if the fee increase is unconstitutional because the increase in fees did
not immediately apply to districts where there are bankruptcy administrators rather than UST
offices. The fee increase became effective immediately in 48 states to all chapter 11 bankruptcy
cases, including already pending cases and cases with confirmed plans. The remaining 2 states
with bankruptcy administrators did not see the increase until nine months later, and the increase
did not apply to already pending cases.
Upheld as Constitutional:
On November 3, 2020, the Fifth Circuit was the first to hold that the fee increase is
constitutional. Hobbs v. Buffets LLC (In re Buffets, LLC), 979 F.3d 366 (5th Cir. Nov. 3, 2020).
The increase did not violate the Uniformity Clause, violate substantive due process, or constitute
unconstitutional “takings” because it was reasonable for the beneficiaries of the UST program to
fund its finances, as well as the short term gap in the implementation of the fee increase. The
dissent, however, raises a larger issue and argues that the dual system of having both the UST and
bankruptcy administrators violates the Uniformity Clause. The U.S. Court of Federal Claims
adopted the analysis in Hobbs v. Buffets LLC in the case of Acadiana Management Group LLC v.
U.S., 19-496 (Ct. Cl. Nov. 30, 2020).
On April 29, 2021, the Fourth Circuit ruled 2-to-1 that the fee increase did not violate either
the Due Process or the Bankruptcy Clauses of the Constitution. Siegel v. Fitzgerald (In re Circuit
City Stores, Inc.), 996 F. 3d 156 (4th Cir. Apr. 29, 2021). The dissent again argued that the
bifurcation of the country into UST and bankruptcy administrator districts is unconstitutional itself.
Violation of the Bankruptcy Clause:
On May 24, 2021, the Second Circuit split with the Fourth and Fifth Circuits to hold that
the fee increase violated the Uniformity Clause because it mandated a fee increase in UST districts
but only permitted a fee increase in bankruptcy administrator districts. Clinton Nurseries Inc. v.
Harrington (In re Clinton Nurseries Inc.), 998 F.3d 56 (2d Cir. May 24, 2021).
On October 5, 2021, the Tenth Circuit joined the Second Circuit in holding that the fee
increase is unconstitutional because it did not impose uniform quarterly fees across all judicial
districts. John Q. Hammons Fall 2006 LLC v. U.S. Trustee (In re John Q. Hammons Fall 2006
LLC), 20-3203 (10th Cir. Oct. 5, 2021).

In re Circuit City Stores, Incorporated, 996 F.3d 156 (2021)
70 Bankr.Ct.Dec. 38

John P. Fitzgerald, III, Acting United States
KeyCite Yellow Flag - Negative Treatment
Disagreed With by In re John Q. Hammons Fall 2006, LLC, 10th Cir.
(Kan.), October 5, 2021

996 F.3d 156
United States Court of Appeals, Fourth Circuit.
IN RE: CIRCUIT CITY STORES, INCORPORATED;
Circuit City Stores West Coast, Incorporated;
InterTAN, Inc.; Ventoux International, Inc.; Circuit
City Purchasing Company, LLC; CC Aviation,
LLC; CC Distribution Company of Virginia, Inc.;
Circuit City Properties, LLC; Kinzer Technology,
LLC; Abbott Advertising Agency, Incorporated;
Patapsco Designs, Inc.; Sky Venture Corp.;
PRAHS, Inc. (N/A); XSStuff, LLC; Mayland
MN, LLC; Courchevel, LLC; Orbyx Electronics,
LLC; Circuit City Stores PR, LLC, Debtors.
Alfred H. Siegel, Trustee of the Circuit City Stores,
Inc. Liquidating Trust, Plaintiff – Appellee,
v.
John P. Fitzgerald, III, Acting United States
Trustee for Region 4, Defendant – Appellant.
Acadiana Management Group, LLC; AlbuquerqueAMG Specialty Hospital, LLC; Central Indiana-AMG
Specialty Hospital, LLC; LTAC Hospital of Edmond,
LLC; Houma-AMG Specialty Hospital, LLC; LTAC
of Louisiana, LLC; Las Vegas-AMG Specialty
Hospital, LLC; Warren Boegel; Boegel Farms,
LLC; Three Bo's, Inc., Amici Supporting Appellee.
In re: Circuit City Stores, Incorporated; Circuit
City Stores West Coast, Incorporated; InterTAN,
Inc.; Ventoux International, Inc.; Circuit City
Purchasing Company, LLC; CC Aviation, LLC;
CC Distribution Company of Virginia, Inc.;
Circuit City Properties, LLC; Kinzer Technology,
LLC; Abbott Advertising Agency, Incorporated;
Patapsco Designs, Inc.; Sky Venture Corp.;
PRAHS, Inc. (N/A); XSStuff, LLC; Mayland
MN, LLC; Courchevel, LLC; Orbyx Electronics,
LLC; Circuit City Stores PR, LLC, Debtors.
Alfred H. Siegel, Trustee of the Circuit City Stores,
Inc. Liquidating Trust, Plaintiff – Appellant,
v.

Trustee for Region 4, Defendant – Appellee.
Acadiana Management Group, LLC; AlbuquerqueAMG Specialty Hospital, LLC; Central Indiana-AMG
Specialty Hospital, LLC; LTAC Hospital of Edmond,
LLC; Houma-AMG Specialty Hospital, LLC; LTAC
of Louisiana, LLC; Las Vegas-AMG Specialty
Hospital, LLC; Warren Boegel; Boegel Farms,
LLC; Three Bo's, Inc., Amici Supporting Appellant.
No. 19-2240, No. 19-2255
|
Argued: December 8, 2020
|
Decided: April 29, 2021
Synopsis
Background: Trustee of liquidating trust established under
debtors' confirmed Chapter 11 plan filed motion to determine
extent of liability for post-confirmation quarterly United
States Trustee fees, asking the court to order that,
notwithstanding amendment of governing statute by the
Bankruptcy Judgeship Act of 2017, the amount of such
fees be determined based on statutory rates in effect as of
petition date in this case. United States Trustee moved for
summary judgment. The United States Bankruptcy Court for
the Eastern District of Virginia, No. 3:08-bk-35653, Kevin
R. Huennekens, J.,
606 B.R. 260, granted motion to
determine and denied motion for summary judgment, and
parties sought leave to appeal directly to the Court of Appeals.

Holdings: The Court of Appeals, King, Circuit Judge, held
that:
[1] quarterly fees owed by certain debtors to fund the United
States Trustee program were not “taxes,” of kind subject to
Uniformity Clause of the United States Constitution;
[2] legislation that required the payment of increased
quarterly fees in large Chapter 11 cases only in judicial
districts in which the United States Trustee program was
in effect did not violate the uniformity requirement of the
Bankruptcy Clause;
[3] application of legislation in pending Chapter 11 cases
to the quarterly fees that accrued thereafter would not have
impermissible retroactive effect.
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permissibly differentiated between geographic
areas to solve a funding shortfall that existed
only in judicial districts in which the United
States Trustee program was in effect, and thus
did not violate the uniformity requirement of the
Bankruptcy Clause. U.S. Const. art. 1, § 8, cl. 4.;

Affirmed in part, reversed in part, and remanded.
Quattlebaum, Circuit Judge, filed opinion concurring in part
and dissenting in part.

28 U.S.C.A. § 1930(a)(6).

Procedural Posture(s): On Appeal; Motion for Summary
Judgment; Other.
West Headnotes (15)
[1]

[5]

Bankruptcy
review

Conclusions of law; de novo

Bankruptcy

Clear error

Court of Appeals generally reviews a bankruptcy
court's factual findings for clear error and its
legal rulings de novo.

[2]

3 Cases that cite this headnote

Internal Revenue
of taxes

[6]

Equality and uniformity

Equality and uniformity

28 U.S.C.A. § 1930(a)(6).

[8]

Bankruptcy

Uniformity requirement

Bankruptcy

Trustees

Legislation that required the payment of
increased quarterly fees in large Chapter 11 cases
only in judicial districts in which the United
States Trustee program was in effect, in order to
fund shortfall in this program, and not in judicial
districts that had a Bankruptcy Administrator,

Uniformity requirement

Bankruptcy

Uniformity requirement

In proper circumstances, Congress, without
violating the uniformity requirement of the
Bankruptcy Clause, may take into account
differences that exist between different parts of
the country and fashion bankruptcy legislation
to resolve geographically isolated problems. U.S.
Const. art. 1, § 8, cl. 4.

1 Cases that cite this headnote
[4]

Bankruptcy

Bankruptcy law may be constitutionally uniform,
as required by the Bankruptcy Clause, and yet
may recognize state laws in certain particulars,
though such recognition may lead to different
results in different states. U.S. Const. art. 1, § 8,
cl. 4.

Quarterly fees owed by certain debtors to fund
the United States Trustee program were not
“taxes,” of kind subject to Uniformity Clause of
the United States Constitution. U.S. Const. art. 1,
§ 8, cl. 1;

Uniformity requirement

1 Cases that cite this headnote

Trustees

Internal Revenue
of taxes

Bankruptcy

Uniformity requirement of the Bankruptcy
Clause is not straitjacket that forbids Congress
from distinguishing among classes of debtors.
U.S. Const. art. 1, § 8, cl. 4.

[7]
Bankruptcy

Uniformity requirement

To be constitutionally uniform, a law enacted
pursuant to the Bankruptcy Clause must apply
uniformly to a defined class of debtors and must
also be geographically uniform. U.S. Const. art.
1, § 8, cl. 4.

Uniformity Clause of the United States
Constitution applies only to taxes. U.S. Const.
art. 1, § 8, cl. 1.

[3]

Bankruptcy

2 Cases that cite this headnote
[9]

Bankruptcy

Uniformity requirement
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Uniformity requirement of the Bankruptcy
Clause forbids only arbitrary geographic
differences. U.S. Const. art. 1, § 8, cl. 4.

and unambiguous terms, applied in Chapter 11
cases that were pending when the legislation
went into effect to require payment of increased
quarterly fees going forward by debtors that met
the requirements for payment of increased fees;
language in statute, providing that increased fees
would be paid “in each case” and “for each
quarter,” with no limitation based on when the
case was filed, sufficiently manifested an intent
that the legislation should apply in pending cases.

1 Cases that cite this headnote
[10]

Constitutional Law
Retrospective laws
and decisions; change in law
Applying a statute to events occurring before
it was enacted gives rise to Fifth Amendment
due process concerns by potentially depriving a
party of adequate notice and undermining settled
expectations. U.S. Const. Amend. 5.

[11]

Statutes
Provisions

Language and Intent; Express

28 U.S.C.A. § 1930(a)(6).
1 Cases that cite this headnote
[14]

Statutes
Prospective or Retroactive
Construction
Statutes
Provisions

Language and Intent; Express

If Congress has expressly prescribed the proper
temporal reach of statute, then that is the end of
the matter, and court does not proceed to second
step of retroactivity analysis; only if there is
no express Congressional command does court
proceed to second step of analysis and decide
whether applying the new provision results in
an impermissible retroactive consequence by
affecting substantive rights, liabilities, or duties
on the basis of conduct arising before its
enactment.

[13]

Bankruptcy

Retrospective operation

Bankruptcy

Trustees

Legislation that required payment of increased
quarterly fees in large Chapter 11 cases in
attempt to make up funding deficiency in the
United States Trustee program, by its clear

Retrospective operation

Bankruptcy

Trustees

Even assuming that legislation that required
payment of increased quarterly fees in large
Chapter 11 cases was ambiguous as to whether
these increased fees applied in Chapter 11 cases
that were pending when the legislation went
into effect, application of legislation in pending
Chapter 11 cases to the quarterly fees that
accrued thereafter would not have retroactive
effect, as not impairing rights that a party
possessed when legislation went into effect,
increasing a party's liability for past conduct, or
imposing new duties with respect to transactions

Courts utilize a two-step analysis on retroactivity
challenge to legislation, under which they first
apply ordinary tools of statutory construction and
ask whether Congress has expressly prescribed
the statute's proper reach.

[12]

Bankruptcy

already completed.

[15]

Statutes

28 U.S.C.A. § 1930(a)(6).

Presumptions and inferences

While there is a presumption against
the retroactive application of statutes, that
presumption only applies if there is a possibility
that a statute attaches new legal consequences to
events completed before its enactment.

*159 Appeals from the United States Bankruptcy Court
for the Eastern District of Virginia, at Richmond. Kevin R.
Huennekens, Bankruptcy Judge. (3:08-bk-35653)

© 2021 Thomson Reuters. No claim to original U.S. Government Works.

3

In re Circuit City Stores, Incorporated, 996 F.3d 156 (2021)
70 Bankr.Ct.Dec. 38

Attorneys and Law Firms
ARGUED: Jeffrey E. Sandberg, UNITED STATES
DEPARTMENT OF JUSTICE, Washington, D.C.,
for Appellant/Cross-Appellee. Andrew William Caine,
PACHULSKI STANG ZIEHL & JONES LLP, Los Angeles,
California, for Appellee/Cross-Appellant. ON BRIEF: Joseph
H. Hunt, Assistant Attorney General, Mark B. Stern,
Civil Division, Ramona D. Elliott, Deputy Director/
General Counsel, P. Matthew Sutko, Associate General
Counsel, Beth Levene, Executive Office for United
States Trustees, UNITED STATES DEPARTMENT OF
JUSTICE, Washington, D.C., for Appellant/Cross-Appellee.
Lynn L. Tavenner, Paula S. Beran, David N. Tabakin,
TAVENNER & BERAN, PLC, Richmond, Virginia, for
Appellee/Cross-Appellant. Bradley L. Drell, Heather M.
Mathews, GOLD, WEEMS, BRUSER, SUES & RUNDELL,
Alexandria, Lousiana, for Amici Acadiana Management
Group, LLC, Albuquerque-AMG Specialty Hospital, LLC,
Central Indiana-AMG Specialty Hospital, LLC, LTAC
Hospital of Edmond, LLC, Houma-AMG Specialty Hospital,
LLC, LTAC of Louisiana, LLC, Las Vegas-AMG Specialty
Hospital, LLC, Warren Boegel, Boegel Farms, LLC, and
Three Bo's, Inc.
Before KING and QUATTLEBAUM, Circuit Judges, and
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Opinion
Affirmed in part, reversed in part, and remanded by published
opinion. Judge King wrote the majority opinion, in which
Senior Judge Traxler joined. Judge Quattlebaum wrote a
separate opinion concurring in part and dissenting in part.
KING, Circuit Judge:
These consolidated appeals present two constitutional issues
concerning changes made to the bankruptcy laws nearly four
years ago. Alfred H. Siegel, Trustee of the Circuit City Stores,
Inc., Liquidating Trust (the “Circuit City Trustee”), sought
a ruling in 2019 on his liability for quarterly fees assessed
under a 2017 Amendment to the bankruptcy fees provisions
of the United States Code (the “2017 Amendment”). In
response, the Bankruptcy Court for the *160 Eastern District
of Virginia ruled that the fees aspect of the 2017 Amendment
is unconstitutional. See
In re Circuit City Stores, Inc.,
606 B.R. 260 (Bankr. E.D. Va. 2019), ECF No. 2 (the
“Bankruptcy Opinion”). That ruling was based on a perceived

lack of uniformity between quarterly fees in the two types of
bankruptcy court districts, that is, U.S. Trustee districts and
Bankruptcy Administrator districts.
John P. Fitzgerald, III, the Acting U.S. Trustee for Region 4
(the “U.S. Trustee”), maintains that the Bankruptcy Opinion
erred in its uniformity ruling and has appealed. The Circuit
City Trustee, on the other hand, has cross-appealed a separate
aspect of the Opinion that rejected his claim concerning
retroactive application of the 2017 Amendment. In November
2019, the Circuit City Trustee and the U.S. Trustee jointly
certified these appeals to this Court. 1 We granted their joint
petition for permission to appeal and consolidated the appeals.
The U.S. Trustee's appeal is designated as No. 19-2240, and
the Circuit City Trustee's cross-appeal is designated as No.
19-2255.
As explained below, we rule in favor of the U.S. Trustee in
each appeal. That is, we reverse the Bankruptcy Opinion's
uniformity decision challenged by the U.S. Trustee, and we
affirm the Opinion's retroactivity decision challenged by the
Circuit City Trustee. As a result, we remand to the bankruptcy
court for such other and further proceedings as may be
appropriate.

I.
A review of the pertinent background and operations of the
bankruptcy courts is essential to an understanding of these
proceedings. Before addressing the legal issues presented, we
will discuss some historical context of those courts, as well as
the factual background of these proceedings.

A.
The bankruptcy courts operate under two distinct programs
for the handling of their proceedings — the Trustee program
and the Bankruptcy Administrator program. Congress
initiated this two-program system in 1978 when it launched
the Trustee pilot program within the Department of Justice.
The Trustee pilot program was successful and became a
permanent fixture in 1986. Eighty-eight of the 94 judicial
districts operate with U.S. Trustees. The other districts —
in Alabama and North Carolina — utilize the Bankruptcy
Administrator program, which is overseen by the Judicial
Conference of the United States. 2
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These bankruptcy court programs utilize distinct funding
sources. The judiciary's general budget, overseen by the
Judicial Conference, funds the Bankruptcy Administrator
program. On the other hand, the bankruptcy debtors in Trustee
districts primarily fund the Trustee program. Although annual
congressional appropriations provide support for the Trustee
program, *161 Congress anticipated that debtor-paid fees
would completely offset the program's cost. Debtor fees
include Chapter 11 quarterly fees, which are based on
quarterly “disbursements” that debtors make to their creditors
until the cases are “converted or dismissed.” See
§ 1930(a)(6)(A).

28 U.S.C.

At their inception, the Bankruptcy Administrator districts
were not required to pay quarterly fees. In 1994, however,
the Ninth Circuit ruled this distinction unconstitutional,
explaining that the statutory imposition of such quarterly
fees in certain districts but not in others was without
justification and thus contravened the Bankruptcy Clause of
the Constitution. See
St. Angelo v. Victoria Farms, Inc.,
38 F.3d 1525, 1529, 1531-32 (9th Cir. 1994), amended by
46 F.3d 969 (9th Cir. 1995). In reaction to that decision,
Congress empowered the Judicial Conference to fix and
assess quarterly fees in the Bankruptcy Administrator districts
that were “equal to those imposed” in the Trustee districts.
See
28 U.S.C. § 1930(a)(7) (“In districts that are not part
of a United States trustee region ..., the Judicial Conference
may require the debtor in a case under chapter 11 of title 11
to pay fees equal to those imposed by paragraph (6) of this
subsection.”). 3 In 2002, the Judicial Conference began to
impose quarterly fees in the Administrator districts that were
consistent with the fees specified for the Trustee districts. The
Administrator districts’ quarterly fees are then deposited into
a fund that offsets the general judicial branch appropriations
rather than Trustee operations. Id. Until January 1, 2018, all
Chapter 11 debtors, regardless of district, paid quarterly fees
consistent with the same disbursement formula. At that point
in time, a funding deficit in the Trustee program disrupted the
status quo.
For several decades, Congress's annual appropriations to the
Trustee program were entirely offset by the quarterly fees.
The mid-2010s witnessed a decline in bankruptcy filings,
however, and the Trustee program was no longer selfsustaining. Fueled by concerns that the financial burden might
shift to taxpayers, Congress enacted the 2017 Amendment.

4

That Amendment altered the quarterly fees formula and
increased the fees due in large Chapter 11 bankruptcy cases,
on a temporary basis, during fiscal years 2018 through 2022.
This fee increase is conditional, and it is only applicable if the
Trustee Fund contains a balance of less than $200 million as
of September 30 of the most recent fiscal year. The quarterly
fee increase only applies to those bankruptcy debtors with
disbursements of $1,000,000 or more in any quarter. If those
criteria are satisfied, the quarterly fee is then the lesser of 1
percent of such disbursements, or $250,000. This potential fee
is a substantial *162 increase from the previous maximum
fee of $30,000.
Initially, only those bankruptcy debtors in the Trustee
districts incurred fee increases as a result of the 2017
Amendment. Several Trustee district bankruptcy courts
applied the increased fees to quarterly disbursements that
postdated the Amendment. As a result, large Chapter 11
debtors with bankruptcy cases pending on January 1, 2018,
incurred increased fees for disbursements beginning in
the first quarter of 2018. The bankruptcy debtors in the
Administrator districts, however, were not subjected to
increased quarterly fees. The Judicial Conference adopted
an amended fee schedule in September 2018 and applied
the increased fees to those bankruptcy cases filed in the six
Bankruptcy Administrator districts on or after October 1,
2018. Consequently, any debtor in an Administrator district
that filed for bankruptcy prior to October 1, 2018, does not
owe increased quarterly fees, regardless of how long the
bankruptcy case remains pending.

B.
1.
Circuit City Stores, Inc., and its affiliates (collectively
“Circuit City”) operated a chain of consumer electronic retail
stores throughout the United States. In 2008, Circuit City filed
for Chapter 11 bankruptcy protection in the Eastern District of
Virginia, which is a Trustee district. In 2010, the bankruptcy
court in eastern Virginia confirmed Circuit City's Chapter 11
liquidation plan. That plan provides, with respect to “fees that
become due and payable” under
28 U.S.C. § 1930, that
the Circuit City Trustee “shall pay [those] fees to the U.S.
Trustee until the Chapter 11 Cases are closed or converted
and/or the entry of the final decrees.” See J.A. 110. 5 Circuit
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City's bankruptcy proceedings remained pending on January
2018, after the 2017 Amendment went into effect.
The Circuit City Trustee initially paid the increased quarterly
fees. His willingness to pay those fees diminished, however,
when the bankruptcy court in the Western District of
Texas ruled in February 2019 that the 2017 Amendment is
unconstitutional because it creates nonuniform bankruptcy
laws in contravention of the Bankruptcy Clause, and also
because it is unconstitutionally retroactive. See

the Judicial Conference did not increase quarterly fees in the
Bankruptcy Administrator districts. Id. at 12. As the Opinion
explained, the Bankruptcy Administrator districts imposed
the amended quarterly fee schedule for bankruptcy cases filed
after on or October 1, 2018. With these underpinnings, the
Opinion ruled that the quarterly fees owed by the Circuit City
Trustee under the 2017 Amendment “since January 1, 2018,
[are unconstitutional and] must be determined based on the
prior version of the statute.” Id. at 14.

In re

Buffets, LLC, 597 B.R. 588 (Bankr. W.D. Tex. 2019). 6 On
March 28, 2019, the Circuit City Trustee filed for similar
relief in the Eastern District of Virginia, seeking to limit
his liability for quarterly fees assessed under
28 U.S.C.
§ 1930(a)(6). See generally J.A. 348-63. The Circuit City
Trustee maintained that he was excused from complying with
the revised quarterly fee schedule for the reasons adopted
by the
Buffets bankruptcy court decision in Texas — that
is, the 2017 Amendment impermissibly created nonuniform
bankruptcy laws that are unconstitutionally retroactive. 7 The
U.S. Trustee opposed Circuit City's requests, maintaining
that Congress's temporary, prospective increase *163
in quarterly fees for a subset of Chapter 11 cases is
not retroactive and does not implicate any constitutional
uniformity issues.

2.

b.
The Bankruptcy Opinion also addressed Circuit City's
retroactivity contention. As the Opinion explained, Congress
had not explicitly defined the 2017 Amendment's temporal
reach. See Bankruptcy Opinion 10. It was thus for the courts to
decide whether the 2017 Amendment applied to bankruptcy
cases pending when the Amendment became effective. The
Opinion then ruled that the increased quarterly fees in Trustee
districts do not contravene any anti-retroactivity principles of
the Constitution because, despite the variance in expectations,
the 2017 Amendment is “substantively prospective” rather
than retroactive. Id. at 11 (citing
Landgraf v. USI Film
Prods., 511 U.S. 244, 269 n.24, 114 S.Ct. 1483, 128 L.Ed.2d
229 (1994) (“Even uncontroversially prospective statutes
may unsettle expectations and impose burdens on past
conduct: a new property tax or zoning regulation may upset
the reasonable expectations that prompted those affected to
acquire property.”)).

a.
By its Bankruptcy Opinion of July 15, 2019, the bankruptcy
court in eastern Virginia granted Circuit City's request for
relief. The court ruled that the quarterly fees imposed could be
classified either as a tax or as a user fee under the Bankruptcy
Code and, under either designation, the 2017 Amendment
contravenes both the Bankruptcy Clause and the Uniformity
Clause of the Constitution. See Bankruptcy Opinion 14. 8 If
the quarterly fees are a tax, according to the Opinion, the 2017
Amendment contravenes the Uniformity Clause because such
fees are not applied in a geographically uniform manner.
Id. Alternatively, if the quarterly fees are Chapter 11 user
fees, the Opinion ruled that the 2017 Amendment is yet
unconstitutional because it violates the Bankruptcy Clause,
which empowers Congress to establish uniform laws for
bankruptcy in the United States. Id. For support, the Opinion
relied on the fact that, for the first three quarters of 2018,

c.
In August 2019, the U.S. Trustee appealed to the district court,
challenging the Bankruptcy Opinion's ruling that the 2017
Amendment is unconstitutional due to a lack of uniformity.
The Circuit City Trustee then cross-appealed the Opinion's
ruling on retroactivity. The parties jointly sought permission
for direct appeals, bypassing the district court and urging
that the constitutional issues relating to the *164 2017
Amendment present questions of law “as to which there [are]
no controlling decision[s] of [this Court] or of the Supreme
Court” and involve matters of “public importance.” See J.A.
413-16 (citing
28 U.S.C. § 158(d)(2)(A)(i) (authorizing
certification to court of appeals by “all the appellants and
appellees ... acting jointly”)). By Order of November 6, 2019,
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we granted the joint petition for these appeals, and we possess
jurisdiction pursuant to that Order.

II.
[1] We generally review a bankruptcy court's factual findings
for clear error and its legal rulings de novo. See
In re
Birmingham, 846 F.3d 88, 92 (4th Cir. 2017). Because the
relevant facts underlying these appeals are undisputed, the
applicable standard of review is de novo.

III.
In his appeal, the U.S. Trustee maintains that the 2017
Amendment is constitutional and lawful in all respects.
He thus challenges the Bankruptcy Opinion's ruling that
the 2017 Amendment is unconstitutionally nonuniform and
contravenes the Bankruptcy Clause and the Uniformity
Clause. The Circuit City Trustee, on the other hand, maintains
that the bankruptcy court ruled correctly on the uniformity
issue being challenged by the U.S. Trustee. The Circuit
City Trustee urges in his cross-appeal, however, that the
2017 Amendment's increased fee schedule constitutes an
unconstitutional retroactive imposition of quarterly fees. We
will assess these appeals in turn.

A.

[4] Because the Bankruptcy Opinion incorrectly relied on
the Uniformity Clause, the uniformity ruling is left with only
one other basis — that the 2017 Amendment violates the
Bankruptcy Clause. The Bankruptcy Clause relates to the
uniformity issue because Congress is empowered therein to
establish uniform bankruptcy laws throughout the United
States. The Bankruptcy Opinion, relying on that Clause and
the Uniformity Clause, and drawing support from the now
reversed decision of the Texas bankruptcy court, ruled that the
2017 Amendment is constitutionally flawed.
The U.S. Trustee contends that the quarterly fees being
challenged here fail to implicate either the Uniformity Clause
or the Bankruptcy Clause, because the 2017 Amendment is
not a substantive bankruptcy law. Accordingly, he maintains
that the 2017 Amendment is not subject to either of the
uniformity requirements. Of importance, the Fifth Circuit has
reversed the Texas bankruptcy court decision on which *165
the Bankruptcy Opinion relied, stating that “every bankruptcy
court dealing with a challenge to the 2017 Amendment” has
rejected the contention that the Amendment is not a law
“on the subject of Bankruptcies.” See
Buffets, 979 F.3d
at 377. We are persuaded to the Fifth Circuit's view, in that
— as explained further below — there is no constitutional
uniformity problem posed by the 2017 Amendment.
[5]
[6]
[7]
[8] To be constitutionally uniform, “[a]
law enacted pursuant to the Bankruptcy Clause must: (1)
apply uniformly to a defined class of debtors; and (2) be

geographically uniform.” See
In re SCI Direct, LLC, No.
[2]
[3] The U.S. Trustee maintains that the bankruptcy 17-61735, 2020 WL 5929612, at *10 (Bankr. N.D. Ohio
court in eastern Virginia erroneously ruled that that 2017
Sept. 22, 2020) (citing Ry. Labor Execs.’ Ass'n v. Gibbons,
Amendment's fee increase is unconstitutional. In making that
455 U.S. 457, 473, 102 S.Ct. 1169, 71 L.Ed.2d 335 (1982)).
ruling, the Bankruptcy Opinion relied on both the Bankruptcy
The Bankruptcy Clause, however, “is not a straitjacket that
Clause and the Uniformity Clause. With respect to his
forbids Congress to distinguish among classes of debtors.”
Uniformity Clause challenge, the U.S. Trustee finds support
See
Gibbons, 455 U.S. at 469, 102 S.Ct. 1169. In fact,
in the Fifth Circuit's ruling last year — reversing the decision
as
the
Supreme
Court has emphasized, “[a] bankruptcy law
of the Texas bankruptcy court relied on in the Bankruptcy
may be uniform and yet may recognize the laws of the State
Opinion — that Chapter 11 quarterly fees are user fees. See
in certain particulars, although such recognition may lead to
Matter of Buffets, L.L.C., 979 F.3d 366, 376 n.7 (5th Cir.
different results in different States.” Id. (internal quotation
2020). Put succinctly, because the Uniformity Clause only
marks omitted). In the proper circumstances, Congress may
applies to taxes, as the U.S. Trustee maintains and as the Fifth
“take into account differences that exist between different
Circuit correctly ruled, that Clause is inapplicable here. Id.
parts of the country, and ... fashion legislation to resolve
(citing U.S. Const. art. I, § 8, cl. 1 (“Congress may ‘lay and
geographically isolated problems.”
Id.; see also
Reg'l
collect [t]axes ...; but all Duties, Imposts, and Excises shall be
R.R. Reorganization Cases, 419 U.S. 102, 159-61, 95 S.Ct.
uniform throughout the United States.’ ”)).
335, 42 L.Ed.2d 320 (1974) (recognizing that Act of Congress
© 2021 Thomson Reuters. No claim to original U.S. Government Works.
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applicable only to rail carriers in certain regions and to carriers
reorganizing within certain time period was uniform under the
Bankruptcy Clause, in that it was designed to solve specific
regional problem).
Several bankruptcy courts have recently addressed similar
constitutional challenges to the 2017 Amendment, and
most of those courts have ruled that the Amendment
does not present a constitutional uniformity problem. 9
As explained below, the Fifth Circuit's
Buffets decision
correctly resolved the uniformity issue concerning the 2017
Amendment's quarterly fee increase and its application
to debtors in the Trustee and Administrator districts. See
Buffets, 979 F.3d 366.
The
Buffets debtors filed their bankruptcy proceedings in
the Western District of Texas in 2016. Those proceedings
were pending in 2018 when the increased quarterly *166
fees required by the 2017 Amendment went into effect. After
the
Buffets debtors declined to pay the increased fees and
challenged the constitutionality of the 2017 Amendment on
uniformity grounds, the bankruptcy court agreed with the
debtors and ruled that the Amendment was not uniform and
thus unconstitutional. The U.S. Trustee in Texas appealed,
and — as in these appeals — the uniformity issue was
certified to the court of appeals.
After concluding that the uniformity requirement of the
Bankruptcy Clause is likely applicable to the 2017
Amendment, the Fifth Circuit decided that there is “no
uniformity problem” with the Amendment. See
Buffets,
979 F.3d at 377. That decision was made after a careful
assessment of the applicable authorities, and the court of
appeals recognized that “the uniformity requirement forbids
only arbitrary regional differences in the provisions of the
Bankruptcy Code.”
Id. at 378 (internal quotation marks
omitted). As the court explained, however, the uniformity
requirement does not deny Congress the power to enact
legislation that resolves regionally isolated problems.
Id.
According to the Fifth Circuit, when Congress determined
that it needed to remedy a shortfall in funding for the Trustee
districts, it was entitled to “solve the evil to be remedied
with a fee increase in just the underfunded districts.”
Id.
(internal quotation marks omitted). Thus, the court of appeals
explained, “[i]t is reasonable for Congress to have those who

benefit from the Trustee program fill the hole in its finances.”
Id. at 380.
[9] As emphasized by the Fifth Circuit, the Bankruptcy
Clause forbids only “arbitrary” geographic differences. And
the Supreme Court has never held that a statute contravened
the Bankruptcy Clause because of arbitrary geographic
distinctions. For example, in the railroad setting, the Court
allowed Congress to establish a special court and enact
statutes to benefit bankrupt rail carriers in the northeast and
midwest, as those were the only railroads facing the problem.
See
Reg'l R.R. Reorganization Cases, 419 U.S. at 159-61,
95 S.Ct. 335.
Just as it had successfully addressed the failure of certain
railroads, Congress was confronted here with a U.S. Trustee
problem. The 2017 Amendment drew a program-specific
distinction that only indirectly has a geographic impact. See
Buffets, 979 F.3d at 378. Although the Amendment may
render it more expensive for some debtors in Virginia —
as opposed to North Carolina or Alabama — to go through
Chapter 11 proceedings, the 2017 Amendment does not draw
an arbitrary distinction based on the residence of the debtors
or creditors. Instead, the distinction is simply a byproduct of
Virginia's use of the Trustee program. By increasing quarterly
fees for large Chapter 11 bankruptcies in Trustee districts,
Congress solved the shortfall in the program's funding. The
Administrator districts, which are funded by the judiciary's
general budget, did not face a similar financial issue. Because
only those debtors in Trustee districts use the U.S. Trustees,
Congress reasonably solved the shortfall problem with fee
increases in the underfunded districts.

Id.

As recognized by the Fifth Circuit, the Ninth Circuit had
observed in 1995 that the establishment of separate Trustee
and Administrator districts was an “irrational and arbitrary”
distinction for which Congress had given “no justification.”
See
St. Angelo, 38 F.3d at 1532. The 2017 Amendment,
however, does not suffer from any such shortcoming.
Congress has provided a solid fiscal justification for its
challenged action: to ensure that the U.S. Trustee program is
sufficiently funded by its debtors *167 rather than by the
taxpayers. Because the 2017 Amendment does not contravene
the uniformity mandate of either the Uniformity Clause or
the Bankruptcy Clause, we are constrained to reverse the
bankruptcy court and resolve appeal No. 19-2240 in favor of
the U.S. Trustee. 10
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*168 Amendment to those pending bankruptcy cases will
lead to impermissibly retroactive consequences.
B.
Turning to the cross-appeal pursued by the Circuit City
Trustee, we must decide whether the 2017 Amendment
impermissibly applies to bankruptcy cases that were pending
when the Amendment took effect. As explained heretofore,
the bankruptcy court in Virginia characterized the 2017
Amendment as substantively prospective, and thus not in
violation of any anti-retroactivity constitutional principles.
On appeal, the Circuit City Trustee contends that, regardless
of the statutory language, applying the new quarterly fees
to pending bankruptcy cases is unconstitutionally retroactive.
The Circuit City Trustee thus contends that the “exponential
statutory increase” in quarterly fees could not have been
anticipated when Circuit City's bankruptcy reorganization
plan was confirmed. See Br. of Appellee 6.

[13] As the text of the 2017 Amendment indicates, Congress
intended for the increased quarterly fees to apply to all
Chapter 11 cases. The bankruptcy fees provision mandates
that quarterly fees be paid “in each case” and “for each
quarter ... until the case is converted or dismissed,” without
limitation based on when the case was filed. See 28 U.S.C.
§ 1930(a)(6)(A). In the 2017 Amendment, Congress directed
that “[t]he amendments made by this section” — i.e., the
increase in quarterly fees for the larger Chapter 11 cases

— “shall apply to quarterly fees payable under
section
1930(a)(6) ... for disbursements made in any calendar quarter
that begins on or after the date of enactment.” See Bankruptcy
Judgeship Act of 2017, Pub. L. No. 115-72, § 1004, 131 Stat.
1224, 1232 (2017). The Amendment thus makes clear that
Congress intended for the increase to apply to all Chapter
[10]
[11]
[12] Applying a statute to events occurring 11 quarterly fees due in January 2018 or thereafter, without
regard to the case's filing date.
before it was enacted gives rise to Fifth Amendment due
process concerns. See
Landgraf v. USI Film Prods., 511
U.S. 244, 266, 114 S.Ct. 1483, 128 L.Ed.2d 229 (1994).
Indeed, such a retroactive application may deprive a party of
adequate notice and undermine “settled expectations.”
Id.
at 265, 114 S.Ct. 1483. In assessing the retroactive impact
of legislation, the courts have utilized a two-step analysis.
Id. at 280, 114 S.Ct. 1483. First, applying ordinary tools
of statutory construction, we ask whether Congress “has
expressly prescribed the statute's proper reach.”

Id.; see

also
Fernandez-Vargas v. Gonzales, 548 U.S. 30, 37,
126 S.Ct. 2422, 165 L.Ed.2d 323 (2006). And, if Congress
did so, “this is the end of the analysis.” See
Appiah
v. INS, 202 F.3d 704, 708 (4th Cir. 2000). Only if that
effort fails do the courts proceed to the second step. At step
two, a reviewing court must determine whether applying
the new provision results in an impermissible retroactive
consequence by “affecting substantive rights, liabilities, or
duties on the basis of conduct arising before its enactment.”
See

Fernandez-Vargas, 548 U.S. at 37, 126 S.Ct. 2422

(quoting
Landgraf, 511 U.S. at 278, 114 S.Ct. 1483).
The question for the cross-appeal is thus whether the 2017
Amendment, by its terms, applies to bankruptcy cases that
were pending prior to January 1, 2018. If Congress was not
clear, we must then decide whether an application of the

Notwithstanding the statutory provision, the Circuit City
Trustee contends that Congress never intended for the 2017
Amendment to apply to bankruptcy cases that were pending
prior to January 1, 2018. The Circuit City Trustee relies
on a 1996 amendment of the same statute and argues that
Congress was “crystal clear” in 1996 that the amendment
was intended to apply to current cases. See Br. of Appellee
22-23. That contention reflects a critical misunderstanding of
the 1996 amendment. It was only after several courts reached
divergent conclusions about whether Congress intended for
the 1996 amendment to apply to ongoing bankruptcy cases
that Congress enacted “clarifying legislation,” making it
explicit that pending cases were covered. Cf.
Brown v.
Thompson, 374 F.3d 253, 259 & n.2 (4th Cir. 2004). Unlike
the 1996 amendment, the 2017 Amendment plainly applies to
all disbursements made after its effective date.
[14]
[15] Even if its terms were somehow ambiguous,
however, the 2017 Amendment would have no “retroactive
effect” because — consistent with Supreme Court precedent
— it does not “impair rights a party possessed when he acted,
increase a party's liability for past conduct, or impose new
duties with respect to transactions already completed.” See
Landgraf, 511 U.S. at 280, 114 S.Ct. 1483. Although there
is a presumption against the retroactive application of statutes,
that presumption only applies if there is a possibility that a
statute “attaches new legal consequences to events completed
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before its enactment.” Id. at 270, 114 S.Ct. 1483. The 2017
Amendment plainly applies only to future disbursements,
which are triggered by a debtor's conduct occurring after
the law's effective date. See F.D.I.C. v. Faulkner, 991 F.2d
262, 266 (1993) (“A statute's application is usually deemed
prospective when it implicates conduct occurring on or after
the statute's effective date.” (citations omitted)).
Of importance here, the Fifth Circuit's
Buffets decision
correctly resolved the retroactivity challenge to the 2017
Amendment. See
979 F.3d at 374-76. The court of
appeals applied the Amendment only to disbursements made
after its effective date.
Id. at 374. After evaluating
the congressional history for applying fee increases to
disbursements made after an effective date, the court
concluded that Congress had always made fee increases
so applicable.
Id. Its decision compared the increased
quarterly fees to property taxes that increase after the purchase
of a home. And the Fifth Circuit ruled that the challenged
fee increase is not impermissibly *169 retroactive because
it does not impair rights that debtors possessed when
they filed for bankruptcy protection, nor does it increase
liability for conduct that had already occurred.
Id. at
375-76. Instead, this quarterly fee increase merely upsets
debtors’ “expectations as to amounts owed based on future
distributions.”

Id. at 375.

In these circumstances, Congress clearly intended for the
2017 Amendment to apply to all disbursements made after
its effective date, and it intended for the Amendment to be
prospective. It does not increase a debtor's “liability for past
conduct, or impose new duties with respect to transactions
already completed.” See
Landgraf, 511 U.S. at 280, 114
S.Ct. 1483. Although the Circuit City Trustee correctly posits
that the Amendment increases the quarterly fees that large
Chapter 11 debtors will pay, such debtors were reasonably
expected to pay fees pursuant to some formula. Accordingly,
we are also constrained to reject the Circuit City Trustee's
challenge to the Bankruptcy Opinion's retroactivity ruling and
resolve appeal No. 19-2255 in favor of the U.S. Trustee.

IV.
Pursuant to the foregoing, we resolve appeal No. 19-2240
by reversing the bankruptcy court's ruling that the 2017

Amendment is unconstitutionally nonuniform. In appeal No.
19-2255, we affirm the bankruptcy court's decision that
the 2017 Amendment is not unconstitutionally retroactive.
Finally, we remand for such other and further proceedings as
may be appropriate.
AFFIRMED IN PART, REVERSED IN PART, AND
REMANDED

QUATTLEBAUM, Circuit Judge, concurring in part and
dissenting in part:
Make no mistake about it. We have two types of bankruptcy
courts in the United States. Forty-eight states operate as
part of the United States Trustee Program under which
Unites States Trustees aid the courts in the administration
and management of bankruptcy cases. But two states—
Alabama and North Carolina—operate under a different
system. They use Bankruptcy Administrators rather than
United States Trustees. And the differences extend beyond
titles. Some Chapter 11 debtors in districts that employ
the United States Trustees pay materially more in quarterly
fees than similarly situated debtors in districts that employ
Bankruptcy Administrators. Those fee differences, in turn,
trickle down and reduce the amounts unsecured creditors
receive. Therefore, many unsecured creditors in the fortyeight states operating under the United States Trustee
Program are receiving less of the amounts owed to them than
similarly situated unsecured creditors in Alabama and North
Carolina.
The Constitution prohibits this lack of uniformity. Article
I, Section 8, Clause 4 of the Constitution, known as
the Bankruptcy Clause, grants Congress the power to
establish “uniform Laws on the subject of Bankruptcies
throughout the United States.” Because I believe a faithful
application of the Constitution's Bankruptcy Clause renders
the statutory scheme permitting these different quarterly fees
unconstitutional, I respectfully dissent from the portion of
Section III-A of the majority's opinion that finds to the
contrary. I concur as to the remainder of the majority's wellreasoned opinion.

I.
To understand how we arrived at the point where we
have two types of bankruptcy courts, I begin with
some background. “Before 1978, bankruptcy judges *170
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were responsible for the administration of individual
bankruptcy cases, including such tasks as appointing
trustees to cases and monitoring individual cases.” U.S.
GOV'T ACCOUNTABILITY OFF., GAO-GGD-92-133,
BANKRUPTCY ADMINISTRATION: JUSTIFICATION
LACKING FOR CONTINUING TWO PARALLEL
PROGRAMS 3 (1992) [hereinafter GAO Report]. “This
responsibility placed administrative, supervisory, and clerical
functions on judges in addition to their judicial duties.” Id. at
3–4.
In an attempt to lessen these functions, in 1978, Congress
“launched a trustee pilot program within the Department of
Justice.”
Matter of Buffets, L.L.C., 979 F.3d 366, 370
(5th Cir. 2020) (citing Bankruptcy Reform Act of 1978,
Pub. L. No. 95-598, 92 Stat. 2549, 2662–65 (1978)). The
program successfully reduced the administrative duties of
bankruptcy judges and increased oversight of the bankruptcy
system. Thus, in 1986, Congress permanently created the
United States Trustee Program. The Trustee Program is
overseen by the Department of Justice's Executive Office for
United States Trustees (“EOUST”), which “provide[s] legal,
administrative, and management support to the individual
[United States Trustee] districts.” GAO Report at 4.
But the Trustee Program only operates in forty-eight states,
as “[t]he six districts in Alabama and North Carolina fall
under the Bankruptcy Administrator program, which the
Judicial Conference oversees.”
Buffets, 979 F.3d at 370.
Bankruptcy Administrator districts do not benefit from “[t]he
centralized support and oversight that the EOUST and its
regional offices provide ....” GAO Report at 4. Instead,
“[e]ach of the six [Bankruptcy Administrator] districts is
independent, operating as a separate entity.”
Id. The
Bankruptcy Administrator program “in each district is headed
by a Bankruptcy Administrator who is selected by the U.S.
Court of Appeals for a term of 5 years.” Id. at 4–5. “It
was originally thought that the exclusion of Alabama and
North Carolina would last only a few years, but a later
law enshrined their special status.”
Buffets, 979 F.3d at
370 n.1 (citing Federal Courts Improvement Act of 2000,
Pub. L. No. 106-518, § 501, 114 Stat. 2410, 2421–22
(2000)). As the Acting United States Trustee (“U.S. Trustee”)
conceded at oral argument, Alabama and North Carolina's
refusal to participate in the Trustee Program is not based
on any unique attributes of those states. They simply prefer
to use Bankruptcy Administrators rather than Trustees. The
two systems are, therefore, candidly and unapologetically

nonuniform. And the quarterly fees that Chapter 11 debtors
pay in the Trustee Program and the Bankruptcy Administrator
system are also non-uniform.
The way in which the two systems impose quarterly fees
relates to the ways the two systems are funded. The Trustee
Program is funded primarily by fees from debtors.
Id. at
371. Debtors in Chapter 11 cases pay fees based on quarterly
“disbursements” that are made until their cases are “converted
or dismissed.” 1
28 U.S.C. § 1930(a)(6). Initially, Chapter
11 debtors in Bankruptcy Administrator districts were not
required to pay these substantial quarterly fees.
Buffets,
979 F.3d at 371. Instead, the Bankruptcy Administrator
system was funded by the judiciary's general budget. Id. at
371. That meant that, in Bankruptcy Administrator districts,
*171 funding from United States taxpayers was not offset
by Chapter 11 quarterly fees. See

id.

In 1994, the United States Court of Appeals for
the Ninth Circuit, facing arguments much like those
presented to us, ruled that the lack of quarterly fees
in Bankruptcy Administrator districts violated the United
States Constitution's Bankruptcy Clause, which “empowers
Congress to enact ‘uniform Laws on the subject of
Bankruptcies throughout the United States.’ ” See
St.
Angelo v. Victoria Farms, Inc., 38 F.3d 1525, 1529 (9th Cir.
1994) (quoting U.S. Const. art. I, § 8, cl. 4). The Court
noted that “bankruptcy law[s] may have different effects in
various states due to dissimilarities in state law as long as the
federal law itself treats creditors and debtors alike.”
Id. at
1531. Because Chapter 11 debtors were only required to pay
quarterly fees in districts participating in the Trustee Program,
unsecured creditors in those districts received less money
from debtors than they would have if the cases were filed in
Alabama or North Carolina. See
id. at 1531–32. Absent a
justification for treating these debtors and creditors differently
based solely on their geographic location, the Court ruled that
the quarterly fee statute did “not apply uniformly to a defined
class of debtors.”

Id. at 1532.

After the
St. Angelo decision, Congress enacted
28
U.S.C. § 1930(a)(7) which empowered “the Judicial
Conference to set fees in [Bankruptcy] Administrator districts
that were ‘equal to those imposed’ in Trustee districts.”
Buffets, 979 F.3d at 371. Critically, however, the amended
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quarterly fee statute was permissive as to Bankruptcy
Administrator districts. It did not require equivalent fees. It
merely allowed them. See
28 U.S.C. § 1930(a)(7) (2018)
(“In districts that are not part of a United States trustee
region ... the Judicial Conference of the United States may
require the debtor in a [Chapter 11 case] to pay fees equal to
those imposed [in Trustee Program districts] ....” (emphasis
added)). 2 If the Judicial Conference elected to impose
quarterly fees, those funds were required to be deposited into
a fund to offset appropriations from the federal judiciary's
general budget. See
U.S.C. § 1931).

Buffets, 979 F.3d at 371 (citing 28

“The Judicial Conference soon exercised the authority
Congress gave it, charging quarterly fees in Administrator
districts in the amounts specified in

Id. With reduced fees, the Trustee Program

was unable to make ends meet.

Id. Thus, in response

to its budgetary shortfall, Congress amended
28 U.S.C.
§ 1930(a)(6) to increase the quarterly fees in Chapter
11 cases.
Id. Specifically, beginning January 1, 2018,
Congress temporarily increased the quarterly fees for the
largest Chapter 11 debtors, requiring debtors with quarterly
disbursements “equal or exceed[ing] $1,000,000” to pay “the
lesser of 1 percent of such disbursements or $250,000.” 28
U.S.C. § 1930(a)(6)(B) (2018). This increase in quarterly fees
applies “[d]uring each of fiscal years 2018 through 2022, if
the balance in the United States Trustee System Fund as of
September 30 of the most *172 recent full fiscal year is less
than $200,000,000 ....”

Id.

Important here, “[m]any courts in Trustee districts applied the
new fees to any quarterly disbursements that postdated the
effective date of the 2017 Amendment, even if the bankruptcy
case had been pending before the fee increase.”
Buffets,
979 F.3d at 372. This was a dramatic increase for large
debtors. Prior to the amendment, debtors whose quarterly
disbursements exceeded $30,000,000 were required to pay
a $30,000 fee.
28 U.S.C. § 1930(a)(6) (2012). After the
amendment, however, those debtors were required to pay a

28

The Bankruptcy Administrator districts did not immediately
follow suit and increase their fees.
Buffets, 979 F.3d
at 372. “The Judicial Conference waited until September
2018 to adopt the increased fee schedule.”
Id. But the
nine-month delay was not the only difference under the
two systems. In Bankruptcy Administrator districts, the
significantly increased quarterly fees applied only in cases
“filed on or after October 1, 2018.”
Id. (internal quotation
marks omitted). This led to vastly disparate fees paid by
similarly situated debtors in different districts.

28 U.S.C. § 1930

....” Id. (internal quotation marks omitted). This seemingly
—at least in practice—eliminated the specific uniformity
problem. That changed a few years ago, however, when
bankruptcy filings declined and revenue from quarterly fees
decreased.

$250,000 fee—an increase of more than 800%. See
U.S.C. § 1930(a)(6)(B) (2018).

II.
With that background in mind, I turn now to the facts here.
In 2008, Circuit City Stores, Inc. and its affiliates (“Circuit
City”) filed for Chapter 11 bankruptcy protection in the
Eastern District of Virginia, which participates in the United
States Trustee Program. In September 2010, the bankruptcy
court confirmed Circuit City's proposed liquidation plan
(the “Liquidating Plan”). “The Liquidating Plan provided
for the formation of the Liquidating Trust, overseen by the
Liquidating Trustee, to collect, administer, distribute, and
liquidate all of [Circuit City's] remaining assets.” J.A. 365
(footnote omitted). The Liquidating Plan further required the
Liquidating Trustee to “pay quarterly fees to the U.S. Trustee
until the Chapter 11 Cases are closed or converted and/or the
entry of final decrees.” J.A. 110.
Circuit City's bankruptcy cases were pending as of January 1,
2018, when the increased quarterly fee schedule took effect.
It was, therefore, required to pay the increased fees. And
the increased fees were far from nominal. “In the seven
years between entry of the order confirming the Liquidating
Plan and the effective date of
section 1930(a)(6)(B), the
Liquidating Trust paid approximately $833,000 in quarterly
fees.” J.A. 371 (footnote omitted). “In the first three quarters
of 2018 alone, the Liquidating Trust paid approximately
$632,000.” J.A. 371. Without the increased quarterly fees,
Circuit City would have paid $56,400—a difference of
approximately $575,600. 3
Recognizing the potential uniformity issues, the Liquidating
Trustee moved to determine the extent of its liability for
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post-confirmation quarterly fees. The Liquidating Trust raised
three arguments: (1) the amended quarterly fee statute was
impermissibly applied to cases pending prior to its enactment;
(2) the amended quarterly fee statute was non-uniform in
violation of the Bankruptcy Clause of the United States
Constitution; and (3) the amended quarterly fee statute
was non-uniform in *173 violation of the uniformity
requirement in the Taxing and Spending Clause of the
United States Constitution. 4 The bankruptcy court rejected
the Liquidating Trustee's retroactivity argument. However, it
found that
§ 1930(a)(6)(B) violated both the Bankruptcy
Clause and the uniformity provision of the Taxing and
Spending Clause. I agree with the majority's decision on
retroactivity and the uniformity provision of the Taxing and
Spending Clause. But I would affirm the bankruptcy court's
holding that
Clause.

§ 1930(a)(6)(B) violates the Bankruptcy

Simply put, the imposition of quarterly fees in the two
bankruptcy systems is not uniform. Many Chapter 11
debtors in Trustee Program districts pay more than similarly
situated debtors in Bankruptcy Administrator districts. As
a consequence, similarly situated creditors receive less in
Trustee Program districts than in Bankruptcy Administrator
districts. How then does the U.S. Trustee justify this obvious
lack of uniformity? He offers three reasons that I address in
turn.

A.
First, the U.S. Trustee argues that the Constitution's
uniformity requirement only applies to substantive
bankruptcy laws. To illustrate his point, the U.S. Trustee
refers to
28 U.S.C. § 158(b)(1), which authorizes each
circuit court to determine whether to establish a bankruptcy
appellate panel, as a non-substantive bankruptcy law that
is not uniformly implemented. Moreover, the U.S. Trustee
argues that important aspects of bankruptcy practice—such as
prescribing fees that an attorney or private trustee may charge
and the waiver of certain fees for debtors or creditors—vary
at the district level. He contends that those provisions are not
substantive and, as a result, do not violate Article I, Section
8, Clause 4 of the Constitution. And he then argues that
§
1930(a)(6)(B) likewise is not a substantive bankruptcy law
and, thus, not constitutionally infirm.

However, there are several problems with this argument.
Initially, the U.S. Trustee offers no precedent in support of
his substantive versus non-substantive distinction. In fact, as
the Fifth Circuit recognized, every bankruptcy court that has
addressed this argument has rejected it. See
Buffets, 979
F.3d at 377. This is hardly surprising since the Supreme Court
has “defined ‘bankruptcy’ as the ‘subject of the relations
between an insolvent or nonpaying or fraudulent debtor and
his creditors, extending to his and their relief.’ ” Ry. Labor
Execs. Ass'n v. Gibbons, 455 U.S. 457, 466, 102 S.Ct. 1169,
71 L.Ed.2d 335 (1982) (quoting
Wright v. Union Central
Life Ins. Co., 304 U.S. 502, 513–14, 58 S.Ct. 1025, 82 L.Ed.
1490 (1938)). The differences in
§ 1930(a)(6) and
(7) fit squarely within this definition.

(a)

What's more, there is a world of difference between the
provisions cited by the U.S. Trustee and those at issue here.
Of course, certain bankruptcy practices will vary at the
local level. Bankruptcy courts must have the flexibility to
operate in the most appropriate and efficient manner possible
given their locality and staffing. But unlike various local
rules or the existence of bankruptcy appellate panels, the
disparate application of
§ 1930(a)(6)(B) regularly leads
to similarly situated debtors paying more in fees and less
to creditors in Trustee Program districts than they would in
Bankruptcy Administrator *174 districts. The bankruptcy
court below provided a succinct example: “Had the Debtors
filed their chapter 11 bankruptcy petitions a mere 140 miles
south in Raleigh, North Carolina, the Debtors would be
paying substantially lower quarterly fees than they are paying
now.” J.A. 376 (footnote omitted). Certainly, statutes that
alter the amounts similarly situated creditors receive based
on geography are sufficiently substantive to implicate the
Bankruptcy Clause.

B.
The U.S. Trustee next argues that

§ 1930(a)(6)(B) is, in any

event, uniform. He insists that § 1930(a)(7) “mandates that
quarterly fees in bankruptcy-administrator districts be ‘equal
to those imposed by [

section 1930(a)(6)].’ ” Appellant's

Br. at 28 (quoting 28
§ 1930(a)(7)). Not so.
Section
1930(a)(7) states that, in Bankruptcy Administrator districts,
“the Judicial Conference of the United States may require
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the debtor in a [Chapter 11 case] to pay fees equal to those
imposed by [

§ 1930(a)(6)].”

28 U.S.C. § 1930(a)(7)

(2018) (emphasis added). If the operative version of
§
1930(a)(7) used the word “shall” rather than “may,” this
would be an entirely different case.
Illustrating this point, on January 12, 2021, during the
pendency of this appeal, President Donald J. Trump signed
the Bankruptcy Administration Improvement Act of 2020,
Pub. L. 116-325, 134 Stat. 5085 (2021). The Act fixed
the uniformity problem by striking the word “may” from
§ 1930(a)(7) and inserting the word “shall.” Pub. L.
116-325, 134 Stat. at 5088. The Act further noted that
its purpose was to “confirm the longstanding intention of
Congress that quarterly fee requirements remain consistent
across all Federal judicial districts.” Id. at 5086. The U.S.
Trustee submitted a Rule 28(j) letter alerting the Court to
this legislative change and arguing that the Act merely
clarified, rather than changed
§ 1930(a)(7). I disagree. As
is evident from the nine-month delay in implementing the
increased quarterly fees, the unambiguous language of
§
1930(a)(7) prior to the Act vested the Judicial Conference
with discretion to assess increased quarterly fees. The Act
constitutes a commendable congressional effort to remedy
an unconstitutional statute. While that likely ameliorates the
uniformity issue going forward, it does not eliminate the
problem in the as-applied challenge before us.
That is so because the Act does not address the other critical
difference between § 1930(a)(6) and (a)(7). Remember,
in Bankruptcy Administrator districts, the increased quarterly
fees only applied to cases filed after October 1, 2018. But
in Trustee Program districts, the increased quarterly fees
not only applied to disbursements in all cases filed after
January 1, 2018, but also to all cases pending as of January
1, 2018. Therefore, because the increased quarterly fees in
Trustee Program districts capture cases like this one—that
was pending as of January 1, 2018—and the language of §
1930(a)(7) prior to enactment of the Act was discretionary
as to Bankruptcy Administrator districts, the U.S. Trustee's
argument that
§ 1930(a)(6)(B) and
uniform is at odds with reality.

C.

(a)(7) are actually

Finally, the U.S. Trustee claims that the differences in the
Trustee Program and the Bankruptcy Administrator system
are not geographically based. Instead, they are based on the
unique budgetary challenges confronting Trustee Program
districts. All Trustee Program districts, according to the U.S.
Trustee, are treated uniformly, and, therefore, we should only
inquire whether the increased fees apply with the *175 same
force and effect in the Trustee Program districts.
But this argument misses the forest for the trees. Justifying
the differences here on the fact that the Trustee Program
districts face the budgetary problems—the trees—ignores the
fact that those districts only face the budgetary problems
because Congress treated them differently in the first place—
the forest. And Congress did that purely based on geography.
To be fair, statutes accounting for geographic differences are
not automatically a problem. See Blanchette v. Conn. Gen.
Ins. Corps., 419 U.S. 102, 159, 95 S.Ct. 335, 42 L.Ed.2d 320
(1974) (“The uniformity provision does not deny Congress
power to take into account differences that exist between
different parts of the country, and to fashion legislation
to resolve geographically isolated problems.” (emphasis
added)). But they are a problem if not aimed at addressing
issues that are geographical in nature. Here, the quarterly
fee statute does not “account [for] differences that exist
between different parts of the country ....” See
id. at 159,
95 S.Ct. 335. It is not a congressional attempt “to resolve
geographically isolated problems.” See
id. Indeed, the
difference in bankruptcy systems is arbitrary and financially
damages unsecured creditors in every state other than
Alabama and North Carolina.
In fact, a September 1992 report by the United States
Government Accountability Office found no justification
for having both the Bankruptcy Administrator and Trustee
Programs. GAO Report at 16 (“We could not find
any justification for continuing two separate programs.”).
Consistent with that, when faced with the question at oral
argument whether there was anything geographically distinct
about Alabama or North Carolina that justified a different
approach in those states, the U.S. Trustee, to his credit,
conceded there was not. While the uniformity provision of the
Bankruptcy Clause “was not intended to hobble Congress by
forcing it into nationwide enactments to deal with conditions
calling for remedy only in certain regions,”
Blanchette,
419 U.S. at 159, 95 S.Ct. 335 (internal quotation marks
omitted), it is a necessary safeguard to prevent laws from
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arbitrarily damaging creditors and debtors as a result of
regionalism. Accordingly, while the constitutionality of the
two types of bankruptcy systems is not before the court, I
would nonetheless hold that the amended quarterly fee statute,
as applied to the Liquidating Trustee, violates the Bankruptcy
Clause.

that, “[i]n considering any constitutional attack on a federal
statute, a court presumes that Congress has complied with
the Constitution.”
United States v. Comstock, 627 F.3d
513, 518 (4th Cir. 2010). However, no matter how you slice
it, uniform means not different. That was true when the
Constitution was drafted, and it is still true today. Thus, for the
reasons stated above, I would find that the amended quarterly
fee statute is unconstitutionally non-uniform.

III.
Words have meaning, and the words of the Bankruptcy Clause
are clear. I do not reach my conclusion lightly, as I recognize

All Citations
996 F.3d 156, 70 Bankr.Ct.Dec. 38

Footnotes
1

2

3

The U.S. Trustee and the Circuit City Trustee jointly sought permission to appeal from this court, pursuant
to
28 U.S.C. § 158(d)(2)(A). That provision confers jurisdiction on a court of appeals to consider a direct
appeal from a bankruptcy court, bypassing the district court, if the statutory conditions are satisfied.
The exclusion of Alabama and North Carolina from the Trustee program was intended to be temporary. More
than twenty years later, however, Congress confirmed the special status of the six judicial districts in those
two states as Bankruptcy Administrator districts. See Federal Courts Improvement Act of 2000, Pub. L. No.
106-518 § 501, 114 Stat. 2410, 2421-22 (2000).
As discussed further in footnote 10, in January 2021 — after this appeal was argued — Congress amended
§ 1930(a)(7) of Title 28, replacing the word “may” with the word “shall.” See infra note 10.

4

The 2017 Amendment provision at issue in these appeals is codified in
§ 1930(a)(6)(B) of Title 28 and
provides in pertinent part as follows:
During each of fiscal years 2018 through 2022, if the balance in the United States Trustee System Fund
as of September 30 of the most recent full fiscal year is less than $200,000,000, the quarterly fee payable
for a quarter in which disbursements equal or exceed $1,000,000 shall be the lesser of 1 percent of such
disbursements or $250,000.
See

5
6

7

8

28 U.S.C. § 1930(a)(6)(B). Congress specified that the 2017 Amendment “shall apply to quarterly

fees payable under
section 1930(a)(6) ... for disbursements made in any calendar quarter that begins on
or after the date of enactment.” See Bankruptcy Judgeship Act of 2017, Pub. L. No. 115-72, § 1004, 131
Stat. 1224, 1232 (2017).
Citations herein to “J.A. ––––” refer to the contents of the Joint Appendix filed by the parties in this appeal.
As explained more fully below, in November 2020, the Fifth Circuit reversed the February 2019

Buffets

decision of the bankruptcy court. See
Matter of Buffets, L.L.C., 979 F.3d 366 (5th Cir. 2020).
In explaining his retroactivity contention, the Circuit City Trustee asserts, inter alia, that the 2017 Amendment's
application to pending cases contravenes the Due Process Clause of the Fifth Amendment, in that it deprived
bankruptcy debtors of fair notice.
The Bankruptcy Clause of the Constitution provides, in pertinent part, that Congress may “establish ... uniform
Laws on the subject of Bankruptcies throughout the United States.” See U.S. Const. art. I, § 8, cl. 4. The

© 2021 Thomson Reuters. No claim to original U.S. Government Works.

15

In re Circuit City Stores, Incorporated, 996 F.3d 156 (2021)
70 Bankr.Ct.Dec. 38

9

Uniformity Clause, on the other hand, relates only to taxation and empowers Congress to “lay and collect
[t]axes ...; but all Duties, Imposts, and Excises shall be uniform throughout the United States.” See id. at cl. 1.
At least ten bankruptcy courts have addressed the uniformity question that we assess today, and six of those
courts have ruled in favor of constitutionality. See
In re John Q. Hammons Fall 2006, LLC, 618 B.R. 519,
524-26 (Bankr. D. Kan. 2020) (reviewing uniformity question that we assess with respect to 2017 Amendment
and ruling — as we do today — in favor of constitutionality);
In re MF Glob. Holdings Ltd., 615 B.R. 415,
446-48 (Bankr. S.D.N.Y. 2020) (same); Point.360 v. Office of the U.S. Trustee, No. 2:19-ap-01442 (Bankr.
C.D. Cal. Mar. 31, 2021) (same);
In re Mosaic Mgmt. Grp., Inc., 614 B.R. 615, 623-25 (Bankr. S.D. Fla.
2020) (same); In re Clayton Gen., Inc., No. 15-64266, 2020 Bankr. LEXIS 842 at *27 (Bankr. N.D. Ga. Mar.
30, 2020) (same);
In re Exide Techs., 611 B.R. 21, 36-38 (Bankr. D. Del. 2020) (same).
On the other hand, four bankruptcy courts have addressed the same uniformity question that we assess
and ruled — as did the Bankruptcy Court in eastern Virginia — that the challenged 2017 Amendment
is unconstitutional. See

In re Circuit City Stores, Inc., 606 B.R. 260, 269-70 (Bankr. E.D. Va. 2019)

(addressing uniformity question and ruling that challenged 2017 Amendment is unconstitutional);
Partners Holdings, Inc., 606 B.R. 277, 286-88 (Bankr. N.D. Tex. 2019) (same);

In re Life

In re Buffets, LLC, 597

B.R. 588, 594-95 (Bankr. W.D. Tex. 2019) (same), rev'd,
979 F.3d 366 (5th Cir. 2020);
USA Sales, Inc.
v. Office of the U.S. Trustee, 2021 WL 1226369, at *17-18 (C.D. Cal. Apr. 1, 2021) (same).
10

1

2

3

The U.S. Trustee also contends on appeal that the combined application of § 1930(a)(6)(B) and 1930(a)
(7) of Title 28 ensure that any quarterly fee increases would apply equally to all judicial districts. See Br. of
Appellant 29-32. As such, the Trustee maintains, any discrepancy in impact would be merely a byproduct of
implementation efforts, rather than unlawful congressional action. Id. Of possible relevance to this proposition,
Congress amended
§ 1930(a)(7) of Title 28 and replaced the word “may” with the word “shall.” Subsection
(a)(7) now reads: “In districts that are not part of a United States trustee region ... the Judicial Conference
of the United States shall require the debtor in a case under chapter 11 of title 11 to pay fees equal to those
imposed by paragraph (6) of this subsection.”
The U.S. Trustee promptly submitted to our panel a post-argument Local Rule 28(j) letter, pointing out this
amendment but positing that it is merely a clarifying amendment that further confirms that Congress never
gave the Judicial Conference discretion to charge unequal fees. The Liquidating Trustee failed to respond to
the U.S. Trustee's Rule 28(j) letter and has not contested the proposition it espouses. Because we rule that the
2017 Amendment is constitutional, we need not further address this additional argument of the U.S. Trustee.
Logistically, the Trustee Program is funded by congressional appropriations; however, the appropriation is
offset by fees paid into the United States Trustee System Fund. See 28 U.S.C. § 589a(b) (directing that
various fees should be deposited into the United States Trustee System Fund to offset the congressional
appropriation).
As noted below, Congress recently amended the language of 28 U.S.C. § 1930(a)(7) to require Bankruptcy
Administrator districts to impose equivalent fees. Therefore, because this case involves a challenge to the
imposition of quarterly fees prior to the recent amendment, all citations to
§ 1930(a)(7) refer to the version
of the statute in effect prior to the amendment unless otherwise specified.
The quarterly fee figures offered by the United States Trustee appear to differ from the amounts referenced
by the Liquidating Trustee and the bankruptcy court. Regardless of the specific amount, it is undisputed that
the Liquidating Trustee paid exponentially higher quarterly fees in 2018 than it would have in a Bankruptcy
Administrator district.
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4

“The Congress shall have Power To lay and collect Taxes, Duties, Imposts, and Excises, to pay the Debts
and provide for the common Defence and general Welfare of the United States; but all Duties, Imposts and
Excises shall be uniform throughout the United States.” U.S. Const. art. I, § 8, cl. 1.
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KeyCite Yellow Flag - Negative Treatment
Disagreed With by In re John Q. Hammons Fall 2006, LLC, 10th Cir.
(Kan.), October 5, 2021

979 F.3d 366
United States Court of Appeals, Fifth Circuit.
In the MATTER OF: BUFFETS, L.L.C., Doing
Business as Old Country Buffet, Doing Business as
JJ North's Grand Buffet, Doing Business as Country
Buffet, Doing Business as Home Town Buffet, Doing
Business as Ryan's, Doing Business as Ryan's Family
Steakhouse, Doing Business as Fire Mountain,
Doing Business as Granny's, Doing Business as
Tahoe Joe's, Doing Business as Tahoe Joe's Famous
Steakhouse, Doing Business as Roadhouse Grill,
Doing Business as Buffets, Incorporated, Doing
Business as Ovation Brands, Doing Business
as Soup 'N Salad Unlimited; Ocb Restaurant
Company, L.L.C.; Fire Mountain Restaurants,
L.L.C.; Tahoe Joe's, Incorporated; Ocb Purchasing
Company; Hometown Buffet, Incorporated;
Ryan's Restaurant Group, L.L.C., Debtors,
Henry G. Hobbs, Jr., Appellant Cross—Appellee,
v.
Buffets, L.L.C., Doing Business as Old Country
Buffet, Doing Business as Country Buffet, Doing
Business as Home Town Buffet, Doing Business
as Ryan's, Doing Business as Ryan's Family
Steakhouse, Doing Business as Fire Mountain,
Doing Business as Granny's, Doing Business
as Tahoe Joe's, Doing Business as Tahoe Joe's
Famous Steakhouse, Doing Business as Roadhouse
Grill, Doing Business as JJ North's Grand Buffet,
Doing Business as Buffets, Inc., Doing Business
as Ovation Brands, Doing Business as Soup 'N
Salad Unlimited; Hometown Buffet, Incorporated;
Ocb Restaurant Company, L.L.C.; Ocb Purchasing
Company; Ryan's Restaurant Group, L.L.C.;
Fire Mountain Restaurants, L.L.C.; Tahoe Joe's,
Incorporated, Appellees Cross-Appellants.
No. 19-50765
|
FILED November 3, 2020

Synopsis
Background: In substantively consolidated Chapter 11 cases,
reorganized debtors whose quarterly disbursements exceeded
$1 million filed motion to determine the extent of their
liability for post-confirmation quarterly fees payable to the
United States Trustee (UST), requesting, inter alia, an order
establishing their quarterly-fee liability in the amount of
$4,875. UST objected and asked court to set debtors' liability
for quarterly fees at $250,000. After holding a hearing and
making findings of fact and conclusions of law, court rendered
order denying debtors' motion. Reorganized debtors filed
motion to reconsider, citing alleged constitutional violations.
The United States Bankruptcy Court for the Western District
of Texas, No. 5:16-BK-50557, Ronald B. King, Chief Judge,
597 B.R. 588, granted motion, and appeal was taken
directly to the Court of Appeals.

Holdings: The Court of Appeals, Costa, Circuit Judge, held
that:
[1] quarterly “disbursements,” on which were calculated the
quarterly fees payable to United States Trustee during the
post-confirmation period, included all payments made by
Chapter 11 debtors;
[2] statutory increase in quarterly fees payable to United
States Trustees (USTs) applied to debtors whose Chapter 11
cases were pending before this amended statute went into
effect; abrogating
B.R. 277;

In re Life Partners Holdings, Inc., 606

[3] statutory amendment did not violate the uniformity
requirement by increasing the quarterly fees payable only
in judicial districts that were subject to the United States
Trustees program;
[4] statutory amendment did not violate substantive due
process; and
[5] increased quarterly fees payable by certain large Chapter
11 debtors to the United States Trustees (USTs), based on
entirely disbursements in case, were reasonable and did not
constitute unconstitutional “takings.”
Reversed and remanded.
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confirmation period.
(6).

Clement, Circuit Judge, filed opinion concurring in part and
dissenting in part.
Procedural Posture(s):
Reconsideration.

On

Appeal;

Motion

1 Cases that cite this headnote

for
[4]

Bankruptcy
review

Conclusions of law; de novo

Bankruptcy

Clear error

[5]

legal conclusions de novo.
28 U.S.C.A. §
158(d)(2); Fed. R. Bankr. P. 8013.

[6]

subject to these increased fees.
1930(a)(6).

Similarity or difference

Bankruptcy

Trustees

abrogating

In re Life Partners Holdings, Inc.,

606 B.R. 277.

[7]

28 U.S.C.A. § 1930(a)(6).

Constitutional Law
Retrospective laws
and decisions; change in law
Applying a new law to events occurring before
it was enacted may give rise to due process
concerns; retroactive application deprives parties
of adequate notice and undermines settled
expectations. U.S. Const. Amend. 5.

28 U.S.C.A. §

1 Cases that cite this headnote
Bankruptcy

Statutes

Statutory increase in quarterly fees payable to
United States Trustees (USTs) applied to debtors
whose Chapter 11 cases were pending before
this amended statute went into effect, as long
as debtor's quarterly disbursements in a quarter
following the day when amendment went into
effect exceeded the statutory $ 1 million floor;

Constitutional Law
Resolution of nonconstitutional questions before constitutional
questions
Before it addressed question of constitutionality
of statutory increase in quarterly fees payable
to United States Trustees (USTs), the Court of
Appeals first had to address statutory question
of what were the “disbursements” on which
these quarterly UST fees were calculated, and
whether the Chapter 11 debtor bringing this
constitutional challenge had over $1 million in
quarterly disbursements, as required for it to be

[3]

Undefined terms

There is strong presumption against giving a
statutory term two different meanings when it
appears twice in the same section of statute.

On direct appeal from decision of bankruptcy
court, the Court of Appeals reviews bankruptcy
court's factual findings for clear error and its

[2]

Statutes

Undefined statutory terms are interpreted in
accordance with their ordinary meaning.

West Headnotes (26)
[1]

28 U.S.C.A. § 1930(a)

Trustees

Quarterly “disbursements,” on which were
calculated the quarterly fees payable to United
States Trustee during the post-confirmation
period, were not limited to payment of
bankruptcy-related expenses like creditors and
priority and administrative expense claims, but
included all payments made by Chapter 11
debtors, the same manner in which the term
“disbursements” was treated during the pre-

[8]

Statutes

Presumptions and inferences

There is a presumption against reading a statute
in a way that raises retroactivity concerns.

[9]

Statutes

Presumptions and inferences

Presumption against reading a statute in a way
that raises retroactivity concerns kicks in only
when there is a possibility that the law attaches
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[10]

new legal consequences to events completed
before its enactment.

increase had direct effect on what creditors

Statutes

5 Cases that cite this headnote

Effect on vested rights

Law is retroactive only if it affects vested rights
and past transactions.

[11]

would receive. U.S. Const. art. 1, § 8, cl. 4;
U.S.C.A. § 1930(a)(6).

Bankruptcy

Retrospective operation

Bankruptcy

Trustees

Statutory increase in quarterly fees payable to
United States Trustees (USTs) did not raise
any retroactivity concerns, though the statutory
amendment applied to debtors whose Chapter 11
cases where already pending when amendment
went into effect, where increased fees applied
only to future disbursements made after the
amendment's effective date; amendment did
not encumber any vested property rights under
confirmed plans, and mere fact that it may have
upset debtors' expectations as to amounts owed
based on future distributions did not make it
retroactive; abrogating

[14]

2 Cases that cite this headnote
[15]

[13]

Bankruptcy

Uniformity requirement

Bankruptcy

Trustees

Even assuming that statutory amendment
increasing the quarterly fees payable by certain
Chapter 11 debtors to United States Trustees
(USTs) was a law on the subject of bankruptcies
and thus subject to the uniformity requirement
of the Bankruptcy Clause, statute did not violate
the uniformity requirement by increasing the
quarterly fees payable only in judicial districts
that were subject to the United States Trustees
program in order to deal with funding deficiency
that existed only in those judicial districts. U.S.

28 U.S.C.A. §

2 Cases that cite this headnote
[12]

Uniformity requirement

Law is on the “subject of bankruptcies,” and is
thus subject to the uniformity requirement of the
Bankruptcy Clause, if it is on the subject of the
relations between an insolvent or nonpaying or
fraudulent debtor and his creditors, extending to
his and their relief. U.S. Const. art. 1, § 8, cl. 4.

In re Life Partners

Holdings, Inc., 606 B.R. 277.
1930(a)(6).

Bankruptcy

Constitutional Law
Retrospective laws
and decisions; change in law

Const. art. 1, § 8, cl. 4;
(6).

Even a retroactive law will not violate due
process, as long as it is supported by a legitimate
legislative purpose furthered by rational means.
U.S. Const. Amend. 5.

5 Cases that cite this headnote

Bankruptcy

Uniformity requirement

Bankruptcy

Trustees

Statutory amendment increasing the quarterly
fees payable by certain Chapter 11 debtors to
United States Trustees (USTs) was not analogous
to mere procedural rule, of kind that would not
qualify as law on the subject of bankruptcies
and that would not be subject to uniformity
requirement of the Bankruptcy Clause; fee

28

[16]

Bankruptcy

28 U.S.C.A. § 1930(a)

Uniformity requirement

Uniformity requirement of the Bankruptcy
Clause is not a straightjacket that prevents
Congress from distinguishing among classes of
debtors. U.S. Const. art. 1, § 8, cl. 4.

[17]

Bankruptcy

Uniformity requirement

Uniformity requirement of the Bankruptcy
Clause does not bar every law that allows
for a different outcome depending on where a
bankruptcy case is filed. U.S. Const. art. 1, § 8,
cl. 4.
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[22]
[18]

Bankruptcy

Uniformity requirement

Constitutional Law
Applications

Code. U.S. Const. art. 1, § 8, cl. 4;
U.S.C.A. § 101 et seq.

[19]

Bankruptcy

Taxes and user fees are not takings under the
Fifth Amendment. U.S. Const. Amend. 5.

Particular Issues and

Aside from prohibiting private bankruptcy
bills that are essentially bills of attainder,
the uniformity requirement of the Bankruptcy
Clause prohibits only arbitrary regional
differences in the provisions of the Bankruptcy

1 Cases that cite this headnote
[23]

Government must pay just compensation when
it appropriates property, and the mere fact
that it labels such an appropriation as a “fee”
is insufficient to preclude scrutiny under the
Takings Clause. U.S. Const. Amend. 5.

Uniformity requirement

[24]

Constitutional Law
Reasonableness,
rationality, and relationship to object
To offend substantive due process, law must lack
a rational basis. U.S. Const. Amend. 5.

[21]

Bankruptcy

28 U.S.C.A. § 1930(a)(6).

1 Cases that cite this headnote

Eminent Domain
Taxes, licenses,
assessments, and users' fees in general
For statutory increase in quarterly fees payable
by certain debtors to United States Trustees
(USTs) to be reasonable, and thus not subject
to challenge as unconstitutional “taking,” it just
needed to be a fair approximation of cost of
benefits supplied to debtors; it did not need to be
precisely calibrated to debtor's use of the UST

Bankruptcy

Statutory amendment increasing the quarterly
fees payable by certain Chapter 11 debtors to
United States Trustees (USTs), which by its
terms was applicable only in large Chapter 11
cases in which quarterly disbursements were in
excess of $1 million, did not violate substantive
due process; it was reasonable to have large
Chapter 11 debtors shore up the finances of
the UST system by paying increased quarterly
fees, since such large Chapter 11 cases typically
placed greater burdens on the UST system. U.S.
Const. Amend. 5;

[25]

Reorganization

Constitutional Law

Eminent Domain
Taxes, licenses,
assessments, and users' fees in general
User fee is not a Fifth Amendment “taking”
when it is in a reasonable amount and imposed
for reimbursement of the cost of government
services. U.S. Const. Amend. 5.

2 Cases that cite this headnote
[20]

Eminent Domain
Taxes, licenses,
assessments, and users' fees in general
Eminent Domain
Necessity of just or full
compensation or indemnity

11

Uniformity requirement of the Bankruptcy
Clause does not deny Congress the power to
take into account differences that exist between
different parts of the country, and to fashion
legislation to resolve geographically isolated
problems. U.S. Const. art. 1, § 8, cl. 4.

Eminent Domain
Taxes, licenses,
assessments, and users' fees in general

program. U.S. Const. Amend. 5;
§ 1930(a)(6).

[26]

28 U.S.C.A.

Eminent Domain
Taxes, licenses,
assessments, and users' fees in general
Increased quarterly fees payable by certain large
Chapter 11 debtors to the United States Trustees
(USTs), based on entirely disbursements in
case, were reasonable and did not constitute
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unconstitutional “takings.” U.S. Const. Amend.
5;

28 U.S.C.A. § 1930(a)(6).
I.
A.

*370 Appeal from the United States Bankruptcy Court for
the Western District of Texas, USBC No. 5:16-BK-50557,
Ronald B. King, Chief Judge.

Opinion

Bankruptcy courts fall into two categories: those that are
part of the United States Trustee Program and those that
use Bankruptcy Administrators. Congress created this dual
system in 1978 when it launched a trustee pilot program
within the Department of Justice. Bankruptcy Reform Act
of 1978, Pub. L. No. 95-598, 92 Stat. 2549, 2662–65
(1978). Until then, bankruptcy judges had shouldered many
“administrative functions” on top of their substantive work.
Trustees absorbed those administrative duties and began
“serv[ing] as bankruptcy watch-dogs.” H.R. REP. NO.
95-595, at 88 (1977), reprinted in 1978 U.S.C.C.A.N. 5963,
6049. The program was a success, so Congress made
it permanent in 1986. Bankruptcy Judges, United States
Trustees, and Family Farmer Bankruptcy Act of 1986, Pub.
L. No. 99-554, 100 Stat. 3088, 3090–95 (1986).

Gregg Costa, Circuit Judge:

But not for every district. Eighty-eight judicial districts

Filing fees help fund the federal judiciary. It costs $400 to file
a lawsuit in federal district court; an appeal costs $505. See
Schedule of Fees, U.S. DIST. & BANKR. COURT: S. DIST.
OF TEX., https://www.txs.uscourts.gov/page/FeeSchedule;

participate in the Trustee Program. See
In re Clinton
Nurseries, Inc., 608 B.R. 96, 108–09 (Bankr. D. Conn. 2019).
The six districts in Alabama and North Carolina fall under
the Bankruptcy Administrator program, which the Judicial

Attorneys and Law Firms
Jeffrey Eric Sandberg, Attorney, U.S. Department of Justice,
Civil Division, Appellate, Washington, DC, for Appellant
Cross-Appellee.
David W. Parham, Esq., Akerman, L.L.P., Dallas, TX, John
Eugene Mitchell, Katten Muchin Rosenman, L.L.P., Chicago,
IL, for Appellees Cross-Appellants.
Before Stewart, Clement, and Costa, Circuit Judges.

see also
28 U.S.C. §§ 1913, 1914. Bankruptcy court can
be more expensive. Chapter 11 debtors pay not only a filing
fee of $1717 but also quarterly fees until the bankruptcy ends.
Id.; see also
28 U.S.C. § 1930(a)(6). A 2017 law imposed
a temporary but substantial increase in those quarterly fees
for large Chapter 11 debtors. The fee increase is an attempt
to shore up the United States Trustee Program, so it went into
immediate effect only in the eighty-eight judicial districts that
use trustees. It took nine months for a similar fee adjustment
to apply in the other six judicial districts.
Debtors nationwide have challenged the increased fees
on numerous grounds, including a claim that delayed
implementation in the non-Trustee districts means the fee
amendment did not “establish ... uniform Laws on the subject
of Bankruptcies throughout the United States.” U.S. CONST.
art. I, § 8, cl.4. Bankruptcy courts have disagreed on the
constitutionality of the fee increase, with a majority allowing
it. We conclude that the fee increase is constitutional and
applies in this case.

Conference oversees. 1

Id.

*371 The programs have different funding sources. The
judiciary's general budget funds the Administrators. See In
re Clayton Gen., Inc., 2020 Bankr. LEXIS 842, at *23–
24 (Bankr. N.D. Ga. Mar. 30, 2020). But debtors primarily
fund the Trustee Program. Id. Although annual appropriations
technically bankroll the program, Congress expected that
debtor fees would fully offset the cost. See Consolidated
Appropriations Act of 2019, Pub. L. No. 116-6, div. C.,
tit. II, 133 Stat. 13, 103–04 (2019). Such debtor-paid fees
include Chapter 11 quarterly fees.
28 U.S.C. § 1930(a)
(6); see also id. § 589a(b)(5). The fees are based on all
quarterly “disbursements” that debtors make until their cases
are “converted or dismissed.” 2

Id. § 1930(a)(6).

At first, debtors in Administrator districts were not required
to pay quarterly fees. The Ninth Circuit held that to be
unconstitutional, reasoning that Congress’ imposition of fees
in some districts but not others—without justification—
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violated the Bankruptcy Clause.
St. Angelo v. Victoria
Farms, Inc., 38 F.3d 1525, 1529, 1531–32 (9th Cir. 1994),
amended by

46 F.3d 969 (9th Cir. 1995).

Congress fixed that problem with a law empowering the
Judicial Conference to set fees in Administrator districts that
were “equal to those imposed” in Trustee districts.
28
U.S.C. § 1930(a)(7). Those fees go to a fund offsetting general
judicial branch appropriations rather than the U.S. Trustee
System Fund. Id. (citing id. § 1931). The Judicial Conference
soon exercised the authority Congress gave it, charging
quarterly fees in Administrator districts “in the amounts
specified in
28 U.S.C. § 1930, as those amounts may be
amended from time to time.” JUDICIAL CONFERENCE
OF THE U.S., REPORT OF THE PROCEEDINGS
OF THE JUDICIAL CONFERENCE OF THE UNITED
STATES: SEPT./OCT. 2001, at 45–46 (2001), https://
www.uscourts.gov/sites/default/files/2001-09_0.pdf.
All was well with the two systems until just a few years ago.
By the mid-2010s, a decline in bankruptcy filings meant the
Trustee Program was no longer self-sustaining. H.R. REP.
NO. 115-130, at 7 (2017), reprinted in 2017 U.S.C.C.A.N.
154, 159. Congress attempted to remedy the shortfall in the
Bankruptcy Judgeship Act of 2017 (a law we will call the
“2017 Amendment”). Pub. L. No. 115-72, 131 Stat. 1224,
1229–34 (2017). The law amended

section 1930(a)(6) to

increase the possible quarterly fees in Chapter 11 cases. 3
Id. § 1004, 131 Stat. at 1232. The increase is temporary; it
only applies during the five fiscal years from 2018 through
2022. The increase is conditional; it kicks in only if the
Trustee System Fund's balance was less than $200 million
“as of September 30 of the most recent full fiscal year.” Id.
And the increase is only for debtors with disbursements of
$1 million or more in a quarter. Id. If all of those criteria
apply, the quarterly fee is “the lesser of 1 percent of such
disbursements or $250,000.” Id. The new potential fee is a
substantial increase from the old maximum fee of $30,000.
See 28 U.S.C. § 1930(a)(6) (2008) (charging a $30,000 fee
for quarterly disbursements exceeding $30 million).
*372 Initially, only debtors in Trustee districts faced the fee
increase. Many courts in Trustee districts applied the new fees
to any quarterly disbursements that postdated the effective
date of the 2017 Amendment, even if the bankruptcy case
had been pending before the fee increase. In these courts, if a

debtor disbursed $1 million or more starting in the first quarter
of 2018, it owed the higher fees. But debtors in Administrator
districts did not.
The Judicial Conference waited until September 2018 to
adopt the increased fee schedule. JUDICIAL CONFERENCE
OF THE U.S., REPORT OF THE PROCEEDINGS OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES:
SEPT. 13, 2018, at 11–12 (2018), https://www.uscourts.gov/
sites/default/files/2018-09_proceedings.pdf. In doing so, it
applied the new fees only to cases in Administrator districts
“filed on or after October 1, 2018.” Id. So a debtor in an
Administrator district that filed for bankruptcy before the
final quarter of 2018 does not owe the increased fees no matter
how long the case remains pending.

B.
That brings us to this case. Buffets, L.L.C. and
its affiliates (collectively Buffets) operate buffet-style
restaurants throughout the country. Old Country Buffet and
Ryan's Family Steakhouse are examples. In 2016, after a
series of misfortunes, Buffets filed a Chapter 11 petition in
the Western District of Texas, which is a Trustee district. The
bankruptcy court confirmed Buffets’ plan in 2017. But the
bankruptcies were still pending in 2018, after the new law
went into effect.
In each of the first three quarters of 2018, Buffets reported
over $1 million in total disbursements. Because the balance
of the U.S. Trustee System Fund was below $200 million, the
Trustee assessed quarterly fees of $250,000.
Buffets refused to pay. Instead, it asked the bankruptcy
court to include in “disbursements” only payments made
under the plan—that is, payments to creditors, administrative
expenses, etc. Buffets contended that its normal operating
expenses—things like food and napkins—should not count
as disbursements even though they were included on its
quarterly schedule. That would have allowed Buffets to avoid
the new fees as disbursements made “under the plan” were
less than $1 million/quarter. The Trustee objected.
In response, Buffets claimed that classifying operating
expenses as “disbursements” violated the Constitution's
“Fundamental Fairness Clause” (if nothing else, a remarkably
candid description as that characterizes the claims of many
litigants who nonetheless try to dress their claims in a specific
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provision). The bankruptcy court denied the motion. Buffets
moved for reconsideration. This time, it also challenged the
constitutionality of the increased fees.
The bankruptcy court agreed with Buffets that the fee
increase is unconstitutional for multiple reasons. It first held
that the law violated the Constitution by increasing fees
only in Trustee districts. The court thus concluded that the
Amendment should apply only when the bankruptcy case, not
the quarterly disbursement, was filed after the Administrator
districts implemented the fee increase. The court then went
a step further, concluding that the higher fees could never
be applied to debtors like Buffets whose cases were pending
before enactment of the 2017 Amendment because to do so
would be an impermissibly retroactive imposition of “new
duties and liabilities” on Buffets for “transactions already
completed.”
[1] The Trustee appealed. Buffets cross-appealed the
“disbursements” ruling, *373 pressing its argument that it
did not meet the dollar threshold for the new fee. The district
court certified questions about the new law's applicability and
constitutionality to our court. We agreed to hear an appeal
that bypasses the district court. 28 U.S.C. § 158(d)(2). For
such appeal, we review the bankruptcy court's factual findings
for clear error and legal conclusions de novo. Matter of Linn
Energy, L.L.C., 936 F.3d 334, 340 (5th Cir. 2019).

“disbursements,” so we look to its ordinary meaning.
Schindler Elevator Corp. v. U.S. ex rel. Kirk, 563 U.S.
401, 407, 131 S.Ct. 1885, 179 L.Ed.2d 825 (2011). A
disbursement is money paid out. Disbursement, MERRIAMWEBSTER DICTIONARY (2016). The plain meaning would
thus include all payments made by a debtor, not just
“bankruptcy-related” expenses.
[5] Another stumbling block for Buffets’ argument is
that it would give “disbursements” a different meaning
before and after confirmation. Buffets concedes that when
section 1930(a)(6) first tied fees to disbursements, those
disbursements included all payments the debtor made. § 117,
100 Stat. at 3095. That is because the fees originally applied
only preconfirmation, during which all payments—including
operating expenses—are dispersed from the bankruptcy
estate. Ten years later, Congress extended the quarterly fees
to include postconfirmation disbursements. In doing so, it
did not suggest a different treatment for postconfirmation
disbursements. There is a strong presumption against giving a
word “two different meanings” when it appears twice “in the
same section of the statute.” See
Mohasco Corp. v. Silver,
447 U.S. 807, 826, 100 S.Ct. 2486, 65 L.Ed.2d 532 (1980)

(Stevens, J.); see also
Cochise Consultancy, Inc. v. United
States ex rel. Hunt, ––– U.S. ––––, 139 S. Ct. 1507, 1512, 203
L.Ed.2d 791 (2019) (noting that “a single use of a statutory
phrase must [typically] have a fixed meaning”). Buffets wants
us to do something even more drastic: give the exact same
word in a statute different meanings depending on the context
II.
in which it is applied. Doing so would defy congressional
[2]
[3] We first address the cross-appeal on the intent and foster confusion.
“disbursements” question. Recall that Buffets contends
disbursements should be limited to bankruptcy-related
Slashing a debtor's operating expenses from disbursements
expenses like paying creditors and priority and administrative
only in postconfirmation calculations would also create a
expense claims. If it is correct, then it did not have $1 million
circuit split, at odds with the emphasis on uniformity that
in quarterly disbursements, and its constitutional concerns
Buffets otherwise emphasizes. See In re Westmoreland Coal
with the fee increase go away. So we must first consider this
Co., 968 F.3d 526, 532 (5th Cir. 2020) (explaining that our
normal reluctance to create circuit splits is even stronger
possible statutory resolution of the dispute. See Ashwander
for bankruptcy law). Several circuits define “disbursements”
v. Tenn. Valley Auth., 297 U.S. 288, 348, 56 S.Ct. 466, 80
L.Ed. 688 (1936) (Brandeis, J., concurring) (explaining that
principles of restraint direct a court to first address a statutory
question when it may eliminate a constitutional issue).
[4] But the disbursement issue does not end this
appeal, as the bankruptcy court correctly concluded that
disbursements include all of Buffets’ payments, including
operating expenses. The bankruptcy code does not define

as “all payments by or on behalf of the debtor.”
In re
Cranberry Growers Coop., 930 F.3d 844, 853 (7th Cir.
2019);
*374 In re Genesis Health Ventures, Inc.,
402 F.3d 416, 422 (3d Cir. 2005) (including post-filing
operational expenses); cf.
In re Jamko, Inc., 240 F.3d
1312, 1313, 1315 (11th Cir. 2001) (defining disbursements
as “all postconfirmation disbursements made by a
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reorganized debtor,” including operating expenses). Another
expressly includes postconfirmation operating expenses as
“disbursements.” In re Danny's Mkts., Inc., 266 F.3d 523, 526
(6th Cir. 2001); see also COLLIER ON BANKRUPTCY ¶
9.06[2] (Richard Levin & Henry J. Sommer eds., 16th ed.
2020) (stating that disbursements include “all expenses paid
by a debtor,” even postconfirmation operating expenses). But
see In re Brown, 2008 WL 899333, at *4 (Bankr. S.D. Tex.
Mar. 31, 2008).

about whether the amendment applied to cases in which
plans had been confirmed before the amendment's enactment.
Congress quickly resolved the dispute, passing legislation
later that same year clarifying that the amendment applied
to debtors whose plans were confirmed before or after the

We thus agree with the bankruptcy court and our sister circuits
that “disbursements” includes all payments a debtor makes.

then, Congress has amended the fee amounts in
section
1930(a)(6) several times, and “it appears no one [has] argued

III.
Because “disbursements” include all the payments Buffets
made in 2018, its roughly $60 million of quarterly
disbursements qualify for the heightened fees. We must
therefore answer the first certified question: Does the
Amendment apply to cases like Buffets’ that were pending
when the Amendment took effect? The statute gives a
straightforward answer: yes.

amendment took effect.
In re Life Partners Holdings,
Inc., 606 B.R. 277, 284–85 (Bankr. N.D. Tex. 2019) (citing
Omnibus Consolidated Appropriations Act, Pub. L. No.
104-208, § 109(d), 110 Stat. 3009, 3009–19 (1996)). Since

the changes did not apply to pending cases.” 4 Clayton, 2020
Bankr. LEXIS 842, at *13. In making its most recent change
to the quarterly fees, Congress operated under this widespread
understanding that fee increases apply to postenactment
disbursements in pending cases.
Manhattan Props., Inc.
v. Irving Trust Co., 291 U.S. 320, 336, 54 S.Ct. 385, 78
L.Ed. 824 (1934) *375 (following longstanding lower court
interpretations of a Bankruptcy Act provision because it had
been amended numerous times without a statutory change to
the construction courts had given it).
The statutory history therefore confirms what the text says—

A.
[6] The Amendment applies to every “quarter in which
disbursements equal or exceed $1,000,000” for “fiscal years
2018 through 2022” when the U.S. Trustee System Fund
falls below the set amount.
28 U.S.C. § 1930(a)(6)(B).
Removing any doubt, the 2017 Amendment states that the
fee increases apply to “disbursements made in any calendar
quarter that begins on or after” the Act's enactment date
of October 26, 2017. § 1004(c), 131 Stat. at 1232. The
applicability of the new fee thus turns on when debtors make
disbursements, not when their cases are filed or confirmed.
E.g.,
In re Exide Techs., 611 B.R. 21, 26 (Bankr. D. Del.
2020).

new disbursements, not new cases, trigger the higher fees. 5

B.
[7]
[8] Buffets contends that applying the new fees in
pending cases is impermissibly retroactive. Applying a new
law to events occurring before it was enacted may give rise
to due process concerns.
Landgraf v. USI Film Prods.,
511 U.S. 244, 280, 114 S.Ct. 1483, 128 L.Ed.2d 229 (1994).
Retroactive application deprives parties of adequate notice
and undermines “settled expectations.”
Id. at 265, 114
S.Ct. 1483. As a result, there is a presumption against reading
a statute in a way that raises those retroactivity concerns.
Id.

It is not surprising that Congress applied the latest fee increase
to disbursements made after the Amendment's effective date
even if the cases were previously pending. Congress did
the same for prior amendments to
section 1930(a)(6). In
1996, Congress extended the law to require debtors to pay
quarterly fees beyond confirmation up until their cases were
dismissed or converted.

Id. at 29. Courts soon disagreed

[9]
[10]
[11] But that presumption kicks in only when
there is a possibility that the law “attaches new legal
consequences to events completed before its enactment.”
Id. at 269–70, 114 S.Ct. 1483. As Justice Story put
it, a law is retroactive only if it “affect[s] vested rights
and past transactions.” Society for the Propagation of the
Gospel v. Wheeler, 2 Gall. 105, 22 F. Cas. 756, 767, (No.
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13156) (C.C.D.N.H. 1814). The fee increase does neither. It
applies only to future disbursements, which are triggered by
a debtor's conduct—making payments—occurring after the
law's effective date. F.D.I.C. v. Faulkner, 991 F.2d 262, 266
(5th Cir. 1993) (noting that date of the conduct is the relevant
inquiry).
That means the 2017 Amendment is prospective. It does not
“impair rights” that debtors like Buffets had when they filed
for bankruptcy or had their plans confirmed, “increase [their]
liability for past conduct, or impose new duties with respect
to transactions already completed.”
Landgraf, 511 U.S. at
280, 114 S.Ct. 1483. Of course, the Amendment increases
the amount of quarterly fees that large Chapter 11 debtors
anticipated paying, but they always expected to pay some
of those fees. The mere upsetting of their expectations as to
amounts owed based on future distributions does not make
for a retroactive application. Id. at 269–70, 114 S.Ct. 1483.
Nor does it encumber vested property rights under confirmed
plans, see 11 U.S.C. § 1141, as some degree of “variability
in the final amount available to plan distributees” is expected
in complex bankruptcies.
In re CF & I Fabricators of Ut.,
Inc., 150 F.3d 1233, 1239 (10th Cir. 1998).
[12] Most bankruptcy courts agree.
*376 In re John
Q. Hammons Fall 2006, 618 B.R. 519, 523-525 (Bankr.
D. Kan. 2020) (sixth court to agree). They consider the
Amendment “more akin to taxes arising post[-]confirmation,
or any similar post-confirmation expenses,” which are not
retroactive even though changes in those expenses may
disrupt the debtor's expectations.
In re Circuit City Stores,
Inc., 606 B.R. 260, 268–69 (Bankr. E.D. Va. 2019) (quotations
omitted). The only two courts that have disagreed sidestepped
the threshold retroactivity question: Do the Amendment's
negative effects on debtors stem from “events completed
before its enactment”?
S.Ct. 1483; see

Landgraf, 511 U.S. at 270, 114

Life Partners, 606 B.R. at 285 (adopting

Buffets’ reasoning);
In re Buffets, 597 B.R. 588, 596–
97 (Bankr. W.D. Tex. 2019). Because the Amendment applies
only to disbursements made after its enactment, the answer
is no. Just as a homeowner must honor property tax laws
enacted after she purchases a home, Buffets must abide by
the statutory fee schedule enacted after the court confirmed
its plan. 6 See

Landgraf, 511 U.S. at 269 n.24, 114 S.Ct.

1483 (describing a “new property tax or zoning regulation”
as “uncontroversially prospective”).

IV.
Our conclusion that the 2017 Amendment is prospective
brings us to the main event: whether its fee increase violates
constitutional uniformity requirements.
The Constitution grants Congress the power to establish
“uniform Laws on the subject of Bankruptcies throughout
the United States.” U.S. CONST. art. I, § 8, cl. 4. 7
The Bankruptcy Clause “might win” a “contest for leaststudied part” of Article I's congressional powers. Stephen J.
Lubben, A New Understanding of the Bankruptcy Clause,
64 CASE W. RES. L. REV. 319, 319 (2013). Although
disputes over debtor-creditor relations were an impetus for the
Constitutional Convention, the Bankruptcy Clause received
“meager” attention in Philadelphia. 8
*377 Ry. Labor
Execs. Ass'n v. Gibbons, 455 U.S. 457, 471, 102 S.Ct. 1169,
71 L.Ed.2d 335 (1982). And the federal bankruptcy power
is directly mentioned in only one of 85 essays that make up
The Federalist Papers. Randolph J. Haines, The Uniformity
Power: Why Bankruptcy Is Different, 77 Am. Bankr. L.J. 129,
169 (2003) (citing THE FEDERALIST NO. 42, at 217 (James
Madison)). Even then, Madison mentions the Bankruptcy
Clause briefly and notes that “the expediency of it seems not
likely to be drawn into question.” Id.
Paradoxically, the uncontroversial nature of the Bankruptcy
Clause at its inception has led to uncertainty about its meaning
today. See, e.g., Lubben, supra, at 319 (rejecting courts’
assumptions that the Bankruptcy Court is “the bankruptcy
counterpart to the much better-known Commerce Clause”).
Uniformity in particular “has defied principled interpretation
since its adoption and continues to be a source of analytical
confusion.” Koffler, supra, at 22; see also Haines, supra,
at 165–72 (arguing against the view that uniformity is a
limitation); Note, Reviving the Uniformity Requirement, 96
HARV. L. REV. 71, 73–75 (1982) (discussing different
possible meanings of uniformity).
[13] [14] The Trustee says we do not have to delve into
the uniformity morass. He contends that the fee statute is
not a law “on the subject of Bankruptcies.” 9 It is akin, in
his view, to the different local bankruptcy rules that districts
apply or the Bankruptcy Appellate Panels that only some
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circuits use. And no court has held that those differences
in bankruptcy procedure present a uniformity problem. But
every bankruptcy court dealing with a challenge to the 2017
Amendment has rejected the analogy. E.g., Clayton, 2020
Bankr. LEXIS 842, at *20–21. Some note that theStatute
governs only bankruptcy cases, though the same could be said
for Bankruptcy Appellate Panels. Id. More persuasive is the
point that, unlike the varying procedures that only indirectly
might lead to different outcomes, the fee increase has a direct
effect on what creditors receive—less than before.
Life
Partners, 606 B.R. at 288 (explaining that because fees
have administrative-claim status in bankruptcies, increases
in charged fees decrease distributions to “lower-priority
creditors”). The subject of bankruptcies, after all, is “nothing
less than the subject of the relations between an insolvent or
nonpaying or fraudulent debtor, and his creditors, extending
to his and their relief.” Wright v. Union Cent. Life Ins. Co.,
304 U.S. 502, 513–14, 58 S.Ct. 1025, 82 L.Ed. 1490 (1938)
(quotations omitted).

has the Supreme Court held that a bankruptcy law failed for
lack of uniformity.
Gibbons, 455 U.S. at 473, 102 S.Ct.
1169. The infirm law applied only to one debtor, making it
essentially a bill of attainder.

Id.

[18] [19] Aside from prohibiting such “private bankruptcy
bills,” which does not describe the fee increase, the uniformity
requirement forbids only “arbitrary regional differences in the
provisions of the Bankruptcy Code.” In re Reese, 91 F.3d
37, 39 (7th Cir. 1996) (Posner, C.J.). Buffets relies on this
concept of “geographic uniformity.” Vanston Bondholders
Protective Comm. v. Green, 329 U.S. 156, 172, 67 S.Ct. 237,
91 L.Ed. 162 (1946) (Frankfurter, J., concurring); see also
Moyses, 186 U.S. at 188, 22 S.Ct. 857. Its problem is that
only “arbitrary” geographic differences are unconstitutional.
Reese, 91 F.3d at 39. “The uniformity provision does not
deny Congress power to take into account differences that
exist between different parts of the country, and to fashion
legislation to resolve geographically isolated problems.”

[15] The consensus view of bankruptcy courts that Chapter
11 fees are Bankruptcy Clause legislation is likely correct. But
we need not decide the question because, even assuming it is,
we find no uniformity problem.

Reg'l R.R. Reorganization Act Cases, 419 U.S. at 159, 95
S.Ct. 335. Indeed, the Supreme Court has never held that
a law violated the Bankruptcy Clause because of arbitrary
geographic distinctions. It allowed Congress to set up a
special court and laws for bankrupt railroads in the northeast
[16]
[17] Although the Supreme Court has treated the and midwest, as those were the only parts of the country with
uniformity requirement as a limit on congressional power,
the problem. See
id.; see generally John Minor Wisdom,
it has also recognized that it “is not a straightjacket that
Views
of
a
Friendly
Observer,
133 U. PA. L. REV. 63 (1984)
forbids Congress to distinguish among classes of debtors.”
(discussing his service on the Special Railroad Court with
Gibbons, 455 U.S. at 469, 102 S.Ct. 1169. Nor does it
Judge Friendly).
bar every law that allows for a different outcome depending
on where a bankruptcy is filed.
Stellwagen v. Clum, 245
U.S. 605, 613, 38 S.Ct. 215, 62 L.Ed. 507 (1918). Bankruptcy
laws that use state law to decide which property is exempt
from creditors, often *378 an issue of great consequence,
are permissible. Id; Hanover Nat'l Bank v. Moyses, 186
U.S. 181, 188, 22 S.Ct. 857, 46 L.Ed. 1113 (1902). So was
a Depression-era law that established a three-year stay for
certain foreclosures but allowed bankruptcy courts to lift the
stay sooner based on economic conditions “in its locality.”
Wright v. Vinton Branch of Mountain Tr. Bank, 300 U.S.
440, 463 & n.7, 57 S.Ct. 556, 81 L.Ed. 736 (1937).
As a result of the “flexibility inherent in the constitutional
provision,” Reg'l R.R. Reorganization Act Cases, 419 U.S.
102, 158, 95 S.Ct. 335, 42 L.Ed.2d 320 (1974), only once

Just as it did in addressing the failure of railroads in the
industrial heartland, Congress confronted the problem of
an underfunded Trustee Program where it found it: in the
Trustee districts. It drew a program-specific distinction that
only indirectly has a geographic dimension. It does make it
more expensive for a debtor in Texas than a debtor in North
Carolina to go through bankruptcy, but that is not an arbitrary
distinction based on the residence of the debtor or creditors;
it is a product of the Texas debtor's use of the Trustee. By
increasing fees for large debtors in those districts, Congress
sought to remedy a shortfall in the program's funding. Only
debtors in Trustee Districts use trustees, so Congress could
“solve ‘the evil to be remedied’ ” with a fee increase in just
the underfunded districts.

Reg'l R.R. Reorganization Act

Cases, 419 U.S. at 160–61, 95 S.Ct. 335. 10
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*379 A quarter century ago, the Ninth Circuit concluded that
the establishment of Trustee and Administrator Districts was
an “irrational and arbitrary” distinction for which Congress
gave “no justification.” 11 See St. Angelo, 38 F.3d at 1532.
In the recent temporary fee increase for large Chapter 11
debtors, Congress provided that justification: a need to ensure
that the Trustee Program remains funded by users of the
bankruptcy court rather than taxpayers. That justification
passes constitutional muster. 12
The partial dissent cannot dispute the government's interest in
replenishing the depleted coffers of the Trustee program. So it
focuses on the rationale, or lack thereof, for creating separate
systems in the first place. It concludes that nothing more than
“political influence” resulted in the dual systems. Dissenting
Op. 384–85. Maybe so, but that is answering a question we are
not being asked (and thus did not receive briefing about). The
Plaintiffs do not ask us to “hold that the permanent division
of the country into UST districts and BA districts violates
the Bankruptcy Clause.” 13 Id. Our normal reluctance to hold
unconstitutional a decades-old feature of federal bankruptcy
law should grow into a refusal when no party is asking us to
do so. 14 See *380 Nw. Austin Mun. Util. Dist. No. One v.
Holder, 557 U.S. 193, 204, 129 S.Ct. 2504, 174 L.Ed.2d 140
(2009) (recognizing that “judging the constitutionality of an
Act of Congress is ‘the gravest and most delicate duty” that
federal courts are asked to perform) (quoting
Blodgett v.
Holden, 275 U.S. 142, 147–48, 48 S.Ct. 105, 72 L.Ed. 206
(1927) (Holmes, J., concurring))).
The issue presented to us is much narrower: whether a
recent, short-term change in fees for Trustee districts is
unconstitutional because it lacks a reasonable justification.
As one bankruptcy court explained, “The Plaintiffs do not
challenge the dual UST/BA system as unconstitutional, and
as long as the two regimes co-exist, they will face funding
problems that may be unique to only one of them.”
MF
Global Holdings, 615 B.R. at 447–48. It is reasonable for
Congress to have those who benefit from the Trustee Program
fill the hole in its finances. 15

unconstitutional even after both Trustee and Administrator
districts apply them.

A.
[20] [21] Buffets appears to raise a due process challenge
to the excessiveness of the new fee separate from its alreadyrejected retroactive argument. Buffets recognizes the law
must lack a rational basis to offend substantive due process.
The difficulty of doing that is revealed by Buffet's reliance on
cases that have retroactive application, see
United States
v. Sperry Corp., 493 U.S. 52, 64, 110 S.Ct. 387, 107 L.Ed.2d
290 (1989), or even that apply the Export Clause, which
requires heightened scrutiny of user fees, see United States
v. U.S. Shoe Corp., 523 U.S. 360, 367–69, 118 S.Ct. 1290,
140 L.Ed.2d 453 (1998). It cites no case refusing to enforce a
court fee as excessive under a general substantive due process
analysis.
The fee increase easily survives rational basis review. It
addresses a shortfall in the U.S. Trustee System Fund. The
fee increase is directly tied to the deficit, kicking in only
if the balance is below $200 million and expiring by 2022.
It is reasonable to have large debtors shore up the system's
finances as their cases typically place greater burdens on the
system. In re Kindred Healthcare, Inc., 2003 WL 22327933,
*4-*5, 2003 Bankr. LEXIS 1308, at *13–14 (Bankr. D. Del.
Oct. 9, 2003). And the increase caps the fees at 1% of
disbursements, *381 16 which is a much lower percentage
than some small debtors pay. See
28 U.S.C. § 1930(a)(6)
(A) (setting fees of $650 when disbursements total $15,000,
a 4.33% fee).

B.
[22]
[23]
[24] Similar reasoning defeats the takings
claim. Taxes and user fees are not takings under the Fifth
Amendment. Koontz v. St. Johns River Water Mgmt. Dist.,
570 U.S. 595, 615, 133 S.Ct. 2586, 186 L.Ed.2d 697 (2013)

V.
Buffets’ final arguments challenge not the uniformity of
the new fees but their size and relationship to the funding
shortfall. These arguments would mean the new fees are

(quoting
Brown v. Legal Found. of Wash., 538 U.S. 216,
243 n.2, 123 S.Ct. 1406, 155 L.Ed.2d 376 (2003) (Scalia, J.,
dissenting)). Those exceptions cannot swallow the important
rule that the government must pay just compensation when
it appropriates property, so the “fee” label is not enough.
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Sperry, 493 U.S. at 62 & n.8, 110 S.Ct. 387 (noting that the
government cannot appropriate property and then “label[ ] the
booty as a user fee”) (citing Webb's Fabulous Pharmacies,
Inc. v. Beckwith, 449 U.S. 155, 162–64, 101 S.Ct. 446, 66
L.Ed.2d 358 (1980) (holding that county's taking the interest
earned on interpleader funds was a taking)). A user fee is not
a taking when it is a “reasonable” amount “imposed for the
reimbursement of the cost of government services.”
63, 110 S.Ct. 387. That is what we have here.

Id. at

[25] For the fee increase to be reasonable, it just needs to
be a “fair approximation of the cost of benefits supplied”
to the debtors.

Id. at 60, 110 S.Ct. 387 (quoting

*382 increase lasts for only a few years, and even during
that short tenure applies only when the fund falls below $200
million. That trigger ties the fee to the availability of the
services it is supporting.
Buffets counters that 2% of the fees go to the Treasury's
general fund and the higher fees as a whole create a “surplus”
in the U.S. Trustee System Fund. Thus, in its eyes, the user
fees are not related to the services debtors receive. But as we
discussed earlier, just about all of the money from the fees
going to the general fund support court services in Trustee
districts (in the form of new judges). And even if the statute
creates a “surplus” in the Fund, the government may offset
user-fee revenue “surplus” in one year “against actual deficits
of past years and perhaps against projected deficits of future

Massachusetts v. United States, 435 U.S. 444, 463 n.19, 98
S.Ct. 1153, 55 L.Ed.2d 403 (1978)). It need not be “precisely
calibrated” to the debtor's use of the Trustee Program.

years.”
1153.

See
id. An exact calibration would be an administrative
nightmare given the number of debtors using the system.

Fees that strengthen the program debtors benefit from are not

[26] Acknowledging that reality, the Supreme Court has
allowed percentage-based fees to serve as a proxy for how

***

much a party uses the service. See
id. at 62, 110 S.Ct.
387 (approving 1.5% fee of awards made by the Iran–United
States Tribunal in exchange for the Tribunal's services);

Buffets’ had disbursements exceeding $1 million for each
of the first three 2018 quarters. The fee increase applies
to those disbursements even though the case was pending
before the increase became law. And the fee increase is
constitutional. We therefore REVERSE the judgment and
remand for modification of the fee orders.

see also
Massachusetts, 435 U.S. at 468, 98 S.Ct. 1153
(approving certain cent-per-gallon fees on aircraft expenses).
An expected—and accepted—byproduct of this system is that
debtors like Buffets may pay “more or less than [they] would
under a perfect user-fee system.”
Sperry, 493 U.S. at 61,
110 S.Ct. 387. Debtors’ actual use of the program therefore
need not drive the fees; the program's availability for their use
is enough. 17

Id. at 63–64, 110 S.Ct. 387.

How much is too much when it comes to user fees? One
reference point is
Sperry, in which the Court approved
a 1.5% fee on awards for a party's use of the Iran–United
States Claims Tribunal. See
id. at 62–64, 110 S.Ct. 387.
There is no indication that 1.5% is near the outer reaches of
reasonableness, but we need not explore the question further.

Massachusetts, 435 U.S. at 470 n.25, 98 S.Ct.

takings. 18

Edith Brown Clement, Circuit Judge, concurring in part and
dissenting in part:
The Constitution authorizes Congress to establish “uniform
Laws on the subject of Bankruptcies throughout the United
States.” U.S. Const. art. I, § 8. We currently have two systems,
one of which is more expensive than the other, and the sole
factor that determines into which system a debtor is placed is
the state in which the debtor files for bankruptcy. Those two
systems are not a uniform law on the subject of bankruptcies,
so I respectfully dissent from Part IV of the opinion. I concur,
however, with Parts I, II, III, and V.

Section 1930(a)(6)’s fee schedule maxes out at 1% for the
largest Chapter 11 debtors.

The Bankruptcy Clause permits wide flexibility. The Supreme
Court has explained that the “uniformity requirement of the
Bankruptcy Clause is not an Equal Protection Clause for

Other features of the 2017 Amendment strongly refute the
notion that it is a taking masquerading as a user fee. The fee

bankrupts.”
Ry. Lab. Execs. Ass'n v. Gibbons, 455 U.S.
457, 470 n.11, 102 S.Ct. 1169, 71 L.Ed.2d 335 (1982). Indeed,
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as our colleagues on the Seventh Circuit explained, it “forbids
only two things. The first is arbitrary regional differences in
the provisions of the bankruptcy code. The second is private
bankruptcy bills ... or the equivalent.” In re Reese, 91 F.3d 37,
39 (7th Cir. 1996).
The majority explains that the difference between the fees
charged to Buffets and the lower fees that an identically
situated debtor in Alabama or North Carolina would be
required to pay is adequately explained by the different
programs that administer bankruptcies in this country. In
two states, the Bankruptcy Administrator (“BA”) program
oversees bankruptcies; in the other forty-eight, the United
States Trustee (“UST”) Program is used. If there is a shortfall
in the UST Program fund, the majority reasons, it's not
arbitrary or irrational to increase fees only in UST districts.
*383 However, the majority's analysis ends too soon. The
majority explains that the higher fees for “a debtor in Texas”
are “a product of the Texas debtor's use of the Trustee,”
but fails to address why the Texas debtor is required to
use the Trustee in the first place, when Alabama and North
Carolina debtors get to use less-expensive Administrators.
In other words, the opinion relies on a flawed tautology:
Congress can justify treating bankrupts differently because
it has chosen to treat them differently (higher fees because
different programs).
To address the question: the sole reason states are treated
differently is regional political influence (of course). The
UST Program was originally intended to be a uniform,
nationwide program, but “well[-]connected and motivated
trustees and judges” convinced North Carolina's senators to
resist expanding the UST Program. Because the program was
phased in, Congress could easily put the states that were
most resistant—Alabama and North Carolina—at the end
of the line. When they continued to resist, they were given
extensions to adopt the UST Program. Eventually, a North
Carolina congressman tucked a permanent exemption from
the UST Program into an unrelated bill during the November
2000 lame duck session. Nothing about North Carolina or
Alabama distinguishes them from any other states in terms
of whether BA or UST is a better fit—the distinction is an
arbitrary political relic.
Grouping debtors into UST and BA districts is itself an
arbitrary regional difference. It results in Buffets’ being
required to pay substantially higher fees to the trustee

overseeing its bankruptcy than an otherwise identically
situated debtor in North Carolina or Alabama would.
Our colleagues on the Ninth Circuit correctly identified this
constitutional infirmity in
St. Angelo v. Victoria Farms,
Inc., 38 F.3d 1525, 1533 (9th Cir. 1994), amended by
46 F.3d 969 (9th Cir. 1995). The majority distinguishes
St. Angelo by mischaracterizing the problem in that case
as a “differing fee structure ... for which Congress gave
‘no justification.’ ” Here, the majority avers, Congress's
justification is that it needed to fund a different program
differently.
First, the majority is factually mistaken. The same
justification (different fees because different programs)
existed in St. Angelo. Second, if the constitutional infirmity
was unexplained unequal fees, the Ninth Circuit could have
simply required equal fees (by reducing the fees owed by the
litigant before them). They didn't do that.
The St. Angelo court's purported solution did not directly
touch on fees at all. The court expressly “decline[d] to
invalidate all of
section 1930 [the section addressing fees]
or any other part of the statutory scheme governing the U.S.
Trustee system.”
St. Angelo, 38 F.3d at 1533. Instead,
the Ninth Circuit held that the “constitutional infirmity in
question may be remedied by simply striking down section
317(a) [of the Judicial Improvements Act of 1990].”
Id.
Section 317(a)—“the basis for the existence today of a
different statutory scheme governing the relationship between
debtors and creditors in Alabama and North Carolina”—was
solely an extension of the deadline for Alabama and North
Carolina to join the UST system. Id. Striking down Section
317(a) could have had no other effect than to force North
Carolina and Alabama into the UST system, only indirectly
affecting fees in those states. In short, the constitutional
infirmity that the Ninth Circuit identified and sought to
correct was not dissimilar fees, but the arbitrary use of two
dissimilar systems.
*384 Congress may have removed the harm to debtors
by equalizing fees after St. Angelo, but it did not fix the
underlying constitutional infirmity of a dis-uniform law on
the subject of bankruptcies. Now that the Judicial Conference
has chosen to treat debtors in BA districts better than
Congress chose to treat UST district debtors, the problem is
once again causing harm.
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The majority questions why I would grant the remedy Buffets
seeks—reducing its fees—rather than impose the remedy
the St. Angelo court offered. That the question can even be
asked should also answer it: The St. Angelo court had no
power to force Alabama and North Carolina into the UST
system, which is why the constitutional infirmity persists
and we are having this debate today. We have no greater
authority than our colleagues on the Ninth Circuit to remake
the bankruptcy system. What we can do is ameliorate the harm
of unconstitutional treatment. So, we should.
This may also explain how the majority is able to mistake
Buffets's argument as a narrow challenge to the fee structure
with no bearing on the underlying dis-uniform systems.
Buffets, understandably, focuses on how the unconstitutional
system hurts it—the system results in Buffets being charged
higher fees. That is, Buffets focuses on the harm more than it
does on the underlying infirmity.
But I fear the majority relies on an excessively uncharitable
reading of Buffets's arguments to escape the constitutional
question. That Buffets relies heavily on
St. Angelo tells
us that they challenge the structure of the law, and not
just the effects. Buffets clearly challenged “the statute, as
amended” for failing to satisfy constitutional standards,
Buffets Br. at 7, and ably explained that the problem stemmed
from the interplay between the two systems, see Buffets
Br. at 28 (“ Sections 1930(a)(6)(B) and
1930(a)(7)
impose different standards based on geography, and are,
by their terms, non-uniform.”); id. at 31–32 (arguing based
on overall unconstitutional structure of the statute); Buffets
Sur-Reply at 16 (“Simply put, Congress cannot create a
geographically isolated problem by implementing a more
costly bankruptcy system in certain parts of the country, and
then claim the Constitution allows it to exact higher fees from
debtors in the applicable geographic area.”) (citing

St.

Angelo, 38 F.3d 1525). The Government also fully briefed
its position on the scope of “uniformity” in the Bankruptcy
Clause (effectively: none) and whether two systems were
constitutionally acceptable. To say that the harm alone was
briefed, but the cause of the harm was not, requires an
unreasonably narrow reading. Where prudent, we should
avoid constitutional questions; but we should not actively
avert our eyes where, as here, a party asks us to rectify a
harmful constitutional violation.
For no better reason than political influence, debtors in two
states enjoy a system subject to lower fees than those in the
other forty-eight states. “This is the type of ‘regionalism’
the Uniformity Clause was intended to prevent.”
In re
Circuit City Stores, Inc., 606 B.R. 260, 270 (Bankr. E.D.
Va. 2019); see also Dan J. Schulman, The Constitution,
Interest Groups, and the Requirements of Uniformity: The
United States Trustee and The Bankruptcy Administrator
Programs, 74 Neb. L. Rev. 91, 103 (1995) (“Uniformity,
however defined, can be seen as an attempt ... to prevent the
federal government from acting or being employed to harm
or advantage one region over another region.”). Two laws are
not a uniform law, so I would hold that the permanent division
of the country into UST districts and BA districts violates the
*385 Bankruptcy Clause and would order Buffets to pay the
lower fee.
Although I respectfully dissent from the majority's analysis
of the uniformity issue in Part IV, I concur with the majority's
analysis of the other important issues raised in this appeal,
including the scope of the term “disbursements,” how best to
read 28 U.S.C. § 1930(a)(6)(B), and Buffets's retroactivity
and takings arguments in Parts I, II, III, and V.
All Citations
979 F.3d 366, 69 Bankr.Ct.Dec. 115

Footnotes
1

2

It was originally thought that the exclusion of Alabama and North Carolina would last only a few years, but a
later law enshrined their special status. See Federal Courts Improvement Act of 2000, Pub. L. No. 106-518,
§ 501, 114 Stat. 2410, 2421–22 (2000).
The statute charges quarterly fees on a sliding scale based on debtors’ quarterly disbursements. See
§ 1930(a)(6).
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3

4
5

The Act also said that 98% of
section 1930(a)(6) fees collected between fiscal years 2018 and 2022 would
be deposited to the U.S. Trustee System Fund, while the other 2% would go to the Treasury's general fund
to help pay for the new temporary judgeships. Id.; see also H.R. REP. NO. 115-130, at 7–8.
Buffets did not make that argument in the bankruptcy court; the court took that view on its own.
Congress did more in the 2018 Amendment than update the quarterly fee schedule. It also made changes
to Chapter 12, the section of the Bankruptcy Code that allows farmers to reorganize. Those amendments
expressly apply only to (1) new cases and (2) pending cases with no confirmed plans and discharge orders.
§ 1005(c), 131 Stat. at 1234. That, Buffets argues, shows Congress would have said the same if it wanted
the quarterly fees to apply to pending cases. But we decline to draw that negative inference. See
Martin
v. Hadix, 527 U.S. 343, 356–57, 119 S.Ct. 1998, 144 L.Ed.2d 347 (1999) (noting that “negative inference”
arguments are weak when legislation addresses different subjects). The Chapter 12 amendments do show
that Congress can make legislation explicitly applicable to pending cases when necessary. But there is an
extra element of “necessity” for the Chapter 12 changes that does not exist with the quarterly fee statute. The
Chapter 12 legislation added a new section to the Code that expanded the scope of Chapter 12 discharge.
See
In re MF Global Holdings Ltd., 615 B.R. 415, 430 (Bankr. S.D.N.Y. 2020). Congress had a need,
then, to clarify that the amendments did not apply to cases with preexisting discharge orders to preserve
parties’ vested rights. Such clarification is not needed for yet another change to the more-than-two-decadeold quarterly fee statute.

6

7

Id.

Even if the fee increase were to apply retroactively, it would not necessarily violate due process.
Bank
Markazi v. Peterson, ––– U.S. ––––, 136 S. Ct. 1310, 1324–25, 194 L.Ed.2d 463 (2016). A retroactive law
need only be “supported by a legitimate legislative purpose furthered by rational means.”
United States.
v. Carlton, 512 U.S. 26, 30–31, 114 S.Ct. 2018, 129 L.Ed.2d 22 (1994) (quotations omitted).
The bankruptcy court relied on a different part of the Constitution in concluding that that increased fees’ lack
of uniformity makes them unconstitutional. That different uniformity provision relates to taxes: Congress may
“lay and collect [t]axes ... ; but all Duties, Imposts, and Excises shall be uniform throughout the United States.”
U.S. Const. art. I, § 8, cl. 1. Perhaps the confusion stemmed from the fact that this limit on the tax power is
called the Uniformity Clause.
Circuit City, 606 B.R. at 269. There is one other mention of uniformity in the
Constitution. In the same clause where it grants Congress power to enact “uniform” bankruptcy laws, Article
I grants Congress the power “To establish a uniform Rule of Naturalization.” U.S. CONST. art. I, § 8, cl. 4.
Despite the bankruptcy court's grounding its holding in the tax-based Uniformity Clause, on appeal both
parties focus on the Bankruptcy Clause, as have most other bankruptcy courts that have considered

8

9
10

challenges to the 2017 Amendment. See, e.g.,
Circuit City, 606 B.R. at 269 (explaining that the different
clauses depend on whether the increased Chapter 11 fees are deemed user fees or taxes). As we explain
later, the increased fees are user fees, see infra pp. 379–80, which means they are not general taxes to
which the Uniformity Clause applies.
Near the end of the Convention, Charles Pinckney proposed the Bankruptcy Clause along with the Full Faith
and Credit Clause. Judith Schenck Koffler, The Bankruptcy Clause and Exemption Laws: A Reexamination of
the Doctrine of Geographic Uniformity, 58 N.Y.U. L. Rev. 22, 35–36 (1983) (citing 2 THE RECORDS OF THE
FEDERAL CONVENTION OF 1787, at 447 (M. Farrand ed. 1911)). Roger Sherman raised the only doubt
about the Bankruptcy Clause, expressing concern because “in England, some bankrupts were sentenced to
death.” Id. (citing 2 THE RECORDS OF THE FEDERAL CONVENTION OF 1787, at 489).
Of course, that means there must be some other constitutional source for the fee statute. The Trustee says
it is a lawful exercise of the Necessary and Proper Clause.
The Trustee contends there is not a uniformity problem for another reason: The fee increase could have
automatically applied in the six Non-Trustee Districts from the beginning. But that ignores that
section
1930(a)(7) says the Judicial Conference “may require” Chapter 11 debtors in Administrator districts “to pay
© 2021 Thomson Reuters. No claim to original U.S. Government Works.
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fees equal to those imposed” in Trustee districts.
28 U.S.C. § 1930(a)(7) (emphasis added). So while the
Trustee is correct that our analysis should focus on what Congress has passed rather than how the law is later
administered, Congress required the new fees in the Trustee Districts but only allowed for their possibility in
the Administrator Districts. The Judicial Conference's delayed implementation of the fee increase highlights
the difference between “may” and “shall.” But see
Trustee's argument on this point).
11

Clinton Nurseries, 608 B.R. at 114–17 (accepting the

The dissent contends that the justification asserted in

St. Angelo was the same one asserted here: the

need to provide “different fees because different programs.” Dissenting Op. 383. But the focus in St. Angelo
was on the underlying creating of the two programs. Without a funding shortfall, there would be no apparent
justification for higher fees in one of the programs. That shortfall exists now. The 2017 statutory amendment is
12

not a law in which “Congress failed to provide an explanation for its decision.”
St. Angelo, 38 F.3d at 1532.
Again, most bankruptcy courts addressing the issue agree. On the uniformity question, the score is 5-3 in
favor of constitutionality. Compare

John Q. Hammons Fall 2006, 618 B.R. at 524-526 (uniform);

Global, 615 B.R. at 446–48 (same);

Mosaic, 614 B.R. at 623–25 (same but excepting 2%); Clayton, 2020

Bankr. LEXIS 842, at *27 (same); and
286–88 (non-uniform);
13

Exide, 611 B.R. at 36–38 (same), with

Circuit City, 606 B.R. at 269–70 (same); and

MF

Life Partners, 606 B.R. at

Buffets, 597 B.R. at 594–95 (same).

Unlike this case, the debtor in
St. Angelo was challenging the creation of the separate systems.
38 F.3d
at 1529. In particular, the court held unconstitutional a 1990 law extending to October 1, 2002 the deadline
for North Carolina and Alabama to join the Trustee program.
Id. at 1531–32. In holding the 1990 extension
unconstitutional, Judge Reinhardt's opinion would have subjected those two states to the Trustee Program.
Id. at 1533, 1535. Because its remedy was to bring North Carolina and Alabama into the Trustee system,
the Ninth Circuit actually applied the fees that Congress established for the Trustee Program.

Id. at 1535.

While otherwise purporting to follow
St. Angelo, the dissent assumes the remedy for a lack of uniformity
would be to remove the new fees in Trustee Districts. But if the problem is the existence of the two systems,
why not follow the
St. Angelo’s remedy of bringing North Carolina and Alabama into the Trustee System?
The trustee makes a similar argument here, contending that if there is a uniformity problem, then the remedy

14

15

should be to immediately apply the increased fees in all districts. Trustee's Br. 30 (citing
Sessions v.
Morales-Santana, ––– U.S. ––––, 137 S. Ct. 1678, 1698, 198 L.Ed.2d 150 (2017). We need not decide what
a proper remedy would be because we find no constitutional violation. We only note the potential disconnect
between the infirmity the dissent finds and the remedy Buffets seeks.
The partial dissent argues that we are viewing Buffets’ argument too narrowly as just a challenge to the 2017
fee increase. Dissenting Op. 384. But the proof is in the briefing. Neither side addresses the decision more
than three decades ago to create two separate systems. Nor was the original 1986 law addressed in the
bankruptcy court decision in this case or in the seven other bankruptcy court rulings deciding a uniformity
challenge to the 2017 fee increase. See supra note 12. As the parties have not litigated the question, we
should not decide the case on a question that did not benefit from the adversarial process—especially when
the dissent's view would undo a longstanding feature of bankruptcy practice.
What about the 2% of the new fees that goes to the Treasury's general fund rather than the Trustee Program?
See
In re Mosaic Mgmt. Grp., Inc., 614 B.R. 615, 623–25 (Bankr. S.D. Fla. 2020) (distinguishing the 2%
as non-uniform). That small amount primarily funds 18 new judgeships, 17 of which are in Trustee Districts.
MF Global, 615 B.R. at 448; see H.R. REP. NO. 115-130, at 7–9. The “de minimis” amount that Trustee
District debtors contribute to funding one Administrator District judge (at most, $278 per $250,000) does

© 2021 Thomson Reuters. No claim to original U.S. Government Works.
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not render the law unconstitutional given the “flexibility inherent” in the uniformity provision.
16
17

Reorganization Act Cases, 419 U.S. at 158, 95 S.Ct. 335; see
MF Global, 615 B.R. at 443,448.
Buffets did not pay close to the 1% as it paid the $250,000 cap, which amounted in the first quarter of 2018
to less than half a percent of disbursements.
This dooms Buffets’ argument that its diminished use of the Trustee Program postconfirmation makes the
user fee excessive. The argument reflects disagreement with the 1996 amendment to
extended the application of quarterly fees to postconfirmation cases.

18

Reg'l R.R.

section 1930, which

Exide, 611 B.R. at 32.

Eastern Enterprises v. Apfel, 524 U.S. 498, 118 S.Ct. 2131, 141 L.Ed.2d 451 (1998), on which Buffets
relies, does not counsel otherwise. That case held that provisions of the Coal Act requiring employers to fund
the health benefits of retired miners were a regulatory taking. Id. at 522–38, 118 S.Ct. 2131. The Eastern
Enterprises law looked nothing like a user fee. The government did not even make that argument as the
amounts the mining company owed were not tied to any government services the company was receiving.

End of Document
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Synopsis
Background: Related Chapter 11 debtors filed motion to
determine amount of United States Trustee (UST) fees,
arguing that statutory amendments which increased UST
quarterly fees created non-uniform bankruptcy law in
violation of the Bankruptcy Clause of the United States
Constitution. The United States Trustee objected. The United
States Bankruptcy Court for the District of Connecticut, No.
17-31897, James J. Tancredi, J., concluded that there was no
uniformity problem, and debtors appealed.

[3] fee legislation was unconstitutional as violating
uniformity provision of the Bankruptcy Clause; abrogating
In re MF Glob. Holdings Ltd., 615 B.R. 415.
Reversed.
Procedural Posture(s): On Appeal; Judgment.
West Headnotes (12)
[1]

[2] fee legislation was a law on the subject of bankruptcy, and
thus was subject to uniformity requirement of the Bankruptcy
Clause; and

Conclusions of law; de novo

On direct appeal from order of bankruptcy court,
the Court of Appeals reviews a bankruptcy
court's legal conclusions de novo and accepts a
bankruptcy court's factual findings unless they
are clearly erroneous. Fed. R. Bankr. P. 8013.

[2]

Federal Civil Procedure
injury or interest
Federal Courts
Requirement

In general;

Case or Controversy

Standing is an essential and unchanging part of
the “case or controversy” requirement of Article
III of the United States Constitution. U.S. Const.
art. 3, § 2.
1 Cases that cite this headnote
[3]

Federal Civil Procedure
injury or interest

In general;

Constitutional standing implicates the subject
matter jurisdiction of court, and court may raise
standing issues sua sponte. U.S. Const. art. 3, § 2.

Holdings: The Court of Appeals, Nardini, Circuit Judge, held
that:
[1] debtor had Article III standing to challenge fee legislation
as violative of uniformity provision of the Bankruptcy Clause;

Bankruptcy
review

2 Cases that cite this headnote
[4]

Federal Civil Procedure
injury or interest

In general;

Federal Civil Procedure
redressability

Causation;

To establish Article III standing, plaintiff must
allege, and ultimately prove, that plaintiff
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has suffered an injury-in-fact which is fairly
traceable to the challenged action of defendant,
and which is likely to be redressed by the
requested relief. U.S. Const. art. 3, § 2.

[5]

Bankruptcy

Parties

Chapter 11 debtor in a judicial district subject
to the United States Trustee (UST) Program,
which, due to amount of disbursements in its
Chapter 11 case, was required to pay an increased
quarterly UST fee as result of geographically
disparate legislation that required increased fees
only in UST districts and not in judicial districts
with Bankruptcy Administrators, had Article III
standing to challenge the legislation as violative
of uniformity provision of the Bankruptcy
Clause; debtor had sustained a concrete injuryin-fact that was traceable to the geographically
discrepant fee increase, and that was capable of
redress through a partial refund of quarterly fees
that it paid before Congress amended statute to
make this quarterly fee increase applicable in all
judicial districts. U.S. Const. art. 1, § 8, cl. 4, art.
3, § 2;

[6]

cl. 4;

Bankruptcy

[8]

2 Cases that cite this headnote
Bankruptcy

Uniformity requirement

28

Statutes

Mandatory or directory statutes

While use of the word “may” in legislation
usually implies some degree of discretion,
this common-sense principle of statutory
construction is by no means invariable and can
be defeated by indications of legislative intent to
the contrary or by obvious inferences from the
structure and purpose of statute.

Uniformity requirement

Clause. U.S. Const. art. 1, § 8, cl. 4;
U.S.C.A. § 1930(a)(6).

28 U.S.C.A. § 1930(a)(6, 7).

2 Cases that cite this headnote

28 U.S.C.A. § 1930(a)(6, 7).

Legislation which amended federal statute that
was literally titled “Bankruptcy fees,” to require
debtors in large Chapter 11 cases in which
there were significant distributions to pay,
as administrative priority expense, increased
quarterly United States Trustee (UST) fees in all
judicial districts subject to the UST Program, and
which thereby affected amount of funds available
for distribution to lower priority creditors during
administration of Chapter 11 case, was a law
on subject of bankruptcy, and thus was subject
to uniformity requirement of the Bankruptcy

[7]

Legislation which required debtors in large
Chapter 11 cases to pay, as administrative
priority expense, increased quarterly United
States Trustee (UST) fees in all judicial districts
subject to the UST Program, but which, in
specifying that these increased fees “m[ight]”
also be collected in Bankruptcy Administrator
districts, merely permitted the collection of
increased fees in judicial districts not subject to
the UST Program, was geographically disparate
bankruptcy legislation, that raised concerns
under uniformity provision of the Bankruptcy
Clause; Congress' use of the mandatory
word “shall” in fee provision applicable in
UST Program districts and of the permissive
word “may” in fee provision applicable in
Bankruptcy Administrator districts required
different interpretations. U.S. Const. art. 1, § 8,

[9]

Constitutional Law
Avoidance of
constitutional questions
Courts
should,
if
possible,
interpret
ambiguous statutes to avoid rendering them
unconstitutional.

[10]

Bankruptcy

Uniformity requirement

Legislation which required debtors in large
Chapter 11 cases to pay, as administrative
priority expense, increased quarterly United
States Trustee (UST) fees in all judicial
districts subject to the UST Program, but which
merely permitted, and did not require, the
payment of such increased fees in judicial
districts with Bankruptcy Administrators, was
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nonuniform law on subject of bankruptcy,
which did not attempt to permissibly deal with
a geographically isolated problem, and thus
was unconstitutional as violating uniformity
provision of the Bankruptcy Clause; abrogating
In re MF Glob. Holdings Ltd., 615 B.R. 415.
U.S. Const. art. 1, § 8, cl. 4;
1930(a)(6, 7).

28 U.S.C.A. §

2 Cases that cite this headnote
[11]

Bankruptcy

Uniformity requirement

To survive scrutiny under uniformity provision
of the Bankruptcy Clause, a law must apply
uniformly to a defined class of debtors. U.S.
Const. art. 1, § 8, cl. 4.

*58 Appeal from the United States Bankruptcy Court for the
District of Connecticut. No. 17-31897— James J. Tancredi,
Judge.
Attorneys and Law Firms
Eric A. Henzy (Christopher H. Blau, on the brief), Zeisler
& Zeisler, P.C., Bridgeport, Connecticut, for DebtorsAppellants.
Jeffrey B. Clark (Ethan P. Davis, Mark B. Stern, Jeffrey
E. Sandberg, Ramona D. Elliott, P. Matthew Sutko, and
Beth A. Levene, on the brief), U.S. Department of Justice,
Washington, D.C., for Trustee-Appellee.
Before: Raggi, Sullivan, and Nardini, Circuit Judges.
Opinion
William J. Nardini, Circuit Judge:

[12]

Bankruptcy

Uniformity requirement

Bankruptcy

Trustees

Appropriate
remedy
where,
due
to
geographically non-uniform bankruptcy law that
subjected only Chapter 11 debtors in judicial
districts subject to the United States Trustee
(UST) Program to obligation to pay increased
quarterly fees based on amount of disbursements
in their cases until legislation was amended
to make this fee increase applicable in both
UST and Bankruptcy Administrator districts,
was entry of order directing a refund to debtor
of amounts in excess of the fees that it would
have paid in a Bankruptcy Administrator district
during this same time period. U.S. Const. art. 1,
§ 8, cl. 4;

28 U.S.C.A. § 1930(a)(6, 7).

West Codenotes
Prior Version Held Unconstitutional
28 U.S.C.A. § 1930(a)(6)(B)
Prior Version Held Unconstitutional
28 U.S.C.A. § 1930(a)(7)

*59 Judicial districts in the United States fall into two
categories: those in which the United States Trustee Program
oversees bankruptcy administration (“UST Districts”) and
those in which judicially appointed bankruptcy administrators
perform the same function (“BA Districts”). See Matter of
Buffets, L.L.C., 979 F.3d 366, 370 (5th Cir. 2020). In 2017,
Congress passed an amendment (the “2017 Amendment”) to
28 U.S.C. § 1930, the statute setting forth quarterly fees
in bankruptcy cases.
Id. at 371. The 2017 Amendment
increased quarterly fees in UST Districts, but the Judicial
Conference of the United States (“Judicial Conference”)
did not immediately impose a parallel increase in the BA
Districts. Id. at 372. Congress later passed the Bankruptcy
Administration Improvement Act of 2020, Pub. L. No.
116-325 (the “2020 Act”), which modified
§ 1930 to
clearly mandate that UST Districts and BA Districts charge
equal fees.
Debtors-Appellants Clinton Nurseries, Inc., Clinton
Nurseries of Maryland, Inc., and Clinton Nurseries of
Florida, Inc. (collectively, “Clinton”) filed for bankruptcy in
December 2017 in the District of Connecticut, which is a UST
District. Clinton incurred fees in accordance with the increase
set forth in the 2017 Amendment during the period after the
2017 Amendment but before the effective date of the 2020
Act, i.e., while the BA Districts were charging lower fees.
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Clinton now appeals from an order of the Bankruptcy
Court (James J. Tancredi, J.) entered on August 29, 2018,
rejecting Clinton's constitutional challenge to the 2017
Amendment. Specifically, the Bankruptcy Court rejected
Clinton's argument that, under the version of
§ 1930 in
effect prior to the 2020 Act, the 2017 Amendment violated the
Bankruptcy Clause of the United States Constitution, which
empowers Congress to enact “uniform Laws on the subject of
Bankruptcies throughout the United States.” U.S. Const. art.
I, § 8, cl. 4 (emphasis added).
We hold that the 2017 Amendment is a “Law[ ] on the subject
of Bankruptcies,” id., implicating the uniformity requirement
of the Bankruptcy Clause. We also hold that, under the
version of
§ 1930 in effect prior to the 2020 Act, the
2017 Amendment violated the uniformity requirement. We
therefore REVERSE the decision of the Bankruptcy Court.
I. Background
A. Quarterly fees in UST and BA Districts prior to the
2017 Amendment
The U.S. Trustee Program, which is part of the U.S.
Department of Justice, oversees bankruptcy administration
in 88 of the 94 federal districts. See

In creating the United States Trustee System Fund and
mandating quarterly fees, Congress sought to ensure the
trustee program would be paid for “by the users of the
bankruptcy system—not by the taxpayer.” H.R. Rep. No.
99-764 at 22.
Initially, only debtors in UST Districts paid quarterly fees.
See
Buffets, 979 F.3d at 371. In 1994, however, the
Ninth Circuit held that the absence of quarterly fees in
BA Districts was unconstitutionally non-uniform. See
St.
Angelo v. Victoria Farms, Inc., 38 F.3d 1525, 1535 (9th Cir.
1994). Congress thereafter enacted § 1930(a)(7) to provide
for corresponding quarterly fees in BA Districts, stating in
relevant part:

28 U.S.C. § 581(a);

Buffets, 979 F.3d at 370. Judicially appointed bankruptcy
administrators, *60 with the oversight of the Judicial
Conference, perform the same role in the remaining six
districts, which are located in North Carolina and Alabama.
See Federal Courts Improvements Act of 2000, Pub. L. No.
106-518 § 501, 114 Stat. 2410, 2421 (2000);

Buffets, 979

F.3d at 370; USA Sales, Inc. v. Off. of the United States Tr.,
No. 5:19-cv-02133, ––– B.R. ––––, ––––, 2021 WL 1226369,
at *3 (C.D. Cal. Apr. 1, 2021).
Congress funds the U.S. Trustee Program through annual
appropriations, offset by money in an account known as the
United States Trustee System Fund. See 28 U.S.C. § 589a;
In re Prines, 867 F.2d 478, 480 (8th Cir. 1989). Most
of the money in the United States Trustee System Fund
comes from quarterly fees paid by debtors in UST Districts
pursuant to 28 U.S.C. § 1930(a)(6).
(A) provides in relevant part:

[A] quarterly fee shall be paid to the
United States trustee ... in each case
under chapter 11 of title 11 ... for
each quarter (including any fraction
thereof) until the case is converted or
dismissed, whichever occurs first.

Section 1930(a)(6)

In districts that are not part of a
United States trustee region [i.e. BA
Districts]..., the Judicial Conference
of the United States may require the
debtor in a case under chapter 11 of
title 11 to pay fees equal to those
imposed by paragraph (6) of this
subsection.

28 U.S.C. § 1930(a)(7) (2000). BA Districts deposit
these quarterly fees into a fund that offsets judicial branch
appropriations. See id.
Following the passage of
§ 1930(a)(7), the Judicial
Conference harmonized fees in UST and BA Districts by
directing that quarterly fees be imposed in BA Districts “in
the amounts specified in
28 U.S.C. § 1930.” Report of the
Proceedings of the Judicial Conference of the United States
45–46 (Sept./Oct. 2001), https://go.usa.gov/xf2vr. This parity
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remained in place until the first quarter of 2018, when the
2017 Amendment took effect in the UST Districts.
B. The 2017 Amendment
Section 1930(a)(6) ties the amount of a debtor's fee in a
UST District to the size of “disbursements”—i.e., the debtor's
payments to third parties.

28 U.S.C. § 1930(a)(6)(A). The

larger the disbursements, the larger the quarterly fee. 1 Prior
*61 to the 2018 effective date of the 2017 Amendment, the
maximum fee under
§ 1930(a)(6) was “$30,000 for each
quarter in which disbursements total more than $30,000,000.”

equivalent fee increase in BA Districts. See Report of
the Proceedings of the Judicial Conference of the United
States 11–12 (Sept. 13, 2018), https://www.uscourts.gov/
sites/default/files/2018-09_proceedings.pdf. Even then, the
Judicial Conference instructed that the fee increase would
not take effect until October 1, 2018, and would apply only
to cases filed after that date. Id. Thus, a debtor in a BA
District who filed for bankruptcy prior to October 1, 2018,
would never be charged the fee increase “no matter how
long the case remain[ed] pending.”
Buffets, 979 F.3d at
372. By contrast, “all qualifying Chapter 11 debtors in UST
Districts were assessed the increased fees—even debtors in
cases commenced before the 2017 Amendment was enacted.”

28 U.S.C. § 1930(a)(6) (2008).

USA Sales, Inc., ––– B.R. at ––––, 2021 WL 1226369, at
*4.

In 2017, Congress amended
§ 1930(a)(6) to temporarily
add to the existing fee schedule an even higher fee where
disbursements equaled or exceeded $ 1 million. The 2017
Amendment states as follows:

During each of fiscal years 2018
through 2022, if the balance in the
United States Trustee System Fund as
of September 30 of the most recent full
fiscal year is less than $200,000,000,
the quarterly fee payable for a quarter
in which disbursements equal or
exceed $1,000,000 shall be the lesser
of 1 percent of such disbursements or
$250,000.

Id. § 1930(a)(6)(B) (2017). Congress enacted the 2017
Amendment after observing a decreasing balance in the
United States Trustee System Fund, due to a nationwide
decline in bankruptcy filings. See

Buffets, 979 F.3d at 371;

USA Sales, Inc., ––– B.R. at ––––, 2021 WL 1226369, at
*4.
As a result of the enactment of the 2017 Amendment,
the parity of fees between UST Districts and BA Districts
came to an end at the start of 2018. While UST Districts
began implementing the fee increase in the first quarter
of 2018, the BA Districts did not do so immediately.
See
Buffets, 979 F.3d at 372. Rather, it was not until
September 2018 that the Judicial Conference adopted an

C. Clinton's quarterly fee challenge
Clinton operates plant nurseries—growing trees, shrubs,
flowers, and ornamental grasses—in Connecticut, Florida,
and Maryland. On December 18, 2017, Clinton filed
for Chapter 11 bankruptcy protection in the District of
Connecticut, which is a UST District.
In the first quarter of 2018, Clinton made disbursements
of approximately $ 3.2 million—well over the $ 1 million
threshold of the 2017 Amendment. Since then, Clinton's
disbursements have consistently exceeded the threshold.
Accordingly, Clinton has been charged—and has paid—the
increased quarterly fees as set forth in the 2017 Amendment.
On April 17, 2019, Clinton filed a motion with the Bankruptcy
Court, seeking relief *62 from the increased quarterly
fees. Clinton argued that the 2017 Amendment violated the
Bankruptcy Clause of the U.S. Constitution, which authorizes
Congress to “[t]o establish ... uniform Laws on the subject of
Bankruptcies throughout the United States.” U.S. Const. art.
I, § 8, cl. 4 (emphasis added). Trustee-Appellee William K.
Harrington, United States Trustee, Region 2 (the “Trustee”)
filed an objection to the motion.
On August 28, 2019, the Bankruptcy Court issued an order
sua sponte converting the contested motion to an adversary
proceeding, determining to treat the objection as a motion
to dismiss, and dismissing the adversary proceeding for
failure to state claims upon which relief could be granted.
The Bankruptcy Court agreed with Clinton that the 2017
Amendment was a bankruptcy law subject to the uniformity
requirement of the Bankruptcy Clause. But the Bankruptcy
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Court also agreed with the Trustee that the 2017 Amendment

D. The 2020 Act
Shortly after the parties fully briefed and argued this appeal,

(6), including the 2017 Amendment, should—at least going
forward—apply uniformly in UST Districts and BA Districts.
Nonetheless, we are still left with the question of whether
Clinton was charged unconstitutional fees under the prior
version of the statute, when the word “may” remained in place
and the BA Districts had yet to fully implement the 2017

Congress amended

Amendment's fee increase. 5

2

was uniform on its face. This direct appeal followed.

3

28 U.S.C. § 1930 through the 2020

Act. The 2020 Act changed the word “may” in
§ 1930(a)
(7) to “shall,” with the provision now stating in relevant part:

In districts that are not part of a
United States trustee region [i.e. BA
Districts]..., the Judicial Conference
of the United States shall require
the debtor in a case under chapter
11 of title 11 to pay fees equal to
those imposed by paragraph (6) of this
subsection.

The Trustee raises two arguments in response. First, the
Trustee argues that the Bankruptcy Court erred in holding
that the 2017 Amendment is even subject to the Bankruptcy
Clause. Second, assuming the Bankruptcy Clause does
govern the analysis, the Trustee defends the Bankruptcy
Court's conclusion that the 2017 Amendment does not violate
the Bankruptcy Clause.
We first consider our subject matter jurisdiction and then
address each of the Trustee's arguments in turn.
A. This Court has subject matter jurisdiction to
consider Clinton's challenge.
At the outset, we must consider whether this Court has
subject matter jurisdiction over Clinton's challenge to the
constitutionality of the 2017 Amendment.

28 U.S.C. § 1930(a)(7) (emphasis added).
II. Discussion
[1] This Court reviews a bankruptcy court's legal
conclusions de novo and accepts a bankruptcy court's factual

[2] [3] “Article III, Section 2 of the Constitution limits the
subject-matter jurisdiction of the federal courts to ‘Cases’

findings unless such findings are clearly erroneous.
Barnet, 737 F.3d 238, 246 (2d Cir. 2013).

and ‘Controversies.’ ”
SM Kids, LLC v. Google LLC,
963 F.3d 206, 211 (2d Cir. 2020). “Standing ‘is an essential
and unchanging part of the case-or-controversy requirement

In re

On appeal, Clinton argues that the Bankruptcy Court erred
in rejecting its argument that the 2017 Amendment was
unconstitutionally non-uniform on its face. 4 Clinton explains
that, at the time it incurred the disputed quarterly fee
charges in this case,

§ 1930(a)(6) provided that UST

Districts “shall” charge the fee increase, while
§ 1930(a)
(7) provided that BA Districts “may” charge the fee
increase. This distinction, according to Clinton, permitted
the delayed and then incomplete implementation of the 2017
Amendment's fee increase in the BA Districts, which resulted
in a fee discrepancy between the UST and BA Districts and,
thus, a lack of constitutionally mandated uniformity.
The 2020 Act, as explained above, has recently replaced
the word “may” with *63 “shall” in
As amended, the fee schedule set forth in

of Article III.’ ”
Cent. States Se. & Sw. Areas Health
& Welfare Fund v. Merck-Medco Managed Care, L.L.C.
(“Cent. States”), 433 F.3d 181, 198 (2d Cir. 2005) (quoting
Lujan v. Defs. of Wildlife, 504 U.S. 555, 560, 112 S.Ct.
2130, 119 L.Ed.2d 351 (1992)); see
Warth v. Seldin, 422
U.S. 490, 498, 95 S.Ct. 2197, 45 L.Ed.2d 343 (1975) (“In
its constitutional dimension, standing imports justiciability:
whether the plaintiff has made out a ‘case or controversy’
between himself and the defendant within the meaning of
Art. III. This is the threshold question in every federal case,
determining the power of the court to entertain the suit.”).
Because constitutional standing implicates the subject matter
jurisdiction of the Court, we may raise the issue nostra sponte.
Cent. States, 433 F.3d at 198.

§ 1930(a)(7).
§ 1930(a)

© 2021 Thomson Reuters. No claim to original U.S. Government Works.
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[4] [5] “To establish Article III standing, a plaintiff must ...
entitled: “Bankruptcy fees.” See
SCI Direct, 2020 WL
allege, and ultimately prove, that [the plaintiff] has suffered an
5929612, at *9. 7 Under
§ 1930(a)(6), a debtor must
injury-in-fact that is fairly traceable to the challenged action
“pay
pre-confirmation
UST
fees
as an administrative priority
of the defendant, and which is likely to be redressed by the
expense before it pays its commercial creditors, bondholders,
requested relief.”
Baur v. Veneman, 352 F.3d 625, 632
and shareholders.” In re MF Glob. Holdings Ltd., 615 B.R.
(2d Cir. 2003). Here, Clinton filed for bankruptcy prior to
at 445 (internal quotation marks omitted). Accordingly, any
October 1, 2018; was subject to a fee increase pursuant to the
2017 Amendment due to the size of its disbursements; and
paid more than a similarly situated debtor (i.e., one with the
same filing date and disbursement size) would owe in a BA
District, where the increased fee schedule had not yet been
*64 implemented by the Judicial Conference. Thus, Clinton
has sustained a concrete injury-in-fact that is traceable to the
geographically discrepant fee increase and that is capable of
redress through a partial refund (reducing Clinton's quarterly
fees to the level it would have paid had it filed for bankruptcy
at the same time in a BA District rather than a UST District).
We conclude, therefore, that Clinton has standing to raise this
constitutional challenge and to seek reimbursement.
B. The 2017 Amendment is subject to the uniformity
requirement of the Bankruptcy Clause.
[6] Turning to the merits of the constitutional challenge, we
must first consider whether the 2017 Amendment is a “Law[ ]
on the subject of Bankruptcies” implicating the uniformity
requirement of the Bankruptcy Clause. U.S. Const. art. 1,
§ 8, cl. 4. The Trustee argues that the Bankruptcy Clause
does not apply to the 2017 Amendment “because it is an
administrative funding measure, not a substantive bankruptcy
law.” Appellee's Br. at 13.
The Trustee's argument has been repeatedly rejected by
other courts. See
In re MF Glob. Holdings Ltd., 615
B.R. 415, 446 (Bankr. S.D.N.Y. 2020) (collecting cases
and observing that “every bankruptcy court that has
addressed the constitutionality of the 2017 Amendment
under the Bankruptcy Clause” has “concluded that the 2017
Amendment is ‘on the subject of Bankruptcies’ ”). 6 And
for good reason: The subject of the 2017 Amendment
plainly fits within the Supreme Court's broad definition of
“bankruptcy” as “the subject of the relations between an
insolvent or nonpaying or fraudulent debtor and his creditors,
extending to his and their relief.”
Ry. Labor Execs.' Ass'n
v. Gibbons, 455 U.S. 457, 466, 102 S.Ct. 1169, 71 L.Ed.2d
335 (1982) (internal quotation marks omitted)). The 2017
Amendment amends a statute,

§ 1930, that is literally

change in fees imposed pursuant to
§ 1930 “affects the
amount of funds available for distribution to lower-priority
creditors.”

SCI Direct, 2020 WL 5929612, at *9 (internal

quotation marks omitted). 8
*65 As the Ninth Circuit reasoned in addressing
§
1930 before the 2017 Amendment, the quarterly fee statute
“clearly governs the relationship between creditor and debtor
and, accordingly, falls within the scope of” the uniformity
requirement set forth in the Bankruptcy Clause. St. Angelo,
38 F.3d at 1530. We reach the same conclusion here. We
hold that, because the 2017 Amendment similarly governs
debtor-creditor relations and impacts the relief available, it
is a bankruptcy law subject to the Bankruptcy Clause and is
constitutional only if “uniform.” U.S. Const. art. I, § 8, cl. 4.
C. Prior to the 2020 Act, the 2017 Amendment was
unconstitutionally non-uniform on its face.
We turn next to the question of whether, under the version
of
§ 1930 in effect prior to the 2020 Act, the 2017
Amendment violated the uniformity requirement of the
Bankruptcy Clause.
The parties do not dispute that, during the period in which
Clinton paid the quarterly fees at issue in this case, there
was a clear geographic discrepancy in application of the 2017
Amendment's fee increase: debtors like Clinton who filed
for bankruptcy in UST Districts were charged the increase
beginning January 1, 2018; debtors who filed for bankruptcy
in BA Districts before October 1, 2018, were never charged
the increase.
The Trustee makes two arguments as to why, notwithstanding
the geographic discrepancy, the 2017 Amendment was
uniform on its face. First, the Trustee contends that, under
the text of
§ 1930 prior to the 2020 Act, Congress
mandated equal implementation of the 2017 Amendment's
fee increase in UST and BA Districts, and the delayed
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and inconsistent implementation of the fee increase in the
BA Districts actually contravened statutory language that
was facially uniform. Second, the Trustee suggests that a
narrowly defined exception to the uniformity requirement—
the “geographically isolated problem” exception—justified
the fee discrepancy. We find neither argument persuasive.

1. The Trustee's proposed textual
interpretation is not persuasive.
[7] Clinton, in arguing that the pre-2020 Act version of
the 2017 Amendment was non-uniform on its face, traces
the fee discrepancy to a lexical distinction between

§

1930(a)(6) and
§ 1930(a)(7). Specifically,
§ 1930(a)
(6) stated that designated fees—before and after the 2017
Amendment's fee increase—“shall” be imposed on debtors in
UST Districts. By contrast, before the 2020 Act, § 1930(a)
(7) stated that the Judicial Conference “may” impose the same
fees from
§ 1930(a)(6) in BA Districts. See
28 U.S.C.
§ 1930(a)(6)-(7). Thus, by the plain terms of the statute,
while

the Judicial Conference to implement the amendment on a
different effective date. ... The failure to implement a fee
statute consistently across all judicial districts does not render
the statute itself unconstitutional ....”).
[8] We cannot, however, simply overlook Congress's
decision to use the permissive term “may” in
§ 1930(a)
(7). To be sure, the Supreme Court has acknowledged that,
in some limited scenarios, the word “may” can impose a
mandatory directive: Although “[t]he word ‘may,’ when used
in a statute, usually implies some degree of discretion[,] ...
[t]his common-sense principle of statutory construction is by
no means invariable ... and can be defeated by indications of
legislative intent to the contrary or by obvious inferences from
the structure and purpose of the statute.”
United States v.
Rodgers, 461 U.S. 677, 706, 103 S.Ct. 2132, 76 L.Ed.2d 236
(1983) (footnote and citations omitted). Here, however, the
choice of the permissive term appears particularly intentional
given that Congress used “shall” in numerous other places
in § 1930—and even in
§ 1930(a)(7) itself, which, in its
pre-2020 Act form, read in full:

§ 1930(a)(6) required application of the increase
In districts that are not part of a United
States trustee region as defined in

in UST Districts,
§ 1930(a)(7) permitted application of
the increase in BA Districts. And it is this distinction,
Clinton explains, that yielded the dissimilar application: In
accordance with the discretion afforded by the permissive

section 581 of this title, the Judicial
Conference of the United States may
require the debtor in a case under
chapter 11 of title 11 to pay fees equal
to those imposed by paragraph (6)
of this subsection. Such fees shall be
deposited as offsetting receipts to the
fund established under section 1931
of this title and shall remain available
until expended.

language of § 1930(a)(7), the Judicial Conference delayed
the implementation of the fee increase in the BA Districts for
nine months and, even after implementation, did not *66
apply the increase on a going-forward basis to debtors who
filed for bankruptcy prior to the implementation date.
The Trustee asks us to ignore the distinction between
the “shall” used in

§ 1930(a)(6) and the “may” used

in
§ 1930(a)(7), urging us to view both provisions as
imposing, uniformly, a mandatory obligation. He emphasizes
that

§ 1930(a)(7) was enacted to eliminate the uniformity

problem identified by the Ninth Circuit in
St. Angelo,
supporting Congress's intent to harmonize fees. Through
this lens, the Trustee reasons, the Judicial Conference's
delayed implementation in the BA Districts would appear
an unauthorized act which would not render the statute
itself non-uniform. See Appellee's Br. at 28–29 (“Nothing in
Congress's 2017 amendment authorized, much less directed,

28 U.S.C. § 1930(a)(7) (emphasis added). The Supreme
Court cautions against ignoring contexts in which “Congress’
use of the permissive ‘may’ ... contrasts with the legislators’
use of a mandatory ‘shall’ in the very same section,” and
where “[e]lsewhere in [the same statute], Congress used
‘shall’ to impose discretionless obligations.”
Lopez v.
Davis, 531 U.S. 230, 241, 121 S.Ct. 714, 148 L.Ed.2d 635
(2001). 9
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[9] Additionally, in recently rejecting the Trustee's proposed
textual interpretation, *67 the Fifth Circuit explained that
“[t]he Judicial Conference's delayed implementation of the
fee increase highlights the difference between ‘may’ and
‘shall.’ ”

Matter of Buffets, L.L.C., 979 F.3d at 378

10

n.10. It is, indeed, telling that the Judicial Conference itself
apparently understood the 2017 Amendment as authorizing,
but not requiring, it to impose a fee increase in BA Districts.
Although “courts should, if possible, interpret ambiguous
statutes to avoid rendering them unconstitutional,”
United
States v. Davis, ––– U.S. ––––, 139 S. Ct. 2319, 2332 n.6,
204 L.Ed.2d 757 (2019), for the reasons we have already
discussed, we find no ambiguity in the statute's grant of
permissive authority to the Judicial Conference to adjust fees
and thus are obliged to identify unconstitutionality.

2. The “geographically isolated
problem” exception does not apply.
[10] The Trustee suggests that we can nonetheless
salvage the constitutionality of the 2017 Amendment
through application of the “geographically isolated problem”
exception to the uniformity requirement—an exception
recognized by the Supreme Court in
Blanchette v.
Connecticut General Insurance Corp., 419 U.S. 102, 95
S.Ct. 335, 42 L.Ed.2d 320 (1974). In
Blanchette, the
Supreme Court addressed the constitutionality of the Rail Act,
which set special laws for bankrupt railroads and expressly
applied only to a particular geographic region. The Supreme
Court concluded that the Rail Act did not contravene the
Bankruptcy Clause's uniformity requirement because all of
the country's bankrupt railroads at that time were located
in the designated region and therefore, in targeting the
national rail transportation crisis, the statute addressed a
geographically isolated problem.

Id. at 159–160, 95 S.Ct.

335. Blanchette explained, “The problem dealt with (under
the Bankruptcy Clause) may present significant variations
in different parts of the country. ... [T]he uniformity *68
clause was not intended to hobble Congress by forcing it
into nationwide enactments to deal with conditions calling for
remedy only in certain regions.”
Id. at 159, 95 S.Ct. 335
(internal quotation marks, alterations, and citations omitted).
Several bankruptcy courts across the country have applied
the “geographically isolated problem” exception in upholding

the constitutionality of the 2017 Amendment. 11 The Fifth
Circuit's majority opinion in
Buffets ultimately took the
same approach, reasoning that the exception applied because
the 2017 Amendment aimed to ensure proper funding of
the UST System—a system that exists only in an isolated
geographic region. See
Buffets, 979 F.3d at 378 (“Just
as it did in addressing the failure of railroads in the
industrial heartland, Congress confronted the problem of an
underfunded Trustee Program where it found it: in the Trustee
districts.”). 12 The Fourth Circuit's majority opinion in
In
re Circuit City Stores, Inc., agreed with the Fifth Circuit's
reasoning and similarly applied the “geographically isolated
problem” exception. See
996 F.3d at 166 (“Because only
those debtors in Trustee districts use the U.S. Trustees,
Congress reasonably solved the shortfall problem with fee
increases in the underfunded districts.”).
[11] We are concerned, however, that the bankruptcy
courts and the
Buffets and
Circuit City opinions have
overlooked a critical distinction. The Supreme Court did
hold in
Blanchette that Congress may “take into account
differences that exist between different parts of the country,
and ... fashion legislation to resolve geographically isolated
problems.”

419 U.S. at 159, 95 S.Ct. 335. But the Supreme

Court later clarified in Gibbons that, “[t]o survive scrutiny
under the Bankruptcy Clause, a law must at least apply
uniformly to a defined class of debtors.”

Gibbons, 455

U.S. at 473, 102 S.Ct. 1169. In Blanchette, all members of
the class of debtors impacted by the statute were confined to
a sole geographic area: The statute applied only to bankrupt
railroad companies, and there were no bankrupt railroad
companies located outside the statutorily designated region.
See
Blanchette, 419 U.S. at 159–60, 95 S.Ct. 335. 13
Here, by contrast, the 2017 *69 Amendment's fee increase
applies to the class of debtors whose disbursements exceed $ 1
million, and there has been no suggestion that members of that
broad class are absent in the BA Districts. This case therefore
presents the exact problem avoided in
Blanchette: Two
debtors, identical in all respects save the geographic locations
in which they filed for bankruptcy, are charged dramatically
different fees. 14
Nor is the funding shortfall plaguing the UST system
caused by a “geographically isolated problem” that would
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place the entire class of affected debtors only in those
districts. Rather, the distinction between UST Districts
and BA Districts appears to exist only because Congress
chose—for politically expedient reasons—to create a dual

our ruling is limited to the particular debtors who brought this
appeal, who, as discussed above, clearly have standing to seek
reimbursement.

bankruptcy system.
Matter of Buffets, L.L.C., 979 F.3d
at 383 (Clement, J., concurring in part and dissenting in
part) (identifying distinction as an “arbitrary political relic”).
Indeed, the UST program was intended to be a uniform,
nationwide program, but lawmakers in Alabama and North
Carolina resisted and, after receiving a number of extensions,
ultimately were granted a permanent exemption from the

III. Conclusion
In sum, we hold as follows:

UST program in an unrelated law.
Id. To allow Congress
to use that variation to justify charging different fees is
to “rel[y] on a flawed tautology: Congress can justify
treating bankrupts differently because it has chosen to treat
them differently (higher fees because different programs).”
Id. 15 Put another way: Application of the “geographically
isolated problem” exception here would yield the following
inexplicable rule: Congress must enact uniform laws on the
subject of bankruptcy ... except when Congress elects to
treat debtors non-uniformly. Such reasoning would render
the uniformity requirement of the Bankruptcy Clause of the
Constitution effectively meaningless.
[12] In sum, we cannot evade a finding of non-uniformity
through either a contortion of the statutory text or
an application of the “geographically isolated problem”
exception. We conclude that the 2017 Amendment, prior to
the 2020 Act, was unconstitutional on its face insofar as it
charged higher fees to debtors in UST Districts. 16 To the
extent that Clinton has *70 already paid the unconstitutional
fee increase, it is entitled to a refund of the amount in excess
of the fees it would have paid in a BA District during the same
time period. In directing this refund, however, we note that

1. Clinton has standing to bring its constitutional challenge
and to seek reimbursement because it filed for bankruptcy in a
UST District prior to October 1, 2018; qualified for and paid a
fee increase pursuant to the 2017 Amendment due to the size
of its disbursements; and paid more than a similarly situated
debtor (with the same filing date and disbursement size)
would owe in a BA District, where the increased fee schedule
had not yet been implemented by the Judicial Conference.
2. Because the 2017 Amendment governs debtor-creditor
relations, it is subject to the uniformity requirement of the
Bankruptcy Clause.
3. Prior to the 2020 Act, the 2017 Amendment was
unconstitutionally non-uniform on its face because it
mandated a fee increase in UST Districts but only permitted
a fee increase in BA Districts.
We therefore REVERSE the judgment of the Bankruptcy
Court and direct that the Bankruptcy Court provide Clinton
with a refund of the amount of quarterly fees paid in in excess
of the amount Clinton would have paid in a BA District during
the same time period.
All Citations
998 F.3d 56, 70 Bankr.Ct.Dec. 65

Footnotes
1

Specifically, the statute, both before and after the 2017 amendment, provides in relevant part:
The fee shall be $325 for each quarter in which disbursements total less than $15,000; $650 for
each quarter in which disbursements total $15,000 or more but less than $75,000; $975 for each
quarter in which disbursements total $75,000 or more but less than $150,000; $1,625 for each quarter
in which disbursements total $150,000 or more but less than $225,000; $1,950 for each quarter in
which disbursements total $225,000 or more but less than $300,000; $4,875 for each quarter in which
disbursements total $300,000 or more but less than $1,000,000; $6,500 for each quarter in which
disbursements total $1,000,000 or more but less than $2,000,000; $9,750 for each quarter in which
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disbursements total $2,000,000 or more but less than $3,000,000; $10,400 for each quarter in
disbursements total $3,000,000 or more but less than $5,000,000; $13,000 for each quarter in
disbursements total $5,000,000 or more but less than $15,000,000; $20,000 for each quarter in
disbursements total $15,000,000 or more but less than $30,000,000; $30,000 for each quarter in
disbursements total more than $30,000,000.
2

3

4

5

which
which
which
which

28 U.S.C. § 1930(a)(6)(A) (2017);
28 U.S.C. § 1930(a)(6) (2008).
By the same order, the Bankruptcy Court determined that another debtor, Triem, LC (“Triem”), did not have
standing to challenge the 2017 Amendment because Triem's fees under the 2017 Amendment were identical
to the fees Triem would have paid absent the amendment. Triem has not appealed, and Clinton expressly
declines to challenge the standing determination.
On November 8, 2019, a district court in the District of Connecticut certified this matter for direct appeal
pursuant to 28 U.S.C. § 158(d)(2)(A). On April 14, 2020, this Court granted Clinton's petition for permission
to appeal in this Court.
Clinton expressly disclaims any as-applied challenge. See Appellants’ Br. at 22 n.7 (“To be clear, the
Appellants did not and do not make an as-applied challenge to the 2017 Amendment. ... [T]he Appellants
claim that the 2017 Amendment is facially unconstitutional ....”).
It is by no means obvious that the 2020 Act will entirely eliminate the geographic discrepancy that Clinton
argues constitutes unconstitutional non-uniformity. See
USA Sales, Inc., ––– B.R. at –––– n.46, 2021 WL
1226369, at *17 n.46 (“[I]t remains unclear to which cases the Judicial Council will apply the 2020 Act. ... [I]f
the Judicial Council applies the new fees only to cases filed on or after the effective date of the 2020 Act
(as the Judicial Council did with the 2017 Amendment), then the constitutional non-uniformity problem will
persist.”). We need not, and do not, decide this issue because before us is only the constitutionality of the
2017 Amendment prior to the 2020 Act.

6

See also
In re SCI Direct, LLC, 2020 WL 5929612, at *9 (Bankr. N.D. Ohio Sept. 22, 2020) (“[T]he
2017 amendment is clearly a law on the subject of bankruptcies. It appears that every court to address the
constitutionality of the 2017 amendment under the Bankruptcy Clause has reached the same conclusion.”); cf.
Buffets, 979 F.3d at 377 (“The consensus view of bankruptcy courts that Chapter 11 fees are Bankruptcy
Clause legislation is likely correct. But we need not decide the question because, even assuming it is, we
find no uniformity problem.”).

7

Congress created

§ 1930 as part of a 1978 law entitled “An act to establish a uniform Law on the Subject of

Bankruptcies.”
In re MF Glob. Holdings Ltd., 615 B.R. at 446 (emphasis added) (internal quotation marks
omitted). Decades later, “Congress stated that it was enacting the 2017 Amendment under the Bankruptcy
Clause,” with “the sponsor of the bill containing the 2017 Amendment ... inform[ing] Congress that it had the
power to enact the 2017 Amendment pursuant to Article 1, Section 8, Clause 4 of the Constitution ....”
8

Accord

Id.

In re Life Partners Holdings, Inc., 606 B.R. 277, 287–88 (Bankr. N.D. Tex. 2019) (because “[t]he

fees required by
§ 1930 are granted administrative claim status in bankruptcies, ... any increase or
decrease in fees payable to the U.S. Trustee affects the amount of funds available for distribution to lowerpriority creditors and the debtor”), abrogated on other grounds by
(5th Cir. 2020); see also

Matter of Buffets, L.L.C., 979 F.3d 366

In re Mosaic Mgmt. Grp., Inc., 614 B.R. 615, 623 (Bankr. S.D. Fla. 2020) (because

“[t]he amount of the fee due to the UST directly impacts distributions to other creditors[,] ...
§ 1930(a)
(6), both before and after enactment of the [2017] Amendment, is a law on the subject of bankruptcies that
implicates the related uniformity requirement under the Constitution”).
9

We note that, in amending
§ 1930(a)(7) to replace “may” with “shall,” the 2020 Act purports to “confirm
the longstanding intention of Congress that quarterly fee requirements remain consistent across all Federal
© 2021 Thomson Reuters. No claim to original U.S. Government Works.
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judicial districts.” Pub. L. No. 116-325, § 2(a)(4)(B). While we certainly may consider a later Congress's
statements regarding the intention of the Congress that originally drafted

§ 1930(a)(7), we are not

constrained to view such statements as dispositive. See
Fed. Hous. Admin. v. Darlington, Inc., 358 U.S.
84, 90, 79 S.Ct. 141, 3 L.Ed.2d 132 (1958) (explaining that “[s]ubsequent legislation which declares the intent
of an earlier law” is “entitled to weight” but is not “conclusive in determining what the previous Congress
meant”); see also
Haynes v. United States, 390 U.S. 85, 87 n.4, 88 S.Ct. 722, 19 L.Ed.2d 923 (1968)
(“The view of a subsequent Congress of course provide no controlling basis from which to infer the purposes
of an earlier Congress.” (emphasis added)); Smith v. Socialist People's Libyan Arab Jamahiriya, 101 F.3d
239, 244 (2d Cir. 1996) (observing both that “subsequently enacted legislation might not be a reliable guide
to the intent of a prior Congress” and also that “subsequent Congressional actions should not be rejected
out of hand as a source that a court may consider in the search for legislative intent” (internal quotation
marks omitted)). Ultimately, we cannot ignore the fact that, in analyzing the motivations behind the earlier
Congress's choice of the word “may,” the Congress that passed the 2020 Act inevitably looked through the
lens of the constitutional quagmire that resulted. Cf.
Consumer Prod. Safety Comm'n v. GTE Sylvania,
Inc., 447 U.S. 102, 117, 100 S.Ct. 2051, 64 L.Ed.2d 766 (1980) (“[T]he views of a subsequent Congress
form a hazardous basis for inferring the intent of an earlier one.”). We conclude that the ordinary meaning of
“may” as permissive rather than mandatory (which, apparently, is how the Judicial Conference understood
the word) outweighs Congress's subsequent statement regarding its earlier meaning (which, we note, it oddly
purported to confirm in a statute where it decided to amend that very language).
10

See also

In re Circuit City Stores, Inc., No. 19-2240, 996 F.3d 156, 173–74 (4th Cir. Apr. 29, 2021)

(Quattlebaum, J. concurring in part and dissenting in part) (declining to read “may” in

28 U.S.C. § 1930(a)

(7) as imposing a mandatory obligation);
USA Sales, Inc., ––– B.R. at ––––, 2021 WL 1226369, at *17
(“[A]lthough the term ‘may’ is sometimes used (sloppily) to signify a mandatory obligation, Congress’ use of
the term ‘shall’ in

28 U.S.C. § 1930(a)(6) is unambiguously mandatory, which indicates that term ‘may’ in

the following paragraph,
28 U.S.C. § 1930(a)(7), is intended to be permissive. In other words, Congress
required the new fees in the UST Districts but only allowed for their possibility in the BA Districts. The decision
of the Judicial Conference to delay its adoption of the 2017 Amendment further underscores the difference
between the terms ‘may’ and ‘shall.’ ” (internal quotation marks, alterations, and citations omitted)).
11

See

SCI Direct, 2020 WL 5929612, at *10 (“[T]he 2017 amendment ... remedies a geographically isolated

problem that is unique to UST Program Districts, i.e. the depletion of the UST System Fund.”);
MF Glob.
Holdings Ltd., 615 B.R. at 447 (“[T]he 2017 Amendment applies uniformly to debtors in UST Districts to solve
the depleting funding unique to the UST Districts.”);
Mosaic, 614 B.R. at 624 (the 2017 Amendment is not
unconstitutionally non-uniform on the whole because the “overarching purpose” of the 2017 Amendment is
to “eliminat[e] a funding shortfall in the UST system and develop[ ] a reasonable reserve for the same,” and
“the Amendment effected a fee increase only in districts where the UST is active”).
12

13

See also
Buffets, 979 F.3d at 378 (“[Congress] drew a program-specific distinction that only indirectly has
a geographic dimension. It does make it more expensive for a debtor in Texas than a debtor in North Carolina
to go through bankruptcy, but that is not an arbitrary distinction based on the residence of the debtor or
creditors; it is a product of the Texas debtor's use of the Trustee. By increasing fees for large debtors in those
districts, Congress sought to remedy a shortfall in the program's funding. Only debtors in Trustee Districts
use trustees, so Congress could solve the evil to be remedied with a fee increase in just the underfunded
districts.” (internal quotation marks and citation omitted)).
See
id. (“The national rail transportation crisis that produced the Rail Act centered in the problems of the
rail carriers operating in the region defined by the Act, and these were the problems Congress addressed.
© 2021 Thomson Reuters. No claim to original U.S. Government Works.
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In re Clinton Nurseries, Inc., 998 F.3d 56 (2021)
70 Bankr.Ct.Dec. 65

No railroad reorganization proceeding, within the meaning of the Rail Act, was pending outside that defined
region on the effective date of the Act or during the 180-day period following the statute's effective date. Thus
the Rail Act in fact operates uniformly upon all bankrupt railroads then operating in the United States and
uniformly with respect to all creditors of each of these railroads.” (footnote omitted)).
14

Cf.

In re Circuit City Stores, Inc., 606 B.R. 260, 270 (Bankr. E.D. Va. 2019), aff'd in part, rev'd in part

and remanded,
No. 19-2240, 996 F.3d 156 (4th Cir. Apr. 29, 2021) (“Had the Debtors filed their chapter
11 bankruptcy petitions a mere 140 miles south in Raleigh, North Carolina, the Debtors would be paying
substantially lower quarterly fees than they are paying now. This is the type of regionalism the Uniformity
Clause was intended to prevent.” (footnote and internal quotation marks omitted)).
15

The partial dissent in
Circuit City similarly recognized that “[j]ustifying the differences here on the fact that
the Trustee Program districts face the budgetary problems ... ignores the fact that those districts only face the
budgetary problems because Congress treated them differently in the first place.”

Circuit City, 996 F.3d

at 175 (Quattlebaum, J., concurring in part and dissenting in part); see also
USA Sales, Inc., ––– B.R. at
––––, 2021 WL 1226369, at *17 (declining to conclude “that the relevant class of debtors for the purpose of
the 2017 Amendment is Chapter 11 debtors in UST districts” because this “fails to address why Chapter 11
debtors in UST Districts are required to use the UST in the first place, whereas debtors in BA Districts get to
use less-expensive Administrators” (internal quotation marks, citations, and footnote omitted)).
16

As noted, see supra at n.5, we conclude only that the pre-2020 Act version of the 2017 Amendment,
28
U.S.C. § 1930(a)(6)(B), was facially unconstitutional. We do not address the constitutionality of the current
version, or of any other portion of
§ 1930, or of any other aspect of the UST/BA District system. Clinton
raises only a narrow challenge to the pre-2020 Act version of the 2017 Amendment, and we confine our ruling
to that provision. Cf.

St. Angelo, 38 F.3d at 1532 (“In determining whether the statutory scheme governing

the U.S. Trustee system in general, and the fee structure outlined in
28 U.S.C. § 1930 in particular, are
unconstitutional, we must adhere to the principle of judicial restraint. ... [C]ourts must cautiously exercise their
power to declare a statute constitutionally void and narrowly confine their holdings when possible.”).

End of Document
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_________________________________
Appeal from the United States Bankruptcy Court
for the District of Kansas
(16-21142)
_________________________________
Nicholas Zluticky (with Zachary H. Hemenway, Michael P. Pappas, and J. Nicci Warr on
the briefs) of Stinson LLP, Kansas City and Clayton, Missouri, for Debtors-Appellants.
Jeffrey E. Sandberg (with Mark B. Stern, Ramona D. Elliott, P. Matthew Sutko, Andrew
W. Beyer, and Brian M. Boynton on the brief) of the U.S. Department of Justice,
Washington, District of Columbia, for Appellee.
Bradley L. Drell and Heather M. Mathews of Gold, Weems, Bruser, Sues & Rundell,
Alexandria, Louisiana, on the brief for Amici Curiae.
_________________________________
Before BACHARACH, EBEL, and PHILLIPS, Circuit Judges.
_________________________________
PHILLIPS, Circuit Judge.
_________________________________
Appellants, seventy-six Chapter 11 debtors associated with John Q. Hammons
Hotels & Resorts (Debtors), argue that they incurred more than $2.5 million of quarterly
Chapter 11 disbursement fees from January 2018 through December 2020. First, Debtors
fault the bankruptcy court’s statutory interpretation, arguing that it applied the quarterly
fees retroactively to pending cases against Congress’s intent. We conclude that the
presumption against retroactivity doesn’t apply here, because Congress increased the
quarterly bankruptcy fees prospectively. Second, and alternatively, Debtors fault
Congress, arguing that charging different Chapter 11 disbursement fees depending on the
location of the bankruptcy filing violates the uniformity requirement of the Bankruptcy
Clause, U.S. Const. art I, § 8, cl. 4. On this point, we conclude that Debtors must prevail.
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Accordingly, we reverse and remand for recalculation of the quarterly Chapter 11
disbursement fees and a refund of overpayments.
BACKGROUND
I.

Historical Background
The federal judiciary is divided into ninety-four judicial districts. Nearly all

judicial districts have a bankruptcy court. The Department of Justice, through its Trustee
Program, administers bankruptcy proceedings for eighty-eight judicial districts.1 E.g., In
re Cir. City Stores, Inc., 996 F.3d 156, 160 (4th Cir. 2021). The Judicial Conference,
through its Bankruptcy Administrator Program, administers bankruptcy proceedings in
the remaining six districts, located in Alabama and North Carolina. Id. (footnote omitted).
This system of dual bankruptcy programs began in 1978. See Pub. L. No. 95-598,
§§ 224–32, 92 Stat. 2549, 2662–65 (1978). Before then, bankruptcy judges in all judicial
districts supervised and administered their own bankruptcy proceedings. H.R. Rep. No.
95-595, at 4 (1977), as reprinted in 1978 U.S.C.C.A.N. 5963, 5965–66. In 1978,
Congress launched a pilot trustee program (1) to alleviate the administrative burdens on
bankruptcy judges, (2) to remove any appearance of bias arising from judges’

1

The Eastern and Western Districts of Arkansas share a bankruptcy court. See
United States Courts, https://www.uscourts.gov/about-federal-courts/federal-courtspublic/court-website-links (last visited August 10, 2021). And the judicial districts
for the Virgin Islands, Northern Mariana Islands, and Guam don’t have bankruptcy
courts. See Boston College Law Library, Bankruptcy Courts,
https://lawguides.bc.edu/c.php?g=350874&p=2367777 (last visited August 10, 2021).
But the Trustee Program still covers bankruptcy proceedings in these districts. See
Judicial Districts Covered by USTP Regions, Department of Justice,
https://www.justice.gov/ust/judicial-districts-covered-ustp-regions (last visited
August 10, 2021).
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administering cases, and (3) to establish bankruptcy-court “watchdogs.” Id.; Pub. L. No.
95-598, §§ 224–32, 92 Stat. at 2662–65.
In 1986, Congress made the program permanent in all judicial districts, but
allowed Alabama and North Carolina until 1992 to join. Bankruptcy Judges, United
States Trustees, and Family Farmer Bankruptcy Act of 1986, Pub. L. No. 99-554,
§§ 111–17, 302(d), 100 Stat. 3088, 3090–96, 3119–23 (1986).
But in 1990, Congress extended the temporary delay until 2002. Judicial
Improvements Act of 1990, Pub. L. No. 101-650, § 317(a), 104 Stat. 5089, 5115 (1990).
Then in 2000, Congress granted Alabama and North Carolina a permanent exemption
from joining the Trustee Program. Federal Courts Improvement Act of 2000, Pub. L. No.
106-518, § 501, 114 Stat. 2410, 2421–22 (2000).
This left the country with two different bankruptcy-administration programs. Each
has a separate funding source. The general judicial budget funds Bankruptcy
Administrators in Alabama and North Carolina. Matter of Buffets, L.L.C., 979 F.3d 366,
383 (5th Cir. 2020); cf. 28 U.S.C. § 1930(a)(7). Debtors’ fees fund the Trustee Program
everywhere else.2 H.R. Rep. No. 99-764, at 22 (1986), as reprinted in 1986 U.S.C.C.A.N.
5227, 5234.
Chapter 11 debtors pay quarterly disbursement fees. 28 U.S.C. § 1930(a)(6).
Bankruptcy courts calculate and collect these fees based on the size of quarterly

2

Though Congress annually appropriates funds to the Trustee Program, it offsets
appropriations with the bankruptcy fees collected. H.R. Rep. No. 115-130, at 6–7 (2017),
as reprinted in 2017 U.S.C.C.A.N. 154, 159.
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“disbursements” paid creditors. Id. At first, Congress imposed these fees only in Trustee
districts. See Buffets, 979 F.3d at 371. But in 1994, the Ninth Circuit ruled that imposing
a “different, more costly system” on debtors everywhere except Alabama and North
Carolina violated the Bankruptcy Clause’s requirement that bankruptcy laws be uniform.
St. Angelo v. Victoria Farms, Inc., 38 F.3d 1525, 1531–33 (9th Cir. 1994). The next year,
Congress enacted § 1930(a)(7), which allowed the Judicial Conference to require debtors
“to pay fees equal to those imposed” in Trustee districts.3 Federal Courts Improvement
Act of 2000 § 105. A year later, the Judicial Conference set fees in Bankruptcy
Administrator districts “in the amounts specified [for Trustee districts], as those amounts
may be amended from time to time.” Report of the Proceedings of the Judicial
Conference of the United States 45–46 (2001),
https://www.uscourts.gov/sites/default/files/2001-09_0.pdf.
For the next seventeen years or so, Trustee and Bankruptcy Administrator districts
charged the same quarterly fees. That changed with Congress’s 2017 Amendment to
§ 1930(a)(6), which mandated increased quarterly Chapter 11 disbursement fees for large
debtors in Trustee districts. Additional Supplemental Appropriations for Disaster Relief
Requirements Act, 2017, Pub. L. No. 115-72, § 1004(a)(2), 131 Stat. 1224, 1232 (2017).

3

In a 2020 amendment effective on January 12, 2021, Congress amended
“may” to “shall.” Bankruptcy Administration Improvement Act of 2020, Pub. L. No.
116-325, § 3(d)(2), 134 Stat. 5086, 5088 (2020); see 28 U.S.C. § 1930(a)(7) (2021)
(providing that “the Judicial Conference of the United States shall require [Chapter
11 debtors] to pay fees equal to those imposed” in Trustee districts). For quarters in
2021 and afterward, Congress has restored equilibrium for fees charged in
Bankruptcy Administrator and Trustee districts.
9
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With this Amendment, Congress sought to secure funding levels in the Trustee Program
districts, whose declining bankruptcy filings had reduced fees that contributed to overall
funding. H.R. Rep. No. 115-130, at 6–7 (2017), as reprinted in 2017 U.S.C.C.A.N. 154,
159; see also Cir. City Stores, 996 F.3d at 161. Under the 2017 Amendment, each year
from 2018 through 2022, fees would increase for debtors with at least $1 million
quarterly disbursements if “as of September 30 of the most recent full fiscal year,”
Trustee Program funds were below $200 million.4 § 1004(a)(2). This substantially raised
fees for these Trustee Program debtors, from a maximum of $30,000 to the lesser of
either $250,000 or one percent of the quarterly disbursement.5 Id.; 28 U.S.C. § 1930(a)(6)
(2008).
For quarters beginning on and after January 1, 2018, quarterly Chapter 11
disbursement fees increased on all large debtors in Trustee districts, even debtors whose
bankruptcy cases were pending before that date. See, e.g., Buffets, 979 F.3d at 372.
Bankruptcy Administrator debtors got a better deal. The Judicial Conference didn’t
increase quarterly fees for those debtors until October 2018, and then, the increase didn’t

4

Congress also intended to finance eighteen new bankruptcy judgeships. See
H.R. Rep. No. 115-130, at 7. To that end, Congress allocated 98% percent of the fees
to the Trustee Program fund and 2% percent to the general Treasury fund. See
§ 1004.
5

In the 2020 Amendment, Congress reduced fees to the lesser of 0.8% of the
disbursement or $250,000. § 3(d)(1).
10
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apply prospectively to pending cases.6 Thus, in Bankruptcy Administrator districts,
unlike in Trustee districts, large debtors with cases pending before October 2018 incurred
no increased fees however long their cases remained pending. E.g., Buffets, 979 F.3d at
372.
II.

Procedural Background
In June 2016, Debtors filed Chapter 11 bankruptcy cases in the District of Kansas,

a Trustee district.7 Their cases remained pending in January 2018 when the 2017
Amendment took effect. After that, their quarterly fees markedly increased. As of
December 31, 2019, Debtors had paid over $2.5 million more in quarterly fees than they
would have paid had they filed in a Bankruptcy Administrator district.
In the bankruptcy court, Debtors challenged the quarterly Chapter 11
disbursement-fee increase. They argued that the 2017 Amendment was unconstitutional
“because it was unequally applied during the first three quarters of 2018 and because it
was applied retroactively both without clear Congressional intent and only in states where
the United States Trustee Program operates—excluding bankruptcy petitions filed in
North Carolina and Alabama.” Debtors/Appellants’ App. vol. 71 at 9871. The bankruptcy
court rejected both arguments and declined to redetermine Debtors’ quarterly
disbursement fees. We review under 28 U.S.C. § 158(d)(2).

6

Report of the Proceedings of the Judicial Conference of the United States 11–12
(2018), https://www.uscourts.gov/sites/default/files/2018-09_proceedings.pdf.
7

Because of their many business locations, Debtors had the flexibility to have
filed in the Bankruptcy Administrator districts instead.
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DISCUSSION
On appeal, Debtors maintain (1) that the bankruptcy court erred in interpreting the
2017 Amendment to require increased fees retroactively, and (2) that the 2017
Amendment violates the Constitution’s Bankruptcy Clause by applying a bankruptcy law
nonuniformly. We review these legal issues de novo, beginning with the retroactivity
challenge.8 See In re Herd, 840 F.2d 757, 759 (10th Cir. 1988) (citation omitted).
I.

Retroactivity
Debtors argue that applying the 2017 Amendment to their bankruptcy cases, which

were pending in January 2018, is “impermissibly retroactive.” Opening Br. at 42.
Specifically, they contend that the Amendment’s fee increases apply only to bankruptcy
cases filed after January 1, 2018, not to cases pending then. The Fourth and Fifth Circuits
have rejected this argument. Cir. City Stores, 996 F.3d at 168–69; Buffets, 979 F.3d at
374–76. We do too.
Obviously, if Congress applies a new law to earlier events, this raises notice issues
and could upset “settled expectations.” Landgraf v. USI Film Prods., 511 U.S. 244, 265
(1994) (footnote omitted). So courts apply a presumption against retroactivity when
interpreting statutes. See id. at 277. Under this canon of construction, we presume that
Congress didn’t intend a statute to have a “genuinely ‘retroactive’ effect.” Id. We employ
a two-step analysis in assessing whether the presumption applies. Id. at 280. First, we

8

We address the retroactivity challenge first, because if Debtors prevailed on
this issue we wouldn’t need to decide the constitutionality of the 2017 Amendment
under the Bankruptcy Clause.
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employ ordinary statutory-interpretation tools “to determine whether Congress has
expressly prescribed the statute’s proper reach.” Id. If so, our analysis stops there. Id. If
not, second, we “must determine whether the new statute would have retroactive effect,
i.e., whether it would impair rights a party possessed when he acted, increase a party’s
liability for past conduct, or impose new duties with respect to transactions already
completed.” Id. “If the statute would operate retroactively, our traditional presumption
[against retroactivity] teaches that it does not govern absent clear congressional intent
favoring such a result.” Id.
Debtors contend that we should apply the presumption against retroactivity to the
2017 Amendment; that is, they argue that the 2017 Amendment’s text is ambiguous about
whether it applies to already-pending cases and that it would have an impermissible
retroactive effect if applied in such cases. We interpret the 2017 Amendment as
increasing fees in pending cases. Accord Cir. City Stores, 996 F.3d at 168–69; Buffets,
979 F.3d at 374–75. Under § 1930(a)(6), debtors owe quarterly fees “in each case” and
“for each quarter,” regardless of case filing date. Id. (emphasis added). And the 2017
Amendment shows that Congress intended to increase quarterly fees for all
disbursements paid on or after January 1, 2018. The 2017 Amendment ties the quarterlyfee increase to the disbursement date, no matter when the bankruptcy case was filed. The
increase applies to “quarterly fees payable . . . for disbursements made in any calendar
quarter that begins on or after the date of enactment.” § 1004 (emphasis added). The
legislative history contains similar language. See H.R. Rep. No. 115-130, at 10 (providing
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that the fee increase “applies to quarterly fees payable for any quarter that begins on or
after the effective date of this legislation”).
Even so, Debtors argue that we should draw a negative inference from the 2017
Amendment’s not more specifically applying its fee increases to pending cases. Debtors
contend that whether the 2017 Amendment applies to those cases is ambiguous. Debtors
contrast the 2017 Amendment’s language to Congress’s language in a clarifying
amendment for a 1996 fee increase, which specified that it applied to pending cases.
Debtors also point to amendments to Chapter 12 of the Bankruptcy Code contained in the
same act as the 2017 Amendment, which did so also.
We decline to draw a negative inference. Debtors haven’t overcome the 2017
Amendment’s language increasing quarterly fees for all postenactment disbursements.
Additionally, Debtors’ legislative examples differ. Congress intended the 1996 clarifying
amendment to resolve judicial disagreement about whether a 1996 fee increase applied in
pending cases. Cir. City Stores, 996 F.3d at 168 (citation omitted). By contrast, the 2017
Amendment increases all quarterly fees for disbursements made after its effective date.
And when enacting the 2017 Amendment, “Congress operated under [a] widespread
understanding that fee increases apply to postenactment disbursements in pending cases.”
Buffets, 979 F.3d at 374 (citation omitted).
Similarly, a negative inference doesn’t arise from the Chapter 12 amendment,
because that amendment addresses a different subject from § 1930(a)(6)’s. Cf. Martin v.
Hadix, 527 U.S. 343, 356 (1999) (finding a proposed negative inference inapposite
because it depended on legislation on a “wholly distinct subject matter[]”). That
14
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amendment enlarged the scope of Chapter 12 discharge by expanding what debts are
dischargeable. See Additional Supplemental Appropriations for Disaster Relief
Requirements Act, 2017, § 1005; see also Buffets, 979 F.3d at 375 n.5 (citation omitted).
To preserve existing rights in discharge, Congress clarified that the amendment didn’t
reach pending cases with existing discharge orders. Buffets, 979 F.3d at 375 n.5.
Congress needn’t have employed similar language when addressing the unrelated matter
of Chapter 11 quarterly-fee increases, long assumed applicable to pending cases. See id.
(citation omitted).
Even if we viewed the 2017 Amendment as ambiguous, we still wouldn’t apply
the presumption against retroactivity. We conclude that the 2017 Amendment doesn’t
operate retroactively. The presumption against retroactivity applies only when “the new
provision attaches new legal consequences to events completed before its enactment.”
Landgraf, 511 U.S. at 269–70. As described, to have a retroactive effect, a new provision
must “impair rights a party possessed when he acted, increase a party’s liability for past
conduct, or impose new duties with respect to transactions already completed.” Id. at 280.
We’ve previously ruled that an amendment increasing § 1930(a)(6)’s quarterly fees
wasn’t retroactive, because the amendment merely “trigger[ed] prospective assessment of
fees from the amendment’s effective date.” In re CF & I Fabricators of Utah, Inc., 150
F.3d 1233, 1237 (10th Cir. 1998) (citation omitted). Most courts have concluded that the
2017 Amendment isn’t retroactive, reasoning that the fee increase applies prospectively.
See, e.g., Buffets, 979 F.3d at 375–76. We’re persuaded by the Fifth Circuit’s reasoning
that the fee increase resembles a property-tax increase after a home purchase. See id. at
15
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376 (citation and footnote omitted). The Supreme Court has described such taxes as
“uncontroversially prospective.” Landgraf, 511 U.S. at 269 n.24 (citation omitted).
Debtors can’t refute this reasoning. Instead, they argue that “[w]hen the increased
fees were applied to [their] bankruptcy cases, new legal obligations . . . were retroactively
applied to their decision to file” in a Trustee district, rather than a Bankruptcy
Administrator district. Opening Br. at 47. Debtors miss the mark. The issue is whether the
2017 Amendment’s increasing of quarterly fees is retroactive. Cf. Antonin Scalia &
Bryan Garner, Reading Law: The Interpretation of Legal Texts 264 (2012)
(“[R]etroactivity is to be judged with regard to the act or event that the statute is meant to
regulate[.]”). The 2017 Amendment imposes no new legal consequences on disbursement
fees before January 2018. Thus, we reject Debtors’ retroactivity challenge to the 2017
Amendment. Even if Debtors’ expectations were unsettled, legislation isn’t “unlawful
solely because it upsets otherwise settled expectations.”9 Pension Benefit Guar. Corp. v.
R.A. Gray & Co., 467 U.S. 717, 729–30 (1984) (citations omitted).
II.

Bankruptcy Clause Uniformity
A.

The 2017 Amendment is a Law on “the Subject of Bankruptcies”

The Bankruptcy Clause authorizes Congress to enact “uniform Laws on the
subject of Bankruptcies throughout the United States,” thus requiring geographic

9

And we note that the 2017 Amendment was preceded by some tremors. In
2015, the Department of Justice signaled plans to seek a fee increase soon, and the next
year, the department proposed increasing fees in October 2016. U.S. Dep’t of Justice,
U.S. Trustee Program: FY 2017 Performance Budget Congressional Submission 9–10
(2016), https://go.usa.gov/xpYS3; U.S. Dep’t of Justice, U.S. Trustee Program: FY 2016
Performance Budget Congressional Submission 7 (2015), https://go.usa.gov/xpYJu.
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uniformity. U.S. Const. art I, § 8, cl. 4. The United States Trustee first contends that we
needn’t determine whether the 2017 Amendment violates this limitation, because the
Amendment isn’t a substantive law “on the subject of bankruptcies.” The Trustee
contends that the Amendment concerns an administrative matter and is not subject to the
uniformity requirement. In that regard, the Trustee likens dual-system quarterly Chapter
11 disbursement fees to statutorily optional bankruptcy appellate panels, which only
some judicial circuits use, or to optional local rules among bankruptcy courts. The
Trustee also notes that 28 U.S.C. § 1930(f)(3) allows bankruptcy courts to waive some
fees.
Every court that has addressed the Trustee’s argument has rejected it, and for good
reason. See, e.g., In re Clinton Nurseries, Inc., 998 F.3d 56, 64 (2d Cir. 2021) (“The
Trustee’s argument has been repeatedly rejected by other courts.” (collecting cases)); cf.
Buffets, 979 F.3d at 377 (“The consensus view of bankruptcy courts that Chapter 11 fees
are Bankruptcy Clause legislation is likely correct.”). The 2017 Amendment fits within
the Supreme Court’s broad definition of “bankruptcy” as “the subject of the relations
between an insolvent or nonpaying or fraudulent debtor and his creditors, extending to his
and their relief.” Ry. Lab. Execs.’ Ass’n v. Gibbons, 455 U.S. 457, 466 (1982) (internal
quotation marks and citations omitted). The Amendment concerns a statute
(§ 1930(a)(6)) imposing fees that a debtor must pay before paying creditors. See, e.g.,
Clinton Nurseries, 998 F.3d at 64 (“Under § 1930(a)(6), a debtor must pay preconfirmation [quarterly] fees as an administrative priority expense before it pays its
commercial creditors, bondholders, and shareholders.” (internal quotation marks and
17
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citation omitted)). Any fee increase reduces what creditors receive. Buffets, 979 F.3d at
377 (citation omitted); see Clinton Nurseries, 998 F.3d at 64 (“[A]ny change in fees
imposed pursuant to § 1930 affects the amount of funds available for distribution to
lower-priority creditors.” (internal quotation marks and citation omitted)). Unlike the
Trustee’s examples, § 1930(a)(6) requires debtors to pay potentially significant sums: by
December 2019, the 2017 Amendment increased Debtors’ fees more than $2.5 million.
Cf. Buffets, 979 F.3d at 377 (“[U]nlike the varying procedures that only indirectly might
lead to different outcomes, the fee increase has a direct effect on what creditors
receive[.]” (citation omitted)).
We also reject the Trustee’s argument that if every law bearing on distributions to
creditors qualified as “laws on the subject of bankruptcies,” the Bankruptcy Clause would
extend even to taxes and business regulations. The 2017 Amendment and § 1930(a)(6) in
which it rests are laws on the subject of bankruptcies. It governs relations between
debtors and creditors. Indeed, Congress enacted the 2017 Amendment under the authority
given by the Bankruptcy Clause. See 163 Cong. Rec. H3003-03 (daily ed. May 1, 2017)
(statement of Rep. John Conyers). And 28 U.S.C. § 1930 is entitled “Bankruptcy fees,” as
part of “An Act to establish a uniform Law on the Subject of Bankruptcies,” Pub. L. No.
95-598, 92 Stat. 2549. See Clinton Nurseries, 998 F.3d at 64 (finding persuasive that
“[t]he 2017 Amendment amends a statute, § 1930, that is literally entitled: ‘Bankruptcy
fees’” (citation and footnote omitted)). So the 2017 Amendment governs debtor-creditor
relations and thus concerns “the subject of bankruptcies,” leaving it subject to the
Bankruptcy Clause’s uniformity requirement.
18
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Uniformity

To defeat Debtors’ constitutional challenge, the Trustee argues two alternative
theories: (1) that the pre-2020 Amendment versions of § 1930(a)(6) and (7) together in
fact already require uniform quarterly disbursement fees in all judicial districts, and (2)
more narrowly, that the 2017 Amendment is constitutionally uniform because it increased
quarterly fees on all large debtors in Trustee districts. Again, we’re unpersuaded.
1.

Sections 1930(a)(6) and (7) Didn’t Impose Uniform Quarterly
Fees Across All Judicial Districts

Until the 2020 Amendment revised “may” to “shall” in § 1930(a)(7),
Bankruptcy Administration Improvement Act of 2020, Pub. L. No. 116-325,
§ 3(d)(2), 134 Stat. 5086, 5088 (2020), that section provided that the Judicial
Conference “may require” debtors in Bankruptcy Administrator districts “to pay fees
equal to those imposed” in Trustee districts. Federal Courts Improvement Act of
2000. The Trustee argues that “may require” is mandatory, requiring the Judicial
Conference to impose the same quarterly fees as imposed in Trustee districts. To
bolster this point, the Trustee notes that Congress enacted this “may require” term
after St. Angelo, to resolve any conceivable uniformity problems.
But the pre-2020 Amendment § 1930(a)(7)’s “may” is permissive. Granted,
“the mere use of ‘may’ is not necessarily conclusive of congressional intent to
provide for a permissive or discretionary authority.” Cortez Byrd Chips, Inc. v. Bill
Harbert Constr. Co., 529 U.S. 193, 198–99 (2000) (citations omitted). But for two
reasons, we’re persuaded that Congress intended to use “may” in a permissive sense.
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First, in the very next sentence in § 1930(a)(7), Congress used “shall.” Id. (“Such
fees shall be deposited as offsetting receipts to the fund established under section
1931 of this title and shall remain available until expended.”); see Lopez v. Davis,
531 U.S. 230, 241 (2001) (finding persuasive “Congress’ use of the permissive
‘may’” in “contrast[] with the legislators’ use of a mandatory ‘shall’ in the very same
section”). And second, Congress also repeatedly used “shall” elsewhere in § 1930.
See, e.g., 28 U.S.C. § 1930(a)(6) (“[A] quarterly fee shall be paid to the United States
trustee . . . .”).
Disregarding the plain language, the Trustee contends that the 2020
Amendment’s amending “may” to “shall” shows Congress’s longstanding intent that
§ 1930(a)(7) be mandatory. The Trustee emphasizes that in the “Findings and
Purpose” section of the Act containing the Amendment, Congress stated that the
legislation “confirm[s] the longstanding intention of Congress that quarterly fee
requirements remain consistent across all Federal judicial districts.” Response Br. at
31 (alteration omitted) (quoting Bankruptcy Administration Improvement Act of
2020 § 2(a)(4)(B)).
Though this finding merits some weight, it doesn’t control our interpretation of
the earlier Congress’s intent in enacting § 1930(a)(7). See Haynes v. United States,
390 U.S. 85, 87 n.4 (1968) (“The view of a subsequent Congress . . . provide[s] no
controlling basis from which to infer the purposes of an earlier Congress.” (citations
omitted)). Indeed, “the views of a subsequent Congress form a hazardous basis for
inferring the intent of an earlier one.” Consumer Prod. Safety Comm’n v. GTE
20
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Sylvania, Inc., 447 U.S. 102, 117 (1980) (citation and footnote omitted). The clear
ordinary meaning of “may” outweighs Congress’s 2020 view of any purportedly
longstanding intention.10 Accord Clinton Nurseries, 998 F.3d at 66 n.9 (“[T]he
Congress that passed the 2020 Act inevitably looked through the lens of the
constitutional quagmire that resulted [from use of the word ‘may’] . . . . We conclude
that the ordinary meaning of ‘may’ as permissive rather than
mandatory . . . outweighs Congress’s subsequent statement regarding its earlier
meaning[.]” (citation omitted)).
Additionally, as the Second and Fifth Circuits reasoned in rejecting the
Trustee’s position, “[it] is . . . telling that the Judicial Conference itself apparently
understood the 2017 Amendment as authorizing, but not requiring, it to impose a fee
increase in [Bankruptcy Administrator] Districts.” Id. at 67; see Buffets, 979 F.3d at
378 n.10 (citation omitted). Thus, § 1930(a)(7) merely permitted the Judicial
Conference to impose the same quarterly fees on Bankruptcy Administrator debtors
as Congress did on Trustee debtors. So at least before the 2020 Amendment, § 1930
didn’t require that quarterly fees be consistent nationwide.11 Accord Clinton

10

Cf. GTE Sylvania, Inc., 447 U.S. at 108 (“[T]he starting point for
interpreting a statute is the language of the statute itself.”).
11

Though, as the Trustee contends, “courts should, if possible, interpret
ambiguous statutes to avoid rendering them unconstitutional,” United States v. Davis,
139 S. Ct. 2319, 2332 n.6 (2019), § 1930(a)(7) is unambiguous.
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Nurseries, 998 F.3d at 67–68; Buffets, 979 F.3d at 378 n.10. So we now assess the
2017 Amendment for unconstitutional nonuniformity.
2.

The 2017 Amendment is Unconstitutionally Nonuniform

We hold that the 2017 Amendment is unconstitutionally nonuniform, because it
allows higher quarterly disbursement fees on Chapter 11 debtors in Trustee districts than
charged to equivalent debtors in Bankruptcy Administrator districts. We acknowledge
that the Fourth and Fifth Circuits have upheld the Amendment against a Bankruptcy
Clause challenge. Cir. City Stores, 996 F.3d at 165; Buffets, 979 F.3d at 378–79. But we
agree with the Second Circuit’s well reasoned and unanimous ruling to the contrary. See
Clinton Nurseries, 998 F.3d at 69–70.
In upholding the Chapter 11 quarterly disbursement-fee increase, the Fourth and
Fifth Circuits relied on Blanchette v. Connecticut General Insurance, 419 U.S. 102
(1974), which ruled that in enacting bankruptcy laws, Congress may “take into account
differences that exist between different parts of the country, and . . . fashion legislation to
resolve geographically isolated problems.” 419 U.S. at 159; see Cir. City Stores, 996 F.3d
at 166 (comparing the quarterly-fees issue to Blanchette); Buffets, 979 F.3d at 378
(same). In Blanchette, the Supreme Court upheld legislation creating a special court and
laws for bankrupt railroads in the northeast and midwest regions of the country. 419 U.S.
at 108, 159–61. At the time of enactment, all the bankrupt railroads were operating there.
Id. at 160. The Fourth and Fifth Circuits likened the geography-specific legislation in
Blanchette to the 2017 Amendment’s geographic distinction between the eighty-eight
Trustee districts and the six Administrator districts in Alabama and North Carolina. Cir.
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City Stores, 996 F.3d at 166; Buffets, 979 F.3d at 378. The Trustee would have us adopt
this reasoning.
But the Second Circuit rejected the analogy to Blanchette and we’re more
persuaded by that court’s reasoning than by the Fourth and Fifth Circuit’s. Cf. Clinton
Nurseries, Inc., 998 F.3d at 68–69. As the Second Circuit reasoned, though Blanchette
permitted geography-specific legislation, the challenged Act there still satisfied the
Bankruptcy Clause’s requirement that a law “apply uniformly to a defined class of
debtors.”12 Gibbons, 455 U.S. at 473; see Blanchette, 419 U.S. at 159–61; see also
Clinton Nurseries, Inc., 998 F.3d at 68. The Act applied uniformly to all bankrupt
railroads. Blanchette, 419 U.S. at 159–61; see Clinton Nurseries, Inc., 998 F.3d at 68.
And so the Act also addressed a geographically isolated problem: no members of the
class of debtors existed outside the defined region, see Blanchette, 419 U.S. at 159–60;
that is, “all members of the class of debtors impacted by the statute were confined to a
sole geographic area,” Clinton Nurseries, 998 F.3d at 68. By contrast, the 2017
Amendment increased fees for all large Chapter 11 bankruptcy debtors in Trustee
Program districts, with no showing that “members of that broad class are absent in

12

We acknowledge that the Bankruptcy Clause doesn’t require perfect
uniformity. See In re Reese, 91 F.3d 37, 39 (7th Cir. 1996) (Posner, C.J.). For
instance, state property laws may affect what property is available for distribution.
Stellwagen v. Clum, 245 U.S. 605, 613 (1918) (citation omitted). But the “flexibility
inherent in the constitutional provision,” that the Trustee relies on, Br. of Appellee at
33 (quoting Buffets, 979 F.3d at 378), has limits, see, e.g., Gibbons, 455 U.S. at 473
(requiring bankruptcy laws to apply uniformly to classes of debtors). For the reasons
discussed, Congress has encountered the bounds of this flexibility with the 2017
Amendment.
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[Bankruptcy Administrator] districts.” Id. at 68–69. Common sense tells us that in 2018
through 2020, debtors like those here had bankruptcy cases pending in Alabama and
North Carolina. So unlike the Act challenged in Blanchette, the 2017 Amendment neither
applies uniformly to a class of debtors nor addresses a geographically isolated problem.
As the Second Circuit reasoned, the 2017 Amendment “presents the exact problem
avoided in Blanchette:” it substantially increased fees, potentially by millions, for one
debtor but not another “identical in all respects save the geographic locations in which
they filed for bankruptcy.” Clinton Nurseries, 998 F.3d at 69 (footnote omitted).
In so holding, we reject the Trustee’s arguments that the relevant class of debtors
is exclusively Trustee-district debtors and that the Trustee Program underfunding is a
geographically isolated problem warranting geographic-specific legislation.13 No one
disputes that political maneuvering, not bankruptcy-policy considerations, led to the dual
bankruptcy-administration system (which we’re not criticizing, but simply noting in
analyzing uniformity). See id. at 69 (citation omitted); Buffets (Buffets Concurrence), 979
F.3d at 383 (Clement, J., concurring in part and dissenting in part). Nothing distinguishes
Alabama and North Carolina from the forty-eight other states in bankruptcy-

13

We acknowledge that, as the Trustee argues, the Supreme Court has struck
down a bankruptcy law for lack of uniformity only once, and the stricken legislation
amounted to “nothing more than a private bill” governing “only . . . one regional debtor.”
Gibbons, 455 U.S. at 471, 473 (footnote omitted). But the Bankruptcy Clause’s
uniformity requirement extends past private bills. We acknowledge that in Gibbons, the
Court didn’t “impair Congress’ ability under the Bankruptcy Clause to define classes of
debtors and to structure relief accordingly.” Id. at 473. But uniformity requires that “a
law must at least apply uniformly to a defined class of debtors.” Id.
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administration matters. Buffets Concurrence, 979 F.3d at 383. The Bankruptcy Clause’s
uniformity requirement bars Congress from assessing disparate fees on debtors simply on
grounds that it “has chosen to treat them differently.” Id.; Clinton Nurseries, 998 F.3d at
69 (declining to create “the following inexplicable rule: Congress must enact uniform
laws on the subject of bankruptcy . . . except when Congress elects to treat debtors nonuniformly”).
The Bankruptcy Clause precludes increasing fees based just on the location of the
bankruptcy court. Cf. Buffets, 979 F.3d at 378 (“[T]he uniformity requirement
forbids . . . ‘arbitrary regional differences in the provisions of the Bankruptcy Code.’”
(quoting In re Reese, 91 F.3d 37, 39 (7th Cir. 1996) (Posner, C.J.)). That is what the 2017
Amendment does. Thus, we hold that the 2017 Amendment’s fee disparities fail under
the uniformity requirement of the Bankruptcy Clause. The Amendment imposed higher
quarterly fees on large debtors in Trustee districts.14

14

On appeal, Debtors argue that the dual bankruptcy-program system itself is
unconstitutional, even if quarterly fees are consistent across all judicial districts.
Debtors didn’t preserve this argument in the bankruptcy court, raising it, if at all, in
their reply brief, and the bankruptcy court didn’t decide the question. See Rosewood
Servs., Inc. v. Sunflower Diversified Servs., Inc., 413 F.3d 1163, 1167 (10th Cir.
2005) (“Because this . . . argument was not made below, it is waived on appeal.”
(citation omitted)); Hungry Horse LLC v. E Light Elec. Servs., Inc., 569 F. App’x
566, 572 (10th Cir. 2014) (unpublished) (explaining that we needn’t consider issues
not raised until the reply brief below and not addressed by the district court (citation
omitted)).
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We Remand for Determination of Debtors’ Quarterly Fees

Debtors request monetary relief for “the excess fees they paid.” Opening Br. at
50. The Trustee argues that we shouldn’t grant that requested relief. The Trustee
reasons that courts can remedy unequal treatment either by expanding or withdrawing
benefits, depending on legislative intent, and that, here, Congress intended to
increase quarterly fees nationwide. Though raising fees in Alabama and North
Carolina might solve this problem, the Trustee recognizes that we lack authority to
do that. So he asks that we declare the 2017 Amendment unconstitutional without
granting further relief.
We lack authority over quarterly fees assessed in districts outside our circuit,
and thus in Alabama or North Carolina. Cf. Buffets Concurrence, 979 F.3d at 384
(“The St. Angelo court had no power to force Alabama and North Carolina into the
[Trustee] system, which is why the constitutional infirmity persists and we are having
this debate today. We have no greater authority than our colleagues on the Ninth
Circuit to remake the bankruptcy system.”). But Debtors are entitled to relief. Cf. id.
(proposing reducing debtors’ fees as a remedy: “What we can do is ameliorate the
harm of unconstitutional treatment. So, we should.”). The Second Circuit awarded
monetary relief to remedy debtors’ harms from the 2017 Amendment. See Clinton
Nurseries, 998 F.3d at 69–70 (“To the extent that [debtor] has already paid the
unconstitutional fee increase, it is entitled to a refund of the amount in excess of the
fees it would have paid in a [Bankruptcy Administrator] District during the same time
period.”). We do so as well. Thus, we remand to the bankruptcy court for a refund of
26
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the amount of quarterly fees paid exceeding the amount that Debtors would have
owed in a Bankruptcy Administrator district during the same period. This ruling is
limited to Debtors in the instant appeal, who have standing to seek this refund.
CONCLUSION
We reverse and remand for determination of Debtors’ quarterly Chapter 11 fees
and a refund of overpayment consistent with this opinion.
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In re John Q. Hammons Fall, et al., 20-3203
BACHARACH, J., dissenting.
I agree with much of the majority’s excellent opinion. In my view,
however, the 2017 amendment does not violate the Bankruptcy Clause. So I
respectfully dissent.
The majority points out that our nation has two separate bankruptcy
systems. One system uses U.S. trustees in the bankruptcy courts in 48
states, 4 territories, and the District of Columbia. See Judicial Districts
Covered by USTP Regions, Department of Justice,
https://www.justice.gov/ust/judicial-districts-covered-ustp-regions (last
visited September 3, 2021). By contrast, the bankruptcy courts in 2 states
use bankruptcy administrators rather than U.S. trustees. Why the difference
in systems? Politics. So we might reasonably question the need for separate
bankruptcy systems in different states. But as the majority points out, the
debtors didn’t preserve their challenge to the dual systems. Maj. Op. at 25
n.14.
Given the failure to preserve that challenge, we must consider the
constitutionality of the 2017 amendment rather than the dual system of
U.S. trustees and bankruptcy administrators. Because of the dual system,
districts varied in their funding needs. This difference led to a budget
shortfall in districts using U.S. trustees. See H.R. Rep. No. 115-130, at 8–9
(2017).
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Congress responded to the budget shortfall. To do so, Congress
“define[d] classes of debtors” based on the system in place. Ry. Lab.
Execs.’ Ass’n v. Gibbons, 455 U.S. 457, 473 (1982). Based on this
classification, Congress “structure[d] relief” through separate funding
processes in districts using U.S. trustees and bankruptcy administrators.
Id.; see Blanchette v. Connecticut Gen. Ins. Corps. (Regional Rail
Reorganization Cases), 419 U.S. 102, 159 (1974) (Congress may “take into
account differences that exist between different parts of the country”). This
approach allowed Congress to recoup the additional funds by targeting
districts using U.S. trustees. By tailoring the financial solution to the need
itself, Congress didn’t run afoul of the Bankruptcy Clause. In re Circuit
City Stores, Inc., 996 F.3d 156, 166 (4th Cir. 2021); Matter of Buffets,
L.L.C., 979 F.3d 366, 378–80 (5th Cir. 2020).
Perhaps there shouldn’t be two separate systems, but the debtors
forfeited their challenge to the existence of two separate systems. If we put
aside that forfeited challenge, we have little reason to question Congress’s
approach. The dual systems created different financial needs, and Congress
decided to raise fees in the jurisdictions creating the budget shortfall. That
approach wasn’t arbitrary and didn’t violate the Bankruptcy Clause.
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