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Synopsis:

This panel will discuss new and relevant issues in consumer bankruptcy
practice. It will address COVID issues including Standing Orders issued in
the United States Bankruptcy Court for the Western District of Pennsylvania,
application of new subsection 1328(i), and the end of eviction moratoriums
and, correspondingly, the role of the Loss Mitigation Program. The panel
will also discuss general consumer issues including judicial estoppel in
chapter 13 cases, Chapter 13 compensation, and consumer filing rates and
predictions, among others.
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DAVID VALENCIK, CALAIARO VALENCIK, P.C.
David Z. Valencik was born in Pittsburgh, Pa. on March 17, 1983. He
received his Undergraduate Degree in Business Administration with a double
major in Finance and Investment Management from Duquesne University in
2005. At Duquesne University, David was forward for the Duquesne
University ACHA Division I Men’s Ice Hockey team. The Ice Dukes were
ranked 9th in the national standings in 2005. David received his Juris Doctor
Degree from the Thomas M. Cooley Law School in 2009.
David was previously an employee for Parkvale Bank in Fayette County,
Pennsylvania. He was a Law Clerk for Davis & Davis, Attorney’s at Law in
Uniontown, Pennsylvania. While in Law School he completed an externship
with Schiffman & Wojdowski in Pittsburgh, Pennsylvania.
Mr. Valencik continued his legal experience as an employee of Calaiaro &
Corbett, P.C. in 2009. He was admitted to the Pennsylvania Bar in 2010.
Since then he has been involved in the representation of Debtor’s. He is
frequently involved in the Chapter 7 (liquidations); Chapter 11 (business
reorganizations) and Chapter 13 (individual reorganizations) cases of the
firm.
David is currently a member of the Allegheny County Bar Association,
Bankruptcy section, and the American Bar Association.

Panelist

THE HONORABLE PATRICIA M. MAYER, UNITED STATES
BANKRUPTCY COURT FOR THE EASTERN DISTRICT OF
PENNSYLVANIA
Judge Mayer was appointed on March 11, 2020 to the United States
Bankruptcy Court for the Eastern District of Pennsylvania, Reading
Division. Prior to joining the bench, Judge Mayer focused her practice on
representing individuals and small business owners in consumer bankruptcy
cases, IRS Collection matters and mortgage foreclosure defense. Judge
Mayer was a member of the National Association of Consumer Bankruptcy
Attorneys (NACBA) where she served as the 3rd Circuit Community
Leader. She was also a member of the Board of Directors for the Consumer
Bankruptcy Assistance Project (CBAP) and served as Chair of the Eastern
District of Pennsylvania Bankruptcy Conference. In March of 2014, Ms.
Mayer was selected to serve on the Eastern District of Pennsylvania Local
Rules Committee and tasked with drafting the new Model Chapter 13 Plan
currently being used in the District along with revisions to other local
procedures and rules. Judge Mayer is a frequent lecturer and course planner

for the Pennsylvania Bar Institute and the Eastern District of Pennsylvania
Bankruptcy Conference. Judge Mayer graduated, magna cum laude, from
De Sales University with a B.A. in Politics in 1991. She earned her J.D.
degree from Temple University School of Law in 1997 and was the recipient
of the Barrister’s Award for Excellence in Trial Advocacy.
Panelist

RONDA J. WINNECOUR, CHAPTER 13 STANDING TRUSTEE FOR
THE WESTERN DISTRICT OF PENNSYLVANIA
Ronda Winnecour was appointed Chapter 13 Standing Trustee for the
Western District of Pennsylvania in October of 1999. A graduate of the
University of Pittsburgh and Duquesne University School of Law, she has
practiced law since 1979. Prior to appointment as Trustee, she served as an
Assistant District Attorney for Allegheny Count from 1979-1989 and as the
Allegheny County Juvenile Court Master-presiding over thousands of
delinquency matters- from 1989-1999.
During her tenure as Trustee, Ronda has participated in or chaired hundreds
of programs on Chapter 13 bankruptcy including chairing the Eighteenth
Annual Allegheny County Bar Association Bankruptcy Symposium in
December of 2005. She has served two terms as Chair of the Bankruptcy
and Commercial Law Section of the Allegheny County Bar Association; is a
member of the Erie Bar Association, the Pennsylvania Bar Association, the
Women’s Bar of Western Pennsylvania and is a member of the Women in
the Law Committee. She is also a member of the American Bankruptcy
Institute. In June 2011, Ronda became a faculty member of the Advanced
Consumer Practice Institute which provides litigation training, nationwide,
for bankruptcy practitioners.
Currently, Ronda is the Chair of the Due Process Committee of the National
Association of Chapter 13 Trustees, serves as in-house counsel to the
association and sits on the Outreach, Legislative, Mortgage and Acceptance
and Inclusion Committees. She is a former member of the Board of
Directors. Recently, Ronda assisted the American Bankruptcy Institute in
providing national training concerning Chapter 12 (family farmers) and the
preparation and presentation of Master Classes in Chapter 7, 12 and 13
bankruptcy cases.
In the fall of 2020, Ronda Winnecour, became a fellow of the American
College of Bankruptcy.
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KERI P. EBECK, BERNSTEIN BURKLEY, P.C.
Keri is a partner and co-manager in the Bankruptcy & Restructuring practice
group of Bernstein-Burkley, P.C. in Pittsburgh, Pennsylvania. As a Partner,
she handles commercial, consumer, and real estate bankruptcy matters, as

well as she is the co-manager of the bankruptcy group. Keri is certified by
the American Board of Certification in consumer bankruptcy. Keri is the past
Chair of the Allegheny County Bar Association Bankruptcy and Commercial
Law Section, which is responsible for studying bankruptcy and commercial
law and informing its members of proposed changes to related legislation.
Keri is currently servicing as the Vice Chair of the Finance and Investment
Committees for the Allegheny County Bar Association.
A member of the American Legal & Financial Network (ALFN), Keri was
awarded the 2017 JPEG: Picture the Future Award, which recognizes standout young professionals for their achievements and commitment to the
mortgage servicing industry. She is a member of the ALFN’s Bankruptcy
and Women in Legal Leadership Committees and is a member of Legal
League 100.
Keri is also a member and the finance committee chair of the Judith K.
Fitzgerald Western Pennsylvania Bankruptcy American Inn of Court and a
member of the Turnaround Management Association. She is licensed in
Pennsylvania and New Jersey, and is admitted to practice before the U.S.
District Court for the Eastern, Middle, and Western Districts of
Pennsylvania; the U.S. District Court of New Jersey; the U.S. District Court
for the Northern District of Ohio; the U.S. District Courts of Northern and
Southern Districts of Indiana; the U.S. District Courts for the Eastern,
Northern, Southern, and Western Districts of Texas; the Third Circuit Court
of Appeals; and the U.S. Supreme Court.
Keri has spoken on bankruptcy and collection topics nationally at the ALFN
Answers annual conference as well as ALFN’s Bankruptcy conference since
2013. Keri also speaks, plans sessions and moderates regularly for the
Allegheny County Bar Association, NBI and Pennsylvania Bar Institute on
bankruptcy, collections and repossessions. Keri has also presented several on
site client seminars as well as hosted webinars for clients, prospective clients
and industry representatives on bankruptcy and collections. Keri was recently
recognized in the 2020 edition of Pennsylvania Best Lawyers for Bankruptcy
and 2020 Lawdragon 500 Leading U.S. Bankruptcy and Restructuring
Lawyers List.
Keri is an active volunteer with Make-A-Wish Foundation, Greater
Pennsylvania and West Virginia Chapter.
Panelist

DONALD R. CALAIARO, CALAIARO VALENCIK, P.C.
Donald R. Calaiaro has qualifications that are not equaled in Western
Pennsylvania. He is a former Chapter 13 Trustee and a former Chapter 7
Trustee. He is one of only a few lawyers in the United States with a dual
certification by the American Board of Certification as a Specialist in both

Consumer Bankruptcy Law and Business Bankruptcy Law.
In practice since 1978, he focuses his practice on representing debtors in
bankruptcy, mortgage foreclosure defenses, unfair debt collection litigation
and other debtor’s rights cases. He is known for his aggressive and dedicated
representation of his clients, which include consumers, small businesses,
contractors, retailers, restaurateurs and professionals.
Donald R. Calaiaro is a frequent instructor and lecturer in the field of
bankruptcy law through his association with the Pennsylvania Bar Institute
and the Western Pennsylvania Debtors Bar. He has also appeared as a
witness before the Pennsylvania Legislature to advocate for debtor protection
laws, as well as an expert witness in bankruptcy litigation.
In addition to his bankruptcy experience, Mr. Calaiaro is also well versed in
handling other legal issues that often arise during insolvency proceedings
such as real estate issues, IRS matters, criminal law, domestic relations law,
personal injury, estate and trusts, contracts, Uniform Commercial Code
matters and construction law.
Donald R. Calaiaro has worked on more than 10,000 cases as a trustee or
debtor’s lawyer. He handles consumer and business cases in Chapter 7
(liquidations), Chapter 11 (business reorganizations), Chapter 13 (individual
reorganizations) and Chapter 12 (family farmer reorganization).

Standing Orders
Click on the rule number to go directly to the rule
20-204

Telephonic Appearance at Hearings is Mandatory

20-206

Access to Court Facilities and Pro Se Filing Options During COVID-19 Outbreak

20-207

Mandatory Electronic Filing of Declarations of Electronic Filing (Local Forms 1a
and 1b) Using the Electronic Document Submission System (EDSS)

20-208

Mandatory Electronic Filing of Claims Using CM/ECF or ePOC

20-209

Original Signatures on Bankruptcy Petitions and Schedules

20-210

Adoption of Revised Interim Rule of Bankruptcy Procedure 1020 Pursuant to the
Coronavirus Aid, Relief, And Economic Security Act Of 2020 (The “CARES
Act”)

21-207

Prohibition on Recording or Retransmission of Video or Telephonic
Conferences and Hearings

21-212

The Use of Face Masks in Bankruptcy Court Facilities

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA
In re:
TELEPHONIC APPEARANCE
AT HEARINGS IS MANDATORY

)
)
)
)
)

Misc. Proc. #20-204

STANDING ORDER
The United States Bankruptcy Court for the Western District of Pennsylvania (the “Court”)
is cognizant of the fact that public health authorities recommend social distancing as a means of
potentially slowing the spread of novel coronavirus (“COVID-19”). Conducting hearings
telephonically, where practical and appropriate, will reduce the quantity and frequency of gatherings
at the Court, without compromising the Court’s commitment to the sound administration of equal
justice under law.
AND NOW THEREFORE, this 13th day of March, 2020, it is hereby ORDERED that:
1.

The Court will remain open for the conduct of official business.

2.

The Court’s Clerk’s Offices in Pittsburgh and Erie will remain open during

regular business hours.
3.

All Court appearances at hearings shall be made telephonically, unless expressly

directed otherwise by the Presiding Judge, subsequent to the effective date of this Order.
4.

Parties shall consult the Presiding Judge’s webpage for instruction on

arrangements for telephonic participation.
5.

This Order shall remain in effect until further order of this Court.

/s/ Carlota M. Böhm
CARLOTA M. BÖHM, CHIEF JUDGE
UNITED STATES BANKRUPTCY COURT

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA
In re:
ACCESS TO COURT FACILITIES
AND PRO SE FILING OPTIONS
DURING COVID-19 OUTBREAK

)
)
)
)
)
)

Misc. Proc. #20-206

STANDING ORDER
On March 20, 2020, the United States District

Court for the Western

District of

Pennsylvania, issued an Administrative Order—In re: Inquiries To Those Seeking/Making
Courthouse Access Relative to COVID-19 Matters; Misc. No. 2:20-mc-426-MRH (the “District’s
Courthouse Access Order”)—in response to the recent outbreak of novel coronavirus disease 2019
(COVID-19) in this District. The District’s Courthouse Access Order is attached to this Order and
is fully incorporated by reference herein.
AND NOW THEREFORE, this 24th day of March, 2020, it is hereby ORDERED that:
1.

The District’s Courthouse Access Order shall, wherever applicable, apply to all

locations and offices of the United States Bankruptcy Court for the Western District of
Pennsylvania (the “Bankruptcy Court”), with the following limited exception:
a. Concerns regarding access to the Bankruptcy Court’s Pittsburgh location (at
5414 US Steel Tower, 600 Grant Street, Pittsburgh, PA 15219) shall be raised
by contacting the Chief Bankruptcy Judge’s chambers at (412) 644-4328.
2.

All hand deliveries of documents and payments shall be made using the Official

Court Drop Boxes located adjacent to the Court Security Officer Screening Stations in the
Pittsburgh and Erie Court Lobby Areas. Instructions for time-stamping and tracking deposited
items are available next to each Official Court Drop Box and shall be strictly followed.
3.

The Court now offers fillable versions of Official Forms 101 and 121, allowing

pro se debtors to complete and electronically submit emergency petitions on the Court’s website.
Accordingly, the restrictions on electronic submission of documents outside of the CM/ECF
system that are imposed by W.PA.LBR 5005-22 are hereby waived for pro se emergency
petitions.

4.

On March 27, 2020, the Court will go live with an electronic document

submission system (“EDSS”), allowing pro se parties to submit documents electronically
through the Court’s website. Accordingly, the restrictions on electronic submission of
documents outside of the CM/ECF system that are imposed by W.PA.LBR 5005-22 are hereby
waived for pro se parties using the EDDS.
5.

Creditors are now able to file claims using an electronic proof of claim system

(the “ePOC System”), without the need for a Limited Filing User CM/ECF Account.
Accordingly, W.PA.LBR 3002-1(f) is hereby amended as follows:
(f)

Any entity filing more than ten (10) claims in a calendar year shall file

claims electronically in the CM/ECF System or by using the ePOC System.
6.

The Clerk of Court shall maintain a webpage devoted to COVID-19 related

procedures and FAQs on the Court’s website.
7.

This Order shall remain in effect until further order of this Court.

/s/ Carlota M. Böhm
CARLOTA M. BÖHM, CHIEF JUDGE
UNITED STATES BANKRUPTCY COURT

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA
In re:
MANDATORY ELECTRONIC
FILING OF DECLARATIONS OF
ELECTRONIC FILING (LOCAL
FORMS 1A AND 1B) USING THE
ELECTRONIC DOCUMENT
SUBMISSION SYSTEM (EDSS)

)
)
)
)
)
)
)
)

Misc. Proc. #20-207

STANDING ORDER
Due to the COVID-19 situation, the United States Bankruptcy Court for the Western
District of Pennsylvania (the “Court”) has determined that it is in the interest of the public and
the Court’s personnel to minimize the volume of documents being delivered to the Court in
person and by mail. The Court has implemented an electronic document submission system
(“EDSS”) allowing documents to be submitted securely to the Court outside of the CM/ECF
System. EDSS is available on the Court’s website at: http://www.pawb.uscourts.gov/electronicdocument-submission-system.
AND NOW THEREFORE, this 14th day of April, 2020, it is hereby ORDERED that:
1. W.PA.LBR 5005-7 is hereby suspended.
2. Using Local Bankruptcy Form 1A, or Local Bankruptcy Form 1B if the debtor is not
represented by counsel, the original signature of the debtor(s) shall be applied to a
“Declaration” authorizing the electronic filing of the bankruptcy petition. Both
debtors shall sign the Declaration when a joint petition is filed.
3. Within fourteen (14) days of the electronic filing of the petition, debtor(s)’ counsel
shall file a PDF version of the fully executed Declaration using EDSS.
4. The case shall be dismissed without prejudice when the Court is notified that the
debtor has failed to sign the Declaration or if the Declaration is not filed within
fourteen (14) days of the date the petition is filed
5. Declarations shall not be filed by counsel through the Court’s CM/ECF System.
6. Declarations shall not be delivered in person or by mail to the Court.
7. Debtor(s)’ counsel shall retain the original copy of each fully executed Declaration
pursuant to W.PA.LBR 5005-15.
8. Unless an exception is expressly authorized by the Court, counsel shall file all
documents other than Declarations through the Court’s CM/ECF System.

9. This Order shall remain in effect until further order of this Court.

/s/ Carlota M. Böhm
CARLOTA M. BÖHM, CHIEF JUDGE
UNITED STATES BANKRUPTCY COURT

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA
In re:
MANDATORY ELECTRONIC
FILING OF CLAIMS USING
CM/ECF or ePOC

)
)
)
)
)

Misc. Proc. #20-208

STANDING ORDER
Due to the COVID-19 situation, the United States Bankruptcy Court for the Western
District of Pennsylvania (the “Court”) has determined that it is in the interest of the public and
the Court’s personnel to minimize the volume of documents being delivered to the Court in
person and by mail. The Court has implemented an electronic proof of claim system (the “ePOC
System”) allowing claims to be filed electronically without requiring a CM/ECF account. The
ePOC System is available on the Court’s website at: https://www.pawb.uscourts.gov/filingproof-claim.
AND NOW THEREFORE, this 14th day of April, 2020, it is hereby ORDERED that:
1. W.PA.LBR 3002-1(f), having been amended by way of Standing Order 20-206, is
further amended as follows:
(f) Any entity filing more than ten (10) claims in a calendar year shall file All claims
shall be filed electronically in the CM/ECF System or by using the ePOC System.
2. A pro se creditor without access to a computer may file a paper claim by mailing it
to the Court.
3. This Order shall remain in effect until further order of this Court.

/s/ Carlota M. Böhm
CARLOTA M. BÖHM, CHIEF JUDGE
UNITED STATES BANKRUPTCY COURT

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA
In re:
ORIGINAL SIGNATURES ON
BANKRUPTCY PETITIONS
AND SCHEDULES

)
)
)
)
)

Misc. Proc. #20-209

STANDING ORDER
Due to the COVID-19 situation, the United States Bankruptcy Court for the Western
District of Pennsylvania (the “Court”) has determined that it is in the interest of the public and
members of the bar to temporarily modify the requirement that counsel obtain a debtor's original,
physical signature on any document before the document is filed with the Court.
AND NOW THEREFORE, this 14th day of April, 2020, it is hereby ORDERED that:
1. The debtor's original, physical signature requirement may be satisfied in any of the
following ways:
a. Counsel secures and maintains the debtor's original, physical signature before
filing the document, as presently required, or
b. Counsel secures the debtor's digital signature via any commercially available
digital signature software and maintains a copy of the digitally signed document
in the case file, or
c. Counsel obtains express written permission (including via text message or
electronic mail) from the debtor to affix the debtor's /S/ signature to the
document and maintains a copy thereof in the case file, or
d. Counsel obtains an image of the specified signature page showing debtor's
original signature thereon via email, text message, or facsimile transmission and
maintains a copy of the image and its transmission media in the case file.
2. Filing under any of the above methods constitutes counsel's certification to the Court
that the debtor was given an opportunity to review the entire document before
signing it, counsel has received the express authorization from the debtor to file the
complete document with the Court, and counsel believes in good faith that the
signature method adopted establishes the identity of the debtor.
3. Counsel shall retain all original documents pursuant to W.PA.LBR 5005-15.

4. This Order shall remain in effect until further order of this Court.

/s/ Carlota M. Böhm
CARLOTA M. BÖHM, CHIEF JUDGE
UNITED STATES BANKRUPTCY COURT

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA
In re:
ADOPTION OF REVISED
INTERIM RULE OF BANKRUPTCY
PROCEDURE 1020 PURSUANT TO
THE CORONAVIRUS AID, RELIEF,
AND ECONOMIC SECURITY ACT
OF 2020 (THE “CARES ACT”)

)
)
)
)
)
)
)
)

Misc. Proc. #20-210

STANDING ORDER
On December 29, 2019, the United States Bankruptcy Court for the Western District of
Pennsylvania (the “Court”) issued Standing Order #19-217 adopting changes to the Federal Rules
of Bankruptcy Procedure (“Interim Rules”) necessitated by the enactment of the Small Business
Reorganization Act of 2019 (the “SBRA”). On March 27, 2020, the Coronavirus Aid, Relief,
and Economic Security Act (the “CARES Act”) was enacted into law. Section 1113 of the
CARES Act made several temporary changes to the Bankruptcy Code to provide financial
assistance during the coronavirus crisis. These changes necessitate a corresponding amendment
to Interim Bankruptcy Rule 1020.
AND NOW THEREFORE, this 22nd day of April, 20202, it is hereby ORDERED that:
1.
Pursuant to 28 U.S.C. § 2071, Rule 83 of the Federal Rules of Civil Procedure,
and Rule 9029 of the Federal Rules of Bankruptcy Procedure, the following changes to Interim
Rule 1020 are adopted by the Judges of this Court to be effective immediately:
1. Rule 1020. Chapter 11 Reorganization Case for Small
2. Business Debtors or Debtors Under Subchapter V
3.
(a)
SMALL BUSINESS DEBTOR
4. DESIGNATION. In a voluntary chapter 11 case, the debtor
5. Shall state in the petition whether the debtor is a small
6. business debtor or a debtor as defined in §1182(1) of the
7. Code and, if the latter so, whether the debtor elects to have
8. Subchapter V of chapter 11 apply. In an involuntary chapter
9. 11 case, the debtor shall file within 14 days after entry of the
10. Order for relief a statement as to whether the debtor is a small
11. Business debtor or a debtor as defined in §1182(1) of the
12. Code and, if the latter so, whether the debtor elects to have
13. Subchapter V of chapter 11 apply. The status of the case as
14. A small business case or a case under subchapter V of chapter
15. 11 shall be in accordance with the debtor’s statement under
16. This subdivision, unless and until the court enters an order
17. Finding that the debtor’s statement is incorrect.
***

2.
The version of Interim Rule 1020 previously adopted by way of Standing Order
#19-217 is hereby superseded. All other Interim Rules adopted by way of Standing Order #19217 shall remain in full force and effect.
3.
The resulting set of Interim Rules (the “SBRA and CARES Act Interim Rules”),
and a link to the affected National Bankruptcy Forms, shall be posted on the Court’s website.
4.
For cases and proceedings not governed by the SBRA or CARES Act, the Federal
Rules of Bankruptcy Procedure and the Local Rules of this Court, other than the SBRA and
CARES Act Interim Rules, shall apply.
5.
This Order shall remain in effect until the Federal Rules of Bankruptcy Procedure
are formally amended, unless otherwise terminated by further order of this Court.

/s/ Carlota M. Böhm
CARLOTA M. BÖHM, CHIEF JUDGE
UNITED STATES BANKRUPTCY COURT

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA
IN RE:
PROHIBITION ON RECORDING OR
RETRANSMISSION OF VIDEO OR
TELEPHONIC CONFERENCES AND
HEARINGS

:
:
:
:

MISC. PROC. #21-207

STANDING ORDER

Restrictions on public gatherings imposed to combat the COVID-19 pandemic have
resulted in the Court conducting its operations over the past year primarily by electronic means
rather than by “in-person” courtroom proceedings. This has included the use of both telephonic
and on-line audio/video methods of communications through such services as AT&T
Teleconference Service, Court Call, ZOOM and Microsoft Teams, etc. (all such electronic means
referred to hereinafter as “Electronic Proceedings”). While Electronic Proceedings were also used
by the Court prior to the pandemic, it was on a much more limited scale. The recent dramatic
increase in the utilization of Electronic Proceedings has highlighted a potential ambiguity in the
longstanding prohibition against the recording of Court proceedings because it was based on the
assumption of the proceeding being held within the Court’s physical premises. Accordingly, to
clarify the prohibition, especially in light of the recognition that Electronic Proceedings will likely
continue to be used to some extent even after the current pandemic has ended, this Standing Order
is being issued.

1

AND NOW, this 22nd day of March, 2021, and in furtherance of the general policy
of the Judicial Conference of the United States to prohibit the recording of federal court
proceedings unless specifically authorized in a particular case, the policy of the District Court as
set forth in W.D. Pa. L.Civ.R. 83.1(C)(1), and of this Court, as set forth in WD Pa. Bankr. Ct.
General Order 2013-4 issued on May 30, 2013, it is hereby ORDERED that, effective
immediately,
(1)

For purposes of General Order 2013-4 and its prohibition against all forms,

means and manner of taking photographs, recording, broadcasting or televising from Court
premises, every Electronic Proceeding conducted by the Court shall be deemed to be conducted in
a room or facility occupied by the United States Bankruptcy Court for the Western District of
Pennsylvania, regardless of the actual physical location of the presiding judge or any other
participant.
(2)

The recording or retransmission of any Electronic Proceeding of this Court

by anyone other than the Court itself is strictly PROHIBITED unless specifically authorized by
the presiding judge in advance.
(3)

The knowing, willful and unexcused violation of the prohibition as set forth

herein will subject the violator to sanctions for contempt by the presiding judge of such proceeding.

_____________________________
Carlota M. Böhm, Chief Judge
United States Bankruptcy Court

2

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA

FILED
8/18/21 11:05 am
CLERK
U.S. BANKRUPTCY
COURT - WDPA

In re:

Misc. Proc.# 21-212

THE USE OF FACE MASKS IN
BANKRUPTCY COURT FACILITIES

STANDING ORDER
The Centers for Disease Control and Prevention ("CDC") and the Secretary of the
Department of Health for the Commonwealth of Pennsylvania have issued updated guidance
regarding the use of face coverings by persons occupying indoor spaces, including public buildings
and indoor workplaces. The current guidance of the CDC is that face coverings are advised for all
persons in public indoor settings, whether fully vaccinated from COVID-19 or not.
AND NOW THEREFORE, this 18th day of August, 2021, it is hereby ORDERED that,
effective immediately:

1.

All persons entering any facility of the U.S. Bankruptcy Court for the Western

District of Pennsylvania (the "Court") are required to wear a face mask or face covering; however,
individuals appearing before the Court may be required to remove their face mask or face covering
at the discretion of the presiding Judge.
2.

This Order supersedes Standing Order No. 21-209 in its entirety.

3.

This Order shall remain in effect until further order of this Court.

CARLOTA M. BOHM, CHIEF JUDGE
UNITED STATES BANKRUPTCY COURT
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Discretion in Granting COVID-19 Discharge
On December 27, 2020, the Consolidated Appropriations Act enacted a new subsection (i) of § 1328 of the Bankruptcy Code
permitting a court to grant a regular (not hardship) Chapter 13 discharge in two situations not previously available involving
a residential mortgage. Absent further congressional action, this new subsection is due to sunset on December 27, 2021, but
courts have quickly been called upon to interpret and implement this provision. The early results suggest that the permissive
language in new § 1328(i) will produce varied and unpredictable outcomes in Chapter 13 cases.
Section 1328(i) provides:
(i) Subject to subsection (d), after notice and a hearing, the court may grant a discharge of debts
dischargeable under subsection (a) to a debtor who has not completed payments to the trustee or a
creditor holding a security interest in the principal residence of the debtor if—

(1) the debtor defaults on not more than 3 monthly payments due on a residential mortgage under section 1322(b)
(5) on or after March 13, 2020, to the trustee or creditor caused by a material financial hardship due, directly
or indirectly, by the coronavirus disease 2019 (COVID-19) pandemic; or
(A) the plan provides for the curing of a default and maintenance of payments on a residential mortgage under
section 1322(b)(5); and
(B) the debtor has entered into a forbearance agreement or loan modification agreement with the holder or
servicer (as defined in section 6(i) of the Real Estate Settlement Procedures Act of 1974 (12 U.S.C.A. 2605(i))
of the mortgage described in subparagraph (A).1
Restated and oversimplified, to qualify for discharge at any time under temporary § 1328(i)(1), a Chapter 13 debtor must have
not completed payments to the trustee or to the holder of a residential mortgage; and with respect to a mortgage, defaulted on
not more than three monthly payments that came due on or after March 13, 2020, on a residential mortgage that is being cured
or payments maintained under § 1322(b)(5). The debtor’s failure to make the mortgage payments must be caused by a “material
financial hardship due, directly or indirectly, by the coronavirus disease 2019 (COVID-19) pandemic.” It is not obvious from
the “plain” language whether a mortgage default is prerequisite. Disjunctively, § 1328(i)(2) provides that a court may grant a
discharge to a debtor who has not completed payments to the trustee or to the holder of a residential mortgage payments if: (1)
the debtor’s plan provides for the curing of a default and maintenance of payments on a residential mortgage under § 1322(b)
(5) and (2) the debtor has entered into a forbearance agreement or loan modification agreement with the mortgage holder or
servicer. It is not obvious from the “plain” language whether a prepetition forbearance or modification will suffice or whether
a default is prerequisite. Importantly, both grounds for discharge under § 1328(i) are subject to court discretion: the provision
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states the court “may” grant a discharge—in contrast to the directive “shall” or “shall not” found in other subsections of § 1328.
Accordingly, and unsurprisingly, courts are not uniform in the application of this discretion in determining how to address the
financial hardships of Chapter 13 debtors that may or may not have been brought on by the ongoing COVID-19 health crisis.
In In re Ritter,2 Judge Tighe found that compliance with the conditions in § 1328(i) was not, by itself, adequate to entitle a
Chapter 13 debtor to discharge. The court incorporated other subsections of § 1328 and found the debtors’ evidence in support
of their pandemic-induced hardship insufficient for the court to exercise its discretion to grant a discharge under § 1328(i)(1).
Reasoning backwards from the result, the court found that § 1328(i) permits “consideration of the discharge provisions of §
1328(a) through (h) and that incomplete personal residence mortgage payments or a forbearance do not preclude a COVID-19
Discharge.”3 The court found the debtors failed to establish that their current financial inability to maintain plan or mortgage
payments was caused by COVID-19. As support for the COVID-19 hardship, the debtors pointed to a stipulation the court
had previously approved between the debtors and the Chapter 13 trustee suspending the debtors’ plan payments for three
months because of a decrease in income related to the COVID-19 pandemic. However, perhaps harshly, the court stated that this
stipulation, “by itself, is not sufficient to demonstrate to the Court that entry of a COVID-19 Discharge is appropriate here.”4
By contrast, in In re McCollum,5 Judge Waites granted a standard Chapter 13 discharge under § 1328(i)(1) finding the debtors
had not missed more than three monthly postpetition mortgage payments as a result of a COVID-19 related financial hardship
without any discussion of the other conditions for a full-payment discharge in other parts of § 1328. The court succinctly stated:
In the present matter, Debtors provided treatment of [the mortgage holder’s] secured claim under § 1322(b)(5)
in their confirmed plan and have entered a forbearance agreement with [mortgagee] … . Further, when factoring
in the payments included in the forbearance agreement, the remaining portion of the missed payment listed in
[mortgagee]’s Response that were due at the completion of the plan is less than one full monthly mortgage
payment. As it appears this partially missed payment was directly or indirectly the result of a material financial
hardship related to COVID 19, it should not preclude Debtors from receiving a standard discharge.6

A few days after the McCollum decision, Judge Waites granted another debtor’s request for a discharge pursuant to § 1328(i)
(2). In In re Campbell,7 the court sympathetically found the language of a settlement between the debtor and mortgagee that
resolved a stay relief motion “similar in nature to a forbearance agreement” for purposes of satisfying the requirements in §
1328(i)(2)(B). The court also found that the debtor’s plan provided for the secured claim of the mortgagee under § 1323(b)
(5), satisfying the requirement in § 1328(i)(2)(A). Accordingly, the court concluded the debtor had satisfied the requirements
for discharge pursuant to § 1328(i)(2)—again, without analysis of any of the other § 1328 conditions for discharge discussed
by Judge Tighe in McCollum.
These three decisions arguably all fit somewhere in the unfettered discretion created by new § 1328(i). McCollum and Campbell
demonstrate that some courts will conclude that satisfaction of the specific conditions within § 1328(i) is all that is necessary to
grant a Chapter 13 discharge. Ritter, in contrast, demonstrates that other courts will consider conditions for discharge not found
in § 1328(i) and then apply that broader pallet to the facts of individual cases. The words in new § 1328(i) are undisciplined,
providing little guidance for the exercise of this discretion. Discharge in Chapter 13 cases, at least temporarily, is an invitation
for a litigation free-for-all. Could this have been congressional intent or just (further) proof that COVID-19 has spawned some
bizarre legislative misdirection?
Westlaw. © 2021 Thomson Reuters. No Claim to Orig. U.S. Govt. Works.
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Bankruptcy Spike Expected as Covid Eviction Halt Nears End
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Bankruptcy Spike Expected as Covid Eviction Halt Nears End
By Alex Wolf 2021-06-08T06:01:29000-04:00
• Pandemic protections allowed unpaid rent to pile up
• Bankruptcy discharge feature attractive for certain renters
An unprecedented amount of unpaid rent is making bankruptcy a more attractive option for millions of
Americans grappling with paying their landlords as Covid-19 relief measures come to an end.
Renters generally can’t use bankruptcy to avoid eviction unless they can work out a plan to pay back
accrued rent. But for tenants prepared to relinquish their leases, the process can slow an eviction and
allow them to get out of paying built-up rent debt. And this feature is expected to grab more tenants’
attention as the federal government’s eviction moratorium is set to expire June 30.
Nearly 7 million Americans reported being behind on rent as of late April, according to the U.S.
Treasury Department. Some 5 million more renters lacked confidence they could cover upcoming
payments.
“Up until the pandemic, past due rent has not really been one of the reasons for people going into
bankruptcy,” said consumer bankruptcy attorney Jay Fleischman of Shaev & Fleischman PC. “With
so many people past due on their rent, I expect a sea change.”
People don’t typically file bankruptcy to address just a single debt like past due rent, or to delay
eviction proceedings. The process doesn’t automatically overturn a landlord’s right to remove
delinquent tenants.
More often, it’s used as a last resort for homeowners facing foreclosure or people overwhelmed by a
host of different debts.
But the eviction protections established last year at both the federal and state level have helped
create a “unique situation” for people who owe more than they can repay and who are able to move,
said John Rao, an attorney at the National Consumer Law Center.
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“It’s certainly anticipated that filings will increase once those moratoria are no longer in place,” Judge
Kathy A. Surratt-States of the U.S. Bankruptcy Court for the Eastern District of Missouri said at a
virtual conference last month.
Bankruptcy should give delinquent renters the breathing room to move out on their own terms and
possibly discharge the debt that has built up, she said.

Difficult Process
Renters who want to keep a residential lease through bankruptcy typically would file Chapter 13 to
come up with a multi-year plan that repays past debts over time. But avoiding eviction through
bankruptcy can be difficult, attorneys say.
If a landlord already secured an eviction order, a bankrupt tenant who wishes to keep the lease may
have only 30 days to get completely caught up on payments, or may be out of luck entirely,
depending on the state.
If the bankruptcy precedes the eviction process, a tenant who wishes to keep the lease must have a
repayment plan and make timely payments going forward.
“The larger the amount that’s owed, the harder it is to enter into those types of plans,” Rao said.
Despite its shortcomings, bankruptcy could be an attractive option for renters with significant debts
that piled up during the pandemic.
Chapter 7 in particular may appeal to struggling renters willing to quickly let go of their leases instead
of working out repayment plans, because it allows for a straightforward discharge of debts without a
proposal for paying them back.
“You’ve got this confluence of events that may well lead to the bankruptcy court at some point,”
Fleischman said.

Housing Insecurity
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The Centers for Disease Control’s national eviction moratorium, put in place last September to
prevent the further spread of Covid-19, is set to expire at the end of the month.
A federal court ruled in May that the moratorium was beyond the CDC’s authority, but the ruling was
blocked from taking effect.
With Covid-19 cases declining, the moratorium’s days are numbered regardless of how the courts
rule.
Approximately 14% of all renters in the U.S. currently are behind on monthly payments, down from a
high of 19% recorded in January, according to National Equity Atlas, a partnership between nonprofit
research organization PolicyLink and the University of Southern California’s Equity Research Institute
. People of color, who have been disproportionately impacted by the pandemic, make up 64% of
those behind on rent, according to the data.
Despite the decline, rent delinquency rates are double what they were in 2017, U.S. Census Bureau
data show. National Equity Atlas calculates that 54% of delinquent renters are unemployed. And 68%
of such renters have lost income during the pandemic, contributing to heightened levels of housing
insecurity.
U.S. households behind on rent owe $3,200 on average, and half are behind by three months or
more, the organization said.
“Because the moratoria have been going on for so long, people are far behind,” said Edward Boltz, a
consumer bankruptcy attorney at the Law Offices of John T. Orcutt.

Government Lifeline
The federal government has appropriated more than $46 billion for rental assistance to avoid an
eviction crisis that could result from the end of the moratorium.
“There’s enough money to cover the rent shortfall according to every estimate I’ve seen,” said Eric
Dunn, director of litigation at the National Housing Law Project.
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But those funds may not forestall an increase in bankruptcy filings for those individuals who accrued
debts in other areas in order to stay on top of rent payments, he said.
“I’m confident landlords are going to be made whole” with the federal rental assistance, Dunn said.
“I’m less confident this won’t leave people insolvent.”
To contact the reporter on this story: Alex Wolf in New York at awolf@bloomberglaw.com
To contact the editors responsible for this story: Laura D. Francis at lfrancis@bloomberglaw.com;
Roger Yu at ryu@bloomberglaw.com
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620 B.R. 655
United States Bankruptcy Court, D. Colorado.
IN RE: Robert William BAKER, Debtor.
Bankruptcy Case No. 17-14041 EEB
|
Signed September 29, 2020
Synopsis
Background: Trustee and Chapter 13 debtor both proposed modifications to debtor's confirmed plan following a postconfirmation sale of his residence for a price that generated a surplus in excess of amount of his state law homestead exemption.

Holdings: The Bankruptcy Court, Elizabeth E. Brown, J., held that:
date for “performing best interests of creditors” calculation, for purpose of determining whether confirmed Chapter 13 plan
may be modified, remains the petition date and does not shift to plan modification date;
confirmation of Chapter 13 plan results in termination of bankruptcy estate; and
it was not bad faith by Chapter 13 debtor, following post-confirmation sale of his home, to propose plan modification under
which he would retain any net proceeds.
Ordered accordingly.
Procedural Posture(s): Motion to Modify Plan.
Attorneys and Law Firms
*656 Stephen E. Berken, Sean Cloyes, Denver, CO, for Debtor.
Chapter 13 Trustee-Goodman, Adam Goodman, Denver, CO, for Trustee Adam M. Goodman.

ORDER ON REQUESTED PLAN MODIFICATIONS
Elizabeth E. Brown, Bankruptcy Judge
THIS MATTER is before the Court on two competing motions to modify the Debtor's chapter 13 plan, one filed by the Debtor
and one by the chapter 13 trustee (the “Trustee”). Post-confirmation, the Debtor sold his residence and realized net sales proceeds
in excess of Colorado's homestead exemption. The Debtor's request to modify seeks to eliminate any further payments to the
mortgage holder, whose debt the Debtor repaid from the sales proceeds. The Trustee's request would require the Debtor to
segregate the homestead proceeds and agree to restrict their use to only the purchase of a new home, as well as the immediate
turnover of the non-exempt portion and the eventual turnover of the exempt proceeds in the event the Debtor does not purchase
a new home within two years of the sale date.
To rule on the competing motions, the Court must decide whether the sale proceeds, or any portion of them, constitute postconfirmation property that vested in the Debtor (unfettered by any bankruptcy restrictions) or whether they remain property
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*657 of the estate (subject to restricted use). While this might appear to be a narrow question, answering it requires the Court
to interpret several foundational chapter 13 statutes. Some might argue that these statutes are vague and even contradictory.
One thing is certain, court interpretations of them are widely divergent.
I. BACKGROUND
Before engaging in this legal discourse, there are two aspects of this matter that require some background, one involves the value
of the Debtor's home and the other applicable state law. When the Debtor filed his chapter 13 case on May 3, 2017, he owned a
home he valued at $230,000, encumbered by a first deed of trust in the amount of $196,131. He claimed an exemption for the
$34,131 of equity under Colorado's $75,000 homestead exemption statute. 1 But when he sold his home post-confirmation, he
realized $86,000 in net sales proceeds, only $75,000 of which is exempt. The Trustee has not disputed or requested an evidentiary
hearing on whether the Debtor improperly scheduled the petition date value of his home or whether the increase reflects postconfirmation changes, such as reduction of the mortgage balance or changes in the residential marketplace. In the absence of
any challenge to the Debtor's original valuation, the Court assumes the increase in value reflects a post-confirmation change.
Second, according to Colorado law, proceeds up to the amount of the applicable homestead exemption remain exempt:

for a period of two years after such sale if the person entitled to such exemption keeps the exempted
proceeds separate and apart from other moneys so that the same may be always identified. If the person
receiving such proceeds uses said proceeds in the acquisition of other property for a home, there shall
be carried over to the new property the same homestead exemption to which the owner was entitled on
the property sold.

Colo. Rev. Stat. § 38-41-207. In this case, the Debtor's two-year reinvestment period will expire on May 17, 2021.
II. DISCUSSION
The Trustee's argument is straight forward. The Debtor can only exempt $75,000. Therefore, the additional $11,000 should
be immediately contributed toward the repayment of creditors. The remaining $75,000 only retains its exempt character if the
Debtor uses it to buy a new home within two years. Consequently, he should not be able to spend it on anything else. If he loses
his exemption, then all the funds must go toward repaying creditors.
This argument requires the Court to interpret three pivotal statutes: 11 U.S.C. §§ 1306, 1327, and 1329. 2 Section 1306 delineates
what is property of the estate in a chapter 13 case. In addition to the property specified in § 541, the chapter 13 estate includes
all property the debtor “acquires *658 after the commencement of the case but before the case is closed, dismissed, or
converted....” 11 U.S.C. § 1306(a)(1). Section 1327 describes the legal effect of plan confirmation. In subsection (b), it provides
that, unless the plan states otherwise, “confirmation ... vests all of the property of the estate in the debtor.” Id. § 1327(b). These
two statutes appear to be contradictory. Is property acquired post-confirmation property of the estate under § 1306(a)(1) that
must be contributed toward plan obligations? Or is it property of the debtor following confirmation as provided by § 1327(b)
and, therefore, it is no longer subject to the claims of his creditors, except as provided in the plan?
Finally, § 1329 sets forth the requirements for any post-confirmation modification of a plan. It allows for increases and decreases
in plan payments but does not specify what constitutes cause for a change in payments. Is it limited to changes in income? Or
does a sale of an asset provide grounds for an increase? It also specifies that any modification must satisfy certain confirmation
standards, such as the best-interest-of-creditors test (the “BIC”). Id. § 1329(b) (incorporating § 1325(a)(4)). This test requires
a showing that the creditors will receive under the modified plan at least as much as they would from a chapter 7 liquidation.
Id. § 1325(a)(4). But § 1329(b) does not specify the measuring date on which the BIC test must be applied in a modification
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context. Should the court measure the hypothetical chapter 7 distribution on the date of the proposed modification or does it
remain the date of the plan's effective date as specified in § 1325(a)(4)? The value of the debtor's assets, and even the existence
of the assets themselves, may differ significantly on these two dates.
Congress may have left these statutes intentionally vague to allow courts greater flexibility in interpretation but, as a result,
courts are sharply divided on how they have filled these gaps. When applicable bankruptcy statutes are subject to varying
interpretations, this Court always begins by stepping back and looking at the Bankruptcy Code as a whole. It has provided
two different methods by which individual debtors may restructure their finances and obtain a fresh start, one in chapter 7
and the other in chapter 13. 3 In chapter 7, the debtor parts with his non-exempt property but keeps his future income and,
in exchange, he receives a discharge of his debts. In chapter 13, the debtor retains his property, but to achieve a discharge he
agrees to contribute all his disposable income over the life of the plan, which payments must amount to at least as much as
his creditors would receive in a chapter 7 liquidation. Thus, the two bargains struck are fundamentally different. David Gray
Carlson, Modified Plans of Reorganization and the Basic Chapter 13 Bargain, 83 Am. Bankr. L.J. 585 (2009) (“Carlson”).
Either the debtor trades his property or his income for his discharge, but not both. Any interpretation of these chapter 13 statutes
must not attempt to blur this fundamental premise. It must recognize that, in chapter 13, the debtor's plan payments substitute
for his property, leaving the debtor with the freedom “to treat his ... property as his ... own without court intervention at every
turn.” Yoon v. Krick (In re Krick), 373 B.R. 593, 607 (Bankr. N.D. Ind. 2007).
*659 Another bedrock principle of chapter 13 is that a debtor must make his best efforts to repay creditors with his future
income. However, often debtors' circumstances change over the three-to-five-year terms of their plans, whether for better or
worse. The Bankruptcy Code anticipates this. In § 1329(a), the Code provides for modification of a confirmed plan to request
four types of changes: (1) an increase or decrease in payments (§ 1329(a)(1)); (2) an extension or reduction in the time for
payments (§ 1329(a)(2)), provided that any extension does not cause the plan to exceed five years in length (§ 1329(c)) or seven
years in length if the debtor has experienced material financial hardship due to the COVID-19 pandemic (§ 1329(d)); (3) an
alteration in a creditor's distribution rights under the plan to account for non-plan payments the creditor has received (§ 1329(a)
(3)); and (4) a decrease in payments necessary to allow the debtor to acquire health insurance (§ 1329(a)(4)).
This statute not only limits the types of permissible modifications, but also standing to request a modification. Requests for
post-confirmation modification can be made only by the debtor, the chapter 13 trustee, or the holder of an allowed unsecured
claim. Id. § 1329(a). And they must make their requests before the completion of payments under the confirmed plan. Id.
Before approval, the court must determine whether, with the proposed modification, the plan will continue to satisfy many
of the original confirmation requirements. In § 1329(b), the Code lists several sections of chapter 13 that “apply to any
modification.” They are: §§ 1322(a), 1322(b), 1323(c) and “the requirements of section 1325(a).” Id. § 1329(b)(1). By failing
to place restrictions on the use of the sale proceeds, the Trustee asserts that the Debtor's proposed modification does not meet
two of the requirements of § 1325(a): (1) the BIC test of § 1325(a)(4) and (2) the good faith requirement of § 1325(a)(3).
A. What is the Measuring Date for the BIC Test under § 1329?
In the confirmation context, § 1325(a)(4) clearly specifies that the BIC test is to be applied “as of the effective date of the plan.”
However, § 1329(b) does not state its measuring date. Given its silence in this regard, many courts assume that they should
reapply it as of the modification date. Keith M. Lundin, Lundin on Chapter 13, § 126.2, at ¶ 11 (September 27, 2020 update)
(“Lundin”). The leading case for this view is In re Barbosa, 236 B.R. 540 (Bankr. D. Mass. 1999), aff'd sub nom. Barbosa
v. Solomon, 243 B.R. 562 (D. Mass 2000), aff'd, 235 F.3d 31 (1st Cir. 2000). In that case, the debtors owned an investment
property they valued at $63,000 at the time of confirmation of their original plan. A few months later, they sold the property
for $137,500 and the chapter 13 trustee moved to modify the debtors' plan to increase the distribution to unsecured creditors.
The bankruptcy court determined that the BIC test should be applied as of the date of modification, reflecting the higher asset
value. Barbosa, 236 B.R. at 552. 4
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*660 The legislative history of § 1329(b) can be read to support this view:

In applying the standards of proposed 11 U.S.C. § 1325(a)(4) to the confirmation of a modified plan, ‘the
plan’ as used in the section will be the plan as modified under this section, by virtue of the incorporation
by reference into this section of proposed 11 U.S.C. § 1323(b). Thus, the application of the liquidation
value test must be redetermined at the time of the confirmation of the modified plan.

H.R. Rep. No. 595, 95th Cong., 1st Sess. 431 (1977), as reprinted in U.S.C.C.A.N. 5787, 6387. When a statute is susceptible to
varying interpretations, legislative history is a relevant factor to consider. Nat'l Credit Union Administration Board v. Nomura
Home Equity Loan, Inc., 764 F.3d 1199, 1225-26 (10th Cir. 2014); 2A Norman Singer & Shambie Singer, Sutherland Statutes
and Statutory Construction § 48:1 (7th ed., October 2019 update) (“Sutherland”) (citing Train v. Colo. Public Interest Research
Group, Inc., 426 U.S. 1, 10, 96 S.Ct. 1938, 48 L.Ed.2d 434 (1976)).
However, does this statement really answer the question? One possible interpretation is that the BIC test must be measured
by valuing the assets as of the modification date, but it is also possible to interpret it as saying the test must be reapplied, but
not necessarily with a change in the measuring date. If the debtor proposes a modification to decrease plan payments due to a
decrease in his income, he still must pay his creditors at least as much as they would have received in chapter 7 on the effective
date. If his confirmed plan required him to pay at least $25,000 to meet this test because he had $25,000 of non-exempt equity in
his home on the effective date, he cannot later modify his confirmed plan to pay less than $25,000 to creditors. In this instance,
the BIC test is reapplied to the proposed modification but with the same measuring date – to make sure creditors will still receive
at least as much as they would have if the case had originally been filed as a chapter 7 proceeding.
Even if the legislative history is interpreted to mean a court should revalue the assets as of the modification date, legislative
history is not the only factor to consider in interpreting this statute. When the overall context of a statutory scheme and the
actual language of the statute suggest a different interpretation, the court need not be bound by legislative history. In fact,
courts may disregard legislative history and rules of statutory construction and “expand a statute's literal meaning to accomplish
beneficial results, or to serve an act's purpose, or to avoid thwarting a legislative intent apparent *661 from an entire act ....”
2A Sutherland, supra, § 47:25 (footnotes omitted).
Before considering the overarching statutory framework of chapter 13, the language of § 1329(b) itself sheds some light on
this interpretive question. First, § 1329(b) is a bit of an anomaly. Instead of stating in § 1329(b) itself the tests that apply to
modifications, it merely incorporates other statutes by reference. The BIC test in § 1325(a)(4), which it incorporates, states that
the test is to be applied “as of the effective date of the plan.” Thus, in the absence of any other date specified in § 1329(b), it
is logical to assume that the court should apply the same testing date. After all, § 1329(b) incorporated the totality of § 1325(a)
(4), without making any changes to it.
The other statutes referenced in § 1329(b), and those omitted from it, provide further insight. While § 1329(b) incorporates §
1322(a) and (b), which list the required contents of a plan, it does not incorporate § 1322(c) – (f). Subsection (d), for example,
specifies the permitted maximum length of the plan, which differs depending on whether the debtor is an above-median-income
or below-median-income debtor. Section 1329 specifies its own term limit, i.e. that the plan, as modified, may not exceed five
years in length. 11 U.S.C. § 1329(c). Thus, § 1329(b) did not need to incorporate § 1322(d). However, when § 1329 intended to
incorporate a prior confirmation standard without making any changes, it did so merely by reference to it. From this standpoint,
one can assume that Congress did not intend in § 1329(b) to change the BIC test measuring date from its original requirement
in § 1325(a)(4), which specified the “effective date.”
So, what is the effective date? Unfortunately, the Bankruptcy Code does not define its use of this phrase. Consequently, there are
no less than three schools of thought as to what it means. One holds that it is the confirmation date. See, e.g., In re Gibson, 415
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B.R. 735, 738 (Bankr. D. Ariz. 2009). Another relies on § 1326(a)(1), which requires the debtor to begin making plan payments
no later than thirty days from the filing of the plan. This “implies that the plan is effective against the debtor even before it is
confirmed ....” Carlson, supra, at 601. “Judge Lundin, however, reports that most courts assume that the date of the bankruptcy
petition is the date as of which the test must be performed.” Id. (citing 3 Keith M. Lundin, Chapter 13 Bankruptcy § 160.1 (3d
ed. 2000)); see also In re Green, 169 B.R. 480, 482 (Bankr. S.D. Ga. 1994). Whether it is the petition date, the first payment
date, or the confirmation date, in most cases this date will be close in time to the petition date.
Some courts have adopted the view that the measuring date remains the confirmed plan's effective date when considering a
modification request. 5 The leading case is Forbes v. Forbes (In re Forbes), 215 B.R. 183, 189 (8th Cir. BAP 1997). In Forbes,
the court determined that settlement proceeds from a cause of action that accrued post-petition would not be included in property
of the estate under the BIC test and their existence was irrelevant to the court's approval of plan modification. The Forbes panel
noted the impracticalities of applying the test at the date of plan modification. It might lead to the “absurd result that a Chapter
13 debtor could be required *662 by consecutive motions from unsecured claim holders to continuously modify the confirmed
plan if the debtor owns an asset that appreciates after confirmation of each modified plan.” Forbes, 215 B.R. at 190. Ultimately,
the Forbes court relied on the concept that the Code contemplates only one “ ‘plan’ as a unitary constant and solitary construct.”
Forbes, 215 B.R. at 188. The court reasoned that

there is but a single plan in effect at any given time during the pendency of a bankruptcy case [and]
there is ordinarily but a single plan confirmation made during the entire course of a bankruptcy case. The
Bankruptcy Code does not provide for the ‘confirmation’ of a modified plan; rather, the plan as modified
becomes the plan if it is not disapproved.

Id.
Expanding on this reasoning, the court in In re Gibson relied on the language in § 1329(b)(2) that says, “the plan as modified
becomes the plan.” The court then concluded that:

[t]he Code thus contemplates only one plan that is effective although its terms may be modified. It would
be an anomaly for that one plan, as modified, to have two effective dates.... [O]nce the plan became
binding on creditors, that event defined the plan's effective date. Modification of the terms of the plan
makes no change to its effectiveness in binding creditors and cannot change the date on which it became
effective.

In re Gibson, 415 B.R. 735, 739 (Bankr. D. Ariz. 2009). “There should be only one date as of which the determination is made
as to what creditors would have received upon liquidation, so the ‘effective date of the plan’ must remain that of the original
plan.” Id.
This interpretation maintains the fundamental bargain of chapter 13 where a debtor trades his future income, not his property, to
obtain a discharge. Any interpretation that would require a debtor to trade both his income and his property should be eschewed.
The Collier treatise sums up the flaws inherent in the Barbosa view. It argues that the court should not recalculate the BIC test
based on property values at the time of modification because:
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[t]he best-interests test turns on what would have happened had the debtor filed a chapter 7 case instead
of a chapter 13 case. If a chapter 7 case had been filed, only property of the estate under section 541
would have been available to creditors and not the additional property that became property of the estate
under section 1306(a). Therefore, property acquired after the petition, other than the limited types that
become property of the estate under section 541, is not relevant to application of section 1325(a)(4) to
a proposed plan modification. To hold otherwise, a court would have to find the best-interests test to
be a constantly fluctuating standard, subject not only to property coming into the estate and leaving the
estate but also to changes in the value of estate property. Indeed, if a case is converted from chapter 13
to chapter 7, property of the estate ordinarily is based on the property the debtor had on the date of the
petition, and not the date of conversion. [§ 348(f)(1) ] The policy behind this provision, that a debtor
should not be discouraged from filing a chapter 13 case by the possibility that property acquired during
the case could be lost to creditors who would have no right to it had the debtor initially filed a chapter
7 case, is equally applicable. For similar reasons, the acquisition or liquidation of assets should not be
grounds for modification, at least if those assets do not produce additional ongoing income for the debtor.

*663 8 Collier on Bankruptcy ¶ 1329.05[3] (Richard Levin & Henry J. Sommer eds., 16th ed. 2019).
Demanding an increase in plan payments because of a post-confirmation sale of property or its appreciation in value would
threaten the very fabric of the chapter 13 bargain.

Suppose a debtor owns a house. The § 1325(a)(4) test is conducted at the time of the confirmation hearing
and the court finds that, given the appraised value of the house, all creditors would receive more from
the plan than they would have received in a chapter 7 liquidation. Two years later, however, the house
has increased in value. If an unsecured creditor moves to modify, and if the § 1325(a)(4) test is redone,
the payments, previously high enough to justify confirmation, no longer suffice. To make the plan work
as modified, the debtor would have to liquidate principal, not income. This would be a violation of the
basic chapter 13 bargain.

Carlson, supra, at 599-600.
B. Are the Homestead Proceeds Property of the Chapter 13 Estate Under § 1306(a)?
The Trustee's second argument for taking the sales proceeds into account when determining an increase or decrease in plan
payments is based on his reading of § 1306(a). Section 1306(a)(1) provides that property of the estate includes “all property
of the kind specified in [§ 541] that the debtor acquires after the commencement of the case but before the case is closed,
dismissed, or converted to a case under chapter 7, 11, or 12 ....” In his view, this language is broad enough to include the increase
in value that has occurred since confirmation. Many courts agree with him and this Court acknowledges that, if this statute is
read in isolation, it would. But § 1327(b) provides that, “[e]xcept as otherwise provided in the plan or the order confirming
the plan, the confirmation of a plan vests all of the property of the estate in the debtor.” And § 1327(c) says that, “[e]xcept as
otherwise provided in the plan or in the order confirming the plan, the property vesting in the debtor under subsection (b) of
this section is free and clear of any claim or interest of any creditor provided for by the plan.” These latter two sections suggest
that the chapter 13 estate terminates at confirmation. At that point property of the estate becomes property of the debtor, no
longer subject to bankruptcy court oversight.
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The apparent contradiction between § 1306(a) and § 1327 have led courts to adopt no less than five different approaches to
reconciliation:
Estate-termination approach – At confirmation the estate ceases to exist and all property of the estate, whether acquired before
or after confirmation, becomes property of the debtor.
Estate-transformation approach – At confirmation, all property of the estate becomes property of the debtor except property
essential to the debtor's performance of the plan; the Chapter 13 estate continues to exist, but it contains only property
necessary to performance of the plan, whether acquired before or after confirmation.
Estate-replenishment approach – At confirmation, all property of the estate becomes property of the debtor; the Chapter 13
estate continues to exist and “refills” with property defined in § 1306 that is acquired by the debtor after confirmation, without
regard to whether that property is necessary to performance of the plan.
Estate-preservation approach – The vesting of property in the debtor under § 1327(b) does not remove any property *664
from the chapter 13 estate, whether acquired before or after confirmation; property remains in the estate until the case is
closed, dismissed or converted. The debtor's rights and responsibilities with respect to property of the estate may change
somewhat at confirmation, but the existence and composition of the estate are not disturbed by § 1327(b).
Conditional-vesting approach – At confirmation, vesting gives the debtor an immediate and fixed right to use estate property,
but that right is not final until the debtor completes the plan and obtains a discharge.
Lundin, supra, at § 120.3, ¶ [9] (citations omitted).
Under the “estate termination” view, all property that vested in the debtor at confirmation and any post-confirmation income
or property he acquires is no longer property of the estate. There is no chapter 13 estate once the court confirms a chapter 13
plan. See, e.g., Calif. Franchise Tax Bd. v. Jones (In re Jones), 420 B.R. 506, 514 (9th Cir. BAP 2009). The vested property is
no longer subject to administration by the bankruptcy court. Under this view, neither the Debtor's home nor the proceeds of the
home sale are estate property and the Debtor is free to do with the proceeds whatever he wants.
The “estate transformation” view also would not obligate the Debtor to contribute the homestead proceeds to his plan. Under
this view, the post-confirmation chapter 13 estate includes only post-petition income and property necessary to consummate
the plan. See, e.g., Telfair v. First Union Mortg. Corp., 216 F.3d 1333, 1340 (11th Cir. 2000) (concluding that the plan returns
so much of that property to the debtor's control as is not necessary to the fulfillment of the plan); Black v. U.S. Postal Serv. (In
re Heath), 115 F.3d 521, 524 (7th Cir. 1997) (stating that post-confirmation income that is not necessary to fulfillment of plan
is not estate property). The Debtor's confirmed plan does not require him to use the homestead proceeds to pay creditors, so
it is not property of his estate under this view.
The “estate preservation” and “conditional vesting” views both deem all property, whether acquired pre- or post-confirmation,
to be estate property. Thus, the Debtor would have to account for the non-exempt proceeds in a BIC calculation if the Court
performs the BIC test as of the date of modification. See, e.g., In re Brensing, 337 B.R. 376, 383 (Bankr. D. Kan. 2006); In re
Fisher, 198 B.R. 721, 732-34 (Bankr. N.D. Ill. 1996), rev'd, 203 B.R. 958 (N.D. Ill. 1997); W. Va. State Tax Dep't v. Mullins (In
re Mullins), 2009 WL 3160361, at *3-4 (S.D. W. Va. Sep. 30, 2009) (describing but disagreeing with lower court's conditional
vesting analysis).
The “estate replenishment” view, sometimes called the “modified estate transformation” approach, is the most difficult to apply
in the present context. Under this view, all pre-confirmation property, including his former home, vested in the Debtor on
confirmation of his plan, but if one views the homestead proceeds as “new” property, they would become estate property under §
1306(a). Conversely, if one interprets the vesting provision of § 1327(b) as permanently removing the home from the jurisdiction
of the Court, or if one views the homestead proceeds as a “substitute” for the home rather than an entirely new property interest,
then the proceeds would not become estate property under § 1306(a). See, e.g., Waldron v. Brown (In re Waldron), 536 F.3d 1239,
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1242-43 (11th Cir. 2008) (determining that “entirely new” property interests acquired post-confirmation are estate property
under § 1306(a), whether “necessary” to the completion of the plan or not); *665 City of Chicago v. Fisher (In re Fisher),
203 B.R. 958 (N.D. Ill. 1997); In re Gonzales, 587 B.R. 363, 370 (Bankr. D. N.M. 2018) (adopting estate replenishment view
but explaining that pre-confirmation wages are no longer estate property after confirmation). Some courts do not make the
distinction between the sale of pre-bankruptcy property and the acquisition of additional property post-confirmation. See, e.g.,
Garcia v. Bassel, 507 B.R. 907 (N.D. Tex. 2014).

1. No Binding Precedent
There is no binding precedent in the Tenth Circuit on this question. There is, however, language in United States v. Richman
(In re Talbot), 124 F.3d 1201 (10th Cir. 1997) consistent with either the “estate termination” or “estate preservation” approach.
In Talbot, the debtors proposed a plan that bifurcated the I.R.S.' claim into a secured claim with a lien against their home to the
extent of $18,000 and an unsecured claim in the amount of $19,000. The I.R.S. did not object to this treatment and the court
confirmed the plan. However, when the debtors sold their home post-confirmation, the I.R.S. refused to release its lien at closing
unless it was paid $37,000 on its combined claim. The debtors capitulated to this demand. Then they moved to modify their
plan to eliminate any remaining payment of secured debts against the home and any further payment to the I.R.S. The chapter
13 trustee requested an order requiring the I.R.S. to disgorge the sales proceeds. The bankruptcy court, and the district court
on appeal, ordered disgorgement. Before the Tenth Circuit, the trustee argued that the disgorgement order was proper because
the bankruptcy court retained jurisdiction over the sale proceeds as property of the estate under § 1306(a). The Tenth Circuit
rejected this notion, applying § 1327. Under § 1327(b), the house vested in the debtors at confirmation. Therefore, it was no
longer property of the estate under § 1306(a). Under § 1327(c), the Debtor's title to the home was free and clear of any claim or
interest provided for by the plan, except as expressly provided otherwise. This plan only retained an $18,000 lien of the I.R.S.
Finally, under § 1327(a), the I.R.S. was bound by the confirmed plan. Its action in extracting full payment at the closing violated
the plan. Therefore, on remand, the bankruptcy court could order disgorgement, but only of the excess payment amount.
This reasoning and its ruling are consistent with the estate termination approach. However, the Tenth Circuit was careful to
note that it did not have to decide whether the “vesting provisions in § 1327(b) operate to grant absolute ‘ownership’ of estate
property to the debtor upon confirmation of a Chapter 13 plan,” because the trustee had conceded this point. Talbot, 124 F.3d
at 1207 n.5. So, this case provides no precedent on this issue, but we are left with several indications of the court's leanings. It
clearly acknowledged that “vesting” under § 1327 is an important consequence of plan confirmation. It relied on Black v. U.S.
Postal Serv. (In re Heath), 115 F.3d 521, 524 (7th Cir. 1997), which held that a bankruptcy court lacks jurisdiction to control
disposition of a chapter 13 debtor's property that is no longer property of the estate. Talbot, 124 F.3d at 1206-07. However, in
a parenthetical, the Tenth Circuit described the Heath case as “holding that post-confirmation income that is not necessary to
the fulfillment of the plan of reorganization does not become part of bankruptcy estate.” Id. at 1208 n.9 (emphasis added). This
language echoes the estate transformation approach, in which all property vests in the debtor on confirmation, except property
essential to the fulfillment of the plan. Thus, it is not possible from this case alone to decipher what position *666 the Tenth
Circuit would take on this thorny issue.
Nor is there is a Tenth Circuit Bankruptcy Appellate Panel (“BAP”) decision on this issue. Twice, the BAP has recognized the
issue and the split in authority. See Rael v. Wells Fargo Bank, N.A. (In re Rael), 527 B.R. 799, 2015 WL 847432 (10th Cir. BAP
Feb. 27, 2015) (unpublished opinion); Vannordstrand v. Hamilton (In re Vannordstrand), 356 B.R. 788, 2007 WL 283076 (10th
Cir. BAP Jan. 31, 2007) (unpublished opinion). Yet it has not yet reached this issue.
In a recent decision, In re Gonzales, 587 B.R. 363 (Bankr. D.N.M. 2018), the New Mexico bankruptcy court adopted the estate
transformation view, in part based on language in Harris v. Viegelahn, 575 U.S. 510, 135 S. Ct. 1829, 191 L.Ed.2d 783 (2015).
In Harris v. Viegelahn, the Supreme Court said that “the Chapter 13 estate ... includes both the debtor's property at the time of
his bankruptcy petition, and any wages and property acquired after filing.” Id. at 1835. However, the Supreme Court addressed
only whether, after conversion of a chapter 13 case to chapter 7, a chapter 13 trustee could distribute to creditors funds derived
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from the debtor's post-petition wages remaining in the trustee's possession on the conversion date. The Court was not required
to, and did not consider, the effect of § 1327(b) on property of the estate on the date of confirmation. The Supreme Court's
general statements regarding property of the estate under § 1306(a) were only made to highlight the differences between chapter
7 and chapter 13 cases. Moreover, the debtor's plan in Harris v. Viegelahn specifically provided that “[u]pon confirmation of
the plan, all property of the estate shall not vest in the Debto[r], but shall remain as property of the estate.” Id. at 1839 (emphasis
in original). Therefore, Harris v. Viegelahn does not directly speak to the issue at hand.

2. Estate Termination View is the Better Interpretation
This Court has previously addressed the interplay between § 1327 and § 1306(a) in In re Dagen, 386 B.R. 777, 782 (Bankr.
D. Colo. 2008), a case alleging a stay violation under a prior version of § 362(b). There, the issue was whether a child support
creditor had violated the automatic stay when she collected her pre- and post-petition debts from the debtor's post-confirmation
income. The Court had to determine whether post-confirmation income was property of the estate because § 362(b)(2)(B) only
allows a child support creditor to collect its debt from “property that is not property of the estate.” 11 U.S.C. § 362(b)(2)(B).
The Court adopted the “estate termination” approach because it is the only construction that “gives effect to the literal terms
of § 1327(b), which expressly states that confirmation vests all property in the debtor.” Id. at 782. Accordingly, the Court held
that the debtor's post-confirmation disability income, even though necessary to fund the plan, was no longer property of the
estate under § 1306(a). Id. at 785.
Another division of this court, faced with facts similar to the present case, held that proceeds from a post-confirmation sale of
the homestead were no longer property of the estate under § 1306(a)(1). Sender v. Golden (In re Golden), 528 B.R. 803 (Bankr.
D. Colo. 2015). In Golden, the chapter 13 debtor sold his home after confirmation, transferred the proceeds from the sale to
his ex-wife, and then converted his case to chapter 7. His chapter 7 trustee sued the ex-wife under § 549 to recover the sale
proceeds transferred without court authorization. Because § 549 applies only to an unauthorized transfer of “estate property,”
the court had to address whether *667 the proceeds were in fact property of the estate. 11 U.S.C. § 549(a).
Reasoning that the most common meaning of “vest” refers to a transfer of ownership, the Golden court determined that § 1327(b)
meant that, upon confirmation, “ownership of the property left the estate and vested in the Debtor.” In re Golden, 528 B.R. at
806. The court discussed the various theories regarding the extent of the post-confirmation chapter 13 estate and concluded that
only the “estate preservation” approach would consider the proceeds to be estate property. Under any other approach, because
the home sale proceeds were not necessary to consummate the plan, they would not become estate property under § 1306(a)
(1). The court further noted that, in Talbot, the Tenth Circuit did not adopt the estate preservation view and neither had prior
bankruptcy court decisions from Colorado. Id. at 807-08 (citing In re Segura, 2009 WL 416847 at *6 (Bankr. D. Colo. Jan.
9, 2009) (adopting “estate termination” approach) and Providian Nat'l Bank v. Vitt (In re Vitt), 250 B.R. 711, 718-19 (Bankr.
D. Colo. 2000) (adopting “estate transformation” approach)). Viewing its decision as consistent with the reasoning in Talbot,
the court said “the home was no longer property of the Chapter 13 estate upon confirmation of the Debtor's plan. The Debtor,
therefore, enjoyed full ownership and control over the property after the date of confirmation.” Golden, 528 B.R. at 808.
This Court believes the estate termination approach is the only interpretation that respects the plain meaning of the language of §
1327(b). As the Golden court noted, in § 1306(b), the Code already provides that a chapter 13 debtor has the right to possess all
property of the estate from and after the date of filing. Therefore, unless the concept of “vesting” in § 1327(b) refers to a transfer
of ownership, § 1327(b) is rendered meaningless. Golden, 528 B.R. at 806-07 (citing In re Clouse, 446 B.R. 690, 699 (Bankr.
E.D.Pa. 2010)); see also Yoon v. Krick (In re Krick), 373 B.R. at 601 (to give meaning to § 1327(b), the words “estate” and
“debtor” must define separate concepts and, therefore, “vesting” must mean a change in ownership from the estate to the debtor).
While the estate termination approach gives meaning to § 1327(b)'s vesting provision, it is admittedly at odds with the general
language of § 1306(a). In the face of this apparent conflict, resort to traditional canons of statutory construction are called for.
First, “where one statute deals with a subject in general terms and another deals with a part of the same subject in a more detailed
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way, the two should be harmonized if possible. But if two statutes conflict, the general statute must yield to the specific statute
involving the same subject.” 2B Sutherland, supra, § 51:5; see also In re Petruccelli, 113 B.R. 5, 15 (Bankr. S.D. Cal. 1990).
Section 1306(a) is a more general statute defining what property comes into the chapter 13 estate. Section 1327(b) is the more
specific statute describing its status following confirmation.
The estate termination view gives meaning to both statutes. Consider a debtor's home and his wages. On the filing of his chapter
13 petition, both become property of his estate under § 1306(a), protected by the automatic stay from creditor attempts to collect
prepetition debts. On confirmation, his home and his wages become property of the debtor once again, but despite this change
in status, they continue to be protected by the automatic stay, (with only very narrow exceptions set out in § 362(b) such as
the domestic support creditor), until the case is closed, dismissed, or the debtor receives or is denied his discharge, *668
whichever comes first. 11 U.S.C. §§ 362(a)(5)-(7), (c)(2). The plan provides creditors with substitute rights in regard to their
prepetition debts. Id. § 1327(a).
Section 1306(a) still plays an important role in many respects, including bringing those assets under the umbrella of the automatic
stay and in determining what assets must be considered in the BIC test analysis at confirmation. Section 1327(b), on the other
hand, terminates the estate's rights to that property. The debtor is then free to spend his wages and deal with his assets however
he wishes, so long as he fulfills his plan obligations. Post-confirmation, he does not need to run into the bankruptcy court for
approval to trade his car in for a new one or to obtain a home-equity line of credit to repair his plumbing. The plan is the
only contract between the debtor and his prepetition creditors. They have no further rights in the debtor's property except those
specifically preserved in the plan. § 1327(c). Therefore, the bankruptcy court has no further authority over this property, except
to rule on a motion for stay relief or a dismissal motion if the debtor defaults on his plan obligations. And, of course, it continues
to have jurisdiction over post-confirmation modification motions until the plan has been completed.
A modification request may alter the contract between the debtor and his prepetition creditors by requiring an increase in plan
payments, but not because § 1306(a) causes his post-petition wages to remain property of the estate. It is because Congress has
expressly provided for the adjustment of the contract to reflect changes in the debtor's financial circumstances. It does so not
by changing title to the property once again but only by increasing his payment obligation. In that sense, modification grants
his unsecured creditors an impersonam, not an in rem remedy.
This interpretation is also consistent with another well-known canon of statutory construction, which advises that identical
words used in different parts of the same or a similar statute should be interpreted to have the same meaning absent some
contrary indication. 2A Sutherland, supra, § 46.6. Thus, the term “vest” in § 1327(b) should be construed similarly to how it
is used in other Code provisions. Section § 1141(b) mirrors § 1327(b) insofar as it “vests” property of the estate in the debtor
on confirmation. Courts construing § 1141(b) have interpreted it to mean that the property is no longer property of the estate.
Hillis Motors, Inc. v. Hawaii Auto. Dealers' Ass'n, 997 F.2d 581, 587 (9th Cir. 1993); Still v. Rossville Bank (In re Chattanooga
Wholesale Antiques), 930 F.2d 458, 462 (6th Cir. 1991); Penthouse Media Group v. Guccione (In re General Media, Inc.), 335
B.R. 66, 74 (Bankr. S.D.N.Y. 2005).
Section § 349(b)(3) uses the term “revest” to describe the change in title that occurs with dismissal of a bankruptcy
case. Dismissal “revests the property of the estate in the entity in which such property was vested immediately before the
commencement of the case....” 11 U.S.C. § 349(b)(3). In most instances, this means the property will revert to its status as
property of the debtor but, if for example, the trustee avoided a preferential transfer or fraudulent conveyance during the case,
dismissal will return title to the transferee. Sender v. Golden (In re Golden), 528 B.R. 803, 807 (Bankr. D. Colo. 2015); In re
Van Stelle, 354 B.R. 157, 167-68 (Bankr. W.D. Mich. 2006); In re Beaird, 578 B.R. 643, 646-49 (Bankr. D. Kan. 2017); In re
Sadler, 935 F.2d 918 (7th Cir. 1991). In both §§ 1141(b) and 349(b)(3), “vesting” connotes a transfer of title and the termination
*669 of an estate. In re Petruccelli, 113 B.R. 5, 16-17 (Bankr. S.D. Cal. 1990).
The Court rejects the estate preservation view and the conditional vesting view because they give no effect to the term “vest,”
essentially reading § 1327(b) out of the Code. They also strip this term of its commonly accepted meaning, which signifies a
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transfer of ownership. See Vest, Black's Law Dictionary (11th ed. 2019) (defining “vest” as “[t]o confer ownership (of property)
on a person,” “[t]o invest (a person) with the full title to property,” or “[t]o give (a person) an immediate, fixed right of present
or future enjoyment.”).
The estate transformation view reads nonexistent language into the statute by distinguishing between property necessary to
consummation of the plan from that which is not. Decisions in which the courts employ this approach often seem result driven,
with the courts endeavoring to protect the debtor's post-confirmation assets from the collection efforts of post-petition creditors.
See, e.g., In re Ziegler, 136 B.R. 497, 502 (Bankr. N.D. Ill. 1992) (ruling that debtor's post-petition earnings were property
of the estate and protected by the automatic stay from post-petition creditors to the extent the earnings were necessary to
fund plan payments); see also McGlockling v. Chrysler Fin. Co. (In re McGlockling), 296 B.R. 884, 887 (Bankr. S.D. Ga.
2003) (determining that debtor's car was property of the estate because he needed reliable transportation to complete plan and
compelling lender to permit debtor to take car overseas). However, nothing in chapter 13, or the Code as a whole, promises
protection against the collection of post-petition debts.
Finally, the Court disagrees with the estate replenishment view because it reads § 1306(a) too broadly and gives insufficient
weight to § 1327(b). The Court has considered but respectfully disagrees with the decisions of the Fifth Circuit and the lower
courts in Texas that have viewed proceeds from the post-confirmation sale of exempt property as “new” property interests that
enter a chapter 13 estate through § 1306(a). See, e.g., Hawk v. Engelhart (In re Hawk), 871 F.3d 287 (5th Cir. 2017); Garcia v.
Bassel, 507 B.R. 907 (N.D. Tex. 2014). The Trustee relies heavily on these decisions, but the Court finds them unpersuasive.
In Black v. Leavitt (In re Black), 609 B.R. 518 (9th Cir. BAP 2019), the court analyzed the interplay between §§ 1306(a) and
1327(b) in the context of property appreciating in value post-confirmation. Its interpretation gave full effect to the chapter 13
bargain a debtor makes when trading his future income for his assets. In Black, the debtor owned a rental property that he
valued at $44,000. In his plan, he provided that he would sell the rental property at some point during the plan and contribute
$45,000 from the sale to his creditors. Near the end of his three-year plan, the debtor sold the property for $107,000. The chapter
13 trustee moved to modify to require the debtor to contribute all the sales proceeds to his creditors. The bankruptcy court
approved the trustee's modification request, but the appellate court reversed. Recognizing a split of authority, the court rejected
Barbosa's estate preservation approach and reaffirmed its prior adoption of the estate termination view. Black, 609 B.R. at 529
(citing Cal. Franchise Tax Bd. v. Jones (In re Jones), 420 B.R. 506, 515 (9th Cir. BAP 2009)). It held that when the bankruptcy
court confirmed the debtor's plan, the property vested in him. It was no longer property of the estate, so the appreciation in the
property's value did not belong to the estate.
C. Good Faith
The Trustee also objects to the Debtor's proposed modification on the basis of “bad *670 faith.” The only evidence of bad faith
that he asserts is the Debtor's failure to commit the proceeds from the sale of his home to repay creditors. 6 The fact that the
Debtor seeks to remain in chapter 13 but refuses to modify his plan in accordance with his present ability to pay, says the Trustee,
contravenes the purpose and intent of chapter 13. “[T]he spectacle of [a debtor] profiting while in bankruptcy is disconcerting
and may be indicative of a bad faith manipulation of the Code.” In re Barbosa, 236 B.R. 540, 552 (Bankr. D. Mass. 1999), aff'd
sub nom. Barbosa v. Solomon, 243 B.R. 562 (D. Mass 2000), aff'd, 235 F.3d 31 (1st Cir. 2000).
Section 1325(a)(3) requires that a plan be “proposed in good faith” and § 1329(b) applies this same test to post-confirmation
modifications. The Tenth Circuit has directed bankruptcy courts to make the good faith determination on a case-by-case basis,
considering the totality of the circumstances. Flygare v. Boulden, 709 F.2d 1344, 1347 (10th Cir. 1983). One of the factors to
consider in evaluating good faith is “whether [the debtor] has unfairly manipulated the Bankruptcy Code.” Robinson v. Tenantry
(In re Robinson), 987 F.2d 665, 668 n. 7 (10th Cir. 1993).
In this case, the Debtor clearly intends to keep all the sales proceeds while paying his unsecured creditors almost nothing. Is
this an unfair manipulation of the Bankruptcy Code to the detriment of his creditors? Or is the Debtor merely taking advantage
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of what the Bankruptcy Code permits? If, as this Court has determined, the Code itself does not compel the Debtor to use these
proceeds to pay creditors, can the Court nevertheless find he has acted in bad faith solely because he refuses to do so? In a
different context, the Tenth Circuit has answered this question in the negative, saying that it is “not bad faith for [a debtor] to
adhere to the provisions of the Bankruptcy Code and, in doing so, obtain a benefit provided by it.” Anderson v. Cranmer (In
re Cranmer), 697 F.3d 1314, 1319 (10th Cir. 2012).
The Cranmer case is instructive. The debtor was an above-median-income debtor who, in addition to his other sources of
income, received $1,940 each month in social security income. Over the life of his plan, this would amount to an additional
$87,000 in income. The chapter 13 trustee opposed confirmation because he did not include his social security income in his
calculation of “projected disposable income.” The trustee argued that his refusal to commit any of these funds to the payment
of creditors meant he had not proposed his plan in good faith.
While the definition of “current monthly income,” which is used to calculate a debtor's disposable income, expressly excludes
social security income, the trustee argued social security income should nevertheless be considered part of the debtor's projected
disposable income under the Supreme Court's decision in Hamilton v. Lanning, 560 U.S. 505, 130 S.Ct. 2464, 177 L.Ed.2d 23
(2010). In that case, the Supreme Court held that known and virtually certain changes to the debtor's income should be taken
into account when calculating projected disposable income. Lanning, 560 U.S. at 524, 130 S.Ct. 2464. It was virtually certain
the Cranmer debtor would receive $87,000 in additional income during his plan. Nevertheless, the Tenth Circuit rejected this
argument because the Bankruptcy Code authorized the debtor's exclusion of social security income and, therefore, the exclusion
was not “one of the *671 unusual cases contemplated by Lanning.” Cranmer, 697 F.3d at 1318. Accordingly, when a debtor
calculates his plan payments “exactly as the Bankruptcy Code and Social Security Act allow him to,” the exclusion of social
security income from his plan payments “cannot constitute a lack of good faith.” Cranmer, 697 F.3d at 1319; see also Beaulieu
v. Ragos (In re Ragos), 700 F.3d 220, 227 (5th Cir. 2012) (“Having already concluded that Debtors' plan fully complied with
the Bankruptcy Code, it is apparent that [d]ebtors are not in bad faith merely for doing what the Code permits them to do.”).
In In re Boisjoli, 591 B.R. 468 (Bankr. D. Colo. 2018), the debtors proposed a sixty-month plan to pay one hundred percent of
their debts, but the trustee objected because they had the financial ability to repay their creditors much sooner. The court rejected
the trustee's argument that stringing out payments over a five-year period amounted to bad faith. It concluded the debtors' plan
met all the Code's requirements and the debtors had done everything the Bankruptcy Code required of them.
The same reasoning applies here. Courts may disagree on whether the BIC test should be recalculated as of the date of
modification and whether the estate terminates at confirmation. However, this Court has determined both issues in the Debtor's
favor and ruled that he is permitted to retain the sale proceeds. As a result, it cannot find that in doing so he is acting in bad
faith or unfairly manipulating the Code.
III. CONCLUSION
For the reasons set forth above, the Court hereby:
1. OVERRULES the Trustee's objection to the Debtor's proposed modification;
2. DENIES the Trustee's proposed modification; and
3. APPROVES the Debtor's modification of his plan, dated May 7, 2019, finding that it satisfies the requirements of § 1329.
All Citations
620 B.R. 655, 69 Bankr.Ct.Dec. 92
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Footnotes
1

2
3

4

5

6

Colorado's homestead exemption statute is Colo. Rev. Stat. § 38-41-201. The Debtor has acknowledged that he
incorrectly cited Colo. Rev. Stat. § 38-41-204 as the source of his homestead exemption. This statute governs the
homestead exemption rights of surviving spouses or children of deceased homeowners. However, no party objected to
the Debtor's homestead exemption within the time prescribed by Fed. R. Bankr. P. 4004(b) and as such the Debtor's
claim of a $75,000 homestead exemption is not subject to challenge. Taylor v. Freeland & Kronz, 503 U.S. 638, 643-44,
112 S.Ct. 1644, 118 L.Ed.2d 280 (1992).
Unless otherwise specified, all further references to “§” or “section” are to the Bankruptcy Code, Title 11, United States
Code.
Individuals may also file a chapter 11 petition, but few do so because of the greater cost and complexity of such a
proceeding. Those who do usually do so because they are not eligible for chapter 13. See 11 U.S.C. § 109(e). In chapter
11, as in chapter 13, individual debtors are required to contribute their disposable income over the life of their plans.
Id. §§ 1115(a)(2), 1129(a)(15).
For other cases following this view, see In re Guentert, 206 B.R. 958, 963 (Bankr. W.D. Mo. 1997) (observing that there
is no specific Code provision so providing, but reasoning that the court must account for any property that has become
property of the estate post-confirmation before any plan modification can be confirmed); In re Roberts, 514 B.R. 358,
365 (Bankr. E.D.N.Y. 2014) (concluding that the majority view maintains the purpose of the BIC test at modification,
ensuring that creditors receive at least as much as they would under a chapter 7 liquidation); In re Auernheimer, 437
B.R. 405, 409 (Bankr. D. Kan. 2010) (applying the majority rule in a case that benefitted debtors because their property
declined in value after confirmation of the original plan); and In re Davenport, 2011 WL 6098068, at *3-4 (Bankr. D.
Kan. Dec. 7, 2011) (discounting practical problems inherent in majority view and anticipating that requests to modify
would not occur absent significant unexpected changes in the value of estate property). As the Trustee notes in his
brief, this Court has previously adopted the majority view in an unpublished decision, In re Pettway-Wilson, Case No.
13-13668 EEB (December 8, 2015), ECF No. 139. The court in In re Villegas, 573 B.R. 844 (Bankr. W.D. Wash. 2017)
adopted a slight variation on the majority rule. It determined that the value of assets in existence on the petition date are
fixed “once and for all” at the time of confirmation. Id. at 850. However, courts should value new assets coming into
the estate after confirmation at the date of any modification for the purposes of § 1325(a)(4) and add the nonexempt
value of such assets to the previously calculated BIC number. Id.
For cases adopting this view, see Hollytex Carpet Mills v. Tedford, 691 F.2d 392, 393 (8th Cir. 1982); In re Statmore,
22 B.R. 37, 38 (Bankr. D. Neb. 1982). See also In re Easley, 240 B.R. 563, 566 (Bankr. W.D. Mo. 1999) (making
determination in context of hardship discharge).
The Court offered the parties an opportunity to present evidence on the good faith objection but they agreed to submit
the matter to the Court on this basis only.

End of Document
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MEMORANDUM DECISION
Andrew B. Altenburg, Jr., United States Bankruptcy Judge
I. INTRODUCTION
*1 The chapter 13 trustee's objection to the debtor's Motion to Sell real property has raised the issue of what effect confirmation
has on property of the estate. This court limits its decision on this issue and concludes that all property of the estate as of
confirmation vests in the debtor, the estate replenishes after confirmation with new property of the estate, but that replenishment
does not include appreciation in assets that vested at confirmation. Accordingly, the trustee's objection will be denied.
As to the debtor's request to pay off his plan early and the chapter 13 trustee's objections consistent therewith, such relief
requires a modified plan—relief not properly sought through the Motion to Sell, and consequently, this court will not address
those issues at this time.
II. JURISDICTION AND VENUE
This court has jurisdiction over this contested matter under 28 U.S.C. §§ 1334(a) and 157(a), (b)(2)(A), (N) and (O), and the
Standing Order of the United States District Court dated July 10, 1984, as amended October 17, 2013, referring all bankruptcy
cases to the bankruptcy court. This matter is a core proceeding within the meaning of 28 U.S.C. § 157(b)(2)(B). Venue is proper
in this Court pursuant to 28 U.S.C. § 1408. The statutory predicates for the relief sought herein are 11 U.S.C. §§ 1306(a) and
1327. Pursuant to Fed. R. Bankr. P. 7052, the court issues the following findings of fact and conclusions of law.
III. PROCEDURAL HISTORY/RELEVANT FACTS
The debtor filed a chapter 7 bankruptcy case on December 4, 2017. He disclosed $321,700 in assets, including his real property
valued at $219,000. Doc. No. 1. The real property was encumbered by a mortgage in the amount of $172,877, and the debtor
claimed an exemption of $23,325, leaving $22,798 in equity. Id. Allowed general unsecured claims at the time of confirmation
totaled $25,312. See Claims Register.
After the U.S. Trustee filed a Motion to Extend Time to Object to Discharge based on the debtor's payroll deductions (three
401(k) loan repayments) and his actual/reasonable expenses (Doc. No. 15), the debtor converted to chapter 13. The debtor is
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an above median debtor, but his chapter 7 Means Test indicated no abuse and a negative disposable income of $258. Doc. No.
1, pp. 43-54. An amended Schedule J disclosed net monthly income of $407. Doc. No. 26.
The chapter 13 trustee objected to the debtor's “food and housekeeping supplies” expense of $600 and that he disclosed $64,490
in unsecured debt but only proposed to pay a pro rata dividend to unsecured creditors. Doc. No. 43. Presumably this was resolved
between them, as on July 26, 2018, the debtor's plan was confirmed at $1,215 paid to date and $600 per month (increased
from $405) to be paid for 58 months, with general unsecured creditors to be paid pro rata. Doc. Nos. 27, 45. Accordingly, the
confirmed plan required a total of $36,015 to be paid by the Debtor. 1 The only source of payments was indicated to be future
earnings. The plan, at Part 8, specifically provided for vesting of property of the estate at confirmation. Doc. No. 27. The order
confirming the plan was silent as to vesting. Doc. No. 45. After confirmation, the IRS and the NJ Department of Taxation filed
priority unsecured claims in the amounts of $8,382 and $2,999. No entity sought to modify the debtor's plan at that time.
*2 On May 26, 2021, the debtor filed the Motion to Sell Property Free and Clear of Liens (the “Motion”) that is the subject
of this opinion. Doc. No. 53. There he sought approval to sell 305 Kirkland Drive, Wenonah, New Jersey (the “Wenonah
Property”), 2 to Benjamin and Dana White for $348,000. A Notice of Proposed Private Sale of the Wenonah Property went out
to all creditors. Doc. No. 60. Notably, this offer reflected an increase of $129,000 from the estimated value of the property at
the time of filing. All costs and liens would be paid, and the debtor proposed to remit $14,105 to the chapter 13 trustee to pay
the plan off in full, with the debtor retaining the remainder.
The debtor explained that since 2018, he has invested $60,000 to $70,000 on renovations to his property. Doc. Nos. 68 and 71
at ¶ 3. Of the funds he borrowed from his retirement account, $25,800 in February 2020 and $11,900 in May 2020, he used
approximately 85 percent on the renovations. Id., ¶¶ 4, 7. The debtor stated that, over the past four years, he invested time,
sweat equity and money into his home. Id., ¶ 8. He believes the higher price he received for the real property reflects that work.
Id., ¶ 10. The debtor's attorney suggested that the increase is also due to an inflated real estate market at this time due to the
Covid pandemic. Doc. No. 68, p. 14.
With the exception of a limited objection by the secured creditor (which was resolved), no other creditor opposed the Motion.
However, the chapter 13 trustee objected to the debtor's proposal to only remit $14,105 to the plan. Doc. No. 59. She argued
that as the debtor is an above median debtor, he cannot complete his plan in less than 60 months unless he pays 100 percent of
timely-filed claims. The amount to do so would be $35,255 ($28,500 general unsecured, $11,381 priority). The trustee argued
that the proceeds of the sale are property of the estate pursuant to sections 541 and 1306, therefore the debtor should pay an
additional $8,192 of the non-exempt proceeds, which she estimated at $124,823, Doc. No. 70, p. 4, into the plan. She asserted
that this amount is only 5.5% additional of the net proceeds. Id.
The court held a hearing on the Motion to Sell on June 22, 2021, at which time it granted the motion as to the sale but directed
that the proceeds be put in escrow pending this decision. Doc. No. 73. The parties declined any further briefing, thus the matter
is ripe for decision.
IV. DISCUSSION
The parties framed the question for the court as a vesting issue, i.e., how to harmonize sections 1306 and 1327. Section 1306
provides that property of the estate in chapter 13 cases includes all property specified in section 541 “that the debtor acquires
after the commencement of the case but before the case is closed, dismissed or converted to a case under chapter 7, 11, or 12 of
this title, whichever occurs first,” as well as “earnings from services performed by the debtor after the commencement of the
case but before the case is closed, dismissed, or converted to a case under chapter 7, 11, or 12 of this title, whichever occurs
first.” 11 U.S.C. § 1306(a)(1), (2). See Boddie v. PNC Bank, NA, 2:12-CV-158, 2013 WL 443773, at *4 (S.D. Ohio Feb. 5,
2013) (property acquired after confirmation of the chapter 13 plan is property of the estate). It further provides that “[e]xcept
as provided in a confirmed plan or order confirming a plan, the debtor shall remain in possession of all property of the estate.”
11 U.S.C. § 1306(b). Section 1327(b) provides that “Except as otherwise provided in the plan or the order confirming the plan,
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the confirmation of a plan vests all of the property of the estate in the debtor.” 11 U.S.C. § 1327(b). Finally, section 1327(c)
provides that “Except as otherwise provided in the plan or in the order confirming the plan, the property vesting in the debtor
under subsection (b) of this section is free and clear of any claim or interest of any creditor provided for by the plan.” § 1327(c).
*3 What then, if anything, is property of the estate in a chapter 13 case after confirmation? Several theories abound, and there
is no binding precedent on this court. “[S]everal courts have suggested these provisions are difficult to reconcile, and may even
be impossible to reconcile.” In re Scholl, 605 B.R. 163, 173 (Bankr. S.D. Ohio 2019) (internal quotation omitted).
In In re Tarby, 11-32886/JHW, 2012 WL 1390201 (Bankr. D.N.J. Apr. 20, 2012), the court rested on a definition of “vest” that
merely gave “an immediate, fixed right of present or future enjoyment,” id., at *3, to conclude that:

property of the estate retains its status as such, even through confirmation of the debtor's Chapter 13 plan,
until dismissal, closure or conversion of the case, as § 1306(a) provides. At confirmation, the “vesting”
of property of the estate in the debtor, as provided in § 1327(b), means that the debtor's rights and interest
in the property become fixed as of the confirmation of the plan, and are effected when the provisions of
the debtor's Chapter 13 plan are satisfied.

Id., at *4. This has been referred to as an “estate preservation theory.” In re Baker, 620 B.R. 655, 663 (Bankr. D. Colo. 2020).
An “estate termination” approach holds that at confirmation, “the estate ceases to exist and all property of the estate, whether
acquired before or after confirmation, becomes property of the debtor.” Baker, at 663.
The estate preservation approach, in holding that all property of the estate remains so after vesting, has been criticized as putting
all its weight on section 1306(a) while ignoring section 1327(b) “largely ... as mere surplusage.” In re Clouse, 446 B.R. 690,
700 (Bankr. E.D. Pa. 2010). See In re Baker, 620 B.R. at 669 (stating this view “essentially read[s] 1327(b) out of the Code.”).
Similarly, the estate termination approach suffers from relying on section 1327(b) while ignoring section 1306(a). Id. In re
Holden, 236 B.R. 156, 161 (Bankr. D. Vt. 1999), aff'd sub nom. United States v. Holden, 258 B.R. 323 (D. Vt. 2000) (stating that
estate termination approach renders section 1306(a) “toothless.”). The Supreme Court recently reminded courts not to ignore
Code sections: “ ‘The canon against surplusage is strongest when an interpretation would render superfluous another part of
the same statutory scheme.’ ” City of Chicago, Illinois v. Fulton, ––– U.S. ––––, 141 S. Ct. 585, 591, 208 L.Ed.2d 384 (2021)
(quoting Yates v. United States, 574 U.S. 528, 543, 135 S.Ct. 1074, 191 L.Ed.2d 64 (2015)). See Schwab v. Reilly, 560 U.S.
770, 784, 130 S.Ct. 2652, 177 L.Ed.2d 234 (2010) (declining to construe exemptions “in a manner that elides the distinction”
between various Code provisions).
Two middle ground theories attempt to solve these issues. The estate transformation approach holds that “[a]t confirmation,
all property of the estate becomes property of the debtor except property essential to the debtor's performance of the plan; the
Chapter 13 estate continues to exist, but it contains only property necessary to performance of the plan, whether acquired before
or after confirmation.” Baker, 620 B.R. at 663. The estate replenishment (a/k/a reconciliation) approach also provides that at
confirmation, all property of the estate becomes property of the debtor, but then provides that the estate then refills, regardless
of whether or not that property is necessary to carry out the plan. Id.
*4 The Circuit Courts of Appeals to have addressed the issue are not in agreement. See In re Jones, 420 B.R. 506, 515
(B.A.P. 9th Cir. 2009) aff'd on other grounds, 657 F.3d 921 (9th Cir. 2011) (following estate termination approach); Telfair v.
First Union Mortg. Corp., 216 F.3d 1333, 1339–40 (11th Cir. 2000) (estate transformation); In re Barbosa, 236 B.R. 540, 550
(Bankr. D. Mass. 1999), aff'd sub nom. Barbosa v. Solomon, 243 B.R. 562 (D. Mass. 2000), aff'd, 235 F.3d 31 (1st Cir. 2000)
(following estate replenishment approach); In re Talbot, 124 F.3d 1201, 1208 (10th Cir. 1997) (stating without discussion that
house revested in debtors at confirmation pursuant to section 1327(b)); Black v. U.S. Postal Serv. (In re Heath), 115 F.3d 521,
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524 (7th Cir. 1997) (estate transformation). See also In re Goldston, 627 B.R. 841, 864 (Bankr. D.S.C. 2021) (stating that “The
Fourth Circuit has expressly avoided reconciling the interplay between §§ 1306(a) and 1327(b).”); Sec. Bank of Marshalltown,
Iowa v. Neiman, 1 F.3d 687, 690 (8th Cir. 1993) (holding that estate exists after confirmation even if it holds no property).
In those circuits that have not visited the issue, Barbosa's replenishment approach may be the majority. In re Wilson, 555 B.R.
547, 552 (Bankr. W.D. La. 2016) (citing United States v. Harchar, 371 B.R. 254, 268 (N.D. Ohio 2007), as being the “growing
majority”); In re Tarby, 2012 WL 1390201, at *8 (citing In re Jackson, 403 B.R. 95, 99–100 (Bankr. D. Idaho 2009), for the
same). See, e.g., In re Clouse, 446 B.R. at 701 (following replenishment approach); In re Mullins, BKY 98-20033, 2009 WL
3160361, at *6 (S.D. W. Va. Sept. 30, 2009) (same). But see In re Holden, 236 B.R. at 161 (adopting transformation approach).
Here, the trustee, relying on the estate preservation theory, argued that the appreciation in the debtor's residence belongs to the
bankruptcy estate, citing Tarby and Barbosa. The debtor prefers the estate termination approach. 3
However, this court too, finds that the estate replenishment approach best harmonizes sections 1306(a) and 1327(b). This
approach recognizes the mandate of section 1306(a) while interpreting section 1327(b)’s vesting provision as meaning more
than the mere possession of property of the estate pursuant to section 1306(b). The court also cannot ignore that section 1327(c)
says that the property that has vested back in the debtor under subsection (b) is free and clear from any claim or interest of
creditors under the plan. To allow the trustee to reach the asset that has vested in the debtor renders section 1327(c) moot and
would have the effect of placing the trustee in a position not contemplated by the Bankruptcy Code.
One court criticized the estate replenishment approach as making superfluous section 1322(b)(9), which allows a plan to provide
for vesting of property of the estate in the debtor or another entity upon confirmation or at a later time. In re Fisher, 203 B.R.
958, 962 (N.D. Ill. 1997). This court disagrees: section 1322(b)(9) merely allows a debtor to change the time and entity in whom
the property vests; what vesting means is the same. Property acquired by the debtor after vesting still can refill the property
of the estate. Post-vesting property would no longer be protected by the automatic stay (except as to prepetition judgments or
liens, 11 U.S.C. § 362(a)(2), (5)), but this is a decision for the debtor to make.
*5 The court prefers the estate replenishment approach over the estate transformation approach, as the latter “reads nonexistent
language into the statute by distinguishing between property necessary to consummation of the plan from that which is not.”
Baker, 620 B.R. at 669. While section 1322(a)(1) provides that the plan shall provide for the submission of all future earnings
or income “as is necessary of the execution of the plan,” 11 U.S.C. § 1322(a)(1), it is not clear how one determines exactly
what post-vesting property remains, and what new property becomes, property of the estate. In re Holden, 236 B.R. at 162
(“Secondly, it is not clear exactly what becomes property of the estate under this formulation, because debtors, creditors, and
the court may differ on exactly which property is ‘necessary’ to make plan payments.”); In re Wei-Fung Chang, 438 B.R. 77, 82
(Bankr. M.D. Pa. 2010) (“Attractive in concept, this approach is difficult to apply in practice.”). Property at one time essential
to performance of the plan could become unessential later on. Id., 438 B.R. at 82. This raises automatic stay difficulties. Id.
How would debtors or creditors know what property is property of the estate? Id.
Applying the estate replenishment approach to the facts at hand, the court decides that the appreciation in the Wenonah Property
is not property of the estate after it vested at confirmation. Appreciation cannot be separated from the underlying real estate.
One cannot separately pledge, mortgage, hypothecate or liquidate appreciation. One can only mortgage the entire asset: the
real estate. Appreciation, itself, therefore, cannot be and is not a separate asset. Likewise, appreciation of real estate is not
disposable income.
This court respectfully disagrees with the holding in Barbosa that appreciation is an asset separate from the originally-valued
real property in a confirmed chapter 13 case. Barbosa came to that determination by noting that the proceeds of real property
sold in chapter 7 would be property of the estate pursuant to 11 U.S.C. § 541(a)(6):
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Because § 541(a)(6) makes the proceeds and profits of property of the estate also property of the estate,
because the Property was property of the estate at the commencement of the case, and because the Debtors
are in possession and control of the excess proceeds from the sale of the Property, the Court finds that if
the Debtors were to convert their case to a case under Chapter 7 in good faith, a Chapter 7 Trustee would
be able to obtain the excess proceeds for distribution to the creditors of the Debtors’ estate.

Barbosa, 236 B.R. at 554.
But under the replenishment approach, because the Wenonah Property ceased to be property of the estate, the proceeds of its
later sale could not become property of the chapter 13 estate. See In re Shuman, 277 B.R. 638, 654 (Bankr. E.D. Pa. 2001)
(stating that preconfirmation cause of action revested in the debtors pursuant to section 1327(b), therefore “the outcome of
this proceeding will have no effect upon the property of the estate which the debtors may retain post-confirmation[.]”). “[T]he
revesting provision of the confirmed plan means that the debtor owns the property outright and that the debtor is entitled to
any postpetition appreciation.... As such, it was no longer property of the estate, so the appreciation did not accrue from estate
property.” In re Black, 609 B.R. 518, 529 (B.A.P. 9th Cir. 2019). 4
As explained by the court in Baker:

Section 1306(a) still plays an important role in many respects, including bringing those assets under the
umbrella of the automatic stay and in determining what assets must be considered in the [best interests
of creditors] test analysis at confirmation. Section 1327(b), on the other hand, terminates the estate's
rights to that property. The debtor is then free to spend his wages and deal with his assets however he
wishes, so long as he fulfills his plan obligations. Post-confirmation, he does not need to run into the
bankruptcy court for approval to trade his car in for a new one or to obtain a home-equity line of credit to
repair his plumbing. The plan is the only contract between the debtor and his prepetition creditors. They
have no further rights in the debtor's property except those specifically preserved in the plan. § 1327(c).
Therefore, the bankruptcy court has no further authority over this property, except to rule on a motion for
stay relief or a dismissal motion if the debtor defaults on his plan obligations. And, of course, it continues
to have jurisdiction over post-confirmation modification motions until the plan has been completed.

*6 Id., 620 B.R. at 668.
This conclusion ends the dispute if the debtor solely wants to retain the net proceeds of the sale while continuing to make his
monthly plan payments according to his confirmed plan, and the trustee were okay with that. However, the debtor proposed
in his sale motion to pay his plan off now, in the amount of his original confirmed plan, and the trustee wants 100% of claims
paid based upon the equity and/or 11 U.S.C. § 1325(b)(3). Indeed, both of these propositions—reducing time for making or
increasing plan payments—require a plan modification under section 1329(a)(1) and (2), and neither the debtor nor the trustee
have filed a motion to do so. To be sure, the debtor is adamant that the Motion is not intended to act as a plan modification. See
Debtor's Brief, Doc. No. 65, p. 3 and the court is not inclined to imply that the Motion, or for that matter, the trustee's opposition
serve as a motion to modify the plan. Of course, there may be multiple issues that might need to be addressed when attempting
to confirm a modified plan, e.g., determinations of future earnings, good faith, and/or other statutory requirements, but those
are purely confirmation issues, and since there is no formal motion to modify the plan, the court declines to go down that rabbit
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hole today. Instead, the debtor must continue to make the payments required by his confirmed plan as the appreciation in the
Wenonah Property is not property of the estate once the property vested at confirmation.
V. CONCLUSION
Based on the foregoing, the trustee's objection to the Motion to Sell is denied. If the debtor wants to pay his plan off early, he
must file a modified plan. If he is content to continue making monthly payments, he need do nothing. The escrowed proceeds
shall be released to the debtor after this opinion becomes a final, non-appealable order.
An appropriate judgment has been entered consistent with this decision.
All Citations
--- B.R. ----, 2021 WL 3745428, 70 Bankr.Ct.Dec. 177

Footnotes
1

2

3

4

The court does not accept the trustee's argument that the confirmed plan included a $28,500 “base” to allowed nonpriority unsecured claims, Doc. No. 70, p. 1, as neither the plan nor the order confirming the plan so state. Instead, the
plan provides that allowed non-priority unsecured claims will be paid a “pro rata distribution from remaining funds.”
Doc. No. 27, p 4. The trustee can only enforce a base to unsecured creditors if a debtor checks off and fills in the option
on the district's form plan to pay “not less than $___ to be distributed pro rata” and/or if the order confirming plan
requires a base to unsecured claims.
Mr. Larzelere's address on the sale contract and that of the property to be sold is listed as 305 Kirkland Drive, Wenonah,
New Jersey. See Doc. No. 53-2. However, on the Voluntary Petition, Mr. Larzelere disclosed 305 Hickory Ridge,
Wenonah, New Jersey, as where he lives and as the only real property he owned. Doc. No. 1, pp. 2, 10. The court
presumes that Hickory Ridge is an alternate address for the Wenonah Property.
The debtor cited “R. 32.1(a)” for the proposition that unpublished opinions (e.g., Tarby) are not precedential. That is
not one of this court's local rules. However, no district-level decisions are binding on this court anyway, regardless of
whether published or unpublished. See In re Stafford Pool & Fitness Ctr., 252 B.R. 627, 631 (Bankr. D.N.J. 2000) (stating
that while district court cases may be entitled to “substantial deference,” they are not binding on bankruptcy court).
Barbosa also was concerned that the debtors had undervalued their real property so that they could strip off a second
mortgage, characterizing this as “unsavory.” Barbosa, 236 B.R. at 551. But the secured creditor stipulated to that value
the court confirmed the plan based on that stipulation, and the increase in value was not realized until two years later.
Id., 542-43 (stipulation signed May 5, 1997, plan confirmed September 23, 1988, and sale proposed February 19, 1999).

End of Document
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Post-Confirmation Appreciation of Assets
By Andrew Pratt, Esq.
Calaiaro Valencik, P.C.
During the COVID-19 pandemic, there was a notable increase in home sales with some sellers
receiving significantly more than what the property is worth. Normal circumstances dictate that
the seller would keep the remainder of the purchase price after all liens and costs are paid. But
what if the seller is a chapter 13 debtor with a confirmed plan? Do the proceeds of the sale become
property of the estate? Or should the chapter 13 debtor be allowed to keep any excess proceeds
above his plan funding for himself? The answer requires an attempt to harmonize two key
provisions of a chapter 13 bankruptcy.
Section 1306 provides that property of the estate in chapter 13 cases includes all property specified
in section 541 “that the debtor acquires after the commencement of the case but before the case is
closed, dismissed or converted to a case under chapter 7, 11, or 12 of this title, whichever occurs
first,” as well as “earnings from services performed by the debtor after the commencement of the
case but before the case is closed, dismissed, or converted to a case under chapter 7, 11, or 12 of
this title, whichever occurs first.” 11 U.S.C. § 1306(a)(1), (2). It further provides that “[e]xcept as
provided in a confirmed plan or order confirming a plan, the debtor shall remain in possession of
all property of the estate.” 11 U.S.C. § 1306(b).
Section 1327(b) provides that “Except as otherwise provided in the plan or the order confirming
the plan, the confirmation of a plan vests all of the property of the estate in the debtor.” 11 U.S.C.
§ 1327(b). Finally, section 1327(c) provides that “Except as otherwise provided in the plan or in
the order confirming the plan, the property vesting in the debtor under subsection (b) of this section
is free and clear of any claim or interest of any creditor provided for by the plan.” § 1327(c).
Sections 1306 and 1327 create an interest issue: what, if anything, is property of the estate in a
chapter 13 case after confirmation? Four different theories have been used to answer this question.
The first theory is “estate termination.” Under the “estate termination” view, all property that
vested in the debtor at confirmation and any post-confirmation income or property he acquires is
no longer property of the estate. There is no chapter 13 estate once the court confirms a chapter 13
plan. See, e.g., Calif. Franchise Tax Bd. v. Jones (In re Jones), 420 B.R. 506, 514 (9th Cir. BAP
2009). The vested property is no longer subject to administration by the bankruptcy court. Under
this view, neither a debtor's home nor the proceeds of the home sale are estate property after
confirmation and a debtor is free to do with the proceeds whatever he wants.
The second theory is “estate transformation.” Under this view, at confirmation, all property of the
estate becomes property of the debtor except property essential to the debtor's performance of the
plan. The chapter 13 estate still exists, but only includes post-petition income and property
necessary to consummate the plan. See, e.g., Telfair v. First Union Mortg. Corp., 216 F.3d 1333,
1340 (11th Cir. 2000) (concluding that the plan returns so much of that property to the debtor's
control as is not necessary to the fulfillment of the plan); Black v. U.S. Postal Serv. (In re Heath),

115 F.3d 521, 524 (7th Cir. 1997) (stating that post-confirmation income that is not necessary to
fulfillment of plan is not estate property).
The third theory is “estate preservation.” Under this view, the vesting of property in debtor under
Section 1327(b) does not remove any property from the chapter 13 estate, whether acquired before
or after confirmation. The debtor would have to account for any non-exempt property of the estate,
including any proceeds of a sale of property in excess of any exemptions. See, e.g., In re Tarby,
11-32886/JHW, 2012 WL 1390201 (Bankr.D.N.J. Apr. 20, 2012); In re Brensing, 337 B.R. 376,
383 (Bankr.D.Kan. 2006). A similar theory, called “conditional vesting”, has also been discussed,
with the major difference being that confirmation only gives an immediate and fixed right to use
estate property, but the right does not become final until the debtor completes the plan and obtains
the discharge. See W.Va. State Tax Dep’t v. Mullins (In re Mullins), 2009 WL 3160361, at *3-4
(S.D.W.V. Sept. 30, 2009) (describing the conditional vesting approach).
The final theory is called “estate replenishment.” Under this theory, all pre-confirmation property
vests in the Debtor on confirmation of his plan, but then provides that the estate then refills to the
extent the property is needed to complete the plan. See, e.g., Waldron v. Brown (In re Waldron),
536 F.3d 1239, 1242-43 (11th Cir. 2008) (determining that “entirely new” property interests
acquired post-confirmation are estate property under § 1306(a), whether “necessary” to the
completion of the plan or not); City of Chicago v. Fisher (In re Fisher), 203 B.R. 958 (N.D. Ill.
1997); In re Gonzales, 587 B.R. 363, 370 (Bankr. D. N.M. 2018) (adopting estate replenishment
view but explaining that pre-confirmation wages are no longer estate property after confirmation).
Two recent cases have analyzed these approaches in detail and both ruled in favor of the debtor
allowing to keep the sale proceeds for themselves.
In In re Baker, 620 B.R. 655 (Bankr.D.Colo. 2020), Judge Brown analyzed these issues in the
context of competing motions to modify the chapter 13 plan filed by the debtor and chapter 13
trustee. There, the debtor scheduled his residence for $230,000 and took the state homestead
exemption. Baker at 657. The debtor sold his residence post-confirmation and realized net sales
proceeds more than his exemption. Id. The chapter 13 trustee argued the proceeds were property
of the estate and should be used to pay creditors. Id. at 663. In her analysis, Judge Brown carefully
analyzed the different theories and how they interpreted and tried to harmonize Sections 1306 and
1327. Judge Brown ultimately followed the “estate termination” approach, reasoning that this
approach “gives meaning to both statutes,” and held the sale proceeds were not property of estate.
Id. at 667.
In contrast, in In re Larzelere, 2021 WL 3745428 (Bankr.N.J. Aug. 24, 2021), Judge Altenburg
faced a similar situation. The debtor sought to sell his residence three years after his chapter 13
plan was confirmed. Larzelere, at *1. The debtor proposed to sell the property in a private sale for
$129,000 over the estimated value of the property at the time of filing, with all costs and liens paid,
$14,105 being remitted to complete his chapter 13 plan, and the remainder going to the debtor. Id.
at *2. The Chapter 13 Trustee opposed the sale arguing, inter alia, the proceeds of the sale were
property of the estate pursuant to Sections 541 and 1306 and must be used to pay creditors in full.
Id. Like Judge Brown in Baker, Judge Altenburg analyzed Sections 1306 and 1327 to harmonize
the two together. Id. Judge Altenburg did his own analysis of the competing theories with him

ultimately following the “estate replenishment” theory. Id. at *3-5. In his view, the “estate
replenishment” theory “recognizes the mandate of Section 1306(a) while interpreting Section
1327(b)’s vesting provision as meaning more than the mere possession of property of the estate
pursuant to Section 1306(b).” Id. at *4.
In conclusion, it is difficult to harmonize these code sections to reach consistent results. While
Baker and Larzelere ultimately reached the same conclusion, it is clear from the abundance of case
law that another court could take the same facts and reach a different conclusion.

