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1 (Slip Opinion) OCTOBER TERM, 2020 

Syllabus 

NOTE: Where it is feasible, a syllabus (headnote) will be released, as is 
being done in connection with this case, at the time the opinion is issued. 
The syllabus constitutes no part of the opinion of the Court but has been 
prepared by the Reporter of Decisions for the convenience of the reader. 
See United States v. Detroit Timber & Lumber Co., 200 U. S. 321, 337. 

SUPREME COURT OF THE UNITED STATES 

Syllabus 

CITY OF CHICAGO, ILLINOIS v. FULTON ET AL. 

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE SEVENTH CIRCUIT 

No. 19–357. Argued October 13, 2020—Decided January 14, 2021 

The filing of a petition under the Bankruptcy Code automatically “cre-
ates an estate” that, with some exceptions, comprises “all legal or eq-
uitable interests of the debtor in property as of the commencement of 
the case.”  11 U. S. C. §541(a).  Section 541 is intended to include 
within the estate any property made available by other provisions of 
the Bankruptcy Code.  Section 542 is one such provision, as it provides 
that an entity in possession of property of the bankruptcy estate “shall
deliver to the trustee, and account for” that property.  The filing of a
petition also automatically “operates as a stay, applicable to all enti-
ties,” of efforts to collect prepetition debts outside the bankruptcy fo-
rum, §362(a), including “any act to obtain possession of property of the 
estate or of property from the estate or to exercise control over property 
of the estate,” §362(a)(3).  Here, each respondent filed a bankruptcy 
petition and requested that the city of Chicago (City) return his or her 
vehicle, which had been impounded for failure to pay fines for motor 
vehicle infractions.  In each case, the City’s refusal was held by a bank-
ruptcy court to violate the automatic stay.  The Seventh Circuit af-
firmed, concluding that by retaining possession of the vehicles the City
had acted “to exercise control over” respondents’ property in violation
of §362(a)(3). 

Held: The mere retention of estate property after the filing of a bank-
ruptcy petition does not violate §362(a)(3) of the Bankruptcy Code. 
Under that provision, the filing of a bankruptcy petition operates as a
“stay” of “any act” to “exercise control” over the property of the estate.
Taken together, the most natural reading of these terms is that 
§362(a)(3) prohibits affirmative acts that would disturb the status quo
of estate property as of the time when the bankruptcy petition was 
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Syllabus 

filed. Respondents’ alternative reading would create at least two seri-
ous problems.  First, reading §362(a)(3) to cover mere retention of prop-
erty would render §542’s central command—that an entity in posses-
sion of certain estate property “shall deliver to the trustee . . . such 
property”—largely superfluous, even though §542 appears to be the
provision governing the turnover of estate property.  Second, respond-
ents’ reading would render the commands of §362(a)(3) and §542 con-
tradictory.  Section 542 carves out exceptions to the turnover com-
mand.  Under respondents’ reading, an entity would be required to
turn over property under §362(a)(3) even if that property were exempt 
from turnover under §542.  The history of the Bankruptcy Code con-
firms the better reading.  The Code originally included both §362(a)(3)
and §542(a), but the former provision lacked the phrase “or to exercise 
control over property of the estate.”  When that phrase was later added
by amendment, Congress made no mention of transforming §362(a)(3)
into an affirmative turnover obligation.  It is unlikely that Congress 
would have made such an important change simply by adding the 
phrase “exercise control,” rather than by adding a cross-reference to 
§542(a) or some other indication that it was so transforming §362(a)(3).
Pp. 3–7. 

 926 F. 3d 916, vacated and remanded. 

ALITO, J., delivered the opinion of the Court, in which all other Mem-
bers joined, except BARRETT, J., who took no part in the consideration or 
decision of the case. SOTOMAYOR, J., filed a concurring opinion. 
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1 Cite as: 592 U. S. ____ (2021) 

Opinion of the Court 

NOTICE: This opinion is subject to formal revision before publication in the 
preliminary print of the United States Reports. Readers are requested to 
notify the Reporter of Decisions, Supreme Court of the United States, Wash-
ington, D. C. 20543, of any typographical or other formal errors, in order that 
corrections may be made before the preliminary print goes to press. 

SUPREME COURT OF THE UNITED STATES 

No. 19–357 

CITY OF CHICAGO, ILLINOIS, PETITIONER v. 
ROBBIN L. FULTON, ET AL. 

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF 
APPEALS FOR THE SEVENTH CIRCUIT 

[January 14, 2021]

 JUSTICE ALITO delivered the opinion of the Court. 
When a debtor files a petition for bankruptcy, the Bank-

ruptcy Code protects the debtor’s interests by imposing an
automatic stay on efforts to collect prepetition debts outside 
the bankruptcy forum. Ritzen Group, Inc. v. Jackson Ma-
sonry, LLC, 589 U. S. ___, ___–___ (2020) (slip op., at 6–7).
Those prohibited efforts include “any act . . . to exercise con-
trol over property” of the bankruptcy estate. 11 U. S. C. 
§362(a)(3). The question in this case is whether an entity 
violates that prohibition by retaining possession of a 
debtor’s property after a bankruptcy petition is filed.  We 
hold that mere retention of property does not violate 
§362(a)(3). 

I 
Under the Bankruptcy Code, the filing of a bankruptcy 

petition has certain immediate consequences.  For one 
thing, a petition “creates an estate” that, with some excep-
tions, comprises “all legal or equitable interests of the
debtor in property as of the commencement of the case.” 
§541(a)(1). Section 541 “is intended to include in the estate 
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any property made available to the estate by other provi-
sions of the Bankruptcy Code.” United States v. Whiting 
Pools, Inc., 462 U. S. 198, 205 (1983).  One such provision,
§542, is important for present purposes.  Titled “Turnover 
of property to the estate,” §542 provides, with just a few ex-
ceptions, that an entity (other than a custodian) in posses-
sion of property of the bankruptcy estate “shall deliver to 
the trustee, and account for” that property.

A second automatic consequence of the filing of a bank-
ruptcy petition is that, with certain exceptions, the petition 
“operates as a stay, applicable to all entities,” of efforts to 
collect from the debtor outside of the bankruptcy forum.
§362(a).  The automatic stay serves the debtor’s interests
by protecting the estate from dismemberment, and it also
benefits creditors as a group by preventing individual cred-
itors from pursuing their own interests to the detriment of 
the others. Under the Code, an individual injured by any 
willful violation of the stay “shall recover actual damages, 
including costs and attorneys’ fees, and in appropriate cir-
cumstances, may recover punitive damages.” §362(k)(1).

Among the many collection efforts prohibited by the stay 
is “any act to obtain possession of property of the estate or
of property from the estate or to exercise control over prop-
erty of the estate.” §362(a)(3) (emphasis added). The prohi-
bition against exercising control over estate property is the
subject of the present dispute.

In the case before us, the city of Chicago (City) im-
pounded each respondent’s vehicle for failure to pay fines 
for motor vehicle infractions.  Each respondent filed a 
Chapter 13 bankruptcy petition and requested that the City 
return his or her vehicle. The City refused, and in each case 
a bankruptcy court held that the City’s refusal violated the
automatic stay. The Court of Appeals affirmed all of the
judgments in a consolidated opinion.  In re Fulton, 926 
F. 3d 916 (CA7 2019). The court concluded that “by retain-
ing possession of the debtors’ vehicles after they declared 
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bankruptcy,” the City had acted “to exercise control over” 
respondents’ property in violation of §362(a)(3).  Id., at 924– 
925. We granted certiorari to resolve a split in the Courts
of Appeals over whether an entity that retains possession
of the property of a bankruptcy estate violates §362(a)(3).1 

589 U. S. ___ (2019). We now vacate the judgment below. 

II 
The language used in §362(a)(3) suggests that merely re-

taining possession of estate property does not violate the 
automatic stay.  Under that provision, the filing of a bank-
ruptcy petition operates as a “stay” of “any act” to “exercise
control” over the property of the estate.  Taken together, the 
most natural reading of these terms—“stay,” “act,” and “ex-
ercise control”—is that §362(a)(3) prohibits affirmative acts 
that would disturb the status quo of estate property as of 
the time when the bankruptcy petition was filed.

Taking the provision’s operative words in turn, the term
“stay” is commonly used to describe an order that “sus-
pend[s] judicial alteration of the status quo.” Nken v. 
Holder, 556 U. S. 418, 429 (2009) (brackets in original; in-
ternal quotation marks omitted).  An “act” is “[s]omething 
done or performed . . . ; a deed.” Black’s Law Dictionary 30 
(11th ed. 2019); see also Webster’s New International Dic-
tionary 25 (2d ed. 1934) (“that which is done,” “the exercise
of power,” “a deed”). To “exercise” in the sense relevant here 
means “to bring into play” or “make effective in action.”
Webster’s Third New International Dictionary 795 (1993). 
And to “exercise” something like control is “to put in prac-
tice or carry out in action.”  Webster’s New International 

—————— 
1 Compare In re Fulton, 926 F. 3d 916, 924 (CA7 2019), In re Weber, 

719 F. 3d 72, 81 (CA2 2013), In re Del Mission Ltd., 98 F. 3d 1147, 1151– 
1152 (CA9 1996), and In re Knaus, 889 F. 2d 773, 774–775 (CA8 1989), 
with In re Denby-Peterson, 941 F. 3d 115, 132 (CA3 2019), and In re 
Cowen, 849 F. 3d 943, 950 (CA10 2017). 
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Dictionary, at 892.  The suggestion conveyed by the combi-
nation of these terms is that §362(a)(3) halts any affirma-
tive act that would alter the status quo as of the time of the 
filing of a bankruptcy petition. 

We do not maintain that these terms definitively rule out
the alternative interpretation adopted by the court below 
and advocated by respondents.  As respondents point out,
omissions can qualify as “acts” in certain contexts, and the
term “ ‘control’ ” can mean “ ‘to have power over.’ ”  Thomp-
son v. General Motors Acceptance Corp., 566 F. 3d 699, 702 
(CA7 2009) (quoting Merriam-Webster’s Collegiate Diction-
ary 272 (11th ed. 2003)).  But saying that a person engages 
in an “act” to “exercise” his or her power over a thing com-
municates more than merely “having” that power.  Thus the 
language of §362(a)(3) implies that something more than 
merely retaining power is required to violate the disputed 
provision.

Any ambiguity in the text of §362(a)(3) is resolved decid-
edly in the City’s favor by the existence of a separate provi-
sion, §542, that expressly governs the turnover of estate 
property.  Section 542(a), with two exceptions, provides as 
follows: 

“[A]n entity, other than a custodian, in possession, cus-
tody, or control, during the case, of property that the
trustee may use, sell, or lease under section 363 of this 
title, or that the debtor may exempt under section 522
of this title, shall deliver to the trustee, and account for, 
such property or the value of such property, unless such 
property is of inconsequential value or benefit to the 
estate.” 

The exceptions to §542(a) shield (1) transfers of estate prop-
erty made from one entity to another in good faith without 
notice or knowledge of the bankruptcy petition and (2) good-
faith transfers to satisfy certain life insurance obligations. 
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See §§542(c), (d).  Reading §362(a)(3) to cover mere reten-
tion of property, as respondents advocate, would create at
least two serious problems.

First, it would render the central command of §542
largely superfluous. “The canon against surplusage is
strongest when an interpretation would render superfluous 
another part of the same statutory scheme.” Yates v. 
United States, 574 U. S. 528, 543 (2015) (plurality opinion;
internal quotation marks and brackets omitted). Reading 
“any act . . . to exercise control” in §362(a)(3) to include
merely retaining possession of a debtor’s property would
make that section a blanket turnover provision.  But as 
noted, §542 expressly governs “[t]urnover of property to the 
estate,” and subsection (a) describes the broad range of 
property that an entity “shall deliver to the trustee.”  That 
mandate would be surplusage if §362(a)(3) already required 
an entity affirmatively to relinquish control of the debtor’s
property at the moment a bankruptcy petition is filed.

Respondents and their amici contend that §542(a) would 
still perform some work by specifying the party to whom the 
property in question must be turned over and by requiring
that an entity “account for . . . the value of ” the debtor’s 
property if the property is damaged or lost. But that is a 
small amount of work for a large amount of text in a section 
that appears to be the Code provision that is designed to
govern the turnover of estate property.  Under this alterna-
tive interpretation, §362(a)(3), not §542, would be the chief 
provision governing turnover—even though §362(a)(3) says
nothing expressly on that question.  And §542 would be re-
duced to a footnote—even though it appears on its face to 
be the governing provision.  The better account of the two 
provisions is that §362(a)(3) prohibits collection efforts out-
side the bankruptcy proceeding that would change the sta-
tus quo, while §542(a) works within the bankruptcy process 
to draw far-flung estate property back into the hands of the 
debtor or trustee. 
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Second, respondents’ reading would render the com-
mands of §362(a)(3) and §542 contradictory.  Section 542 
carves out exceptions to the turnover command, and 
§542(a) by its terms does not mandate turnover of property 
that is “of inconsequential value or benefit to the estate.” 
Under respondents’ reading, in cases where those excep-
tions to turnover under §542 would apply, §362(a)(3) would 
command turnover all the same. But it would be “an odd 
construction” of §362(a)(3) to require a creditor to do imme-
diately what §542 specifically excuses.  Citizens Bank of 
Md. v. Strumpf, 516 U. S. 16, 20 (1995).  Respondents would
have us resolve the conflicting commands by engrafting 
§542’s exceptions onto §362(a)(3), but there is no textual ba-
sis for doing so. 

The history of the Bankruptcy Code confirms what its
text and structure convey.  Both §362(a)(3) and §542(a)
were included in the original Bankruptcy Code in 1978.  See 
Bankruptcy Reform Act of 1978, 92 Stat. 2570, 2595.  At the 
time, §362(a)(3) applied the stay only to “any act to obtain
possession of property of the estate or of property from the 
estate.” Id., at 2570. The phrase “or to exercise control over 
property of the estate” was not added until 1984.  Bank-
ruptcy Amendments and Federal Judgeship Act of 1984, 98
Stat. 371. 

Respondents do not seriously dispute that §362(a)(3) im-
posed no turnover obligation prior to the 1984 amendment.
But transforming the stay in §362 into an affirmative turn-
over obligation would have constituted an important
change. And it would have been odd for Congress to accom-
plish that change by simply adding the phrase “exercise
control,” a phrase that does not naturally comprehend the
mere retention of property and that does not admit of the
exceptions set out in §542. Had Congress wanted to make
§362(a)(3) an enforcement arm of sorts for §542(a), the least 
one would expect would be a cross-reference to the latter
provision, but Congress did not include such a cross- 
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reference or provide any other indication that it was trans-
forming §362(a)(3). The better account of the statutory his-
tory is that the 1984 amendment, by adding the phrase re-
garding the exercise of control, simply extended the stay to
acts that would change the status quo with respect to in-
tangible property and acts that would change the status 
quo with respect to tangible property without “obtain[ing]” 
such property. 

* * * 
Though the parties debate the issue at some length, we

need not decide how the turnover obligation in §542 oper-
ates. Nor do we settle the meaning of other subsections of 
§362(a).2  We hold only that mere retention of estate prop-
erty after the filing of a bankruptcy petition does not violate 
§362(a)(3) of the Bankruptcy Code.  The judgment of the 
Court of Appeals is vacated, and the case is remanded for
further proceedings consistent with this opinion. 

It is so ordered.

 JUSTICE BARRETT took no part in the consideration or de-
cision of this case. 

—————— 
2 In respondent Shannon’s case, the Bankruptcy Court determined 

that by retaining Shannon’s vehicle and demanding payment, the City 
also had violated §§362(a)(4) and (a)(6).  Shannon presented those theo-
ries to the Court of Appeals, but the court did not reach them.  926 F. 3d, 
at 926, n. 1.  Neither do we. 
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SUPREME COURT OF THE UNITED STATES 

No. 19–357 

CITY OF CHICAGO, ILLINOIS, PETITIONER v. 
ROBBIN L. FULTON, ET AL. 

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF 
APPEALS FOR THE SEVENTH CIRCUIT 

[January 14, 2021]

 JUSTICE SOTOMAYOR, concurring. 
Section 362(a)(3) of the Bankruptcy Code provides that

the filing of a bankruptcy petition “operates as a stay” of 
“any act . . . to exercise control over property of the [bank-
ruptcy] estate.” 11 U. S. C. §362(a)(3).  I join the Court’s
opinion because I agree that, as used in §362(a)(3), the
phrase “exercise control over” does not cover a creditor’s
passive retention of property lawfully seized prebank-
ruptcy.  Hence, when a creditor has taken possession of a 
debtor’s property, §362(a)(3) does not require the creditor to 
return the property upon the filing of a bankruptcy petition.

I write separately to emphasize that the Court has not
decided whether and when §362(a)’s other provisions may 
require a creditor to return a debtor’s property.  Those pro-
visions stay, among other things, “any act to create, perfect,
or enforce any lien against property of the estate” and “any 
act to collect, assess, or recover a claim against [a] debtor” 
that arose prior to bankruptcy proceedings.  §§362(a)(4), (6); 
see, e.g., In re Kuehn, 563 F. 3d 289, 294 (CA7 2009) (hold-
ing that a university’s refusal to provide a transcript to a
student-debtor “was an act to collect a debt” that violated 
the automatic stay). Nor has the Court addressed how 
bankruptcy courts should go about enforcing creditors’ sep-
arate obligation to “deliver” estate property to the trustee 
or debtor under §542(a).  The City’s conduct may very well 
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violate one or both of these other provisions.  The Court 
does not decide one way or the other. 

Regardless of whether the City’s policy of refusing to re-
turn impounded vehicles satisfies the letter of the Code, it 
hardly comports with its spirit.  “The principal purpose of 
the Bankruptcy Code is to grant a ‘ “fresh start” ’ ” to debt-
ors. Marrama v. Citizens Bank of Mass., 549 U. S. 365, 367 
(2007) (quoting Grogan v. Garner, 498 U. S. 279, 286 
(1991)). When a debtor files for Chapter 13 bankruptcy, as
respondents did here, “the debtor retains possession of his
property” and works toward completing a court-approved
repayment plan. 549 U. S., at 367. For a Chapter 13 bank-
ruptcy to succeed, therefore, the debtor must continue earn-
ing an income so he can pay his creditors.  Indeed, Chapter
13 bankruptcy is available only to “individual[s] with regu-
lar income.” 11 U. S. C. §109(e).

For many, having a car is essential to maintaining em-
ployment. Take, for example, respondent George Peake. 
Before the City seized his car, Peake relied on his 200,000-
mile 2007 Lincoln MKZ to travel 45 miles each day from his 
home on the South Side of Chicago to his job in Joliet, Illi-
nois. In June 2018, when the City impounded Peake’s car 
for unpaid parking and red-light tickets, the vehicle was 
worth just around $4,300 (and was already serving as col-
lateral for a roughly $7,300 debt). Without his car, Peake 
had to pay for rides to Joliet.  He filed for bankruptcy, hop-
ing to recover his vehicle and repay his $5,393.27 debt to 
the City through a Chapter 13 plan.  The City, however,
refused to return the car until either Peake paid $1,250 up-
front or after the court confirmed Peake’s bankruptcy plan.
As a result, Peake’s car remained in the City’s possession 
for months. By denying Peake access to the vehicle he 
needed to commute to work, the City jeopardized Peake’s 
ability to make payments to all his creditors, the City in-
cluded. Surely, Peake’s vehicle would have been more val-
uable in the hands of its owner than parked in the City’s 
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impound lot.1 

Peake’s situation is far too common.2  Drivers in low-in-
come communities across the country face similar vicious 
cycles: A driver is assessed a fine she cannot immediately 
pay; the balance balloons as late fees accrue; the local gov-
ernment seizes the driver’s vehicle, adding impounding and
storage fees to the growing debt; and the driver, now with-
out reliable transportation to and from work, finds it all but 
impossible to repay her debt and recover her vehicle. See 
Brief for American Civil Liberties Union et al. as Amici Cu-
riae 11–16, 31–32. Such drivers may turn to Chapter 13
bankruptcy for a “fresh start.”  Marrama, 549 U. S., at 367 
(internal quotation marks omitted).3  But without their ve-
hicles, many debtors quickly find themselves unable to 
make their Chapter 13 payments.  The cycle thus continues, 
disproportionately burdening communities of color, see 
Brief for American Civil Liberties Union et al. as Amici Cu-
riae 17, and interfering not only with debtors’ ability to earn 
an income and pay their creditors but also with their access
to childcare, groceries, medical appointments, and other ne-
cessities. 

Although the Court today holds that §362(a)(3) does not 

—————— 
1 Even though §362(a)(3) does not require turnover, whether and when 

the City may sell impounded cars is an entirely different matter.  See, 
e.g., In re Cowen, 849 F. 3d 943, 950 (CA10 2017) (“It’s not hard to come 
up with examples of . . . ‘acts’ that ‘exercise control’ over, but do not ‘ob-
tain possession of,’ the estate’s property, e.g., a creditor in possession who 
improperly sells property belonging to the estate”).

2 See, e.g., Ramos, Chicago Seized and Sold Nearly 50,000 Cars Over 
Tickets Since 2011, Sticking Owners With Debt, WBEZ News (Jan. 7,
2019) (online source archived at www.supremecourt.gov). 

3 The 10-year period from 2007 to 2017, for instance, saw a tenfold in-
crease in the number of Chicagoans filing Chapter 13 bankruptcies that 
involved debt to the City.  See Sanchez & Kambhampati, Driven Into 
Debt: How Chicago Ticket Debt Sends Black Motorists Into Bankruptcy, 
ProPublica Illinois (Feb. 27, 2018) (online source archived at www.su-
premecourt.gov). 
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require creditors to turn over impounded vehicles, bank-
ruptcy courts are not powerless to facilitate the return of 
debtors’ vehicles to their owners.  Most obviously, the Court 
leaves open the possibility of relief under §542(a).  That sec-
tion requires any “entity,” subject to some exceptions, to
turn over “property” belonging to the bankruptcy estate.  11 
U. S. C. §542(a).  The debtor, in turn, must be able to pro-
vide the creditor with “adequate protection” of its interest 
in the returned property, §363(e); for example, the debtor 
may need to demonstrate that her car is sufficiently in-
sured. In this way, §542(a) maximizes value for all parties 
involved in a bankruptcy: The debtor is able to use her as-
set, which makes it easier to earn an income; the debtor’s 
unsecured creditors, in turn, receive timely payments from
the debtor; and the debtor’s secured creditor, for its part,
receives “adequate protection [to] replace the protection af-
forded by possession.”  United States v. Whiting Pools, Inc., 
462 U. S. 198, 207 (1983).  Secured creditors cannot opt out
of this arrangement. As even the City acknowledges, 
§542(a) “impose[s] a duty of turnover that is mandatory
when the statute’s conditions . . . are met.” Brief for Peti-
tioner 37. 

The trouble with §542(a), however, is that turnover pro-
ceedings can be quite slow.  The Federal Rules of Bank-
ruptcy Procedure treat most “proceeding[s] to recover . . . 
property” as “adversary proceedings.” Rule 7001(1).  Such 
actions are, in simplified terms, “essentially full civil law-
suits carried out under the umbrella of [a] bankruptcy
case.” Bullard v. Blue Hills Bank, 575 U. S. 496, 505 (2015).
Because adversary proceedings require more process, they 
take more time. Of the turnover proceedings filed after July 
2019 and concluding before June 2020, the average case
was pending for over 100 days. See Administrative Office 
of the United States Courts, Time Intervals in Months 
From Filing to Closing of Adversary Proceedings Filed Un-
der 11 U. S. C. §542 for the 12-Month Period Ending June 
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30, 2020, Washington, DC: Sept. 25, 2020.
One hundred days is a long time to wait for a creditor to

return your car, especially when you need that car to get to 
work so you can earn an income and make your bankruptcy-
plan payments. To address this problem, some courts have
adopted strategies to hurry things along.  At least one bank-
ruptcy court has held that §542(a)’s turnover obligation is
automatic even absent a court order.  See In re Larimer, 27 
B. R. 514, 516 (Idaho 1983).  Other courts apparently will
permit debtors to seek turnover by simple motion, in lieu of
filing a full adversary proceeding, at least where the credi-
tor has received adequate notice. See Tr. of Oral Arg. 81
(counsel for the City stating that “[i]n most bankruptcy 
courts, if a creditor responds to a motion [for turnover] by” 
arguing that the debtor should have instituted an adver-
sary proceeding, the bankruptcy judge will ask whether the
creditor received “actual notice”); Brief for United States as 
Amicus Curiae 32 (reporting that “some courts have
granted [turnover] orders based solely on a motion”); but 
see, e.g., In re Denby-Peterson, 941 F. 3d 115, 128–131 (CA3 
2019) (holding that debtors must seek turnover through ad-
versary proceedings). Similarly, even when a turnover re-
quest does take the form of an adversary proceeding, bank-
ruptcy courts may find it prudent to expedite proceedings
or order preliminary relief requiring temporary turnover. 
See, e.g., In re Reid, 423 B. R. 726, 727–728 (Bkrtcy. Ct. ED 
Pa. 2010); see generally 10 Collier on Bankruptcy ¶ 7065.02
(16th ed. 2019).

Ultimately, however, any gap left by the Court’s ruling
today is best addressed by rule drafters and policymakers,
not bankruptcy judges.  It is up to the Advisory Committee 
on Rules of Bankruptcy Procedure to consider amendments 
to the Rules that ensure prompt resolution of debtors’ re-
quests for turnover under §542(a), especially where debtors’ 
vehicles are concerned. Congress, too, could offer a statu-
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tory fix, either by ensuring that expedited review is availa-
ble for §542(a) proceedings seeking turnover of a vehicle or
by enacting entirely new statutory mechanisms that re-
quire creditors to return cars to debtors in a timely manner. 

Nothing in today’s opinion forecloses these alternative so-
lutions. With that understanding, I concur. 



 2. Rodriguez v. FDIC, 140 S. Ct. 713 (2020)



  
 

 

 

 
    

       
 

  

 

  
 

 
 

 

 

 
 

 
 

 
  

 
 

  
 

 

 

 

1 (Slip Opinion) OCTOBER TERM, 2019 

Syllabus 

NOTE: Where it is feasible, a syllabus (headnote) will be released, as is 
being done in connection with this case, at the time the opinion is issued. 
The syllabus constitutes no part of the opinion of the Court but has been 
prepared by the Reporter of Decisions for the convenience of the reader. 
See United States v. Detroit Timber & Lumber Co., 200 U. S. 321, 337. 

SUPREME COURT OF THE UNITED STATES 

Syllabus 

RODRIGUEZ, AS CHAPTER 7 TRUSTEE FOR THE BANKRUPTCY 
ESTATE OF UNITED WESTERN BANCORP, INC. v. 
FEDERAL DEPOSIT INSURANCE CORPORATION, 

AS RECEIVER FOR UNITED WESTERN BANK 

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE TENTH CIRCUIT 

No. 18–1269. Argued December 3, 2019—Decided February 25, 2020 

The Internal Revenue Service (IRS) allows an affiliated group of corpo-
rations to file a consolidated federal return.  See 26 U. S. C. §1501.  The 
IRS issues any refund as a single payment to the group’s designated 
agent.  The tax regulations say very little about how the group mem-
bers should then distribute that refund among themselves.  If a dis-
pute arises and the members have no tax allocation agreement in 
place, federal courts normally turn to state law to resolve the distribu-
tion question. Some courts, however, have crafted their own federal 
common law rule, known as the Bob Richards rule. See In re Bob Rich-
ards Chrysler-Plymouth Corp., 473 F. 2d 262.  The rule initially pro-
vided that, in the absence of an agreement, a refund belongs to the
group member responsible for the losses that led to it.  But it has since 
evolved, in some jurisdictions, into a general rule that is always fol-
lowed unless an agreement unambiguously specifies a different result.
Soon after United Western Bank suffered huge losses, its parent,
United Western Bancorp, Inc., was forced into bankruptcy.  When the 
IRS issued the group a $4 million tax refund, the bank’s receiver, re-
spondent Federal Deposit Insurance Corporation (FDIC), and the par-
ent corporation’s bankruptcy trustee, petitioner Simon Rodriguez, 
each sought to claim it.  The dispute wound its way through a bank-
ruptcy court and a federal district court before the Tenth Circuit ex-
amined the parties’ tax allocation agreement, applied the more expan-
sive version of Bob Richards, and ruled for the FDIC. 
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Held: The Bob Richards rule is not a legitimate exercise of federal com-
mon lawmaking.  Federal judges may appropriately craft the rule of
decision in only limited areas, Sosa v. Alvarez-Machain, 542 U. S. 692, 
729, and claiming a new area is subject to strict conditions.  One of the 
most basic is that federal common lawmaking must be “ ‘necessary to
protect uniquely federal interests.’ ”  Texas Industries, Inc. v. Radcliff 
Materials, Inc., 451 U. S. 630, 640.  The Bob Richards rule has not 
satisfied this condition.  The federal courts applying and extending Bob 
Richards have not pointed to any significant federal interest sufficient
to support the Bob Richards rule. Nor have the parties in this case. 
State law is well-equipped to handle disputes involving corporate prop-
erty rights, even in cases, like this one, that involve federal bankruptcy 
and a tax dispute.  Whether this case might yield the same or a differ-
ent result without Bob Richards is a matter the court of appeals may 
take up on remand.  Pp. 4–6. 

914 F. 3d 1262, vacated and remanded. 

GORSUCH, J., delivered the opinion for a unanimous Court. 
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NOTICE: This opinion is subject to formal revision before publication in the 
preliminary print of the United States Reports. Readers are requested to 
notify the Reporter of Decisions, Supreme Court of the United States, Wash-
ington, D. C. 20543, of any typographical or other formal errors, in order that 
corrections may be made before the preliminary print goes to press. 

SUPREME COURT OF THE UNITED STATES 

No. 18–1269 

SIMON E. RODRIGUEZ, AS CHAPTER 7 TRUSTEE FOR THE 
BANKRUPTCY ESTATE OF UNITED WESTERN 

BANCORP, INC., PETITIONER v. FEDERAL 
DEPOSIT INSURANCE CORPORATION, AS 

RECEIVER FOR UNITED WESTERN BANK 

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF 
APPEALS FOR THE TENTH CIRCUIT 

[February 25, 2020]

 JUSTICE GORSUCH delivered the opinion of the Court. 
This case grows from a fight over a tax refund.  But the 

question we face isn’t who gets the money, only how to de-
cide the dispute. Should federal courts rely on state law,
together with any applicable federal rules, or should they
devise their own federal common law test?  To ask the ques-
tion is nearly to answer it.  The cases in which federal 
courts may engage in common lawmaking are few and far 
between. This is one of the cases that lie between. 

The trouble here started when the United Western Bank 
hit hard times, entered receivership, and the Federal De-
posit Insurance Corporation took the reins.  Not long after 
that, the bank’s parent, United Western Bancorp, Inc., 
faced its own problems and was forced into bankruptcy, led
now by a trustee, Simon Rodriguez.  When the Internal 
Revenue Service issued a $4 million tax refund, each of 
these newly assigned caretakers understandably sought to
claim the money.  Unable to resolve their differences, they 
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took the matter to court.  The case wound its way through 
a bankruptcy court and a federal district court before even-
tually landing in the Tenth Circuit. At the end of it all, the 
court of appeals ruled for the FDIC, as receiver for the sub-
sidiary bank, rather than for Mr. Rodriguez, as trustee for 
the corporate parent. 

How could two separate corporate entities both claim enti-
tlement to a single tax refund?  For many years, the IRS has
allowed an affiliated group of corporations to file a consoli-
dated federal return. See 26 U. S. C. §1501.  This serves as 
a convenience for the government and taxpayers alike.  Un-
surprisingly, though, a corporate group seeking to file a sin-
gle return must comply with a host of regulations.  See 26 
U. S. C. §1502; 26 CFR §1.1502–0 et seq. (2019).  These reg-
ulations are pretty punctilious about ensuring the govern-
ment gets all the taxes due from corporate group members. 
See, e.g., §1.1502–6.  But when it comes to the distribution of 
refunds, the regulations say considerably less.  They describe
how the IRS will pay the group’s designated agent a single
refund.  See §1.1502–77(d)(5).  And they warn that the IRS’s 
payment discharges the government’s refund liability to all 
group members. Ibid. But how should the members distrib-
ute the money among themselves once the government sends 
it to their designated agent? On that, federal law says little. 

To fill the gap, many corporate groups have developed “tax
allocation agreements.”  These agreements usually specify 
what share of a group’s tax liability each member will pay, 
along with the share of any tax refund each member will re-
ceive.  But what if there is no tax allocation agreement?  Or 
what if the group members dispute the meaning of the terms 
found in their agreement? Normally, courts would turn to 
state law to resolve questions like these.  State law is replete
with rules readymade for such tasks—rules for interpreting 
contracts, creating equitable trusts, avoiding unjust enrich-
ment, and much more. 

Some federal courts, however, have charted a different 
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course. They have crafted their own federal common law
rule—one known to those who practice in the area as the 
Bob Richards rule, so named for the Ninth Circuit case from 
which it grew: In re Bob Richards Chrysler-Plymouth 
Corp., 473 F. 2d 262 (1973).  As initially conceived, the Bob 
Richards rule provided that, in the absence of a tax alloca-
tion agreement, a refund belongs to the group member re-
sponsible for the losses that led to it.  See id., at 265.  With 
the passage of time, though, Bob Richards evolved.  Now, 
in some jurisdictions, Bob Richards doesn’t just supply a 
stopgap rule for situations when group members lack an al-
location agreement.  It represents a general rule always to 
be followed unless the parties’ tax allocation agreement un-
ambiguously specifies a different result. 

At the urging of the FDIC and consistent with circuit
precedent, the Tenth Circuit employed this more expansive
version of Bob Richards in the case now before us.  Because 
the parties did have a tax allocation agreement, the court
of appeals explained, the question it faced was whether the
agreement unambiguously deviated from Bob Richards’s 
default rule. In re United Western Bancorp, Inc., 914 F. 3d 
1262, 1269–1270 (2019).  After laying out this “analytical 
framework” for decision, id., at 1269 (emphasis deleted), the 
court proceeded to hold that the FDIC, as receiver for the
bank, owned the tax refund. 

Not all circuits, however, follow Bob Richards. The Sixth 
Circuit, for example, has observed that “federal common 
law constitutes an unusual exercise of lawmaking which 
should be indulged . . . only when there is a significant con-
flict between some federal policy or interest and the use of 
state law.” FDIC v. AmFin Financial Corp., 757 F. 3d 530, 
535 (2014) (internal quotation marks omitted). In the Sixth 
Circuit’s view, courts employing Bob Richards have simply 
“bypassed th[is] threshold question.” 757 F. 3d, at 536. 
And any fair examination of it, the Sixth Circuit has sub-
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mitted, reveals no conflict that might justify resort to fed-
eral common law.  Ibid.  We took this case to decide Bob 
Richards’s fate. 588 U. S. ___ (2019) 

Judicial lawmaking in the form of federal common law 
plays a necessarily modest role under a Constitution that
vests the federal government’s “legislative Powers” in Con-
gress and reserves most other regulatory authority to the 
States. See Art. I, §1; Amdt. 10.  As this Court has put it,
there is “no federal general common law.” Erie R. Co. v. 
Tompkins, 304 U. S. 64, 78 (1938).  Instead, only limited
areas exist in which federal judges may appropriately craft 
the rule of decision.  Sosa v. Alvarez-Machain, 542 U. S. 
692, 729 (2004).  These areas have included admiralty dis-
putes and certain controversies between States.  See, e.g., 
Norfolk Southern R. Co. v. James N. Kirby, Pty Ltd., 543 
U. S. 14, 23 (2004); Hinderlider v. La Plata River & Cherry 
Creek Ditch Co., 304 U. S. 92, 110 (1938).  In contexts like 
these, federal common law often plays an important role.
But before federal judges may claim a new area for common 
lawmaking, strict conditions must be satisfied.  The Sixth 
Circuit correctly identified one of the most basic:  In the ab-
sence of congressional authorization, common lawmaking 
must be “ ‘necessary to protect uniquely federal interests.’ ”  
Texas Industries, Inc. v. Radcliff Materials, Inc., 451 U. S. 
630, 640 (1981) (quoting Banco Nacional de Cuba v. Sab-
batino, 376 U. S. 398, 426 (1964)).

Nothing like that exists here. The federal government
may have an interest in regulating how it receives taxes 
from corporate groups. See, e.g., 26 CFR §§1.1502–6, –12, 
–13. The government also may have an interest in regulat-
ing the delivery of any tax refund due a corporate group. 
For example and as we’ve seen, the government may wish
to ensure that others in the group have no recourse against 
federal coffers once it pays the group’s designated agent. 
See §1.1502–77(d)(5).  But what unique interest could the 
federal government have in determining how a consolidated 
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corporate tax refund, once paid to a designated agent, is dis-
tributed among group members? 

The Sixth Circuit correctly observed that Bob Richards 
offered no answer—it just bypassed the question.  Nor have 
the courts applying and extending Bob Richards provided 
satisfactory answers of their own.  Even the FDIC, which 
advocated for the Bob Richards rule in the Tenth Circuit, 
failed to point that court to any unique federal interest the
rule might protect.  In this Court, the FDIC, now repre-
sented by the Solicitor General, has gone a step further, ex-
pressly conceding that federal courts “should not apply a 
federal common law rule to . . . put a thumb on . . . the scale” 
when deciding which corporate group member owns some 
or all of a consolidated refund. Tr. of Oral Arg. 40; see also 
id., at 32–36. 

Understandably too.  Corporations are generally “crea-
tures of state law,” Cort v. Ash, 422 U. S. 66, 84 (1975), and 
state law is well equipped to handle disputes involving cor-
porate property rights.  That cases like the one now before 
us happen to involve corporate property rights in the con-
text of a federal bankruptcy and a tax dispute doesn’t 
change much. As this Court has long recognized, “Congress 
has generally left the determination of property rights in
the assets of a bankrupt’s estate to state law.”  Butner v. 
United States, 440 U. S. 48, 54 (1979).  So too with the In-
ternal Revenue Code—it generally “ ‘creates no property
rights.’ ”  United States v. National Bank of Commerce, 472 
U. S. 713, 722 (1985) (quoting United States v. Bess, 357 
U. S. 51, 55 (1958)). If special exceptions to these usual 
rules sometimes might be warranted, no one has explained 
why the distribution of a consolidated corporate tax refund
should be among them. 

Even if the Tenth Circuit’s reliance on Bob Richards’s an-
alytical framework was mistaken, the FDIC suggests we 
might affirm the court’s judgment in this case anyway.  The 
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FDIC points out that the court of appeals proceeded to con-
sult applicable state law—and the FDIC assures us its re-
sult follows naturally from state law.  The FDIC also sug-
gests that the IRS regulations concerning the appointment
and duties of a corporate group’s agent found in 26 CFR 
§§1.1502–77(a) and (d) tend to support the court of ap-
peals’s judgment. Unsurprisingly, Mr. Rodriguez disagrees
with these assessments and contends that, absent Bob 
Richards, the Tenth Circuit would have reached a different 
outcome. 

Who is right about all this we do not decide.  Some, maybe
many, cases will come out the same way under state law or 
Bob Richards. But we did not take this case to decide how 
this case should be resolved under state law or to determine 
how IRS regulations might interact with state law.  We took 
this case only to underscore the care federal courts should 
exercise before taking up an invitation to try their hand at 
common lawmaking.  Bob Richards made the mistake of 
moving too quickly past important threshold questions at
the heart of our separation of powers. It supplies no rule of 
decision, only a cautionary tale. Whether this case might
yield the same or a different result without Bob Richards is 
a matter the court of appeals may consider on remand.  See, 
e.g., Conkright v. Frommert, 559 U. S. 506, 521–522 (2010); 
Travelers Casualty & Surety Co. of America v. Pacific Gas 
& Elec. Co., 549 U. S. 443, 455–456 (2007); Gonzales v. 
Duenas-Alvarez, 549 U. S. 183, 194 (2007). 

The judgment of the court of appeals is vacated, and the
case is remanded for further proceedings consistent with
this opinion. 

It is so ordered. 
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Text

   [*501]   

  Most of us probably remember that the first task in answering a bar exam question is to identify the body of law 
that provides the relevant analysis. And even most non-bankruptcy lawyers would probably identify insolvency law, 
more commonly known as bankruptcy law, as the relevant body of law to determine what comprises an insolvent 
estate or how it should be distributed. Yet in the past three decades, the United States Supreme Court (the 
"Supreme Court") and many circuit courts have fumbled or failed to follow this simple rule of legal analysis. And this 
failure to begin by identifying the appropriate body of law has been exacerbated by another first year law school 
mistake - reliance on headnotes or isolated quotes without first understanding the facts and context of an apparent 
precedential opinion. Most recently, the Supreme Court held that the fact that a question of corporate property 

rights happens to arise "in the context of a federal bankruptcy" "doesn't change much,"          1without first 

identifying the appropriate body of law and without considering the factual contexts of its cited authorities. These 
failures not only resulted in an irrelevant opinion but also drove the Supreme Court to the type of constitutional 

analysis          2that it ordinarily seeks to avoid when the case can be resolved on non-constitutional grounds.  

1       Rodriguez v. Fed. Deposit Ins. Corp., 140 S. Ct. 713, 718 (2020).

2       "      Bob Richards made the mistake of moving too quickly past important threshold questions at the heart of our separation 
of powers."       Id. 

https://advance.lexis.com/api/document?collection=analytical-materials&id=urn:contentItem:63SV-KPT1-JT42-S1S2-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=analytical-materials&id=urn:contentItem:63SV-KPT1-JT42-S1S2-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5Y92-04C1-JCRC-B14T-00000-00&context=1000516


Page 2 of 35

Kelly Neal

  Such analytical failures are of purely modern origin. Since at least 1571 insolvency law has been recognized as 
the unique analytical framework for the ultimate determination of the asset side of an insolvent estate. This was 
made most evident in 1601 when Lord Coke held that the Statute of 13 Elizabeth c. 5 (1571) trumped two-party 

contract rights and property rights.          31   [*502] On the liability side the overriding relevance of insolvency law 

was recognized as early as 1584 when the concept of avoidable preferences became part of the common law of 

insolvency.          4As recently as 1970 the Supreme Court unequivocally stated that the common law of bankruptcy 

and the "basic purpose of the Bankruptcy Act" superseded any other body of law that might otherwise identify what 

must be included in an insolvent estate.          5  

  Yet even before the Supreme Court's recent pronouncement that "the context of a federal bankruptcy" "doesn't 
change much" the Ninth Circuit had held that characterization of claims and interests in a bankruptcy estate should 
be determined by "reference to state law" rather than by the federal common law governing insolvent estates.          
6And the Fifth Circuit had held that determination of property of estate hinges on the existence of a "pre-petition 

legal interest" such as a property right or cause of action defined by non-bankruptcy law,          7purportedly 

distinguishing the Supreme Court precedent holding that the "purposes" of the bankruptcy law "must ultimately 

govern."          8  

  How in the relatively short time of three decades could four centuries of insolvency common law be supplanted? 
And how could this change in focus become so complete that insolvency law is no longer recognized as being the 
appropriate body of law to begin the analysis? The goals of this Article are to explore (1) why the body of insolvency 
law must ultimately govern both the assets and the priority of liabilities of an insolvent estate, (2) how this principle 
was understood and applied for most of the previous four centuries, and (3) what has led many courts astray over 
the past 30 years, including recently the Supreme Court.  

3             See text accompanying notes 26-28       infra. 

4       The Case of Bankrupts, 2 Co. Rep. 25a, 76 Eng. Rep. 441 (K.B.1584) (Sir Edward Coke's discussion of bankruptcy 
commissioners' power to avoid preferences),       cited by Cent. Va. Cmty. College v. Katz, 546 U.S. 356, 373 (2006).

5       Lines v. Frederick, 400 U.S. 18, 19 (1970) ("It is impossible to give any categorical definition to the word 'property' [of the 
estate], nor can we attach to it in certain relations the limitations which would be attached to it in others." (quoting Segal v. 
Rochelle, 382 U.S. 375, 379 (1966)).

6       Official Comm. of Unsecured Creditors v. Hancock Park Capital II, L.P. (      In re Fitness Holdings Int'l, Inc.), 714 F.3d 
1141, 1148 (9th Cir. 2013).

7             In re Burgess, 438 F.3d 493, 499 (5th Cir. 2006).

8       Segal v. Rochelle, 392 U.S. 375, 379 (1966),       distinguished by Burgess, 438 F.3d at 499 ("      Segal is distinguishable 
because the debtor did have a prepetition legal interest in that case").

95 Am. Bankr. L.J. 501, *501
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  I. PROPERTY OF THE ESTATE IS DEFINED BY BANKRUPTCY LAW, NOT "PROPERTY" LAW   

  A. PROPERTY OF THE ESTATE IS NOT LIMITED BY OTHER LAW  

  The first English bankruptcy law was the act of 34 Hen. VIII c. 4, adopted in 1542 and entitled "an act against such 

persons as do make bankrupts."          9   [*503] It was extensively amended by the Statute of 13 Eliz. c.7 in 1571. 

Together they established basic English bankruptcy law for more than one hundred fifty years until the adoption of 

the discharge in the Statute of Anne in 1705.          10  

  Because there was no discharge, the sole purpose of the first English bankruptcy law was to collect all of the 
debtor's assets and distribute their proceeds to the creditors. One might ask why the central government felt it 
necessary to create this novel collective remedy rather than simply allowing the creditors to exercise their own legal 
remedies. Perhaps one reason is that creditors' remedies were otherwise incapable of seizing many if not most of 

an insolvent entrepreneur's          11most valuable assets, particularly those that were created by the recent 

expansion of commerce and business.          12  

  Then, as now, the principal remedy for individual creditors was execution of judgment by the writ of fieri facias, 

more commonly known today as a writ of execution.          13But that writ was effective only to "seize the 

defendant's chattels."          14It did not extend to land, which could only be executed on after 1285 by an alternative 

procedure called elegit, which did not transfer ownership of the land but only the rents it generated until the debt 

was paid.          15"The writ of execution could not touch anything but that which the common law court could 

recognize as property."          16So although the writ of fi. fa. could reach a trader's inventory it could not reach what 

9       Charles Jordan Tabb,       The History of Bankruptcy Law in the United States, 3 AM. BANKR. INST. L. REV. 5 (1995),       
reprinted in CHARLES JORDAN TABB, BANKRUPTCY ANTHOLOGY 12 (2002),

10             Id. at 13.

11       "The bankruptcy law only applied to 'traders,'       i.e., to merchant debtors. This limitation remained until the nineteenth 
century."       Id. 

12       "As commerce expanded, the need for a collective procedure to collect debts became evident. Individual collection 
remedies, such as the common law execution writs of fieri facias, elegit, and lebari facias, did not address the distinct problems 
presented by a debtor's multiple defaults."       Id. at 12.

13       BAKER, J.H., AN INTRODUCTION TO ENGLISH LEGAL HISTORY 66 (4th ed., Butterworths LexisNexis 2002).

14             Id. 

15             Id. 

16       GARRARD GLENN, THE RIGHTS AND REMEDIES OF CREDITORS RESPECTING THEIR DEBTOR'S PROPERTY 6 
(Little, Brown, and Co. 1915).
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might constitute most of the trader's wealth that might be tied up in contracts, receivables and other collection 
rights, other kinds of choses in action, or investments in partnerships or joint ventures, or trust estates. Such assets 
could not be reached by any legal process because they were not recognized by "law," as distinct from equity, as 

being any kind of "property."          17"At common law judgments could    [*504] not be levied upon estates merely 

equitable, because courts of law did not recognize any such titles and could not deal with them."          18  

  All of those non-legal equitable assets could only be reached by a creditor's bill. After the creditor had obtained a 
judgment and had "failed to obtain seizure of his debtor's property under execution" the creditor could file a bill 
requesting the Court of Chancery to order the judgment debtor to turn over to the receiver any interest in any 
"equitable asset." But this process was cumbersome in requiring an action at law, a judgment, a writ of execution 
and finally a bill in equity. And it benefited only those judgment creditors who were made party to the bill in equity, 
and even as to them a creditor's bill gave full priority to the creditor who first filed the bill rather than sharing them 

equally or equitably among all creditors.          19  

  So the solution was the bankruptcy act of 1542          20as amended in 1571.          21It dispensed entirely with the 

necessity of judgments and writs and the narrow legal definition of leviable "property." Instead, upon proof that the 
debtor was a trader who had committed an act of bankruptcy, the debtor was required to "make a full discovery of 

all his estate and effects, as well in expectancy as possession."          22Then by operation of law "all the personal 

estate and effects of the bankrupt are considered vested, by the act of bankruptcy, in the future assignees of the 
commissioners, whether they be goods in actual possession, or debts, contracts, and other choses in action ... ."          

17       But if the debtor had something which in a practical sense was property on which he himself could realize at any time, but 
which was not capable of being the subject matter of a common law possessory action, no writ of execution would avail. Such 
was the case where the debtor owned an interest in a trust estate. At common law judgments could not be levied upon estates 
merely equitable, because courts of law did not recognize any such tittles and could not deal with them. Nor could the debtor's 
interest in any choses in action be taken in execution ... in view of the impossibility of assigning a chose in action.            Id. at 7.

18             Id. at 7 (quoting Commissioners Freedman's Sav. & Trust Co. v. Earle, 110 U.S. 710, 712 (1884)).            Ordinarily 
and strictly, the term 'equitable assets' applies only to property and funds belonging to the estate of a decedent, which by law are 
not subject to the payment of debts, in the course of administration by the personal representatives, but which the testator has 
voluntarily charged with the payment of debts generally, or which, being non-existent at law, have been created in equity, under 
circumstances which fasten upon them such a trust.      

      Id. at 717-18.

19             Id. at 11-12.

20       An Act Against Such Persons As Do Make Bankrupts, 34 Hen. VIII c. 4.

21       13 Eliz. c. 7.

22       SIR WILLIAM BLACKSTONE, COMMENTARIES ON THE LAWS OF ENGLAND ch. 31,       reprinted in TABB,        supra 
note 9, at 16.
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23"The property vested in the assignees is the whole that the bankruptcy had in himself at the time he committed 

the first act of bankruptcy, or that has been vested in him since, before his debts are satisfied or agreed to."          24  

  Therefore since the origin of bankruptcy law the property of the estate    [*505] has never been limited to 
"property," or even to any rights that were recognized by the law. No legal requirement or technicality could limit the 
estate, which even included expectancies in existence at the time of the first act of bankruptcy and anything else 
that might be of benefit to the debtor at any time thereafter until all the debts were satisfied, even if not an 
expectancy at the time of bankruptcy.  

  This history, which has been incorporated into America's common law and was understood by the Framers when 

they adopted the Bankruptcy Clause, is one unequivocal reason why insolvency common law          25must 

supersede all other law in the analysis of either the assets or the priority of liabilities of an insolvent estate. That has 
been the primary intent of this body of Anglo-American common law since before 1542.  

  And if that primacy of insolvency common law were not clear enough from the historical evolution and the manifest 
statutory intent of the acts of 1542 and 1571, it also became part of the common law just a very few years later, in 

Twyne's Case.          26Twyne's Case is usually analyzed for the purpose of understanding one relatively narrow 

branch of insolvency law, actual fraudulent transfer law and the "badges of fraud." But for present purposes its more 
significant function is to establish that on appropriate facts insolvency common law is the governing body of law 
despite a party's otherwise compelling argument that contract rights or property rights should prevail.  

  The actual facts are critical to an appreciation of the broader significance of Twyne's Case. Pierce was the debtor, 
who owed at least two creditors, £ 400 to Twyne and £ 200 to C. C. obtained judgment and a writ of fieri facias. 
When the Sheriff executed the writ he sought to levy it upon sheep on Pierce's pasture and bearing Pierce's brand.          
27But Twyne had his allies forcibly resist the sheriff's levy.  

23             Id. at 16-17.

24             Id. at 17.

25       The term "insolvency common law" is used here because the issue of what constitutes the estate can arise not only upon 
the filing of a statutory bankruptcy but also "by virtue of an assignment by the debtor who was insolvent, [when] the proceeds of 
the equitable interest sought to be subjected would have been distributed ratably among all creditors." Comm'rs Freedman's 
Sav. & Trust Co. v. Earle, 110 U.S. 710, 717 (1884).

26       Twyne's Case, 3 Co. Rep. 80b, 76 Eng. Rep. 809 (Star Chamber 1601),       reprinted in ELIZABETH WARREN AND JAY 
LAWRENCE WESTBROOK, THE LAW OF DEBTORS AND CREDITORS 71 (6th ed. Aspen Pub. 2009).

27       In fact although some sheep may have been involved the principal assets were cattle, horses and sheep. Emily Kadens,       
New Light on Twyne's Case, 94 AM. BANKR. L.J. 1, 3, 34-50 (2020).
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  Twyne was prosecuted in the Star Chamber. His defense was that the sheep were his, not Pierce's, because they 
had been deeded to him, along with all of Pierce's other goods and chattels that had a value not exceeding £ 300, 
which Twyne had accepted in full satisfaction of his £ 400 debt. He even produced in evidence a written deed, 

executed by Pierce. Yet Twyne and    [*506] Pierce were convicted of "rebellious riot" by the Star Chamber.          28  

  For future bar examinees the official Reporter Lord Coke (who also happened to be the Queen's Attorney General 
and prosecutor of the case) explained why although the deed was for fair consideration and bona fide and 
undoubtedly binding between Pierce and Twyne, neither property law nor contract law was the appropriate body of 
law to apply to the facts. Because Pierce was indebted to others besides Twyne and the deed was of all of Pierce's 
goods and possessions, and yet Twyne allowed Pierce to remain in possession of the sheep and brand them, sheer 

them and sell them as his own, instead the applicable body of law was the common law underlying          29the 

Statute of 13 Eliz. c.5. And where the predicate of that statute is satisfied, i.e., that the transfer was not in good 
faith, that insolvency law rendered the deed and transfer to Twyne void. On such appropriate facts, that body of 

insolvency common law          30trumped otherwise valid contract and property law.  

  There is another, even simpler reason why insolvency law must be the ultimate governing body of law, instead of 
either contract or property law, to apply to the facts of Twyne's Case: C. was not a party to the contract and deed 
between Pierce and Twyne, and could have had no knowledge of them, because they were made in secret, and so 
could not have been deemed bound by them. The body of law that Twyne asserted for his defense simply did not 
apply to C. or restrict his rights. The validity of Twyne's defense vis a vis the actions of C. and the sheriff must hinge 
upon a body of law and legal analysis that governs the rights of nonparties to an alleged contract or property right, 
and on these facts the body of law that addresses such third-party rights is insolvency law.  

  Lord Coke's explanation not only gave birth to actual fraudulent transfer law but, more broadly and more 
appropriately for present purposes, established the superseding application of insolvency law over a defense of 
contract or property rights. And this was not because of the source or authority    [*507] of that insolvency law. 
Nothing in Lord Coke's explanation hinges on the primacy of the particular statute or even of statutes generally as 
compared to common law. Indeed, to the contrary, it has been conclusively demonstrated both that the fraudulent 

28             Id. at 77.

29       As to private right, the Statute seemed inapplicable on its face... . The penal clause, and the clause giving the Government 
half the recovery, logically should have led to a strict construction of the statue as a penal law; but this was discarded in favour 
of the 'common law principle' which, it was said, underlay the whole Statute of Elizabeth.            GARRARD GLENN, I 
FRAUDULENT CONVEYANCES AND PREFERENCES § 61d, at 95-96 (Rev. Ed., Baker, Voorhis & Co. 1940).

30       Although there was an underlying statute, this is common law in the broader sense of "any rule of federal law created by a 
court ... when the substance of that rule is not clearly suggested by federal enactments - constitutional or congressional." Martha 
A. Field,       Sources of Law: The Scope of Federal Common Law, 99 HARV. L. REV. 883, 893-94 (1986),       quoted in Adam 
J. Levitin,       Toward a Federal Common Law of Bankruptcy: Judicial Lawmaking In a Statutory Regime, 80 AM. BANKR. L.J. 1, 
66 (2006).
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conveyance statute was not intended to apply to creditors generally but only to raise revenue for the Crown, and 
that the bankruptcy statute passed just a few days later did not include a provision on fraudulent transfers.          
31Rather, Lord Coke held the insolvency law to govern the analysis because of its relevance to the totality of the 

facts. At least in a common law system this illustrates how a bar exam should be answered, by first identifying the 
appropriate body of law based on the relevant facts, rather than by reference to the superiority of the sovereign or 
the structural priorities of the possibly applicable statutes.  

  The first consequence of Lord Coke's analysis of Twyne's Case is that because of the applicability of the Statute of 
Eliz., the transfer of ownership of the sheep was void. This meant that they remained the property of Pierce, and of 
Pierce's insolvent estate, and therefore legally subject to the writ levied by the sheriff in execution of C.'s judgment. 
Twyne therefore had no legal right to resist the sheriff's levy, so his forceful resistance subjected him to conviction 

for riot.          32  

  The broader significance, however, is that the property of Pierce's bankruptcy estate, had there been a bankruptcy 

action commenced under the bankruptcy statute          33adopted just a few days after the fraudulent transfer 

statute, the property of that estate would not have been limited to any legal meaning of property as recognized by 
any other body of law. Rather, by virtue of the common law recognized in Twyne's Case, after 1601 property of a 
bankruptcy estate would include anything on which the debtor's creditors could realize, even if legal ownership was 
not vested in the debtor as of the act of bankruptcy. Creditors' equitable rights and powers would expand the estate 
far beyond the debtor's legal ownership and rights.  

  B. SUPREME COURT RECOGNITION OF BANKRUPTCY COMMON LAW  

  From the origins of English bankruptcy, the property vested in the bankruptcy estate was always far broader and 
far more indeterminate than "property" as defined by any other law. Such property of the estate was always defined 
solely by the purposes of insolvency law, and solely by the common law, not by statute.  

  This indeterminate concept of property of the estate, not limited by any other law, was a central feature of all of 
America's bankruptcy laws. "The    [*508] Supreme Court first considered the matter under the Bankruptcy Act of 
1800, which gave the bankruptcy assignee all of the bankrupt's nonexempt estate and effects - without express 
limitation to that which he could transfer or upon which his creditors could levy - not only as of the time of 

bankruptcy but also any that 'vested' in him before he received his discharge."          34Note the use of the extremely 

general, non-legal and nontechnical term "effects," which echoes Blackstone's summary of the English bankruptcy 

31       GLENN,       supra note 29,§§61a - 61c, at 86-94.

32       GLENN,       supra note 29, at 86.

33             Id. at 92 (summarizing the adoption of 13 Eliz. c. 7).

34       Vern Countryman,       The Use of State Law in Bankruptcy Cases (Part I), 47 N.Y.U. L. REV. 407, 439 (1972).
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acts of 1542 and 1571.          35Similarly the Bankruptcy Act of 1867 "gave the bankruptcy assignee title to all of the 

bankrupt's nonexempt 'property and estate' ... ."          36The Bankruptcy Act of 1898 defined the estate to include 

eight broad paragraphs of interests but most broadly all "property, including rights of action, which prior to the filing 
of the petition he could by any means have transferred or which might have been levied upon and sold under 

judicial process against him, or otherwise seized, impounded or sequestered."          37  

  Under the Bankruptcy Act of 1898 the Supreme Court held in Segal v. Rochelle          38that in defining property of 

the estate, "the main thrust of § 70a(5) is to secure for creditors everything of value the bankruptcy may possess in 
alienable or leviable form when he files his petition. To this end the term 'property' has been construed most 
generously and an interest is not outside its reach because it is novel or contingent or because enjoyment must be 

postponed."          39And the opinion was explicit that determinations of property of the estate must be governed by 

bankruptcy law and its purposes, not by any other body of law including the Constitution or state law:  

  Admittedly, in interpreting this section 'it is impossible to give any categorical definition to the word 'property,' nor 
can we attach to it in certain relations the limitations which would be attached to it in others.' ... Whether an item is 
classed as 'property' by the Fifth Amendment's Just-Compensation Clause or for purposes of a state taxing statute 

cannot decide hard cases under the Bankruptcy Act, whose own purposes must ultimately govern."          40The 

First Circuit decision quoted by the Supreme Court involved a liquor license that under state law could not be 
"revoked without compensation [and] represents no vested right, [and therefore]    [*509] it is not possible to regard 

it as property of itself."          41But because the license "represents invested capital" for which an administrator 

would have to account after the death of the licensee, it is "property which the bankrupt is bound to assist in 

realizing for his creditors.          42  

  Segal was neither an aberration nor a novelty at the Supreme Court: the Court had held in 1924 that even though 
the Supreme Court of Illinois had held that even if a stock exchange seat was neither property nor subject to judicial 
process under state law, whether it was property of the estate was a bankruptcy question not governed by state 

35       Tabb,       supra note 9, at 16-17;       see text accompanying note 20,       supra.

36       Countryman,       supra note 34, at 441.

37       Bankruptcy Act § 70a(5).

38       Segal v. Rochelle, 382 U.S. 375, 379 (1966).

39             Id.

40             Id. (quoting Fisher v. Cushman, 103 F. 860 (1st Cir. 1900)).

41             Fisher, 103 F. at 865.

42             Id. 
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property law or state judicial process because "when the language of Congress [in Bankruptcy Act § 70a(5)] 
indicates a policy requiring a broader construction of the statute than the state decisions would give it, federal 

courts cannot be concluded" by state courts.          43  

  Segal and its predecessors held that property of the estate is not limited to "property" as defined by any other law, 
but rather must be solely governed by the purposes of bankruptcy law. That principle, first recognized in Twyne's 
Case and emphatically restated in Segal, has never been questioned or even narrowed since. The language, 
structure and legislative history of the United States Bankruptcy Code (the "Code") unequivocally indicate that the 
Segal definition was understood to be a minimum definition of property of the estate as defined by Bankruptcy Code 

§ 541,          44which broadened the definition by further eliminating any reference to state law, such as the former 

Act's requirements that such property be transferable or alienable. The language of Bankruptcy Code § 541 was 

drafted by the first Bankruptcy Commission          45based on the analysis and recommendations of Professor Vern 

Countryman to avoid "cluttering up" the definition "with references to nonuniform state law on transferability and the 
reach of judicial process" while continuing "the sensible notion expressed by the Supreme Court nearly seventy 

[now 118] years ago that 'a thing having ... vendable value must be regarded as property.'"          46  

  Where this broad bankruptcy-specific definition of property of the estate is of most significance is with inchoate 

assets such as expectancies,          47debtor's    [*510] contingent claims, and potential causes of action. As 

Blackstone noted,          48bankruptcy law has always regarded "expectancies" as assets that the bankruptcy court 

should administer for the benefit of creditors rather than left to the discharged debtor unless they are akin to future 
earnings from personal services or otherwise necessary for the debtor's "fresh start."  

  C. RECENT DEVIATIONS  

  There are therefore at least five compelling reasons why the assets and liabilities of an insolvent estate must be 
analyzed solely under insolvency law rather than any other contract law, property law or civil procedure. The most 
fundamental is that insolvency law is the only relevant body of law that addresses the interests of creditors in a 
transaction to which they are not parties. The other four reasons are history, common law, Segal v. Rochelle, and 

43       Board of Trade of City of Chicago v. Johnson, 264 U.S. 1, 10 (1924).

44       "The result of       Segal v. Rochelle [citation omitted] is followed." H.R. REP. NO. 95-595, at 367-68 (1977); S. REP. NO. 
95-989, at 82-83 (1978).

45       REPORT OF THE COMMISSION ON THE BANKRUPTCY LAWS OF THE UNITED STATES, PART II, H. Doc. No. 93-
137, at 148-49 (Sept. 6, 1973).

46       Countryman,       supra note 34, at 474.

47             Id. at 438-47.

48       BLACKSTONE,       supra note 22.
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Code language. At least three have been applicable for over 400 years. Yet in just the past 30 years some of these 
reasons have frequently been forgotten or ignored in favor of some other less relevant analysis or body of law.  

  A prime example of the failure to consider the most fundamental question - the appropriate body of law to frame 

the analysis - is the Fifth Circuit's 2006 decision in Burgess v. Sikes.          49The facts are simple. The individual 

debtor was a farmer who filed Chapter 7 in 2002. The following year Congress enacted the Agricultural Assistance 
Act of 2003, which provided crop disaster relief payments to qualifying farmers for 2001 or 2002 crop losses.          
50The Chapter 7 trustee received an approximate $ 25,000 check for the debtor's 2001 crop losses. The individual 

debtor filed a motion for turnover and the Fifth Circuit ultimately held, en banc, that the payment for 2001 crop 
losses was not property of the estate but instead belonged to the debtor.  

  The Fifth Circuit's opinion rested primarily on the language of Bankruptcy Code § 541 that defines the estate to be 
comprised of "all legal and equitable interests of the debtor in property as of the commencement of the case."          
51From this language the Fifth Circuit opinion held that "the question we must decide is temporal: when did Burgess 

acquire a LEGAL interest in the disaster-relief payment?"          52  

  This framing of the "question" was sufficient to drive the answer because it assumed three unspoken premises: 
that the Bankruptcy Code imposes a temporal limitation that had been rejected by four centuries of insolvency law; 
that only "legal interests" could be property of the estate and the powers    [*511] of equity are disregarded; and that 
the purposes of insolvency law have no bearing in the analysis. From the history briefly summarized above it should 
be evident that each of these premises is wrong, or at least subject to debate rather than being adopted by 
unacknowledged assumption.  

  The opinion also held that Segal was distinguishable because, according to the Fifth Circuit, in that case the 
debtor actually had a "legal interest" as of the filing date - a "claim for a tax refund if certain conditions were met,"          
53even though the tax year was not yet concluded. And it held that Segal's language and mode of analysis, which 

the opinion truncated to the "sufficiently rooted in the pre-bankruptcy past" concept, had been overruled by the 

49       Burgess v. Sikes (      In re Burgess), 438 F.3d 493 (5th Cir. 2006).

50             Id. at 495.

51             Id. at 496 (emphasis in Fifth Circuit opinion).

52             Id. at 497 (emphasis added).

53             Id. at 499 (emphasis in original).
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language of Bankruptcy Code § 541 that the Circuit construed as requiring "a pre-petition legal interest 

nonetheless."          54  

  The dissent did a convincing job of explaining that the language and intent of Bankruptcy Code § 541 had been to 
broaden the definition of property of the estate as it had existed under the Act, and that the Supreme Court had 

expressly so held in Whiting Pools.          55But unfortunately even the otherwise well-reasoned dissent fell into the 

trap of assuming that § 541 includes only " legally recognizable interests although they may be contingent and not 

subject to possession until some future time."          56It even concluded that the broad definition of property of the 

estate expressed in Whiting Pools and Segal "yields the conclusions that Burgess's lost crops were 'property,'"          
57adopting an analytical approach that the common law has always rejected.  

  Although the dissent frequently referred to "the goals of bankruptcy law"          58it never framed the question 

whether equity would regard the crop disaster payment as more properly belonging to the discharged debtor or to 
his creditors. It never considered whether equity would regard the recompense for lost crops as representing 
"invested capital" even though not a legally cognizable interest under any other law, as the First Circuit had held in 

the case          59the Supreme Court relied on in Segal.  

  Essentially the same analytical deficiency infected the Sixth Circuit's recent analysis in In re Blasingame.          
60The issue there was whether the debtor's inchoate legal malpractice claim was property of the estate even though 

the    [*512] debtor had suffered no damage as of the filing date. The malpractice was the filing attorney's failure to 
advise the schedules should include $ 1.2 million in household goods, a $ 1.7 million life estate, and use of a 2008 
Mercedes Benz titled in a sole corporation owned by the debtor. The principal damage flowing from this alleged 
malpractice was denial of the debtor's discharge.  

54             Id. at 499 (citing Goff v. Taylor, 706 F.2d 574, 578 (5th Cir. 1983),       overruled on other grounds by Patterson v. 
Shumate, 504 U.S. 753 (1991)).

55             Id. at 510 (analyzing United States v. Whiting Pool      s, 462 U.S. 198 (1983)) ("although [ § 541] could be read to limit 
the estate to those 'interests of the debtor in property' at the time of the filing of the petition, we view [it] as a definition of what is 
included in the estate, rather than as a limitation").

56             Id. at 518 (quoting Rau v. Ryerson (      In re Ryerson), 739 F.2d 1423, 1425 (9th Cir. 1984)).

57             Id. at 516.

58             Id. at 512.

59       Fisher v. Cushman, 103 F. 860 (1st Cir. 1900);       see also text accompanying notes 41-42,       supra. 

60       986 F.3d 633 (9th Cir. 2021).
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  The Sixth Circuit's opinion questioned whether Segal's "'rooted in the past' concept survived the Bankruptcy 

Code's enactment."          61While noting that federal bankruptcy "law determines when a property interest becomes 

part of the bankruptcy estate," the Circuit ultimately relied on Tennessee tort law on the accrual of a cause of 
action:  

  Thus, while it remains difficult to determine whether, if ever, an unaccrued claim can be 'sufficiently rooted' in a 
debtor's past, it is clear that at the very least there must be some awareness of the claim in order for it to exist as a 

legal interest and be properly included in the debtor's bankruptcy petition.          62  

  The opinion therefore implicitly held that an asset had to constitute a "legal interest" in order to be property of the 
estate, and explicitly relied on two-party tort law to define that legal interest.  

  That analysis fails to apply Segal's holding that only the purposes of insolvency law, and not any other law, should 
determine property of the estate. It fails to recognize that tort law only addresses the rights between a tort plaintiff 
and a tort defendant, principally to apply a statute of limitations, and has no relevance to the plaintiff's creditors, 
most of whom would in most circumstances have no awareness of the existence of the claim even if the plaintiff 
was aware. While those analytical deficiencies might suggest the opposite result because the claim does seem to 
be sufficiently "rooted in the debtor's past," the analysis of the purposes of insolvency law might compel the same 
result the court reached by application of irrelevant tort law. Should equity regard the proceeds of the malpractice 
claim as the debtor's "invested capital" from which creditors should be repaid, or should equity regard the 
recompense for the loss of the discharge as an appropriate "limitation" on property of the estate growing out of 
"other purposes of the Act, one purpose of which is ... to leave the bankrupt free after the date of his petition to 

accumulate new wealth in the future."          63Framed in that fashion, it is difficult to view the debtor's loss of a 

discharge as akin to invested capital, like the crops in Burgess, and rather evidently more closely related to the 
fresh start principle.    [*513] Equity might compel the opposite result if the malpractice had resulted in the loss of a 
realizable asset, such as loss of a lien right due to failure to record or loss of a cause of action due to expiration of a 
statute of limitations. But the possibility of such different results demonstrates the benefit of framing the question in 
terms of the equitable purposes of the insolvency law, and as a question of the appropriate body of law, rather than 
framing it as a question about the accrual of two-party tort causes of action.  

  II. PRIORITY AMONG CREDITORS  

  Property of the estate determines the contest between the discharged debtor and the creditors who were not party 
to the transaction. Insolvency common law is the only relevant law to analyze the asset side of the estate. The 
liability side of the estate also involves third-party rights. The insolvency rules of distribution should determine any 

61             Id. at 640.

62             Id. at 641.

63       Segal v. Rochelle, 382 U.S. 375, 379 (1966).
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contest between a creditor who had a particular transaction with a debtor and the other creditors who were not a 
party to it. Again, the fundamental threshold issue should be the appropriate body of law to address priority disputes 
involving third parties to a debtor-creditor transaction.  

  A. RECHARACTERIZATION  

  One principal priority rule is that debt must be repaid in full before any return to equity. This fundamental priority 

rule is itself mostly insolvency common law          64because Bankruptcy Code § 726(a)(6), which applies only in 

Chapter 7 cases, does not even mention "equity" interests and the well-known "absolute priority rule" in 

reorganizations was based solely on the "fair and equitable" language          65of the Bankruptcy Act until it was 

codified in 1978 as Bankruptcy Code § 1129(b)(2)(B). For purposes of this insolvency priority rule, what body of law 
should distinguish debt from equity?  

  It would seem that the Supreme Court had conclusively held in Prudence Realization Corp. v. Geist          66that 

insolvency common law, not any state law, governs such priority issues. The Supreme Court there held that 

notwithstanding    [*514] Erie R. Co. v. Tompkins,          67because the "bankruptcy act prescribes its own criteria for 

distribution to creditors," "in the interpretation and application of federal statutes, federal not local law applies."          
68Consequently it applied the "familiar equity rule applied by the federal courts in liquidation proceedings under 

federal statutes that a solvent guarantor or surety of an insolvent's obligation will not be permitted, either by taking 
indemnity from his principal or by virtue of his right of subrogation, to compete with other creditors payment of 

whose claims he has undertaken to assure, until they are paid in full."          69That can only be interpreted as an 

64       Some of the most basic principles of bankruptcy practice are nowhere to be found in the Code. For example, it is axiomatic 
that all equity interests are junior in priority to all creditors. How do we know this? For Chapter 7 cases, § 726 provides the order 
of distribution. There is no analogous provision in Chapters 9, 11, 12, or 13... . The rule that creditors are senior to equity holders 
is a pre-Code practice that lacks any statutory pedigree."            Levitin,       supra note 30, at 63-64.

65       "The words 'fair and equitable' as used in § 77B, sub. F are words of art which prior to the advent of § 77B had acquired a 
fixed meaning through judicial interpretations in the field of equity rece4ivership reorganizations." Case v. Los Angeles Lumber 
Prods. Co., 308 U.S. 1, 7 (1939).

66       316 U.S. 89 (1942).

67       304 U.S. 64 (1937).

68             Prudence, 316 U.S. at 95.

69             Id. at 96.
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unequivocal holding that when the issue is the priority of distribution of an insolvent estate, insolvency common law 

prevails over any other law that applies only to the contracting parties.          70  

  And yet after concluding that the power to allow or disallow claims under Code § 502(b) authorizes a bankruptcy 
court to "recharacterize" a claimed debt as equity, the Fifth Circuit recently held that state tax law provides the 

appropriate multi-factor test (imported from federal tax law) to distinguish debt from equity.          71The opinion did 

not attempt to explain why the manner in which a government imposes taxes should be the relevant law to ensure 
that creditors are paid in absolute priority over equity interests. The Ninth Circuit has agreed that recharacterization 
is permissible based on state law but did not attempt to identify what state law would be appropriate to weigh the 

equities between creditors and a potential equity holder.          72Other courts have held that recharacterization, or 

perhaps more properly "characterization,"          73is not limited to state law or tax law but is based on the 

bankruptcy court's "equitable authority to ensure 'that substance will not give way to form, that technical 

considerations will not prevent substantial justice from being done."          74Yet while applying characterization for 

these equitable purposes some courts adopted the 11-part test identified in Roth Steel Tube,          75a tax case, or 

the thirteen-factor tests employed in other tax cases,          76without attempting to explain how or why the tax 

considerations would coincide with the equitable concerns of the bankruptcy court.  

   [*515] The Bankruptcy Code does not identify any other source of law to interpret terms such as "debt" and 
"claim." When such terms are used in the context of prioritization of claims, the Supreme Court has held that the 
use of identical terms in other bodies of law is not "dispositive" and does not relieve courts from "making a 

functional examination."          77A "functional examination" is good description of the process of the common law.  

70       In       Prudence Realization Corp. v. Geist, "the Supreme Court rejected the state rule and instead crafted a new rule of 
federal common law." Levitin,       supra note 27, at 75.

71             In re Lothian Oil, Inc., 650 F.3d 539, 544 (5th Cir. 2011).

72             In re Fitness Holdings, Int'l, 714 F.3d 1141 (9th Cir. 2013).

73             In re SubMicron Sys. Corp., 432 F.3d 448, 454 n.7 (3d Cir. 2006)

74             Id. at 454 (quoting Pepper v. Litton, 308 U.S. 295, 305 (1939)).

75       Roth Steel Tube Co. v. C.I.R., 800 F.2d 625 (6th Cir. 1986).

76             See, e.g., Stinnett's Pontiac Serv., Inc. v. Comm'r, 730 F.2d 634, 638 (11th Cir. 1984); Estate of Mixon v. United 
States, 464 F.2d 394, 402 (5th Cir. 1972). For a bankruptcy case following the same test, see       In re Cold Harbor Assocs., 
L.P., 204 B.R. 904, 915 (Bankr. E.D. Va. 1997).

77       United States v. Reorganized CF & I Fabricators of Utah, Inc., 518 U.S. 213, 224 (1996).
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  B. WHEN A CLAIM ARISES  

  Another insolvency priority rule is that all pre-petition claims are treated equally but claims arising postpetition are 
either costs of administration that must be paid in full before any distribution to pre-petition claims or are not 
discharged. For this priority rule the competing claims are all substantially similar kinds of debts but of vastly 
different priority solely due to the date the claim arises. For purposes of treating some similar creditors so much 
better than others, what body of law should determine when a claim arises, two-party law or insolvency law that 
considers the interests of non-party creditors?  

  For over a quarter century the Third Circuit held the appropriate body of law to determine when a claim arises is 

state law governing when a cause of action accrues,          78which became known as the "accrual test."          79For 

a tort claim such as asbestosis, this would mean the claim does not arise upon exposure to asbestos but only when 
there is injury. The purpose of such law is primarily to calculate the statute of limitations between the claimant and 
the defendant, which has no relevance to the equity or priority of treatment among similar creditors.  

  Most courts,          80ultimately including the Third Circuit itself,          81rejected the "accrual" test in favor of the 

"conduct"          82or the "conduct plus" or "pre-petition relationship" test.          83In doing so, as well as dealing with 

"future claims," most courts have relied on the Bankruptcy Code's broad definition of "claim,"          84which has no 

counterpart or analogy in state law and which reflects Congress's intent to define "claim" most broadly,          85as 

well as an effort to "balance the competing interests of the debtor's fresh start with the creditor's    [*516] right to 

compensation."          86Such a balancing of interests seems to implicitly, but not explicitly, recognize that the 

fundamental issue is the choice of the appropriate body of law to govern the priority of liabilities of the estate, an 
approach that has been ignored in the context of recharacterization.  

78       Avelline & Bienes v. M. Frenville Co. (      In re M. Frenville Co.), 744 F.2d 332 (3d Cir. 1984).

79       Kilbarr Corp. v. Gen Serv. Admin. (      In re Remington Rand Corp.), 836 F.2d 825 (3d Cir. 1988).

80             In re Andrews, 239 F.3d 708 n.7 (9th Cir. 2001) (the       Frenville "approach has been universally rejected).

81             In re Grossman's Inc., 607 F.3d 114 (3d Cir. 2012).

82       Saint Catherine Hosp. of Indiana, L.L.C. v. Ind. Family and Soc. Serv. Admin., 800 F.3d 312, 315 (7th Cir. 2015) ("virtually 
all courts now apply some version of the 'conduct test,'" rather than the "outmoded 'accrual theory'").

83             See In re Hassanally, 208 B.R. 46, 52 (B.A.P. 9th Cir. 1997).

84       11 U.S.C. § 101(5).

85             Saint Catherine's, 800 F.3d at 315.

86             Hassanally, 208 B.R. at 52 n.9.
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  III. CAUSES OF HISTORICAL MYOPIA/RELIANCE ON IRRELEVANT LAW  

  What leads courts to fail to identify the relevant body of law and to ignore four centuries of insolvency law when 
determining the property of an insolvent estate or priority among creditors? Most of the opinions fail to expressly 
state why they resort to a body of law other than insolvency law, but there are some clues to be found in the 
opinions.  

  A. CODE LANGUAGE  

  Probably the best reason that could be suggested would be some indication from the language of the Bankruptcy 
Code. For example, the Bankruptcy Code's extremely broad definition of "claim" is for many courts enough to 
indicate the congressional intent was not to refer to a state law cause of action. And because there really is no other 
body of law that incorporates concepts such as a contingent and unmatured unliquidated claim courts have had to 
create their own framework. When doing so many opinions reference the purposes of the Bankruptcy Code to allow 
for a fresh start while treating all creditors fairly and equitably.  

  But Bankruptcy Code language has not been a satisfactory rationale for deferring to state property law when 
analyzing property of the estate. That language - "all legal and equitable interests of the debtor" - would seem to 
require an analysis far broader than merely legal interests because it expressly includes "and equitable interests." 
Yet almost all opinions that defer to state law do so by referencing only legal interests and never even undertake 
any examination of what might constitute an equitable interest. And such analyses ignore the four centuries of 
history that has always used the word "property" in this context while simultaneously holding that it is not limited to 
property rights recognized by law. And there is no language of the Code suggesting how to distinguish debt from 
equity.  

  B. Butner AND ITS PROGENY  

  In both the contexts of recharacterization          87and property of the estate          88probably the most cited reason 

to defer to state law is some of the Supreme    [*517] Court's language in Butner v. United States          89and to a 

lesser extent in Raleigh v. Ill. Dept. of Revenue          90and Travelers Cas. & Sur. Co v. Pac. Gas & Elec. Co.          

87             E.g., In re Fitness Holdings Int'l, Inc., 714 F.3d 1141, 1146 (9th Cir. 2013) ("This analysis raises the further question of 
how courts are to determine whether there is a 'right to payment' that constitutes a 'claim' under the Code. Supreme Court 
precedent establishes that, unless Congress has spoken, the nature and scope of a right to payment is determined by state law." 
(citing Travelers Cas. & Sur. Co. Of Am. V. Pac. Gas & Elec. Co., 549 U.S. 443 (2007) and Butner v. United States, 440 U.S. 48 
(1970))).

88             E.g., In re Blasingame, 986 F.3d 633, 638 (6th Cir. 2021) ("While § 541 dictates what interests are property of the 
estate pursuant to federal bankruptcy law, the 'nature and extent of [the] property rights ... are determined by the 'underlying 
[state] substantive law.'" (quoting Raleigh v. Ill. Dept. of Rev., 530 U.S. 15 (2000))).

89       440 U.S. 48 (1970).
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91But none of those cases arose in the context of property of the estate or recharacterization of creditor's claims, 

nor any other context that requires consideration of the equities of non-party creditors as do the contexts of 
recharacterization and property of the estate.  

  None of the modern Supreme Court cases stating that claims are governed by state law has anything to do with 
property of the estate, i.e., the assets that should be marshaled, liquidated and distributed to creditors. The 
Supreme Court's broad language in Butner, Raleigh and Traveler's refers only to creditors' claims, and not at all to 
the debtor's assets or "effects," to use Blackstone's term. And as to creditors' claims that broad language arose only 
in the context of the validity of the claim vis a vis the debtor, not in the context of equality or priority vis a vis other 
creditors.  

  In Butner, for example, the sole question was whether a creditor who had only a bare mortgage also had a claim 
to collected rents without having taken possession of the property or sought appointment of a receiver to collect or 
sequester the rents as might be required by the applicable state law. Two Circuits had "adopted a federal rule of 
equity that affords the mortgagee a secured interest in the rents even if state law would not recognize any such 

interest until after foreclosure."          92The Supreme Court rejected that federal rule of equity because aside from 

invalidating fraudulent transfers and improper preferences over general creditors, "Congress has generally left the 

determination of property rights in the assets of a bankrupt's estate to state law."          93But the only issue that 

Butner resolved was determination of the validity of the creditor's claim, not its priority vis a vis other creditors, and 
certainly nothing about the debtor's property, equitable rights, "effects" or property of the estate.  

  In Raleigh, the issue was who had the burden of proof on a tax claim against the estate, the creditor/Department 
of Revenue or the debtor/taxpayer/trustee. The Supreme Court held that "Creditors' entitlements in bankruptcy arise 
in the first instance from the underlying substantive law    [*518] creating the debtor's obligation, subject to any 

qualifying or contrary provisions of the Bankruptcy Code,"          94citing Butner. Here the obligation arose from the 

Illinois tax code that put the burden of proof on the taxpayer and its responsible officer,          95and nothing in the 

Bankruptcy Code altered that.  

90       530 U.S. 15 (2000).

91       549 U.S. 443 (2007).

92             Butner, 440 U.S. at 53.

93             Id. at 54.

94             Raleigh, 530 U.S. at 20.

95             Id. 
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  The issue in Raleigh dealt with the validity of the claim, not its relative priority or equities vis a vis other creditors. 
Indeed, most significantly, the Supreme Court carefully distinguished its analysis from those contexts. The trustee 

argued that Vanston Bondholders Protective Comm. v. Green          96made allowance of claims a "federal matter." 

The Supreme Court distinguished Vanston: "But [in the Vanston opinion] 'allowance' referred to the ordering of valid 
claims when that case was decided [citation omitted], and Vanston, in fact, concerned distribution of assets not the 

validity of claims in the first instance ... ."          97That distinction makes abundantly clear that the rule of Butner 

applies only to the validity of claims "in the first instance," not to the "ordering of valid claims," as does 
recharacterization. And the distinction implicitly adopts the trustee's argument that the ordering of claims for 
purposes of distribution was an issue for federal bankruptcy law, both under Vanston and under the Code.  

  Raleigh's discussion of Vanston as having continued validity but distinguishable because of its context means that 
the ordering of claims and distribution of assets is not governed by state law but rather by equitable considerations. 
This is emphasized by the circuit court decisions cited by the Raleigh opinion for its reading of Vanston. The Fifth 
Circuit opinion the Court cited makes that crystal clear:  

  The Vanston case seems to us to establish a rule only for the distribution of a bankrupt's assets. It did not hold 
that such a claim was void, but only that the claimant should not participate in the distribution of assets until all 
claims superior in conscience and fairness were paid. Certain language in the majority opinion, it is true, seems to 
imply that such a claim is void; however, that language seems to us an inadvertent confusion of the concepts of 
allowance of a claim and postponing or subordinating it (i.e., refusing a valid and allowed claim to participate in the 
distribution, when the assets are insufficient to pay claims justly entitled to priority).  

  Reading the Supreme Court's opinion as a whole, we are    [*519] convinced that it thought of allowance of the 
claim in a very loose sense. For disallowance in the technical sense means that the claim is nonexistent, but we 
think it is clear from the Supreme Court's opinion that it did not mean that the interest on the bond coupons was 
void, but simply that it should be subordinated to the claims of general creditors. This is borne out, we think, by the 
Court's repeated references to 'distribution of assets among the bankrupt's creditors.' 329 U.S. 156, 161, 163, 164, 
67 S. Ct. 237, 239. Of course, if a claim is disallowed, the claimant is to that extent held to be no creditor at all, so 
no question of distribution to him could possibly arise. Any reference to distribution among creditors would be 
unnecessary and inapposite if the Court really meant to hold the claimants of interest on the coupons had no claim 

at all for this amount.          98  

96       329 U.S. 156 (1946).

97             Raleigh, 530 U.S. at 23-24.

98       Fahs v. Martin, 224 F.2d 387, 394-95 (5th Cir. 1955), cited by       Raleigh, 530 U.S. at 24.
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  The distinction between Vanston's equitable principles that govern the distribution of assets and Butner's 
application of state law to the "original determination" of the existence of a claim was also recognized by the Sixth 
Circuit in the other case cited in Raleigh:  

  Further, the Supreme Court later held in Butner v. United States, 440 U.S. 48, 99 S.Ct. 914, 59 L.Ed.2d 136 
(1979), that even though Congress has the constitutional authority to establish uniform bankruptcy laws, it "has 
generally left the determination of property rights in the assets of a bankrupt estate to state law." Id. at 54, 99 S.Ct. 
914. And, we have previously held that equitable principles set forth in Vanston "have never been applied ... to oust 

state law in the original determination of the existence and amount of liability."          99  

  Similarly Traveler's dealt only with the validity of a contractual claim for attorneys' fees, which the Court held was 

not disallowed solely because the issue being litigated was peculiar to bankruptcy law.          100Like Butner and 

Raleigh, Traveler's dealt only with the allowance of the claim, not its priority or ordering. And in so holding the 

Supreme Court again cited Vanston as being in "accord" with Butner,          101implying the continuing validity of 

Vanston's distinction of the ordering of claims from Butner's holding on their validity.  

   [*520] The Supreme Court also upheld not only application of the "principles of equitable subordination" to the 
prioritization of claims for purposes of distribution but also, in reasoned dictum, Congress's intent "to give courts 

some leeway to develop the doctrine" of equitable subordination.          102The only limit it imposed was not derived 

from some other body of law, such as state substantive law, but rather from the nature of equity itself which is 
limited to "a balancing of the equities in individual cases" and does not extend to "a categorical distinction at a 

legislative level of generality."          103"Categorical subordination at the same level of generality assumed by 

Congress in establishing relative priorities among creditors was tantamount to a legislative act and therefore was 
outside the scope of any leeway under § 510(c) for judicial development of the equitable subordination doctrine."          
104  

  Despite the broad language of Butner and progeny - "property interests are created and defined by state law," and 
"unless some federal interest requires a different result there is no reason why such interests should be analyzed 

99             In re Highland Superstores, Inc., 154 F.3d 573 (6th Cir. 1998),       cited by Raleigh, 530 U.S. at 24.

100       Travelers Cas. And Sur. Co. of Am. v. Pacific Gas & Elec. Co., 549 U.S. 443, 451 (2007).

101             Id. 

102       United States. v. Noland, 517 U.S. 535, 540 (1996).

103             Id. at 540-41.

104       United States v. Reorganized CF & I Fabricators of Utah, Inc., 518 U.S. 213, 299 (1996) (discussing United States v. 
Noland, 517 U.S. 535 (1996)).
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differently simply because an interested party is involved in a bankruptcy proceeding"          105- neither these nor 

any other Supreme Court decision under the Code provides any reason to require state law to govern either 
property of the estate or the ordering of creditors' claims. To the contrary, these cases' reliance on Vanston is 
strong support for the conclusion that property of the estate and the ordering of creditors' claims should be 
governed by insolvency common law that considers the equities of third-party creditors.  

  C. FEAR OF EQUITY  

  Insolvency common law undertakes a very different type of analysis than property, contract or tort law, or civil 
procedure and statutory analysis. Insolvency common law requires a functional approach and a balancing of 
equities, as distinguished from what appears to be a simpler process of logical deduction from pre-established legal 
categories. Justice Douglas explained the relationship between equitable principles and a functional approach:  

  Tthis Court has held that for many purposes 'courts of bankruptcy are essentially courts of equity, and their 
proceedings inherently proceedings in equity'... . Among the granted powers are the allowance and disallowance of 
claims; the collection and distribution of the estates of bankrupts and the determination of controversies in relation 
thereto;    [*521] the rejection in whole or in part 'according to the equities of the case' of claims previously allowed; 
and the entering of such judgments 'as may be necessary for the enforcement of the provisions' of the act... . 
[These] equitable powers have been invoked to the end that fraud will not prevail, that substance will not give way 

to form, that technical considerations will not prevent substantial justice from being done.          106  

  By contrast, to many judges the formalistic approach may appear to be more traditional and more secure, whereas 

an equitable, functional approach may appear to be more difficult, novel and unsettling.          107This may explain a 

preference for application of another existing body of law, especially one that can be applied through the logical 
application of formal legal categories.  

  IV. RODRIGUEZ-AN UNFOUNDED RATIONALE TO IGNORE HISTORY, PURPOSE AND RELEVANCY OF 
BANKRUPTCY LAW?  

  When combined with reference to a few words from the Bankruptcy Code the out of context quotations from 
Butner may be a sufficient basis for courts to ignore the history of insolvency law and its more amorphous equitable 

105       Butner v. United States, 440 U.S. 48, 55 (1970).

106       Pepper v Litton, 308 U.S. 295, 304 (1939).

107       Randolph J. Haines,       The Conservative Assault on Federal Equity, 88 AM. BANKR. L.J. 451, 485 (2014).       Accord, 
Levitin,       supra note 27, at 17-18 ("The jurisprudential concern about "doing equity" is not just one of a lack of uniform results 
between courts, but one of judges themselves not knowing how to proceed. It is far easier to follow the techniques of application 
of law to fact taught in law school than to create justice out of whole cloth; judges are not Solomons. Nor are they generally 
technical experts in any particular field. Without some channeling or direction of their discretion, many judges would simply be 
lost, particularly in cases where one's personal moral (or economic efficiency) compass can give no bearing.").
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principles and functional approach. In addition, however, the Supreme Court recently created what may be a novel 
constitutional basis to favor a two-party state law approach and ignore bankruptcy history, precedent and a 
functional, equitable analysis. It does require avoiding the threshold question of the identification of the appropriate 
body of law, and a reliance on headnotes and quotes rather than the factual context of precedents. And it requires a 
very close reading even to determine its actual holding, much less its intent.  

  Superficially the opinion in Rodriguez v. FDIC          108states that the substantive issue was "how a consolidated 

corporate tax refund, once paid to a designated agent, is distributed among group members,"          109and the only 

holding is that that question must be determined by state law because no uniquely    [*522] federal interest had 

been identified.          110If that were the only holding and only import of Rodriguez then it is neither novel nor even 

significant for insolvency law. If the only real issue is to whom should the tax refund be distributed, i.e., who among 
the corporate family has a valid claim to the refund, then the holding either has nothing to do with bankruptcy or, 
even in the bankruptcy context, is a mere restatement of Butner because the validity of claims has always been a 
matter for state law.  

  Although nothing in the opinion indicates that it might implicate issues other than the validity and allowance of 
claims in a bankruptcy case, the opinion also states that the Supreme Court took the case "to decide [the] fate"          
111of what has come to be known as the "Bob Richards rule."          112As superficially explained in the opinion even 

the Supreme Court's purported rejection of the Bob Richards rule has no significance for bankruptcy law beyond 
perhaps a restatement of the Butner principle. But a careful examination of the origins and evolution of the Bob 
Richards rule, coupled with the opinion's offhanded comment that "the context of a federal bankruptcy ... doesn't 

change much,"          113reveals how Rodriguez could have monumental significance for bankruptcy law.  

  A. THE HOLDING OF Bob Richards  

  The Rodriguez opinion correctly states that what is "known to those who practice in the area as the Bob Richards 
rule [was] so named for the Ninth Circuit case from which it grew: In re Bob Richards Chrysler-Plymouth Corp., 473 

F.2d 262 (1973)."          114But that is about all that the Supreme Court got right about the Bob Richards rule. 

108       140 S. Ct. 713 (2020).

109             Id. at 718 (emphasis in original).

110             Id. 

111             Id. at 717.

112             Id. at 716.

113             Id. a 718.
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Indeed, much like its conclusion, the Supreme Court misstated the important essence of the rule that it took the 
case to reverse. The Supreme Court stated that "As initially conceived, the Bob Richards rule provided that, in the 
absence of a tax allocation agreement, a [corporate tax] refund belongs to the group member responsible for the 

losses that led to it."          115It requires a careful reading of Bob Richards itself to understand how incorrect, and 

how importantly incorrect, is this statement of the case.  

  Bob Richards Chrysler-Plymouth was in an involuntary bankruptcy when its parent, Western Dealer Management, 

filed a consolidated federal income tax return.          116The consolidated tax return entitled the consolidated   

 [*523] group to a $ 10,063 [?] refund due to net operating losses that could be carried back to prior years.          
117The entire refund was due to the losses incurred by the debtor subsidiary. The bankruptcy referee determined 

that although the parent had applied for and received the refund, it belonged to the subsidiary debtor. However, the 
parent also had a claim of $ 45,000 against the debtor, so the parent asserted the right of setoff. Importantly, the 

ONLY ISSUE decided by the district court was the parent's right of setoff,          118which means that neither the 

district court nor the Ninth Circuit ever considered or decided the merits or validity of the debtor/subsidiary's claim of 
entitlement to the refund (which the Rodriguez opinion incorrectly states was the issue in the case).  

  What the district court held, and the Ninth Circuit affirmed, was that mutual debts did not exist, as required for 

setoff, because the parent held the refund "in the nature of a trust."          119"The trust res is not owing to the 

bankrupt's estate but rather is owned by it."          120Therefore the holding was not merely "how a consolidated 

corporate tax refund, once paid to a designated agent, is distributed among group members,"          121as the 

114             Id. at 716.

115             Id. at 716.

116       Western Dealer Management, Inc. v. England (      In re Bob Richards Chrysler-Plymouth Corp., Inc., 473 F.2d 262 (9th 
Cir. 1973).

117             Id. at 263.

118       The referee concluded that [the accountant for both the parent and the debtor] held [the refund] as the bankrupt's agent, 
and that [the parent] could retain the refund free and clear as a set-off against the $ 45,000 owed by the bankrupt. This last 
conclusion was the only issue raised in the district court, which held that mutual debts and credits required by Section 68a of the 
Bankruptcy Act 911 U.S.C. § 108(a)) did not exist. The correctness of this ruling is the only issue raised on appeal.            Id. at 
263-64.

119             Id. at 265.

120             Id. 

121             Rodriguez, 140 S. Ct. at 718 (emphasis in original).
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Supreme Court stated the issue in Rodriguez, but rather whether the undisputed right to such distribution was in the 
nature of a debt or in the nature of ownership.  

  The Bob Richards opinion never uses the term "property of the estate," but that is what the holding was all about. 

It was not to whose benefit the refund should "inure" as the opinion suggested at one point,          122because that 

would have resulted in a valid setoff. The parent's setoff could be denied only because the debtor "owned" the 
refund. That is why Bob Richards addressed a property of the estate issue, which was also implicit in the opinion's 

reference to the debtor's entitlement arising under Segal v. Rochelle.          123  

  The Rodriguez opinion was incorrect in stating that what it called the Bob Richard's rule was about "how should 
the [corporate] members distribute the money among themselves once the government sends it to their   

 [*524] designated agent."          124Rather the issue is which of them "owns" the refund, which makes it a question 

of property of the bankruptcy estate when one of the entities is a debtor in bankruptcy, not merely whether a parent 
corporation owes a debt to its subsidiary. For that issue the Supreme Court was simply flat wrong that "the context 

of a federal bankruptcy ... doesn't change much,"          125because property of an estate is governed by insolvency 

law that is very different from state property law. Neither of these salient factors is evident from the Rodriguez 
opinion, much less expressly addressed.  

  The holding of Bob Richards was simply that "Absent any differing agreement [between the parent and subsidiary] 
we feel that a tax refund resulting solely from offsetting the losses of one member of a consolidated filing group 
against the income of that same member in a prior or subsequent year should inure to the benefit of that member."          
126As thus stated the rule would have no application when the parties did have a tax allocation agreement.  

  The Ninth Circuit opinion did not indicate it was either relying upon or making federal common law as the basis for 
its decision. On the one hand the opinion's citation to Segal v. Rochelle could be taken as a suggestion that the 
decision rested on federal bankruptcy law, except that the citation was only to the proposition that upon filing of the 

petition in bankruptcy the "Trustee acquired any interest the bankrupt had in the carryback tax refund."          127On 

the other hand the opinion's statement, immediately after the holding, that allowing the party's procedures to 

designate the recipient of the refund "unjustly enriches the parent"          128suggests the holding might have been 

122             Bob Richards, 473 F.2d at 265.

123             Id. at 264.

124             Rodriguez, 140 S. Ct. at 716.

125             Id. at 718.

126             Bob Richards, 473 F.2d at 265.

127             Id. at 264.
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based on some state law of unjust enrichment, except that this legal theory might only create a debt and not an 
ownership interest.  

  B. Bob Richards' PROGENY  

  In cases where there was no express agreement, the Eighth          129and Fifth Circuits          130adopted the Bob 

Richards rationale. The Fifth Circuit appeared to rely solely on Bob Richards' unjust enrichment rationale: 
"Following the In re Bob Richards reasoning, the refund is the property of the Bank in the absence of a contrary 
agreement... . To allow [the parent] to keep the refund generated by the Bank would unjustly enrich the parent."          
131  

  Bob Richards was also correctly understood and applied by the Third    [*525] Circuit in 1990 in a case where 
there was an express allocation agreement between the parties specifying that the "maturing [interest] coupons are 

to be the property" of the debtor.          132The opinion accurately summarized the analysis and holding of Bob 

Richards:  

  In that case, the debtor's parent corporation received the debtor's tax refund and sought to set off the refund 
against the outstanding debts owed by the debtor to the parent. The court found that since there was no express or 
implied agreement that the parent keep the refund, the refund belonged to the debtor. The court concluded that the 

parent held the funds merely as a trustee and had no right to set off the trust res against its claims.          133  

  The next year the Second Circuit accurately applied Bob Richards in its influential opinion in In re Prudential Lines, 

Inc.          134In that case there was no express agreement but the parent took a worthless stock deduction that 

would have deprived its debtor subsidiary from utilizing a Net Operating Loss ("NOL") carryforward to offset future 
income, which the debtor claimed violated the automatic stay because the NOL was property of the estate. The 
Second Circuit's opinion noted that the "nature and extent of the debtor's interest in property is determined by 
applicable non-bankruptcy law" but "whether that interest is included in the property of the debtor's estate is 

128             Id. at 265.

129       Jump v. Manchester Life Cas. Management Corp., 438 F. Supp. 185, 188-89 (E.D. Mo. 1977),       aff'd, 579 F.2d 449 (8th 
Cir. 1978).

130       Capital Bancshares, Inc. v. Fed. Deposit Ins. Corp., 957 F.2d 203 (5th Cir. 1992).

131             Id. at 208.

132             In re Bevill, Bresler & Schulman Asset Mgmt. Corp., 896 F.2d 54, 56 (3d Cir. 1990).

133             Id. at 58.

134       928 F.2d 565 (2d Cir. 1991).
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determined by bankruptcy law."          135The opinion concluded that, under Bob Richards, where there was no 

express or implied agreement the debtor had "an interest" in the NOL as of the filing of the petition,          136and 

that under Segal v. Rochelle that interest was property of the estate based on the "purposes animating the 

Bankruptcy Code."          137  

  In a case where there was an express tax allocation agreement, the Eleventh Circuit held that the agreement 
made the tax refunds property of the bank subsidiary rather than the debtor parent because the language and intent 

was not to create a debtor-creditor relationship.          138The opinion did not cite or rely on Bob Richards or its 

rationale for anything other than the principle that although federal tax regulations on consolidated tax returns 
require the refund to be distributed by the IRS to the filing parent "federal law does    [*526] not govern the 

allocation of the Group's tax refunds."          139  

  In another case where there was an express tax allocation agreement, the Sixth Circuit held that its language 
failed to evidence "an unambiguous intent to create a debtor-creditor relationship," and the use of terms such as 
"reimbursement" and "payment" were not sufficient to create a debtor-creditor relationship, and so remanded for the 
district court to consider "extrinsic evidence concerning the parties' intent in light of Ohio agency and trust law."          
140In doing so the opinion noted that the language of the tax allocation agreement "speaks only to the allocation of 

liability" and "says nothing about the ownership of such a refund."          141The opinion also rejected application of 

the Bob Richards rule as being "a creature of federal common law"          142and cited Butner's holding that 

"Congress has generally left the determination of property rights in the assets of a bankrupt estate to state law."          
143The opinion did not mention Segal v. Rochelle or Prudential Lines.  

135             Id. at 569 (citations omitted).

136             Id. at 571.

137             Id. at 573.

138             In re BankUnited Financial Corp., 727 F.3d 1100 (11th Cir. 2013);       accord, In re NetBank, Inc., 729 F.3d 1344 
(11th Cir. 2013).

139             BankUnited, 727 F.3d at 1102, n.2.

140       Fed. Deposit Ins. Corp. v. AmFin Financial Corp., 757 F.3d 530, 535 (6th Cir. 2014).

141             Id. at 534.

142             Id. at 535.

143             Id. at 536 (quoting Butner v. United States, 440 U.S. 48, 54 (1979)).
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  The unfortunate departure from the technically correct Bob Richards rule - governing the ownership rather than 
distribution rights when there is no agreement and one entity is a debtor in bankruptcy - originated in an 

unnecessary overreach by the FDIC in Barnes v. Harris.          144In that case three shareholders of the parent 

holding company, which was NOT in bankruptcy, claimed that some portion of the tax refund belonged to the parent 
rather than the bank subsidiary that was in an FDIC receivership. Their complaint failed to allege "any business 

interests other than the Bank [subsidiary] that might have generated losses,"          145or "the existence of any 

agreement to allocate the refund."          146Yet the district court also explained that "a tax refund due from a joint 

return generally belongs to the company responsible for the losses that form the basis of the refund,"          147citing 

Bob Richards.  

  The Tenth Circuit's decision in Barnes is where the Bob Richards' progeny ran off the tracks. The Tenth Circuit 
affirmed the district court's explanation that "a tax refund due from a joint return generally belongs to the company 

responsible for the losses that form the basis of the refund. See ... Bob Richards."          148But the Bob Richards' 

analysis should have no application where neither party is in bankruptcy, because then there is no property of the 
estate issue and no reason to apply bankruptcy law. Absent the bankruptcy    [*527] context, there is no reason to 
determine whether an undisputed right to distribution is a debt or a property interest. More fundamentally, there are 
no third parties whose interests are at stake, like the creditors in a bankruptcy case. Moreover, there was no need 
for the Barnes court to cite the Bob Richards rule when the plaintiff shareholders merely "asserted that some 
portion of a tax refund might be due to the [parent] without alleging any factual basis for such ownership (and in 

light of other information strongly suggesting the [parent] lacks an ownership interest in the refund)."          149It is 

not even clear that the single reference to Bob Richards was the basis for the holding in Barnes, given that the 

"plaintiffs have not alleged the existence of any agreement to allocate the refund."          150  

  C. TENTH CIRCUIT'S Rodriguez OPINION  

  In Rodriguez, the subsidiary that generated all the losses giving rise to the tax refund was a bank, United Western 
Bank, in an FDIC receivership. The parent that had filed the consolidated returns and therefore been paid the 

144       783 F.3d 1185 (10th Cir. 2015).

145             Id. at 1195-96.

146             Id. at 1196.

147             Id. at 1195.

148             Id. at 1195.

149             Id. at 1196.

150             Id. 
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refund by the IRS, was a holding company whose only asset was the subsidiary bank. But the parent holding 
company was a debtor in bankruptcy. So even though the parties' tax allocation agreement was clear that the 
refund had to be "distributed" to the subsidiary bank that generated the losses, the legal dispute was whether this 
contract right was merely another debt for which the subsidiary would be paid as an unsecured creditor, on the 
assumption that the refund was property of the parent's bankruptcy estate, or whether the tax allocation agreement 
made the parent an agent that held the refund in trust for the subsidiary, so it was not property of the debtor's estate 
and had to be "distributed" in full.  

  At the outset of its analysis in Rodriguez the Tenth Circuit noted that "Barnes, which adopted Rodriguez, clearly 
applies to this case and outlines the general framework that we must apply in resolving the parties' dispute."          
151But in summarizing the bankruptcy court's holding the Tenth Circuit unequivocally noted that the issue ultimately 

was an issue of property of the bankruptcy estate, both under Bankruptcy Code § 541 and a "long line of 

bankruptcy cases (even pre-dating the modern Bankruptcy Code)."          152Ultimately the Tenth Circuit found the 

tax allocation agreement to be ambiguous as to whether it created a debtor/creditor relationship between the parent 
and the subsidiary or an agency/ownership relationship. But it resolved this ambiguity expressly not on the basis of 
either Barnes or the Bob Richards rule    [*528] but rather because "the Agreement itself provides a method for 
resolving the ambiguity" by providing that any ambiguity be resolved "in favor of any insured depository institution."          
153"In sum, we conclude that the Agreement creates an agency relationship between [the debtor parent] and the 

[subsidiary] Bank and that, consequently, the Agreement's intended treatment of tax refunds does not differ from 

the general rule outlined in Barnes and Bob Richards."          154  

  In short, despite citing Barnes and Bob Richards for providing the "general framework," the Tenth Circuit did not 
actually apply either of them, but rather relied on the pain text of the tax allocation agreement. That result did not 
provide the Supreme Court any basis to accept certiorari to address the merits of the Bob Richards rule. To concoct 
such a basis the Supreme Court simply stated, without citation to any case, that Bob Richards "represents a 
general rule always to be followed unless the parties' tax allocation agreement unambiguously specified a different 

result."          155Neither the Tenth Circuit opinion in Rodriguez nor any other reported case so held. To the contrary, 

the Tenth Circuit opinion found the agreement ultimately to be unambiguous and to specify the same result as Bob 
Richards.  

151       Rodriguez v. Fed. Deposit Ins. Corp. (      In re United W. Bancorp. Inc.), 893 F.3d 716, 725 (10th Cir. 2018),       rev'd on 
other grounds, 140 S. Ct. 713 (2020),       aff'd on other grounds, 959 F.3d 1269 (10th Cir. 2020).

152             Id., at 722.

153             Id. at 729.

154             Id. 

155             Rodriguez, 140 S. Ct. at 717.
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  D. THE SUPREME COURT'S Rodriguez OPINION   

  1. The Opinion Misstates the Issue   

  The Supreme Court described the issue in Rodriguez as "how should the members [of a corporate group] 
distribute the money [derived from a tax refund] among themselves once the government sends it to their 

designated agent?"          156And it stated that to resolve this issue some courts had "crafted their own federal 

common law rule" known as Bob Richards as providing that "in the absence of a tax allocation agreement, a refund 

belongs to the [corporate] group member responsible for the losses that led to it."          157But the Supreme Court's 

statement misstated two salient features: (1) the question is not how to "distribute the money among" the corporate 
group members, which is usually undisputed as it was in Rodriguez itself, but rather whether the distribution 
agreement creates a debtor/creditor relationship or an agency/ownership relationship, and (2) the question is of 
significance only when one of the members is in bankruptcy or insolvent, because then it affects not only to the 
members but also to the creditors of the insolvent member.  

  Nothing in the Supreme Court's opinion suggests they were even aware    [*529] of the existence or significance of 
these two salient features of the Bob Richards context. To the contrary, it expressly disclaimed any such awareness 
when it stated that "no one has explained why the distribution of a consolidated corporate tax refund should be 

among"          158the types of cases that might not be governed by state law. By referencing distribution rights rather 

than property of the estate issues, and by referencing the issue as involving corporate tax refunds generally, the 
Supreme Court made clear that no one had explained the significance of these facts.  

  2. The FDIC Abandoned the Bob Richards Argument   

  At oral argument before the Supreme Court, the FDIC made no argument contrary to the debtor's statement of the 
issue, made no argument in support of the Bob Richards rule as applied in any context, and indeed "expressly 
conceded that federal courts 'should not apply a federal common law rule to ... put a thumb on ... the scale' when 

deciding which corporate group member owns some or all of a consolidated refund."          159Much of the 

appellant's oral argument focused on the fact that the FDIC had "abandoned any defense of the Bob Richards rule."          
160Justice Ginsburg asked "Why should we take up Bob Richards at all in this case? Because both sides agree that 

156             Id. at 716.

157             Id. at 716.

158       Id. at 718 (emphasis added).

159             Id. at 718.

160       Transcript of Oral Argument, at 4 (argument of Mitchell Reich, Attorney for Petitioner), Rodriguez v. Federal Deposit Ins. 
Corp., 140 S. Ct. 713 (2020) (No. 18-1269).
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that's not what should be dispositive."          161Justice Sotomayor said "we don't need to reach Bob Richards."          
162Justice Ginsburg noted there was no adversarial confrontation or actual controversy between the parties, in 

which case Justice Kagen noted ordinarily, without having to think twice, the Supreme Court would "appoint an 

amicus."          163  

  At oral argument Justice Kavanaugh suggested to appellant's lawyer how the opinion should read: "That's all we 
would say: Bob Richards. Federal common law. We don't do that. That's not a good rule. That's all we're going to 

say about this."          164And Justice Gorsuch insisted that the FDIC's lawyer agree: "If Bob Richards, as 

understood by the lower courts, as creating a federal common law rule, to require a clear statement in a contract 
before a contract will be enforced, contrary to existing state law, do we all agree, can we all agree on one thing, 

that's wrong?"          165  

  The lack of any briefing or argument on the validity of the Bob Richards rule, in any context, probably accounts for 
the failure of the Rodriguez opinion    [*530] to address it. Indeed, the opinion does not even address the validity of 

the Tenth Circuit's holdings in Rodriguez itself: "Who is right about all this we do not decide."          166Instead of 

either affirming or reversing, the Rodriguez opinion merely vacates the Tenth Circuit's opinion and remands for 

further proceedings.          167  

  3. The Supreme Court's Only Holding Merely Requires Explanation, No Change In Substantive Law  

  Instead of deciding who wins, or who gets the $ 4 million tax refund, the Rodriguez opinion makes explicit that "We 
took this case only to underscore the care federal courts should exercise before taking up an invitation to try their 
hand at common lawmaking. Bob Richards made the mistake of moving too quickly past important threshold 

questions at the heart of our separation of powers."          168In other words, the "cautionary tale" of Rodriguez is 

161             Id. at 6 (Justice Ginsburg).

162             Id. at 18. (Justice Sotomayor).

163             Id. at 26 (Justice Kagen).

164             Id. at 14.

165             Id. at 34.

166             Rodriguez, 140 S. Ct. at 718.

167       On remand the Tenth Circuit eliminated any reference to       Bob Richards and simply held that under the terms of the tax 
allocation agreement the refund belonged to the nondebtor subsidiary bank.       In re United W. Bancorp, Inc., 959 F.3d 1269 
(10th Cir. 2020).

168             Rodriguez, 140 S. Ct. at 718.
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simply that before applying federal common law, a federal court must identify why the federal rule is "necessary to 

protect uniquely federal interests."          169On that score, the Supreme Court was quite correct that the Tenth 

Circuit's opinion below (as well as its prior opinion in Barnes) failed to identify any justification for any reliance on 
Bob Richards. This is accurate because the Tenth Circuit opinion in Rodriguez did not rely on Bob Richards, and its 
opinion in Barnes did not have any justification for reliance on Bob Richards since neither corporate member was in 
bankruptcy or even insolvent, which would be necessary to give creditors any interest in property of the estate 
issues.  

  The specific, narrow holding of Rodriguez also properly criticizes the Bob Richards opinion without reversing its 
result. As noted above, the Bob Richards opinion failed to expressly identify the property of the estate issue as the 
reason why insolvency common law was the appropriate body of law to apply, rather than state contract, property, 
agency or trust law that fails to address the interests of third-party creditors. But nothing in the Rodriguez opinion, 

whose explicit holding was "ONLY to address the care federal courts should exercise,"          170holds or even 

suggests that either the implicit rationale or the result of Bob Richards should be reversed or corrected.  

   [*531]   

  E. THE UPSHOT   

  1. Rodriguez Will Be Misinterpreted and Misapplied   

  Carefully read, Rodriguez contains only one holding and it is about how Article III courts should write opinions 
rather than about substantive law: in order to apply federal common law an Article III court must always identify the 

basis for doing so. As the Tenth Circuit's opinion on remand          171demonstrated there was no need to apply 

federal common law in Rodriguez itself because the tax allocation agreement resolved any ambiguity in favor of the 
bank, and since this was the entity that generated the refund that result was consistent with the interests of the 
creditors of both the debtor parent and of the insolvent subsidiary bank. But in a case like Bob Richards, it would be 
appropriate to apply common law, derived from decisions such as Segal, to conclude that the refund should be 
regarded as property of the subsidiary debtor's estate in order to protect the interests of its creditors, which are not 
adequately considered by state agency law alone. Therefore if the Bob Richards opinion had so indicated the basis 
for applying such bankruptcy common law it would be consistent with this holding of Rodriguez and should not be 
deemed to have been reversed by Rodriguez.  

  Unfortunately, it is not likely that Rodriguez will be so accurately and narrowly understood and applied. For 
example, Westlaw is already reporting Bob Richards has being "abrogated" by Rodriguez. At least one writer has 

169             Id. at 717 (quoting FDIC v. AmFin Fin. Corp., 757 F.3d 530 (6th Cir. 2014)).

170             Id. at 718 (emphasis added).

171             In re United W. Bancorp, Inc., 959 F.3d 1269 (10th Cir. 2020).
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already argued that not only has Bob Richards been "invalidated" but that other, broader and more careful 

precedents are "destined for the chopping block,"          172including the Second Circuit's influential analysis in 

Prudential Lines.          173  

  The most dangerous possibility is that Rodriguez will be used to argue that Bob Richards' reliance on Segal was 
incorrect. And there are already some circuit court suggestions that Segal was abrogated by the language of the 

Code and no longer good law.          174Such a result would severely limit creditor's rights and set bankruptcy law 

back to a time before Henry VIII. It is this potentially devastating possibility that could make Rodriguez the most 
significant bankruptcy decision of the century.  

  It will require careful analysis by practitioners and judges to demonstrate that Bob Richards is not so abrogated 
because Rodriguez neither considered or addressed its application of Segal to the property of the estate issue, but   
 [*532] rather only addressed what law should govern the right to the distribution of the tax refund, as distinct from 
whether that distribution right was a creditor's claim or an ownership interest.  

  It will also now be an even greater challenge for practitioners and judges to distinguish Butner from property of the 
estate issues. The Rodriguez opinion's quote from Butner was correct, that "the determination of property rights in 

the assets of a bankrupt's estate" is generally left to state law.          175When no creditor's interests are involved or 

considered, it is entirely correct that rights in assets of a bankruptcy estate are determined by state law. But that 
does not imply that what constitutes property of the estate is governed by state law, or what rights flow from an 
asset being property of the estate, both of which are governed ultimately by bankruptcy law, either the statute or, 
where necessary, common law to fill the gaps. Unfortunately the Rodriguez opinion's citation Butner in what should 
have been a property of the estate analysis will exacerbate the confusion and lead to further misuse of Butner in 
such an inappropriate context.  

  Perhaps the most fundamental effect of the misinterpretation of Rodriguez is that it adds another reason for courts 
to ignore the proper threshold question of the appropriate body of law. Rodriguez suggests the "threshold" question 
should be whether state or federal law applies, instead of whether the issue should be resolved by insolvency law 
or by contract or property law. This will exacerbate the existing trend to ignore the analysis that considers third-party 
creditors' interests in favor of a simpler analysis that considers only two parties' rights.  

172       Mitchell P. Reich,       A Swan Song for Federal Common Lawmaking in Bankruptcy Courts, 39 AM. BANKR. INST. J. 20, 
20 (Sept. 2020).

173             In re Prudential Lines Inc., 928 F.2d 565 (2d Cir. 1991).

174             In re Bracewell, 454 F.3d 1234, 1242 (11th Cir. 2006) ("The § 541(a)(1) definition, with its explicit temporal limitation, 
controls our analysis rather than       Segal's test.       See Burgess, 438 F.3d at 498 ("      Segal's 'sufficiently rooted' test did not 
survive the enactment of the Bankruptcy Code.")).

175             Rodriguez, 140 S. Ct. at 718 (quoting Butner v. United States, 440 U.S. 48, 54 (1979)).
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  Indeed, the Rodriguez opinion adds a novel argument for the application of two-party contract or property law to 
decide the property of an insolvent estate or the priority among creditors. It suggests that traditional insolvency law 
somehow violates not only Erie and principles of federalism but also separation of powers. The principle that Justice 
Kavanagh referenced as "Federal common law; We don't do that" is generally understood as the Erie doctrine, but 

the Erie          176decision was solely based on principles of federalism.          177And the Erie doctrine applies only 

in diversity cases, not when jurisdiction is based on federal question.          178But instead of referencing Erie or 

even federalism    [*533] Justice Gorsuch's opinion indicates the problem lies "at the heart of our separation of 

powers."          179  

  If Justice Gorsuch noticed Bob Richards' citation to Segal v. Rochelle and actually read and understood both 
cases, his reference to separation of powers seems to imply that the judicial branch intrudes on the legislative 
powers by interpreting property of the estate consistent with Congress's bankruptcy law "whose own purposes must 

ultimately govern."          180This new argument suggests it is a violation of separation of powers for the judiciary to 

seek to implement the purposes of federal legislation if there are no particular words to ground the analysis.  

  Or is the separation of powers problem the reliance on controlling precedent? After all, stare decisis is based 
solely on federal common law, not on any statute enacted by Congress. If courts' reliance on venerable precedent 
such as Segal raises a separation of powers issue then the Supreme Court's future interpretations of bankruptcy 
law become wildly unpredictable. Almost all of the difficult issues that bankruptcy judges and lawyers deal with are 
controlled or driven by precedent that is federal common law. Bankruptcy case precedents cannot be anything else, 
because they are certainly not state common law nor federal civil law. Indeed, this suggestion of the Rodriguez 

176       Erie R. Co. v. Tompkins, 304 U.S. 64, 58 S. Ct. 817 (1937).

177             See Semtek Int'l Inc. v. Lockheed Martin Corp., 531 U.S. 497, 504 (2001) (Scalia, J.) ("the federalism principle of       
Erie R. v. Tompkins").

178             Erie,             whether it be viewed as stating a constitutional requirement or merely a principle of federal policy, states 
a rule only for 'federal courts exercising jurisdiction in diversity of citizenship cases' and requires them to follow state law rather 
than to fashion their own 'general law' in an area where 'Congress was confessedly without power to enact ... statutes.'      

      Countryman,       supra note 31, at 409;       see also Heiser v. Woodruff, 327 U.S. 726, 732 (1946) ("For nothing decided in       
Erie R. Co. v. Tompkins,       supra, requires a court of bankruptcy, in applying statutes of the United States governing the 
liquidation of bankrupt's estate, to adopt local rules of law in determining what claims are provable, or to be allowed, or how the 
bankrupt's estate is to be distributed among claimants.").

179             Rodriguez, 140 S. Ct. at 718.

180       Segal v. Rochelle, 392 U.S. 375 (1966).
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opinion seems to call into question the long line of Supreme Court decisions emphasizing the continued validity of 

pre-Code analyses and practices.          181  

  2. Third-Party Creditors' Interests Must Be Considered.   

  When one of the parties is insolvent, the proper "threshold question" is not federalism or separation of powers, as 

Rodriguez suggests,          182but rather what is the appropriate body of law that considers the creditors' interests. 

That appropriate body of law can only be insolvency law. And, in general, that law will be found in federal cases 
because state law is preempted from addressing the collective rights of creditors: "Bankruptcy law accomplishes 
equitable distribution through a distinctive form of collective proceeding.    [*534] This is a unique contribution of the 
Bankruptcy Code that makes bankruptcy different from a collection of actions by individual creditors."          
183"Statutes that give state assignees or trustee avoidance powers beyond those that may be exercised by 

individual creditors trench too close upon the exercise of the federal bankruptcy power."          184  

  So the choice of law to decide issues involving property of an insolvent estate does not raise constitutional issues 
of either federalism or separation of powers, as Rodriguez baselessly suggests. Rather, it is a more fundamental 
legal question of what is the appropriate body of law that considers the collective interests of creditors. There is no 
inherent reason why this law must be federal; the issue could arise under state law in the context of an assignment 
for benefit of creditors. But when there is a bankruptcy case the law will necessarily be federal common law. It is 
somewhat happenstance that all American bankruptcy law is exclusively federal because the need for federal law 
arose from the need to make the discharge effective in all states, not the need for a federally imposed rule for 
property of the estate or priority among creditors. More specifically, the impetus for the Bankruptcy Clause arose 
from the need to make the discharge effective as a writ of habeas corpus operative against state jailors.          
185"The Framers, in adopting the Bankruptcy Clause, plainly intended to give Congress the power to redress the 

rampant injustice resulting from States' refusal to respect one another's discharge orders."          186But in the 

181       Midlantic Nat'l Bank v. N.J. Dep't of Envtl. Prot., 474 U.S. 494 (1986); Kelly v. Robinson, 479 U.S. 36 (1986); United Sav. 
Ass'n. of Tex. v. Timbers of Inwood Forest Assocs., Ltd., 484 U.S. 365 (1988);       In re Ahlers, 485 U.S. 197 (1988); United 
States v. Ron Pair Enters., Inc., 489 U.S. 235 (1989). Pa. Dept. of Pub. Welfare v. Davenport, 495 U.S. 552 (1990); Cohen v. de 
la Cruz, 523 U.S. 213 (1998).

182             Rodriguez, 140 S. Ct. at 718 ("      Bob Richards made the mistake of moving too quickly past important threshold 
questions at the heart of our separation of powers.").

183       Sherwood Partners, Inc. v. Lycos, Inc., 394 F.3d 1198, 1203 (9th Cir. 2005).

184             Id. at 1205.

185       Central Virginia Community College v. Katz, 546 U.S. 356, 374-77 (2005) (citing Randolph J. Haines,       The Uniformity 
Power: Why Bankruptcy is Different, 77 AM. BANKR. L.J. 129, 179-181 (2003)).
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process the Framers federalized all of the laws "on the subject of Bankruptcies," not just the effect of the discharge, 
because "The power granted to Congress by that [Bankruptcy] Clause is a unitary concept rather than an amalgam 

of discrete segments."          187This necessarily includes property of the estate and priorities among creditors.  

  V. CONCLUSION.  

  The past few decades of insolvency law have experienced an unfortunate analytical failure at the most 
fundamental level - the failure to begin by identifying the relevant body of law to resolve an issue. This failure is as 

evident in academic analyses as in judicial opinions.          188What has been overlooked in    [*535] this process is 

the importance of third-party creditors' interests when deciding either the assets or the priority of liabilities of an 
insolvent estate. The argument, or assumption, that such issues can be resolved by state law ignores the most 
salient fact that in general such state law considers only the interests of the two parties to a contract, tort or property 
issue, and has no relevance to the third-party creditors' interests. While state law is essential to resolving the rights 
of contracting parties, or the rights of a victim vis a vis the tort perpetrator, it is not ultimately determinative of the 
rights of third parties such as creditors of either of them, nor is it ultimately determinative when one of the two 
parties is insolvent.  

  The choice of the ultimately relevant body of law must begin with the facts, not with the nature of the source of the 
law. It is probably the case that some Article III judges' failure to appreciate the distinction between allowance and 
priority when applying a quote from Butner, or their insecurity in the area of insolvency law, or their preference for a 
formalistic approach over an equitable, functional analysis, has been responsible for some of the myopic 
misapplications of two-party law in third-party contexts such as insolvency. But in the most recent decades political 
debates about federalism have also gained prominence and influence in this choice of law. This is most evident in 

186             Id. at 377.

187             Id. at 370.

188             See, e.g., Bruce Grohsgal,       The Argument for a Federal Rule of Decision for a Bankruptcy Court's 
Recharacterization of a Claim as Equity, 94 AM. BANKR. L.J. 681, 725 (2020) ("The appropriate threshold constitutional 
question in a bankruptcy case is whether Congress exercised its power under the Bankruptcy Clause to alter state law, rather 
than whether state law is 'well equipped' to determine the matter."); Cameron J. Schlagel,       Bankruptcy, Debt 
Recharacterization, and the Constitution - An Erie        Relationship, 93 AM. BANKR. L.J. 1, 44 (2019) (" Given the strong 
connection between bankruptcy jurisprudence and       Erie, federal courts in recharacterization cases are required to apply state 
law as the rule of decision - not a federal rule of their own creation."); Ron Meisler,       Debt Recharacterization in Bankruptcy: 
Overview and Developments, 28 NORTON J. BANKR. L. & PRAC. (June 2019) ("The minority [state law] approach [to 
recharacterization dovetails with the 'basic federal rule' expressed in       Butner and its progeny that applicable 'state law 
governs the substance of claims.'"); James M. Wilton & Stephen Moeller-Sally,        Debt Recharacterization Under State Law, 
62 BUS. LAW. 1257, 1280 (August 2007) ("The Supreme Court has long recognized that claims of creditors in bankruptcy must 
generally be allowed or disallowed in accordance with state law. As a result, debt recharacterization should not be regarded as a 
separate federal cause of action, but rather as a defense or remedy in disputes over the allowance of claims under state law.").
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Rodriguez, a case that the Supreme Court admittedly took up solely to issue a proclamation about federalism (or 
what it calls separation of powers) and not to change an incorrect result.  

  This political influence on important bankruptcy issues is both unfortunate and unnecessary because nothing 
about the choice of the relevant body of law has anything to do with federalism. Reliance on federal decisions about 
creditors' rights does not infringe on any states' rights because, as demonstrated above, the referenced state law 
generally has no interest in creditors rights and any such state law consideration of creditors rights would likely 
either be preempted or outright forbidden by the constitutional prohibition of state impairment of the obligation of 

contracts.          189  

American Bankruptcy Law Journal
Copyright (c) 2021 National Conference of Bankruptcy Judges  

End of Document

189       "No State shall ... pass any law ... impairing the obligation of contracts." U.S. CONST. art. I, § 10, cl. 1.
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4. Roman Catholic Archdiocese of San Juan v. Feliciano, 140 S. Ct.
696 (2020) 
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SUPREME COURT OF THE UNITED STATES 
ROMAN CATHOLIC ARCHDIOCESE OF SAN JUAN, 

PUERTO RICO v. YALI ACEVEDO 
FELICIANO, ET AL. 

ON PETITION FOR WRIT OF CERTIORARI TO THE SUPREME 
COURT OF PUERTO RICO 

No. 18–921. Decided February 24, 2020

 PER CURIAM. 
In 1979, the Office of the Superintendent of Catholic 

Schools of the Archdiocese of San Juan created a trust to 
administer a pension plan for employees of Catholic schools, 
aptly named the Pension Plan for Employees of Catholic
Schools Trust (Trust).  Among the participating schools 
were Perpetuo Socorro Academy, San Ignacio de Loyola
Academy, and San Jose Academy.

In 2016, active and retired employees of the academies 
filed complaints in the Puerto Rico Court of First Instance 
alleging that the Trust had terminated the plan, eliminat-
ing the employees’ pension benefits.  The employees named
as a defendant the “Roman Catholic and Apostolic Church 
of Puerto Rico,” which the employees claimed was a legal 
entity with supervisory authority over all Catholic institu-
tions in Puerto Rico. App. to Pet. for Cert. 58–59, 152–153
(emphasis deleted).1  The employees also named as defend-
ants the Archdiocese of San Juan, the Superintendent, the 
three academies, and the Trust. 

The Court of First Instance, in an order affirmed by the
Puerto Rico Court of Appeals, denied a preliminary injunc-
tion requiring the payment of benefits, but the Puerto Rico
Supreme Court reversed. The Supreme Court concluded 

—————— 
1 The petition for a writ of certiorari includes certified translations of 

the opinions, originally in Spanish, of the Puerto Rico courts.  We cite the 
certified translations. 
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that “if the Trust did not have the necessary funds to meet
its obligations, the participating employers would be obli-
gated to pay.”  Id., at 3. But, because “there was a dispute 
as to which defendants in the case had legal personalities,” 
the Supreme Court remanded the case to the Court of First
Instance to “determine who would be responsible for contin-
uing paying the pensions, pursuant to the preliminary in-
junction.” Ibid. 

The Court of First Instance determined that the “Roman 
Catholic and Apostolic Church in Puerto Rico” was the only
defendant with separate legal personhood. Id., at 239–240. 
The Court held such personhood existed by virtue of the 
Treaty of Paris of 1898, through which Spain ceded Puerto
Rico to the United States.  The Court found that the Arch-
diocese of San Juan, the Superintendent, and the acade-
mies each constituted a “division or dependency” of the 
Church, because those entities were not separately incorpo-
rated. Ibid. 

As a result, the Court of First Instance ordered the “Ro-
man Catholic and Apostolic Church in Puerto Rico” to make
payments to the employees in accordance with the pension 
plan. Id., at 241.  Ten days later, the Court issued a second
order requiring the Church to deposit $4.7 million in a court 
account within 24 hours.  The next day, the Court issued a
third order, requiring the sheriff to “seize assets and mon-
eys of . . . the Holy Roman Catholic and Apostolic Church, 
and any of its dependencies, that are located in Puerto
Rico.” Id., at 223. 

The Puerto Rico Court of Appeals reversed.  It held that 
the “Roman Catholic and Apostolic Church in Puerto Rico” 
was a “legally nonexistent entity.” Id., at 136.  But, the 
Court concluded, the Archdiocese of San Juan and the Per-
petuo Socorro Academy could be ordered to make contribu-
tion payments. The Archdiocese enjoyed separate legal per-
sonhood as the effective successor to the Roman Catholic 
Church in Puerto Rico, the entity recognized by the Treaty 
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of Paris. Perpetuo Socorro Academy likewise constituted a
separate legal person because it had been incorporated in 
accordance with Puerto Rico law, even though its registra-
tion was not active in 2016, when the orders were issued. 
The two remaining academies, San Ignacio Academy and
San Jose Academy, were part of the same legal entity as 
“their respective parishes,” but the employees could not ob-
tain relief against the parishes because they had not been
named as defendants. Id., at 167. 

The Puerto Rico Supreme Court again reversed, reinstat-
ing the preliminary injunction issued by the trial court. 
The Supreme Court first held that the “relationship be-
tween Spain, the Catholic Church, and Puerto Rico is sui 
generis, given the particularities of its development and his-
torical context.”  Id., at 5. The Court explained that the 
Treaty of Paris recognized the “legal personality” of “the 
Catholic Church” in Puerto Rico.  Id., at 6. 

The Puerto Rico Supreme Court further observed that
“each entity created that operates separately and with a 
certain degree of autonomy from the Catholic Church is in
reality a fragment of only one entity that possesses legal 
personality,” at least where the entities have not “inde-
pendently submitt[ed] to an ordinary incorporation pro-
cess.” Id., at 13–14 (emphasis deleted). “In other words,” 
the Court continued, “the entities created as a result of any
internal configuration of the Catholic Church,” such as the
Archdiocese of San Juan, “are not automatically equivalent 
to the formation of entities with different and separate legal
personalities in the field of Civil Law,” but “are merely in-
divisible fragments of the legal personality that the Catho-
lic Church has.” Ibid. And Perpetuo Socorro Academy was
not a registered corporation in 2016, when the plan was ter-
minated. Id., at 16. Therefore, under the Court’s reason-
ing, the only defendant with separate legal personality, and
the only entity that could be ordered to pay the employees’ 
pensions, was the “Roman Catholic and Apostolic Church 
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in Puerto Rico.” Id., at 2. 
Two Justices dissented. Justice Rodríguez Rodríguez 

criticized the majority for “inappropriately interfer[ing] 
with the operation of the Catholic Church by imposing on it 
a legal personality that it does not hold in the field of pri-
vate law.” Id., at 29. In her view, the Archdiocese of San 
Juan and the five other dioceses in Puerto Rico each has its 
own “independent legal personality.”  Id., at 52.  Justice Co-
lón Pérez likewise determined that, under Puerto Rico law, 
“each Diocese and the Archdiocese ha[s its] own legal per-
sonality” and that no separate “legal personality” called the 
“Roman Catholic and Apostolic Church” exists.  Id., at 80, 
90 (emphasis deleted).

The Archdiocese petitioned this Court for a writ of certi-
orari. The Archdiocese argues that the Free Exercise and 
Establishment Clauses of the First Amendment require 
courts to defer to “the Church’s own views on how the 
Church is structured.”  Pet. for Cert. 1.  Thus, in this case, 
the courts must follow the Church’s lead in recognizing the 
separate legal personalities of each diocese and parish in 
Puerto Rico. The Archdiocese claims that the Puerto Rico 
Supreme Court decision violated the “religious autonomy
doctrine,” which provides: “[W]henever the questions of dis-
cipline, or of faith, or ecclesiastical rule, custom, or law have
been decided by the highest of these church judicatories to
which the matter has been carried, the legal tribunals must 
accept such decisions as final, and as binding on them, in
their application to the case before them.” Id., at 20 (quot-
ing Watson v. Jones, 13 Wall. 679, 727 (1872)). 

We called for the Solicitor General’s views on the petition. 
588 U. S. ___ (2019).  The Solicitor General argues that we
need not “reach [the Archdiocese’s] broader theory in order
to properly dispose of this case,” because a different error 
warrants vacatur and remand.  Brief for United States as 
Amicus Curiae on Pet. for Cert. 13–14 (Brief for United
States). Instead of citing “any neutral rule of Puerto Rico 
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law governing corporations, incorporated or unincorporated
associations, veil-piercing, joint-and-several liability, or vi-
carious liability,” the Puerto Rico Supreme Court “relied on
a special presumption—seemingly applicable only to the 
Catholic Church . . . —that all Catholic entities on the Is-
land are ‘merely indivisible fragments of the legal person-
ality that the Catholic Church has.’ ”  Id., at 9 (quoting App. 
to Pet. for Cert. 14).  The Solicitor General contends that 
the Puerto Rico Supreme Court thus violated the funda-
mental tenet of the Free Exercise Clause that a government 
may not “single out an individual religious denomination or 
religious belief for discriminatory treatment.”  Brief for 
United States 8 (citing Murphy v. Collier, 587 U. S. ___ 
(2019); Church of Lukumi Babalu Aye, Inc. v. Hialeah, 508 
U. S. 520, 524–525 (1993); Fowler v. Rhode Island, 345 
U. S. 67, 69 (1953)).

We do not reach either argument because we find that 
the Court of First Instance lacked jurisdiction to issue the
payment and seizure orders.  On February 6, 2018, after the
Supreme Court of Puerto Rico remanded the case to the 
Court of First Instance to determine the appropriate parties 
to the preliminary injunction, the Archdiocese removed the
case to the United States District Court for the District of 
Puerto Rico. Notice of Removal in Acevedo-Feliciano v. Holy 
Catholic Church, No. 3:18–cv–01060. The Archdiocese ar-
gued that the Trust had filed for Chapter 11 bankruptcy 
and that this litigation was sufficiently related to the bank-
ruptcy to give rise to federal jurisdiction.  Id., at 5–6 (citing 
28 U. S. C. §§1334(b), 1452).  The Bankruptcy Court dis-
missed the Trust’s bankruptcy proceeding on March 13, 
2018. Opinion and Order Granting Motions to Dismiss in 
In re Catholic Schools Employee Pension Trust, No. 18– 
00108. The Puerto Rico Court of First Instance issued the 
relevant payment and seizure orders on March 16, March 
26, and March 27. App. to Pet. for Cert. 224, 227, 241. But 
the District Court did not remand the case to the Puerto 
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Rico Court of First Instance until nearly five months later,
on August 20, 2018. Order Granting Motion to Remand in 
Acevedo-Feliciano v. Archdiocese of San Juan, No. 3:18–cv– 
01060. 

Once a notice of removal is filed, “the State court shall 
proceed no further unless and until the case is remanded.”
28 U. S. C. §1446(d).2 The state court “los[es] all jurisdic-
tion over the case, and, being without jurisdiction, its sub-
sequent proceedings and judgment [are] not . . . simply er-
roneous, but absolutely void.”  Kern v. Huidekoper, 103 
U. S. 485, 493 (1881).  “Every order thereafter made in that 
court [is] coram non judice,” meaning “not before a judge.” 
Steamship Co. v. Tugman, 106 U. S. 118, 122 (1882);
Black’s Law Dictionary 426 (11th ed. 2019).  See also 14C 
C. Wright, A. Miller, E. Cooper, J. Steinman, & M. Kane, 
Federal Practice and Procedure §3736, pp. 727–729 (2018). 

The Court of First Instance issued its payment and sei-
zure orders after the proceeding was removed to federal dis-
trict court, but before the federal court remanded the pro-
ceeding back to the Puerto Rico court.  At that time, the 
Court of First Instance had no jurisdiction over the proceed-
ing. The orders are therefore void. 

We note two possible rejoinders.  First, the Puerto Rico 
Court of Appeals suggested that the Archdiocese consented 
to the Court of First Instance’s jurisdiction by filing motions 
in that court after removal.  But we have held that a remov-
ing party’s right to a federal forum becomes “fixed” upon
filing of a notice of removal, and that if the removing party’s
“right to removal [is] ignored by the State court,” the party 
may “make defence in that tribunal in every mode recog-

—————— 
2 “The laws of the United States relating to . . . removal of causes . . . 

as between the courts of the United States and the courts of the several 
States shall govern in such matters and proceedings as between the 
United States District Court for the District of Puerto Rico and the courts 
of Puerto Rico.”  48 U. S. C. §864. 
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nized by the laws of the State, without forfeiting or impair-
ing, in the slightest degree, its right to a trial” in federal 
court. Steamship Co., 106 U. S., at 122–123.  Such actions 
do not “restore[ ]” “the jurisdiction of the State court.” Id., 
at 122. So, too, the Archdiocese’s motions did not restore 
jurisdiction to the Court of First Instance.

Second, the District Court remanded the case to the 
Court of First Instance by way of a nunc pro tunc judgment 
stating that the order “shall be effective as of March 13, 
2018,” the date that the Trust’s bankruptcy proceeding was
dismissed. Nunc Pro Tunc Judgt. in No. 3:18–cv–01060
(Aug. 8, 2018).

Federal courts may issue nunc pro tunc orders, or “now 
for then” orders, Black’s Law Dictionary, at 1287, to “re-
flect[ ] the reality” of what has already occurred, Missouri 
v. Jenkins, 495 U. S. 33, 49 (1990).  “Such a decree presup-
poses a decree allowed, or ordered, but not entered, through 
inadvertence of the court.”  Cuebas y Arredondo v. Cuebas 
y Arredondo, 223 U. S. 376, 390 (1912).

Put colorfully, “[n]unc pro tunc orders are not some Or-
wellian vehicle for revisionist history—creating ‘facts’ that
never occurred in fact.”  United States v. Gillespie, 666 F. 
Supp. 1137, 1139 (ND Ill. 1987).  Put plainly, the court “can-
not make the record what it is not.”  Jenkins, 495 U. S., 
at 49. 

Nothing occurred in the District Court case on March 13,
2018. See Order Granting Motion to Remand in No. 3:18–
cv–01060 (noting, on August 20, 2018, that the motion is
“hereby” granted and ordering judgment “accordingly”).
March 13 was when the Bankruptcy Court dismissed the 
Trust’s proceeding and thus the day that the Archdiocese’s 
argument for federal jurisdiction lost its persuasive force. 
Even so, the case remained in federal court until that court, 
on August 20, reached a decision about the motion to re-
mand that was pending before it.  The Court of First In-
stance’s actions in the interim, including the payment and 
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seizure orders, are void. 
The Solicitor General agrees that the Court of First In-

stance lacked jurisdiction but argues that this defect does
not prevent us from addressing additional errors, including
those asserted under the Free Exercise Clause.  That may
be correct, given that the Puerto Rico courts do not exercise 
Article III jurisdiction. But we think the preferable course 
at this point is to remand the case to the Puerto Rico courts
to consider how to proceed in light of the jurisdictional de-
fect we have identified. 

The petition for certiorari and the motions for leave to file 
briefs amici curiae are granted, the judgment of the Puerto
Rico Supreme Court is vacated, and the case is remanded 
for further proceedings not inconsistent with this opinion. 

It is so ordered. 
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SUPREME COURT OF THE UNITED STATES 
ROMAN CATHOLIC ARCHDIOCESE OF SAN JUAN, 

PUERTO RICO, PETITIONER v. YALI ACEVEDO  
FELICIANO, ET AL. 

ON PETITION FOR WRIT OF CERTIORARI TO THE SUPREME 
COURT OF PUERTO RICO 

No. 18–921. Decided February 24, 2020

 JUSTICE ALITO, with whom JUSTICE THOMAS joins, con-
curring. 
 I join the opinion of the Court but write separately to note 
other important issues that may arise on remand. 
 First, the decision of the Supreme Court of Puerto Rico is 
based on an erroneous interpretation of this Court’s old de-
cision in Municipality of Ponce v. Roman Catholic Apostolic 
Church in Porto Rico, 210 U. S. 296, 323–324 (1908).  The 
main question decided by the Supreme Court of Puerto Rico 
below was whether the Catholic Church in Puerto Rico is a 
single entity for civil law purposes or whether any subdivi-
sions, such as dioceses or parishes, or affiliated entities, 
such as schools and trusts, are separate entities for those 
purposes.  The Supreme Court of Puerto Rico held that 
Ponce decided that in Puerto Rico the Catholic Church is a 
single entity for purposes of civil liability.  That was incor-
rect. 
 The question in Ponce was whether the Catholic Church 
or the municipality of Ponce held title to two churches that 
had been built and maintained during the Spanish colonial 
era using both private and public funds.  The Church sued 
to establish that it had title, and the municipality argued 
that the Church could not bring suit because it was not a 
juridical person.  210 U. S., at 308–309.  After considering 
the Treaty of Paris, Dec. 10, 1898, 30 Stat. 1754, which 
ended the Spanish-American War, this Court simply held 
that the Church was a juridical person and thus could bring 
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suit.  See 210 U. S., at 310–311, 323–324.  This Court did 
not hold that the Church is a single entity for purposes of 
civil liability, but that is how the Supreme Court of Puerto 
Rico interpreted the decision.  That court quoted Ponce’s 
statement that “ ‘[t]he Roman Catholic Church has been 
recognized as possessing legal personality by the treaty of 
Paris, and its property rights solemnly safeguarded.’ ”  App. 
to Pet. for Cert. 7 (quoting 210 U. S., at 323–324).  Immedi-
ately thereafter it wrote: “Despite this, the intermediate ap-
pellate court understood that each division of the Catholic 
Church in Puerto Rico equals the creation of a different and 
separate legal entity and did not recognize that legal per-
sonality of the Catholic Church.”  App. to Pet. for Cert. 8. 
 This is an incorrect interpretation of this Court’s deci-
sion, and it would have been appropriate for us to reverse 
the decision below on that ground were it not for the juris-
dictional issue that the Court addresses.  The assets that 
may be reached by civil plaintiffs based on claims regarding 
conduct by entities and individuals affiliated in some way 
with the Catholic Church (or any other religious body) is a 
difficult and important issue, but at least one thing is clear: 
This Court’s old decision in Ponce did not address that ques-
tion. 
 Second, as the Solicitor General notes, the Free Exercise 
Clause of the First Amendment at a minimum demands 
that all jurisdictions use neutral rules in determining 
whether particular entities that are associated in some way 
with a religious body may be held responsible for debts in-
curred by other associated entities.  See Brief for United 
States as Amicus Curiae on Pet. for Cert. 8–13. 
 Beyond this lurk more difficult questions, including (1) 
the degree to which the First Amendment permits civil au-
thorities to question a religious body’s own understanding 
of its structure and the relationship between associated en-
tities and (2) whether, and if so to what degree, the First 
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Amendment places limits on rules on civil liability that se-
riously threaten the right of Americans to the free exercise 
of religion as members of a religious body. 
 The Court does not reach these issues because of our ju-
risdictional holding.  But they are questions that may well 
merit our review. 
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(I) 

QUESTION PRESENTED 

This case presents a clear and acknowledged conflict 
over the constitutionality of a federal statute governing 
the quarterly fees in large Chapter 11 bankruptcies. 

The Bankruptcy Clause authorizes Congress to “es-
tablish * * * uniform Laws on the subject of Bankruptcies 
throughout the United States.” Notwithstanding this di-
rective, Congress has divided the nation’s bankruptcy 
courts into two distinct programs: 88 judicial districts op-
erate under the U.S. Trustee program, and 6 judicial dis-
tricts (all in North Carolina and Alabama) operate under 
the Bankruptcy Administrator program. Each program 
generally performs similar tasks, and each program—un-
til recently—imposed the same quarterly fees on Chapter 
11 debtors in their districts. 

In the Bankruptcy Judgeship Act of 2017, however, 
Congress adopted a five-year increase in quarterly fees 
paid only in U.S. Trustee districts—increasing the maxi-
mum fee from $30,000 to $250,000 for all pending cases. 
28 U.S.C. 1930(a)(6)(B) (2018). That same increase was 
not imposed in Administrator districts until nine months 
later, and it applied only to cases filed after that date. The 
result is a wide disparity in fees paid by identically situ-
ated debtors based solely on the geographic location of 
their bankruptcy. The total difference exceeds $100 mil-
lion in aggregate fees in Chapter 11 cases nationwide. 

In the decision below, the Fourth Circuit joined the 
Fifth Circuit (each over dissents) in upholding these non-
uniform fees; the Second Circuit has rejected those deci-
sions and declared the 2017 Act unconstitutional. 

The question presented is: 
Whether the Bankruptcy Judgeship Act violates the 

uniformity requirement of the Bankruptcy Clause by in-
creasing quarterly fees solely in U.S. Trustee districts. 
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In the Supreme Court of the United States 
 

 
No.  

 
ALFRED H. SIEGEL, TRUSTEE OF THE CIRCUIT CITY 

STORES, INC. LIQUIDATING TRUST, PETITIONER 
 

v. 
 

JOHN P. FITZGERALD, III, ACTING UNITED STATES 

TRUSTEE FOR REGION 4 
 
 

ON PETITION FOR A WRIT OF CERTIORARI 
TO THE UNITED STATES COURT OF APPEALS 

FOR THE FOURTH CIRCUIT 
 
 

PETITION FOR A WRIT OF CERTIORARI 
 
 

Alfred H. Siegel, Trustee of the Circuit City Stores, 
Inc. Liquidating Trust, respectfully petitions for a writ of 
certiorari to review the judgment of the United States 
Court of Appeals for the Fourth Circuit in this case. 

OPINIONS BELOW 

The opinion of the court of appeals (App., infra, 1a-
37a) is reported at 996 F.3d 156. The opinion of the bank-
ruptcy court (App., infra, 38a-55a) is reported at 606 B.R. 
260. 

JURISDICTION 

The judgment of the court of appeals was entered on 
April 29, 2021. On March 19, 2020, the Court extended the 
time within which to file a petition for a writ of certiorari 
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to 150 days from “the date of the lower court judgment”; 
that order had the effect of extending the deadline to file 
this petition to September 27, 2021.1 The jurisdiction of 
this Court is invoked under 28 U.S.C. 1254(1). 

CONSTITUTIONAL AND STATUTORY  
PROVISIONS INVOLVED 

The Bankruptcy Clause of the United States Consti-
tution, Article I, Section 8, Clause 4, provides: 

The Congress shall have Power * * * To establish 
* * * uniform Laws on the subject of Bankruptcies 
throughout the United States. 
 

Section 1004(a) of the Bankruptcy Judgeship Act of 
2017, Pub. L. No. 115-72, Div. B, § 1004(a), 131 Stat. 1232 
(2017 Act), provides in relevant part: 

During each of fiscal years 2018 through 2022, if the 
balance in the United States Trustee System Fund as 
of September 30 of the most recent full fiscal year is 
less than $200,000,000, the quarterly fee payable for a 
quarter in which disbursements equal or exceed 
$1,000,000 shall be the lesser of 1 percent of such dis-
bursements or $250,000. 
 

28 U.S.C. 1930(a)(6)(B) (2018). 
During the relevant periods here, Section 1930(a)(7) of 

Title 28 of the United States Code provided in relevant 
part: 

 
1 Although the Court later rescinded its earlier order on July 19, 

2021, it confirmed that “the deadline to file a petition for a writ of cer-
tiorari remains extended to 150 days” for “any case in which the rel-
evant lower court judgment” “was issued prior to July 19, 2021.” 
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In districts that are not part of a United States trustee 
region as defined in section 581 of this title, the Judi-
cial Conference of the United States may require the 
debtor in a case under chapter 11 of title 11 to pay fees 
equal to those imposed by paragraph (6) of this sub-
section * * * . 
 

28 U.S.C. 1930(a)(7) (2018). 
Other relevant statutory provisions are reproduced in 

the appendix to this petition (App., infra, 63a-69a). 

INTRODUCTION 

This case presents a significant constitutional question 
under the Bankruptcy Clause that has squarely divided 
the lower courts. 

Notwithstanding the Constitution’s directive to “es-
tablish * * * uniform Laws on the subject of Bankruptcies 
throughout the United States,” Congress has divided the 
nation’s bankruptcy courts into two categories: U.S. Trus-
tee districts (covering 48 States) and Bankruptcy Admin-
istrator districts (covering North Carolina and Alabama). 

In the Bankruptcy Judgeship Act of 2017, Congress 
imposed a massive increase in Chapter 11 quarterly fees 
in Trustee districts—increasing the maximum fee from 
$30,000 to $250,000 (an 833% increase) for all pending and 
future cases. Pub. L. No. 115-72, Div. B, § 1004(a), 131 
Stat. 1232 (codified at 28 U.S.C. 1930(a)(6)(B) (2018)). 
While these new fees were mandatory in Trustee districts, 
the fees were merely permissive in Administrator dis-
tricts (28 U.S.C. 1930(a)(7) (2018))—where the same in-
crease was not imposed for a full nine months, and even 
then applied only prospectively (starting with cases filed 
on October 1, 2018). Thus, a debtor in North Carolina or 
Alabama who filed for bankruptcy before October 2018 
would never be charged the fee increase, no matter how 
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long its bankruptcy remained pending, whereas qualify-
ing debtors in Trustee districts were immediately as-
sessed the increased fees—even in cases filed well before 
the 2017 Act, and for the full duration of their bankrupt-
cies. This disparity has left identically situated debtors 
paying drastically different fees based solely on the hap-
penstance of where their bankruptcy was filed. 

In a 2-1 decision below, the Fourth Circuit neverthe-
less held the 2017 Act does not violate the Bankruptcy 
Clause. In so holding, the majority adopted a split decision 
of the Fifth Circuit, which itself has been expressly re-
jected by a contrary decision of the Second Circuit—
where the full court denied rehearing without a single 
judge requesting a vote. The 2017 Act has thus been 
struck down as unconstitutional in one circuit (and multi-
ple lower courts), but upheld in two circuits (and still other 
lower courts). The same challenge is now surfacing re-
peatedly in jurisdictions across the country, where judges 
are left to simply pick sides. This disarray is untenable in 
a constitutional area that demands “uniform[ity].” U.S. 
Const. Art. I, § 8, Cl. 4. 

This case easily satisfies all the traditional criteria for 
granting review. The conflict is obvious, acknowledged, 
and entrenched. It involves an important legal question 
affecting virtually every major Chapter 11 bankruptcy 
over a multiyear period. There is well over a hundred mil-
lion dollars at stake, and the issue turns on a constitu-
tional question—the meaning of the Bankruptcy Clause’s 
uniformity provision—that this Court alone can answer. 
An Act of Congress has been declared unconstitutional in 
the Second Circuit, but upheld in the Fourth and Fifth 
Circuits—inviting confusion and uncertainty as identi-
cally situated debtors face different fees in different parts 
of the country, and other debtors are left wondering what 
fees they will ultimately be required to pay (or what fees 
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they should now be litigating to recoup). There is a reason 
the 2017 Act has been called a “lightning rod” for contro-
versy. Vince Sullivan, US Trustee Says 2nd Circ. Fee Rul-
ing Needs En Banc Redo, Law360 (Aug. 10, 2021) <ti-
nyurl.com/law360-ust-ca2>. 

The existing situation is intolerable, and there is no 
benefit to further percolation: the competing sides have 
been vetted in three circuits (two with extensive dissents), 
and lower courts remain divided after exhaustive analysis. 
Neither side will back down, and delay will only invite 
more litigation and additional confusion. The Court’s im-
mediate review is warranted. 

While the government will predictably disagree on the 
merits of the question presented, it will have no basis for 
contesting the case for further review. Indeed, the gov-
ernment itself has already confirmed that every relevant 
box is checked: (i) there is a “circuit conflict” (U.S. Reh’g 
Pet., In re Clinton Nurseries, Inc., No. 20-1209, Doc. 123 
at 2 (2d Cir.) (Clinton Reh’g Pet.)); (ii) the Second Circuit 
“str[uck] down” the 2017 Act and “held” it “unconstitu-
tional” (id. at 2, 8-9); (iii) the economic stakes “potentially 
total[] many tens of millions of dollars” in the Second Cir-
cuit alone (id. at 4); and (iv) the case presents a pure 
“question of law” affecting “‘matters of public im-
portance’” (App., infra, 61a) on an “important constitu-
tional issue[]” (U.S. Mot., In re Clinton Nurseries, Inc., 
No. 20-1209, Doc. 118-2 at 3 (2d Cir.)). 

These candid assessments are both correct and com-
pelling. Because this case presents an optimal vehicle for 
resolving this significant issue of federal law, the petition 
should be granted. 
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STATEMENT 

A. Statutory Background 
1. a. In 1978, Congress established a U.S. Trustee Pilot 

Program to address systemic problems in bankruptcy-
case administration. See H.R. Rep. No. 764, 99th Cong., 
2d Sess. 17-18 (1986). Before that time, bankruptcy courts 
handled both the judicial and administrative functions in 
every bankruptcy. This dual role often placed bankruptcy 
courts “in an untenable position of conflict and seriously 
compromised their impartiality as arbiters of disputes.” 
U.S. General Accounting Office, Bankruptcy Admin-
istration: Justification Lacking for Continuing Two Par-
allel Programs, No. GAO/GGD-92-133, at 15 (Sept. 1992) 
(GAO Report) <https://tinyurl.com/GAO-92-133>. Bank-
ruptcy courts, for example, would often appoint private 
trustees to administer estates in “the very same” cases 
before them—leaving trustees “reluctant to take posi-
tions contrary to the judges who appointed the trustee, 
even though a trustee was supposed to be an impartial ad-
ministrator of the estate.” H.R. Rep. No. 764, supra, at 18. 
Congress found “[t]his awkward relationship between 
trustees and judges created an improper appearance of 
favoritism, cronyism, and bias,” and “eroded the public 
confidence in the bankruptcy system.” Id. at 17-18. 

To address these issues, Congress “sought to separate 
the administrative duties in bankruptcy from the judicial 
tasks, leaving the bankruptcy judges free to resolve dis-
putes untainted” by an administrative role. H.R. Rep. No. 
764, supra, at 18. It assigned key administrative functions 
to U.S. Trustees, and it housed the U.S. Trustee program 
in the Department of Justice. Ibid. As Congress ex-
plained, this placement in the Executive Branch promoted 
both “the separation of administrative from judicial func-
tions” and “the independence of the U.S. Trustees.” Ibid. 
In short, it was “the soundest approach”: “it render[ed] 
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the separation of administrative and judicial functions 
complete, and place[d] the administrative duties in bank-
ruptcy in the Branch of Government most capable of exe-
cuting the laws.” H.R. Rep. No. 595, 95th Cong., 1st Sess. 
115 (1977). 

In making this determination, Congress specifically 
rejected the alternative of “placing the program in the ju-
dicial branch under the supervision of the Administrative 
Office for U.S. Courts.” H.R. Rep. No. 764, supra, at 18. 
Congress noted that placing the “program in the judicial 
branch * * * could foster the same appearances of favorit-
ism and impropriety in the bankruptcy system” that the 
Trustee program “sought to eliminate.” Id. at 20-21. In-
deed, as Congress found, “housing the Program outside 
the judicial branch is the single most essential require-
ment to a successful program.” Id. at 20. 

b. In 1986, Congress declared the pilot program a suc-
cess, and formally established the U.S. Trustee program 
nationwide—with two notable exceptions. In North Caro-
lina and Alabama, politicians and bankruptcy judges re-
sisted joining the Trustee program, and instead opted for 
a so-called Bankruptcy Administrator program. See Pub. 
L. No. 99-554, Tit. III, § 302(d)(3)(I), 100 Stat. 3123 (1986); 
see also, e.g., In re John Q. Hammons Fall 2006, LLC, 618 
B.R. 519, 522 (Bankr. D. Kan. 2020) (attributing the ex-
ception to “successful lobbying by bankruptcy judges and 
senators” in “North Carolina and Alabama”) (citation 
omitted). This distinct program would perform the same 
general functions, but under a different arrangement: 
while the Trustee program was lodged in the Department 
of Justice, the Administrator program was lodged in the 
judicial branch under the Judicial Conference. 

Because this exemption was designed to be tempo-
rary, North Carolina and Alabama were given limited ex-
tensions for joining the Trustee program. Pub. L. No. 99-
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554, supra, § 302(d)(3)(A), (E). But Congress later ex-
tended the deadline for ten years and then eliminated it 
outright—“when a North Carolina congressman tucked a 
permanent exemption from the UST Program into an un-
related bill during the November 2000 lame duck session.” 
In re Buffets, LLC, 979 F.3d 366, 383 (5th Cir. 2020) 
(Clement, J., dissenting); see also Pub. L. No. 101-650, Tit. 
III, § 317(a) (1990) (10-year extension); Pub. L. No. 106-
518, Tit. V, § 501, 114 Stat. 2421-2422 (2000) (outright 
elimination). With that exemption permanent, the nation’s 
judicial districts were left divided into two distinct catego-
ries: 88 judicial districts in 48 States were in the Trustee 
program, while the remaining 6 districts in North Caro-
lina and Alabama were in the Administrator program. 

In studying the division in 1992, the GAO concluded 
there was no reason for two separate programs to exist, 
and it recommended the Administrator program should 
be eliminated. See GAO Report, supra, at 18 (“[o]fficials 
from both the EOUST and AO agreed that it makes no 
sense to divide the case administration duties in bank-
ruptcy between two programs as it is now”; “[w]e could 
not find any justification for continuing two separate pro-
grams”). Yet Congress left the dual system in place, and 
this non-uniform scheme persists today. 

2. Although each program has always operated simi-
larly, debtors in Trustee districts initially faced unequal 
costs: additional fees. Ever since the Trustee program’s 
inception, Congress has imposed quarterly fees for Chap-
ter 11 debtors with the aim of leaving the program “self-
funded.” H.R. Rep. No. 764, supra, at 25; see 28 U.S.C. 
1930(a)(6). Congress, however, initially chose not to im-
pose the same fees in Administrator districts; the funding 
for that separate program instead came from the judici-
ary’s general budget. Buffets, 979 F.3d at 371. 
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That disparity was eventually challenged on constitu-
tional grounds by debtors in the Trustee program. The 
dispute reached the Ninth Circuit in 1994, and the court 
of appeals held the unequal treatment violated the Bank-
ruptcy Clause: “because creditors and debtors in states 
other than North Carolina and Alabama are governed by 
a different, more costly system for resolving bankruptcy 
disputes, it is clear that 28 U.S.C. § 1930 * * * does not ap-
ply uniformly to a defined class of debtors,” “render[ing] 
that section unconstitutional.” St. Angelo v. Victoria 
Farms, Inc., 38 F.3d 1525, 1531-1532 (9th Cir. 1994) (cita-
tion omitted). 

Congress responded to that decision by amending the 
quarterly fee statute. But rather than subjecting all debt-
ors to a unitary fee provision, it instead tacked on a new 
subsection granting the Judicial Conference discretion to 
impose fees in Administrator districts: “In districts that 
are not part of a United States trustee region,” “the Judi-
cial Conference of the United States may require the 
debtor in a case under chapter 11 of title 11 to pay fees 
equal to those imposed by” Section 1930(a)(6). Pub. L. No. 
106-518, supra, at Tit. I, § 105, 114 Stat. 2411-2412 (codi-
fied at 28 U.S.C. 1930(a)(7)). 

A year later, the Judicial Conference invoked that new 
authority to impose equal fees in Administrator districts. 
See Report of the Proceedings of the Judicial Conference 
of the United States 45-46 (Sept./Oct. 2001) <https://ti-
nyurl.com/2001-jud-conf-report> (authorizing “such fees 
be imposed in bankruptcy administrator districts in the 
amounts specified in 28 U.S.C. § 1930, as those amounts 
may be amended from time to time”). Each program then 
charged uniform fees for over a decade. 

3. a. The period of uniform fees ended approximately 
15 years later when Congress passed the Bankruptcy 
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Judgeship Act of 2017, Pub. L. No. 115-72, Div. B, 
§ 1004(a), 131 Stat. 1232. 

In the 2017 Act, Congress sought to address a funding 
shortfall in the Trustee program.2 It imposed a five-year 
increase in quarterly fees for Chapter 11 debtors in Trus-
tee districts for any year where the balance of the Trustee 
fund dipped below a threshold amount (“$200,000,000”). 
28 U.S.C. 1930(a)(6)(B) (2018). The heightened fee was 
tied to a debtor’s “disbursements” and based on a sliding 
scale; any debtor spending over $1 million in a quarter had 
to pay “the lesser of 1 percent of such disbursements or 
$250,000.” Ibid. While Congress left the term “disburse-
ment” undefined, courts have consistently understood the 
term to cover any money spent by the debtor for any rea-
son—including ordinary business expenses. E.g., In re 
Cranberry Growers Coop., 930 F.3d 844, 850 (7th Cir. 
2019). The new fee provision thus reaches virtually every 
large Chapter 11 bankruptcy. 

The 2017 Act dramatically increased quarterly fees for 
Chapter 11 debtors: it supplanted a different scale that 
capped out at $30,000 per quarter (an 833% increase), and 
resulted in Chapter 11 debtors nationwide paying multi-
ples of their previous fees. Compare 28 U.S.C. 
1930(a)(6)(A) (2018), with 28 U.S.C. 1930(a)(6)(B) (2018). 
Congress also imposed the fee immediately for all pend-
ing cases, with an effective date of January 1, 2018. Pub. 
L. No. 115-72, supra, at § 1004(c). The Congressional 
Budget Office estimated that the new fees would generate 
over $144 million in revenue in the first year alone—real-
locating funds from the estate that would otherwise go to 

 
2 Although Congress purportedly designed the fee to pay for the 

funding shortfall, it also allocated 2% of all amounts collected to the 
general treasury fund. See Pub. L. No. 115-72, supra, at § 1004(b), 
131 Stat. 1232. 
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creditors or back to the debtor. CBO Cost Estimate, H.R. 
2266: Bankruptcy Judgeship Act of 2017, at 5-6 (May 18, 
2017) (reproduced at C.A. App. 280-285).3 

Critically here, the 2017 Act’s increase targeted only 
Trustee districts; Congress did not extend the provision 
to Administrator districts or amend Section 1930(a)(7) to 
mandate an equivalent increase. The fees in Administra-
tor districts thus remained permissive only and subject to 
the Judicial Conference’s discretion. 

b. The Judicial Conference met later in 2018 and exer-
cised its discretionary authority to impose the same in-
creased fees in Administrator districts. Report of the Pro-
ceedings of the Judicial Conference of the United States 
11-12 (Sept. 13, 2018) <https://tinyurl.com/2018-jud-conf-
report> (authorizing “quarterly fees in chapter 11 cases 
filed in bankruptcy administrator districts in the amounts 
specified in 28 U.S.C. § 1930(a)(6)(B) for cases filed on or 
after October 1, 2018”). 

But as its terms make clear, that increase departed 
from fees imposed in Trustee districts in two key respects: 
(i) it applied for the first time on “October 1, 2018,” thus 
guaranteeing at least nine months of non-uniform treat-
ment between the two programs; and (ii) the Judicial Con-
ference directed the fee to apply only prospectively (“on 
or after”)—so that any bankruptcy filed in North Carolina 

 
3 The Trustee fund’s balance has remained below the threshold 

since the Act’s effective date, resulting in increased fees every quar-
ter since January 2018. Congress later amended Section 
1930(a)(6)(B) to extend the duration of the increase (from 2021 to 
2026); to increase the funding trigger from $200 million to $300 mil-
lion; and eventually to eliminate the funding trigger altogether—thus 
ensuring the heightened fees would remain in effect. See Pub. L. No. 
116-325, § 3(d)(1), 134 Stat. 5088 (2021) (fee extension and elimination 
of balance threshold); Pub. L. No. 116-260, Div. B, Tit. II, § 218 (2020) 
(balance increase from $200 million to $300 million). 



12 

or Alabama before October 2018 would never be subject 
to the fee, no matter how long the bankruptcy remained 
pending (see Cranberry Growers, 930 F.3d at 855); in a 
Trustee district, by contrast, an identically situated 
debtor would be charged indefinitely until the bankruptcy 
closed. This latter change ensured years of unequal treat-
ment between the two programs. 

4. In 2021, Congress again amended the fee statute, 
this time replacing the Judicial Conference’s discretion 
with a mandatory command: while the prior version of 
Section 1930(a)(7) provided the Judicial Conference 
“may” impose equal fees in Administrator districts, the 
new version instructed that the Judicial Conference 
“shall” impose equal fees. Pub. L. No. 116-325, supra, at 
§ 3(d)(2), 134 Stat. 5088. 

Congress directed the change to apply to all future 
quarters, but it did not impose retroactive increases for 
the years-long period where fees were non-uniform under 
the 2017 Act. See Pub. L. No. 116-325, supra, at 
§ 3(e)(2)(B), 134 Stat. 5089. Even under the amended ver-
sion of Section 1930(a), Congress thus codified the dispar-
ate treatment between Trustee and Administrator dis-
tricts at the core of this case. 

B. Facts And Procedural History 
1. For decades, Circuit City Stores, Inc., operated a 

nationwide chain of consumer-electronic retail stores. 
App., infra, 9a. In 2008, Circuit City filed for Chapter 11 
bankruptcy in the Eastern District of Virginia, which is a 
Trustee district. Ibid. Two years later, the bankruptcy 
court confirmed Circuit City’s joint-liquidation plan, 
formed a liquidation trust, and appointed petitioner as the 
liquidation trustee—tasked with “collect[ing], adminis-
ter[ing], distribut[ing], and liquidat[ing] all of [Circuit 
City’s] remaining assets.” Id. at 39a-40a. The plan re-



13 

quired petitioner to “‘pay quarterly fees to the U.S. Trus-
tee until the Chapter 11 Cases are closed or converted 
and/or the entry of final decrees.’” Ibid. 

Circuit City’s bankruptcy was still pending on the 2017 
Act’s effective date. In the prior seven years, petitioner 
paid “approximately $833,000 in quarterly fees.” App., in-
fra, 48a-49a. “In the first three quarters of 2018 alone, [pe-
titioner] paid approximately $632,000” under the Act. Id. 
at 48a. “Without the increased quarterly fees, [petitioner] 
would have paid $56,400—a difference of approximately 
$575,600.” Id. at 30a. Circuit City’s disbursements contin-
ued to exceed the Act’s threshold in other quarters. 

Petitioner challenged the 2017 Act on multiple 
grounds, including its non-uniformity under the Bank-
ruptcy Clause. App., infra, 43a-44a.4  

2. As relevant here, the bankruptcy court declared the 
Act “unconstitutionally non-uniform” under the Bank-
ruptcy Clause. App., infra, 53a. As the court explained, 
“the Bankruptcy Clause requires bankruptcy laws to be 
geographically uniform” and to “‘apply uniformly to a de-
fined class of debtors.’” Id. at 54a. Yet “[f]or the first three 
quarters of 2018, newly adopted section 1930(a)(6)(B) in-

 
4 Petitioner also challenged the Act as impermissibly retroactive, 

given the drastic fee increase after plan confirmation. App., infra, 
10a. This theory has been rejected by every appellate judge to have 
confronted the issue, including all three judges on the court below. Id. 
at 23a. It would potentially excuse payment of the Act’s fees for any 
case pending before the Act went into effect, but it would not resolve 
any challenge to fees incurred by debtors filing in the nine-month pe-
riod between January and October 2018 (as the Act pre-dated those 
cases). The retroactivity issue thus cannot resolve the global contro-
versy. Petitioner’s challenge under the Bankruptcy Clause, by con-
trast, is the subject of a recognized circuit split and would resolve the 
fee issue for all debtors. Petitioner is advancing only that Bankruptcy 
Clause challenge before this Court. 
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creased quarterly fees assessed against chapter 11 debt-
ors in only 88 of the 94 federal judicial districts through-
out the country.” Id. at 52a. Indeed, “[h]ad the Debtors 
filed their chapter 11 bankruptcy petitions a mere 140 
miles south in Raleigh, North Carolina, the Debtors would 
be paying substantially lower quarterly fees than they are 
paying now.” Id. at 53a (footnote omitted). 

The court concluded that “[a]s the [Act] does not apply 
uniformly both to chapter 11 debtors with pending cases 
in BA districts and to chapter 11 debtors with pending 
cases in U.S. Trustee districts, it is unconstitutional under 
the Bankruptcy Clause.” App., infra, 54a. It thus declared 
that “[t]he quarterly fees due and payable by [petitioner] 
since January 1, 2018, must be determined based on the 
prior version of the statute.” Ibid. 

3. The parties’ jointly sought a direct appeal under 28 
U.S.C. 158(d)(2), certifying that the order “‘involves a 
matter of public importance’” and “‘a question of law as to 
which there is no controlling decision.’” App., infra, 61a. 

4. The Fourth Circuit granted the joint petition (App., 
infra, 57a-58a), and a divided panel reversed (id. at 1a-
37a). 

a. The majority found “no constitutional uniformity 
problem posed by the 2017 Amendment.” App., infra, 14a. 
While the majority flagged “[a]t least” a 6-4 split among 
lower courts (id. at 15a n.9), it adopted the Fifth Circuit’s 
view that “the Bankruptcy Clause forbids only ‘arbitrary’ 
geographic differences,” and “when Congress determined 
that it needed to remedy a shortfall in funding for the 
Trustee districts, it was entitled to ‘solve the evil to be 
remedied with a fee increase in just the underfunded dis-
tricts.’” Id. at 17a. In so concluding, the majority conceded 
that the Act “may render it more expensive for some debt-
ors in Virginia—as opposed to North Carolina or Ala-
bama—to go through Chapter 11 proceedings.” Id. at 18a. 
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But it ultimately found this was “simply a byproduct of 
Virginia’s use of the Trustee program,” and the 2017 Act 
fairly addressed a “‘geographically isolated problem[].’” 
Id. at 15a, 18a. 

As the majority concluded, “[b]ecause only those debt-
ors in Trustee districts use the U.S. Trustees, Congress 
reasonably solved the shortfall problem with fee increases 
in the underfunded districts.” App., infra, 18a. It accord-
ingly held that “the 2017 Amendment does not contravene 
the [Bankruptcy Clause’s] uniformity mandate,” and “re-
vers[ed]” the bankruptcy court’s ruling that “the 2017 
Amendment is unconstitutionally nonuniform.” Id. at 18a, 
23a. 

b. Judge Quattlebaum dissented. App., infra, 23a-37a. 
He initially noted that “[w]e have two types of bank-

ruptcy courts in the United States,” and “Chapter 11 
debtors in districts that employ the United States Trus-
tees pay materially more in quarterly fees than similarly 
situated debtors in districts that employ Bankruptcy Ad-
ministrators.” App., infra, 23a-24a. In his view, “a faithful 
application of the Constitution’s Bankruptcy Clause ren-
ders the statutory scheme permitting these different 
quarterly fees unconstitutional.” Id. at 24a. 

As Judge Quattlebaum explained, the dual systems 
are “candidly and unapologetically nonuniform”—“Ala-
bama and North Carolina’s refusal to participate in the 
Trustee Program is not based on any unique attributes of 
those states.” App., infra, 26a. And the 2017 Act’s dispar-
ate treatment has “led to vastly disparate fees paid by 
similarly situated debtors in different districts.” Id. at 
29a. “Simply put,” he explained, “the imposition of quar-
terly fees in the two bankruptcy systems is not uniform.” 
Id. at 31a. 

He then rejected the government’s efforts to excuse 
“this obvious lack of uniformity.” App., infra, 31a. He first 
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identified “several problems” with the government’s the-
ory that the 2017 Act was “not a substantive bankruptcy 
law”—despite “regularly lead[ing] to similarly situated 
debtors paying more in fees and less to creditors in Trus-
tee Program districts than they would in Bankruptcy Ad-
ministrator districts.” Id. at 31a-33a. “Certainly,” he rea-
soned, “statutes that alter the amounts similarly situated 
creditors receive based on geography are sufficiently sub-
stantive to implicate the Bankruptcy Clause.” Id. at 33a. 

Next, he refuted the government’s assertion that 
“§ 1930(a)(6)(B) and (a)(7) are actually uniform,” calling it 
“at odds with reality.” App., infra, 34a-35a. Contrary to 
the government’s view, fees under Section 1930(a)(7) were 
not “mandatory”: “the unambiguous language of 
§ 1930(a)(7) prior to the Act vested the Judicial Confer-
ence with discretion to assess increased quarterly fees.” 
Id. at 34a. As Judge Quattlebaum concluded, “[i]f the op-
erative version of § 1930(a)(7) used the word ‘shall’ rather 
than ‘may,’ this would be an entirely different case.” Id. at 
33a. 

Finally, he rejected the government’s argument that 
the 2017 Act’s uneven treatment is not based on “geogra-
phy” but “the unique budgetary challenges confronting 
the Trustee Program.” App., infra, 35a. As Judge Quat-
tlebaum explained, there was nothing “geographical in na-
ture” about those problems: “those districts only face the 
budgetary problems because Congress treated them dif-
ferently in the first place”—“[a]nd Congress did that 
purely based on geography.” Ibid. And while the Bank-
ruptcy Clause’s uniformity provision “‘was not intended to 
hobble Congress by forcing it into nationwide enactments 
to deal with conditions calling for remedy only in certain 
regions,’” “it is a necessary safeguard to prevent laws 
from arbitrarily damaging creditors and debtors as a re-
sult of regionalism.” 36a. 
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In sum, Judge Quattlebaum concluded, “no matter 
how you slice it, uniform means not different.” App., infra, 
36a. He accordingly would have affirmed the holding be-
low “that § 1930(a)(6)(B) violates the Bankruptcy Clause.” 
31a. 

REASONS FOR GRANTING THE PETITION 

A. There Is A Direct, Intractable Conflict Over A Sig-
nificant Constitutional Question Under The 
Bankruptcy Clause 

The decision below further solidifies a square conflict 
over a significant constitutional question affecting major 
Chapter 11 stakeholders nationwide: whether the 2017 
Act’s quarterly fee increase violates the Bankruptcy 
Clause’s uniformity requirement. That question has gen-
erated a 2-1 circuit conflict, split panels on multiple cir-
cuits, and sharply divided the lower courts. The Fourth 
and Fifth Circuits have now upheld the law (over strong 
dissents), whereas the Second Circuit has expressly re-
jected those decisions—and denied rehearing. The con-
flict is now entrenched. As it stands, the 2017 Act is un-
constitutional in some parts of the country but not others, 
and debtors nationwide are left uncertain about the valid-
ity of the Act’s quarterly fees—with massive amounts at 
stake. 

This “constitutional quagmire” on a core bankruptcy 
question is untenable. In re Clinton Nurseries, Inc., 998 
F.3d 56, 66 n.9 (2d Cir. 2021). The conflict is both clear and 
undeniable, and it should be resolved by this Court. 

1. a. The decision below conflicts with settled law in the 
Second Circuit. In In re Clinton Nurseries, Inc., 998 F.3d 
56 (2d Cir. 2021), the Second Circuit confronted the iden-
tical question presented here, and it unanimously de-
clared the 2017 Act unconstitutional: “We hold that the 
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2017 Amendment is a ‘Law[ ] on the subject of Bankrupt-
cies,’ implicating the uniformity requirement of the Bank-
ruptcy Clause,” and “[w]e also hold that * * * the 2017 
Amendment violated the uniformity requirement.” 998 
F.3d at 59 (citation omitted). In so holding, the Second 
Circuit expressly rejected the Fourth and Fifth Circuits’ 
contrary position, instead siding with the dissents in those 
circuits. See id. at 68-69 & n.15. 

In December 2017, the Clinton debtor filed its Chap-
ter 11 case in the District of Connecticut, which is a Trus-
tee district. 998 F.3d at 61. Starting with the first quarter 
of 2018, the debtor’s disbursements “consistently ex-
ceeded [the 2017 Act’s] threshold,” triggering its “in-
creased quarterly fees.” Ibid. After paying those fees for 
over a year, the debtor challenged the fee increase under 
the Bankruptcy Clause. Id. at 61-62. As the debtor ex-
plained, the 2017 Act was “unconstitutionally non-uniform 
on its face,” and it produced “a fee discrepancy between 
the UST and BA Districts.” Id. at 62. After the bank-
ruptcy court rejected the debtor’s challenge, the Second 
Circuit authorized a direct appeal and reversed: “We con-
clude that the 2017 Amendment * * * was unconstitu-
tional on its face insofar as it charged higher fees to debt-
ors in UST Districts.” 998 F.3d at 69. 

The Second Circuit initially refuted the government’s 
theory that the 2017 Act is not “even subject to the Bank-
ruptcy Clause” because it is “‘an administrative funding 
measure, not a substantive bankruptcy law.’” 998 F.3d at 
63-64. The court noted that the government’s argument 
“has been repeatedly rejected by other courts,” and “for 
good reason.” Id. at 64.5 As the court explained, the 2017 

 
5 Indeed, the government’s theory that bankruptcy fees are not on 

the “subject” of bankruptcy has apparently failed across the board: 
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Act falls squarely within this Court’s “broad definition of 
‘bankruptcy’”—“‘the subject of the relations between 
* * * [a] debtor and his creditors, extending to his and 
their relief.’” Ibid. (quoting Ry. Labor Execs.’ Ass’n v. 
Gibbons, 455 U.S. 457, 466 (1982)). The 2017 Act “amends 
a statute, § 1930, that is literally entitled: ‘Bankruptcy 
fees.’” Ibid. Moreover, because fees are granted adminis-
trative priority status, any increase in fees directly re-
duces the funds available to “‘commercial creditors, bond-
holders, and shareholders’”; that “‘clearly’” affects 
“debtor-creditor relations and impacts the relief availa-
ble.” Id. at 64-65 (quoting MF Glob., 615 B.R. at 446). In 
short, the court concluded, “‘[t]he amount of the fee due 
to the UST directly impacts distributions to other credi-
tors’”; the 2017 Act is thus “‘a law on the subject of bank-
ruptcies’” and “is constitutional only if ‘uniform.’” Id. at 
64-65 & n.8 (quoting In re Mosaic Mgmt. Grp., Inc., 614 
B.R. 615, 623 (Bankr. S.D. Fla. 2020)). 

The Second Circuit next addressed whether the 2017 
Act was “unconstitutionally non-uniform on its face.” 998 
F.3d at 65 (emphasis altered). The court observed that 
“the parties do not dispute” that “there was a clear geo-
graphic discrepancy in application of the 2017 Amend-
ment’s fee increase: debtors like Clinton who filed for 
bankruptcy in UST Districts were charged the increase 
beginning January 1, 2018; debtors who filed for bank-
ruptcy in BA Districts before October 1, 2018, were never 
charged the increase.” Ibid. While the government of-
fered two theories to excuse this “inconsistent” treatment, 
the court “f[ound] neither argument persuasive.” Ibid. 

 
“every bankruptcy court that has addressed the constitutionality of 
the 2017 Amendment under the Bankruptcy Clause” has “concluded 
that the 2017 Amendment is ‘on the subject of Bankruptcies.’” 998 
F.3d at 64 (quoting In re MF Glob. Holdings Ltd., 615 B.R. 415, 446 
(Bankr. S.D.N.Y. 2020)). 
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First, the Second Circuit rejected the government’s 
argument that the statute itself was “facially uniform”—
and any disparity was due to the Judicial Conference’s 
“unauthorized” delay in increasing “BA District[]” fees. 
998 F.3d at 65-66. The government admitted there was a 
“lexical distinction” between Section 1930(a)(6) (the in-
crease “shall” be imposed in Trustee districts) and Sec-
tion 1930(a)(7) (the increase “may” be imposed in Admin-
istrator districts). Id. at 65 (emphases added). But the 
government argued that courts should “ignore” that tex-
tual distinction, and instead read “both provisions as im-
posing * * * a mandatory obligation.” Id. at 66 (suggesting 
this better reflected “Congress’s intent”). In the govern-
ment’s view, “‘[t]he failure to implement a fee statute con-
sistently * * * does not render the statute itself unconsti-
tutional.’” Ibid. (emphasis added). 

The Second Circuit declared this argument directly at 
odds with the statutory text: “by the plain terms of the 
statute, while § 1930(a)(6) required application of the in-
crease in UST Districts, § 1930(a)(7) permitted applica-
tion of the increase in BA Districts.” 998 F.3d at 65. The 
court explained that it could not “simply overlook Con-
gress’s decision to use the permissive term ‘may’ in 
§ 1930(a)(7).” Id. at 66. Although there were “limited sce-
narios” where “the word ‘may’ can impose a mandatory 
directive,” the court found Congress’s choice of the “per-
missive term” “intentional here”: “Congress used ‘shall’ in 
numerous other places in § 1930—and even in § 1930(a)(7) 
itself”—and this Court has “caution[ed] against ignoring 
contexts in which ‘Congress’ use of the permissive “may” 
* * * contrasts with the legislators’ use of a mandatory 
“shall” in the very same section.’” Ibid. (quoting Lopez v. 
Davis, 531 U.S. 230, 241 (2001)). The Second Circuit also 
found it “telling” that the Judicial Conference “apparently 
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understood the 2017 Amendment” the same way: “as au-
thorizing, but not requiring, it to impose a fee increase in 
BA Districts.” 998 F.3d at 67. In sum, the court concluded, 
there was “no ambiguity in the statute’s grant of permis-
sive authority to the Judicial Conference to adjust fees.” 
Ibid.6 

Second, the Second Circuit rejected the government’s 
invocation of the “‘geographically isolated problem’ ex-
ception.” 998 F.3d at 67 (citing Blanchette v. Connecticut 
Gen. Ins. Corp., 419 U.S. 102 (1974)). The Second Circuit 
acknowledged that both the “Fifth Circuit[]” and “Fourth 
Circuit[]” reached the opposite conclusion, but it found 
those circuits “overlooked a critical distinction.” Id. at 68. 
As the Second Circuit explained, in crafting the key ex-
ception, Blanchette allowed Congress to target a “partic-
ular geographic region” in the Rail Act “because all of the 
country’s bankrupt railroads at the time were located in 
the designated region.” Id. at 67 (emphasis added). Be-
cause “there were no bankrupt railroad companies located 
outside the statutorily designated region,” “‘the Rail Act 
in fact operate[d] uniformly upon all bankrupt railroads 
then operating in the United States.’” Id. at 68-69 & n.13 

 
6 The Second Circuit acknowledged that, “in [later] amending 

§ 1930(a)(7) to replace ‘may’ with ‘shall,’ the 2020 Act purport[ed] to 
‘confirm the longstanding intention of Congress that quarterly fee re-
quirements remain consistent across all Federal judicial districts.’” 
998 F.3d at 66 n.9 (quoting Pub. L. No. 116-325, § 2(a)(4)(B)). But the 
court found Congress’s post-hoc statement unpersuasive. As the 
court explained, “‘[t]he views of a subsequent Congress form a haz-
ardous basis for inferring the intent of an earlier one,’” especially 
when the 2020 Congress was “inevitably” taking into account “the 
constitutional quagmire” that the 2017 Act produced. Ibid. Ulti-
mately, the court concluded, “the ordinary meaning of ‘may’ as per-
missive” “outweighs Congress’s subsequent statement regarding 
[the word’s] earlier meaning”—which Congress “oddly purported to 
confirm in a statute” by “amend[ing] that very language.” Ibid. 
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(quoting Blanchette, 419 U.S. at 159-160). Congress, in 
short, was merely targeting a “‘national rail transporta-
tion crisis’” that was naturally “isolated” in a single “geo-
graphic area.” Ibid. 

As the Second Circuit explained, “[h]ere, by contrast,” 
there is no such naturally isolated problem: “the 2017 
Amendment’s fee increase applies to the class of debtors 
whose disbursements exceed $1 million, and there has 
been no suggestion that members of that broad class are 
absent in the BA Districts.” 998 F.3d at 68-69. As the court 
noted, to “‘survive scrutiny under the Bankruptcy Clause, 
a law must at least apply uniformly to a defined class of 
debtors.’” Ibid. (quoting Gibbons, 455 U.S. at 473). Yet 
here, “[t]wo debtors, identical in all respects save the ge-
ographic locations in which they filed for bankruptcy, are 
charged dramatically different fees.” Ibid.7 

Finally, unlike the Fourth and Fifth Circuits, the Sec-
ond Circuit also rejected the notion that the UST’s “fund-
ing shortfall” was itself a “‘geographically isolated prob-
lem’”—justifying Congress’s unequal treatment of UST 
debtors because UST debtors alone use the UST system. 
998 F.3d at 69. As the Second Circuit explained, this 
“problem” was not some natural result of geography, but 
an artificial product of Congress’s doing: “the distinction 
between UST Districts and BA Districts * * * exist[s] 
only because Congress chose—for politically expedient 
reasons—to create a dual bankruptcy system.” Ibid. (cit-
ing Buffets, 979 F.3d at 383 (Clement, J., dissenting)); see 
also id. at 69 n.15 (citing Quattlebaum, J., dissenting, for 

 
7 On this point, the Second Circuit endorsed the bankruptcy court’s 

reasoning in this case, which the 2-1 Fourth Circuit later reversed. 
See 998 F.3d at 69 n.14. Had this case arisen in Connecticut instead 
of Virginia, it would have come out the opposite way. 
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a “similar[]” point). The Second Circuit found it “inexpli-
cable” that the Bankruptcy Clause requires Congress to 
“enact uniform laws on the subject of bankruptcy . . . ex-
cept when Congress elects to treat debtors non-uni-
formly.” Ibid. (ellipsis in original). “Such reasoning,” the 
Second Circuit declared, would leave the Bankruptcy 
Clause’s uniformity requirement “effectively meaning-
less.” Ibid. 

“In sum,” the court concluded, “we cannot evade a 
finding of non-uniformity through either a contortion of 
the statutory text or an application of the ‘geographically 
isolated problem’ exception.” 998 F.3d at 69. It thus 
“h[e]ld” that (i) the 2017 Act was “unconstitutionally non-
uniform on its face because it mandated a fee increase in 
UST Districts but only permitted a fee increase in BA Dis-
tricts”; and (ii) the debtor was “entitled to a refund of the 
amount in excess of the fees it would have paid in a BA 
District during the same time period.” Id. at 69-70. 

b. Numerous lower courts in multiple jurisdictions 
have reached the same conclusion and declared the 2017 
Act unconstitutional. E.g., USA Sales, Inc. v. Office of the 
U.S. Tr., No. 19-2133, 2021 WL 1226369, at *17 (C.D. Cal. 
Apr. 1, 2021); In re Life Partners Holdings, Inc., 606 B.R. 
277, 286 (Bankr. N.D. Tex. 2019) (“the 2017 Amendment 
is unenforceable because it is unconstitutionally non-uni-
form”); In re Buffets, LLC, 597 B.R. 588, 597 (Bankr. W.D. 
Tex. 2019) (“After careful consideration of § 1930(a)(6)(B), 
this Court holds the amendment unconstitutional as ap-
plied to this case due to its lack of uniformity for the first 
three quarters of 2018.”), rev’d, 979 F.3d 366 (5th Cir. 
2020); see also App., infra, 54a (“As the amendment to 
section 1930(a)(6) does not apply uniformly both to chap-
ter 11 debtors with pending cases in BA districts and to 
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chapter 11 debtors with pending cases in U.S. Trustee dis-
tricts, it is unconstitutional under the Bankruptcy 
Clause.”). 

2. a. A divided panel of the Fifth Circuit reached the 
opposite conclusion in In re Buffets, LLC, 979 F.3d 366 
(5th Cir. 2020). The majority recognized that “[d]ebtors 
nationwide” have challenged the 2017 Act under the 
Bankruptcy Clause, with “[b]ankruptcy courts” “disa-
gree[ing] on the constitutionality of the fee increase.” 979 
F.3d at 370. The majority also candidly flagged “uncer-
tainty about [the Bankruptcy Clause’s] meaning today,” 
finding that “[u]niformity in particular * * * ‘continues to 
be a source of analytical confusion.’” Id. at 377. But the 
majority ultimately “f[ou]nd no uniformity problem” and 
upheld the 2017 Act as “constitutional.” Id. at 370, 377. 

In 2016, the Buffets debtor filed its Chapter 11 case in 
the Western District of Texas, which is a Trustee district. 
979 F.3d at 372. “In each of the first three quarters of 
2018, [the debtor] reported over $1 million in total dis-
bursements,” activating the 2017 Act’s “substantial” fee 
increase. Id. at 370, 372. The debtor “refused to pay” and 
instead challenged the Act on multiple grounds, including 
its “constitutionality.” Id. at 372. As relevant here, the 
bankruptcy court agreed, holding the 2017 Act “violated 
the Constitution by increasing fees only in Trustee dis-
tricts,” and ruling the Act should apply only to cases filed 
“after the Administrator districts implemented the 
[same] fee increase.” Ibid. The Fifth Circuit authorized a 
direct appeal, and a split panel reversed. Id. at 373, 382. 

After first rejecting the debtor’s alternative chal-
lenges,8 the majority addressed “the main event: whether 

 
8 Specifically, the panel held that (i) qualifying “disbursements” in-

clude “all payments made by a debtor, not just ‘bankruptcy-related’ 
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[the 2017 Act’s] fee increase violates constitutional uni-
formity requirements.” 979 F.3d at 376. 

The majority initially noted that the “uniformity re-
quirement” in fact “limit[s] * * * congressional power,” 
but not as “‘a straightjacket that forbids Congress to dis-
tinguish among classes of debtors.’” 979 F.3d at 377 (quot-
ing Gibbons, 455 U.S. at 469). Instead, the majority as-
serted, “the uniformity requirement forbids only ‘arbi-
trary regional differences in the provisions of the Bank-
ruptcy Code.’” Id. at 378 (quoting In re Reese, 91 F.3d 37, 
39 (7th Cir. 1996) (Posner, C.J.)). As a result, Congress is 
allowed “‘to take into account differences that exist be-
tween different parts of the country,” and “‘to fashion leg-
islation to resolve geographically isolated problems.’” 
Ibid. (quoting Blanchette, 419 U.S. at 159). 

The majority then held this “uniformity” exception 
doomed the constitutional challenge: “Congress con-
fronted the problem of an underfunded Trustee Program 
where it found it: in the Trustee districts.” 979 F.3d at 378. 
The majority conceded that the 2017 Act “does make it 
more expensive for a debtor in Texas than a debtor in 
North Carolina to go through bankruptcy.” Ibid. But it 
found that “indirect[] * * * geographic dimension” irrele-
vant: in the majority’s view, “only ‘arbitrary’ geographic 
differences are unconstitutional,” and this distinction was 
not “arbitrary”—“[o]nly debtors in Trustee Districts use 

 
expenses”—adopting the same conclusion as “our sister circuits,” 979 
F.3d at 373-374; (ii) the 2017 Act applies immediately to all “pending” 
cases, finding the Act’s text “straightforward,” id. at 374-375; (iii) the 
fee increase was not “impermissibly retroactive,” as it does not “‘af-
fect[] vested rights’” and “applies only to future disbursements,” id. 
at 375-376; and (iv) the fee increase was not unconstitutionally “ex-
cessive” or a “taking,” id. at 380-382; accord id. at 382 (Clement, J., 
dissenting in part) (“concur[ring]” on these points). 
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trustees, so Congress could ‘solve “the evil to be reme-
died”’ with a fee increase in just the underfunded dis-
tricts.” Ibid.9  

The majority finally distinguished a challenge to the 
2017 Act from a direct attack on Congress’s “underlying” 
“‘dual UST/BA system.’” 979 F.3d at 379-380 & n.11. Ac-
cording to the majority, even if it was “‘irrational and ar-
bitrary’” to establish non-uniform districts, Congress had 
a rational “justification” for imposing non-uniform fees: “a 
need to ensure that the Trustee Program remains funded 
by users of the bankruptcy court.” Id. at 379. The majority 
admitted that “nothing more than ‘political influence’ 
[may have] resulted in the dual systems,” but the majority 
again found that beside the point: “‘[A]s long as the two 
regimes co-exist, they will face funding problems that may 
be unique to only one of them.’” Id. at 380 (quoting MF 
Glob., 615 B.R. at 447-448). And the majority held it con-
stitutional for “Congress to have those who benefit from 
the Trustee Program fill the hole in its finances.” Id. at 
379-380; see also id. at 379 n.12 (weighing in on the then-
“5-3” split “in favor of constitutionality”). That holding is 
irreconcilable with the Second Circuit’s contrary position. 
See Clinton, 998 F.3d at 69 (explicitly rejecting that Con-
gress could “charge dramatically different fees” for oth-
erwise “identical[ly]” situated UST debtors to address 
“the funding shortfall plaguing the UST system”).10  

 
9 Although the majority accepted the government’s “geograph-

ically-isolated-problem” theory, it rejected its separate belief that the 
statute itself was “uniform” and any problem resulted solely from the 
Judicial Conference’s “delayed implementation.” 979 F.3d at 378 n.10 
(the government’s theory “ignores that section 1930(a)(7) says the Ju-
dicial Conference ‘may require’”). 

10 Because the majority found “no uniformity problem,” it declined 
to address the government’s theory that the fee statute is not “a law 
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Judge Clement dissented. 979 F.3d at 382-385. She 
noted that “[w]e currently have two systems, one of which 
is more expensive than the other, and the sole factor that 
determines into which system a debtor is placed is the 
state in which the debtor files for bankruptcy.” Id. at 382. 
Because “[t]hose two systems are not a uniform law on the 
subject of bankruptcies,” she would have declared Con-
gress’s scheme unconstitutional and “order[ed the debtor] 
to pay the lower fee.” Id. at 382, 384-385. 

Judge Clement initially rejected the majority’s justifi-
cation for charging different fees to a Texas debtor and 
“lower fees [to] an identically situated debtor in Alabama 
or North Carolina.” 979 F.3d at 382. As Judge Clement 
reasoned, it was no answer that only Texas debtors use 
Trustees, because that “fails to address why the Texas 
debtor is required to use the Trustee in the first place, 
when Alabama and North Carolina debtors get to use 
less-expensive Administrators.” Id. at 383. In her view, 
the majority’s contrary position “relies on a flawed tautol-
ogy: Congress can justify treating bankrupts differently 
because it has chosen to treat them differently (higher 
fees because different programs).” Ibid. 

Judge Clement also highlighted the “sole reason 
states are treated differently”—“regional political influ-
ence.” 979 F.3d at 383. As she explained, “[t]he UST Pro-
gram was originally intended to be a uniform, nationwide 
program, but ‘well[-]connected and motivated trustees 
and judges’ convinced North Carolina’s senators to resist 
expanding the UST Program.” Ibid. Yet “[n]othing about 
North Carolina or Alabama distinguishes them from any 

 
‘on the subject of Bankruptcies.’” 979 F.3d at 377. While technically 
leaving the issue undecided, the majority recognized that “every 
bankruptcy court” “has rejected” the government’s theory, and this 
“consensus” is “likely correct.” Ibid. 
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other states in terms of whether BA or UST is a better 
fit—the distinction is an arbitrary political relic.” Ibid. In 
the end, Judge Clement asserted, this “arbitrary regional 
difference” has produced a “dis-uniform law on the sub-
ject of bankruptcies.” Id. at 384. And because the 2017 Act 
now mandates new fees in Trustee districts alone, “the 
problem is once again causing harm.” Id. at 383-384. 

Judge Clement concluded this treatment was “uncon-
stitutional” and “violates the Bankruptcy Clause”: “For 
no better reason than political influence, debtors in two 
states enjoy a system subject to lower fees than those in 
the other forty-eight states.” 979 F.3d at 384. Indeed, 
Judge Clement declared, “‘[t]his is the type of “regional-
ism” the Uniformity Clause was intended to prevent.’” Id. 
at 384-385. 

b. Unlike the Second Circuit (and the panel dissents), 
numerous lower courts have agreed with the split Fourth 
and Fifth Circuits and upheld the 2017 Act against Bank-
ruptcy Clause challenges. E.g., In re ASPC Corp., No. 19-
2120, 2021 WL 2935845, at *7 (Bankr. S.D. Ohio July 13, 
2021) (recognizing circuit conflict but siding with the 
Fourth and Fifth Circuits); In re Point.360, No. 19-1442, 
Hearing Tr. 9-10 (Bankr. C.D. Cal. Mar. 31, 2021) (oral 
order); Acadiana Mgmt. Grp., LLC v. United States, 151 
Fed. Cl. 121, 131-132 (Fed. Cl. 2020) (“agree[ing]” with 
the Fifth Circuit that “the amendment to § 1930 is not a 
violation of the uniformity requirement of the Bankruptcy 
[C]lause”); In re SCI Direct, LLC, No. 19-6056, 2020 WL 
5929612, at *10 (N.D. Ohio Sept. 22, 2020) (“agree[ing] 
with the majority of courts that have upheld the constitu-
tionality of the 2017 amendment under the Bankruptcy 
Clause”); John Q., 618 B.R. at 525-526 (“the 2017 Amend-
ment satisfies the Bankruptcy Clause”); MF Glob., 615 
B.R. at 444, 447 (“recogniz[ing] the contrary views” but 
“conclud[ing] that the 2017 Amendment is a uniform law 
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on the subject of bankruptcies”); Mosaic Mgmt., 614 B.R. 
at 624 (“[b]ecause the Amendment effected a fee increase 
only in districts where the UST is active” “the Amend-
ment is uniform”); In re Clayton Gen., Inc., No. 15-64266, 
2020 Bankr. LEXIS 842, at *20 (Bankr. N.D. Ga. Mar. 30, 
2020) (“the amendment to Section 1930(a)(6)” “does not 
violate the bankruptcy clause as a non-uniform law”); In 
re Exide Techs., 611 B.R. 21, 37-38 (Bankr. D. Del. 2020) 
(“the Court finds that section 1930(a)(6) is uniform”). 

*       *       * 
The conflict over this fundamental constitutional ques-

tion is square and intractable. It has generated a 2-1 cir-
cuit conflict and multiple dissents. The Fourth Circuit 
adopted the Fifth Circuit’s position, which the Second Cir-
cuit then flatly rejected—and all three circuits reversed 
the lower court. The deep division on appeal reflects the 
broader division nationwide. The debate has been fully ex-
hausted at each level, with each side confronting, and re-
jecting, the opposing analysis. Neither side will back 
down, and additional percolation is pointless: one view of 
the Bankruptcy Clause is correct and the other is wrong, 
and the remaining courts will simply line up on either 
side—while the issue continues to generate turmoil. 

The 2017 Act is now unconstitutional in some areas but 
not others, and there is no realistic prospect that this con-
flict will resolve itself. Review is urgently warranted. 

B. The Question Presented Is Exceptionally Im-
portant And Warrants Review In This Case 

The question presented is of substantial legal and 
practical importance. The courts of appeals are divided 
over the constitutionality of a federal law. This Court 
alone can say what the Bankruptcy Clause means. The is-
sue arises repeatedly in bankruptcies nationwide, and the 
practical stakes are significant: the issue will determine 
the proper allocation of millions of dollars across virtually 
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every major Chapter 11 case pending during a nine-
month period.11 There is a reason the government itself 
has repeatedly conceded the issue’s obvious importance. 

The Bankruptcy Clause issue will continue generating 
“uncertainty” and “‘confusion’” (Buffets, 979 F.3d at 377) 
until this Court intervenes, and this case is the ideal vehi-
cle for resolving the question. Certiorari is warranted. 

1. a. The legal importance of this dispute is difficult to 
overstate. The courts disagree over the constitutionality 
of a federal statute. The 2017 Act has been invalidated in 
the Second Circuit (and various lower courts), leaving it 
semi-operative nationwide. Some debtors (e.g., in New 
York) will be seeking significant refunds while other debt-
ors (e.g., in Texas) will continue paying unconstitutional 
fees. And debtors in other jurisdictions will continue in-
curring litigation costs that could otherwise go to credi-
tors or restructuring. 

As the government admits, the Second Circuit’s “deci-
sion str[uck] down a federal statute and create[d] a con-
flict with the Fourth and Fifth Circuits.” Clinton Reh’g 
Pet., supra, at 1. In such circumstances, “certiorari is usu-
ally granted because of the obvious importance of the 
case.” Stephen M. Shapiro et al., Supreme Court Practice 
§ 4.12, at 264 (10th ed. 2013) (confirming a petition’s 
certworthiness “[w]here the decision below holds a fed-
eral statute unconstitutional”). 

b. Review is also essential in light of the overriding im-
portance of “uniform[ity]” in the bankruptcy context. U.S. 

 
11 Make no mistake: any Chapter 11 case pending during that nine-

month period (January-September 2018) will be charged unequal fees 
indefinitely until that case is closed, converted, or dismissed. The ag-
gregate financial stakes are thus not limited to nine months of quar-
terly fees but potentially years of non-uniform payments. E.g., Life 
Partners, 606 B.R. at 287 & n.41. 
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Const. Art. I, § 8, Cl. 4. Here, there are two layers of dis-
uniformity: the non-uniformity under Congress’s fee 
scheme and the non-uniformity from the circuit conflict. 
Three circuits have resolved the same question in oppo-
site ways while splitting two panels. Lower courts are 
likewise fractured. The disarray is untenable. The Consti-
tution does not require “uniform” laws “throughout the 
United States” so that debtors can be assessed different 
fees solely due to the happenstance of where they filed for 
bankruptcy. 

Given uniformity’s importance, this Court routinely 
grants review to resolve even shallow conflicts over bank-
ruptcy issues. E.g., Husky Int’l Elecs., Inc. v. Ritz, 136 S. 
Ct. 1581 (2016) (2-1 split); Baker Botts L.L.P. v. ASARCO 
LLC, 135 S. Ct. 2158, 2163 (2015) (1-1 split); Harris v. Vie-
gelahn, 135 S. Ct. 1829, 1836 (2015) (1-1 split). The uncon-
tested 2-1 split here is more than enough. 

c. Finally, the practical stakes are serious. The 2017 
Act “substantial[ly]” increases Chapter 11 quarterly fees 
for large debtors in 48 States. Buffets, 979 F.3d at 370. 
There were 7,095 Chapter 11 cases filed in 2018,12 and 
those cases can take years to resolve. The fee increase ap-
plies to any debtor with quarterly disbursements exceed-
ing $1 million—meaning any debtor who spent $1 million 
on anything (including operating costs) in any given quar-
ter. E.g., Cranberry Growers, 930 F.3d at 850. While not 
every case will cross Section 1930(a)(6)(B)’s threshold, the 
sheer numbers remain staggering: the government itself 
admitted that its Second Circuit loss alone (accounting for 
only 1,185 Chapter 11 bankruptcies in 2018, see Caseload 

 
12 See U.S. Courts, Federal Judicial Caseload Statistics: U.S. 

Bankruptcy Courts—Business and Nonbusiness Cases Commenced, 
by Chapter of the Bankruptcy Code, During the 12-Month Period 
Ending December 31, 2018, Tbl. F-2 <https://tinyurl.com/chapter-11-
cases-2018> (Caseload Statistics).  
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Statistics, supra) would “potentially total[] many tens of 
millions of dollars” (Clinton Reh’g Pet., supra, at 4), and 
the CBO estimated that the fee increase would generate 
over $144 million of revenue in its first year—and similar 
amounts every subsequent year. CBO Cost Estimate, su-
pra, at 5-6. 

This issue will thus determine the proper allocation of 
tens or hundreds of millions of dollars in Chapter 11 cases. 
The question is recurring nationwide—and it threatens to 
impair the finality of bankruptcy cases as debtors litigate 
the issue. Each side of the split has staked out its position, 
and the competing arguments have been ventilated. 
There is no point in wasting additional judicial and party 
resources to watch the same conflict reappear. The ques-
tion is ripe for immediate review. 

2. This case is the optimal vehicle for deciding this im-
portant question. The dispute turns on a pure question of 
law. There are no factual or procedural impediments. 
App., infra, 47a n.19 (“there were no material facts in dis-
pute” and “the matters raised in the Pleadings were 
purely dispositive questions of law”). It was squarely 
raised and resolved at each stage below, and it was certi-
fied for a direct appeal. Each court exhaustively ad-
dressed the question, and the Fourth Circuit split 2-1—
with both the majority and dissent carefully probing the 
competing positions. The body of law is well-developed 
and the case-specific stakes are significant—with over 
$700,000 hanging in the balance. Id. at 47a-48a. And the 
legal issue is cleanly presented: Circuit City filed for 
bankruptcy before the 2017 Act went into effect; made 
qualifying disbursements during the relevant period; and 
would have been spared the increased fee had it instead 
filed in an Administrator district. Its rights were deter-
mined by geography and a non-uniform bankruptcy law. 
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There is no conceivable obstacle to deciding the question 
presented. 

CONCLUSION 

The petition for a writ of certiorari should be granted. 
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In re: JOHN Q. HAMMONS FALL 2006, 
LLC; ACLOST, LLC; BRICKTOWN 
RESIDENCE CATERING CO., INC.; 
CHATEAU CATERING CO., INC.; 
CHATEAU LAKE, LLC; CITY CENTRE 
HOTEL CORP.; CIVIC CENTER 
REDEVELOPMENT CORP.; CONCORD 
GOLF CATERING CO., INC.; 
CONCORD HOTEL CATERING CO., 
INC.; EAST PEORIA CATERING CO., 
INC.; FORT SMITH CATERING CO., 
INC.; FRANKLIN/CRESCENT 
CATERING CO., INC.; GLENDALE 
COYOTES CATERING CO., INC.; 
GLENDALE COYOTES HOTEL 
CATERING CO., INC.; HAMMONS OF 
ARKANSAS, LLC; HAMMONS OF 
COLORADO, LLC; HAMMONS OF 
FRANKLIN, LLC; HAMMONS OF 
FRISCO, LLC; HAMMONS OF 
HUNTSVILLE, LLC; HAMMONS OF 
LINCOLN, LLC; HAMMONS OF NEW 
MEXICO, LLC; HAMMONS OF 
OKLAHOMA CITY, LLC; HAMMONS 
OF RICHARDSON, LLC; HAMMONS 
OF ROGERS, INC.; HAMMONS OF 
SIOUX FALLS, LLC; HAMMONS OF 
SOUTH CAROLINA, LLC; HAMMONS 
OF TULSA, LLC; HAMMONS, INC.; 
HAMPTON CATERING CO., INC.; HOT 
SPRINGS CATERING CO., INC.; 
HUNTSVILLE CATERING, LLC; 
INTERNATIONAL CATERING CO., 
INC.; JQH - ALLEN DEVELOPMENT, 
LLC; JQH - CONCORD 
DEVELOPMENT, LLC; JQH - EAST 
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PEORIA DEVELOPMENT, LLC; JQH - 
FT. SMITH DEVELOPMENT, LLC; JQH 
- GLENDALE AZ DEVELOPMENT, 
LLC; JQH - KANSAS CITY 
DEVELOPMENT, LLC; JQH - LA VISTA 
CY DEVELOPMENT, LLC; JQH - LA 
VISTA CONFERENCE CENTER 
DEVELOPMENT, LLC; JQH - LA VISTA 
III DEVELOPMENT, LLC; JQH - LAKE 
OF THE OZARKS DEVELOPMENT, 
LLC; JQH - MURFREESBORO 
DEVELOPMENT, LLC; JQH - NORMAL 
DEVELOPMENT, LLC; JQH - NORMAN 
DEVELOPMENT, LLC; JQH - 
OKLAHOMA CITY BRICKTOWN 
DEVELOPMENT, LLC; JQH - OLATHE 
DEVELOPMENT, LLC; JQH - 
PLEASANT GROVE DEVELOPMENT, 
LLC; JQH - ROGERS CONVENTION 
CENTER DEVELOPMENT, LLC; JQH - 
SAN MARCOS DEVELOPMENT, LLC; 
JOHN Q. HAMMONS 2015 LOAN 
HOLDINGS, LLC; JOHN Q. HAMMONS 
CENTER, LLC; JOHN Q. HAMMONS 
HOTELS DEVELOPMENT, LLC; JOHN 
Q. HAMMONS HOTELS 
MANAGEMENT I CORPORATION; 
JOHN Q. HAMMONS HOTELS 
MANAGEMENT II, LP; JOHN Q. 
HAMMONS HOTELS MANAGEMENT, 
LLC; JOPLIN RESIDENCE CATERING 
CO., INC.; JUNCTION CITY CATERING 
CO., INC.; KC RESIDENCE CATERING 
CO., INC.; LA VISTA CY CATERING 
CO., INC.; LA VISTA ES CATERING 
CO., INC.; LINCOLN P STREET 
CATERING CO., INC.; LOVELAND 
CATERING CO., INC.; MANZANO 
CATERING CO., INC.; 
MURFREESBORO CATERING CO., 
INC.; NORMAL CATERING CO., INC.; 
OKC COURTYARD CATERING CO., 
INC.; R-2 OPERATING CO., INC.; 
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REVOCABLE TRUST OF JOHN Q. 
HAMMONS DATED DECEMBER 28, 
1989 AS AMENDED AND RESTATED; 
RICHARDSON HAMMONS, LP; 
ROGERS ES CATERING CO., INC.; SGF 
- COURTYARD CATERING CO., INC.; 
SIOUX FALLS CONVENTION/ARENA 
CATERING CO., INC.; ST. CHARLES 
CATERING CO., INC.; TULSA/169 
CATERING CO., INC.; U.P. CATERING 
CO., INC.,  
 
          Debtors. 
 
----------------------------- 
 
JOHN Q. HAMMONS FALL 2006, LLC; 
ACLOST, LLC; BRICKTOWN 
RESIDENCE CATERING CO., INC.; 
CHATEAU CATERING CO., INC.; 
CHATEAU LAKE, LLC; CITY CENTRE 
HOTEL CORP.; CIVIC CENTER 
REDEVELOPMENT CORP.; CONCORD 
GOLF CATERING CO., INC.; 
CONCORD HOTEL CATERING CO., 
INC.; EAST PEORIA CATERING CO., 
INC.; FORT SMITH CATERING CO., 
INC.; FRANKLIN/CRESCENT 
CATERING CO., INC.; GLENDALE 
COYOTES CATERING CO., INC.; 
GLENDALE COYOTES HOTEL 
CATERING CO., INC.; HAMMONS OF 
ARKANSAS, LLC; HAMMONS OF 
COLORADO, LLC; HAMMONS OF 
FRANKLIN, LLC; HAMMONS OF 
FRISCO, LLC; HAMMONS OF 
HUNTSVILLE, LLC; HAMMONS OF 
LINCOLN, LLC; HAMMONS OF NEW 
MEXICO, LLC; HAMMONS OF 
OKLAHOMA CITY, LLC; HAMMONS 
OF RICHARDSON, LLC; HAMMONS 
OF ROGERS, INC.; HAMMONS OF 
SIOUX FALLS, LLC; HAMMONS OF 
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SOUTH CAROLINA, LLC; HAMMONS 
OF TULSA, LLC; HAMMONS, INC.; 
HAMPTON CATERING CO., INC.; HOT 
SPRINGS CATERING CO., INC.; 
HUNTSVILLE CATERING, LLC; 
INTERNATIONAL CATERING CO., 
INC.; JQH - ALLEN DEVELOPMENT, 
LLC; JQH - CONCORD 
DEVELOPMENT, LLC; JQH - EAST 
PEORIA DEVELOPMENT, LLC; JQH - 
FT. SMITH DEVELOPMENT, LLC; JQH 
- GLENDALE AZ DEVELOPMENT, 
LLC; JQH - KANSAS CITY 
DEVELOPMENT, LLC; JQH - LA VISTA 
CY DEVELOPMENT, LLC; JQH - LA 
VISTA CONFERENCE CENTER 
DEVELOPMENT, LLC; JQH - LA VISTA 
III DEVELOPMENT, LLC; JQH - LAKE 
OF THE OZARKS DEVELOPMENT, 
LLC; JQH - MURFREESBORO 
DEVELOPMENT, LLC; JQH - NORMAL 
DEVELOPMENT, LLC; JQH - NORMAN 
DEVELOPMENT, LLC; JQH - 
OKLAHOMA CITY BRICKTOWN 
DEVELOPMENT, LLC; JQH - OLATHE 
DEVELOPMENT, LLC; JQH - 
PLEASANT GROVE DEVELOPMENT, 
LLC; JQH - ROGERS CONVENTION 
CENTER DEVELOPMENT, LLC; JQH - 
SAN MARCOS DEVELOPMENT, LLC; 
JOHN Q. HAMMONS 2015 LOAN 
HOLDINGS, LLC; JOHN Q. HAMMONS 
CENTER, LLC; JOHN Q. HAMMONS 
HOTELS DEVELOPMENT, LLC; JOHN 
Q. HAMMONS HOTELS 
MANAGEMENT I CORPORATION; 
JOHN Q. HAMMONS HOTELS 
MANAGEMENT II, LP; JOHN Q. 
HAMMONS HOTELS MANAGEMENT, 
LLC; JOPLIN RESIDENCE CATERING 
CO., INC.; JUNCTION CITY CATERING 
CO., INC.; KC RESIDENCE CATERING 
CO., INC.; LA VISTA CY CATERING 
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CO., INC.; LA VISTA ES CATERING 
CO., INC.; LINCOLN P STREET 
CATERING CO., INC.; LOVELAND 
CATERING CO., INC.; MANZANO 
CATERING CO., INC.; 
MURFREESBORO CATERING CO., 
INC.; NORMAL CATERING CO., INC.; 
OKC COURTYARD CATERING CO., 
INC.; R-2 OPERATING CO., INC.; 
REVOCABLE TRUST OF JOHN Q. 
HAMMONS DATED DECEMBER 28, 
1989 AS AMENDED AND RESTATED; 
RICHARDSON HAMMONS, LP; 
ROGERS ES CATERING CO., INC.; SGF 
- COURTYARD CATERING CO., INC.; 
SIOUX FALLS CONVENTION/ARENA 
CATERING CO., INC.; ST. CHARLES 
CATERING CO., INC.; TULSA/169 
CATERING CO., INC.; U.P. CATERING 
CO., INC.,  
 
          Appellants, 
 
v. 
 
OFFICE OF THE UNITED STATES 
TRUSTEE,  
 
          Appellee, 
 
ACADIANA MANAGEMENT GROUP, 
LLC; ALBUQUERQUE-AMG 
SPECIALTY HOSPITAL, LLC; 
CENTRAL INDIANA-AMG SPECIALTY 
HOSPITAL, LLC; LTAC HOSPITAL OF 
EDMOND, LLC; HOUMA-AMG 
SPECIALTY HOSPITAL, LLC; LTAC OF 
LOUISIANA, LLC; LAS VEGAS-AMG 
SPECIALTY HOSPITAL, LLC; 
WARREN BOEGEL; BOEGEL FARMS, 
LLC and THREE BO'S, INC. 
 
Amici Curiae. 
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_________________________________ 

Appeal from the United States Bankruptcy Court  
for the District of Kansas 

(16-21142) 
_________________________________ 

Nicholas Zluticky (with Zachary H. Hemenway, Michael P. Pappas, and J. Nicci Warr on 
the briefs) of Stinson LLP, Kansas City and Clayton, Missouri, for Debtors-Appellants. 
 
Jeffrey E. Sandberg (with Mark B. Stern, Ramona D. Elliott, P. Matthew Sutko, Andrew 
W. Beyer, and Brian M. Boynton on the brief) of the U.S. Department of Justice, 
Washington, District of Columbia, for Appellee. 
 
Bradley L. Drell and Heather M. Mathews of Gold, Weems, Bruser, Sues & Rundell, 
Alexandria, Louisiana, on the brief for Amici Curiae. 

_________________________________ 

Before BACHARACH, EBEL, and PHILLIPS, Circuit Judges. 
_________________________________ 

PHILLIPS, Circuit Judge. 
_________________________________ 

Appellants, seventy-six Chapter 11 debtors associated with John Q. Hammons 

Hotels & Resorts (Debtors), argue that they incurred more than $2.5 million of quarterly 

Chapter 11 disbursement fees from January 2018 through December 2020. First, Debtors 

fault the bankruptcy court’s statutory interpretation, arguing that it applied the quarterly 

fees retroactively to pending cases against Congress’s intent. We conclude that the 

presumption against retroactivity doesn’t apply here, because Congress increased the 

quarterly bankruptcy fees prospectively. Second, and alternatively, Debtors fault 

Congress, arguing that charging different Chapter 11 disbursement fees depending on the 

location of the bankruptcy filing violates the uniformity requirement of the Bankruptcy 

Clause, U.S. Const. art I, § 8, cl. 4. On this point, we conclude that Debtors must prevail. 
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Accordingly, we reverse and remand for recalculation of the quarterly Chapter 11 

disbursement fees and a refund of overpayments. 

BACKGROUND 

I. Historical Background 

The federal judiciary is divided into ninety-four judicial districts. Nearly all 

judicial districts have a bankruptcy court. The Department of Justice, through its Trustee 

Program, administers bankruptcy proceedings for eighty-eight judicial districts.1 E.g., In 

re Cir. City Stores, Inc., 996 F.3d 156, 160 (4th Cir. 2021). The Judicial Conference, 

through its Bankruptcy Administrator Program, administers bankruptcy proceedings in 

the remaining six districts, located in Alabama and North Carolina. Id. (footnote omitted). 

This system of dual bankruptcy programs began in 1978. See Pub. L. No. 95-598, 

§§ 224–32, 92 Stat. 2549, 2662–65 (1978). Before then, bankruptcy judges in all judicial 

districts supervised and administered their own bankruptcy proceedings. H.R. Rep. No. 

95-595, at 4 (1977), as reprinted in 1978 U.S.C.C.A.N. 5963, 5965–66. In 1978, 

Congress launched a pilot trustee program (1) to alleviate the administrative burdens on 

bankruptcy judges, (2) to remove any appearance of bias arising from judges’ 

 
1 The Eastern and Western Districts of Arkansas share a bankruptcy court. See 

United States Courts, https://www.uscourts.gov/about-federal-courts/federal-courts-
public/court-website-links (last visited August 10, 2021). And the judicial districts 
for the Virgin Islands, Northern Mariana Islands, and Guam don’t have bankruptcy 
courts. See Boston College Law Library, Bankruptcy Courts, 
https://lawguides.bc.edu/c.php?g=350874&p=2367777 (last visited August 10, 2021). 
But the Trustee Program still covers bankruptcy proceedings in these districts. See 
Judicial Districts Covered by USTP Regions, Department of Justice, 
https://www.justice.gov/ust/judicial-districts-covered-ustp-regions (last visited 
August 10, 2021). 
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administering cases, and (3) to establish bankruptcy-court “watchdogs.” Id.; Pub. L. No. 

95-598, §§ 224–32, 92 Stat. at 2662–65.  

In 1986, Congress made the program permanent in all judicial districts, but 

allowed Alabama and North Carolina until 1992 to join. Bankruptcy Judges, United 

States Trustees, and Family Farmer Bankruptcy Act of 1986, Pub. L. No. 99-554, 

§§ 111–17, 302(d), 100 Stat. 3088, 3090–96, 3119–23 (1986). 

But in 1990, Congress extended the temporary delay until 2002. Judicial 

Improvements Act of 1990, Pub. L. No. 101-650, § 317(a), 104 Stat. 5089, 5115 (1990). 

Then in 2000, Congress granted Alabama and North Carolina a permanent exemption 

from joining the Trustee Program. Federal Courts Improvement Act of 2000, Pub. L. No. 

106-518, § 501, 114 Stat. 2410, 2421–22 (2000). 

This left the country with two different bankruptcy-administration programs. Each 

has a separate funding source. The general judicial budget funds Bankruptcy 

Administrators in Alabama and North Carolina. Matter of Buffets, L.L.C., 979 F.3d 366, 

383 (5th Cir. 2020); cf. 28 U.S.C. § 1930(a)(7). Debtors’ fees fund the Trustee Program 

everywhere else.2 H.R. Rep. No. 99-764, at 22 (1986), as reprinted in 1986 U.S.C.C.A.N. 

5227, 5234.  

Chapter 11 debtors pay quarterly disbursement fees. 28 U.S.C. § 1930(a)(6). 

Bankruptcy courts calculate and collect these fees based on the size of quarterly 

 
2 Though Congress annually appropriates funds to the Trustee Program, it offsets 

appropriations with the bankruptcy fees collected. H.R. Rep. No. 115-130, at 6–7 (2017), 
as reprinted in 2017 U.S.C.C.A.N. 154, 159. 
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“disbursements” paid creditors. Id. At first, Congress imposed these fees only in Trustee 

districts. See Buffets, 979 F.3d at 371. But in 1994, the Ninth Circuit ruled that imposing 

a “different, more costly system” on debtors everywhere except Alabama and North 

Carolina violated the Bankruptcy Clause’s requirement that bankruptcy laws be uniform. 

St. Angelo v. Victoria Farms, Inc., 38 F.3d 1525, 1531–33 (9th Cir. 1994). The next year, 

Congress enacted § 1930(a)(7), which allowed the Judicial Conference to require debtors 

“to pay fees equal to those imposed” in Trustee districts.3 Federal Courts Improvement 

Act of 2000 § 105. A year later, the Judicial Conference set fees in Bankruptcy 

Administrator districts “in the amounts specified [for Trustee districts], as those amounts 

may be amended from time to time.” Report of the Proceedings of the Judicial 

Conference of the United States 45–46 (2001), 

https://www.uscourts.gov/sites/default/files/2001-09_0.pdf.  

For the next seventeen years or so, Trustee and Bankruptcy Administrator districts 

charged the same quarterly fees. That changed with Congress’s 2017 Amendment to 

§ 1930(a)(6), which mandated increased quarterly Chapter 11 disbursement fees for large 

debtors in Trustee districts. Additional Supplemental Appropriations for Disaster Relief 

Requirements Act, 2017, Pub. L. No. 115-72, § 1004(a)(2), 131 Stat. 1224, 1232 (2017). 

 
3 In a 2020 amendment effective on January 12, 2021, Congress amended 

“may” to “shall.” Bankruptcy Administration Improvement Act of 2020, Pub. L. No. 
116-325, § 3(d)(2), 134 Stat. 5086, 5088 (2020); see 28 U.S.C. § 1930(a)(7) (2021) 
(providing that “the Judicial Conference of the United States shall require [Chapter 
11 debtors] to pay fees equal to those imposed” in Trustee districts). For quarters in 
2021 and afterward, Congress has restored equilibrium for fees charged in 
Bankruptcy Administrator and Trustee districts. 
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With this Amendment, Congress sought to secure funding levels in the Trustee Program 

districts, whose declining bankruptcy filings had reduced fees that contributed to overall 

funding. H.R. Rep. No. 115-130, at 6–7 (2017), as reprinted in 2017 U.S.C.C.A.N. 154, 

159; see also Cir. City Stores, 996 F.3d at 161. Under the 2017 Amendment, each year 

from 2018 through 2022, fees would increase for debtors with at least $1 million 

quarterly disbursements if “as of September 30 of the most recent full fiscal year,” 

Trustee Program funds were below $200 million.4 § 1004(a)(2). This substantially raised 

fees for these Trustee Program debtors, from a maximum of $30,000 to the lesser of 

either $250,000 or one percent of the quarterly disbursement.5 Id.; 28 U.S.C. § 1930(a)(6) 

(2008).  

For quarters beginning on and after January 1, 2018, quarterly Chapter 11 

disbursement fees increased on all large debtors in Trustee districts, even debtors whose 

bankruptcy cases were pending before that date. See, e.g., Buffets, 979 F.3d at 372. 

Bankruptcy Administrator debtors got a better deal. The Judicial Conference didn’t 

increase quarterly fees for those debtors until October 2018, and then, the increase didn’t 

 
4 Congress also intended to finance eighteen new bankruptcy judgeships. See 

H.R. Rep. No. 115-130, at 7. To that end, Congress allocated 98% percent of the fees 
to the Trustee Program fund and 2% percent to the general Treasury fund. See 
§ 1004. 

 
5 In the 2020 Amendment, Congress reduced fees to the lesser of 0.8% of the 

disbursement or $250,000. § 3(d)(1).  
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apply prospectively to pending cases.6 Thus, in Bankruptcy Administrator districts, 

unlike in Trustee districts, large debtors with cases pending before October 2018 incurred 

no increased fees however long their cases remained pending. E.g., Buffets, 979 F.3d at 

372. 

II. Procedural Background 

In June 2016, Debtors filed Chapter 11 bankruptcy cases in the District of Kansas, 

a Trustee district.7 Their cases remained pending in January 2018 when the 2017 

Amendment took effect. After that, their quarterly fees markedly increased. As of 

December 31, 2019, Debtors had paid over $2.5 million more in quarterly fees than they 

would have paid had they filed in a Bankruptcy Administrator district.  

In the bankruptcy court, Debtors challenged the quarterly Chapter 11 

disbursement-fee increase. They argued that the 2017 Amendment was unconstitutional 

“because it was unequally applied during the first three quarters of 2018 and because it 

was applied retroactively both without clear Congressional intent and only in states where 

the United States Trustee Program operates—excluding bankruptcy petitions filed in 

North Carolina and Alabama.” Debtors/Appellants’ App. vol. 71 at 9871. The bankruptcy 

court rejected both arguments and declined to redetermine Debtors’ quarterly 

disbursement fees. We review under 28 U.S.C. § 158(d)(2). 

 
6 Report of the Proceedings of the Judicial Conference of the United States 11–12 

(2018), https://www.uscourts.gov/sites/default/files/2018-09_proceedings.pdf. 
 
7 Because of their many business locations, Debtors had the flexibility to have 

filed in the Bankruptcy Administrator districts instead. 
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DISCUSSION 

 On appeal, Debtors maintain (1) that the bankruptcy court erred in interpreting the 

2017 Amendment to require increased fees retroactively, and (2) that the 2017 

Amendment violates the Constitution’s Bankruptcy Clause by applying a bankruptcy law 

nonuniformly. We review these legal issues de novo, beginning with the retroactivity 

challenge.8 See In re Herd, 840 F.2d 757, 759 (10th Cir. 1988) (citation omitted). 

I. Retroactivity 

Debtors argue that applying the 2017 Amendment to their bankruptcy cases, which 

were pending in January 2018, is “impermissibly retroactive.” Opening Br. at 42. 

Specifically, they contend that the Amendment’s fee increases apply only to bankruptcy 

cases filed after January 1, 2018, not to cases pending then. The Fourth and Fifth Circuits 

have rejected this argument. Cir. City Stores, 996 F.3d at 168–69; Buffets, 979 F.3d at 

374–76. We do too. 

Obviously, if Congress applies a new law to earlier events, this raises notice issues 

and could upset “settled expectations.” Landgraf v. USI Film Prods., 511 U.S. 244, 265 

(1994) (footnote omitted). So courts apply a presumption against retroactivity when 

interpreting statutes. See id. at 277. Under this canon of construction, we presume that 

Congress didn’t intend a statute to have a “genuinely ‘retroactive’ effect.” Id. We employ 

a two-step analysis in assessing whether the presumption applies. Id. at 280. First, we 

 
8 We address the retroactivity challenge first, because if Debtors prevailed on 

this issue we wouldn’t need to decide the constitutionality of the 2017 Amendment 
under the Bankruptcy Clause. 
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employ ordinary statutory-interpretation tools “to determine whether Congress has 

expressly prescribed the statute’s proper reach.” Id. If so, our analysis stops there. Id. If 

not, second, we “must determine whether the new statute would have retroactive effect, 

i.e., whether it would impair rights a party possessed when he acted, increase a party’s 

liability for past conduct, or impose new duties with respect to transactions already 

completed.” Id. “If the statute would operate retroactively, our traditional presumption 

[against retroactivity] teaches that it does not govern absent clear congressional intent 

favoring such a result.” Id.  

Debtors contend that we should apply the presumption against retroactivity to the 

2017 Amendment; that is, they argue that the 2017 Amendment’s text is ambiguous about 

whether it applies to already-pending cases and that it would have an impermissible 

retroactive effect if applied in such cases. We interpret the 2017 Amendment as 

increasing fees in pending cases. Accord Cir. City Stores, 996 F.3d at 168–69; Buffets, 

979 F.3d at 374–75. Under § 1930(a)(6), debtors owe quarterly fees “in each case” and 

“for each quarter,” regardless of case filing date. Id. (emphasis added). And the 2017 

Amendment shows that Congress intended to increase quarterly fees for all 

disbursements paid on or after January 1, 2018. The 2017 Amendment ties the quarterly-

fee increase to the disbursement date, no matter when the bankruptcy case was filed. The 

increase applies to “quarterly fees payable . . . for disbursements made in any calendar 

quarter that begins on or after the date of enactment.” § 1004 (emphasis added). The 

legislative history contains similar language. See H.R. Rep. No. 115-130, at 10 (providing 
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that the fee increase “applies to quarterly fees payable for any quarter that begins on or 

after the effective date of this legislation”).  

Even so, Debtors argue that we should draw a negative inference from the 2017 

Amendment’s not more specifically applying its fee increases to pending cases. Debtors 

contend that whether the 2017 Amendment applies to those cases is ambiguous. Debtors 

contrast the 2017 Amendment’s language to Congress’s language in a clarifying 

amendment for a 1996 fee increase, which specified that it applied to pending cases. 

Debtors also point to amendments to Chapter 12 of the Bankruptcy Code contained in the 

same act as the 2017 Amendment, which did so also.  

We decline to draw a negative inference. Debtors haven’t overcome the 2017 

Amendment’s language increasing quarterly fees for all postenactment disbursements. 

Additionally, Debtors’ legislative examples differ. Congress intended the 1996 clarifying 

amendment to resolve judicial disagreement about whether a 1996 fee increase applied in 

pending cases. Cir. City Stores, 996 F.3d at 168 (citation omitted). By contrast, the 2017 

Amendment increases all quarterly fees for disbursements made after its effective date. 

And when enacting the 2017 Amendment, “Congress operated under [a] widespread 

understanding that fee increases apply to postenactment disbursements in pending cases.” 

Buffets, 979 F.3d at 374 (citation omitted). 

Similarly, a negative inference doesn’t arise from the Chapter 12 amendment, 

because that amendment addresses a different subject from § 1930(a)(6)’s. Cf. Martin v. 

Hadix, 527 U.S. 343, 356 (1999) (finding a proposed negative inference inapposite 

because it depended on legislation on a “wholly distinct subject matter[]”). That 
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amendment enlarged the scope of Chapter 12 discharge by expanding what debts are 

dischargeable. See Additional Supplemental Appropriations for Disaster Relief 

Requirements Act, 2017, § 1005; see also Buffets, 979 F.3d at 375 n.5 (citation omitted). 

To preserve existing rights in discharge, Congress clarified that the amendment didn’t 

reach pending cases with existing discharge orders. Buffets, 979 F.3d at 375 n.5. 

Congress needn’t have employed similar language when addressing the unrelated matter 

of Chapter 11 quarterly-fee increases, long assumed applicable to pending cases. See id. 

(citation omitted). 

Even if we viewed the 2017 Amendment as ambiguous, we still wouldn’t apply 

the presumption against retroactivity. We conclude that the 2017 Amendment doesn’t 

operate retroactively. The presumption against retroactivity applies only when “the new 

provision attaches new legal consequences to events completed before its enactment.” 

Landgraf, 511 U.S. at 269–70. As described, to have a retroactive effect, a new provision 

must “impair rights a party possessed when he acted, increase a party’s liability for past 

conduct, or impose new duties with respect to transactions already completed.” Id. at 280. 

We’ve previously ruled that an amendment increasing § 1930(a)(6)’s quarterly fees 

wasn’t retroactive, because the amendment merely “trigger[ed] prospective assessment of 

fees from the amendment’s effective date.” In re CF & I Fabricators of Utah, Inc., 150 

F.3d 1233, 1237 (10th Cir. 1998) (citation omitted). Most courts have concluded that the 

2017 Amendment isn’t retroactive, reasoning that the fee increase applies prospectively. 

See, e.g., Buffets, 979 F.3d at 375–76. We’re persuaded by the Fifth Circuit’s reasoning 

that the fee increase resembles a property-tax increase after a home purchase. See id. at 
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376 (citation and footnote omitted). The Supreme Court has described such taxes as 

“uncontroversially prospective.” Landgraf, 511 U.S. at 269 n.24 (citation omitted).  

Debtors can’t refute this reasoning. Instead, they argue that “[w]hen the increased 

fees were applied to [their] bankruptcy cases, new legal obligations . . . were retroactively 

applied to their decision to file” in a Trustee district, rather than a Bankruptcy 

Administrator district. Opening Br. at 47. Debtors miss the mark. The issue is whether the 

2017 Amendment’s increasing of quarterly fees is retroactive. Cf. Antonin Scalia & 

Bryan Garner, Reading Law: The Interpretation of Legal Texts 264 (2012) 

(“[R]etroactivity is to be judged with regard to the act or event that the statute is meant to 

regulate[.]”). The 2017 Amendment imposes no new legal consequences on disbursement 

fees before January 2018. Thus, we reject Debtors’ retroactivity challenge to the 2017 

Amendment. Even if Debtors’ expectations were unsettled, legislation isn’t “unlawful 

solely because it upsets otherwise settled expectations.”9 Pension Benefit Guar. Corp. v. 

R.A. Gray & Co., 467 U.S. 717, 729–30 (1984) (citations omitted).  

II. Bankruptcy Clause Uniformity 

A. The 2017 Amendment is a Law on “the Subject of Bankruptcies” 

The Bankruptcy Clause authorizes Congress to enact “uniform Laws on the 

subject of Bankruptcies throughout the United States,” thus requiring geographic 

 
9And we note that the 2017 Amendment was preceded by some tremors. In 

2015, the Department of Justice signaled plans to seek a fee increase soon, and the next 
year, the department proposed increasing fees in October 2016. U.S. Dep’t of Justice, 
U.S. Trustee Program: FY 2017 Performance Budget Congressional Submission 9–10 
(2016), https://go.usa.gov/xpYS3; U.S. Dep’t of Justice, U.S. Trustee Program: FY 2016 
Performance Budget Congressional Submission 7 (2015), https://go.usa.gov/xpYJu. 
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uniformity. U.S. Const. art I, § 8, cl. 4. The United States Trustee first contends that we 

needn’t determine whether the 2017 Amendment violates this limitation, because the 

Amendment isn’t a substantive law “on the subject of bankruptcies.” The Trustee 

contends that the Amendment concerns an administrative matter and is not subject to the 

uniformity requirement. In that regard, the Trustee likens dual-system quarterly Chapter 

11 disbursement fees to statutorily optional bankruptcy appellate panels, which only 

some judicial circuits use, or to optional local rules among bankruptcy courts. The 

Trustee also notes that 28 U.S.C. § 1930(f)(3) allows bankruptcy courts to waive some 

fees.  

Every court that has addressed the Trustee’s argument has rejected it, and for good 

reason. See, e.g., In re Clinton Nurseries, Inc., 998 F.3d 56, 64 (2d Cir. 2021) (“The 

Trustee’s argument has been repeatedly rejected by other courts.” (collecting cases)); cf. 

Buffets, 979 F.3d at 377 (“The consensus view of bankruptcy courts that Chapter 11 fees 

are Bankruptcy Clause legislation is likely correct.”). The 2017 Amendment fits within 

the Supreme Court’s broad definition of “bankruptcy” as “the subject of the relations 

between an insolvent or nonpaying or fraudulent debtor and his creditors, extending to his 

and their relief.” Ry. Lab. Execs.’ Ass’n v. Gibbons, 455 U.S. 457, 466 (1982) (internal 

quotation marks and citations omitted). The Amendment concerns a statute 

(§ 1930(a)(6)) imposing fees that a debtor must pay before paying creditors. See, e.g., 

Clinton Nurseries, 998 F.3d at 64 (“Under § 1930(a)(6), a debtor must pay pre-

confirmation [quarterly] fees as an administrative priority expense before it pays its 

commercial creditors, bondholders, and shareholders.” (internal quotation marks and 
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citation omitted)). Any fee increase reduces what creditors receive. Buffets, 979 F.3d at 

377 (citation omitted); see Clinton Nurseries, 998 F.3d at 64 (“[A]ny change in fees 

imposed pursuant to § 1930 affects the amount of funds available for distribution to 

lower-priority creditors.” (internal quotation marks and citation omitted)). Unlike the 

Trustee’s examples, § 1930(a)(6) requires debtors to pay potentially significant sums: by 

December 2019, the 2017 Amendment increased Debtors’ fees more than $2.5 million. 

Cf. Buffets, 979 F.3d at 377 (“[U]nlike the varying procedures that only indirectly might 

lead to different outcomes, the fee increase has a direct effect on what creditors 

receive[.]” (citation omitted)).  

We also reject the Trustee’s argument that if every law bearing on distributions to 

creditors qualified as “laws on the subject of bankruptcies,” the Bankruptcy Clause would 

extend even to taxes and business regulations. The 2017 Amendment and § 1930(a)(6) in 

which it rests are laws on the subject of bankruptcies. It governs relations between 

debtors and creditors. Indeed, Congress enacted the 2017 Amendment under the authority 

given by the Bankruptcy Clause. See 163 Cong. Rec. H3003-03 (daily ed. May 1, 2017) 

(statement of Rep. John Conyers). And 28 U.S.C. § 1930 is entitled “Bankruptcy fees,” as 

part of “An Act to establish a uniform Law on the Subject of Bankruptcies,” Pub. L. No. 

95-598, 92 Stat. 2549. See Clinton Nurseries, 998 F.3d at 64 (finding persuasive that 

“[t]he 2017 Amendment amends a statute, § 1930, that is literally entitled: ‘Bankruptcy 

fees’” (citation and footnote omitted)). So the 2017 Amendment governs debtor-creditor 

relations and thus concerns “the subject of bankruptcies,” leaving it subject to the 

Bankruptcy Clause’s uniformity requirement.  
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B. Uniformity  

To defeat Debtors’ constitutional challenge, the Trustee argues two alternative 

theories: (1) that the pre-2020 Amendment versions of § 1930(a)(6) and (7) together in 

fact already require uniform quarterly disbursement fees in all judicial districts, and (2) 

more narrowly, that the 2017 Amendment is constitutionally uniform because it increased 

quarterly fees on all large debtors in Trustee districts. Again, we’re unpersuaded. 

1. Sections 1930(a)(6) and (7) Didn’t Impose Uniform Quarterly 
Fees Across All Judicial Districts  

 
Until the 2020 Amendment revised “may” to “shall” in § 1930(a)(7), 

Bankruptcy Administration Improvement Act of 2020, Pub. L. No. 116-325, 

§ 3(d)(2), 134 Stat. 5086, 5088 (2020), that section provided that the Judicial 

Conference “may require” debtors in Bankruptcy Administrator districts “to pay fees 

equal to those imposed” in Trustee districts. Federal Courts Improvement Act of 

2000. The Trustee argues that “may require” is mandatory, requiring the Judicial 

Conference to impose the same quarterly fees as imposed in Trustee districts. To 

bolster this point, the Trustee notes that Congress enacted this “may require” term 

after St. Angelo, to resolve any conceivable uniformity problems.  

But the pre-2020 Amendment § 1930(a)(7)’s “may” is permissive. Granted, 

“the mere use of ‘may’ is not necessarily conclusive of congressional intent to 

provide for a permissive or discretionary authority.” Cortez Byrd Chips, Inc. v. Bill 

Harbert Constr. Co., 529 U.S. 193, 198–99 (2000) (citations omitted). But for two 

reasons, we’re persuaded that Congress intended to use “may” in a permissive sense. 
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First, in the very next sentence in § 1930(a)(7), Congress used “shall.” Id. (“Such 

fees shall be deposited as offsetting receipts to the fund established under section 

1931 of this title and shall remain available until expended.”); see Lopez v. Davis, 

531 U.S. 230, 241 (2001) (finding persuasive “Congress’ use of the permissive 

‘may’” in “contrast[] with the legislators’ use of a mandatory ‘shall’ in the very same 

section”). And second, Congress also repeatedly used “shall” elsewhere in § 1930. 

See, e.g., 28 U.S.C. § 1930(a)(6) (“[A] quarterly fee shall be paid to the United States 

trustee . . . .”).  

Disregarding the plain language, the Trustee contends that the 2020 

Amendment’s amending “may” to “shall” shows Congress’s longstanding intent that 

§ 1930(a)(7) be mandatory. The Trustee emphasizes that in the “Findings and 

Purpose” section of the Act containing the Amendment, Congress stated that the 

legislation “confirm[s] the longstanding intention of Congress that quarterly fee 

requirements remain consistent across all Federal judicial districts.” Response Br. at 

31 (alteration omitted) (quoting Bankruptcy Administration Improvement Act of 

2020 § 2(a)(4)(B)).  

Though this finding merits some weight, it doesn’t control our interpretation of 

the earlier Congress’s intent in enacting § 1930(a)(7). See Haynes v. United States, 

390 U.S. 85, 87 n.4 (1968) (“The view of a subsequent Congress . . . provide[s] no 

controlling basis from which to infer the purposes of an earlier Congress.” (citations 

omitted)). Indeed, “the views of a subsequent Congress form a hazardous basis for 

inferring the intent of an earlier one.” Consumer Prod. Safety Comm’n v. GTE 
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Sylvania, Inc., 447 U.S. 102, 117 (1980) (citation and footnote omitted). The clear 

ordinary meaning of “may” outweighs Congress’s 2020 view of any purportedly 

longstanding intention.10 Accord Clinton Nurseries, 998 F.3d at 66 n.9 (“[T]he 

Congress that passed the 2020 Act inevitably looked through the lens of the 

constitutional quagmire that resulted [from use of the word ‘may’] . . . . We conclude 

that the ordinary meaning of ‘may’ as permissive rather than 

mandatory . . . outweighs Congress’s subsequent statement regarding its earlier 

meaning[.]” (citation omitted)).  

Additionally, as the Second and Fifth Circuits reasoned in rejecting the 

Trustee’s position, “[it] is . . . telling that the Judicial Conference itself apparently 

understood the 2017 Amendment as authorizing, but not requiring, it to impose a fee 

increase in [Bankruptcy Administrator] Districts.” Id. at 67; see Buffets, 979 F.3d at 

378 n.10 (citation omitted). Thus, § 1930(a)(7) merely permitted the Judicial 

Conference to impose the same quarterly fees on Bankruptcy Administrator debtors 

as Congress did on Trustee debtors. So at least before the 2020 Amendment, § 1930 

didn’t require that quarterly fees be consistent nationwide.11 Accord Clinton 

 
10 Cf. GTE Sylvania, Inc., 447 U.S. at 108 (“[T]he starting point for 

interpreting a statute is the language of the statute itself.”). 
 
11 Though, as the Trustee contends, “courts should, if possible, interpret 

ambiguous statutes to avoid rendering them unconstitutional,” United States v. Davis, 
139 S. Ct. 2319, 2332 n.6 (2019), § 1930(a)(7) is unambiguous. 
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Nurseries, 998 F.3d at 67–68; Buffets, 979 F.3d at 378 n.10. So we now assess the 

2017 Amendment for unconstitutional nonuniformity.  

2. The 2017 Amendment is Unconstitutionally Nonuniform  
 
We hold that the 2017 Amendment is unconstitutionally nonuniform, because it 

allows higher quarterly disbursement fees on Chapter 11 debtors in Trustee districts than 

charged to equivalent debtors in Bankruptcy Administrator districts. We acknowledge 

that the Fourth and Fifth Circuits have upheld the Amendment against a Bankruptcy 

Clause challenge. Cir. City Stores, 996 F.3d at 165; Buffets, 979 F.3d at 378–79. But we 

agree with the Second Circuit’s well reasoned and unanimous ruling to the contrary. See 

Clinton Nurseries, 998 F.3d at 69–70.  

In upholding the Chapter 11 quarterly disbursement-fee increase, the Fourth and 

Fifth Circuits relied on Blanchette v. Connecticut General Insurance, 419 U.S. 102 

(1974), which ruled that in enacting bankruptcy laws, Congress may “take into account 

differences that exist between different parts of the country, and . . . fashion legislation to 

resolve geographically isolated problems.” 419 U.S. at 159; see Cir. City Stores, 996 F.3d 

at 166 (comparing the quarterly-fees issue to Blanchette); Buffets, 979 F.3d at 378 

(same). In Blanchette, the Supreme Court upheld legislation creating a special court and 

laws for bankrupt railroads in the northeast and midwest regions of the country. 419 U.S. 

at 108, 159–61. At the time of enactment, all the bankrupt railroads were operating there. 

Id. at 160. The Fourth and Fifth Circuits likened the geography-specific legislation in 

Blanchette to the 2017 Amendment’s geographic distinction between the eighty-eight 

Trustee districts and the six Administrator districts in Alabama and North Carolina. Cir. 
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City Stores, 996 F.3d at 166; Buffets, 979 F.3d at 378. The Trustee would have us adopt 

this reasoning.  

But the Second Circuit rejected the analogy to Blanchette and we’re more 

persuaded by that court’s reasoning than by the Fourth and Fifth Circuit’s. Cf. Clinton 

Nurseries, Inc., 998 F.3d at 68–69. As the Second Circuit reasoned, though Blanchette 

permitted geography-specific legislation, the challenged Act there still satisfied the 

Bankruptcy Clause’s requirement that a law “apply uniformly to a defined class of 

debtors.”12 Gibbons, 455 U.S. at 473; see Blanchette, 419 U.S. at 159–61; see also 

Clinton Nurseries, Inc., 998 F.3d at 68. The Act applied uniformly to all bankrupt 

railroads. Blanchette, 419 U.S. at 159–61; see Clinton Nurseries, Inc., 998 F.3d at 68. 

And so the Act also addressed a geographically isolated problem: no members of the 

class of debtors existed outside the defined region, see Blanchette, 419 U.S. at 159–60; 

that is, “all members of the class of debtors impacted by the statute were confined to a 

sole geographic area,” Clinton Nurseries, 998 F.3d at 68. By contrast, the 2017 

Amendment increased fees for all large Chapter 11 bankruptcy debtors in Trustee 

Program districts, with no showing that “members of that broad class are absent in 

 
12 We acknowledge that the Bankruptcy Clause doesn’t require perfect 

uniformity. See In re Reese, 91 F.3d 37, 39 (7th Cir. 1996) (Posner, C.J.). For 
instance, state property laws may affect what property is available for distribution. 
Stellwagen v. Clum, 245 U.S. 605, 613 (1918) (citation omitted). But the “flexibility 
inherent in the constitutional provision,” that the Trustee relies on, Br. of Appellee at 
33 (quoting Buffets, 979 F.3d at 378), has limits, see, e.g., Gibbons, 455 U.S. at 473 
(requiring bankruptcy laws to apply uniformly to classes of debtors). For the reasons 
discussed, Congress has encountered the bounds of this flexibility with the 2017 
Amendment. 
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[Bankruptcy Administrator] districts.” Id. at 68–69. Common sense tells us that in 2018 

through 2020, debtors like those here had bankruptcy cases pending in Alabama and 

North Carolina. So unlike the Act challenged in Blanchette, the 2017 Amendment neither 

applies uniformly to a class of debtors nor addresses a geographically isolated problem. 

As the Second Circuit reasoned, the 2017 Amendment “presents the exact problem 

avoided in Blanchette:” it substantially increased fees, potentially by millions, for one 

debtor but not another “identical in all respects save the geographic locations in which 

they filed for bankruptcy.” Clinton Nurseries, 998 F.3d at 69 (footnote omitted).  

In so holding, we reject the Trustee’s arguments that the relevant class of debtors 

is exclusively Trustee-district debtors and that the Trustee Program underfunding is a 

geographically isolated problem warranting geographic-specific legislation.13 No one 

disputes that political maneuvering, not bankruptcy-policy considerations, led to the dual 

bankruptcy-administration system (which we’re not criticizing, but simply noting in 

analyzing uniformity). See id. at 69 (citation omitted); Buffets (Buffets Concurrence), 979 

F.3d at 383 (Clement, J., concurring in part and dissenting in part). Nothing distinguishes 

Alabama and North Carolina from the forty-eight other states in bankruptcy-

 
13 We acknowledge that, as the Trustee argues, the Supreme Court has struck 

down a bankruptcy law for lack of uniformity only once, and the stricken legislation 
amounted to “nothing more than a private bill” governing “only . . . one regional debtor.” 
Gibbons, 455 U.S. at 471, 473 (footnote omitted). But the Bankruptcy Clause’s 
uniformity requirement extends past private bills. We acknowledge that in Gibbons, the 
Court didn’t “impair Congress’ ability under the Bankruptcy Clause to define classes of 
debtors and to structure relief accordingly.” Id. at 473. But uniformity requires that “a 
law must at least apply uniformly to a defined class of debtors.” Id.  
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administration matters. Buffets Concurrence, 979 F.3d at 383. The Bankruptcy Clause’s 

uniformity requirement bars Congress from assessing disparate fees on debtors simply on 

grounds that it “has chosen to treat them differently.” Id.; Clinton Nurseries, 998 F.3d at 

69 (declining to create “the following inexplicable rule: Congress must enact uniform 

laws on the subject of bankruptcy . . . except when Congress elects to treat debtors non-

uniformly”).  

The Bankruptcy Clause precludes increasing fees based just on the location of the 

bankruptcy court. Cf. Buffets, 979 F.3d at 378 (“[T]he uniformity requirement 

forbids . . . ‘arbitrary regional differences in the provisions of the Bankruptcy Code.’” 

(quoting In re Reese, 91 F.3d 37, 39 (7th Cir. 1996) (Posner, C.J.)). That is what the 2017 

Amendment does. Thus, we hold that the 2017 Amendment’s fee disparities fail under 

the uniformity requirement of the Bankruptcy Clause. The Amendment imposed higher 

quarterly fees on large debtors in Trustee districts.14  

 
14 On appeal, Debtors argue that the dual bankruptcy-program system itself is 

unconstitutional, even if quarterly fees are consistent across all judicial districts. 
Debtors didn’t preserve this argument in the bankruptcy court, raising it, if at all, in 
their reply brief, and the bankruptcy court didn’t decide the question. See Rosewood 
Servs., Inc. v. Sunflower Diversified Servs., Inc., 413 F.3d 1163, 1167 (10th Cir. 
2005) (“Because this . . . argument was not made below, it is waived on appeal.” 
(citation omitted)); Hungry Horse LLC v. E Light Elec. Servs., Inc., 569 F. App’x 
566, 572 (10th Cir. 2014) (unpublished) (explaining that we needn’t consider issues 
not raised until the reply brief below and not addressed by the district court (citation 
omitted)).  
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C. We Remand for Determination of Debtors’ Quarterly Fees 

Debtors request monetary relief for “the excess fees they paid.” Opening Br. at 

50. The Trustee argues that we shouldn’t grant that requested relief. The Trustee 

reasons that courts can remedy unequal treatment either by expanding or withdrawing 

benefits, depending on legislative intent, and that, here, Congress intended to 

increase quarterly fees nationwide. Though raising fees in Alabama and North 

Carolina might solve this problem, the Trustee recognizes that we lack authority to 

do that. So he asks that we declare the 2017 Amendment unconstitutional without 

granting further relief.  

We lack authority over quarterly fees assessed in districts outside our circuit, 

and thus in Alabama or North Carolina. Cf. Buffets Concurrence, 979 F.3d at 384 

(“The St. Angelo court had no power to force Alabama and North Carolina into the 

[Trustee] system, which is why the constitutional infirmity persists and we are having 

this debate today. We have no greater authority than our colleagues on the Ninth 

Circuit to remake the bankruptcy system.”). But Debtors are entitled to relief. Cf. id. 

(proposing reducing debtors’ fees as a remedy: “What we can do is ameliorate the 

harm of unconstitutional treatment. So, we should.”). The Second Circuit awarded 

monetary relief to remedy debtors’ harms from the 2017 Amendment. See Clinton 

Nurseries, 998 F.3d at 69–70 (“To the extent that [debtor] has already paid the 

unconstitutional fee increase, it is entitled to a refund of the amount in excess of the 

fees it would have paid in a [Bankruptcy Administrator] District during the same time 

period.”). We do so as well. Thus, we remand to the bankruptcy court for a refund of 
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the amount of quarterly fees paid exceeding the amount that Debtors would have 

owed in a Bankruptcy Administrator district during the same period. This ruling is 

limited to Debtors in the instant appeal, who have standing to seek this refund.  

CONCLUSION 

We reverse and remand for determination of Debtors’ quarterly Chapter 11 fees 

and a refund of overpayment consistent with this opinion. 
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In re John Q. Hammons Fall, et al. ,  20-3203 
BACHARACH,  J.,  dissenting. 
 
 I agree with much of the majority’s excellent opinion. In my view, 

however, the 2017 amendment does not violate the Bankruptcy Clause. So I 

respectfully dissent. 

The majority points out that our nation has two separate bankruptcy 

systems. One system uses U.S. trustees in the bankruptcy courts in 48 

states, 4 territories, and the District of Columbia. See  Judicial Districts 

Covered by USTP Regions, Department of Justice, 

https://www.justice.gov/ust/judicial-districts-covered-ustp-regions (last 

visited September 3, 2021). By contrast, the bankruptcy courts in 2 states 

use bankruptcy administrators rather than U.S. trustees. Why the difference 

in systems? Politics. So we might reasonably question the need for separate 

bankruptcy systems in different states. But as the majority points out, the 

debtors didn’t preserve their challenge to the dual systems. Maj. Op. at 25 

n.14.  

Given the failure to preserve that challenge, we must consider the 

constitutionality of the 2017 amendment rather than the dual system of 

U.S. trustees and bankruptcy administrators. Because of the dual system, 

districts varied in their funding needs. This difference led to a budget 

shortfall in districts using U.S. trustees. See H.R. Rep. No. 115-130, at 8–9 

(2017).  
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Congress responded to the budget shortfall. To do so, Congress 

“define[d] classes of debtors” based on the system in place. Ry. Lab. 

Execs.’ Ass’n v. Gibbons ,  455 U.S. 457, 473 (1982). Based on this 

classification, Congress “structure[d] relief” through separate funding 

processes in districts using U.S. trustees and bankruptcy administrators. 

Id.; see Blanchette v. Connecticut Gen. Ins. Corps .  (Regional Rail 

Reorganization Cases), 419 U.S. 102, 159 (1974) (Congress may “take into 

account differences that exist between different parts of the country”). This 

approach allowed Congress to recoup the additional funds by targeting 

districts using U.S. trustees. By tailoring the financial solution to the need 

itself, Congress didn’t run afoul of the Bankruptcy Clause. In re Circuit 

City Stores, Inc. ,  996 F.3d 156, 166 (4th Cir. 2021); Matter of Buffets, 

L.L.C. ,  979 F.3d 366, 378–80 (5th Cir. 2020). 

Perhaps there shouldn’t be two separate systems, but the debtors 

forfeited their challenge to the existence of two separate systems. If we put 

aside that forfeited challenge, we have little reason to question Congress’s 

approach. The dual systems created different financial needs, and Congress 

decided to raise fees in the jurisdictions creating the budget shortfall. That 

approach wasn’t arbitrary and didn’t violate the Bankruptcy Clause. 
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7. Picard v. Citibank, N.A. (In re Bernard L. Madoff Inv. Secs. LLC), 
12 F.4th 171 (2d Cir. 2021) 



Kelly Neal

   Caution
As of: October 25, 2021 1:09 PM Z

Picard v. Citibank, N.A. (In re Bernard L. Madoff Inv. Secs. LLC)

United States Court of Appeals for the Second Circuit

March 12, 2021, Argued in Tandem; August 30, 2021, Decided

Docket Nos. 20-1333, 20-1334

Reporter
12 F.4th 171 *; 2021 U.S. App. LEXIS 26100 **

IN RE: BERNARD L. MADOFF INVESTMENT 
SECURITIES LLC;IRVING H. PICARD, TRUSTEE FOR 
THE LIQUIDATION OF BERNARD L. MADOFF 
INVESTMENT SECURITIES LLC, Plaintiff-Appellant, 
and SECURITIES INVESTOR PROTECTION 
CORPORATION, Appellant, v. CITIBANK, N.A., 
CITICORP NORTH AMERICA, INC., Defendants-
Appellees.†IRVING H. PICARD, TRUSTEE FOR THE 
LIQUIDATION OF BERNARD L. MADOFF 
INVESTMENT SECURITIES LLC, Plaintiff-Appellant, 
and SECURITIES INVESTOR PROTECTION 
CORPORATION, Appellant, v. LEGACY CAPITAL 
LTD., KHRONOS LLC, Defendants-Appellees.

Prior History: Plaintiff-Appellant Irving H. Picard was 
appointed as the trustee for the liquidation of Bernard L. 
Madoff Investment Securities LLC ("BLMIS") pursuant to 
the Securities Investor Protection Act ("SIPA"), 15 
U.S.C. §§ 78aaa et seq., to recover funds for victims of 
Bernard Madoff's Ponzi scheme. SIPA empowers 
trustees to recover property transferred by the debtor 
where the transfers are void or voidable under Sections 
548 and 550 of the Bankruptcy Code, 11 U.S.C. §§ 548, 
550, to the extent those provisions are consistent with 
SIPA. Under Sections 548 and 550 [**1] , a transferee 
may retain transfers it took "for value" and "in good 
faith." Picard brought actions against Defendants-
Appellees, Citibank, N.A., Citicorp North America, Inc., 
Legacy Capital Ltd., and Khronos LLC, to recover 
payments they received either directly or indirectly from 
BLMIS. The district court held: (1) a lack of good faith in 
a SIPA liquidation requires that the defendant-transferee 
has acted with "willful blindness;" and (2) the trustee 
bears the burden of pleading the defendant-transferee's 
lack of good faith. Relying on the district court's legal 
conclusions, the bankruptcy court dismissed the actions, 
finding Picard did not plausibly allege Defendants-
Appellees were willfully blind to the fraud at BLMIS. We 

† The Clerk of Court is respectfully directed to amend the 
caption as set forth above.

disagree with both rulings of the district court. [**2]  
Accordingly, we VACATE the judgments of the 
bankruptcy court and REMAND for further proceedings 
consistent with this opinion. Judge Menashi concurs in 
the Court's opinion, and files a separate concurring 
opinion.

Core Terms

good faith, inquiry notice, customers, blindness, 
transfers, willful, lack of good faith, liquidation, 
affirmative defense, fraudulent transfer, investors, 
district court, courts, funds, fraudulent, broker-dealer, 
fraudulent conveyance, circumstances, voidability, 
Dictionary, quotation, marks, investigate, bears, 
reasonable person, provisions, insolvent, invested, 
cases, words

Case Summary

Overview
HOLDINGS: [1]-Lack of good faith in a Securities 
Investor Protection Act (SIPA) liquidation applied an 
inquiry notice, not willful blindness, standard, and a 
SIPA trustee did not bear the burden of pleading the 
transferee's lack of good faith under 11 U.S.C.S. §§ 
548(c) and 550(b)(1), but rather, the burden to plead 
good faith was on the transferee, and thus, the district 
court erred in holding otherwise.

Outcome
Judgments vacated. Case remanded.

LexisNexis® Headnotes
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Law > ... > Bankruptcy > Liquidations > Clearing 
Banks, Commodity Brokers & Stockbrokers

Bankruptcy Law > Estate 
Property > Avoidance > Transferee Liabilities & 
Rights

Bankruptcy Law > Conversion & Dismissal > Lack of 
Good Faith

HN1[ ]  Exclusions, Clearing Banks, Commodity 
Brokers & Stockbrokers

A Securities Investor Protection Act (SIPA) liquidation is 
conducted in accordance with" the Bankruptcy Code to 
the extent consistent with SIPA. 15 U.S.C.S. § 78fff(b). 
Under the Bankruptcy Code, a transferee may retain 
transfers it took for value and in good faith. 11 U.S.C.S. 
§§ 548(c), 550(b).

Securities Law > Investment Advisers > Fiduciary 
Responsibilities

HN2[ ]  Investment Advisers, Fiduciary 
Responsibilities

Lack of good faith in a Securities Investor Protection Act 
(SIPA) liquidation applies an inquiry notice, not willful 
blindness, standard, and that a SIPA trustee does not 
bear the burden of pleading the transferee's lack of 
good faith.

Securities Law > ... > Securities Exchange Act of 
1934 Actions > Investment Schemes > Ponzi 
Schemes

HN3[ ]  Investment Schemes, Ponzi Schemes

A Ponzi scheme is an investment fraud that involves the 
payment of purported returns to existing investors from 
funds contributed by new investors.

Bankruptcy 
Law > ... > Bankruptcy > Liquidations > Clearing 
Banks, Commodity Brokers & Stockbrokers

Securities Law > Investment Advisers > Adviser, 
Broker & Dealer Liability

Securities Law > Investment Advisers > Fiduciary 
Responsibilities

HN4[ ]  Exclusions, Clearing Banks, Commodity 
Brokers & Stockbrokers

A trustee's primary duty under the Securities Investor 
Protection Act (SIPA) is to liquidate the failed broker-
dealer and, in so doing, satisfy claims made by or on 
behalf of the broker-dealer's customers for cash 
balances. In a SIPA liquidation, a fund of customer 
property, separate from the general estate of the failed 
broker-dealer, is established for priority distribution 
exclusively among customers. The "customer property" 
fund consists of cash and securities at any time 
received, acquired, or held by the debtor on behalf of 
the customers, including the proceeds of any such 
property transferred by the debtor and property 
unlawfully converted. 15U.S.C.S. § 78lll(4).

Bankruptcy 
Law > ... > Bankruptcy > Liquidations > Clearing 
Banks, Commodity Brokers & Stockbrokers

Securities Law > Investment Advisers > Adviser, 
Broker & Dealer Liability

HN5[ ]  Exclusions, Clearing Banks, Commodity 
Brokers & Stockbrokers

The Securities Investor Protection Act requires 
customers to share ratably in such customer property on 
the basis and to the extent of their respective net 
equities. 15 U.S.C.S. § 78fff-2(c)(1)(B).

Bankruptcy 
Law > ... > Bankruptcy > Liquidations > Clearing 
Banks, Commodity Brokers & Stockbrokers

Securities Law > Investment Advisers > Adviser, 
Broker & Dealer Liability

HN6[ ]  Exclusions, Clearing Banks, Commodity 
Brokers & Stockbrokers

A Securities Investor Protection Act liquidation is 
conducted in accordance with, and as though it were 
being conducted under Chapters 1, 3, and 5 and 
subchapters I and II of Chapter 7 of the Bankruptcy 
Code. 15 U.S.C.S. § 78fff(b).
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Bankruptcy Law > ... > Liquidations > Denial of 
Discharge > Concealment & Fraudulent Transfers

Bankruptcy Law > ... > Avoidance > Fraudulent 
Transfers > Intent

Bankruptcy Law > Estate 
Property > Avoidance > Limitations on Trustee 
Powers

Bankruptcy Law > ... > Avoidance > Fraudulent 
Transfers > Elements

HN7[ ]  Denial of Discharge, Concealment & 
Fraudulent Transfers

11 U.S.C.S. § 548 governs the avoidance of actually 
and constructively fraudulent transfers by the debtor. It 
permits a trustee to avoid, i.e., cancel, any transfer 
made or incurred on or within two years before the date 
of the filing of the bankruptcy petition, if the debtor made 
such transfer with actual intent to hinder, delay, or 
defraud any entity to which the debtor was or became 
indebted. 11 U.S.C.S. § 548(a)(1)-(a)(1)(A). 11 U.S.C.S. 
§ 550 authorizes a trustee to recover the property 
transferred by the debtor to any transferee (initial or 
subsequent) to the extent that a transfer is avoided 
under (inter alia) 11 U.S.C.S. § 548 of this title. 11 
U.S.C.S. § 550(a).

Bankruptcy Law > ... > Liquidations > Denial of 
Discharge > Concealment & Fraudulent Transfers

Securities Law > ... > Securities Exchange Act of 
1934 Actions > Investment Schemes > Ponzi 
Schemes

Bankruptcy Law > ... > Avoidance > Fraudulent 
Transfers > Intent

HN8[ ]  Denial of Discharge, Concealment & 
Fraudulent Transfers

Voidability under 11 U.S.C.S. § 548(a)(1)(A) focuses on 
the fraudulent intent of the debtor-transferor. Under the 
so-called Ponzi scheme presumption, the existence of a 
Ponzi scheme demonstrates actual intent as a matter of 
law because transfers made in the course of a Ponzi 
scheme could have been made for no purpose other 
than to hinder, delay or defraud creditors.

Bankruptcy Law > ... > Liquidations > Denial of 
Discharge > Concealment & Fraudulent Transfers

Bankruptcy Law > ... > Avoidance > Fraudulent 
Transfers > Constructively Fraudulent Transfers

Bankruptcy Law > ... > Avoidance > Fraudulent 
Transfers > Intent

Bankruptcy Law > ... > Avoidance > Fraudulent 
Transfers > Value

Bankruptcy Law > ... > Avoidance > Fraudulent 
Transfers > Elements

HN9[ ]  Denial of Discharge, Concealment & 
Fraudulent Transfers

Voidability under 11 U.S.C.S. § 548(a)(1)(B) covers 
constructively fraudulent transfers: if the transfer was 
made for less than a reasonably equivalent value in 
exchange for such transfer or obligation and the debtor 
was insolvent, fraud is presumed without requiring an 
actual intent to defraud by the debtor. 11 U.S.C.S. § 
548(a)(1)(B).

Bankruptcy Law > Estate 
Property > Avoidance > Transferee Liabilities & 
Rights

Bankruptcy Law > ... > Avoidance > Fraudulent 
Transfers > Value

HN10[ ]  Avoidance, Transferee Liabilities & Rights

11 U.S.C.S. § 550 authorizes a trustee to recover 
transfers voided under 11 U.S.C.S. § 548 from initial 
and subsequent transferees. § 550(a). But those 
transferees may defend against such recovery under 
various provisions of §§ 548 and 550, depending on 
whether they are initial or subsequent transferees. 
Section 550(b)(1), applicable only to subsequent 
transferees, enables a transferee that takes for value, in 
good faith, and without knowledge of the voidability of 
the transfer avoided to retain the property transferred. § 
550(a)(2)-(b)(1). Initial transferees find recourse in § 
548(c), under which a transferee that takes for value 
and in good faith has a lien on or may retain any interest 
transferred to the extent that such transferee gave value 
to the debtor in exchange for such transfer. § 548(c). 
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The main difference between § 550(b)(1) and § 548(c) 
is that § 550(b)(1) provides a complete defense to 
recovery of the property transferred, whereas under § 
548(c), the transaction is still avoided, but the transferee 
is given a lien to the extent value was given in good 
faith.

Bankruptcy Law > Procedural 
Matters > Jurisdiction > Federal District Courts

HN11[ ]  Jurisdiction, Federal District Courts

The district court has the authority to withdraw, on its 
own or upon the motion of a party, any case referred to 
the bankruptcy court. 28 U.S.C.S. § 157(d). The court 
must, on timely motion of a party, withdraw the 
reference if it determines that resolution of the 
proceeding requires consideration of both Title 11 and 
other laws of the United States regulating organizations 
or activities affecting interstate commerce.

Bankruptcy Law > Estate 
Property > Avoidance > Transferee Liabilities & 
Rights

HN12[ ]  Avoidance, Transferee Liabilities & Rights

Under the inquiry notice standard, a transferee may be 
found to lack good faith when the information the 
transferee learned would have caused a reasonable 
person in the transferee's position to investigate the 
matter further. Under the willful blindness standard, the 
defendant lacks good faith if it intentionally chose to 
blind itself to the red flags that suggest a high probability 
of fraud.

Bankruptcy Law > Estate 
Property > Avoidance > Transferee Liabilities & 
Rights

HN13[ ]  Avoidance, Transferee Liabilities & Rights

Inquiry notice is distinct from willful blindness both in 
degree and intent. A willfully blind defendant is one who 
takes deliberate actions to avoid confirming a high 
probability of wrongdoing and who can almost be said to 
have actually known the critical facts. Inquiry notice 
requires knowledge of suspicious facts that need not 
suggest a high probability of wrongdoing but are 

nonetheless sufficient to induce a reasonable person to 
investigate. Willful blindness also imputes a heightened 
sense of culpability, whereas a defendant on inquiry 
notice who fails to investigate does not necessarily do 
so with the purpose of avoiding confirming the truth.

Civil Procedure > Appeals > Standards of 
Review > De Novo Review

Governments > Legislation > Interpretation

HN14[ ]  Standards of Review, De Novo Review

The appellate court reviews interpretations of a statute 
de novo.

Bankruptcy Law > Conversion & Dismissal > Lack of 
Good Faith

HN15[ ]  Conversion & Dismissal, Lack of Good 
Faith

Inquiry notice, rather than willful blindness, is the 
appropriate standard for determining lack of good faith 
in a Securities Investor Protection Act liquidation, just as 
it is in an ordinary bankruptcy proceeding.

Bankruptcy Law > Estate 
Property > Avoidance > Transferee Liabilities & 
Rights

Bankruptcy Law > ... > Avoidance > Fraudulent 
Transfers > Value

HN16[ ]  Avoidance, Transferee Liabilities & Rights

Section 550(b) of the Bankruptcy Code, which applies to 
subsequent transferees, provides that the trustee may 
not recover from a transferee that takes for value, in 
good faith, and without knowledge of the voidability of 
the transfer avoided. 11 U.S.C.S. § 550(b)-(b)(1). 
Similarly, 11 U.S.C.S. § 548(c), which applies to initial 
transferee, permits a transferee that takes for value and 
in good faith to retain any interest transferred. § 548(c).

Governments > Legislation > Interpretation
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HN17[ ]  Legislation, Interpretation

The normal rule of statutory construction is that words 
repeated in different parts of the same statute generally 
have the same meaning.

Governments > Legislation > Interpretation

HN18[ ]  Legislation, Interpretation

When a term goes undefined in a statute, courts give 
the term its ordinary meaning. To assess ordinary 
meaning, courts consider the commonly understood 
meaning of the statute's words at the time Congress 
enacted the statute, and with a view to their place in the 
overall statutory scheme.

Governments > Legislation > Interpretation

HN19[ ]  Legislation, Interpretation

Aside from dictionary definitions, the meaning—or 
ambiguity—of certain words or phrases may only 
become evident when placed in context.

Civil Procedure > Judgments > Enforcement & 
Execution > Fraudulent Transfers

Governments > Legislation > Interpretation

HN20[ ]  Enforcement & Execution, Fraudulent 
Transfers

The concept of good faith as historically used in 
fraudulent conveyance law therefore informs the court's 
construction of the phrase in 11 U.S.C.S. § 548 and 
550.

Governments > Legislation > Interpretation

HN21[ ]  Legislation, Interpretation

Courts and scholars accepted bona-fide as synonymous 
with good faith, and concluded that the presence of any 
circumstances placing the transferee on inquiry as to 
the financial condition of the transferor may be a 
contributing factor in depriving the former of any claim to 
good faith.

Bankruptcy Law > Estate 
Property > Avoidance > Fraudulent Transfers

Governments > Legislation > Interpretation

HN22[ ]  Avoidance, Fraudulent Transfers

In light of this background understanding of the term 
good faith in early American fraudulent conveyance law, 
the Bankruptcy Act of 1938, and typical legal usage at 
the time of the enactment of the Bankruptcy Code, the 
plain meaning of good faith in §§ 548 and 550 of the 
Bankruptcy Code embraces an inquiry notice standard.

Governments > Legislation > Interpretation

HN23[ ]  Legislation, Interpretation

Courts may seek guidance in the legislative history and 
purpose of the statute only when there is ambiguity.

Bankruptcy Law > Estate 
Property > Avoidance > Fraudulent Transfers

Bankruptcy Law > Estate 
Property > Avoidance > Transferee Liabilities & 
Rights

HN24[ ]  Avoidance, Fraudulent Transfers

Willful blindness requires more than knowing facts that 
would lead a reasonable person to infer fraud: the 
defendant must subjectively believe that there is a high 
probability that a fact exists and take deliberate actions 
to avoid learning of that fact.

Bankruptcy Law > Estate 
Property > Avoidance > Transferee Liabilities & 
Rights

HN25[ ]  Avoidance, Transferee Liabilities & Rights

In determining good faith for the purposes of an 11 
U.S.C.S. § 550(b)(1) defense, a transferee does not act 
in good faith when he has sufficient actual knowledge to 
place him on inquiry notice of the debtor's possible 
insolvency.
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Bankruptcy Law > Estate 
Property > Avoidance > Transferee Liabilities & 
Rights

HN26[ ]  Avoidance, Transferee Liabilities & Rights

A transferee does not act in good faith when he has 
sufficient knowledge to place him on inquiry notice of 
the debtor's possible insolvency.

Torts > ... > Fraud & Misrepresentation > Actual 
Fraud > Elements

HN27[ ]  Actual Fraud, Elements

Honesty in fact is not limited to lacking fraudulent intent.

Governments > Legislation > Interpretation

HN28[ ]  Legislation, Interpretation

Identical language may convey varying content when 
used in different statutes.

Bankruptcy Law > Estate 
Property > Avoidance > Transferee Liabilities & 
Rights

HN29[ ]  Avoidance, Transferee Liabilities & Rights

Inquiry notice is not purely objective, nor is it a 
negligence standard. Although some courts have 
characterized inquiry notice as an objective test, under 
which courts look to what the transferee objectively 
knew or should have known in questions of good faith, 
what the transferee should have known depends on 
what it actually knew, and not what it was charged with 
knowing on a theory of constructive notice. As a result, 
even courts that use the phrase "should have known" 
acknowledge that the first step in the inquiry notice 
analysis looks to what facts the defendant knew. The 
first question typically posed is whether the transferee 
had information that put it on inquiry notice that the 
transferor was insolvent or that the transfer might be 
made with a fraudulent purpose. Inquiry notice 
incorporates both objective and subjective components. 
Inquiry notice signifies actual awareness of suspicious 

facts that would have led a reasonable transferee, 
acting diligently, to investigate further and by doing so 
discover a debtor-transferor's fraud.

Bankruptcy Law > Estate 
Property > Avoidance > Transferee Liabilities & 
Rights

HN30[ ]  Avoidance, Transferee Liabilities & Rights

The good faith defense under 11 U.S.C.S. §§ 548(c) 
and 550(b)(1) should be approached in a three-step 
inquiry. First, a court must examine what facts the 
defendant knew; this is a subjective inquiry and not a 
theory of constructive notice. Second, a court 
determines whether these facts put the transferee on 
inquiry notice of the fraudulent purpose behind a 
transaction—that is, whether the facts the transferee 
knew would have led a reasonable person in the 
transferee's position to conduct further inquiry into a 
debtor-transferor's possible fraud. Third, once the court 
has determined that a transferee had been put on 
inquiry notice, the court must inquire whether diligent 
inquiry by the transferee would have discovered the 
fraudulent purpose of the transfer. An objective 
reasonable person standard applies in the second and 
third steps, namely, in assessing whether (1) the 
suspicious facts were such that they would have put a 
reasonable person in the transferee's position on inquiry 
notice; and (2) the transferee conducted a reasonably 
diligent investigation after being put on inquiry notice. 
(collecting cases).

Bankruptcy Law > Conversion & Dismissal > Lack of 
Good Faith

HN31[ ]  Conversion & Dismissal, Lack of Good 
Faith

A lack of good faith under §§ 548 and 550 of the 
Bankruptcy Code encompasses an inquiry notice 
standard.

Bankruptcy 
Law > ... > Bankruptcy > Liquidations > Clearing 
Banks, Commodity Brokers & Stockbrokers

Securities Law > Postoffering & Secondary 
Distributions > Scope of Provisions > Definitions
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Securities Law > ... > Subject Matter 
Jurisdiction > Postoffering & Secondary 
Distributions > Federal Jurisdiction

Securities Law > Postoffering & Secondary 
Distributions > Scope of Provisions > Statutory 
Application & Interpretation

HN32[ ]  Exclusions, Clearing Banks, Commodity 
Brokers & Stockbrokers

Section 78fff of the Securities Investor Protection Act 
(SIPA) provides to the extent consistent with the 
provisions of this chapter, a liquidation proceeding shall 
be conducted in accordance with, and as though it were 
being conducted under, the Bankruptcy Code. 15 
U.S.C.S. § 78fff. "This chapter" refers to SIPA itself—
i.e., Chapter 2B-1 of Title 15. 15 U.S.C.S. § 78aaa. 
Nevertheless, SIPA also provides that except as 
otherwise provided in SIPA, the provisions of the 
Securities Exchange Act of 1934 apply as if SIPA 
constituted an amendment to, and was included as a 
section of, such Act. 15 U.S.C.S. § 78bbb. SIPA is 
therefore part of the 1934 Act.

Bankruptcy 
Law > ... > Bankruptcy > Liquidations > Clearing 
Banks, Commodity Brokers & Stockbrokers

Securities Law > Postoffering & Secondary 
Distributions > Scope of Provisions > Statutory 
Application & Interpretation

Bankruptcy Law > Estate 
Property > Avoidance > Limitations on Trustee 
Powers

Bankruptcy Law > Estate 
Property > Avoidance > Transferee Liabilities & 
Rights

HN33[ ]  Exclusions, Clearing Banks, Commodity 
Brokers & Stockbrokers

By stating that a Securities Investor Protection Act 
(SIPA) trustee may recover to the extent that such 
transfer is voidable or void under the Bankruptcy Code, 
15 U.S.C.S. § 78fff-2 indicates that a SIPA trustee's 
power to avoid and recover transfers under 11 U.S.C.S. 
§§ 548 and 550 should be coextensive with that of an 
ordinary bankruptcy trustee.

Governments > Legislation > Interpretation

Securities Law > ... > Subject Matter 
Jurisdiction > Postoffering & Secondary 
Distributions > Federal Jurisdiction

Securities Law > Postoffering & Secondary 
Distributions > Scope of Provisions > Statutory 
Application & Interpretation

HN34[ ]  Legislation, Interpretation

By making the Securities Investor Protection Act (SIPA) 
an amendment to the Securities Exchange Act of 1934, 
Congress intended for SIPA to apply if the 1934 Act is 
inapplicable or inconsistent with SIPA. It is a well 
established canon of statutory interpretation that the 
specific governs the general. Moreover, when the scope 
of the earlier statute is broad but the subsequent statute 
more specifically addresses the topic at hand, there is 
even greater reason to assume the later statute 
controls. As a result, where SIPA speaks and the 1934 
Act is silent, SIPA governs.

Securities Law > Investment Advisers > Adviser, 
Broker & Dealer Liability

HN35[ ]  Investment Advisers, Adviser, Broker & 
Dealer Liability

Nothing in the Securities Exchange Act of 1934 (minus 
the Securities Investor Protection Act) concerns 
liquidation proceedings of insolvent securities broker-
dealers. The 1934 Act was intended principally to 
protect investors against manipulation of stock prices 
through regulation of transactions upon securities 
exchanges and in over-the-counter markets, and to 
impose regular reporting requirements on companies 
whose stock is listed on national securities exchanges. 
Its overall goal is to protect investors against false and 
deceptive practices that might injure them. However, 
unlike the 1934 Act, SIPA does not regulate fraud on 
securities markets. Instead, its primary purpose is to 
provide protection for investors if the broker-dealer with 
whom they are doing business encounters financial 
troubles. Indeed, SIPA's supposed purpose was to 
remedy broker-dealer insolvencies—not necessarily 
broker-dealer fraud.
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Securities Law > Investment Advisers > Material 
Misstatements & Prohibited Transactions

Securities Law > Postoffering & Secondary 
Distributions > Scope of Provisions > Statutory 
Application & Interpretation

HN36[ ]  Investment Advisers, Material 
Misstatements & Prohibited Transactions

The general "fraudulent intent" requirement in the 
Securities Exchange Act of 1934 is irrelevant to the 
specific context of a Securities Investor Protection Act 
liquidation.

Securities Law > ... > Implied Private Rights of 
Action > Elements of Proof > Connection 
Requirement

Securities Law > Investment Advisers > Material 
Misstatements & Prohibited Transactions > Deceit & 
Fraud

HN37[ ]  Elements of Proof, Connection 
Requirement

Section 10(b) of the Securities Exchange Act of 1934 
regulates deceptive conduct in connection with the 
purchase or sale of specific securities.

Securities Law > ... > Express 
Liabilities > Misleading Statements > Elements of 
Proof

HN38[ ]  Misleading Statements, Elements of Proof

A § 10(b) of the Securities Exchange Act of 1934 action 
for securities fraud is meaningfully different from a 
Securities Investor Protection Act liquidation.

Securities Law > ... > Elements of 
Proof > Scienter > Recklessness

Securities Law > ... > Civil Liability > Fraudulent 
Interstate Transactions > Scienter

Securities Law > ... > Elements of 
Proof > Scienter > Relevant Factors

HN39[ ]  Scienter, Recklessness

Although the United State Supreme Court has never 
held that reckless disregard suffices for § 10(b) of the 
Securities Exchange Act of 1934 liability, every Court of 
Appeals that has considered the issue has held that a 
plaintiff may meet the scienter requirement by showing 
that the defendant acted intentionally or recklessly, 
though the circuits differ on the degree of recklessness 
required. The scienter element can be satisfied by a 
strong showing of reckless disregard for the truth. The 
1934 Act does not prescribe a uniform willful blindness 
requirement.

Securities Law > Postoffering & Secondary 
Distributions > Scope of Provisions > Statutory 
Application & Interpretation

HN40[ ]  Scope of Provisions, Statutory Application 
& Interpretation

The federal securities laws do not supply the definition 
of good faith in a Securities Investor Protection Act 
liquidation; the Bankruptcy Code does.

Securities Law > ... > Statute of 
Limitations > Postoffering & Secondary 
Distributions > Implied Private Rights of Action

HN41[ ]  Postoffering & Secondary Distributions, 
Implied Private Rights of Action

Inquiry notice does not universally impose an affirmative 
duty to investigate. The duty to conduct a diligent 
investigation arises only when a transferee is actually 
aware of suspicious facts that would lead a reasonable 
person in the  transferee's position to inquire further into 
a debtor-transferor's potential fraud. The inquiry notice 
standard for good faith under the Securities Investor 
Protection Act is therefore not overly burdensome on 
the customers and indirect investors of broker-dealers.

Securities Law > ... > Statute of 
Limitations > Postoffering & Secondary 
Distributions > Implied Private Rights of Action

HN42[ ]  Postoffering & Secondary Distributions, 
Implied Private Rights of Action

12 F.4th 171, *171; 2021 U.S. App. LEXIS 26100, **2

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:63GS-N0H1-JXG3-X53Y-00000-00&context=1000516&link=LNHNREFclscc36
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:63GS-N0H1-JXG3-X53Y-00000-00&context=1000516&link=LNHNREFclscc37
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:63GS-N0H1-JXG3-X53Y-00000-00&context=1000516&link=LNHNREFclscc38
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:63GS-N0H1-JXG3-X53Y-00000-00&context=1000516&link=LNHNREFclscc39
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:63GS-N0H1-JXG3-X53Y-00000-00&context=1000516&link=LNHNREFclscc40
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:63GS-N0H1-JXG3-X53Y-00000-00&context=1000516&link=LNHNREFclscc41
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:63GS-N0H1-JXG3-X53Y-00000-00&context=1000516&link=LNHNREFclscc42


Page 9 of 31

Kelly Neal

The adequacy of an investigation is a fact-intensive 
inquiry to be determined on a case-by-case basis, which 
naturally takes into account the disparate circumstances 
of differently-situated transferees.

Securities Law > Postoffering & Secondary 
Distributions > Scope of Provisions > Statutory 
Application & Interpretation

HN43[ ]  Scope of Provisions, Statutory Application 
& Interpretation

The text of the Securities Investor Protection Act (SIPA) 
and the Securities Exchange Act of 1934 , the 
underlying goals of SIPA, and the practical implications 
of an inquiry notice standard provide no reason to 
depart from the meaning of the good faith defense 
under §§ 548 and 550 of the Bankruptcy Coe as it is 
applied in an ordinary bankruptcy proceeding. Lack of 
good faith in a SIPA liquidation therefore applies an 
inquiry notice, not willful blindness, standard.

Civil Procedure > ... > Defenses, Demurrers & 
Objections > Affirmative Defenses > Burdens of 
Proof

Civil 
Procedure > ... > Pleadings > Complaints > Require
ments for Complaint

HN44[ ]  Affirmative Defenses, Burdens of Proof

Fed. R. Civ. P. 8(c) places the burden of pleading an 
affirmative defense on the defendant. An affirmative 
defense to a plaintiff's claim for relief is not something 
the plaintiff must anticipate and negate in her pleading. 
Rule 8(c)(1).

Bankruptcy Law > Estate 
Property > Avoidance > Transferee Liabilities & 
Rights

Civil 
Procedure > ... > Pleadings > Complaints > Require
ments for Complaint

HN45[ ]  Avoidance, Transferee Liabilities & Rights

Because good faith is an affirmative defense under §§ 

548 and 550 of the Bankruptcy Code and that Securities 
Investor Protection Act does not compel departing from 
the well-established burden-of-pleading rules, the 
trustee is not required to plead a transferee's lack of 
good faith.

Bankruptcy Law > ... > Avoidance > Fraudulent 
Transfers > Intent

Evidence > Burdens of Proof > Allocation

Bankruptcy Law > Estate 
Property > Avoidance > Transferee Liabilities & 
Rights

HN46[ ]  Fraudulent Transfers, Intent

As with the definition of good faith, §§ 548 and 550 of 
the Bankruptcy Code are silent on the pleading burden. 
However, courts have held good faith is an affirmative 
defense under these sections. With regard to § 548, 
there is little credible debate. Section 548(a)(1)(A) 
allows a trustee to avoid any transfer made within two 
years of the debtor's filing of a bankruptcy petition, if the 
debtor made such transfer with actual intent to defraud 
any entity to which the debtor was indebted. 11 
U.S.C.S. § 548(a)(1)-(a)(1)(A). Section 548(c) creates a 
defense, allowing transferees to retain any interest 
transferred if the transferee takes for value and in good 
faith. § 548(c). If a trustee establishes a prima facie 
case under the fraudulent transfer provisions, then he or 
she is entitled to recovery unless the transferee can 
establish an affirmative defense. One affirmative 
defense applies whether a trustee seeks to recover 
under § 548(a)(1)(A). It permits a transferee who takes 
for value and in good faith to retain the transfer to the 
extent of the value given. § 548(c). As a defendant 
asserting an affirmative defense, the transferee bears 
the burden of establishing its good faith under § 548(c).

Bankruptcy Law > Estate 
Property > Avoidance > Transferee Liabilities & 
Rights

HN47[ ]  Avoidance, Transferee Liabilities & Rights

Section 550(b) of the Bankruptcy Code states the 
trustee may not recover from a subsequent transferee 
that takes for value, in good faith, and without 
knowledge of the voidability of the transfer avoided. 11 
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U.S.C.S. § 550(b)-(b)(1). Although § 550(b) is written 
differently and affects a different class of transferees 
than 11 U.S.C.S. § 548(c), the statutory structure, case 
law, and legislative history make clear that good faith 
under § 550(b) is an affirmative defense.

Bankruptcy Law > ... > Avoidance > Fraudulent 
Transfers > Elements

Bankruptcy Law > Estate 
Property > Avoidance > Transferee Liabilities & 
Rights

HN48[ ]  Fraudulent Transfers, Elements

Section 550(a) of the Bankruptcy Code sets out the 
elements a trustee must satisfy to recover transferred 
property: that the transfer was avoided, and that the 
defendant is an initial or subsequent transferee Section 
550(b) provides an exception to the trustee's general 
power of recovery under § 550(a). When a proviso 
carves an exception out of the body of a statute those 
who set up such exception must prove it. When there is 
an exception to the general rule, the party claiming the 
benefit of the exception bears the burden of pleading it. 
Because taking a transfer in good faith under § 550(b) is 
an exception to the general rule permitting the trustee to 
recover the transfer under § 550(a), it is an affirmative 
defense.

Bankruptcy Law > Estate 
Property > Avoidance > Transferee Liabilities & 
Rights

HN49[ ]  Avoidance, Transferee Liabilities & Rights

Subsequent transferees may assert a good faith 
defense under 11 U.S.C.S. § 550(b). Section 550(b) 
offers an affirmative defense.

Bankruptcy Law > Estate 
Property > Avoidance > Transferee Liabilities & 
Rights

HN50[ ]  Avoidance, Transferee Liabilities & Rights

The way 11 U.S.C.S. § 550(a) is worded makes it clear 
that the trustee's right to recover is broad, by giving 
rights against not only the transferee, but also against 

transferees of the initial transferee, and to prevent 
innocent third parties from being hurt by this broadly 
delineated right of recovery, the law gives them a 
defense if they show that they took for value, in good 
faith, and without knowledge of the voidability of the 
transfer. In other words, the good faith defense under § 
550(b)(1)—like the good faith defense under 11 
U.S.C.S. § 548(c)—is an act of legislative grace 
because subsequent transferees might be innocent third 
parties. But the mere possibility of a subsequent 
transferee's blamelessness does not suggest that the 
trustee must bear the burden of pleading the 
transferee's lack of good faith.

Bankruptcy Law > Estate 
Property > Avoidance > Transferee Liabilities & 
Rights

HN51[ ]  Avoidance, Transferee Liabilities & Rights

Good faith is a defense that permits the transferee to be 
excepted from the trustee's general recovery power.

Bankruptcy Law > Estate 
Property > Avoidance > Transferee Liabilities & 
Rights

HN52[ ]  Avoidance, Transferee Liabilities & Rights

The phrase "good faith" under 11 U.S.C.S. § 550 is 
intended to prevent a transferee from whom the trustee 
could recover from transferring the recoverable property 
to an innocent transferee, and receiving a retransfer 
from him, that is washing the transaction through an 
innocent third party. Congress's concern about potential 
washing through subsequent transferees supports the 
conclusion that voidable subsequent transfers are 
presumed recoverable and that it did not intend to 
release subsequent transferees of the pleading burden.

Bankruptcy Law > Estate 
Property > Avoidance > Transferee Liabilities & 
Rights

Evidence > Burdens of Proof > Allocation

Governments > Courts > Rule Application & 
Interpretation
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HN53[ ]  Avoidance, Transferee Liabilities & Rights

Fed. R. Bankr. P. 2004 has never been interpreted to 
permit shifting the pleading burden. Indeed, the fact that 
good faith concerns the transferee's knowledge of 
suspicious facts and other information peculiarly within 
the knowledge and control of the defendant supports the 
allocation of the pleading burden on the defendant-
transferee. All else being equal, the burden of proving 
an issue is better placed on the party with easier access 
to relevant information and that courts should avoid 
requiring a party to shoulder the more difficult task of 
proving a negative.

Bankruptcy Law > Estate 
Property > Avoidance > Transferee Liabilities & 
Rights

Evidence > Burdens of Proof > Allocation

HN54[ ]  Avoidance, Transferee Liabilities & Rights

Once the trustee has avoided a transfer and established 
that the property has been transferred to an immediate 
or mediate transferee, the transferee has the burden to 
show that it took (1) for value, (2) in good faith[,] and (3) 
without knowledge of the voidability of the transfer.

Civil Procedure > ... > Defenses, Demurrers & 
Objections > Affirmative Defenses > Burdens of 
Proof

Evidence > Burdens of Proof > Allocation

HN55[ ]  Affirmative Defenses, Burdens of Proof

Fed. R. Civ. P. 8(c)(1) provides that, in responding to a 
pleading, a party must affirmatively state any avoidance 
or affirmative defense, placing the burden to plead on 
the defendant.

Governments > Courts > Rule Application & 
Interpretation

HN56[ ]  Courts, Rule Application & Interpretation

The United States Supreme Court has held courts 
should generally not depart from the usual practice 
under the Federal Rules on the basis of perceived policy 

concerns.

Bankruptcy 
Law > ... > Bankruptcy > Liquidations > Clearing 
Banks, Commodity Brokers & Stockbrokers

Securities Law > Investment Advisers > Adviser, 
Broker & Dealer Liability

Evidence > Burdens of Proof > Allocation

Bankruptcy Law > Estate 
Property > Avoidance > Transferee Liabilities & 
Rights

HN57[ ]  Exclusions, Clearing Banks, Commodity 
Brokers & Stockbrokers

Placing the burden to plead good faith on the initial and 
subsequent transferees does not contradict the goals of 
the Securities Investor Protection Act (SIPA). SIPA 
would provide for the establishment of a fund to be used 
to make it possible for the public customers in the event 
of the financial insolvency of their broker, to recover that 
to which they are entitled. The purposes of a liquidation 
proceeding under SIPA include to distribute customer 
property and otherwise satisfy net equity claims of 
customers as promptly as possible after the 
appointment of a trustee in such liquidation proceeding. 
15 U.S.C.S. § 78fff(a)(1), (a)(1)(B).

Evidence > Burdens of Proof > Allocation

HN58[ ]  Burdens of Proof, Allocation

Nothing in the Securities Investor Protection Act 
compels departure from the well-established rule that 
the defendant bears the burden of pleading an 
affirmative defense.

Counsel: ROY T. ENGLERT, JR., Robbins, Russell, 
Englert, Orseck, Untereiner & Sauber LLP, Washington, 
D.C., Special Counsel (David J. Sheehan, Seanna R. 
Brown, Amy E. Vanderwal, Matthew D. Feil, Chardaie 
C. Charlemagne, Baker & Hostetler LLP, New York, NY; 
Matthew M. Madden, Leslie C. Esbrook, Robbins, 
Russell, Englert, Orseck, Untereiner & Sauber LLP, 
Washington, D.C., Special Counsel, on the brief), for 
Plaintiff-Appellant Irving H. Picard, Trustee for the 
Liquidation of Bernard L. Madoff Investment Securities 
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Judges: Before: WESLEY, SULLIVAN, MENASHI, 
Circuit Judges. MENASHI, Circuit Judge, concurring.

Opinion by: WESLEY

Opinion

 [*178]  WESLEY, Circuit Judge:

These appeals are the latest installments in the long-
running litigation arising from Bernard Madoff's Ponzi 
scheme. Madoff falsely claimed to invest money he 
received from customers of Bernard L. Madoff 
Investment Securities LLC ("BLMIS"). When customers 
wanted to withdraw money, BLMIS transferred funds 
directly to them, the initial transferees, some of whom 
then transferred the funds to their own investors, the 
subsequent transferees. Irving H. Picard, trustee for the 
liquidation of BLMIS, brought actions against initial 
transferee Legacy Capital Ltd. and subsequent 
transferees Citibank, N.A., Citicorp North America, Inc., 
and Khronos LLC, seeking to avoid and recover the 
transfers pursuant to his authority under the Securities 
Investor Protection Act ("SIPA"), 15 U.S.C. §§ 78aaa et 
seq. HN1[ ] A SIPA liquidation is "conducted in 
accordance with" the Bankruptcy Code "[t]o the extent 
consistent with" SIPA. Id. § 78fff(b). Under the 
Bankruptcy Code, a transferee may retain transfers it 
took "for value" and "in good faith." 11 U.S.C. §§ 548(c), 
550(b).

The United States [**4]  District Court for the Southern 
District of New York (Rakoff, J.) held that in a SIPA 
liquidation, a lack of good faith requires a showing of at 
least willful blindness to the fraud on the part of the 

transferee and the trustee bears the burden of pleading 
the transferee's lack of good faith. Applying that 
decision, the United States Bankruptcy Court for the 
Southern District of New York (Bernstein, J.) dismissed 
Picard's actions against Appellees for failure to plead 
their willful blindness. HN2[ ] We vacate both 
judgments of the bankruptcy court and hold that lack of 
good faith in a SIPA liquidation applies an inquiry notice, 
not willful blindness, standard, and that a SIPA trustee 
does not bear the burden of pleading the transferee's 
lack of good faith.

BACKGROUND

The details of the Madoff Ponzi  [*179]  scheme1 are 
described at length in previous opinions of this Court 
and others. See, e.g., In re BLMIS, 654 F.3d 229, 231 
(2d Cir. 2011) (collecting cases). Madoff operated his 
Ponzi scheme through his investment firm BLMIS, a 
securities broker-dealer. HN3[ ] A Ponzi scheme is "an 
investment fraud that involves the payment of purported 
returns to existing investors from funds contributed by 
new investors." Picard v. Gettinger (In re BLMIS), 976 
F.3d 184, 188 n.1 (2d Cir. 2020) (citation omitted), cert. 
denied, 209 L. Ed. 2d 736, 2021 WL 1725218 (U.S. 
2021).

Customers ranging from banks and hedge funds to 
individuals and charities entrusted BLMIS with their 
money, expecting it to make investments on their behalf. 
A number of the customers were "feeder funds," firms 
that pooled money from investors and invested directly 
(or indirectly) with BLMIS. When a feeder fund wanted 
to withdraw money, it received a transfer directly from 
BLMIS, making it an "initial transferee." When an 
investor of a feeder fund wanted to withdraw money, the 
feeder fund transferred money it received from BLMIS, 
making that investor a "subsequent transferee." See In 
re Picard, 917 F.3d 85, 93 (2d Cir. 2019), cert. denied 
sub nom HSBC Holdings PLC v. Picard, 140 S. Ct. 
2824, 207 L. Ed. 2d 157 (2020).

BLMIS was a sham. It sent its customers account 
statements with fabricated returns; in actuality, it was 
making few, if any, trades. "At bottom, the BLMIS 

1 The term "Ponzi scheme" is named after Charles Ponzi, who 
developed a "remarkable criminal financial career" by 
convincing people to invest in his fake international postal 
coupons business. Cunningham v. Brown, 265 U.S. 1, 7, 44 S. 
Ct. 424, 68 L. Ed. 873 (1924); see also [**5]  Gettinger, 976 
F.3d at 188 n.1.
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customer statements were bogus and reflected Madoff's 
fantasy world of trading activity, replete with fraud and 
devoid of any connection to market prices, volumes, or 
other realities." Sec. Inv. Prot. Corp. v. BLMIS (In re 
BLMIS), 424 B.R. 122, 130 (Bankr. S.D.N.Y. 2010) 
(hereinafter "SIPC"), aff'd, 654 F.3d 229 (2d Cir. 2011). 
The customers' funds were commingled in BLMIS's 
bank account. When customers withdrew their "profits" 
or principal, BLMIS paid them from this commingled 
account. As a result, each time BLMIS transferred 
payments to a [**6]  customer, it was money stolen from 
other customers. See In re BLMIS, 654 F.3d at 232.

Amid the global financial crisis of 2007-08, concerned 
customers began to withdraw their investments, leading 
to BLMIS's collapse as "customer requests for 
payments exceeded the inflow of new investments." See 
SIPC, 424 B.R. at 128. Following Madoff's arrest for 
securities fraud on December 11, 2008,2 the Securities 
Investor Protection Corporation ("SIPC") requested that 
the United States District Court for the Southern District 
of New York (Stanton, J.) place BLMIS into a SIPA 
liquidation to recover and distribute funds to BLMIS's 
customers who lost their investments.3 The district court 
granted SIPC's petition, appointed Picard as the trustee, 
and referred the SIPA liquidation of BLMIS to the 
bankruptcy court. In this ongoing liquidation, Picard 
 [*180]  brought actions to recover approximately $343 
million from subsequent transferees Citibank, N.A. and 
Citicorp North America, Inc. (together, "Citi"), $6.6 
million from subsequent transferee Khronos LLC 
("Khronos"), and $213 million from initial transferee 
Legacy Capital Ltd. ("Legacy").

I. The SIPA Liquidation of BLMIS

Congress enacted SIPA in 1970 to protect customers of 
bankrupt broker-dealers. HN4[ ] As [**7]  we have 
previously explained, "[a] trustee's primary duty under 
SIPA is to liquidate the [failed] broker-dealer and, in so 

2 Madoff pleaded guilty to eleven felony counts and was 
sentenced to 150 years in prison: a "symbolic" sentence for 
his "extraordinarily evil" crimes. See United States v. Madoff, 
465 F. Supp. 3d 343, 347-48 (S.D.N.Y. 2020) (citation 
omitted). He died in prison on April 14, 2021.

3 SIPC filed its request in a parallel civil action, which the 
Securities and Exchange Commission ("SEC") commenced 
against Madoff and BLMIS for securities fraud on the same 
day as Madoff's arrest in the criminal action. See SIPC, 424 
B.R. at 126.

doing, satisfy claims made by or on behalf of the broker-
dealer's customers for cash balances." Marshall v. 
Picard (In re BLMIS), 740 F.3d 81, 85 (2d Cir. 2014). "In 
a SIPA liquidation, a fund of 'customer property,' 
separate from the general estate of the failed broker-
dealer, is established for priority distribution exclusively 
among customers." In re BLMIS, 654 F.3d at 233. The 
"customer property" fund consists of "cash and 
securities . . . at any time received, acquired, or held by" 
the debtor on behalf of the customers, including "the 
proceeds of any such property transferred by the 
debtor" and "property unlawfully converted." 15 U.S.C. § 
78lll(4).

Although investors of BLMIS are considered 
"customers" under SIPA, see In re BLMIS, 654 F.3d at 
236, under certain circumstances, those who indirectly 
invested in BLMIS do not qualify as customers, see 
Kruse v. Picard (In re BLMIS), 708 F.3d 422, 426-27 (2d 
Cir. 2013).4 Only BLMIS's customers with "allowed 
claims" are entitled to a distribution from the customer 
property fund. HN5[ ] SIPA requires customers to 
"share ratably in such customer property on the basis 
and to the extent of their respective net equities." 15 
U.S.C. § 78fff-2(c)(1)(B). We previously approved 
Picard's "Net Investment Method" to calculate each 
customer's "net equity," "crediting [**8]  the amount of 
cash deposited by the customer into his or her BLMIS 
account, less any amounts withdrawn from it." See In re 
BLMIS, 654 F.3d at 233-34, 242. Accordingly, 
customers who withdrew less than they deposited have 
allowed claims.5 See id. at 233.

Picard's goal in this liquidation is to satisfy the allowed 
customer claims. HN6[ ] A SIPA liquidation is 
"conducted in accordance with, and as though it were 
being conducted under chapters 1, 3, and 5 and 
subchapters I and II of chapter 7 of [the Bankruptcy 
Code]." 15 U.S.C. § 78fff(b). As is invariably true of 
Ponzi schemes, due to BLMIS's transfers of 

4 Specifically, if the investors "(1) had no direct financial 
relationship with BLMIS, (2) had no property interest in the 
assets that the [f]eeder [f]unds invested with BLMIS, (3) had 
no securities accounts with BLMIS, (4) lacked control over the 
[f]eeder [f]unds' investments with BLMIS, and (5) were not 
identified or otherwise reflected in BLMIS's books and 
records," they are not "customers" under SIPA. Kruse, 708 
F.3d at 427-28.

5 For the nuances of which customers are entitled to 
distributions from the BLMIS customer property fund, see 
SIPC, 424 B.R. at 125.
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commingled customer funds before the Ponzi scheme 
unraveled, there was insufficient money in the BLMIS 
customer property fund for Picard to satisfy all allowed 
claims. See In re Picard, 917 F.3d at 92. "Whenever 
customer property is not sufficient to pay in full the 
[customers'] claims . . . the trustee may recover any 
property transferred by the debtor which, except for 
such transfer, would have been customer property if and 
to the extent that such transfer is voidable or void under 
the provisions of Title 11." 15 U.S.C. § 78fff-2(c)(3). As a 
result, Picard initiated actions against Appellees under 
Sections 548 and 550 of the Bankruptcy Code, 11 
U.S.C. §§ 548,  [*181]  550, to avoid and recover 
BLMIS's transfers to them.

II. The Instant Actions Under Bankruptcy Code 
Sections 548 and 550

Avoidance and recovery [**9]  are related but distinct 
concepts. HN7[ ] Section 548 governs the avoidance 
of actually and constructively fraudulent transfers by the 
debtor. It permits a trustee to "avoid"——i.e., cancel——
"any transfer . . . made or incurred on or within 2 years 
before the date of the filing of the [bankruptcy] petition, if 
the debtor . . . made such transfer . . . with actual intent 
to hinder, delay, or defraud any entity to which the 
debtor was or became . . . indebted." 11 U.S.C. § 
548(a)(1)—(a)(1)(A). Section 550 authorizes a trustee to 
recover the property transferred by the debtor to any 
transferee (initial or subsequent) "to the extent that a 
transfer is avoided under [(inter alia)] section . . . 548 . . 
. of this title." 11 U.S.C. § 550(a). As a result, before 
Picard can recover the funds from Appellees, he must 
first avoid BLMIS's transfers to Appellees.

HN8[ ] Voidability under § 548(a)(1)(A) focuses on the 
fraudulent intent of the debtor-transferor.6 Under the so-
called "Ponzi scheme presumption," "the existence of a 
Ponzi scheme demonstrates actual intent as [a] matter 
of law because transfers made in the course of a Ponzi 
scheme could have been made for no purpose other 
than to hinder, delay or defraud creditors." Picard v. 
Estate (Succession) of Igoin (In re BLMIS), 525 B.R. 
871, 892 n.21 (Bankr. S.D.N.Y. 2015) (internal quotation 

6 HN9[ ] Voidability under § 548(a)(1)(B) covers 
constructively fraudulent transfers: if the transfer was made for 
"less than a reasonably equivalent value in exchange for such 
transfer or obligation" and the debtor was insolvent, fraud is 
presumed without requiring an actual intent to defraud by the 
debtor. 11 U.S.C. § 548(a)(1)(B).

marks and citations omitted). Madoff admitted in his 
plea allocution [**10]  that "for many years up until my 
arrest . . . I operated a Ponzi scheme through . . . 
[BLMIS]," and the parties do not dispute the applicability 
of the Ponzi scheme presumption here.7 See Madoff 
Allocution at 1, United States v. Madoff, No. 09-cr-
00213 (S.D.N.Y. Mar. 12, 2009), ECF No. 50.

Recovery, by contrast, focuses on the transferee. HN10[
] As discussed above, Section 550 authorizes a 

trustee to recover transfers voided under Section 548 
from initial and subsequent transferees. See 11 U.S.C. 
§ 550(a). But those transferees may defend against 
such recovery under various provisions of Sections 548 
and 550, depending on whether they are initial or 
subsequent transferees. Section 550(b)(1), applicable 
only to subsequent transferees, enables "a transferee 
that takes for value, . . . in good faith, and without 
knowledge of the voidability of the transfer avoided" to 
retain the property transferred. 11 U.S.C. § 550(a)(2)-
(b)(1). Initial transferees  [*182]  find recourse in § 
548(c), under which a transferee "that takes for value 
and in good faith has a lien on or may retain any interest 
transferred . . . to the extent that such transferee . . . 
gave value to the debtor in exchange for such transfer." 
Id. § 548(c). The "main difference" between § 550(b)(1) 
and § 548(c) is that § 550(b)(1) provides "a complete 
defense to [**11]  recovery of the property transferred," 
whereas under § 548(c), "the transaction is still avoided, 
but the transferee is given a lien to the extent value was 
given in good faith." 5 Collier on Bankruptcy ¶ 548.09 
(16th ed. 2021).

Picard sued Appellees because, as alleged, BLMIS 
made fraudulent transfers to them, which are voidable 
under § 548, and Picard can recover those transfers 

7 Indeed, Citi's counsel explicitly stated at oral argument they 
"are not challenging the application of the Ponzi scheme 
presumption." Oral Argument at 27:29-34, In re BLMIS, (Nos. 
20-1333, 20-1334), 
https://www.ca2.uscourts.gov/oral_arguments.html. Our 
concurring colleague criticizes the Ponzi scheme presumption 
as leading to counterintuitive results by treating what would 
otherwise be preferential transfers under 11 U.S.C. § 547 as 
fraudulent transfers under 11 U.S.C. § 548. As he 
acknowledges, we have no occasion to assess—and therefore 
we do not address—whether the Ponzi scheme presumption is 
well-founded. See Concurring Op. at 4, 5 n.7. We are not in 
the practice of opining on issues not raised and undisputed by 
the parties. See, e.g., Cook v. Arrowsmith Shelburne, Inc., 69 
F.3d 1235, 1241 n.2 (2d Cir. 1995) ("We [] do not address the 
issue because it has not been argued in the instant matter.").
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under § 550 from subsequent transferees Citi and 
Khronos and initial transferee Legacy, unless they took 
the transfers for value and in good faith.

A) Picard's Action Against Citi8

Citi did not receive transfers directly from BLMIS. 
Instead, it received at least $343 million in subsequent 
transfers between June 2005 and March 2008 from 
feeder fund Rye Select Broad Market Prime Fund, L.P. 
("Prime Fund") "as repayment of funds [Citi] loaned to 
Prime Fund to invest with BLMIS[]." No. 20-1333 J.A. 
333-34. Beginning in the spring of 2005, Citigroup 
Global Markets, Inc. ("CGMI"), the main Citi affiliate that 
conducted BLMIS-related business, uncovered facts 
suggesting that BLMIS was engaged in fraudulent 
activity. Specifically, in its diligence for deals with feeder 
funds, Citi was "unable to independently verify that 
BLMIS maintained segregated customer 
accounts, [**12]  or even that the assets existed in any 
account," and it was "unable to find any evidence that 
BLMIS was in fact making the options trades" it was 
reporting to its customers. Id. at 335.

In March 2005, CGMI performed a quantitative analysis 
in its diligence on the deal with feeder fund Fairfield 
Sentry Limited ("Fairfield Sentry"). The results revealed 
BLMIS was not using Madoff's purported "split strike 
conversion" ("SSC") investment strategy9 because 
BLMIS's returns outperformed the market in a manner 
that appeared statistically impossible. In addition, CGMI 
knew BLMIS lacked an independent custodian for its 
customers' assets, giving BLMIS sole control over 
customers' funds and making it more likely BLMIS could 
steal or misuse those funds.

Around the same time, Leon Gross, a managing director 
at CGMI, conducted a separate investigation of BLMIS 
after Harry Markopolos, a CGMI customer, asked him to 
analyze BLMIS's investment strategy. Gross considered 
possible strategies Madoff could have been using to 
explain BLMIS's returns. He, too, concluded that the 
SSC strategy was incapable of producing BLMIS's 

8 These allegations are drawn from Picard's proposed 
amended complaint against Citi.

9 Madoff falsely told customers he used the SSC investment 
strategy, which involved "(i) the purchase of a group or basket 
of equities (the 'Basket') intended to highly correlate to the 
S&P 100 Index, (ii) the purchase of out-of-the-money S&P 100 
Index put options, and (iii) the sale of out-of-the-money S&P 
Index call options." No. 20-1333 J.A. 354.

reported returns and that Madoff did not engage in any 
options transactions. As a result, [**13]  Gross 
discerned that "either the returns are not the returns or 
the strategy is not the strategy." Id. at 369. Markopolos 
submitted a report to the SEC detailing the evidence of 
fraud at BLMIS and identifying Gross as one of the 
experts the SEC should contact for more information. In 
June 2007, Markopolos  [*183]  emailed Gross about 
BLMIS's potential downfall, asking him if he knew about 
"Madoff running short of new cash." Id. at 374.

CGMI was unable to confirm Madoff's purported options 
trades. Nor did CGMI prepare questions related to its 
main suspicions of fraud for a meeting it held with 
Madoff in November 2006, when it was planning to 
renew its deal with Prime Fund. Instead, the meeting 
was a "check-the-box exercise where CGMI sought only 
basic information that amounted to a 'corporate 
overview' of BLMIS." Id. at 389. Nevertheless, in its deal 
with Prime Fund, Citi "demanded a unique contractual 
indemnification provision related directly to fraud at 
BLMIS," and insisted on it before renewing the deal. Id. 
at 374, 392. Around the same time, CGMI rejected a 
separate proposed deal with Tremont Partners, Inc., 
Prime Fund's general partner, because it lacked such 
indemnification.

Picard seeks [**14]  to avoid and recover $343,084,590 
in subsequent transfers from Prime Fund to Citi, arguing 
that the Citi defendants received these transfers "at a 
time when they were willfully blind to circumstances 
suggesting a high probability of fraud at BLMIS." Id. at 
413.

B) Picard's Action Against Legacy and Khronos10

Legacy is a British Virgin Islands corporation that 
invested solely in BLMIS. Jimmy Mayer and his son, 
Rafael Mayer, run Legacy. Acting in their individual 
capacities, the Mayers invested in the Meritage fund, a 
hedge fund managed by Renaissance Technologies 
LLC ("Renaissance"). Meritage invested in BLMIS, and 
Rafael was a member of the committee responsible for 
overseeing Meritage's investments.

Suspicious of BLMIS's returns, Renaissance analyzed 
Madoff's purported SSC investment strategy and 
produced a report in October 2003 presenting its 
results, entitled the "Renaissance Proposal." The 

10 These allegations are drawn from Picard's amended 
complaint against Legacy and Khronos.

12 F.4th 171, *182; 2021 U.S. App. LEXIS 26100, **11
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Renaissance Proposal was shared with the Meritage 
committee members, including Rafael. It revealed that 
the market could not support the options volume BLMIS 
purported to trade, that many of BLMIS's trades were at 
improbable prices, and that there was no footprint of its 
trades. These findings sparked email [**15]  exchanges 
in November 2003 between Meritage committee 
members, who expressed concern about the risk of 
fraud at BLMIS; Rafael was included in these emails. 
When Renaissance decided to redeem Meritage's 
investment in BLMIS in 2004, Rafael was the only 
member of the Meritage committee who objected.

Rafael convinced the Meritage committee to delay 
redeeming half of Meritage's investment; Legacy 
ultimately bought that half in July 2004. Legacy then 
instructed Khronos, which provided accounting services 
to Legacy, to investigate BLMIS. Khronos was co-
founded by Rafael and his brother, David Mayer, who 
were also the managing directors of Khronos. In 
addition to relying on Khronos rather than an 
independent third party to investigate BLMIS, Rafael 
and David restricted the access of Khronos's employees 
to Legacy and its BLMIS account statements, "[c]ontrary 
to Khronos's standard investment monitoring process." 
No. 20-1334 J.A. 102. As a result, Rafael and David, as 
the managers of Khronos, were the only ones permitted 
to review Legacy's account details. Khronos's evaluation 
of BLMIS's trading data confirmed that the trades were 
"statistically  [*184]  impossible" and revealed that 
BLMIS lacked a capable [**16]  auditor and "clearly 
lacked the staff necessary to conduct research on the 
investment opportunities." Id. at 109, 115.

Picard seeks to avoid and recover $213,180,068 that 
Legacy received from BLMIS in initial transfers, and 
$6,601,079 that Khronos received "as investment 
management and accounting services fees" in 
subsequent transfers, arguing both defendants received 
these transfers with "willful blindness to circumstances 
suggesting a high probability of fraud at BLMIS." Id. at 
91, 124-25.11

III. The Decisions Below

Appellees moved to withdraw their cases from the 
bankruptcy court to the district court to decide "whether 

11 The relief sought from Khronos is pleaded in the alternative, 
to the extent that any of the $6.6 million in fees paid to 
Khronos included funds that were initially transferred to 
Legacy.

SIPA and other securities laws alter the standard the 
[t]rustee must meet in order to show that a defendant 
did not receive transfers in 'good faith' under either 11 
U.S.C. § 548(c) or 11 U.S.C. § 550(b)." SIPC v. BLMIS, 
516 B.R. 18, 20 (S.D.N.Y. 2014) (the "Good Faith 
Decision") (citation omitted). The district court granted 
their motion.12

The district court made two rulings on the "good faith" 
defense. First, the court concluded that a lack of good 
faith in a SIPA liquidation requires "a showing that the 
defendant acted with willful blindness to the truth, that 
is, he intentionally chose to blind himself to the red flags 
that suggest a high probability [**17]  of fraud." Id. at 21 
(internal quotation marks, alteration, and citation 
omitted) (emphasis added). It rejected applying an 
inquiry notice standard, "under which a transferee may 
be found to lack good faith when the information the 
transferee learned would have caused a reasonable 
person in the transferee's position to investigate the 
matter further." Id. (internal quotation marks and citation 
omitted).

Second, the court set the pleading burden for the good 
faith defense, finding that good faith is an affirmative 
defense and acknowledging that "in the context of an 
ordinary bankruptcy proceeding," the defendant bears 
the burden of pleading this affirmative defense under 
both Section 548(c) and Section 550(b)(1). Id. at 24. 
The district court nevertheless concluded that "SIPA . . . 
affects the burden of pleading good faith or its absence" 
and alters the traditional framework such that, in a SIPA 
liquidation, the trustee bears the burden of pleading the 
defendant's lack of good faith. Id.

The district court returned the cases to the bankruptcy 
court, which applied the standard articulated by the 
district court and dismissed both actions. The 
bankruptcy court denied Picard leave to amend his 
complaint against Citi, finding it would be [**18]  futile 
because his proposed amended complaint does not 
plausibly allege willful blindness. It also dismissed 
Picard's amended complaint against Legacy and 
Khronos for failing to plausibly allege their willful 

12 HN11[ ] The district court has the authority to withdraw, on 
its own or upon the motion of a party, any case referred to the 
bankruptcy court. See 28 U.S.C. § 157(d). The court must, "on 
timely motion of a party," withdraw the reference if it 
"determines that resolution of the proceeding requires 
consideration of both title 11 and other laws of the United 
States regulating organizations or activities affecting interstate 
commerce." Id.

12 F.4th 171, *183; 2021 U.S. App. LEXIS 26100, **14
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blindness to the fraud committed by BLMIS.13 Picard 
and SIPC appeal both judgments of the bankruptcy 
court.

 [*185]  DISCUSSION

There are two14 issues before us: (1) the definition of 
"good faith" in the context of a SIPA liquidation; and (2) 
which party bears the burden of pleading good faith or 
the lack thereof.

I. Defining "Good Faith" in a SIPA Liquidation

HN12[ ] As recounted above, the district court rejected 
the inquiry notice standard, "under which a transferee 
may be found to lack good faith when the information 
the transferee learned would have caused a reasonable 
person in the transferee's position to investigate the 
matter further." Good Faith Decision, 516 B.R. at 21 
(internal quotation marks and citation omitted). Instead, 
it decided the appropriate standard is willful blindness, 
under which the defendant lacks good faith if it 
"intentionally [chose] to blind [itself] to the red flags that 
suggest a high probability of fraud." Id. (internal 
quotation marks and citation omitted).

HN13[ ] Inquiry notice is distinct from willful [**19]  
blindness both in degree and intent. "[A] willfully blind 
defendant is one who takes deliberate actions to avoid 
confirming a high probability of wrongdoing and who can 
almost be said to have actually known the critical facts." 
Glob.-Tech Appliances, Inc. v. SEB S.A., 563 U.S. 754, 
769, 131 S. Ct. 2060, 179 L. Ed. 2d 1167 (2011) 
(emphasis added). Inquiry notice requires knowledge of 
suspicious facts that need not suggest a "high 
probability" of wrongdoing but are nonetheless sufficient 
to induce a reasonable person to investigate. See Merck 

13 The bankruptcy court dismissed Picard's action against 
Legacy in all respects "except as to the portion . . . seeking to 
avoid and recover fictitious profits transferred to Legacy," 
payments it received in excess of its principal. See Picard v. 
Legacy Capital Ltd. (In re BLMIS), 548 B.R. 13, 17 (Bankr. 
S.D.N.Y. 2016).

14 The parties also briefed a third issue: whether Picard's 
proposed amended complaint against Citi and amended 
complaint against Legacy and Khronos plausibly allege 
Appellees were willfully blind to fraud at BLMIS. Because we 
vacate the bankruptcy court's judgments based on the first two 
issues, we do not address this third issue.

& Co., Inc. v. Reynolds, 559 U.S. 633, 650-51, 130 S. 
Ct. 1784, 176 L. Ed. 2d 582 (2010) (collecting cases). 
Willful blindness also imputes a heightened sense of 
culpability, whereas a defendant on inquiry notice who 
fails to investigate does not necessarily do so with the 
purpose of avoiding confirming the truth.

The district court reasoned that because (1) SIPA is part 
of the securities laws, (2) a lack of good faith under the 
securities laws requires fraudulent intent, and (3) SIPA 
"expressly provides that the Bankruptcy Code applies 
only '[t]o the extent consistent with the provisions of this 
chapter [of the federal securities laws],'" the inquiry 
notice standard for good faith applicable under the 
Bankruptcy Code "must yield" to the willful blindness 
standard for good faith required under the securities 
laws. Good Faith Decision, 516 B.R. at 21-22 (quoting 
15 U.S.C. § 78fff(b)) (alterations [**20]  in original). It 
also determined "in the context of securities transactions 
such as those protected by SIPA, the inquiry notice 
standard . . . would be both unfair and unworkable" 
because it "would impose a burden of investigation on 
investors totally at odds with the investor confidence 
and securities market stability that SIPA is designed to 
enhance." Id. at 22.

On appeal, Citi mounts an alternative defense of the 
district court's ruling. It argues that the ordinary meaning 
of good faith in the Bankruptcy Code applies a willful 
blindness standard to establish lack of good faith. 
Legacy and Khronos primarily defend the district court's 
"securities-law  [*186]  theory," arguing that because 
SIPA is housed within the federal securities laws, the 
willful blindness standard for lack of good faith in the 
securities context applies here. HN14[ ] We review 
interpretations of a statute de novo, In re BLMIS, 654 
F.3d at 234, and conclude that HN15[ ] inquiry notice, 
rather than willful blindness, is the appropriate standard 
for determining lack of good faith in a SIPA liquidation, 
just as it is in an ordinary bankruptcy proceeding.

A) A Lack of Good Faith Under Sections 548(c) and 
550(b) of the Bankruptcy Code Does Not Require 
Willful Blindness

HN16[ ] Section 550(b) of the Bankruptcy Code, which 
applies to Citi and Khronos as subsequent 
transferees, [**21]  provides that "[t]he trustee may not 
recover . . . from . . . a transferee that takes for value, . . 
. in good faith, and without knowledge of the voidability 

12 F.4th 171, *184; 2021 U.S. App. LEXIS 26100, **18
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of the transfer avoided."15 11 U.S.C. § 550(b)-(b)(1) 
(emphasis added). Similarly, § 548(c), which applies to 
initial transferee Legacy, permits a transferee that "takes 
for value and in good faith . . . [to] retain any interest 
transferred." Id. § 548(c) (emphasis added). Appellees 
do not contend that the definition of good faith differs 
between the sections.16 HN17[ ] They offer "no reason 
to depart from the normal rule of statutory construction 
that words repeated in different parts of the same 
statute generally have the same meaning." Law v. 
Siegel, 571 U.S. 415, 422, 134 S. Ct. 1188, 188 L. Ed. 
2d 146 (2014) (internal quotation marks and citation 
omitted).

HN18[ ] The Bankruptcy Code does not define "good 
faith." "When a term goes undefined in a statute, we 
give the term its ordinary meaning." Taniguchi v. Kan 
Pac. Saipan, Ltd., 566 U.S. 560, 566, 132 S. Ct. 1997, 
182 L. Ed. 2d 903 (2012). "To assess ordinary meaning, 
we consider the commonly understood meaning of the 
statute's words at the time Congress enacted the 
statute, and with a view to their place in the overall 
statutory scheme." New York v. Nat'l Highway Traffic 
Safety Admin., 974 F.3d 87, 95 (2d Cir. 2020) (internal 
quotation marks and citations omitted).

Dictionary definitions and case law predating the 
Bankruptcy Code of 1978, "usual source[s] that might 
shed [**22]  light on the statue's ordinary meaning," 
Food Mktg. Inst. v. Argus Leader Media, 139 S. Ct. 
2356, 2363, 204 L. Ed. 2d 742 (2019), demonstrate that 
"good faith" encompasses inquiry notice. At the time of 
the Bankruptcy Code's drafting, Black's Law Dictionary 
defined good faith as "[h]onesty of intention, and 
freedom from knowledge of circumstances which ought 
to put [a party] upon inquiry," as well as "[a]n honest 
intention to abstain from taking any unconscientious 
advantage of another, even through technicalities of 
law, together with absence of all information, notice, or 
benefit or belief of facts which render [a] transaction 
unconscientious." Black's Law Dictionary 822 (rev. 4th 

15 The "for value" defense is not at issue in this appeal. The 
district court assumed for the purpose of its decision that the 
transfers were made "for value," see Good Faith Decision, 
516 B.R. at 20, n.1, and we do the same.

16 Although Citi notes in passing that Picard relies on cases 
that do not "deal with Section 550," such as an Eighth Circuit 
decision applying the inquiry notice standard for lack of good 
faith under § 548, see Citi's Br. at 33, it does not otherwise 
explain or argue that good faith under § 548 takes on a 
different meaning from that under § 550.

ed. 1968) (emphases added); see also Black's Law 
Dictionary 623 (5th ed. 1979) (same); id. at 624 
(defining "good faith purchasers" as "[t]hose who buy 
without notice of circumstances which would put a 
person of  [*187]  ordinary prudence on inquiry as to the 
title of the seller"). Ballantine's Law Dictionary similarly 
defined good faith as "[f]airness and equity[,] [t]he 
antithesis of fraud and deceit[,] and [a]cting in the 
absence of circumstances placing a man of ordinary 
prudence on inquiry." Ballentine's Law Dictionary 528 
(3d ed. 1969) (emphasis added). And the Oxford 
English Dictionary, "one of the most [**23]  authoritative 
on the English language," Taniguchi, 566 U.S. at 569, 
explained that "[t]he Eng[lish] uses [of good faith] closely 
follow those of [the Latin phrase bona fides]," "in which 
the primary notion seems to have been the objective 
aspect of confidence well . . . bestowed" and defined 
"good faith" as "honesty of intention in entering into 
engagements, sincerity in professions." Oxford English 
Dictionary 460 (1961) (emphasis added).

HN19[ ] Aside from dictionary definitions, "[t]he 
meaning—or ambiguity—of certain words or phrases 
may only become evident when placed in context." Food 
& Drug Admin. v. Brown & Williamson Tobacco Corp., 
529 U.S. 120, 132, 120 S. Ct. 1291, 146 L. Ed. 2d 121 
(2000); see also Antonin Scalia & Bryan A. Garner, 
Reading Law: The Interpretation of Legal Texts 70 
(2012) (explaining that because "[m]ost common 
English words have a number of dictionary definitions" 
and "[m]any words have more than one ordinary 
meaning," "[o]ne should assume the contextually 
appropriate ordinary meaning unless there is reason to 
think otherwise"). Here, the context is Sections 548 and 
550 of the Bankruptcy Code, which deal with the 
trustee's ability to avoid and recover fraudulent 
transfers, and these provisions derive from the law of 
fraudulent conveyances.17See 5 Collier on Bankruptcy ¶ 
548.01 (16th ed. 2021). HN20[ ] The concept of "good 
faith" as historically used in fraudulent conveyance law 
therefore [**24]  informs our construction of the phrase 
in Sections 548 and 550.

Early fraudulent conveyances cases exemplify the 

17 "Originally, the body of law was known as fraudulent 
conveyance law, and was limited . . . to fraudulent 
conveyances of real property. Current fraudulent transfer law 
has expanded to include transfers of personal property, and 
the incurring of obligations." 5 Collier on Bankruptcy ¶ 548.01 
n.3 (16th ed. 2021). The law of fraudulent conveyances traces 
its roots to the Elizabethan statutes of 1571. See id. ¶ 548.01.
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principle that transferees of a fraudulent transfer did not 
act in good faith when they had inquiry notice of the 
debtor-transferor's fraud. See, e.g., Bentley v. Young, 
210 F. 202, 205 (S.D.N.Y. 1914) (Learned Hand, J.) ("It 
must be remembered that [the transferee's] personal 
good faith is not enough; the question is, not what he 
individually believed, but whether the circumstances 
would have put a reasonable man in his situation upon 
inquiry, and whether that inquiry would have led to 
sufficient knowledge of the facts to prevent the sale.") 
(emphasis added), aff'd 223 F. 536 (2d Cir. 1915); 
Johnson v. Dismukes, 204 F. 382, 382 (5th Cir. 1913) 
(affirming district court's avoidance of fraudulent transfer 
under the Bankruptcy Act of 1898 where "the facts and 
circumstances accompanying the transaction were 
calculated to put [the transferee] upon inquiry"); see also 
Harrell v. Beall, 84 U.S. 590, 591, 21 L. Ed. 692 (1873) 
(noting that the transferee not only "intentionally shut his 
eyes to the truth" but also "had such notice and 
information as made it his duty to inquire further, and 
that the slightest effort by him in that direction would 
have discovered the whole fraud").

In 1918, the National Conference of Commissioners on 
Uniform State Laws approved and recommended the 
Uniform Fraudulent Conveyance Act ("UFCA") [**25]  in 
an attempt to end the then-existing confusion  [*188]  
caused by a lack of uniformity between different states' 
fraudulent conveyances laws. See Nat'l Conf. of 
Comm'rs on Unif. State L., Prefatory Note to Unif. 
Fraudulent Conveyance Act (1918), reprinted in Peter A. 
Alces, Law of Fraudulent Transactions, App. A (2020). 
Several states adopted the UFCA, which provided for 
the transferee's lack of "good faith" as a basis for 
voiding fraudulent transfers. See id. § 9; id. § 3 (defining 
"fair consideration" to require "good faith"). Interpreting 
New York's version of the UFCA in a more recent case, 
we concluded that the transferee lacked good faith 
where she had "information sufficient to alert" her that 
the debtor-transferor "might improperly funnel to third 
parties the money she was advancing" and should have, 
but did not, "ma[ke] reasonably diligent inquiries," see 
HBE Leasing Corp. v. Frank, 48 F.3d 623, 637 (2d Cir. 
1995)—in other words, inquiry notice. See also Davis v. 
Hudson Tr. Co., 28 F.2d 740, 743 (3d Cir. 1928) 
(interpreting "good faith" under New Jersey's Uniform 
Fraudulent Conveyance Act as imposing an inquiry 
notice standard).

The Bankruptcy Act of 1938 (the "1938 Act"), 
predecessor of the Bankruptcy Code of 1978, built upon 
this established inquiry notice standard for good faith. 
Portions of the [**26]  1938 Act were a "federal 

codification" of the UFCA. Cohen v. Sutherland, 257 
F.2d 737, 741 (2d Cir. 1958). Section 67d(6) of the 1938 
Act permitted "bona-fide" transferees of fraudulent 
transfers to retain those transfers. See Pub. L. No. 75-
696, 52 Stat. 840, 878 (1938). HN21[ ] Courts and 
scholars accepted "bona-fide" as synonymous with 
good faith, see Cohen, 257 F.2d at 743 n.4, and 
concluded that—as with good faith under the UFCA—
"the presence of any circumstances placing the 
transferee on inquiry as to the financial condition of the 
transferor may be a contributing factor in depriving the 
former of any claim to good faith," Steel Structures, Inc. 
v. Star Mfg. Co., 466 F.2d 207, 215-16 (6th Cir. 1972) 
(quoting 4 Collier on Bankruptcy § 67.41, at 589-90 
(14th ed.)); see also Paul J. Hartman, A Survey of the 
Fraudulent Conveyance in Bankruptcy, 17 Vand. L. Rev. 
381, 409 (1964) ("'Good faith' on the part of the 
transferee, so as to be protected under section 67d(6) of 
the [1938] Act, seems to presuppose lack of knowledge 
of such facts as would put a reasonably prudent person 
on inquiry.").

HN22[ ] In light of this background understanding of 
the term good faith in early American fraudulent 
conveyance law, the 1938 Act, and typical legal usage 
at the time of the enactment of the Bankruptcy Code, 
the plain meaning of good faith in Sections 548 and 550 
of the Bankruptcy Code embraces an inquiry notice 
standard. We therefore need not consider other tools of 
statutory interpretation. See Marvel Characters, Inc. v. 
Simon, 310 F.3d 280, 290 (2d Cir. 2002) (finding [**27]  
that HN23[ ] "we may seek guidance in the legislative 
history and purpose of the statute" only when there is 
ambiguity). However, even if we found the statute to be 
ambiguous, the legislative history supports our 
conclusion. In 1970, Congress established the 
Commission on the Bankruptcy Laws of the United 
States (the "Bankruptcy Law Commission") to analyze 
and recommend changes to federal bankruptcy law in a 
"comprehensive report." See Pub. L. No. 91-354, 84 
Stat. 468, 468 (1970). In Part II of the report containing 
a draft bill implementing its recommendations, the 
Bankruptcy Law Commission proposed: "[t]he trustee 
may not recover property . . . from a subsequent 
transferee . . . who purchases for value in good faith 
without knowledge of the voidability of the initial 
transfer." Rep. of Comm'n on Bankr. L. of U.S., H.R. 
Doc. No. 93-137, Pt. II at 179 (1973). It then explained 
that "no attempt ha[d] been made to define" good faith 
because "[i]t was felt best to leave this to the  [*189]  
courts on a case-by-case construction," but that "good 
faith clearly would not be present if the transferee knew 
facts that would lead a reasonable person to believe 
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that the property was recoverable." Id. at 180.18 This 
accords with inquiry notice, as it includes [**28]  the 
"knowledge of facts" and "reasonable person" 
elements.19

Moreover, our sister circuits that have addressed the 
issue unanimously accept an inquiry notice standard. 
HN25[ ] In In re Nieves, 648 F.3d 232 (4th Cir. 2011), 
the court held that, "[i]n determining good faith for the 
purposes of a § 550(b)(1) defense, . . . a transferee 
does not act in good faith when he has sufficient [actual] 
knowledge to place him on inquiry notice of the debtor's 
possible insolvency." Id. at 238 (citation omitted). "In so 
holding, [the court] arrive[d] at the same conclusion as . 
. . three other circuit courts [(the Seventh, Eighth, and 
Ninth Circuits)] that have addressed the issue." Id. 
(citing In re Sherman, 67 F.3d 1348, 1355 (8th Cir. 
1995); In re Agric. Rsch. & Tech. Grp., Inc., 916 F.2d 
528, 535-36 (9th Cir. 1990); Bonded Fin. Servs., Inc. v. 
Eur. Am. Bank, 838 F.2d 890, 897-98 (7th Cir. 1988)).20 
The Fifth and Tenth Circuits agree. See In re Am. Hous. 
Found., 785 F.3d 143, 164 (5th Cir. 2015), revised 
(June 8, 2015); In re M & L Bus. Mach. Co., Inc., 84 
F.3d 1330, 1334-38 (10th Cir. 1996).

In a prior BLMIS-liquidation opinion, we too expressed 
that "[t]he presence of good faith [under § 548(c)] 

18 The report also acknowledged that this proposed section 
governing liability of transferees was "derived from [(inter alia)] 
. . . [§] 67d(6)" of the 1938 Act, H.R. Doc. No. 93-137, Pt. II at 
179. As discussed above, courts had interpreted a "bona-fide" 
transferee under § 67d(6) of the 1938 Act to encompass a 
transferee so long as the transferee was not on inquiry notice 
of a debtor-transferor's fraud. See, e.g., Steel Structures, Inc., 
466 F.2d at 215-16 (citing 4 Collier on Bankruptcy § 67.41, at 
588-90 (14th ed.)).

19 HN24[ ] By contrast, willful blindness requires more than 
knowing facts that would lead a reasonable person to infer 
fraud: the defendant must "subjectively believe that there is a 
high probability that a fact exists" and "take deliberate actions 
to avoid learning of that fact." Glob.-Tech Appliances, 563 U.S. 
at 769. Nothing in the legislative history suggests the 
Bankruptcy Law Commission or Congress aimed to set such a 
high bar.

20 By cherry-picking certain language from the Seventh 
Circuit's opinion, Citi argues that Bonded actually adopted a 
higher standard than inquiry notice for good faith. But the 
Seventh Circuit disagrees. See In re Equip. Acquisition Res., 
Inc., 803 F.3d 835, 840 (7th Cir. 2015) ("The Bonded Court 
found that § 550(b)(1) codified an imputed knowledge or 
inquiry notice standard.").

depends upon, inter alia, whether the transferee had 
information that put it on inquiry notice that the 
transferor was insolvent or that the transfer might be 
made with a fraudulent purpose." Marshall, 740 F.3d at 
91 n.11 (2d Cir. 2014) (internal quotation marks and 
citation omitted). HN26[ ] And while the district court 
dismissed this language as dictum, see Good Faith 
Decision, 516 B.R. at 22 n.2, even before Marshall, we 
expressed that "[a] transferee does not [**29]  act in 
good faith when he has sufficient knowledge to place 
him on inquiry notice of the debtor's possible 
insolvency." Banner v. Kassow, 104 F.3d 352 (2d Cir. 
1996) (unpublished opinion) (quoting In re Sherman, 67 
F.3d at 1355).21

The then-current dictionary definitions when the 
Bankruptcy Code was enacted and early case law fail to 
establish that the common understanding of lack of 
good faith in the fraudulent conveyances context was, at 
a minimum, willful blindness. In many of the early cases 
on which  [*190]  Citi relies, willful blindness was 
sufficient, but not necessary, to establish a lack of good 
faith. See, e.g., Dean v. Davis, 242 U.S. 438, 445, 37 S. 
Ct. 130, 61 L. Ed. 419 (1917); Wilson v. Robinson, 83 
F.2d 397, 398 (2d Cir. 1936). The few cases where the 
Supreme Court expressed a standard for good faith 
closer to willful blindness concerned the title of a holder 
of negotiable instruments, far removed from this 
context.22See Goodman v. Simonds, 61 U.S. (20 How.) 
343, 363-65, 15 L. Ed. 934 (1857); Murray v. Lardner, 
69 U.S. (2 Wall.) 110, 121-22, 17 L. Ed. 857 (1864).

Citi also fails to appreciate the distinction between 

21 This "unpublished opinion" appears in the Federal Reporter 
because it was decided before the introduction of the Federal 
Appendix in 2001, where unpublished opinions ("summary 
orders") of this Circuit usually appear.

22 Appellees also rely on the Uniform Commercial Code 
("UCC"), which—at the time the Bankruptcy Code was 
enacted—defined good faith for merchants as "honesty in fact 
and the observance of reasonable commercial standards of 
fair dealing in the trade," and for nonmerchants as "honesty in 
fact in the conduct or transaction concerned." U.C.C. §§ 2-
103(1)(b), 1-201(19) (1978). Their reliance is misplaced. 
HN27[ ] HN28[ ] First, "honesty in fact" is not limited to 
lacking fraudulent intent. Second, because "identical language 
may convey varying content when used in different statutes," 
Yates v. United States, 574 U.S. 528, 537, 135 S. Ct. 1074, 
191 L. Ed. 2d 64 (2015), and given the well-established use of 
inquiry notice under the Bankruptcy Code and the statutory 
schemes upon which it was directly modeled, the UCC is of 
limited import here.
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preferential transfers, where the debtor makes 
payments to certain creditors and not others, and 
(actually) fraudulent transfers, where, as discussed 
above, the debtor possesses an intent to defraud and 
reduces the assets available to all creditors. See Van 
Iderstine v. Nat'l Disc. Co., 227 U.S. 575, 582, 33 S. Ct. 
343, 57 L. Ed. 652 (1913). Citi contends that the district 
court's willful blindness standard is supported by this 
Court's decision in In re Sharp Int'l Corp., 403 F.3d 43 
(2d Cir. 2005), which held that a transferee did 
not [**30]  act in bad faith under New York's UFCA 
where the transferee was alleged to have at least 
inquiry notice that the debtor had made certain 
preferential transfers to the defendant. See id. at 48, 54-
55. But In re Sharp and the cases upon which it relies, 
see id. at 54-55 (citing, inter alia, Bos. Trading Grp., Inc. 
v. Burnazos, 835 F.2d 1504, 1512 (1st Cir. 1987)), do 
not affect the meaning of good faith here, much less 
support the district court's willful blindness standard. 
Rather, In re Sharp stands for the principle that a 
transfer is not voidable on the ground that it is 
constructively fraudulent under the UFCA (which 
requires showing a transferee's bad faith) where the 
transferee is aware "that the transferor is preferring him 
to other creditors." Id. at 54-55 (internal quotation marks 
omitted). Given the Ponzi scheme presumption 
establishing that BLMIS's transfers were fraudulent, the 
absence of an inquiry notice standard in the preferential 
transfers context simply has no bearing on the meaning 
of good faith here. Indeed, In re Sharp acknowledged 
that this Court had previously adopted an inquiry notice 
standard for good faith under the UFCA in HBE Leasing, 
48 F.3d 623, but distinguished that case because it 
involved a fraudulent transfer, whereas In re Sharp 
concerned a preferential transfer. See id. at 55.23

23 Citi's argument regarding the "without knowledge" prong of § 
550(b) in determining the meaning of "good faith" is equally 
unavailing. See 11 U.S.C. § 550(b)(1) ("The trustee may not 
recover . . . from . . . a [subsequent] transferee that takes for 
value, . . . in good faith, and without knowledge [**31]  of the 
voidability of the transfer avoided.") (emphasis added). Citi 
contends good faith could not mean inquiry notice because 
some courts have interpreted "without knowledge" as "an 
example of good faith" and "'without knowledge' is a standard 
different than notice." Citi's Br. at 24 n.7. However, Citi fails to 
cite to any case where a court has held that both good faith 
and without knowledge apply a willful blindness standard. 
Although we do not endorse this view, we note solely for the 
purpose of dismissing Citi's argument that courts that have 
found "good faith" and "without knowledge" to be synonymous 
have concluded inquiry notice applies to both, not that both 
require willful blindness. See, e.g., In re Nieves, 648 F.3d at 

Lastly, Appellees' contention that lack of good faith 
requires willful blindness is premised in part on the 
misconception that  [*191]  inquiry notice is purely 
objective. Their argument goes: (1) "'[g]ood faith,' as it is 
plainly understood, refers to one's subjective intentions," 
Citi's Br. at 25; (2) inquiry notice is purely objective: 
what the investor knew or "should have known" about 
BLMIS "based on a theory of fraud by hindsight," akin to 
a negligence standard, id. at 20; (3) willful blindness, by 
contrast, is subjective; (4) as a result, we should reject 
inquiry notice in favor of willful blindness. Even 
assuming that premises (1) and (3) are correct, the error 
in premise (2) renders the conclusion invalid.

HN29[ ] Inquiry notice is not purely objective, nor is it a 
negligence standard. Although some courts have 
characterized inquiry notice as an "objective test," under 
which "courts look to what the transferee objectively 
'knew or should have known' in questions of good faith," 
In re Bayou Grp., LLC, 439 B.R. 284, 313 (S.D.N.Y. 
2010) (citation omitted), "what the transferee should 
have known depends on what it actually knew, and not 
what it was charged with knowing on a theory of 
constructive [**32]  notice." In re Nieves, 648 F.3d at 
238 (emphases added). As a result, even courts that 
use the phrase "should have known" acknowledge that 
the first step in the inquiry notice analysis looks to what 
facts the defendant knew. See, e.g., In re Sherman, 67 
F.3d at 1355; In re Bayou Grp., LLC, 439 B.R. at 310 
("The first question typically posed is whether the 
transferee had information that put it on inquiry notice 
that the transferor was insolvent or that the transfer 
might be made with a fraudulent purpose.") (emphasis 
added). Our view of inquiry notice incorporates both 
objective and subjective components. Inquiry notice 
"signifies actual awareness of suspicious facts that 
would have led a reasonable [transferee], acting 
diligently, to investigate further and by doing so 
discover" a debtor-transferor's fraud. In re Sentinel 
Mgmt. Grp., Inc., 809 F.3d 958, 961 (7th Cir. 2016).24

240 (noting that Mixon, a previous Fourth Circuit case, 
"discusse[d] only the knowledge prong of § 550(b)(1), not 
good faith," but that Mixon "ask[ed] if the transferee 
possesse[d] actual knowledge of facts that would lead a 
reasonable person to believe that the transferred property was 
voidable").

24 Citi argues that "the Supreme Court has rejected a good 
faith test that combines both subjective and objective elements 
as 'not entirely reconcilable.'" Citi's Br. at 13 (citing Goodman, 
61 U.S. at 363 and Murray 69 U.S. at 121-22). Goodman and 
Murray, as explained above, concern inapposite contexts and 
do not wholesale reject a definition of good faith that 
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HN30[ ] Thus, the good faith defense under Sections 
548(c) and 550(b)(1) should be approached in a three-
step inquiry. First, a court must examine what facts the 
defendant knew; this is a subjective inquiry and not "a 
theory of constructive notice." In re Nieves, 648 F.3d at 
238. Second, a court determines whether these facts 
put the transferee on inquiry notice of the fraudulent 
purpose behind a transaction—that is, whether the facts 
the transferee knew would have led a reasonable 
person in the transferee's position [**33]  to conduct 
further inquiry into a debtor-transferor's possible fraud. 
See In re Bayou Grp., LLC, 439 B.R. at 310. Third, once 
 [*192]  the court has determined that a transferee had 
been put on inquiry notice, the court must inquire 
whether "diligent inquiry [by the transferee] would have 
discovered the fraudulent purpose" of the transfer. Id. 
(quoting In re Agric. Rsch. & Tech. Grp., 916 F.2d at 
536) (emphasis omitted); see also In re M & L Bus. 
Mach. Co., 84 F.3d at 1338. An objective "reasonable 
person" standard applies in the second and third steps, 
namely, in assessing whether (1) the suspicious facts 
were such that they would have put a reasonable 
person in the transferee's position on inquiry notice; and 
(2) the transferee conducted a reasonably diligent 
investigation after being put on inquiry notice. See In re 
Bayou Grp., LLC, 439 B.R. at 313 (collecting cases).

HN31[ ] In sum, we join all of our sister circuits that 
have addressed the issue in holding that a lack of good 
faith under Sections 548 and 550 of the Bankruptcy 
Code encompasses an inquiry notice standard. The 
historical usage of the phrase "good faith" (particularly 
as used in the context of fraudulent conveyance law), 
this Court's prior case law, and the legislative history of 
the Bankruptcy Code all lead us to reject the heightened 
willful blindness standard that Citi argues should be 
applied even in ordinary bankruptcy proceedings. [**34] 

B) The Securities Laws Do Not Impose a Willful 
Blindness Standard for Lack of Good Faith in a SIPA 
Liquidation

Even accepting that good faith under the Bankruptcy 
Code uses inquiry notice, Legacy, Khronos, and to a 
lesser extent Citi argue that willful blindness is required 
here because SIPA is different. They defend the district 

incorporates subjective and objective elements. Indeed, the 
extensive case law referenced above demonstrates that courts 
have been successfully applying the inquiry notice standard 
under Sections 548 and 550 as we articulate without any 
perceivable difficulty.

court's theory, which no court of appeals has ever 
adopted,25 that because SIPA "is part of the securities 
laws and expressly provides that the Bankruptcy Code 
applies only [t]o the extent consistent with the provisions 
of this chapter [of the federal securities laws]," and 
because "good faith in the securities context implies a 
lack of fraudulent intent," lack of good faith in a SIPA 
liquidation requires willful blindness. Good Faith 
Decision, 516 B.R. at 22 (internal quotation marks and 
citation omitted) (alterations in original). The 
cornerstone of the district court's theory is that SIPA 
prohibits the trustee from utilizing the inquiry notice 
standard under the Bankruptcy Code because it is 
inconsistent with the willful blindness standard under 
federal securities laws. It reached this view through an 
analysis of the text and policy considerations underlying 
SIPA and federal securities laws. [**35] 

HN32[ ] Section 78fff of SIPA provides "[t]o the extent 
consistent with the provisions of this chapter, a 
liquidation proceeding shall be conducted in accordance 
with, and as though it were being conducted under[, the 
Bankruptcy Code]." 15 U.S.C. § 78fff (emphasis 
added).26 While the district court interpreted "this 
chapter" to mean "this chapter [of the federal securities 
laws]," Good Faith Decision, 516 B.R. at 22—i.e., Title 
15—"this chapter" actually refers to  [*193]  SIPA 
itself—i.e., Chapter 2B-1 of Title 15. See id. § 78aaa 

25 The district court relied solely on its own earlier precedent. It 
first articulated its securities-law theory in a prior BLMIS-
liquidation case, Picard v. Katz, 462 B.R. 447, 455-56 
(S.D.N.Y. 2011), and reaffirmed the theory in Picard v. 
Avellino, 469 B.R. 408, 412 (S.D.N.Y. 2012), neither of which 
were appealed.

26 As explained above, SIPA specifies in a later section 
"[w]henever customer property is not sufficient to pay in full the 
[customers'] claims . . . the trustee may recover any property 
transferred . . . if and to the extent that such transfer is 
voidable or void under the provisions of Title 11," which 
includes Sections 548 and 550. Id. § 78fff-2. This provision, 
unlike the one on which the district court relied, is not cribbed 
by the "[t]o the extent consistent with the provisions of this 
chapter" clause. HN33[ ] By stating that a SIPA trustee may 
recover "to the extent that such transfer is voidable or void 
under [the Bankruptcy Code]," this section therefore indicates 
that a SIPA trustee's power to avoid and recover transfers 
under Sections 548 and 550 should be coextensive with that 
of an ordinary bankruptcy trustee. Id. (emphasis added). The 
district court's Good Faith Decision, by contrast, necessarily 
puts SIPA trustees at a disadvantage compared to their 
ordinary bankruptcy counterparts by setting a higher bar for a 
transferee's lack of good faith.
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("This chapter may be cited as the 'Securities Investor 
Protection Act of 1970.'") (emphasis added). 
Nevertheless, SIPA also provides that "[e]xcept as 
otherwise provided in [SIPA], the provisions of the 
Securities Exchange Act of 1934 (hereinafter referred to 
as the "1934 Act") apply as if [SIPA] constituted an 
amendment to, and was included as a section of, such 
Act." Id. § 78bbb (emphasis added). SIPA is therefore 
part of the 1934 Act.

Despite this incorporation of SIPA into the 1934 Act, the 
securities-law theory does not hold up. HN34[ ] By 
making SIPA an amendment to the 1934 Act, Congress 
intended for SIPA to apply if the 1934 Act is inapplicable 
or inconsistent with SIPA. It is a "well established canon 
of statutory interpretation" that "the specific 
governs [**36]  the general." RadLAX Gateway Hotel, 
LLC v. Amalgamated Bank, 566 U.S. 639, 645, 132 S. 
Ct. 2065, 182 L. Ed. 2d 967 (2012) (citation omitted). 
Moreover, when "the scope of the earlier statute is 
broad but the subsequent statute[] more specifically 
address[es] the topic at hand," there is even greater 
reason to assume the later statute controls. Food & 
Drug Admin. v. Brown & Williamson Tobacco Corp., 529 
U.S. 120, 143, 120 S. Ct. 1291, 146 L. Ed. 2d 121 
(2000). As a result, where SIPA speaks and the 1934 
Act is silent, SIPA governs.

HN35[ ] Nothing in the 1934 Act (minus SIPA) 
concerns liquidation proceedings of insolvent securities 
broker-dealers. "The 1934 Act was intended principally 
to protect investors against manipulation of stock prices 
through regulation of transactions upon securities 
exchanges and in over-the-counter markets, and to 
impose regular reporting requirements on companies 
whose stock is listed on national securities exchanges." 
Ernst & Ernst v. Hochfelder, 425 U.S. 185, 195, 96 S. 
Ct. 1375, 47 L. Ed. 2d 668 (1976). Its overall goal is "to 
protect investors against false and deceptive practices 
that might injure them." Id. at 198. Over time, Congress 
enacted statutes such as SIPA to address specific 
aspects of the securities industry.

However, unlike the 1934 Act, SIPA does not regulate 
fraud on securities markets. Instead, its "primary 
purpose . . . is to provide protection for investors if the 
broker-dealer with whom they are doing business 
encounters financial troubles." H.R. Rep. No. [**37]  91-
1613, at 1 (1970), as reprinted in 1970 U.S.C.C.A.N. 
5254, 5254. Indeed, we have previously explained that 
"SIPA's supposed purpose was to remedy broker-dealer 
insolvencies—not necessarily broker-dealer fraud." 
SIPC v. 2427 Parent Corp. (In re BLMIS), 779 F.3d 74, 

79 (2d Cir. 2015).

Accordingly, HN36[ ] the general "fraudulent intent" 
requirement in the 1934 Act is irrelevant to the specific 
context of a SIPA liquidation.27 The district court derived 
the  [*194]  fraudulent intent requirement from Section 
10(b) of the 1934 Act. See Good Faith Decision, 516 
B.R. at 22 (citing Ernst & Ernst, 425 U.S. at 206). HN37[

] Section 10(b) regulates "deceptive conduct in 
connection with the purchase or sale of [specific] 
securit[ies]." Morrison v. Nat'l Australia Bank Ltd., 561 
U.S. 247, 266, 130 S. Ct. 2869, 177 L. Ed. 2d 535 
(2010) (internal quotation marks and citation omitted). It 
would be odd indeed to assume that, just because § 
10(b) requires investors bringing damages actions to 
prove the fraudulent intent of the defendant in purchase-
and-sale transactions, the same intent is necessarily 
required of transferees from whom a SIPA trustee seeks 
to recover fraudulent transfers by a broker-dealer in its 
liquidation. HN38[ ] A § 10(b) action for securities 
fraud is meaningfully different from a SIPA liquidation.

But even if we accept for argument's sake that "this 
chapter" in § 78fff includes the 1934 Act, there is 
nothing in the 1934 Act that actually requires [**38]  
willful blindness in this context. HN39[ ] Although the 
Supreme Court has never held that reckless disregard 
suffices for § 10(b) liability, "[e]very Court of Appeals 
that has considered the issue has held that a plaintiff 
may meet the scienter requirement by showing that the 
defendant acted intentionally or recklessly, though the 

27 Legacy and Khronos argue that our ruling in Gettinger, 976 
F.3d 184, supports the securities-law theory. Gettinger 
concluded that recognizing the "for value" defense of the 
defendants-appellants, who received fictitious profits from 
BLMIS, "would conflict with SIPA" even though it would be 
permissible under the Bankruptcy Code. See id. at 199-200. 
However, Gettinger recognized that the for value defense 
"would place the defendants-appellants, who have no net 
equity and thus are not entitled to share in the customer 
property fund, ahead of customers who have net equity 
claims," which "SIPA does not permit." Id. at 199. Nowhere did 
Gettinger invoke "the securities laws," generally. See id. And, 
if anything, a willful blindness standard would hinder, rather 
than advance, SIPA's purpose by making it more difficult to 
recover customer property. See 6 Collier on Bankruptcy ¶ 
749.02 (16th ed. 2021) (explaining that "[t]he overall purpose 
of [SIPA's transfer recovery provision, 15 U.S.C. § 78fff-
2(c)(3),] is to prevent one or more customers from depriving 
other customers of assets by keeping these assets out of the 
pool available for distribution to customers on a ratable basis") 
(internal quotation marks and citation omitted).
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[c]ircuits differ on the degree of recklessness required." 
Tellabs, Inc. v. Makor Issues & Rts., Ltd., 551 U.S. 308, 
319 n.3, 127 S. Ct. 2499, 168 L. Ed. 2d 179 (2007); see, 
e.g., S. Cherry St., LLC v. Hennessee Grp. LLC, 573 
F.3d 98, 109 (2d Cir. 2009) ("This Court has . . . long 
held that the scienter element can be satisfied by a 
strong showing of reckless disregard for the truth."). Yet 
because "willful blindness . . . surpasses recklessness," 
Glob.-Tech Appliances, 563 U.S. at 769, the former may 
well be too stringent a standard under the 1934 Act. 
There is no need to resolve this debate. For our 
purpose, it suffices that the 1934 Act does not prescribe 
a uniform willful blindness requirement, further 
undermining the theory that willful blindness applies 
here because SIPA is part of the 1934 Act.28

SIPA's legislative history bolsters our conclusion. The 
House Report on SIPA explains the interplay between 
SIPA and the 1934 Act. See H.R. Rep. No. 91-1613, as 
reprinted in 1970 U.S.C.C.A.N. 5254. For example, it 
notes that certain sections of the 1934 Act "set forth 
current provisions [**39]  of law dealing with the 
financial responsibility of broker-dealers," id. at 5266, 
and that "section 7(D) [of SIPA] would amend section 
15(c)(3) of the [1934 Act]," id. at 5276. In its discussion 
of SIPA liquidation proceedings, the Report declares 
 [*195]  "[t]he bill uses certain terms defined in [the 
Bankruptcy Act] with the meanings there established, 
except as further defined in the reported bill." Id. at 
5262. The only reference to the 1934 Act is that the 
trustee's reports to the court should "hav[e] regard to the 
recordkeeping requirements under the [1934 Act]." Id. at 
5264. Absent from the extensive Report is any 
suggestion that Congress intended the 1934 Act's 
general fraudulent intent requirement to displace the 
Bankruptcy Code's definition for good faith. HN40[ ] 
Accordingly, the federal securities laws do not supply 
the definition of good faith in a SIPA liquidation; the 
Bankruptcy Code does.

Finally, by clarifying that inquiry notice is not a 
negligence standard, see Section I.A., supra, we also 
reject the district court's and Appellees' contentions that 
the inquiry notice standard is "unworkable" and contrary 

28 To the extent Appellees rely on the "securities laws" 
generally—for which there is no textual basis in SIPA—claims 
under §§ 11, 12(a)(2), 17(a)(2), and 17(a)(3) of the Securities 
Act of 1933 do not have any scienter requirement. See 
Rombach v. Chang, 355 F.3d 164, 169 n.4 (2d Cir. 2004); 
Aaron v. SEC, 446 U.S. 680, 696-97, 100 S. Ct. 1945, 64 L. 
Ed. 2d 611 (1980).

to SIPA's goals. See Citi's Br. at 30; Legacy and 
Khronos's Br. at 24, 42-43. HN41[ ] Inquiry notice does 
not universally [**40]  impose an affirmative duty to 
investigate. As discussed above, the duty to conduct a 
diligent investigation arises only when a transferee is 
actually aware of suspicious facts that would lead a 
reasonable person in the  transferee's position to inquire 
further into a debtor-transferor's potential fraud. See In 
re M & L Bus. Mach. Co., Inc., 84 F.3d at 1338; In re 
Agric. Rsch. & Tech. Grp., 916 F.2d at 536. The inquiry 
notice standard for good faith under SIPA is therefore 
not overly burdensome on the customers and indirect 
investors of broker-dealers.

The district court criticized inquiry notice as 
impracticable, questioning "how could [an investor 
investigate his broker's internal practices] anyway?" 
Good Faith Decision, 516 B.R. at 21 (citation omitted). 
We cannot provide an answer for every case. HN42[ ] 
The adequacy of an investigation is, of course, a fact-
intensive inquiry to be determined on a case-by-case 
basis, which naturally takes into account the disparate 
circumstances of differently-situated transferees. Courts 
routinely conduct that inquiry seemingly without a hitch. 
See, e.g., Janvey v. GMAG, L.L.C., 977 F.3d 422, 428 
(5th Cir. 2020) (concluding that, in analyzing the good 
faith defense under the Texas Uniform Fraudulent 
Transfer Act, the record evidence did not show that the 
defendants-appellees "diligently investigated" the 
debtor-transferor's Ponzi scheme after being put on 
inquiry notice). [**41] 

HN43[ ] The text of SIPA and the 1934 Act, the 
underlying goals of SIPA, and the practical implications 
of an inquiry notice standard provide no reason to 
depart from the meaning of the good faith defense 
under Sections 548 and 550 as it is applied in an 
ordinary bankruptcy proceeding. Lack of good faith in a 
SIPA liquidation therefore applies an inquiry notice, not 
willful blindness, standard.

II. Burden of Pleading Good Faith, or the Lack 
Thereof

The district court found that good faith is an affirmative 
defense under Sections 548 and 550 of the Bankruptcy 
Code and acknowledged that in ordinary circumstances, 
the initial or subsequent transferee bears the burden of 
pleading good faith. See Good Faith Decision, 516 B.R. 
at 24. HN44[ ] Indeed, Federal Rule of Civil Procedure 
8(c) places the burden of pleading an affirmative 
defense on the defendant. See Perry v. Merit Sys. Prot. 
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Bd., 137 S. Ct. 1975, 1987 n.9, 198 L. Ed. 2d 527 
(2017) ("[A]n affirmative defense to a plaintiff's claim for 
relief[] [is] not something the plaintiff must anticipate and 
negate in her pleading.") (citing Fed. R. Civ. P. 8(c)(1)). 
However, the district court determined that the trustee 
bears the burden of pleading lack of good faith in 
 [*196]  a SIPA liquidation because of the policy goals of 
SIPA. See Good Faith Decision, 516 B.R. at 24. Like 
their arguments concerning the meaning of "good faith," 
Legacy and Khronos primarily appear to defend the 
district court's reasoning, while Citi raises [**42]  an 
additional, alternative argument for affirming the district 
court's conclusion. Specifically, Citi disputes that good 
faith is an affirmative defense under § 550, even in an 
ordinary bankruptcy proceeding. We reject both the 
district court's reasoning and Citi's alternative argument 
on appeal. HN45[ ] Because we conclude that good 
faith is an affirmative defense under Sections 548 and 
550 and that SIPA does not compel departing from the 
well-established burden-of-pleading rules, the trustee is 
not required to plead a transferee's lack of good faith.

A) Good Faith is an Affirmative Defense Under 
Sections 548 and 550 of the Bankruptcy Code

HN46[ ] As with the definition of good faith, Sections 
548 and 550 are silent on the pleading burden. 
However, we and other courts have held good faith is an 
affirmative defense under these sections. With regard to 
§ 548, there is little credible debate. Section 
548(a)(1)(A) of the Bankruptcy Code allows a trustee to 
"avoid any transfer" made within two years of the 
debtor's filing of a bankruptcy petition, if the debtor 
"made such transfer . . . with actual intent to . . . defraud 
any entity to which the debtor was . . . indebted." 11 
U.S.C. § 548(a)(1)-(a)(1)(A). Section 548(c) creates a 
defense, allowing transferees to "retain any interest 
transferred" if the transferee "takes for value and in 
good faith." Id. § 548(c). As we have [**43]  previously 
explained:

If a trustee establishes a prima facie case under the 
fraudulent transfer provisions, then he or she is 
entitled to recovery unless the transferee can 
establish an affirmative defense. One affirmative 
defense applies whether a trustee seeks to recover 
under § 548(a)(1)(A) . . . . It permits a transferee 
who 'takes for value and in good faith' to retain the 
transfer to the extent of the value given.

Gettinger, 976 F.3d at 190 (emphases added) (quoting 
11 U.S.C. § 548(c)). As a defendant asserting an 

affirmative defense, the transferee bears the burden of 
establishing its good faith under § 548(c). Our sister 
circuits that have addressed this question uniformly 
agree. See In re Taneja, 743 F.3d 423, 429 (4th Cir. 
2014) (explaining that § 548(c) establishes "an 
affirmative defense" that "a defendant has . . . [the] 
burden of proving"); Perkins v. Haines, 661 F.3d 623, 
626 (11th Cir. 2011) ("[Section] 548(c) provides a 
transferee with an affirmative defense where the 
transferee acts in good faith."); In re Hannover Corp., 
310 F.3d 796, 799 (5th Cir. 2002) ("The burden of proof 
is on the defendant transferee."); In re M & L Bus. Mach. 
Co., 84 F.3d at 1338 (same); In re Agric. Rsch. And 
Tech. Grp., Inc., 916 F.2d at 535 (same).

Citi contends that, in contrast to good faith under § 
548(c), good faith is not an affirmative defense under § 
550(b), which applies only to subsequent transferees.29 
Section 550(a) states "[e]xcept as otherwise provided in 
this section, to the extent that a transfer is avoided 
under [(inter alia)] section . . . 548 . . . , the 
trustee [**44]  may recover,  [*197]  for the benefit of the 
estate, the property transferred . . . from [an initial or 
subsequent transferee]." 11 U.S.C. § 550(a) (emphasis 
added). HN47[ ] Section 550(b) states "[t]he trustee 
may not recover" from a subsequent transferee "that 
takes for value, . . . in good faith, and without knowledge 
of the voidability of the transfer avoided." Id. § 550(b)-
(b)(1). Although § 550(b) is written differently and affects 
a different class of transferees than § 548(c), the 
statutory structure, case law, and legislative history 
make clear that good faith under § 550(b) is an 
affirmative defense.

HN48[ ] Section 550(a) sets out the elements a trustee 
must satisfy to recover transferred property: that the 
transfer was avoided, and that the defendant is an initial 
or subsequent transferee. See 5 Collier on Bankruptcy ¶ 
550.02 (16th ed. 2021). Section 550(b) provides an 
exception to the trustee's general power of recovery 
under § 550(a). "When a proviso . . . carves an 
exception out of the body of a statute . . . those who set 
up such exception must prove it." Meacham v. Knolls 
Atomic Power Lab'y, 554 U.S. 84, 91, 128 S. Ct. 2395, 

29 Citi also argues that "under the [1934] Act—of which SIPA is 
a part—a plaintiff suing under Section 20(a), which imposes 
liability on a control person for those she controls" bears the 
burden of pleading lack of good faith. Citi's Br. at 53. The 1934 
Act is plainly irrelevant here; nothing in SIPA purports to 
incorporate the pleading burden in unrelated contexts under 
the 1934 Act.
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171 L. Ed. 2d 283 (2008) (alteration and citation 
omitted). Although Meacham concerned exemptions to 
prohibited conduct under the Age Discrimination in 
Employment Act, it affirms the overarching principle that 
when there is an exception to the general rule, the party 
claiming the benefit of the exception [**45]  bears the 
burden of pleading it. See N.Y. Univ. Med. Ctr. v. 
N.L.R.B., 156 F.3d 405, 413 (2d Cir. 1998) (citing FTC 
v. Morton Salt Co., 334 U.S. 37, 44-45, 68 S. Ct. 822, 
92 L. Ed. 1196, 44 F.T.C. 1499 (1948)). Because taking 
a transfer in good faith under § 550(b) is an exception to 
the general rule permitting the trustee to recover the 
transfer under § 550(a), it is an affirmative defense.

Citi contends that the "[e]xcept as otherwise provided" 
clause in § 550(a) requires the trustee to "negate that 
'exception' [in § 550(b)] in his pleadings to state a 
claim." Citi's Br. at 47. It relies on United States v. Cook, 
84 U.S. 168, 21 L. Ed. 538 (1872), in which the 
Supreme Court held that "[w]here a statute defining an 
offen[s]e contains an exception, in the enacting clause 
of the statute, which is so incorporated with the 
language defining the offen[s]e that the ingredients of 
the offen[s]e cannot be accurately and clearly described 
if the exception is omitted, the rules of good pleading 
require that an indictment founded upon the statute 
must allege enough to show that the accused is not 
within the exception." Id. at 173. Cook is inapposite; it is 
grounded in the interpretation of a criminal statute, and 
the "except as otherwise provided" language does not 
make § 550(b) "so incorporated with the language 
defining" the trustee's right to recovery under § 550(a) 
"that the ingredients of the [claim] cannot be accurately 
and clearly described" without it. Id. [**46] 

Moreover, although § 550(b) states "[t]he trustee may 
not recover," while § 548(c) states "a transferee . . . may 
retain," Citi does not point to any authority that supports 
a conclusion that this difference is indicative of good 
faith being an element of the trustee's claim under § 
550. Indeed, a more persuasive explanation for the 
difference is that, as stated earlier, § 550(b)(1) provides 
subsequent transferees a complete defense against 
recovery, whereas § 548(c) grants transferees "a lien to 
the extent value was given in good faith." 5 Collier on 
Bankruptcy ¶ 548.09 (16th ed. 2021).

Our reading of § 550 is consistent with precedents of 
this Court and others. HN49[ ] We have declared 
subsequent transferees "may assert a good faith 
defense" under § 550(b). In re Red Dot Scenic, Inc., 351 
F.3d 57, 58 (2d Cir. 2003) (emphasis added); see also 
Picard v. Fairfield Greenwich  [*198]  Ltd., 762 F.3d 

199, 209 & n.8 (2d Cir. 2014). And the other circuits that 
have addressed the issue have uniformly concluded that 
"§ 550(b) offers an affirmative defense." See In re 
Smith, 811 F.3d 228, 246 (7th Cir. 2016); see also In re 
Mortg. Store, Inc., 773 F.3d 990, 994 (9th Cir. 2014); In 
re Nieves, 648 F.3d at 237. For example, in In re Nordic 
Vill., Inc., 915 F.2d 1049 (6th Cir. 1990), rev'd on other 
grounds sub nom. United States v. Nordic Vill., Inc., 503 
U.S. 30, 112 S. Ct. 1011, 117 L. Ed. 2d 181 (1992), the 
majority determined that "[t]he language of [§ 550(b)] 
clearly places the burden of showing value, good faith, 
and lack of knowledge, on the transferee as a defense." 
Id. at 1055. The dissent sought to differentiate between 
initial transferees under § 549, which concerns post-
petition transactions and explicitly places the 
burden [**47]  of proof on the transferee, and 
subsequent transferees under § 550. See id. at 1063-
64. It argued that because "subsequent transferees are 
much more likely to be innocent third parties," "[a]bsent 
an express rule placing the burden of proof on 
subsequent transferees, . . . the burden should rest on 
the party seeking to recover the property, at least as to 
the issues of the subsequent transferee's good faith and 
knowledge." Id. at 1063-64. HN50[ ] However, as the 
majority explained, "[t]he way [§ 550(a)] is worded 
makes it clear that the trustee's right to recover is broad, 
by giving rights against not only the transferee, but also 
against transferees of the initial transferee," and "to 
prevent innocent third parties from being hurt by this 
broadly delineated right of recovery, the law gives them 
a defense if they show that they took for value, in good 
faith, and without knowledge of the voidability of the 
transfer." Id. at 1055-56. In other words, the good faith 
defense under § 550(b)(1)—like the good faith defense 
under § 548(c)—is an act of legislative grace because 
subsequent transferees might be "innocent third 
parties." Id. at 1056. But the mere possibility of a 
subsequent transferee's blamelessness does not 
suggest that the trustee must bear the burden of 
pleading the [**48]  transferee's lack of good faith.

The legislative history further substantiates our view. 
The Senate Report accompanying the modern 
Bankruptcy Code notes that "[i]n order for the transferee 
to be excepted from liability under [§ 550(b),] he himself 
must be a good faith transferee." S. Rep. No. 95-989, at 
90 (1978), as reprinted in 1978 U.S.C.C.A.N. 5787, 
5876 (emphasis added). The Report also confirms that 
§ 550(a) "permits the trustee to recover from" any 
transferee: "the initial transferee of an avoided transfer 
or from any immediate or mediate transferee of the 
initial transferee." Id. HN51[ ] Its explanation accords 
with the concept that good faith is a defense that 
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permits the transferee "to be excepted" from the 
trustee's general recovery power. See id. Citi's reliance 
on the Bankruptcy Law Commission's report explaining 
its proposed draft bill is misplaced. Although the report 
recommended removing a sentence that explicitly 
placed the burden of proof of establishing good faith on 
post-petition transferees of personal property, that 
context does not concern subsequent transferees of 
pre-petition fraudulent conveyances. See Rep. of 
Comm'n on Bankr. L. of U.S., H.R. Doc. No. 93-137, Pt. 
II at 164.

The legislative [**49]  history also demonstrates that 
Congress did not intend to create a different pleading 
burden with respect to subsequent transferees 
compared to initial transferees. HN52[ ] As expressed 
in the Senate Report accompanying the Bankruptcy 
Code, "[t]he phrase 'good faith' [under § 550] . . . is 
intended to prevent a transferee from whom the trustee 
could recover from transferring the recoverable property 
to an innocent transferee, and receiving a  [*199]  
retransfer from him, that is 'washing' the transaction 
through an innocent third party." S. Rep. No. 95-989, at 
90, as reprinted in 1978 U.S.C.C.A.N. at 5876 
(emphasis added). Congress's concern about potential 
"washing" through subsequent transferees supports the 
conclusion that voidable subsequent transfers are 
presumed recoverable and that it did not intend to 
release subsequent transferees of the pleading burden.

Finally, the Trustee's access to discovery before filing 
the complaint under Rule 2004 of the Federal Rules of 
Bankruptcy Procedure does not affect our analysis. 
HN53[ ] Rule 2004 has never been interpreted to 
permit shifting the pleading burden. Indeed, the fact that 
"good faith" concerns the transferee's knowledge of 
suspicious facts and other information "peculiarly within 
the knowledge and control of the defendant" [**50]  
supports the allocation of the pleading burden on the 
defendant-transferee. See Gomez v. Toledo, 446 U.S. 
635, 640-41, 100 S. Ct. 1920, 64 L. Ed. 2d 572 (1980); 
see also Nat'l Commc'ns Ass'n Inc. v. AT&T Corp., 238 
F.3d 124, 130-31 (2d Cir. 2001) (explaining that "all else 
being equal, the burden [of proving an issue] is better 
placed on the party with easier access to relevant 
information" and that "courts should avoid requiring a 
party to shoulder the more difficult task of proving a 
negative").

The structural similarity of § 550 to § 548, the case law, 
and the legislative history compel us to concur with a 
leading treatise on bankruptcy law that HN54[ ] "once 
the trustee has avoided a transfer and established that 

the property has been transferred to an immediate or 
mediate transferee, the transferee has the burden to 
show that it took (1) for value, (2) in good faith[,] and (3) 
without knowledge of the voidability of the transfer." 5 
Collier on Bankruptcy ¶ 550.03 (16th ed. 2021).

B) SIPA Does Not Require the Trustee to Plead an 
Affirmative Defense

HN55[ ] Federal Rule of Civil Procedure 8(c)(1) 
provides that, "[i]n responding to a pleading, a party 
must affirmatively state any avoidance or affirmative 
defense," placing the burden to plead on the defendant. 
Notwithstanding this clear language, the district court 
held that even though good faith is an affirmative 
defense, SIPA "affects the burden of pleading good faith 
or its absence" [**51]  and that "[i]t would totally 
undercut SIPA's twin goals of maintaining marketplace 
stability and encouraging investor confidence if a trustee 
could seek to recover the investors' investments while 
alleging no more than that they withdrew proceeds from 
their facially innocent securities accounts." Good Faith 
Decision, 516 B.R. at 24.

The district court's policy-based justifications for 
departing from Rule 8(c)(1) fail on two grounds. HN56[

] First, the Supreme Court has held "courts should 
generally not depart from the usual practice under the 
Federal Rules on the basis of perceived policy 
concerns." See Jones v. Bock, 549 U.S. 199, 212-13, 
127 S. Ct. 910, 166 L. Ed. 2d 798 (2007). In that case, 
the Court reversed the Sixth Circuit for applying policy-
based reasons to place the burden of negating an 
affirmative defense on the plaintiff to establish his Prison 
Litigation Reform Act claims. See id. at 213-14. As a 
result, even if the district court had legitimate policy 
concerns in allocating the pleading burden to the 
transferee, it should not have used those concerns to 
shift the traditional pleading burden.

Second, HN57[ ] placing the burden to plead good 
faith on the initial and subsequent transferees does not 
contradict the goals of SIPA. As explained in the House 
Report,  [*200]  "[SIPA] would provide for the 
establishment of a fund to be [**52]  used to make it 
possible for the public customers in the event of the 
financial insolvency of their broker, to recover that to 
which they are entitled." H.R. Rep. No. 91-1613, at 1, as 
reprinted in 1970 U.S.C.C.A.N. at 5255. "The purposes 
of a liquidation proceeding under [SIPA]" include "to 
distribute customer property and . . . otherwise satisfy 
net equity claims of customers" "as promptly as possible 
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after the appointment of a trustee in such liquidation 
proceeding." 15 U.S.C. § 78fff(a)(1), (a)(1)(B).

A transferee's burden to plead the affirmative defense of 
good faith does not "undercut" SIPA's purpose of 
"encouraging investor confidence" by permitting the 
trustee to recover from investors "while alleging no more 
than that they withdrew proceeds from their facially 
innocent securities accounts." Good Faith Decision, 516 
B.R. at 24. Indeed, requiring the trustee to plead the 
transferee's lack of good faith would do more to hinder 
SIPA's goal of distributing customer property "as 
promptly as possible after the appointment of a trustee" 
by delaying the trustee's actions to recover the property. 
See 15 U.S.C. § 78fff(a)(1). And, regardless, perceived 
policy concerns related to SIPA do not permit us to 
reconfigure bankruptcy law.

HN58[ ] Nothing in SIPA compels departure from 
the [**53]  well-established rule that the defendant bears 
the burden of pleading an affirmative defense. 
Accordingly, the district court erred by holding that the 
trustee bears the burden of pleading a lack of good faith 
under Sections 548(c) and 550(b)(1).

CONCLUSION

We VACATE the judgments of the bankruptcy court and 
REMAND for further proceedings consistent with this 
opinion.

Concur by: MENASHI

Concur

MENASHI, Circuit Judge, concurring:

The court's decision in this case might appear 
counterintuitive. Citibank received a repayment of a loan 
it made to a fund that invested with Bernard L. Madoff 
Investment Securities ("BLMIS"). Legacy Capital 
received back the principal it invested with BLMIS.1 Yet 
the court holds that each party's receipt of funds it was 
owed amounts to a fraudulent transfer accepted in bad 
faith.

Normally, when a creditor receives a payment from a 
debtor— even if the creditor knows that the debtor is 

1 Legacy has already returned the $79 million it received in net 
profits. See Special App'x 93-94.

insolvent and the payment will prevent other creditors 
from being repaid—that payment is considered a 
preference, not a fraudulent transfer. See Sharp Int'l 
Corp. v. State St. Bank & Trust Co. (In re Sharp Int'l 
Corp.), 403 F.3d 43, 54 (2d Cir. 2005) ("A conveyance 
which satisfies an antecedent debt made while the 
debtor is insolvent is neither fraudulent nor otherwise 
improper, even if its effect is to prefer one creditor 
over [**54]  another.") (alteration omitted) (quoting 
Ultramar Energy Ltd. v. Chase Manhattan Bank, N.A., 
191 A.D.2d 86, 90-91, 599 N.Y.S.2d 816 (N.Y. App. Div. 
1st Dep't 1993)). Under these normal principles, 
creditors such as Citibank and Legacy would be able to 
retain the repayments despite knowledge of the debtor's 
insolvency as long as the transfers occurred outside the 
relatively brief period in which preferential transfers may 
be avoided2  [*201]  and the creditor is not participating 
in a fraudulent scheme by holding the funds on the 
debtor's behalf.3

I

In this case, however, we do not follow normal principles 
because we have applied the "Ponzi scheme 
presumption." Accordingly, we presume that transfers 
from a debtor in furtherance of a Ponzi scheme are 
made with fraudulent intent rather than to satisfy an 
antecedent debt.4 Some courts have rejected the Ponzi 

2 Compare 11 U.S.C. § 547(b)(4)(A) (providing ninety-day 
period for avoiding preferential transfers), with id. § 548(a)(1) 
(providing two-year period for fraudulent transfers); see also 
Picard v. Katz, 462 B.R. 447, 451 (S.D.N.Y. 2011) (noting that 
because "the Bankruptcy Code also adopts for these purposes 
the 'applicable [state] law' ... fraudulent transfers can be 
avoided if they occurred within 6 years" of BLMIS's bankruptcy 
filing), abrogated in part by Sec. Inv. Prot. Corp. v. Bernard L. 
Madoff Inv. Sec. LLC, 513 B.R. 437, 442 (S.D.N.Y. 2014).

3 See Twyne's Case, 76 Eng. Rep. 809, 811 (Star Chamber 
1601) (holding that a conveyance of goods from a debtor to a 
creditor was fraudulent when it was made "in satisfaction of his 
debt" but the debtor nevertheless "continued in possession of 
the said goods"); see also Dean v. Davis, 242 U.S. 438, 444, 
37 S. Ct. 130, 61 L. Ed. 419 (1917) (noting that a "transaction 
may be invalid both as a preference and as a fraudulent 
transfer" if there exists both "the intent to prefer and the intent 
to defraud").

4 See SEC v. Res. Dev. Int'l, LLC, 487 F.3d 295, 301 (5th Cir. 
2007) ("In this circuit, proving that [a transferor] operated as a 
Ponzi scheme establishes the fraudulent intent behind the 
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scheme presumption on the ground that it improperly 
treats preferences as fraudulent transfers. See, e.g., In 
re Unified Com. Cap., Inc., 260 B.R. 343, 350 (Bankr. 
W.D.N.Y. 2001) ("[T]he fraudulent conveyance statutes 
cannot and should not be utilized by courts as a super 
preference statute to effect a further reallocation and 
redistribution that should be specifically provided for in a 
statute enacted by Congress."); Finn v. Alliance Bank, 
860 N.W.2d 638, 647 (Minn. 2015) (concluding that 
"there is no statutory justification [**55]  for relieving the 
Receiver of its burden of proving—or for preventing the 
transferee from attempting to disprove—fraudulent 
intent" under the "Ponzi-scheme presumption" and that 
a creditor must "prove the elements of a fraudulent 
transfer with respect to each transfer, rather than relying 
on a presumption related to the form or structure of the 
entity making the transfer").5

Under normal principles, fraudulent transfer law 
prevents pre-insolvency transfers to non-creditors or 
colluding creditors, not bona fide creditors; "[t]he basic 
object of fraudulent conveyance law is to see that the 
debtor uses his limited assets to satisfy some of his 
creditors; it normally does not try to choose among 
them." Boston Trading Grp., Inc. v. Burnazos, 835 F.2d 
1504, 1509 (1st Cir. 1987); see also In re Sharp, 403 
F.3d at 54; Bonded Fin. Servs., Inc. v. Eur. Am. Bank, 
838 F.2d 890, 892 (7th Cir. 1988). It is "the preference 
provisions,"  [*202]  by contrast, that serve the "policy of 
equality of distribution among creditors of the debtor." 
Union Bank v. Wolas, 502 U.S. 151, 161, 112 S. Ct. 
527, 116 L. Ed. 2d 514 (1991) (quoting H.R. REP. NO. 
95-595, at 177-78 (1977)). By treating preferential 
transfers to creditors as fraudulent transfers in the 
context of a Ponzi scheme, the Ponzi scheme 
presumption obscures the essential distinction between 

transfers it made."); In re Slatkin, 525 F.3d 805, 814 (9th Cir. 
2008) ("We hold that once the existence of a Ponzi scheme is 
established, payments received by investors as purported 
profits—i.e., funds transferred to the investor that exceed that 
investor's initial 'investment'—are deemed to be fraudulent 
transfers as a matter of law."); Klein v. Cornelius, 786 F.3d 
1310, 1320 (10th Cir. 2015) ("[B]ecause Ponzi schemes are 
insolvent by definition, we presume that transfers from such 
entities involve actual intent to defraud.").

5 See also Janvey v. Golf Channel, Inc., 487 S.W.3d 560, 567 
n.27 (Tex. 2016) ("Though we need not consider the validity 
vel non of the Ponzi-scheme presumptions, we note that [the 
Texas Uniform Fraudulent Transfer Act] provides only one 
express presumption: 'A debtor who is generally not paying 
the debtor's debts as they become due is presumed to be 
insolvent.'") (quoting Tex Bus. & Com. Code § 24.003(b)).

fraudulent transfers and preferences. It uses fraudulent 
transfer law rather than the law relating [**56]  to 
preferences to promote an equal distribution among 
creditors.

This use of the fraudulent transfer statute is 
questionable. See In re Unified, 260 B.R. at 350 ("By 
forcing the square peg facts of a 'Ponzi' scheme into the 
round holes of the fraudulent conveyance statutes in 
order to accomplish a further reallocation and 
redistribution to implement a policy of equality of 
distribution in the name of equity, I believe that many 
courts have done a substantial injustice to these 
statutes and have made policy decisions that should be 
made by Congress.").6 But as the court notes, no party 
to this case challenges the Ponzi scheme presumption. 
See ante at 11 ("[T]he parties do not dispute the 
applicability of the Ponzi scheme presumption here."). 
Therefore, we apply that presumption.7

By treating debt repayments as fraudulent transfers and 
not as preferences, the Ponzi scheme presumption 
assumes that creditors of a Ponzi scheme are not owed 
a valid contractual antecedent [**57]  debt like bona fide 
creditors. See Finn, 860 N.W.2d at 651 ("[C]ourts that 
adopt the Ponzi-scheme presumption effectively deem a 
contract between the operator of a Ponzi scheme and 

6 See also Amy J. Sepinwall, Righting Others' Wrongs: A 
Critical Look at Clawbacks in Madoff-Type Ponzi Schemes 
and Other Frauds, 78 BROOK. L. REV. 1, 23-24 (2012) 
(arguing that Ponzi scheme "clawback actions" are 
unsupported by "the history and text of § 548" because "the 
purpose of the fraudulent transfer provision is to prevent the 
debtor from secreting away his assets, typically for his own 
benefit, such that they are beyond the reach of his creditors" 
and not "to ensure the most even distribution of assets as 
possible by conferring upon each creditor his pro-rata share of 
the recovered resources"); Melanie E. Migliaccio, Comment, 
Victimized Again: The Use of an Avoidability Presumption and 
the Objective Standard for Good Faith to Deprive Ponzi 
Victims of Their Defenses, 8 LIBERTY U.L. REV. 209, 258 
(2013) (arguing that the Ponzi scheme presumption "ignores 
that Congress distinguishes between preferences and 
fraudulent transfers") (capitalization omitted).

7 Our court has similarly applied the Ponzi scheme 
presumption in prior cases when its application was 
uncontested. See, e.g., In re Bernard L. Madoff Inv. Sec. LLC, 
976 F.3d 184, 190 (2d Cir. 2020) ("It is undisputed that BLMIS 
made the transfers at issue with 'actual intent to hinder, delay, 
or defraud ... creditors.'") (quoting 11 U.S.C § 548(a)(1)(A)). 
We do not appear to have held directly that the presumption is 
well-founded.
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an investor to be unenforceable as a matter of public 
policy."). Thus, we do not apply the normal rule that, 
when the transferee is a creditor, "a lack of good faith 
'does not ordinarily refer to the transferee's knowledge 
of the source of the debtor's monies which the debtor 
obtained at the expense of other creditors.'" In re Sharp, 
403 F.3d at 54 (quoting Boston Trading, 835 F.2d at 
1512). Normally, "the law will not charge" a creditor who 
"may know the fraudulent purpose of the grantor" with 
"fraud by reason of such knowledge," even though the 
law assumes that an arm's-length "purchase[r] for a 
present consideration ... enters [the transaction] for the 
purpose of aiding that fraudulent purpose" if the 
purchaser knows "the fraudulent purpose of the 
grantor." English v. Brown, 229 F. 34, 40 (3d Cir. 1916) 
(quoting Atl. Refin. Co. v. Stokes, 77 N.J. Eq. 119, 75 A. 
445, 446-47 (N.J. Ch. 1910)). Yet the  [*203]  Ponzi 
scheme presumption necessarily treats a creditor-
transferee's inquiry notice of the debtor's operation of a 
Ponzi scheme as indicating a lack of good faith.

That level of notice must be the same as normally 
required when evaluating the good faith of a transferee 
under the Bankruptcy Code. In this case, [**58]  the 
district court's decision to adopt a different standard 
from the securities laws might have helped to avoid the 
counterintuitive results of treating a payment to a 
creditor as a fraudulent transfer. See Sec. Inv. Prot. 
Corp. v. Bernard L. Madoff Inv. Sec. LLC (In re Madoff 
Sec.), 516 B.R. 18, 22 (S.D.N.Y. 2014) ("[W]here the 
Bankruptcy Code and the securities laws conflict, the 
Bankruptcy Code must yield."). But that approach would 
add an additional departure from the statutory scheme. 
Accordingly, I concur in the court's opinion.

II

Some courts have suggested that repayments such as 
those Citibank and Legacy Capital received "occur as 
part of the fraud" and therefore do not qualify as 
"repayment of a debt that was antecedent to the 
company's fraud." In re Manhattan Inv. Fund Ltd., 397 
B.R. 1, 11 (S.D.N.Y. 2007). In other words, there was no 
valid antecedent debt. Yet here, even the Trustee refers 
to the Madoff victims as "creditors," see, e.g., Trustee's 
Br. 4, and indeed the purpose of SIPA is to treat each 
"customer" as a "creditor," In re Bernard L. Madoff Inv. 
Sec. LLC, 440 B.R. 243, 272 (Bankr. S.D.N.Y. 2010) 
(quoting 15 U.S.C. § 78fff-2(c)(3)). In our "net equity" 
decision, we described BLMIS profits as fictitious but 
treated the investments of principal, as are at issue in 
this case, as valid contractual antecedent debts. See In 

re Bernard L. Madoff Inv. Sec. LLC, 654 F.3d 229, 233, 
242 (2d Cir. 2011) (approving the "Net Investment 
Method," which "credit[s] the amount of cash deposited 
by the customer into his or her [**59]  BLMIS account 
[i.e. the investment of principal], less any amounts 
withdrawn from it"); see also id. at 235 ("[A]ny dollar 
paid to reimburse a fictitious profit is a dollar no longer 
available to pay claims for money actually invested.") 
(quoting Sec. Investor Prot. Corp. v. Bernard L. Madoff 
Inv. Sec. LLC (In re Bernard L. Madoff Inv. Sec. LLC), 
424 B.R. 122, 141 (Bankr. S.D.N.Y. 2010)).

Other courts have suggested that these sorts of 
"redemption payments ... were necessarily made with 
intent to 'hinder, delay or defraud' present and future 
creditors" because those payments "constituted an 
integral and essential component of the fraudulent Ponzi 
scheme." In re Bayou Grp., LLC, 362 B.R. 624, 638 
(Bankr. S.D.N.Y. 2007).8 But it is unclear that the 
statutory phrase "intent to hinder, delay, or defraud" 
would by itself include repayments to creditors simply 
because such repayments are a critical part of the Ponzi 
scheme. Preferences generally "hinder" payments to 
other creditors yet are not for that reason considered 
fraudulent transfers. See Richardson v. Germania Bank, 
263 F. 320, 325 (2d Cir. 1919) ("A very plain desire to 
prefer, and thereby incidentally to hinder creditors, is (1) 
not as a matter of law an intent obnoxious to [the 
fraudulent transfer provision]; and (2) is not persuasive 
in point of fact that such intent, evil in itself, ever 
existed."). A contrary argument would "obliterate" the 
preferential transfer provision "from the statute." Irving 
Trust Co. v. Chase Nat'l Bank, 65 F.2d 409, 411 (2d Cir. 
1933). [**60]  Moreover, when a statutory phrase—here, 
"hinder, delay, or defraud"—has a "well-established 
common-law meaning," we  [*204]  generally respect 
that meaning. Moskal v. United States, 498 U.S. 103, 
126, 111 S. Ct. 461, 112 L. Ed. 2d 449 (1990) (Scalia, 
J., dissenting). This phrase dates to the Statute of 13 
Elizabeth, enacted by Parliament in 1571. See 
Fraudulent Conveyances Act of 1571, 13 Eliz. ch. 5, §§ 
I, V (Eng.) (prohibiting transfers made to "delaye hynder 
or defraude" creditors except for transfers in exchange 
for "good Consyderation, & bona fide"); In re Goldberg, 
277 B.R. 251, 291-92 (Bankr. M.D. La. 2002). The 
Statute of 13 Elizabeth prevented debtors from 

8 See also Katz, 462 B.R. at 453 ("[I]t is patent that all of 
Madoff Securities' transfers during the two-year period were 
made with actual intent to defraud present and future 
creditors, i.e., those left holding the bag when the scheme was 
uncovered.").

12 F.4th 171, *202; 2021 U.S. App. LEXIS 26100, **57
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shortchanging creditors by squirreling away assets out 
of their creditors' reach.9 The phrase refers to keeping 
assets away from all creditors rather than preferences 
among creditors, and courts presumably ought to follow 
"the specialized legal meaning that the term ... has long 
possessed." Moskal, 498 U.S. at 121 (Scalia, J., 
dissenting).

It may be that there are better arguments for the Ponzi 
scheme presumption, but consideration of that issue 
must await an appropriately contested case.10 Because 
the parties do not raise the issue here, I concur.

End of Document

9 See Douglas G. Baird & Thomas H. Jackson, Fraudulent 
Conveyance Law and Its Proper Domain, 38 VAND. L REV. 
829, 829 (1985) ("[T]he Statute of 13 Elizabeth ... was 
intended to curb what was thought to be a widespread abuse. 
Until the seventeenth century, England had certain 
sanctuaries into which the King's writ could not enter. A 
sanctuary was not merely the interior of a church, but certain 
precincts defined by custom or royal grant. Debtors could take 
sanctuary in one of these precincts, live in relative comfort, 
and be immune from execution by their creditors. It was 
thought that debtors usually removed themselves to one of 
these precincts only after selling their property to friends and 
relatives for a nominal sum with the tacit understanding that 
the debtors would reclaim their property after their creditors 
gave up or compromised their claims. The Statute of 13 
Elizabeth limited this practice.") (footnote omitted).

10 We generally do not address arguments not raised by the 
parties. See, e.g., Register.com, Inc. v. Verio, Inc., 356 F.3d 
393, 435 n.53 (2d Cir. 2004). Yet we commonly [**61]  identify 
issues that merit further consideration. See, e.g., United 
States v. Ingram, 721 F.3d 35, 38 (2d Cir. 2013) (Calabresi, J., 
concurring) (calling "attention to a procedural challenge that 
has been strangely absent from this case").

12 F.4th 171, *204; 2021 U.S. App. LEXIS 26100, **60
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IN RE: TRIBUNE COMPANY FRAUDULENT 
CONVEYANCE LITIGATION; MARC S. KIRSCHNER, 
AS LITIGATION TRUSTEE FOR THE TRIBUNE 
LITIGATION TRUST, Plaintiff-Appellant, - against - 
LARGE SHAREHOLDERS, FINANCIAL ADVISORS, 
FINANCIAL INSTITUTION HOLDERS, FINANCIAL 
INSTITUTION CONDUITS, PENSION FUNDS, 
INDIVIDUAL BENEFICIAL OWNERS, MUTUAL 
FUNDS, Defendants-Appellees.MARC S. KIRSCHNER, 
AS LITIGATION TRUSTEE FOR THE TRIBUNE 
LITIGATION TRUST, Plaintiff-Appellant, - against - 
CITIGROUP GLOBAL MARKETS INC., MERRILL 
LYNCH, PIERCE, FENNER & SMITH 
INCORPORATED, Defendants-Appellees.

Prior History:  [**1] ON APPEAL FROM THE UNITED 
STATES DISTRICT COURT FOR THE SOUTHERN 
DISTRICT OF NEW YORK.

Appeals from a judgment and orders of the United 
States District Court for the Southern District of New 
York (Sullivan and Cote, JJ.) dismissing claims arising 
out of the leveraged buyout of the Tribune Company in 
2007 and its bankruptcy filing in 2008. The bankruptcy 
litigation trustee contends on appeal that the district 
court erred in dismissing his claims against the Tribune 
Company's shareholders and financial advisors for 
fraudulent transfer, breach of fiduciary duty, and related 
causes of action. The bankruptcy litigation trustee also 
contends that the district court erred in denying leave to 
amend his complaint.

In re Tribune Co. Fraudulent Conveyance Litig., 2019 
U.S. Dist. LEXIS 69081, 2019 WL 1771786 (S.D.N.Y., 
Apr. 23, 2019)
In re Tribune Co. Fraudulent Conveyance Litig., 2019 
U.S. Dist. LEXIS 10983, 2019 WL 294807 (S.D.N.Y., 
Jan. 23, 2019)

Disposition: AFFIRMED IN PART, VACATED IN 

PART, AND REMANDED.

Core Terms

district court, shareholders, fraudulent conveyance, 
allegations, special committee, insolvent, solvency, 
financial adviser, equivalent value, Projections, 
engagement, badges, fiduciary, aiding and abetting, 
fraudulent transfer, collapse, billion, shares, breach of 
fiduciary duty, steps, actual intent, transactions, 
quotation, imputed, marks, pari delicto, letters, stock, 
fiduciary duty, defraud

Case Summary

Overview
HOLDINGS: [1]-The court first considered whether the 
district court erred in dismissing the Trustee's intentional 
fraudulent transfer claims under 11 U.S.C.S. § 
548(a)(1)(A) against the shareholders based on the buy-
back of their shares. The Trustee was required to 
plausibly allege actual fraudulent intent on the part of 
the members of the Special Committee but failed to do 
so; [2]-The district court did not err in dismissing the 
Trustee's state law claims against the Large 
Shareholders; [3]-The district court did not err in 
dismissing the Trustee's aiding and abetting breach of 
fiduciary duty and professional malpractice claims 
against the Financial Advisors; [4]-Among other things, 
the court held that the complaint did not sufficiently 
allege that the transfers to certain defendants as 
financial advisors were made with an "actual intent to 
hinder, delay, or defraud" creditors.

Outcome
Affirmed in part, vacated in part, and remanded.
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Civil Procedure > Appeals > Standards of 
Review > De Novo Review

Civil Procedure > ... > Defenses, Demurrers & 
Objections > Motions to Dismiss > Failure to State 
Claim

HN1[ ]  Standards of Review, De Novo Review

The court reviews de novo a district court's grant of a 
motion to dismiss under Fed. R. Civ. P. 12(b)(6) for 
failure to state a claim, accepting the complaint's factual 
allegations as true and drawing all reasonable 
inferences in the plaintiff's favor.

Civil Procedure > Appeals > Standards of 
Review > Abuse of Discretion

Civil Procedure > ... > Pleadings > Amendment of 
Pleadings > Leave of Court

Civil Procedure > Appeals > Standards of 
Review > De Novo Review

HN2[ ]  Standards of Review, Abuse of Discretion

The court reviews the district court's denial of leave to 
amend for abuse of discretion. If, however, the denial 
was based on futility, the court reviews that legal 
conclusion de novo.

Bankruptcy Law > Procedural Matters > Adversary 
Proceedings > Commencement of Adversary 
Proceedings

Civil Procedure > ... > Pleadings > Heightened 
Pleading Requirements > Fraud Claims

Bankruptcy Law > ... > Avoidance > Fraudulent 
Transfers > Intent

Bankruptcy Law > ... > Liquidations > Denial of 
Discharge > Concealment & Fraudulent Transfers

HN3[ ]  Adversary Proceedings, Commencement of 
Adversary Proceedings

The Bankruptcy Code allows a bankruptcy trustee to 

recover fraudulent transfers where a transfer has been 
made with actual intent to hinder, delay, or defraud 
creditors. 11 U.S.C.S. § 548(a)(1)(A). An intentional 
fraudulent conveyance claim must be pled with 
specificity, as required by Fed. R. Civ. P. 9(b). The 
alleged fraud must relate to the specific payment or 
transfer the plaintiff is seeking to avoid, rather than to 
the overall course of business. And by actual intent, the 
statute contemplates intent existing in fact or reality and 
not merely the imputed intent that would suffice for a 
constructive fraudulent conveyance claim.

Bankruptcy Law > Estate 
Property > Avoidance > Fraudulent Transfers

Evidence > Inferences & Presumptions > Inferences

HN4[ ]  Avoidance, Fraudulent Transfers

Because of the difficulties in proving intent to defraud, a 
pleader may rely on badges of fraud, i.e., circumstances 
so commonly associated with fraudulent transfers that 
their presence gives rise to an inference of intent. 
Courts have inferred intent to defraud from the 
concealment of facts and false pretenses by the 
transferor, reservation by the transferor of rights in the 
transferred property, the transferor's absconding with or 
secreting the proceeds of the transfer immediately after 
their receipt, the existence of an unconscionable 
discrepancy between the value of property transferred 
and the consideration received therefor, the oppressed 
debtor's creation of a closely-held corporation to receive 
the transfer of his property, as well as the oppressed 
debtor's transfer of property while insolvent.

Business & Corporate Law > ... > Management 
Duties & Liabilities > Causes of Action > Fraud & 
Misrepresentation

HN5[ ]  Causes of Action, Fraud & 
Misrepresentation

A corporation can only act through its directors and 
officers, and the court looks to state law to determine 
who has the authority to act on behalf of a corporation 
(and therefore whose actions to review to see whether 
there was fraudulent intent or badges of fraud). Under 
Delaware law only the board of directors (or a 
committee to which the board has delegated its 
authority) has the power to approve an extraordinary 

10 F.4th 147, *147; 2021 U.S. App. LEXIS 24952, **1
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transaction such as a merger or consolidation. Del. Gen. 
Corp. Law §§ 141(a), (c), 160(a), 251(b).

Bankruptcy Law > Estate 
Property > Avoidance > Fraudulent Transfers

Civil Procedure > Judgments > Enforcement & 
Execution > Fraudulent Transfers

HN6[ ]  Avoidance, Fraudulent Transfers

For an intentional fraudulent transfer claim, which 
requires actual intent, a company's intent may be 
established only through the actual intent of the 
individuals in a position to control the disposition of the 
transferor's property. The court's analysis regarding 
imputation must turn on actual control of the debtor.

Business & Corporate Law > ... > Management 
Duties & Liabilities > Causes of Action > Fraud & 
Misrepresentation

HN7[ ]  Causes of Action, Fraud & 
Misrepresentation

It would be unreasonable to assume actual fraudulent 
intent whenever the members of a board of directors (or 
a committee created by that board) stood to profit from a 
transaction they recommended or approved. Motives 
that are generally possessed by most corporate 
directors and officers do not suffice to demonstrate 
fraud. Insufficient motives can include (1) the desire for 
the corporation to appear profitable and (2) the desire to 
keep stock prices high to increase officer compensation.

Contracts Law > Defenses > Illegal Bargains

HN8[ ]  Defenses, Illegal Bargains

There is nothing unlawful about a company transacting 
business during unusually difficult financial times in an 
attempt to prevent its own collapse. To find otherwise 
would place in question any contract executed during a 
financial downturn and invite upheaval in the financial 
markets.

Mergers & Acquisitions Law > Mergers > Duties & 

Liabilities of Directors & Officers

HN9[ ]  Mergers, Duties & Liabilities of Directors & 
Officers

Directors have a duty to obtain the highest price for 
shareholders.

Business & Corporate Law > ... > Management 
Duties & Liabilities > Fiduciary Duties > Duty to 
Third Parties

Business & Corporate Law > ... > Shareholder 
Duties & Liabilities > Controlling 
Shareholders > Fiduciary Duties

HN10[ ]  Fiduciary Duties, Duty to Third Parties

Under Delaware law, a shareholder owes the company 
a fiduciary duty only if it owns a majority interest in or 
exercises control over the business affairs of the 
corporation. If such a fiduciary duty exists, a 
shareholder breaches that duty if, for its own benefit, it 
approves a transaction that renders the corporation 
insolvent. A creditor must allege either that corporation 
was or became insolvent as result of fiduciary's 
misconduct to bring suit for breach of fiduciary duty.

Civil Procedure > Appeals > Record on Appeal

HN11[ ]  Appeals, Record on Appeal

The court of appeals may affirm a judgment on any 
basis that is supported by the record.

Business & Corporate Law > ... > Shareholder 
Duties & Liabilities > Controlling 
Shareholders > Fiduciary Duties

HN12[ ]  Controlling Shareholders, Fiduciary 
Duties

A shareholder who owns less than 50 percent of a 
corporation's outstanding stocks does not, without more, 
become a controlling shareholder of that corporation, 
with a concomitant fiduciary status".
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Bankruptcy Law > ... > Avoidance > Fraudulent 
Transfers > Elements

HN13[ ]  Fraudulent Transfers, Elements

The Sabine factors consider (i) whether all of the parties 
involved had knowledge of the multiple transactions; (ii) 
whether each transaction would have occurred on its 
own; and (iii) whether each transaction was dependent 
or conditioned on other transactions. In performing this 
analysis, Delaware courts have sometimes applied a 
step-transaction doctrine, under which collapse is 
warranted if a party can satisfy any one of three tests: 
(1) the end result test, which authorizes collapse if it 
appears that a series of separate transactions were 
prearranged parts of what was a single transaction, cast 
from the outset to achieve the ultimate result; (2) the 
interdependence test, which authorizes collapse if the 
steps are so interdependent that the legal relations 
created by one transaction would have been fruitless 
without a completion of the series; and (3) the binding-
commitment test, which allows collapse only if, at the 
time the first step is entered into, there was a binding 
commitment to undertake the later steps.

Bankruptcy Law > ... > Avoidance > Fraudulent 
Transfers > Value

HN14[ ]  Fraudulent Transfers, Value

Delaware courts have also noted that, regardless of the 
test to be applied, the substance of the transaction is 
what matters, not the form. Further, they have noted 
that courts have found that a set of transactions may be 
viewed as one integrated transaction if the transactions 
reasonably collapse into a single integrated plan and 
either defraud creditors or leave the debtor with less 
than equivalent value post-exchange.

Civil Procedure > ... > Defenses, Demurrers & 
Objections > Motions to Dismiss > Failure to State 
Claim

Civil 
Procedure > ... > Pleadings > Complaints > Require
ments for Complaint

HN15[ ]  Motions to Dismiss, Failure to State Claim

Although the court must accept as true all plausible 

allegations set forth in the complaint, it need not accept 
threadbare recitals of a cause of action's elements that 
are supported by mere conclusory statements.

Bankruptcy Law > ... > Avoidance > Fraudulent 
Transfers > Constructively Fraudulent Transfers

HN16[ ]  Fraudulent Transfers, Constructively 
Fraudulent Transfers

In Delaware, under the balance sheet test, an entity is 
insolvent if it has liabilities in excess of a reasonable 
market value of assets held.

Business & Corporate Law > ... > Causes of Action 
& Remedies > Breach of Fiduciary Duty > Elements

Torts > ... > Multiple Defendants > Concerted 
Action > Civil Aiding & Abetting

Torts > Intentional Torts > Breach of Fiduciary 
Duty > Elements

HN17[ ]  Breach of Fiduciary Duty, Elements

Under Delaware law, a third party may be liable for 
aiding and abetting a breach of fiduciary duty if there is 
(i) the existence of a fiduciary relationship, (ii) a breach 
of the fiduciary's duty, (iii) knowing participation in that 
breach by the defendants, and (iv) damages proximately 
caused by the breach.

Business & Corporate Law > ... > Duties & 
Liabilities > Causes of Action & Remedies > Breach 
of Fiduciary Duty

Torts > ... > Multiple Defendants > Concerted 
Action > Civil Aiding & Abetting

Civil Procedure > ... > Equity > Maxims > Clean 
Hands Principle

Civil Procedure > ... > Defenses, Demurrers & 
Objections > Affirmative Defenses > Unclean Hands

HN18[ ]  Causes of Action & Remedies, Breach of 
Fiduciary Duty

The in pari delicto doctrine acts as an affirmative 
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defense to an aiding and abetting claim by barring a 
plaintiff from recovering damages if his losses are 
substantially caused by activities the law forbade him to 
engage in. In other words, a plaintiff can generally only 
sue for aiding and abetting a breach of fiduciary duty if 
the plaintiff's hands are clean. As applied to 
corporations, the illegal actions of a corporation's 
officers and directors are imputed to the corporation 
itself. There are, however, exceptions that render the in 
pari delicto doctrine inapplicable and therefore permit a 
plaintiff to sue, even if its hands are not clean.

Business & Corporate Law > ... > Duties & 
Liabilities > Causes of Action & 
Remedies > Unauthorized Acts

HN19[ ]  Causes of Action & Remedies, 
Unauthorized Acts

First, under the adverse interest exception, a 
corporation is permitted to sue those alleged to have 
aided an agent's wrongdoing when the corporate agent 
responsible for the wrongdoing was acting solely to 
advance his own personal financial interest, rather than 
that of the corporation itself. The adverse interest 
exception, however, does not enable a plaintiff to 
recover if the wrongdoing benefits the corporation. 
Further, the exception does not apply even when the 
benefit enjoyed by the corporation is ultimately 
outweighed by the long-term damage that is done when 
the agent's mischief comes to light; instead, it only 
covers the unusual case where allegations support a 
reasonable inference of total abandonment of the 
corporation's interests. The adverse interest test is 
directed at insiders who are essentially stealing from the 
corporation as opposed to engaging in improper acts 
that, even if also self-interested, have the effect of 
benefiting the corporation financially.

Business & Corporate Law > Agency 
Relationships > Fiduciaries > Fiduciary Duties

Business & Corporate Law > ... > Directors & 
Officers > Management Duties & 
Liabilities > Fiduciary Duties

HN20[ ]  Fiduciaries, Fiduciary Duties

Second, the fiduciary/insider exception to the in pari 
delicto doctrine allows a suit to be brought against 

corporate fiduciaries who knowingly caused the 
corporation to commit illegal acts and, as a result, 
caused the corporation to suffer harm.

Business & Corporate Law > Agency 
Relationships > Fiduciaries > Fiduciary Duties

Business & Corporate Law > ... > Directors & 
Officers > Management Duties & 
Liabilities > Fiduciary Duties

HN21[ ]  Fiduciaries, Fiduciary Duties

Similarly, the fiduciary exception precludes application 
of the in pari delicto doctrine to aiding and abetting 
claims against non-fiduciaries who occupy a position of 
trust and materially participate in the traditional insiders' 
discharge of their fiduciary duties.

Torts > Malpractice & Professional 
Liability > Attorneys

HN22[ ]  Malpractice & Professional Liability, 
Attorneys

Under both New York law and Illinois law, professional 
malpractice claims are viewed as a species of 
negligence.

Civil Procedure > ... > Equity > Maxims > Clean 
Hands Principle

Civil Procedure > ... > Equity > Maxims > Own 
Wrongs Principle

Civil Procedure > ... > Defenses, Demurrers & 
Objections > Affirmative Defenses > Unclean Hands

HN23[ ]  Maxims, Clean Hands Principle

It is settled in both New York and Illinois that the in pari 
delicto doctrine bars claims against co-conspirators for 
negligence. The justice of the in pari delicto rule is most 
obvious where a willful wrongdoer is suing someone 
who is alleged to be merely negligent. Thus, the in pari 
delicto doctrine precludes a corporation engaged in 
wrongdoing from suing its co-conspirators on the 
grounds of negligence.
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Civil Procedure > Judicial 
Officers > Judges > Discretionary Powers

Civil Procedure > Appeals > Reviewability of Lower 
Court Decisions > Preservation for Review

HN24[ ]  Judges, Discretionary Powers

This court has discretion to consider arguments waived 
below where necessary to avoid a manifest injustice. In 
circumstances where those arguments were available to 
the party below and no reason is proffered for their 
failure to raise them, such an exercise of discretion is 
not favored.

Civil Procedure > ... > Equity > Maxims > Clean 
Hands Principle

Civil Procedure > ... > Defenses, Demurrers & 
Objections > Affirmative Defenses > Unclean Hands

HN25[ ]  Maxims, Clean Hands Principle

The net effect is not relevant when considering whether 
the adverse interest exception (to the pari delicto 
doctrine) will apply.

Business & Corporate Law > Agency 
Relationships > Fiduciaries > Fiduciary Duties

HN26[ ]  Fiduciaries, Fiduciary Duties

The Delaware Chancery Court has explained that for 
the fiduciary/insider exception to apply, the party must 
occupy a position of trust and materially participate in 
the traditional insiders' discharge of their fiduciary 
duties, thereby playing a gatekeeper role vis-à-vis the 
corporation.

Business & Corporate Law > ... > Directors & 
Officers > Management Duties & 
Liabilities > Fiduciary Duties

Labor & Employment Law > Employment 
Relationships

HN27[ ]  Management Duties & Liabilities, 

Fiduciary Duties

While a corporation's auditors assume a public 
responsibility transcending any employment 
relationship, and act as the gatekeepers of standards 
designed to avoid damage to corporations, the 
Delaware Supreme Court has emphasized that the role 
of a financial advisor is primarily contractual in nature 
and that a financial advisor's engagement letter typically 
defines the parameters of the financial advisor's 
relationship and responsibilities with its client.

Business & Corporate Law > ... > Management 
Duties & Liabilities > Fiduciary Duties > Duty of 
Care

HN28[ ]  Fiduciary Duties, Duty of Care

Moreover, the Delaware Supreme Court has cautioned 
against inappropriately suggesting that any failure by a 
financial advisor to prevent directors from breaching 
their duty of care gives rise to an aiding and abetting 
claim against the advisor. Instead, such a claim may 
arise where the financial advisor knows that the board is 
breaching its duty of care and participates in the breach 
by misleading the board or creating an informational 
vacuum.

Bankruptcy Law > ... > Liquidations > Denial of 
Discharge > Concealment & Fraudulent Transfers

Bankruptcy Law > ... > Avoidance > Fraudulent 
Transfers > Intent

HN29[ ]  Denial of Discharge, Concealment & 
Fraudulent Transfers

The Bankruptcy Code allows a bankruptcy trustee to 
recover transfers made with actual intent to hinder, 
delay, or defraud creditors. 11 U.S.C.S. § 548(a)(1)(A).

Bankruptcy Law > ... > Avoidance > Fraudulent 
Transfers > Constructively Fraudulent Transfers

Bankruptcy Law > ... > Avoidance > Fraudulent 
Transfers > Value

Bankruptcy Law > ... > Avoidance > Fraudulent 
Transfers > Elements
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HN30[ ]  Fraudulent Transfers, Constructively 
Fraudulent Transfers

A trustee may recover constructive fraudulent transfers 
where the debtor received less than a reasonably 
equivalent value in exchange for such transfer or 
obligation and: (1) was insolvent on the date that such 
transfer was made or such obligation was incurred, or 
became insolvent as a result of such transfer or 
obligation; (2) was engaged in business or a 
transaction, or was about to engage in business or a 
transaction, for which any property remaining with the 
debtor was an unreasonably small capital; (3) intended 
to incur, or believed that the debtor would incur, debts 
that would be beyond the debtor's ability to pay as such 
debts matured; or (4) made such transfer to or for the 
benefit of an insider, or incurred such obligation to or for 
the benefit of an insider, under an employment contract 
and not in the ordinary course of business. 11 U.S.C.S. 
§ 548(a)(1)(B).

Bankruptcy Law > ... > Avoidance > Fraudulent 
Transfers > Constructively Fraudulent Transfers

Business & Corporate Compliance > ... > Contract 
Formation > Consideration > Adequate 
Consideration

Bankruptcy Law > ... > Avoidance > Fraudulent 
Transfers > Value

HN31[ ]  Fraudulent Transfers, Constructively 
Fraudulent Transfers

The Bankruptcy Code does not define "reasonably 
equivalent value," only defining "value" as the 
satisfaction of a present or antecedent debt of the 
debtor. 11 U.S.C.S. § 548(d)(2)(A). This court, however, 
has stated that reasonably equivalent value is 
determined by the value of the consideration exchanged 
between the parties at the time of the conveyance or 
incurrence of debt which is challenged. Hence, in 
determining whether the debtor received reasonably 
equivalent value, the court need not strive for 
mathematical precision but must keep the equitable 
purposes of the statute firmly in mind, recognizing that 
any significant disparity between the value received and 
the obligation assumed will have significantly harmed 
the innocent creditors.

Bankruptcy Law > ... > Avoidance > Fraudulent 
Transfers > Value

HN32[ ]  Fraudulent Transfers, Value

To determine whether reasonably equivalent value was 
provided, the court must ultimately examine the totality 
of the circumstances, including the arms-length nature 
of the transaction; and the good faith of the transferee.

Bankruptcy Law > ... > Avoidance > Fraudulent 
Transfers > Constructively Fraudulent Transfers

Civil Procedure > ... > Defenses, Demurrers & 
Objections > Motions to Dismiss > Failure to State 
Claim

Bankruptcy Law > ... > Avoidance > Fraudulent 
Transfers > Value

HN33[ ]  Fraudulent Transfers, Constructively 
Fraudulent Transfers

Where the reasonably equivalent value analysis 
requires more than a simple math calculation, such a 
computation usually should not be made at the motion 
to dismiss stage. Still, while the determination of 
whether reasonably equivalent value was exchanged is 
largely a question of fact, courts have dismissed 
constructive fraudulent transfer claims where the 
complaint does not plausibly allege that the debtor 
received less than reasonably equivalent value.

Bankruptcy Law > ... > Avoidance > Fraudulent 
Transfers > Constructively Fraudulent Transfers

Civil Procedure > Judgments > Enforcement & 
Execution > Fraudulent Transfers

Bankruptcy Law > ... > Avoidance > Fraudulent 
Transfers > Value

HN34[ ]  Fraudulent Transfers, Constructively 
Fraudulent Transfers

In determining whether there was a constructive 
fraudulent conveyance, the court first considers the time 
of the conveyance or incurrence of debt to determine 
whether there was reasonably equivalent value.
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Civil Procedure > ... > Defenses, Demurrers & 
Objections > Motions to Dismiss > Failure to State 
Claim

Civil 
Procedure > ... > Pleadings > Complaints > Require
ments for Complaint

HN35[ ]  Motions to Dismiss, Failure to State Claim

On a motion to dismiss, the court must accept factual 
allegations as true as long as they are not threadbare 
recitals of the elements of a cause of action, supported 
by mere conclusory statements.

Bankruptcy Law > ... > Professional 
Services > Retention of 
Professionals > Compensation

HN36[ ]  Retention of Professionals, Compensation

To determine whether the financial advisors' guidance 
met the standard of reasonably equivalent value, courts 
evaluate the totality of the circumstances, considering, 
inter alia, the number of hours worked, industry 
standards, fees paid compared to the overall size of the 
transaction, when the engagement letters were signed, 
and opportunity costs.

Civil Procedure > ... > Pleadings > Amendment of 
Pleadings > Leave of Court

HN37[ ]  Amendment of Pleadings, Leave of Court

Leave to amend shall be freely given when justice so 
requires. Fed. R. Civ. P. 15(a)(2)). A court may deny 
leave to amend, however, for a valid ground,, such as 
futility or undue prejudice, Futility is a determination, as 
a matter of law, that proposed amendments would fail to 
cure prior deficiencies or to state a claim under Fed. R. 
Civ. P. 12(b)(6). To determine whether granting leave to 
amend would be futile, the court considers the proposed 
amendments and the original complaint.

Bankruptcy Law > ... > Avoidance > Fraudulent 
Transfers > Constructively Fraudulent Transfers

Bankruptcy Law > Estate 
Property > Avoidance > Limitations on Trustee 

Powers

HN38[ ]  Fraudulent Transfers, Constructively 
Fraudulent Transfers

Under the Bankruptcy Code, certain transactions fall 
within a safe harbor and the payments that are part of 
those transactions cannot be clawed back via a federal 
constructive fraudulent transfer claim. 11 U.S.C.S. §§ 
544, 546(e). These include a payment made in 
connection with a securities contract if that payment was 
made by a financial institution. 11 U.S.C.S. § 546(e).

Civil Procedure > Appeals > En Banc 
Determinations

Governments > Courts > Judicial Precedent

HN39[ ]  Appeals, En Banc Determinations

The court is bound by the decision of prior panels until 
such time as they are overruled either by an en banc 
panel of the court or by the Supreme Court.

Civil Procedure > ... > Defenses, Demurrers & 
Objections > Motions to Dismiss > Failure to State 
Claim

HN40[ ]  Motions to Dismiss, Failure to State Claim

The court has recognized that in some cases, a 
document not expressly incorporated by reference in the 
complaint is nevertheless integral to the complaint and, 
accordingly, a fair object of consideration on a motion to 
dismiss. A document is integral to the complaint where 
the complaint relies heavily upon its terms and effect.

Counsel: LAWRENCE S. ROBBINS (Roy T. Englert, 
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Judges: Before: RAGGI and CHIN, Circuit Judges.*

Opinion by: CHIN

Opinion

 [*155]  CHIN, Circuit Judge:

In 2007, the Tribune Company ("Tribune"), then-publicly 
traded, executed a leveraged buyout (the "LBO") to go 

* Our late colleague Judge Ralph K. Winter was originally 
assigned to this panel. The two remaining members of the 
panel, who are in agreement, have decided this case in 
accordance with Second Circuit Internal Operating Procedure 
E(b). See 28 U.S.C. § 46(d); United States v. Desimone, 140 
F.3d 457, 458-59 (2d Cir. 1998).

private. Less than a year later, Tribune filed for Chapter 
11 bankruptcy. Plaintiff-appellant Marc Kirschner, the 
bankruptcy litigation trustee (the "Trustee"), brought 
fraudulent conveyance and other claims on behalf of 
creditors against shareholders who sold their stock in 
the LBO and against the financial advisors that helped 
Tribune navigate and complete the LBO. In several 
orders and decisions, the district court dismissed the 
Trustee's claims for failure to state a claim pursuant to 
Rule 12(b)(6) of the Federal Rules of Civil Procedure.

For the reasons set forth below, we AFFIRM [**4]  in 
part, VACATE in part, and REMAND for further 
proceedings.

BACKGROUND

I. The Facts

The facts alleged in the operative complaints are 
assumed to be true for purposes of this appeal.2

Prior to its bankruptcy in 2008, Tribune was a media 
company that owned numerous radio and television 
stations and major national newspapers, including The 
Chicago Tribune, The Los Angeles Times, and The 
Baltimore Sun. In 2005, the newspaper publishing 
industry faced severe decline and, by 2006, Tribune, 
which derived approximately 75% of its total revenues 
from such publishing, started faltering financially. In 
September 2006, Tribune's board of directors (the 
"Board") created a special committee (the "Special 
Committee") to consider ways to return value to 
Tribune's shareholders. The Special Committee was 
comprised of all seven of the Board's independent 
directors (the "Independent Directors").

A. Tribune Retains Advisors

Before the formation of the Special Committee, the 
Board hired two financial advisors, defendant-appellee 
Merrill, Lynch, Pierce, Fenner, and Smith, Inc. ("Merrill 
Lynch") on October 17, 2005 and defendant-appellee 

2 In Appeal No. 19-3049, the operative complaint is the Fifth 
Amended Complaint in No. 12-CV-2652, referred to by the 
district court as the FitzSimons action. In Appeal No. 19-449, 
the operative complaint is the First Amended Complaint in No. 
12-CV-6055, referred to by the district court as the Citigroup 
action.

10 F.4th 147, *147; 2021 U.S. App. LEXIS 24952, **2
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Citigroup Global Markets, Inc. ("Citigroup") on 
October [**5]  26, 2005, to conduct a strategic review 
and to recommend possible responses to the ongoing 
changes in the media industry. Both Merrill Lynch and 
Citigroup signed engagement letters, which promised 
each a  [*156]  "Success Fee" of $12.5 million if a 
"Strategic Transaction" was completed. The 
engagement letters also allowed each firm to play a role 
in helping to finance any such "Strategic Transaction," 
despite the potential conflict of interest inherent in the 
firms' distinct roles in any such deal. The engagement 
letters further specified that neither Merrill Lynch nor 
Citigroup was a fiduciary.

On October 17, 2006, the Special Committee hired 
Morgan Stanley & Co. LLC f/k/a Morgan Stanley & Co. 
Inc. ("Morgan Stanley") to serve as its independent 
financial advisor. Morgan Stanley's engagement letter 
specified that the firm owed no fiduciary duty to Tribune.

B. Proposed LBO

In early 2007, Sam Zell, an investor, proposed to take 
Tribune private. At this time, defendants-appellees 
Chandler Trust No. 1, Chandler Trust No. 2, and certain 
Chandler sub-trusts (collectively, the "Chandler Trusts") 
held approximately 20% of Tribune's publicly-held 
shares. The Robert R. McCormick Foundation and the 
Cantigny [**6]  Foundation (collectively, the 
"Foundations") held another 13% of shares. The Special 
Committee sought the views of the Chandler Trusts and 
the Foundations (together, the "Large Shareholders") on 
Zell's proposal. Concerned that Tribune's stock price 
would fall before they could sell their shares, the Large 
Shareholders indicated that they would only vote for a 
two-step LBO that allowed them to cash out during the 
first step. In response, Zell suggested a two-step LBO, 
in which, at Step One, Tribune would borrow money to 
buy back roughly half of its shares and, at Step Two, 
Tribune would borrow more money to purchase all 
remaining shares. Tribune would then merge with a 
specially created shell corporation. The new entity 
would become an S Corporation, resulting in nearly $1 
billion in anticipated tax savings. In considering whether 
to approve the LBO, the Board consulted Citigroup and 
Merrill Lynch.

To secure financing for the LBO, Tribune needed an 
opinion stating that it would be solvent after each step of 
the proposed LBO. On February 13, 2007, the Board 
hired Duff & Phelps to provide such a solvency opinion. 
Toward that end, Tribune gave Duff & Phelps financial 

projections predicting [**7]  that Tribune would fare 
better in the second half of 2007 as compared to the 
same period from the year prior (the "February 
Projections"). These figures were created by Tribune's 
management team, which, according to the Trustee, 
had a conflict of interest because its members stood to 
cash out Tribune shares worth $36 million and reap 
other gains if an LBO were executed.

After conducting its analysis, Duff & Phelps concluded it 
could not provide a solvency opinion without considering 
the $1 billion in tax savings that Tribune expected at 
Step Two. Duff & Phelps, however, also determined that 
considering such tax savings in a solvency opinion was 
not appropriate. Accordingly, on April 1, 2007, Duff & 
Phelps instead provided a "viability opinion," which 
concluded that the fair market value of Tribune's assets 
would exceed its liabilities after the close of the LBO.

The same day, Morgan Stanley and Merrill Lynch issued 
fairness opinions that the price to be paid for Tribune's 
stock was fair. These opinions were filed with the SEC 
as proxy statements. Also, on April 1, 2007, the Special 
Committee unanimously voted to recommend the two-
step LBO, which the Board ultimately approved.

C. Implementation [**8]  of LBO

Still in need of a solvency opinion to secure financing for 
the approved LBO,  [*157]  Tribune approached 
Houlihan Lokey, which declined, on March 29, 2007, to 
bid for the engagement. On April 11, 2007, Tribune 
retained Valuation Research Company ("VRC") to 
provide two solvency opinions, one for Step One and 
one for Step Two. To secure the engagement, VRC, "a 
virtually unknown firm," agreed to use a non-standard 
approach in formulating its solvency opinions. 3049 
Appellant's Br. at 12-13.3 VRC charged Tribune $1.5 
million -- VRC's highest fee ever for such an 
engagement -- to issue the solvency opinions.

On May 24, 2007, VRC issued an opinion that Tribune 
would be solvent after completing Step One. According 
to the Trustee, however, after VRC issued this solvency 
opinion, Tribune's management team realized that the 
February Projections, upon which VRC's opinion was 
based, were no longer an accurate forecast of Tribune's 
2007 second half performance. No one alerted VRC that 

3 References to "3049 Appellant's Br." and "449 Appellant's 
Br." refer to the Trustee's briefs in Appeal Nos. 19-3049 and 
19-449, respectively.

10 F.4th 147, *155; 2021 U.S. App. LEXIS 24952, **4
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Tribune was unlikely to meet the February Projections. 
Indeed, the Trustee alleges that Citigroup and Merrill 
Lynch reviewed VRC's solvency analysis but "failed to 
fulfill their responsibilities as 'gatekeepers' 
retained [**9]  to objectively analyze the LBO." 449 
Appellant's Br. at 8.

Despite the issue with VRC's solvency opinion, Tribune 
delivered it to the financing banks on June 4, 2007. That 
same day, Step One closed. Tribune borrowed $7 billion 
to pay off its existing bank debt and to complete a 
tender offer, buying back just over half of its publicly 
held shares. The Large Shareholders sold all their 
shares, and the members of the Board appointed by 
those shareholders resigned. After Step One, Tribune 
issued a proxy statement, which explained that while the 
LBO was in the company's best interest, it was risky and 
might not create the anticipated value.

In October 2007, management again updated its 
financial projections (the "October Projections") in 
preparation for Step Two. The October Projections still 
forecasted that Tribune's performance would improve, 
but not as quickly as the February Projections had 
predicted.

Even with the October Projections, VRC was reluctant 
to author a second solvency opinion because it did not 
appear that Tribune would be able to repay its debts 
without refinancing its existing debts. Tribune 
management represented to VRC that Morgan Stanley -
- the Special Committee's financial [**10]  advisor -- 
believed that Tribune would be able to refinance its 
debts, even though Morgan Stanley had not drawn that 
conclusion. On December 18, 2007, VRC issued a 
solvency opinion stating that Tribune would be solvent 
after Step Two.

The Board's retained financial advisors did not agree 
with VRC's second solvency opinion. In fact, analyses 
from Citigroup and Merrill Lynch showed that, at the 
close of Step Two, Tribune would be insolvent by more 
than $1.4 billion and $1.5 billion respectively, but neither 
advisor tried to stop the transaction. On December 20, 
2007, Step Two closed, and Tribune borrowed an 
additional $3.7 billion, which it used to buy back its 
remaining publicly held shares.

After the close of Step Two, Tribune had roughly $13 
billion in debt. Tribune's directors and officers received 
approximately $107 million from selling their stock and 
from bonuses. Citigroup and Merrill Lynch were each 
paid their $12.5 million success fee because they 
helped effectuate a "Strategic Transaction." A group of 

pension  [*158]  funds (the "Pension Funds"), who are 
defendants-appellees in this case, also received cash 
proceeds in connection with the LBO.

II. Procedural History

On December 8, 2008 [**11]  -- less than one year after 
Step Two closed-Tribune filed for Chapter 11 
bankruptcy in Delaware. Claims were eventually filed in 
the Delaware Bankruptcy Court on behalf of creditors, 
including for fraudulent conveyance. Tribune emerged 
from bankruptcy in 2012; pursuant to Tribune's plan of 
reorganization, the claims were transferred to the 
Tribune Litigation Trust, and the Trustee was appointed 
to pursue the claims on behalf of Tribune's creditors.

In the meantime, some seventy-four federal and state 
lawsuits asserting fraudulent conveyance and related 
claims were filed around the country by Tribune's 
creditors. Eventually, the Judicial Panel on Multidistrict 
Litigation transferred the bankruptcy claims as well as 
the federal and state actions to the Southern District of 
New York, where they were consolidated on the basis 
that the claims all arose out of the LBO and Tribune's 
2008 Chapter 11 bankruptcy filing. See In re: Tribune 
Co. Fraudulent Conv. Litig., 831 F. Supp. 2d 1371, 1372 
(J.P.M.L. 2011).

On September 23, 2013, the district court (Sullivan, J.) 
dismissed several state law constructive fraudulent 
conveyance claims that were brought against Tribune. 
The parties appealed, and on March 29, 2016, this 
Court affirmed the district court's dismissal of the state 
law [**12]  fraudulent conveyance claims. See In re 
Tribune Co. Fraudulent Conv. Litig., 818 F.3d 98, 105 
(2d Cir. 2016) ("Tribune I"). After further proceedings in 
this Court and the Supreme Court, we issued an 
amended opinion on December 19, 2019, affirming the 
district court's dismissal of the state law constructive 
fraudulent conveyance claims on the basis that these 
claims were preempted by section 546(e) of the 
Bankruptcy Code, which provides that a trustee may not 
avoid a transfer made by or to a "financial institution" in 
connection with "a securities contract." In re Tribune Co. 
Fraudulent Conv. Litig., 946 F.3d 66, 78, 96 (2d Cir. 
2019) ("Tribune II").4

4 On July 22, 2016, this Court denied rehearing en banc, and 
our mandate issued on August 1, 2016. On September 9, 
2016, the Trustee petitioned for certiorari to the Supreme 
Court. In April 2018, the Supreme Court advised the parties 
that their petition for certiorari as to Tribune I would be 

10 F.4th 147, *157; 2021 U.S. App. LEXIS 24952, **8
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In the meantime, the district court proceeded to consider 
defendants' motions to dismiss the remaining claims. On 
January 6, 2017, the district court (Sullivan, J.) 
dismissed the Trustee's intentional fraudulent 
conveyance claims with prejudice because it found that 
the complaint failed to allege that Tribune had the actual 
intent to defraud its creditors when it bought back 
shares from shareholders at both steps of the LBO. In 
particular, the district court concluded that the intent of 
the Tribune officers who created the February and 
October Projections could not be attributed to the 
Special Committee, which approved the LBO. The 
district court also declined to grant the Trustee [**13]  
leave to amend its complaint in the FitzSimons action, 
"without  [*159]  prejudice to renewal in the event of an 
intervening change in the law." 3049 S. App'x at 28.

On November 30, 2018, the district court (Sullivan, J.) 
dismissed the Trustee's state law claims for breach of 
fiduciary duty asserted in the FitzSimons Complaint and 
certain "tag-along" actions. In particular, the district court 
declined to collapse the two-step LBO into a unitary 
transaction, thereby concluding that (1) Tribune was 
solvent at Step One, and (2) the Large Shareholders 
were not liable at Step Two because they had 
relinquished their board seats and Tribune stock by that 
point.

On December 1, 2018, the case was reassigned to 
Judge Cote. On January 23, 2019, the district court 
(Cote, J.) granted Citigroup and Merrill Lynch's motions 
to dismiss certain claims in the FitzSimons and 
Citigroup actions. As relevant here, the district court 
dismissed the aiding-and-abetting and professional 
malpractice claims under the in pari delicto doctrine and 
it dismissed the fraudulent conveyance claims on the 
ground that the advisory fees received did not constitute 
actual or constructive fraudulent conveyances. On April 
23, 2019, the district court denied [**14]  the Trustee's 
request to amend his complaint in the FitzSimons 
action, denying leave to file what would have been a 
Sixth Amended Complaint.

deferred to allow this Court to consider whether to recall the 
mandate in light of the Supreme Court's decision in Merit 
Mgmt. Grp., LP v. FTI Consulting, Inc., 138 S. Ct. 883, 892, 
200 L. Ed. 2d 183 (2018), which held, inter alia, that Section 
546(e) does not protect transfers in which financial institutions 
served as mere conduits. See Deutsche Bank Tr. Co. 
Americas v. Robert R. McCormick Found., 138 S. Ct. 1162, 
1163, 200 L. Ed. 2d 735 (2018) (statement of Justices 
Kennedy and Thomas). As a result, this Court recalled its 
mandate and eventually issued Tribune II.

These appeals followed.

DISCUSSION

Three categories of claims are at issue: (1) intentional 
fraudulent conveyance claims against the shareholders 
based on the buy-back of their shares; (2) breach of 
fiduciary duty and aiding and abetting breach of 
fiduciary claims against the allegedly controlling 
shareholders; and (3) aiding and abetting breach of 
fiduciary duty, professional malpractice, intentional 
fraudulent conveyance, and constructive fraudulent 
conveyance claims against Citigroup, Merrill Lynch, 
Morgan Stanley, and VRC (collectively, the "Financial 
Advisors"). We discuss these claims in turn, as well as 
the district court's denial of leave to amend.

HN1[ ] We review de novo a district court's grant of a 
motion to dismiss under Rule 12(b)(6) for failure to state 
a claim, "accepting the complaint's factual allegations as 
true and drawing all reasonable inferences in the 
plaintiff's favor." Carpenters Pension Tr. Fund of St. 
Louis v. Barclays PLC, 750 F.3d 227, 232 (2d Cir. 2014) 
(internal quotation marks omitted). HN2[ ] "We review 
the district court's denial of leave to amend for abuse of 
discretion." Broidy Cap. Mgmt. LLC v. Benomar, 944 
F.3d 436, 447 (2d Cir. 2019) (internal quotation marks 
omitted). If, however, "the [**15]  denial was based on 
futility, . . . we review that legal conclusion de novo." 
City of Pontiac Policemen's & Firemen's Ret. Sys. v. 
UBS AG, 752 F.3d 173, 188 (2d Cir. 2014).

I. Intentional Fraudulent Conveyance Claims

We first consider whether the district court erred in 
dismissing the Trustee's intentional fraudulent transfer 
claims against the shareholders based on the buy-back 
of their shares.

A. Applicable Law

HN3[ ] The Bankruptcy Code allows a bankruptcy 
trustee to recover fraudulent transfers where a transfer 
has been made with "actual intent to hinder, delay, or 
defraud" creditors. 11 U.S.C. § 548(a)(1)(A). An 
intentional fraudulent conveyance claim must be pled 
with specificity, as required by Fed. R. Civ. P. 9(b). See 
In re Sharp Int'l Corp., 403 F.3d 43, 56 (2d Cir. 2005). 
The alleged fraud must relate to the specific payment or 
transfer  [*160]  the plaintiff is seeking to avoid, rather 

10 F.4th 147, *158; 2021 U.S. App. LEXIS 24952, **12
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than to the overall course of business. See id. 
(differentiating between alleged fraud in obtaining 
funding from noteholders and subsequent payment of 
some proceeds to defendant). And by "actual intent," 
the statute contemplates intent "existing in fact or 
reality" and not merely the imputed intent that would 
suffice for a constructive fraudulent conveyance claim. 
Intel Corp. Inv. Pol'y Comm. v. Sulyma, 140 S. Ct. 768, 
776, 206 L. Ed. 2d 103 (2020) (holding, in context of 
ERISA, that "actual" means "existing in fact or reality," 
more than "potential, possible, virtual, 
conceivable, [**16]  theoretical, hypothetical, or 
nominal") (citations and internal quotation marks 
omitted); compare 11 U.S.C. § 548(a)(1)(A) (intentional 
fraudulent conveyance) with id. § 548(a)(1)(B) 
(constructive fraudulent conveyance); see also United 
States v. Finkelstein, 229 F.3d 90, 95 (2d Cir. 2000) 
("[T]he should-have-known alternative connotes a 
concept more akin to negligence than to knowledge.").

HN4[ ] Because of the difficulties in proving intent to 
defraud, a pleader may rely on "badges of fraud," i.e., 
circumstances so commonly associated with fraudulent 
transfers that their presence gives rise to an inference of 
intent. In re Kaiser, 722 F.2d 1574, 1582 (2d Cir. 1983). 
Courts have inferred intent to defraud from the 
"concealment of facts and false pretenses by the 
transferor," "reservation by [the transferor] of rights in 
the transferred property," the transferor's "absconding 
with or secreting the proceeds of the transfer 
immediately after their receipt," "the existence of an 
unconscionable discrepancy between the value of 
property transferred and the consideration received 
therefor," the oppressed debtor's creation "of a closely-
held corporation to receive the transfer of his property," 
as well as the oppressed debtor's transfer of property 
while insolvent. Id. (citation omitted); see also Sharp, 
403 F.3d at 56.

HN5[ ] A corporation can only act through its 
directors [**17]  and officers, and we look to state law to 
determine who has the authority to act on behalf of a 
corporation (and therefore whose actions to review to 
see whether there was fraudulent intent or badges of 
fraud). See Burks v. Lasker, 441 U.S. 471, 478, 99 S. 
Ct. 1831, 60 L. Ed. 2d 404 (1979) ("[T]he first place one 
must look to determine the powers of corporate 
directors is in the relevant State's corporation law."). 
Under Delaware law -- Tribune's state of incorporation -- 
only the board of directors (or a committee to which the 
board has delegated its authority) has the power to 
approve an extraordinary transaction such as a merger 
or consolidation. See Del. Gen. Corp. Law §§ 141(a), 

(c), 160(a), 251(b). Here, the Board delegated its 
authority to approve a merger and redemption of 
Tribune's stock to the Special Committee, and thus the 
Trustee was required to plead allegations that gave rise 
to a strong inference that the Special Committee had 
the "actual intent to hinder, delay, or defraud" Tribune's 
creditors, as required by 11 U.S.C. § 548(a)(1)(A).

The Trustee does not argue that the members of the 
Special Committee had "actual intent" to harm Tribune's 
creditors but instead contends that Tribune's senior 
management had the necessary fraudulent intent, and 
that this intent must be imputed to the Special 
Committee. The issue [**18]  of whether a company's 
officers' intent to defraud creditors can be imputed to an 
independent special committee for purposes of a 
fraudulent conveyance claim under the Bankruptcy 
Code is a question of first impression in this Circuit. The 
First Circuit has addressed the issue and applied a 
"control" test -- a court "may impute any fraudulent 
intent of [an actor]  [*161]  to the transferor . . . [if the 
actor] was in a position to control the disposition of [the 
transferor's] property." In re Roco Corp., 701 F.2d 978, 
984 (1st Cir. 1983). The district court here applied the 
control test, holding that "this test appropriately 
accounts for the distinct roles played by directors and 
officers under corporate law, while also factoring in the 
power certain officers and other actors may exercise 
over the corporation's decision to consummate a 
transaction." 3049 S. App'x at 9.

The Trustee argues that the district court erred in 
applying the control test, and that the correct standard is 
either a scope-of-employment agency standard or a 
"proximate cause" standard. We are not persuaded. In 
the circumstances here, we affirm the district court's use 
of a "control" test for imputation. HN6[ ] We agree that 
for an intentional fraudulent transfer claim, which 
requires "actual intent," [**19]  a company's intent may 
be established only through the "actual intent" of the 
individuals "in a position to control the disposition of [the 
transferor's] property." Roco, 701 F.2d at 984; see also 
In re Lehman Bros. Holdings, Inc., 541 B.R. 551, 576 
(S.D.N.Y. 2015) ("[T]he Court's analysis regarding 
imputation must turn on actual control of [the debtor].").5

5 In arguing for a lesser imputation standard, the Trustee relies 
heavily on Staub v. Proctor Hospital, 562 U.S. 411, 131 S. Ct. 
1186, 179 L. Ed. 2d 144 (2011). That case, however, applied a 
"motivating factor" standard under the Uniformed Services 
Employment and Reemployment Rights Act, id. at 417-18, and 
we are not persuaded that it carries much weight in a case 
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B. Application

The Trustee makes two arguments in support of his 
intentional fraudulent transfer claims. First, he argues 
that Tribune's senior management possessed actual 
intent to defraud, and that intent should be imputed to 
the Special Committee. Second, even assuming the 
imputation argument fails, the Trustee maintains that 
Independent Directors on the Special Committee had 
the required intent as demonstrated by "badges of 
fraud."

1. Imputation of Intent

We conclude that the Trustee failed to plausibly allege 
that the intent of Tribune's senior management should 
be imputed to the Special Committee because the 
Trustee failed to allege that Tribune's senior 
management controlled the transfer of the property in 
question.

As discussed above, the Board created an independent 
Special Committee to evaluate the LBO. The Special 
Committee, in turn, hired Morgan Stanley to serve as its 
independent financial advisor. As the district [**20]  
court observed, the Trustee failed to allege that senior 
management inappropriately pressured the Independent 
Directors -- who included former senior officers of major 
corporations -- to approve the transactions or that senior 
management dominated the Special Committee.

The Trustee failed to allege any financial or personal 
ties between senior management and the Independent 
Directors that could have affected the impartiality of the 
Special Committee. And to the extent that the officers 
misled the Special Committee by presenting it with the 
February Projections and a flawed viability and solvency 
opinions, Morgan Stanley and the Special Committee 
itself checked these figures. Therefore, to impute the 
officers' intent onto the Special Committee, which was 
working independently with an outside financial advisor 
and independently reviewed opinions provided by Duff & 
Phelps and VRC, would stretch the "actual intent" 
requirement as set forth in § 548(a)(1)(A)  [*162]  to 
include the merely possible or conceivable or 
hypothetical as opposed to existing in fact and reality.

2. The Badges of Fraud

requiring "actual intent" under the Bankruptcy Code.

On appeal, the Trustee contends that five of the 
traditional "badges of fraud" weigh in favor of finding 
actual intent -- [**21]  (1) lack of consideration for the 
shareholder transfers; (2) Tribune's financial condition; 
(3) the relationship among the parties; (4) the "pattern of 
transactions"; and (5) the "general chronology" of the 
events. 3049 Appellant's Br. at 37-38. While some of 
these factors arguably weigh in favor of the Trustee, in 
the end we conclude that the district court correctly held 
that the Trustee failed to plead "badges of fraud" 
sufficient to raise a strong inference of actual fraudulent 
intent on the part of the Special Committee. See Kaiser, 
722 F.2d at 1582-83.

The Trustee's assertion that Independent Directors 
stood to earn $6 million for selling their shares if they 
approved the LBO is insufficient to satisfy the stringent 
pleading standard of Rule 9(b). HN7[ ] First, it would 
be unreasonable to assume actual fraudulent intent 
whenever the members of a board of directors (or a 
committee created by that board) stood to profit from a 
transaction they recommended or approved. See, e.g., 
Kalnit v. Eichler, 264 F.3d 131, 139 (2d Cir. 2001) 
("Motives that are generally possessed by most 
corporate directors and officers do not suffice [to 
demonstrate fraud]. . . . Insufficient motives, we have 
held, can include (1) the desire for the corporation to 
appear profitable and (2) the desire [**22]  to keep stock 
prices high to increase officer compensation."). Second, 
the Independent Directors owned only a small fraction 
(0.08%) of Tribune's shares, and the Independent 
Directors' shares were sold at a price only slightly above 
the price at which Tribune stock had been trading. 
These assertions, even assuming they are true, do not 
give rise to a strong inference of actual fraudulent intent.

The Trustee's arguments that the Independent Directors 
"knew that Tribune was falling far short of projections 
and thus was unlikely to generate enough cash to 
service its debt" and the risky nature of the proposed 
LBO were indications of fraud are also unpersuasive. 
3049 Appellant's Br. at 38. Even assuming the 
Independent Directors were wrong in believing that 
Tribune's financial condition would improve, their 
approval of a risky transaction when Tribune and other 
newspaper companies were struggling would arguably 
support a negligence or constructive fraud claim but not, 
in the circumstances here, an intentional fraudulent 
transfer claim. See, e.g., In re Lehman Bros. Holdings, 
Inc., 541 B.R. at 577 ("Indeed, HN8[ ] there is nothing 
unlawful about a company transacting business during 
unusually difficult financial times in an attempt to 
prevent [**23]  its own collapse. To find otherwise would 
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place in question any contract executed during a 
financial downturn and invite upheaval in the financial 
markets."). Moreover, Tribune's contemporaneous 
public filings warned that its projections could fall short, 
and the Independent Directors had an obligation to try to 
achieve the highest price for Tribune's shareholders. 
See, e.g., Revlon, Inc. v. MacAndrews & Forbes 
Holdings, Inc., 506 A.2d 173, 182 (Del. 1986) HN9[ ] 
(directors have duty to obtain highest price for 
shareholders).

Again, the Trustee was required to plausibly allege 
actual fraudulent intent on the part of the members of 
the Special Committee. We agree with the district court 
that the Trustee failed to do so.

II. State Law Fiduciary Duty Claims

We next consider the Trustee's claims that the Large 
Shareholders breached  [*163]  their fiduciary duties 
under Delaware law by pushing for the LBO based on 
projections they knew to be false and by causing 
Tribune to incur debt they knew would leave the 
company insolvent. The Trustee also alleges that 
through this conduct the Large Shareholders aided and 
abetted senior management's own breach of fiduciary 
duty and were unjustly enriched. The Trustee argues 
that Steps One and Two of the LBO should be collapsed 
so that the LBO is [**24]  viewed as a single unitary 
transaction. The Trustee contends that, if the LBO is so 
viewed and Tribune's Step Two obligations taken into 
account at the start, Tribune was insolvent as of April 1, 
2007, the day that Tribune's Board originally voted to 
approve the LBO. The Trustee alleges that the Large 
Shareholders were controlling shareholders with 
attendant fiduciary duties before Step One and that 
these fiduciary duties were breached by advocating for 
and executing the LBO.

The district court dismissed Trustee's claims, holding 
that Steps One and Two could not be collapsed into a 
unitary transaction and that Tribune's purported 
insolvency had to be analyzed separately at each of the 
LBO's two steps. The district court concluded that the 
Trustee's allegations failed at Step One because he 
could not plausibly allege that Tribune was insolvent at 
that point. While the district court concluded that the 
Trustee had adequately pleaded Tribune's insolvency at 
Step Two, it held that the fiduciary duty claims 
nevertheless failed because, after Step One, the Large 
Shareholders no longer owned any Tribune stock and 
their appointed directors had resigned from the Board.

The principal issue with [**25]  respect to these claims 
is thus whether the Trustee's pleadings support 
collapsing Step One and Step Two into one event.

A. Applicable Law

HN10[ ] Under Delaware law, a shareholder owes the 
company a fiduciary duty "only if it owns a majority 
interest in or exercises control over the business affairs 
of the corporation." Ivanhoe Partners v. Newmont 
Mining Corp., 535 A.2d 1334, 1344 (Del. 1987). If such 
a fiduciary duty exists, a shareholder breaches that duty 
if, for its own benefit, it approves a transaction that 
renders the corporation insolvent. See, e.g., In re 
Tropicana Entm't, LLC, 520 B.R. 455, 471 (Bankr. D. 
Del. 2014) (holding that creditor must allege either that 
corporation was or became insolvent as result of 
fiduciary's misconduct to bring suit for breach of 
fiduciary duty); see also Crawford v. Franklin Credit 
Mgmt. Corp., 758 F.3d 473, 482 (2d Cir. 2014) (noting 
HN11[ ] this Court may "affirm the judgment on any 
basis that is supported by the record").6

To determine whether the two steps should be viewed 
as a single transaction, the district court applied HN13[

] the Sabine factors, which consider (i) "[w]hether all 
of the parties involved had knowledge of the multiple 
transactions"; (ii) "[w]hether each transaction would 
have occurred on its own"; and (iii) "[w]hether each 
transaction was dependent or conditioned on other 
transactions." In re Sabine Oil & Gas Corp., 547 B.R. 
503, 541 (Bankr. S.D.N.Y.), aff'd, 562 B.R. 211 
(S.D.N.Y. 2016).

 [*164]  In performing this analysis, Delaware courts 
have sometimes [**26]  applied a "step-transaction 
doctrine," under which collapse is warranted if a party 
can satisfy any one of three tests: (1) the "end result 
test," which authorizes collapse "if it appears that a 
series of separate transactions were prearranged parts 
of what was a single transaction, cast from the outset to 

6 We assume, without deciding, that the Large Shareholders 
had a fiduciary duty to Tribune. We note, however, that 
together the Chandler Trusts and the Foundations owned only 
33% of Tribune's publicly held shares. See Kahn v. Lynch 
Commc'n Sys., Inc., 638 A.2d 1110, 1114 (Del. 1994) HN12[

] ("[A] shareholder who owns less than 50% of a 
corporation's outstanding stocks does not, without more, 
become a controlling shareholder of that corporation, with a 
concomitant fiduciary status." (quoting Citron v. Fairchild 
Camera & Instrument Corp., 569 A.2d 53, 70 (Del. 1989)).
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achieve the ultimate result"; (2) the "interdependence 
test," which authorizes collapse if "the steps are so 
interdependent that the legal relations created by one 
transaction would have been fruitless without a 
completion of the series"; and (3) the "binding-
commitment test," which allows collapse "only if, at the 
time the first step is entered into, there was a binding 
commitment to undertake the later steps." Bank of N.Y. 
Mellon Tr. Co. v. Liberty Media Corp., 29 A.3d 225, 240 
(Del. 2011) (internal quotation marks omitted).

HN14[ ] Delaware courts have also noted that, 
regardless of the test to be applied, the substance of the 
transaction is what matters, not the form. See Gatz v. 
Ponsoldt, 925 A.2d 1265, 1280 (Del. 2007). Further, 
they have noted that "courts have found that a set of 
transactions may be viewed as one integrated 
transaction if the transactions reasonably collapse into a 
single integrated plan and either defraud creditors or 
leave the debtor with less than equivalent value post-
exchange." In re Hechinger Inv. Co. of Del., 274 B.R. 
71, 91 (D. Del. 2002) (internal [**27]  quotation marks 
omitted). In Hechinger, the court denied a motion to 
dismiss and noted that it was "reluctant to conclude that 
because the defendants structured the set of 
transactions in a certain manner, they [were] immune 
from a claim of breach of fiduciary duty, especially 
where the [complaint] allege[d] that the harms it 
complain[ed] of were foreseeable results of the acts of 
the defendants." Id.

B. Application

1. Was the LBO a Unitary Transaction?

HN15[ ] Although we must accept as true all plausible 
allegations set forth in the complaint, we need not 
accept "threadbare recitals of a cause of action's 
elements" that are "supported by mere conclusory 
statements." Ashcroft v. Iqbal, 556 U.S. 662, 663, 129 
S. Ct. 1937, 173 L. Ed. 2d 868 (2009). Here, the Trustee 
failed to sufficiently allege that the two steps should be 
collapsed into one.

First, it is undisputed that there were several obstacles 
that Tribune needed to clear after Step One and before 
completing Step Two. At Step One, Tribune borrowed 
approximately $7 billion and executed a tender offer, by 
which the company repurchased half of Tribune's 
outstanding common stock and refinanced its existing 
debt. Even if Step Two were never consummated, Step 

One would have amounted to a standalone 
recapitalization plan [**28]  -- similar to transactions 
Tribune had engaged in prior to the LBO.7

Additionally, the "knowledge and intent of the parties" 
weigh heavily against the Trustee's collapse argument 
as neither Tribune nor the Large Shareholders knew for 
certain whether both steps would be completed. Step 
Two required shareholder approval, which was not 
received until months after Step One closed, and the 
Trustee does not allege that the Large Shareholders 
had anything to do with the "pie-in-the-sky" February 
Projections. 3049 J. App'x at 146-47. Similarly, Tribune 
never knew that Step Two was a foregone  [*165]  
conclusion, as its merger would need government 
approval.

Further, the complaint acknowledges that there were 
several additional hurdles Tribune had to clear to 
effectuate Step Two, including receiving a solvency 
opinion, and that the Large Shareholders were 
concerned that the deal would not actually close. 
Indeed, Tribune's July 13, 2007 proxy statement warned 
that there was a "risk that the conditions to the [Step 
Two] Merger will not be met, including the conditions 
requiring receipt of FCC approval, the receipt of 
financing and receipt of a solvency opinion." 3049 J. 
App'x at 1740. Finally, as the Large Shareholders point 
out, the two-step transaction [**29]  was designed to 
guard against the possibility that the second step might 
not close if conditions precedent were not satisfied. The 
Trustee even acknowledges that the LBO was 
structured in two steps because the Board "express[ed] 
concerns regarding the delays and completion risk 
associated with Zell's [initial single-step] proposal." 3049 
J. App'x at 191. Therefore, the Board decided instead 
on the two-step LBO to "provide an upfront distribution 
to Tribune's stockholders," even if Step Two were never 
consummated. Id.

The parties do not dispute that Sabine applies federally, 
though ultimately we conclude that, regardless of 
whether Sabine or Delaware's "step-transaction 
doctrine" applies, the two steps of this LBO should not 
be collapsed. As the facts alleged in the complaint make 
clear, the third Sabine factor weighs against collapse. 
Further, collapse is inappropriate under all three of the 

7 In May 2006, Tribune engaged in a leveraged recapitalization 
by which it purchased 55 million shares of outstanding stock 
for $1.8 billion in May 2006. In March 2007, Tribune again 
considered a "more modest recapitalization plan." 3049 J. 
App'x at 198.
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step-transaction tests, because the parties intended to 
structure the two steps as independent transactions, 
Step One was able to stand alone, and there was no 
binding commitment to undertake Step Two. 
Accordingly, we affirm the district court's conclusion that 
the two steps must be considered independently.

2. Was [**30]  Tribune Insolvent at Step One?

The Trustee argues that even if the two steps are not 
treated as a unitary transaction, he sufficiently alleged 
Tribune's insolvency at Step One, to support a claim 
that the Large Shareholders breached their fiduciary 
duties when approving of a transaction that resulted in 
insolvency. The district court held that the Trustee failed 
to sufficiently allege that Tribune was insolvent at Step 
One of the LBO under either the "balance sheet" or the 
"inability to pay debt when due" tests. We agree.

HN16[ ] In Delaware, "[u]nder the balance sheet test, 
an entity is insolvent if it has liabilities in excess of a 
reasonable market value of assets held." Quadrant 
Structured Prods. Co. v. Vertin, 102 A.3d 155, 176 (Del. 
Ch. 2014) (internal quotation marks omitted). We are 
not persuaded by the Trustee's argument that the 
district court erred in failing to take into account "the 
commitments Tribune had already made -- notably to 
borrow an additional $3.7 billion of debt and to make an 
additional $4 billion distribution to its shareholders -- for 
which performance was due at Step Two." 3049 
Appellant's Br. at 65. This argument rests on the same 
logic undergirding the Trustee's argument in favor of 
collapsing the two steps, which we have rejected 
for [**31]  the reasons outlined above. Moreover, the 
Trustee himself admits that he "did not allege that the $8 
billion borrowed at Step One, standing alone, rendered 
Tribune insolvent." Id. at 62.

As to the "inability to pay debts when due" test, the 
Trustee's argument again hinges upon his assertion that 
the district court should have considered whether 
Tribune was able to pay upcoming debts or raise 
additional capital in the future -- i.e.,  [*166]  by taking 
"Step Two into account, along with Tribune's ability to 
access additional funds." Id. at 70. In other words, the 
Trustee argues that courts should not limit their 
consideration to past debt payments and instead also 
consider whether companies will be able to pay 
upcoming debts or raise additional capital in the future.

There appears to be no consensus in Delaware courts, 
however, as to whether this test is forward-looking. See, 

e.g., Robert J. Stearn, Jr. & Cory D. Kandestin, 
Delaware's Solvency Test: What Is It and Does It Make 
Sense? A Comparison of Solvency Tests Under the 
Bankruptcy Code and Delaware Law, 36 Del. J. Corp. L. 
165, 182 (2011) ("The [inability to pay debts when due] 
test is not entirely clear: the unanswered question is 
whether the test is present or forward-looking. [**32]  . . 
. The case law does not answer this question 
definitively."). The Trustee cites several Delaware 
cases, see 3049 Appellant's Br. at 69, but they are 
inapposite as none definitively establishes that courts 
must consider future debts to be incurred as part of its 
insolvency analysis. Moreover, as the district court 
observed, this Court offered a definitive answer in 
Pereira v. Farace, 413 F.3d 330 (2d Cir. 2005). There, 
we rejected a forward-looking approach, noting that 
such a test would "project[] into the future to determine 
whether capital will remain adequate over time while the 
Delaware [inability to pay debts when due] test looks 
solely at whether the corporation has been paying bills 
on a timely basis." Id. at 343. We see no reason to 
overturn that holding here.

Accordingly, we conclude that the district court did not 
err in dismissing the Trustee's state law claims against 
the Large Shareholders. We additionally conclude that 
the district court did not abuse its discretion in 
dismissing these claims with prejudice, as the Trustee 
has not explained what specific facts he would plead to 
salvage these claims.

III. Claims Against Financial Advisors

We next consider whether the district court erred in 
dismissing the following claims [**33]  against the 
Financial Advisors: (1) aiding and abetting breaches of 
fiduciary duty and professional malpractice8 ; (2) 
intentional fraudulent conveyance; and (3) constructive 
fraudulent conveyance. For the reasons set forth below, 
we affirm the district court's dismissal of the aiding and 
abetting and professional malpractice claims as to all 
Financial Advisors; we affirm the district court's 
dismissal of the intentional fraudulent conveyance 

8 Additionally, the Trustee asserted a breach of fiduciary claim, 
but against only Morgan Stanley. The district court did not 
explicitly address this claim in its January 23, 2019 opinion. In 
a February 13, 2019 order, however, the district court stated 
that this claim was "barred for the same reasons discussed in 
the January 23 Opinion with respect to the other common law 
claims asserted against Morgan Stanley . . . namely, the 
doctrine of in pari delicto." 3049 S. App'x at 180.

10 F.4th 147, *165; 2021 U.S. App. LEXIS 24952, **29
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claims as to Morgan Stanley, Citigroup, and Merrill 
Lynch, and vacate the dismissal of these claims as to 
VRC; and we affirm the dismissal of the constructive 
fraudulent conveyance claims as to Morgan Stanley and 
VRC and vacate the dismissal of these claims as to 
Citigroup and Merrill Lynch.

A. Aiding and Abetting Breach of Fiduciary Duty and 
Professional Malpractice Claims

1. Applicable Law

HN17[ ] Under Delaware law,9 a third party may be 
liable for aiding and abetting a breach of fiduciary duty if 
there is "(i) the  [*167]  existence of a fiduciary 
relationship, (ii) a breach of the fiduciary's duty, (iii) 
knowing participation in that breach by the defendants, 
and (iv) damages proximately caused by the breach." 
RBC Cap. Mkts., LLC v. Jervis, 129 A.3d 816, 861 (Del. 
2015).

HN18[ ] The in pari delicto doctrine acts [**34]  as an 
affirmative defense to an aiding and abetting claim by 
barring a plaintiff "from recovering damages if his losses 
are substantially caused by activities the law forbade 
him to engage in." Stewart v. Wilmington Tr. SP Servs., 
Inc., 112 A.3d 271, 301-02 (Del. Ch.), aff'd, 126 A.3d 
1115 (Del. 2015) (internal quotation marks omitted). In 
other words, a plaintiff can generally only sue for aiding 
and abetting a breach of fiduciary duty if the plaintiff's 
hands are clean. As applied to corporations, the illegal 
actions of a corporation's officers and directors are 
imputed to the corporation itself. Id. at 303. There are, 
however, exceptions that render the in pari delicto 
doctrine inapplicable and therefore permit a plaintiff to 
sue, even if its hands are not clean.

HN19[ ] First, under the adverse interest exception, a 
corporation is permitted to sue those alleged to have 
aided an agent's wrongdoing when "the corporate agent 
responsible for the wrongdoing was acting solely to 
advance his own personal financial interest, rather than 
that of the corporation itself." In re Am. Int'l Grp., Inc., 
Consol. Derivative Litig., 976 A.2d 872, 891 (Del. Ch. 
2009) ("AIG II"), aff'd sub nom. Teachers' Ret. Sys. of 
La. v. Gen. Re Corp., 11 A.3d 228 (Del. 2010) 
(emphasis added). The adverse interest exception, 
however, does not enable a plaintiff to recover if the 
wrongdoing benefits the corporation. Stewart, 112 A.3d 

9 The parties agree that Delaware law governs the Trustee's 
aiding and abetting claim.

at 309.

Further, the exception does "not apply even when the 
'benefit' enjoyed [**35]  by the corporation is ultimately 
outweighed by the long-term damage that is done when 
the agent's mischief comes to light"; instead, it only 
covers the "unusual" case where allegations support a 
reasonable inference of "total abandonment of the 
corporation's interests." Id. at 303, 309 (describing 
"siphoning corporate funds or other outright theft" as 
such "unusual" cases); see also In re Am. Int'l Grp., Inc., 
965 A.2d 763, 827 (Del. Ch. 2009) ("AIG I") (holding that 
the adverse interest test is directed at insiders who are 
"essentially stealing from the corporation as opposed to 
engaging in improper acts that, even if also self-
interested, have the effect of benefiting the corporation 
financially"), aff'd sub nom. Teachers' Ret. Sys. of La. v. 
PricewaterhouseCoopers LLP, 11 A.3d 228 (Del. 2011).

HN20[ ] Second, the fiduciary/insider exception to the 
in pari delicto doctrine allows a suit to be brought 
against corporate fiduciaries who "knowingly caused the 
corporation to commit illegal acts and, as a result, 
caused the corporation to suffer harm." AIG II, 976 A.2d 
at 889. The AIG II court appeared, on public policy 
grounds, to limit the application of the fiduciary 
exception to "gatekeepers," third parties employed by a 
corporation to help ensure the lawful operation of the 
corporation. Id. at 890 n.49, 892-93; see also RBC Cap. 
Mkts., 129 A.3d at 865 n.191 (rejecting the proposition 
that financial advisors are inherently 
"gatekeepers," [**36]  explaining that "the role of a 
financial advisor is primarily contractual in nature" and 
defined by its engagement letter). HN21[ ] Similarly, 
the fiduciary exception precludes application of the in 
pari delicto doctrine to aiding and abetting claims 
against "non-fiduciaries . . . who occupy a position of 
trust and materially participate in the traditional insiders' 
discharge of their fiduciary duties." Stewart, 112 A.3d at 
320 (holding  [*168]  that the auditor defendants played 
a "gatekeeper" role).

The in pari delicto doctrine also applies to the Trustee's 
professional malpractice claims. HN22[ ] Under both 
New York law and Illinois law,10 professional 
malpractice claims are viewed as a species of 

10 In the district court, the parties disputed whether New York 
(where Citigroup and Merrill Lynch are headquartered) or 
Illinois (where Tribune was headquartered) law governed the 
Trustee's professional malpractice claim. This argument has 
been largely abandoned, likely because, as the district court 
explained, the states' laws are nearly the same.
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negligence. See Hydro Invs., Inc. v. Trafalgar Power 
Inc., 227 F.3d 8, 15 (2d Cir. 2000); Hassebrock v. 
Bernhoft, 815 F.3d 334, 341 (7th Cir. 2016).

HN23[ ] It is settled in both New York and Illinois that 
the in pari delicto doctrine bars claims against co-
conspirators for negligence. See, e.g., Kirschner v. 
KPMG LLP, 15 N.Y.3d 446, 464, 938 N.E.2d 941, 912 
N.Y.S.2d 512 (2010) ("The justice of the in pari delicto 
rule is most obvious where a willful wrongdoer is suing 
someone who is alleged to be merely negligent."); 
Peterson v. McGladrey & Pullen, LLP, No. 10 C 274, 
2010 U.S. Dist. LEXIS 117018, 2010 WL 4435543, at *4 
(N.D. Ill. Nov. 3, 2010) ("[T]he in pari delicto principles 
that preclude plaintiff from seeking redress for [the 
trustee's] alleged negligence . . . apply equally to 
plaintiff's claims against [the defendant auditor.]"), 
vacated on other grounds, 676 F.3d 594 (7th Cir. 2012). 
Thus, the in [**37]  pari delicto doctrine precludes a 
corporation engaged in wrongdoing from suing its co-
conspirators on the grounds of negligence.

2. Application

As an initial matter, accepting the Trustee's factual 
assertions to be true, he plausibly alleges that the 
Financial Advisors aided and abetted Tribune's directors 
and officers in breaching their fiduciary duties when they 
hid Tribune's true financial state to complete the LBO. In 
particular, the Trustee's complaint alleges that Citigroup 
and Merrill Lynch reviewed VRC's solvency analysis and 
failed to alert anyone that the February Projections, 
which formed the bedrock of VRC's first solvency 
opinion, were no longer accurate. Instead, they allowed 
VRC's analysis to be delivered to the financing banks at 
Step One of the LBO. Likewise, the Trustee contends 
that Citigroup's analysis showed that Tribune was 
insolvent by more than $1.4 billion before the close of 
Step Two, and Merrill Lynch's analysis showed that 
Tribune was insolvent by more than $1.5 billion. Still, 
neither tried to stop the LBO.

Indeed, for purposes of these appeals, Citigroup and 
Merrill Lynch do not challenge the allegations of 
wrongdoing or negligence. Instead, they contend [**38]  
that any aiding and abetting breach of fiduciary duty and 
malpractice claims must be dismissed based on the in 
pari delicto doctrine. And for his part, the Trustee does 
not argue on appeal that the in pari delicto doctrine is 
inapplicable; instead, he argues that two exceptions to 
that doctrine should apply to allow the claims to go 
forward -- the adverse interest exception, which it 

argued below to the district court, and the 
fiduciary/insider exception, which it argues for the first 
time on appeal. HN24[ ] This Court has discretion to 
consider arguments waived below where necessary to 
avoid a manifest injustice. In re Nortel Networks Corp. 
Sec. Litig., 539 F.3d 129, 133 (2d Cir. 2008). In 
circumstances where those arguments were available to 
the party below and no reason is proffered for their 
failure to raise them, such an exercise of discretion is 
not favored. Id.

 [*169]  a. Adverse Interest Exception

Here, the adverse interest exception does not apply 
because the LBO conferred at least some "benefit" on 
Tribune. AIG II, 976 A.2d at 891. Tribune received over 
$300 million in additional capital from Zell's investment, 
and there was also the potential for $1 billion in tax 
savings. Even putting aside the tax savings -- which 
Moody's called a "key assumption" for the LBO, 449 J. 
App'x at 112, but which were ultimately [**39]  never 
realized -- the transaction still infused hundreds of 
millions of dollars of capital into the business at a time 
when Tribune was struggling, provided value to many 
shareholders by helping cash them out, and gave 
Tribune a chance to continue as a going concern by 
allowing it to pay off at least some existing debt. Indeed, 
Tribune itself explained in a proxy statement that the 
LBO was in its best interest.

The Trustee also makes no specific allegations that 
support an inference that Tribune received no benefit 
from the LBO; instead, it contends that the net effect of 
the LBO was negative. HN25[ ] But the net effect is 
not relevant when considering whether the adverse 
interest exception will apply. Stewart, 112 A.3d at 303. 
Therefore, despite any "long-term damage," id., the 
adverse interest exception to the in pari doctrine does 
not apply in this case.11

b. Fiduciary/Insider Exception

11 Notwithstanding the Trustee's argument to the contrary, the 
district court did not resolve any issues of fact by holding that 
the adverse interest exception did not apply here. Instead, it 
simply observed that the infusion of $300 million in capital 
stated in the Complaint conferred some benefit on Tribune, 
and therefore, the defendants had not acted "solely to 
advance [their] own personal financial interest." AIG, 976 A.2d 
at 891 (emphasis added).

10 F.4th 147, *168; 2021 U.S. App. LEXIS 24952, **36
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HN26[ ] The Delaware Chancery Court has explained 
that for the fiduciary/insider exception to apply, the party 
must "occupy a position of trust and materially 
participate in the traditional insiders' discharge of their 
fiduciary duties," thereby playing a "'gatekeeper' role vis-
à-vis the [corporation]." Stewart, 112 A.3d at 319. Here, 
the Trustee has failed [**40]  to sufficiently allege that 
any of the Financial Advisors played such a role.

HN27[ ] While a corporation's auditors "assume[] a 
public responsibility transcending any employment 
relationship," United States v. Arthur Young & Co., 465 
U.S. 805, 817-18, 104 S. Ct. 1495, 79 L. Ed. 2d 826 
(1984) (emphasis omitted), and act as the gatekeepers 
of standards designed to avoid damage to corporations, 
the Delaware Supreme Court has emphasized that "the 
role of a financial advisor is primarily contractual in 
nature" and that a financial advisor's "engagement letter 
typically defines the parameters of the financial advisor's 
relationship and responsibilities with its client," RBC 
Cap. Mkts., 129 A.3d at 865 n.191. Here, the 
engagement letters between Tribune and Citigroup and 
between Tribune and Merrill Lynch expressly provide 
that they did not create fiduciary relationships and that 
Citigroup and Merrill Lynch were not acting as Tribune's 
agents. The letters instead made clear that Tribune 
would "make an independent analysis and decision 
regarding any Transaction based on [their] advice." 449 
J. App'x at 366. Citigroup and Merrill Lynch were 
financial advisors, not "gatekeepers," AIG II, 976 A.2d at 
890 n.49, and, further, neither Citigroup nor Merrill 
Lynch "materially participate[d]" in the discharge of 
fiduciary duties, Stewart, 112 A.3d at 320.

HN28[ ] Moreover, the Delaware Supreme Court has 
cautioned against [**41]  "inappropriately . . . 
suggest[ing] that any failure by a financial advisor to 
prevent directors from breaching their duty of care gives 
rise to an aiding and abetting claim against the advisor." 
 [*170]  RBC Cap. Mkts., 129 A.3d at 865 n.191. 
Instead, such a claim may arise where "the [financial 
advisor] knows that the board is breaching its duty of 
care and participates in the breach by misleading the 
board or creating [an] informational vacuum." Id. at 862.

Here, although the Trustee lodges numerous allegations 
of misconduct on the Financial Advisors' part, there is 
little to suggest that their conduct created an 
"'informational gap[]' . . . l[eading] to the Board's 
breaches of fiduciary duties," as occurred in Stewart, 
112 A.3d at 322, much less the "fraud on the Board" 
and "intentional[] dup[ing]" of directors that warranted 
liability of the financial advisor in RBC Cap. Mkts., 129 

A.3d at 865. Rather, the Trustee alleges that Tribune's 
officers and advisors conspired with their financial 
advisors (among others) to carry out the LBO.

Accordingly, the district court did not err in dismissing 
the Trustee's aiding and abetting breach of fiduciary 
duty and professional malpractice claims against the 
Financial Advisors.

B. Intentional Fraudulent Conveyance Claims

HN29[ ] As discussed above, the Bankruptcy [**42]  
Code allows a bankruptcy trustee to recover transfers 
made with "actual intent to hinder, delay, or defraud" 
creditors. 11 U.S.C. § 548(a)(1)(A). The complaint does 
not sufficiently allege that the transfers to Citigroup, 
Merrill Lynch, and Morgan Stanley as financial advisors 
were made with an "actual intent to hinder, delay, or 
defraud" creditors. Id. It does, however, sufficiently 
plead such an actual intent as to VRC.

As to Morgan Stanley, the complaint alleges that 
Tribune paid the firm $10 million for a fairness opinion, 
but the complaint then barely mentions the fairness 
opinion again, much less suggest that payment for the 
opinion was motivated by fraudulent intent. Without 
additional allegations, the Trustee cannot satisfy Rule 
9(b)'s heightened pleading standard as to Morgan 
Stanley.

As to Citigroup and Merrill Lynch, the Trustee's 
allegations -- that these firms "were incentivized to 
promote the LBO over other proposals being considered 
by [Tribune]," 3049 J. App'x at 59, and that they 
"purported to rely on the unrealistic February 2007 
Projections even as each month's below-projection 
performance showed conclusively that they could not be 
achieved," 3049 J. App'x at 118 -- are insufficient to 
support an inference of intent to defraud as to the [**43]  
payment of their financial advisory fees. Kaiser, 722 
F.2d at 1582.

Specifically, the Trustee maintains that "multiple badges 
of fraud" support the requisite strong inference of 
fraudulent intent against Citigroup and Merrill Lynch, 
including that (1) the advisory fees were paid to these 
firms in December 2007, following the close of Step Two 
when Tribune was insolvent; (2) Tribune received less 
than reasonably equivalent value for the fees paid; (3) 
the fees were not paid in the ordinary course of 
Tribune's business; and (4) Tribune's management 
engaged in deceptive conduct by concealing the 
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February and October Projections from certain others in 
management, and induced Citigroup and Merrill Lynch 
to use those projections to bring the LBO to a close. 449 
Appellant's Br. at 53.

Regarding this first alleged badge of fraud, payments to 
Citigroup and Merrill Lynch when Tribune was insolvent 
weigh in favor of finding actual fraudulent intent. As to 
the second badge of fraud, whether Tribune received 
reasonably equivalent value for these payments is a 
disputed  [*171]  factual question, which also weighs in 
the Trustee's favor at this stage.

As to third badge of fraud, nothing in the pleadings 
supports the notion that fees [**44]  paid to Citigroup 
and Merrill Lynch pursuant to their respective 
engagement letters were outside the ordinary course of 
Tribune's business. Rather, the pleadings on these 
payments relate to the tortious performance of financial 
advisory services and the alleged fraudulent nature of 
the LBO transaction as a whole. They do not admit an 
inference of fraudulent intent as to Tribune's specific 
payment of the advisory fees, see Sharp, 403 F.3d at 
56, which occurred pursuant to engagement letters 
entered into with Citigroup and Merrill Lynch in October 
2005, long before the LBO was proposed.

As to the fourth badge of fraud, the Trustee's allegations 
of deceptive conduct by Tribune's management are too 
attenuated from the advisory fee payments to Citigroup 
or Merrill Lynch to indicate Tribune's intent as to those 
payments. At most, the Trustee's allegations indicate 
that Citigroup and Merrill Lynch did not report Tribune's 
management's concealment of facts. But other checks 
on such behavior existed as Morgan Stanley and the 
Special Committee independently reviewed the relevant 
figures.

In sum, the Trustee's highlighted badges of fraud fail to 
raise a strong inference of fraudulent intent. In the 
absence of other [**45]  common badges of fraud -- 
reserving rights in the property, hiding funds, and paying 
an unconscionable price, Kaiser, 722 F.2d at 1582 -- the 
Trustee has not satisfied the heightened pleading 
standard for demonstrating an actual fraudulent 
conveyance as to Citigroup and Merrill Lynch.

The Trustee contends that these same "multiple badges 
of fraud" also support the requisite strong inference of 
fraudulent intent as to VRC. The first alleged badge of 
fraud weighs against finding actual fraudulent intent 
because VRC received the majority of its payment 
before Step Two closed and, therefore, prior to 

Tribune's insolvency.

As to the second alleged badge of fraud, whether 
Tribune received reasonably equivalent value for these 
payments is again a disputed factual question, weighing 
in the Trustee's favor at this stage.

The third alleged badge of fraud favors a finding of 
actual fraudulent intent for the payments made to VRC. 
Specifically, the Trustee alleges that: Tribune hastily 
hired VRC after Duff & Phelps, the company initially 
hired to perform a solvency analysis, informed Tribune 
that it could not provide a favorable solvency opinion, 
and after another "prominent" valuation firm rebuffed 
Tribune, 3049 J. App'x at 211; VRC charged 
Tribune [**46]  the highest fee it had ever charged for a 
solvency opinion; and VRC agreed, among other things, 
to define "fair value," id. at 212, inconsistently with the 
industry standard upon which VRC had relied for its 
previous solvency opinions. These allegations are 
sufficient to admit an inference that the VRC payments 
were outside the ordinary course of Tribune's business. 
See In re Lehman Bros. Holdings Inc., 469 B.R. 415, 
447-49 (Bankr. S.D.N.Y. 2012) (concluding that actual 
intent was sufficiently pled where allegations included, 
inter alia, that "each transaction . . . was unprecedented 
in the prior course of business between the parties, and 
the industry generally").

As to the fourth badge of fraud, the Trustee persuasively 
argues that Tribune's management's manipulation of the 
definition of "fair value" in its engagement letter with 
VRC was deceptive conduct that was (1) necessary for 
the LBO to proceed and (2) directly tied to Tribune's 
payments to  [*172]  VRC, in that VRC was retained 
precisely because it was willing to employ such a 
definition in formulating a solvency opinion. Further, the 
questionable nature of the "fair value" definition is 
highlighted by VRC's charge of an unprecedented fee to 
take the assignment.

In sum, as to Morgan Stanley, Citigroup, and 
Merrill [**47]  Lynch, we agree with the district court that 
the pleaded badges of fraud are insufficient to create a 
strong inference of actual fraudulent intent. As to VRC, 
however, we conclude that the Trustee has sufficiently 
pleaded actual fraudulent intent.

C. Constructive Fraudulent Conveyance Claims

HN30[ ] A trustee may recover "constructive" 
fraudulent transfers where "the debtor . . . received less 
than a reasonably equivalent value in exchange for such 
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transfer or obligation" and: (1) "was insolvent on the 
date that such transfer was made or such obligation was 
incurred, or became insolvent as a result of such 
transfer or obligation"; (2) "was engaged in business or 
a transaction, or was about to engage in business or a 
transaction, for which any property remaining with the 
debtor was an unreasonably small capital"; (3) "intended 
to incur, or believed that the debtor would incur, debts 
that would be beyond the debtor's ability to pay as such 
debts matured"; or (4) "made such transfer to or for the 
benefit of an insider, or incurred such obligation to or for 
the benefit of an insider, under an employment contract 
and not in the ordinary course of business." See 11 
U.S.C. § 548(a)(1)(B).

HN31[ ] The Bankruptcy Code does not define [**48]  
"reasonably equivalent value," only defining "value" as 
the "satisfaction . . . of a present or antecedent debt of 
the debtor." Id. § 548(d)(2)(A). This court, however, has 
stated that "reasonably equivalent value is determined 
by the value of the consideration exchanged between 
the parties at the time of the conveyance or incurrence 
of debt which is challenged." In re NextWave Pers. 
Commc'ns, Inc., 200 F.3d 43, 56 (2d Cir. 1999) (internal 
quotation marks omitted). Hence, in determining 
whether the debtor received "reasonably equivalent 
value," the court "need not strive for mathematical 
precision" but "must keep the equitable purposes of the 
statute firmly in mind, recognizing that any significant 
disparity between the value received and the obligation 
assumed . . . will have significantly harmed the innocent 
creditors." Rubin v. Mfrs. Hanover Tr. Co., 661 F.2d 
979, 994 (2d Cir. 1981) (discussing § 67(d) of the 
Bankruptcy Act of 1898, predecessor to § 548 of the 
Bankruptcy Code); see also United States v. McCombs, 
30 F.3d. 310, 326 (2d Cir. 1994) ("[T]he concept [of fair 
consideration] can be an elusive one that defies any one 
precise formula." (discussing N.Y. Debt. & Cred. Law § 
272)).

HN32[ ] To determine whether reasonably equivalent 
value was provided, "the Court must ultimately examine 
the totality of the circumstances, including the arms-
length nature of the transaction; and . . . the good faith 
of the transferee." In re Bernard L. Madoff Inv. Sec. 
LLC, 454 B.R. 317, 334 (Bankr. S.D.N.Y. 2011) (internal 
quotation marks omitted).

HN33[ ] Where the reasonably [**49]  equivalent value 
analysis requires "more than a simple math calculation," 
such a computation usually should not be made at the 
motion to dismiss stage. Id.; see also In re Agape 
World, Inc., 467 B.R. 556, 571 (Bankr. E.D.N.Y. 2012). 

Still, while the determination of whether reasonably 
equivalent value was exchanged is "largely a question 
of fact," Am. Tissue Inc. v. Donaldson, Lufkin & Jenrette 
Secs. Corp.,  [*173]  351 F. Supp. 2d 79, 105 (S.D.N.Y. 
2004) (internal quotation marks omitted); accord In re 
Jesup & Lamont, Inc., 507 B.R. 452, 470 (Bankr. 
S.D.N.Y. 2014), courts have dismissed constructive 
fraudulent transfer claims where the complaint does not 
plausibly allege that the debtor received less than 
reasonably equivalent value, see, e.g., In re Trinsum 
Grp., Inc., 460 B.R. 379, 388-89 (Bankr. S.D.N.Y. 2011) 
(dismissing constructive fraudulent transfer claims due 
to the trustee's failure to sufficiently plead the less than 
reasonably equivalent value requirement); In re Bernard 
L. Madoff Inv. Sec. LLC, 458 B.R. 87, 113-15 (Bankr. 
S.D.N.Y. 2011) (dismissing certain of Trustee's claims 
that failed to meet the particularity requirement and 
relied on transfers outside the applicable time period).

Here, the various Financial Advisors are differently 
situated. Upon de novo review, we conclude that the 
constructive fraudulent conveyance claims against 
Citigroup and Merrill Lynch cannot be dismissed on the 
pleadings, but those against Morgan Stanley and VRC 
were properly dismissed.

As to Citigroup and Merrill Lynch, the Trustee alleges 
that the $12.5 million success fee [**50]  paid to each 
firm upon consummation of the LBO was a constructive 
fraudulent conveyance. HN34[ ] We first consider "the 
time of the conveyance or incurrence of debt" to 
determine whether there was reasonably equivalent 
value. NextWave, 200 F.3d at 56 (emphasis and citation 
omitted). The district court found that the debt was 
incurred when Citigroup's and Merrill Lynch's 
engagement letters were signed, years before the LBO's 
completion, thus rendering the success fees that the 
Trustee seeks to claw back unavoidable antecedent 
debt. We conclude otherwise.

The pleadings record indicates that Citigroup's and 
Merrill Lynch's success fees were not debts incurred or 
owed until December 2007 when the LBO closed at 
Step Two, at which point a triggering "Strategic 
Transaction" took place. Indeed, under their 
engagement letters, Citigroup and Merrill Lynch were 
entitled to payment of their success fees only "upon 
consummation of a Transaction involving" Tribune. 449 
J. App'x at 368. Accordingly, the financial firms were 
only paid their success fees after the completion of Step 
Two and the closure of the LBO. Further, the 
engagement letters required Tribune to reimburse 
Citigroup and Merrill Lynch for all reasonable expenses 
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incurred in providing [**51]  financial advisory services 
prior to the consummation of the LBO, "[r]egardless of 
whether any [t]ransaction [was] proposed or 
consummated." 449 J. App'x at 368; see also id. at 376. 
This suggests that Tribune's obligations to pay the two 
$12.5 million success fees were separate, additional 
debts that were only payable in the event of a 
successful transaction. Accordingly, because the 
success fees were only incurred upon consummation of 
the LBO, they were not antecedent debt constituting 
categorically reasonably equivalent value.

Because the Trustee has adequately pleaded Tribune's 
insolvency upon the completion of Step Two, it is 
plausible that Tribune: (1) was "insolvent on the date" 
that the success fees were paid; (2) was engaged in the 
transaction of paying the success fees while it retained 
"unreasonably small capital"; and/or (3) "incurred" the 
success fees, which may have been "beyond [its] ability 
to pay." Therefore, the issue of whether Citigroup's and 
Merrill Lynch's success fees constitute a constructive 
fraudulent transfer hinges on whether the services that 
Tribune received in exchange were of "reasonably 
equivalent value." 11 U.S.C. § 548(a)(1)(B).

Turning then to the question of "reasonably equivalent 
value," we note that [**52]  according to Citigroup and 
Merrill Lynch's  [*174]  engagement letters, Tribune 
owed success fees only if the advisors performed 
satisfactorily. Specifically, Citigroup's engagement letter 
states that it will "perform such financial advisory and 
investment banking services for [Tribune] in connection 
with the proposed Transaction as are customary and 
appropriate in transactions of this type." Merrill Lynch's 
engagement similarly states that it "will perform such 
financial advisory and investment banking services for 
[Tribune] as are customary and appropriate in 
transactions of this type." The Trustee alleges that 
Citigroup and Merrill Lynch fell short of "customary and 
appropriate" industry standards, were grossly negligent 
in carrying out their responsibilities, and rendered their 
services in bad faith. Thus, according to the Trustee, 
because these firms provided "no value" to Tribune, 
consummation of the LBO would not trigger the 
contractual obligation to pay fees and the success fees 
should be clawed back.

HN35[ ] On a motion to dismiss, we must accept 
factual allegations as true as long as they are not 
"threadbare recitals of the elements of a cause of action, 
supported by mere conclusory statements." [**53]  
Nielsen v. Rabin, 746 F.3d 58, 62 (2d Cir. 2014) 
(alteration and internal quotation marks omitted).

The complaint alleges plausible facts that Citigroup and 
Merrill Lynch knew or should have known the February 
Projections would not be met and that each firm thought 
Tribune was insolvent by over $1 billion, and that they 
yet failed to act.

HN36[ ] To determine whether the Financial Advisors' 
guidance met the standard of reasonably equivalent 
value, courts evaluate the totality of the circumstances, 
considering, inter alia, the number of hours worked, 
industry standards, fees paid compared to the overall 
size of the transaction, when the engagement letters 
were signed, and opportunity costs. Here, the 
determination of whether the Citigroup and Merrill Lynch 
provided reasonably equivalent value likely requires 
more than "a simple math calculation." Madoff, 454 B.R. 
at 334. Unlike in In re Old Carco LLC, where the 
trustee's allegations simply "appl[ied] implausible 
values" or "omit[ted] other key assets," 509 F. App'x 77, 
79 (2d Cir. 2013) (summary order), the Trustee in this 
case alleges, amongst other failings, that Citigroup and 
Merrill Lynch failed to advise Tribune about the flaws in 
VRC's Step One solvency analysis, which stemmed 
from the February Projections that the firms knew would 
not be [**54]  met. The Trustees also alleges that both 
Citigroup's and Merrill Lynch's analyses showed Tribune 
was insolvent by more than $1 billion before the close of 
Step Two. How much, if at all, this ought to detract from 
the fees they were paid should not have been decided 
on a motion to dismiss. See In re Actrade Fin. Techs. 
Ltd., 337 B.R. 791, 804 (Bankr. S.D.N.Y. 2005) ("[T]he 
question of 'reasonably equivalent value' and 'fair 
equivalent' is fact intensive, and usually cannot be 
determined on the pleadings."); see also In re Andrew 
Velez Constr., Inc., 373 B.R. 262, 271 (Bankr. S.D.N.Y. 
2007) (declining to dismiss constructive fraudulent 
transfer claim given the complexities of the factual 
background giving rise to the issue of "reasonably 
equivalent value").

While it is a close call, because we are required to 
accept the allegations in the Trustee's complaint as true, 
we conclude the factual question of whether Citigroup 
and Merrill Lynch provided reasonably equivalent value 
for their success fees cannot be decided without first 
assessing whether the banks satisfactorily performed 
their duties. Thus, dismissal of the constructive 
fraudulent conveyance claims against these parties was 
premature.

 [*175]  In contrast, we find no error in the dismissal of 
these claims against Morgan Stanley and VRC. While 
these firms adopt the arguments set [**55]  forth by 
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Citigroup and Merrill Lynch, their actions differ in several 
important respects. First, Morgan Stanley was hired as 
advisor for and was responsive to a different part of 
Tribune -- the Special Committee. Second, Morgan 
Stanley and VRC did not have the same incentives as 
Citigroup and Merrill Lynch. Because both Morgan 
Stanley and VRC earned their respective fees upon 
delivery of their contracted-for opinions, they had no 
financial stake in the LBO's consummation. Finally, and 
most important, the Morgan Stanley and VRC payments 
were in large part due before Step One closed. Because 
there is hardly an allegation that Tribune was insolvent 
before the first step, the constructive fraudulent transfer 
claims against Morgan Stanley and VRC must fail.

VI. Leave to Amend

The Trustee sought leave to amend his complaint as to 
the shareholders in two respects: first, to provide 
additional allegations in support of his intentional 
fraudulent conveyance claims and, second, to add a 
constructive fraudulent conveyance claim. The district 
court denied both requests.

HN37[ ] "[L]eave [to amend] shall be freely given when 
justice so requires." Ronzani v. Sanofi S.A., 899 F.2d 
195, 198 (2d Cir. 1990) (citing Fed. R. Civ. P. 15(a)(2)). 
A court may deny leave to amend, however, for a [**56]  
"valid ground," id., such as futility or undue prejudice, 
see Foman v. Davis, 371 U.S. 178, 182, 83 S. Ct. 227, 9 
L. Ed. 2d 222 (1962). "Futility is a determination, as a 
matter of law, that proposed amendments would fail to 
cure prior deficiencies or to state a claim under Rule 
12(b)(6) of the Federal Rules of Civil Procedure." 
Empire Merchs., LLC v. Reliable Churchill LLLP, 902 
F.3d 132, 139 (2d Cir. 2018). To determine whether 
granting leave to amend would be futile, we consider the 
proposed amendments and the original complaint. See 
Pyskaty v. Wide World of Cars, LLC, 856 F.3d 216, 225-
26 (2d Cir. 2017).

A. Intentional Fraudulent Conveyance Claims

In denying the Trustee leave to amend his intentional 
fraudulent conveyance claims, the district court noted 
that the Trustee gave "no clue as to how the complaint's 
defects would be cured." 3049 S. App'x at 26 (alteration 
omitted). On appeal, the Trustee argues that if given the 
opportunity to amend, he would have been able to 
satisfy the imputation standard applied by the district 
court.

We are not persuaded. The Trustee had ample 
opportunity to plead a viable claim in the district court -- 
indeed, the operative pleading was the Fifth Amended 
Complaint -- but he failed to propose any amendments 
that would cure the pleading defects. Nor has he 
identified on appeal any additional factual allegations 
that would give rise to a strong inference of fraudulent 
intent on the part of the Special Committee. Accordingly, 
we find no abuse [**57]  of discretion in the district 
court's denial of leave to amend the Trustee's intentional 
fraudulent transfer claims.

B. Constructive Fraudulent Conveyance Claims

The Trustee did not initially assert a constructive 
fraudulent transfer claim against the shareholders but 
sought leave to file a Sixth Amended Complaint to add 
such a claim. On April 23, 2019, the district court (Cote, 
J.) denied the request, on two independent grounds: (1) 
the shareholders would suffer substantial prejudice; 
 [*176]  and (2) the proposed amendments to the 
constructive fraudulent transfer claim would be futile.

HN38[ ] Under the Bankruptcy Code, certain 
transactions fall within a safe harbor and the payments 
that are part of those transactions cannot be clawed 
back via a federal constructive fraudulent transfer claim. 
See 11 U.S.C. §§ 544, 546(e). These include a payment 
made "in connection with a securities contract" if that 
payment was made by "a financial institution." Id. at § 
546(e). As we held in Tribune II, however, Tribune's 
payments to its shareholders fell within this safe harbor. 
See 946 F.3d at 77-81, 90-97 (holding that Tribune was 
a "financial institution" within meaning of safe harbor 
provision and that payments to shareholders were 
payments "in connection with a [**58]  securities 
contract"). On appeal, the Trustee argues that the 
district court and the Tribune II panel improperly 
concluded that Tribune was a financial institution, first 
by incorrectly taking judicial notice of certain documents 
and second by misinterpreting those documents. We 
are not persuaded.

As an initial matter, we are bound by the Tribune II 
panel's decision that Computershare Trust Company 
("CTC"), a financial institution for purposes of § 546(e), 
was Tribune's agent when it served as a depository to 
help effectuate the LBO, which was a securities 
contract. Tribune II, 946 F.3d at 78-81; see also 4 Pillar 
Dynasty LLC v. New York & Co., Inc., 933 F.3d 202, 
211 n.8 (2d Cir. 2019) HN39[ ] ("We are bound by the 
decision of prior panels until such time as they are 
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overruled either by an en banc panel of our Court or by 
the Supreme Court." (internal quotation marks omitted)).

The Trustee takes issue with how the district court took 
judicial notice of certain documents to conclude that 
CTC was Tribune's agent. HN40[ ] That argument is 
without merit, as "[w]e have recognized . . . that in some 
cases, a document not expressly incorporated by 
reference in the complaint is nevertheless 'integral' to 
the complaint and, accordingly, a fair object of 
consideration on a motion to dismiss." Goel v. Bunge, 
Ltd., 820 F.3d 554, 559 (2d Cir. 2016). "A document is 
integral to the [**59]  complaint where the complaint 
relies heavily upon its terms and effect." Id. (internal 
quotation marks omitted). Here, the documents the 
district court relied on were the contracts that set forth 
the relationship between Tribune and CTC, and they 
were therefore integral to the complaint.

Similarly, the Trustee's argument that CTC was not 
Tribune's agent because it was given no discretion and 
was not a fiduciary lacks merit. Here, Tribune entered 
into an agreement with CTC whereby CTC was hired to 
be a steward of Tribune's money and its shareholders' 
stock. It was clearly acting on behalf of Tribune, which is 
enough to satisfy § 546(e). Accordingly, even on de 
novo review, the district court did not err when it denied 
the Trustee leave to amend its complaint as futile.

Separately, the district court did not abuse its discretion 
when it alternatively refused to grant leave to amend 
because doing so would be unduly prejudicial. There 
are thousands of shareholders who have been impacted 
by this ongoing litigation, all of whom relinquished 
control of their stock more than twelve years ago. As 
both this Court and the district court pointed out, 
allowing another amended complaint would prevent 
"certainty, [**60]  speed, finality, and stability" in the 
market. 3049 S. App'x at 27 (citing Tribune II); see also 
Trs. of Upstate N.Y. Eng'rs Pension Fund v. Ivy Asset 
Mgmt., 843 F.3d 561, 568 (2d Cir. 2016) (discussing the 
importance of finality).

 [*177]  Accordingly, we conclude that the district court 
did not abuse its discretion in denying the Trustee leave 
to amend his complaint to add a constructive fraudulent 
claim under federal law.

CONCLUSION

For the foregoing reasons, the judgment and orders of 
the district court are AFFIRMED in part and VACATED 
in part as follows:

1. the district court's dismissal of the intentional 
fraudulent conveyance claims against the shareholders 
based on the buy-back of their shares is AFFIRMED;

2. the district court's dismissal of the breach of fiduciary 
duty and aiding and abetting breach of fiduciary claims 
against the allegedly controlling shareholders is 
AFFIRMED;

3. (a) the district court's dismissal of the aiding and 
abetting breach of fiduciary duty and professional 
malpractice claims against the Financial Advisors is 
AFFIRMED;

(b) the district court's dismissal of the actual fraudulent 
conveyance claims is AFFIRMED as to Morgan Stanley, 
Citigroup, and Merrill Lynch and VACATED as to VRC; 
and

(c) the district court's dismissal of the constructive 
fraudulent conveyance claims is AFFIRMED [**61]  as 
to Morgan Stanley and VRC and VACATED as to 
Citigroup and Merrill Lynch; and

4. the district court's denial of the Trustee's motion for 
leave to amend to amplify his intentional fraudulent 
conveyance claim against the shareholders and to add 
a constructive fraudulent conveyance claim against the 
shareholders is AFFIRMED.

The case is hereby REMANDED for further proceedings 
in accordance with the above.

End of Document
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Case Summary

Overview

HOLDINGS: [1]-The North Carolina attorney conceded 
the fact that because the Chapter 11 case had been 
dismissed, there was no conceivable effect  that this 
case would have on the estate; [2]-Under the 
"conceivable effects" test for 28 U.S.C.S. § 1334(b), the 
Bankruptcy Court did not have jurisdiction to consider 
the Florida law firm's action, and the Florida law firm's 
counsel were not required to obtain leave from that 
court before filing this action in the District Court.; [3]-
The North Carolina attorney's counsel purposefully 
availed themselves of Florida by having minimum 
contacts in Florida, and counsel's repeated 
misrepresentations regarding the non-existent "bench 
order" were made to the North Carolina attorney in 
Florida; [4]-This purposeful conduct created a 
substantial connection with the forum state and 

supported jurisdiction.

Outcome
Judgment reversed and remanded.

LexisNexis® Headnotes

Bankruptcy Law > ... > Automatic Stay > Scope of 
Stay > Claims Against Estate Property

Real Property Law > Bankruptcy > Automatic Stays

HN1[ ]  Scope of Stay, Claims Against Estate 
Property

A bankruptcy court issues a comfort order to confirm 
that the automatic stay in bankruptcy does not apply to 
a specific piece of property, 11 U.S.C.S. § 362(j). Once 
a comfort order is issued as to a creditor's collateral, for 
example, that creditor can proceed against the property 
that secures its debt without violating the bankruptcy 
stay.

Bankruptcy Law > ... > Examiners, Officers & 
Trustees > Duties & Functions > Immunities & 
Liabilities

HN2[ ]  Duties & Functions, Immunities & Liabilities

The Barton doctrine requires a plaintiff to obtain leave of 
the bankruptcy court before initiating an action in district 
court when that action is against the trustee or other 
bankruptcy-court-appointed officer, for acts done in the 
actor's official capacity.
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Civil Procedure > Appeals > Standards of 
Review > De Novo Review

Civil Procedure > Preliminary 
Considerations > Jurisdiction > Subject Matter 
Jurisdiction

HN3[ ]  Standards of Review, De Novo Review

The appellate court reviews de novo the legal 
conclusions upon which a district court dismisses a 
complaint for lack of subject matter jurisdiction. The 
appellate court employs de novo review, as well, in 
reviewing whether a district court has personal 
jurisdiction over a defendant.

Bankruptcy Law > ... > Examiners, Officers & 
Trustees > Duties & Functions > Immunities & 
Liabilities

Civil 
Procedure > ... > Receiverships > Receivers > Rece
iver Liabilities

Business & Corporate Law > ... > Dissolution & 
Receivership > Receiverships > Liability of 
Receivers

HN4[ ]  Duties & Functions, Immunities & Liabilities

The Supreme Court recognized the general rule that 
before suit is brought against a receiver leave of the 
court by which he was appointed must be obtained. The 
Supreme Court expressed the rule in terms of 
jurisdiction, saying: if the court below had entertained 
jurisdiction of this suit, it would have been an usurpation 
of the powers and duties which belonged exclusively to 
another court. Under what has become known as the 
Barton doctrine, a plaintiff must obtain leave of the 
bankruptcy court before initiating an action in district 
court when that action is against the trustee or other 
bankruptcy-court-appointed officer, for acts done in the 
actor's official capacity. The appellate court has applied 
the Barton doctrine to require leave of court before an 
action can be initiated against lawyers that are court-
approved counsel who function as the equivalent of 
court-appointed officers.

Bankruptcy Law > ... > Examiners, Officers & 
Trustees > Duties & Functions > Immunities & 

Liabilities

Governments > Courts > Authority to Adjudicate

HN5[ ]  Duties & Functions, Immunities & Liabilities

The Barton doctrine provides that absent that leave, the 
district court correctly found that it did not have subject 
matter jurisdiction over the cause of action.

Bankruptcy Law > ... > Examiners, Officers & 
Trustees > Duties & Functions > Immunities & 
Liabilities

Bankruptcy Law > Procedural 
Matters > Jurisdiction > Noncore Proceedings

HN6[ ]  Duties & Functions, Immunities & Liabilities

Our holding flows from Barton itself: when the 
bankruptcy court lacks jurisdiction, there are no powers 
and duties which belong to that court to be usurped by 
the district court entertaining jurisdiction of the suit. As 
one bankruptcy court has noted, decisions explaining 
the rationale for the Barton doctrine look to the 
bankruptcy court's jurisdiction over the bankruptcy case 
and the powers that flow from that jurisdiction. For 
example, courts have recognized that the Barton 
doctrine is based on the bankruptcy court's exclusive in 
rem jurisdiction over the estate and the oversight and 
supervisory responsibilities of bankruptcy courts. (and 
Similarly, this Court has observed that a plaintiff's claims 
can fall within the scope of the Barton doctrine because 
they are related to the bankruptcy proceeding, such that 
the bankruptcy court has jurisdiction.

Bankruptcy Law > Procedural 
Matters > Jurisdiction > Federal District Courts

Bankruptcy Law > Procedural 
Matters > Jurisdiction > Noncore Proceedings

HN7[ ]  Jurisdiction, Federal District Courts

As a rule, district courts have jurisdiction to refer to 
bankruptcy courts all cases under the Bankruptcy Code 
and all civil proceedings arising in or related to cases 
under the Bankruptcy Code, 28 U.S.C.S. § 1334(a)—
(b); 28 U.S.C.S. § 157(a). The test for determining 
whether a civil proceeding is related to bankruptcy 
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under section 1334(b) is whether the outcome of the 
proceeding could conceivably have an effect on the 
estate being administered in bankruptcy.

Bankruptcy Law > ... > Plans > Plan 
Confirmation > Effects of Confirmation

HN8[ ]  Plan Confirmation, Effects of Confirmation

The Fourth Circuit, which includes North Carolina, 
applies a close nexus test in evaluating related to 
jurisdiction in the context of a Chapter 11 plan, 
postconfirmation.

Civil Procedure > Preliminary 
Considerations > Jurisdiction > Subject Matter 
Jurisdiction

Governments > Courts > Authority to Adjudicate

HN9[ ]  Jurisdiction, Subject Matter Jurisdiction

It well settled that a federal court is obligated to inquire 
into subject matter jurisdiction sua sponte whenever it 
may be lacking.

Civil Procedure > Appeals > Appellate 
Jurisdiction > Final Judgment Rule

Civil Procedure > Appeals > Appellate 
Jurisdiction > Interlocutory Orders

HN10[ ]  Appellate Jurisdiction, Final Judgment 
Rule

The appellate court has jurisdiction of appeals from all 
final decisions of the district courts of the United States, 
28 U.S.C.S. § 1291. Upon the district court's entry of 
final judgment, the appellate court has jurisdiction to 
review its previous interlocutory orders. However, in 
most cases, the prevailing party does not have standing 
to appeal because it is assumed that the judgment has 
caused that party no injury. Nevertheless, the appellate 
court has jurisdiction to decide the personal jurisdiction 
issue because a prevailing party is entitled to defend a 
district court's judgment on any ground preserved in the 
district court.

Civil Procedure > ... > Jurisdiction > In Rem & 
Personal Jurisdiction > Constitutional Limits

Constitutional Law > ... > Fundamental 
Rights > Procedural Due Process > Scope of 
Protection

Civil Procedure > ... > In Rem & Personal 
Jurisdiction > In Personam Actions > Long Arm 
Jurisdiction

Civil Procedure > ... > In Rem & Personal 
Jurisdiction > In Personam Actions > Due Process

HN11[ ]  In Rem & Personal Jurisdiction, 
Constitutional Limits

A court has personal jurisdiction over a non-resident 
defendant if (1) the state's long-arm statute provides 
jurisdiction, and (2) the exercise of such jurisdiction 
comports with the Due Process Clause of the 
Fourteenth Amendment.

Civil Procedure > ... > In Rem & Personal 
Jurisdiction > In Personam Actions > Long Arm 
Jurisdiction

Torts > Procedural Matters > Commencement & 
Prosecution > In Personam Jurisdiction

HN12[ ]  In Personam Actions, Long Arm 
Jurisdiction

Under Florida's long-arm statute, specific jurisdiction 
over a non-resident defendant is proper when the 
defendant commits a tortious act within Florida, Fla. 
Stat. § 48.193(1)(a)(2). Physical presence in Florida is 
not required. Instead, a tortious act can occur through 
the nonresident defendant's telephonic, electronic, or 
written communications into Florida, so long as the 
cause of action arises from such communications.

Civil Procedure > ... > Jurisdiction > In Rem & 
Personal Jurisdiction > Constitutional Limits

Civil Procedure > ... > In Rem & Personal 
Jurisdiction > In Personam Actions > Purposeful 
Availment

Civil Procedure > ... > In Rem & Personal 
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Jurisdiction > In Personam Actions > Due Process

Civil Procedure > ... > In Rem & Personal 
Jurisdiction > In Personam Actions > Minimum 
Contacts

HN13[ ]  In Rem & Personal Jurisdiction, 
Constitutional Limits

A court's exercise of specific personal jurisdiction 
comports with due process when (1) the non-resident 
defendant purposefully availed himself of the privilege of 
conducting activities within the forum state, (2) the 
plaintiff's claims arise out of or relate to one of the 
defendant's contacts within the forum state, and (3) the 
exercise of personal jurisdiction is in accordance with 
traditional notions of fair play and substantial justice.

Civil Procedure > ... > In Rem & Personal 
Jurisdiction > In Personam Actions > Minimum 
Contacts

Civil Procedure > ... > In Rem & Personal 
Jurisdiction > In Personam Actions > Purposeful 
Availment

HN14[ ]  In Personam Actions, Minimum Contacts

In intentional tort cases, there are two applicable tests 
for determining whether purposeful availment occurred: 
the traditional minimum contacts test and the effects 
test. Because both tests address the same question—
whether the defendant purposefully availed itself of the 
forum state—only one test need be applied.

Civil Procedure > ... > In Rem & Personal 
Jurisdiction > In Personam Actions > Long Arm 
Jurisdiction

HN15[ ]  In Personam Actions, Long Arm 
Jurisdiction

The appellate court considers relevant factors including 
the burden on the defendant, the forum's interest in 
adjudicating the dispute, the plaintiff's interest in 
obtaining convenient and effective relief and the judicial 
system's interest in resolving the dispute. Florida has a 
very strong interest in affording its residents a forum to 
obtain relief from intentional misconduct of nonresidents 
causing injury in Florida.

Counsel: For Thomas Scott Tufts, Tufts Law Firm, 
Pllc, Plaintiffs - Appellants (19-11496): Jacob D. 
Flentke, Divine & Estes, PA, Orlando, FL; Neil D. Kodsi, 
Jackson Lewis, PC, Miami, FL; Thomas Scott Tufts, 
Tufts Law Firm, PLLC, Orlando, FL.

For Edward C. Hay, Jr., Pitts, Hay & Hugenschmidt, 
P.A., Defendants - Appellees (19-11496): John Edwin 
Fisher, The Brownlee Law Firm, PA, Orlando, FL.

For Thomas Scott Tufts, Tufts Law Firm, Pllc, Plaintiffs 
- Appellees (19-11603): Jacob D. Flentke, Divine & 
Estes, PA, Orlando, FL; Neil D. Kodsi, Jackson Lewis, 
PC, Miami, FL; Thomas Scott Tufts, Tufts Law Firm, 
PLLC, Orlando, FL.

For Edward C. Hay, Jr., Pitts, Hay & Hugenschmidt, 
P.A., Defendants - Appellants (19-11603): Michael 
March Brownlee, John Edwin Fisher, The Brownlee Law 
Firm, PA, Orlando, FL.

Judges: Before MARTIN, ROSENBAUM, and 
TALLMAN,* Circuit Judges.

Opinion by: MARTIN

Opinion

 [*1206]  MARTIN, Circuit Judge:

Thomas Tufts and the Tufts Law Firm, PLLC appeal 
the District Court's order granting a motion to dismiss 
this legal action on grounds of subject matter 
jurisdiction. Edward Hay and Pitts, Hay & 
Hugenschmidt, P.A. [**2]  also filed a second motion to 
dismiss Tufts's action against them on the additional 
ground that the court lacked personal jurisdiction over 
them. The District Court found that personal jurisdiction 
did exist, and Mr. Hay and his firm cross appeal that 
ruling here. Upon careful consideration, and with the 
benefit of oral argument, we hold that the District Court 
correctly denied the motion to dismiss for lack of 
personal jurisdiction,  [*1207]  but it erred in granting 
the motion to dismiss for lack of subject matter 
jurisdiction. We therefore reverse the District Court's 
ruling on subject matter jurisdiction and remand this 
action.

* The Honorable Richard C. Tallman, Circuit Judge for the 
United States Court of Appeals for the Ninth Circuit, sitting by 
designation.

977 F.3d 1204, *1204; 2020 U.S. App. LEXIS 33061, **1
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I. BACKGROUND

This case arises out of a dispute between two sets of 
lawyers who provided legal work for their mutual client, 
Biltmore Investments, Ltd. ("Biltmore"). One set of 
counsel includes Mr. Hay, a North Carolina lawyer, and 
his North Carolina law firm, Pitts, Hay & Hugenschmidt, 
P.A. (collectively "Hay" or "Hay counsel"). Hay 
represented Biltmore in a Chapter 11 proceeding in the 
Bankruptcy Court for the Western District of North 
Carolina that commenced in January 2011. The other 
set of counsel includes Mr. Tufts, a Florida lawyer, and 
his Florida law firm, [**3]  Tufts Law Firm, PLLC 
(collectively "Tufts" or "Tufts counsel"). At the time 
Biltmore's bankruptcy petition was filed, Tufts 
represented Biltmore in various Florida cases involving 
a merger transaction.

During the bankruptcy proceeding, Hay "repeated[ly]" 
informed Tufts that there was a "bench order" approving 
Tufts's representation of Biltmore in all matters. Hay 
also continuously represented to the North Carolina 
Bankruptcy Court that Tufts was properly authorized to 
appear as "special counsel" for Biltmore. In reliance 
upon those representations, Tufts did extensive legal 
work for Biltmore. Among other things, Tufts transferred 
the Florida litigation to North Carolina; served as the 
disbursing agent for settlement funds in the Florida 
litigation; and appealed a "comfort order"1 the 
Bankruptcy Court issued for one of Biltmore's creditors.

Unbeknownst to Tufts, there was no Bankruptcy Court 
"bench order" approving Tufts's representation of 
Biltmore. Hay's representations to the Bankruptcy Court 
that Tufts was authorized to appear as "special 
counsel" were also false. These facts ultimately came to 
light. Years later, at a March 18, 2015 hearing, Mr. Hay 
acknowledged to the Bankruptcy [**4]  Court that Mr. 
Tufts relied on him for advice about how to proceed 
with the approval of attorney's fees, but that Hay failed 
to tell Tufts he needed to apply in advance for the fees.

This sequence of events led to a Bankruptcy Court 
order disgorging Tufts of all legal fees and costs paid to 
Tufts on account of the litigation over the comfort order. 
When Tufts counsel did not return the funds to Biltmore 

1 HN1[ ] A bankruptcy court issues a comfort order to confirm 
that the automatic stay in bankruptcy does not apply to a 
specific piece of property. See 11 U.S.C. § 362(j). Once a 
comfort order is issued as to a creditor's collateral, for 
example, that creditor can proceed against the property that 
secures its debt without violating the bankruptcy stay.

as ordered, the Bankruptcy Court held Tufts in civil 
contempt. As a result of the disgorgement and contempt 
orders, Tufts engaged in costly litigation and settlement 
negotiations in an effort to resolve these disputes. In 
December 2017, Biltmore's Chapter 11 proceeding was 
dismissed by way of consent order.

In April of the following year, Tufts sued Hay in U.S. 
District Court for, among other things, negligent 
misrepresentation, intentional misrepresentation, and 
indemnification. After Tufts counsel amended their 
complaint, Hay moved to dismiss the complaint for 
reasons that included lack of personal jurisdiction. The 
District Court denied the motion to dismiss, finding 
personal jurisdiction existed over Hay insofar as Tufts's 
allegations satisfied the requirements of Florida's long-
arm [**5]  statute and constitutional due process.

 [*1208]  Having failed in its first effort to have the Tufts 
action dismissed, Hay filed a second motion to dismiss. 
This time Hay argued that the District Court lacked 
subject matter jurisdiction under the Barton doctrine. 
HN2[ ] The Barton doctrine requires a plaintiff to 
"obtain leave of the bankruptcy court before initiating an 
action in district court when that action is against the 
trustee or other bankruptcy-court-appointed officer, for 
acts done in the actor's official capacity." Carter v. 
Rodgers, 220 F.3d 1249, 1252 (11th Cir. 2000). This 
time, the District Court granted Hay's motion to dismiss. 
In short, the court held that "Plaintiffs had to obtain 
leave from the Bankruptcy Court before suing," and their 
"failure to do so deprives this Court of subject matter 
jurisdiction."

This is Tufts's appeal of the dismissal of its suit against 
Hay based on the Barton doctrine. And this 
consolidated appeal also presents Hay counsel's cross-
appeal of the order denying their motion to dismiss for 
lack of personal jurisdiction.

II. STANDARD OF REVIEW

HN3[ ] We review de novo the legal conclusions upon 
which a district court dismisses a complaint for lack of 
subject matter jurisdiction. Houston v. Marod 
Supermarkets, Inc., 733 F.3d 1323, 1328 (11th Cir. 
2013). We employ de novo review, as well, in [**6]  
reviewing whether a district court has personal 
jurisdiction over a defendant. Oldfield v. Pueblo De 
Bahia Lora, S.A., 558 F.3d 1210, 1217 (11th Cir. 2009).

977 F.3d 1204, *1207; 2020 U.S. App. LEXIS 33061, **2

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:613V-6S61-F5T5-M03F-00000-00&context=1000516&link=clscc1
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:6170-T173-CH1B-T47P-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:613V-6S61-F5T5-M03F-00000-00&context=1000516&link=clscc2
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:40YY-GN70-0038-X21M-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:40YY-GN70-0038-X21M-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:613V-6S61-F5T5-M03F-00000-00&context=1000516&link=clscc3
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4VKS-XHS0-TXFX-G1XX-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4VKS-XHS0-TXFX-G1XX-00000-00&context=1000516


Page 6 of 9

Kelly Neal

III. DISCUSSION

We begin by addressing the interplay of the Barton 
doctrine and subject matter jurisdiction. We then 
consider whether the District Court properly exercised 
personal jurisdiction over Hay.

A. THE DISTRICT COURT ERRED BY DISMISSING 
THE ACTION FOR LACK OF SUBJECT MATTER 
JURISDICTION UNDER THE BARTON DOCTRINE

HN4[ ] In Barton v. Barbour, 104 U.S. 126, 26 L. Ed. 
672 (1881), the Supreme Court recognized the "general 
rule that before suit is brought against a receiver leave 
of the court by which he was appointed must be 
obtained." Id. at 128. The Supreme Court expressed the 
rule in terms of jurisdiction, saying: "[i]f the court below 
had entertained jurisdiction of this suit," it would have 
"been an usurpation of the powers and duties which 
belonged exclusively to another court." Id. at 136. Under 
what has become known as the Barton doctrine, a 
plaintiff "must obtain leave of the bankruptcy court 
before initiating an action in district court when that 
action is against the trustee or other bankruptcy-court-
appointed officer, for acts done in the actor's official 
capacity." Carter, 220 F.3d at 1252. Our Court has 
applied the Barton doctrine to require leave of court 
before an action can be initiated [**7]  against lawyers 
that are "court-approved counsel" who function as the 
"equivalent of court-appointed officers." Lawrence v. 
Goldberg, 573 F.3d 1265, 1269-70 (11th Cir. 2009).

Here, Tufts counsel initiated their action against Hay—
court-approved counsel—and Tufts did not obtain leave 
of the Bankruptcy Court before doing so. HN5[ ] The 
Barton doctrine provides that "absent that leave, the 
district court correctly found that it did not have subject 
matter jurisdiction over [the] cause of action." Carter, 
220 F.3d at 1253. Yet Tufts says the Barton doctrine 
cannot apply here, because it cannot properly extend 
beyond the jurisdiction of the Bankruptcy Court. 
Specifically, Tufts argues that because Biltmore's 
Chapter 11 bankruptcy case has now been dismissed, 
the Bankruptcy Court no longer  [*1209]  has subject 
matter jurisdiction to consider the claims in this case. 
Thus, Tufts counsel says they are relieved of any 
obligation to seek leave from that court to bring this 
action.

We are persuaded by the view advocated by Tufts 
counsel and hold that the Barton doctrine has no 
application when jurisdiction over a matter no longer 
exists in the bankruptcy court. HN6[ ] Our holding 
flows from Barton itself: when the bankruptcy court lacks 

jurisdiction, there are no "powers and duties which 
belong[]" to [**8]  that court to be usurped by the district 
court "entertain[ing] jurisdiction of th[e] suit." Barton, 104 
U.S. at 136. As one bankruptcy court has noted, 
decisions explaining the rationale for the Barton doctrine 
look to "the bankruptcy court's jurisdiction over the 
bankruptcy case and the powers that flow from that 
jurisdiction." In re WRT Energy Corp., 402 B.R. 717, 
722 (Bankr. W.D. La. 2007). For example, courts have 
recognized that the Barton doctrine is based on "the 
bankruptcy court's exclusive in rem jurisdiction over the 
estate" and "the oversight and supervisory 
responsibilities of bankruptcy courts." Id. (citing In re 
Crown Vantage, Inc., 421 F.3d 963, 971, 974 (9th Cir. 
2005) and In re Lowenbraun, 453 F.3d 314, 321-22 (6th 
Cir. 2006)). Similarly, this Court has observed that a 
plaintiff's claims can "fall within the scope of the Barton 
doctrine because they are 'related to' [the] bankruptcy 
proceeding," such that the bankruptcy court has 
jurisdiction. Lawrence, 573 F.3d at 1270-71. As Tufts 
argues, "a logical corollary to that holding" is that the 
Barton doctrine does not apply once the bankruptcy 
court lacks jurisdiction.

HN7[ ] As a rule, district courts have jurisdiction to 
refer to bankruptcy courts "all cases under" the 
Bankruptcy Code and "all civil proceedings . . . arising in 
or related to cases under" the Bankruptcy Code. 28 
U.S.C. § 1334(a)—(b); see 28 U.S.C. § 157(a). "[T]he 
test for determining whether a civil proceeding is related 
to bankruptcy [**9]  [under section 1334(b)] is whether 
the outcome of the proceeding could conceivably have 
an effect on the estate being administered in 
bankruptcy." In re Lemco Gypsum, Inc., 910 F.2d 784, 
788 (11th Cir. 1990) (quotation marks omitted). Thus, 
under this Court's precedent, the Bankruptcy Court here 
was properly vested with jurisdiction to consider this 
action if it could conceivably have an effect on Biltmore's 
bankruptcy estate.

The question of whether this action "could conceivably 
have an effect on" Biltmore's bankruptcy estate is an 
easy one here, because both parties have agreed it 
cannot. During a hearing on Hay's motion to dismiss for 
lack of subject matter jurisdiction, counsel for Hay 
"concede[d] th[e] fact" that because "the Chapter 11 
case has been dismissed," there is "no conceivable 
effect . . . that this case would have on the estate." Hay 
confirmed this concession during oral argument before 
our Court. Thus, under the "conceivable effects" test for 
section 1334(b), the Bankruptcy Court did not have 
jurisdiction to consider Tufts's action, and Tufts counsel 
were not required to obtain leave from that court before 

977 F.3d 1204, *1208; 2020 U.S. App. LEXIS 33061, **6
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filing this action in the District Court.2 The Barton 
doctrine did not therefore  [*1210]  deprive the District 
Court of subject matter jurisdiction over this 
case. [**10] 3 We expressly note that our holding here 
creates no categorical rule that the Barton doctrine can 
never apply once a bankruptcy case ends. We address 
this case only, and here these parties agreed this action 
could have no conceivable effect on the bankruptcy 
estate. On this record, the Bankruptcy Court lacked 
jurisdiction, and the Barton doctrine does not apply.4

B. THE DISTRICT COURT PROPERLY EXERCISED 
PERSONAL JURISDICTION OVER HAY

We turn now to Hay counsel's cross-appeal of the 
District Court's denial of their motion to dismiss for lack 
of personal jurisdiction. As a preliminary matter, we 
must decide whether this Court has subject matter 
jurisdiction to decide this issue on appeal. HN9[ ] 
Although neither party considered this Court's subject 
matter jurisdiction in their briefing, "it is well settled that 

2 This case relates to the jurisdiction of the Bankruptcy Court 
for the Western District of North Carolina. HN8[ ] The Fourth 
Circuit, which includes North Carolina, applies a "close nexus" 
test in evaluating "related to" jurisdiction in the context of a 
Chapter 11 plan, postconfirmation. See Valley Historic Ltd. 
P'ship v. Bank of N.Y., 486 F.3d 831, 837 (4th Cir. 2007). In 
light of Hay's concession, and because the Chapter 11 
proceeding has been dismissed, our conclusion that the 
Bankruptcy Court lacked jurisdiction would be the same even 
if the "close nexus" test applied. See In re Resorts Int'l, Inc., 
372 F.3d 154, 168-69 (3d Cir. 2004).

3 In light of our holding that the Barton doctrine does not apply 
due to lack of jurisdiction vested in the Bankruptcy Court, we 
decline to address Tufts's remaining arguments for why the 
Barton doctrine does not apply.

4 We are aware that some of our sister circuits apply the 
Barton doctrine after the bankruptcy case has ended. See 
Muratore v. Darr, 375 F.3d 140, 147 (1st Cir. 2004); In re 
Linton, 136 F.3d 544, 545 (7th Cir. 1998). Indeed, we read 
these cases to identify important policy reasons for applying 
the Barton doctrine in that context. For example, the Barton 
doctrine "enables bankruptcy judges to monitor the work of the 
trustees more effectively" and, absent the Barton doctrine, 
"trusteeship will become a more irksome duty, and so it will be 
harder for courts to find competent people to appoint as 
trustees." Linton, 136 F.3d at 545. This Court has also 
recognized these concerns in other contexts. See Lawrence, 
573 F.3d at 1269. We accept as meritorious these policy 
reasons calling for application of the Barton doctrine, and our 
decision today does not conflict with the views of our sister 
circuits in this regard.

a federal court is obligated to inquire into subject matter 
jurisdiction sua sponte whenever it may be lacking." 
Univ. of S. Ala. v. Am. Tobacco Co., 168 F.3d 405, 410 
(11th Cir. 1999).

HN10[ ] This Court has "jurisdiction of appeals from all 
final decisions of the district courts of the United States." 
28 U.S.C. § 1291. Upon the district court's entry of final 
judgment, this Court has jurisdiction to review its 
previous interlocutory [**11]  orders—like the denial of 
Hay's motion to dismiss for lack of personal jurisdiction. 
See Aaro, Inc. v. Daewoo Int'l (Am.) Corp., 755 F.2d 
1398, 1400 (11th Cir. 1985). However, in most cases, 
"the prevailing party does not have standing to appeal 
because it is assumed that the judgment has caused 
that party no injury." Agripost, Inc. v. Miami-Dade Cnty. 
ex rel. Manager, 195 F.3d 1225, 1230 (11th Cir. 1999). 
Nevertheless, we have jurisdiction to decide the 
personal jurisdiction issue here because "a prevailing 
party is entitled to defend [a district court's] judgment on 
any ground preserved in the district court." Worthy v. 
City of Phenix City, 930 F.3d 1206, 1216 (11th Cir. 
2019) (quotation marks omitted). Since we have 
jurisdiction over Tufts's appeal, our jurisdiction extends 
to allow our consideration of Hay's argument that the 
District Court's judgment should be affirmed on other 
grounds preserved in the District Court—namely, Hay's 
personal jurisdiction defense.5

 [*1211]  Having resolved the matter of our own 
jurisdiction, we next consider whether the District Court 
properly exercised personal jurisdiction over Hay. We 
hold that it did. HN11[ ] A court has personal 
jurisdiction over a non-resident defendant if (1) the 
state's long-arm statute provides jurisdiction, and (2) the 
exercise of such jurisdiction comports with the Due 
Process Clause of the Fourteenth Amendment. PVC 
Windoors, Inc. v. Babbitbay Beach Constr., N.V., 598 
F.3d 802, 807, 811 (11th Cir. 2010).

HN12[ ] Under Florida's long-arm statute, specific 
jurisdiction over a non-resident defendant is proper 
when [**12]  the defendant "[c]ommit[s] a tortious act 
within" Florida. Fla. Stat. § 48.193(1)(a)(2). Physical 
presence in Florida is not required. Internet Sols. Corp. 

5 True, Hay cross appealed on the personal jurisdiction issue, 
as opposed to simply raising this alternative ground for 
affirmance in response to Tufts's appeal. Nevertheless, the 
two appeals were consolidated, and Hay raised the personal 
jurisdiction defense in response to Tufts's opening brief. As a 
result, Hay has adequately raised personal jurisdiction as an 
alternative ground for affirmance.

977 F.3d 1204, *1209; 2020 U.S. App. LEXIS 33061, **9
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v. Marshall, 39 So. 3d 1201, 1208 (Fla. 2010). Instead, 
a tortious act "can occur through the nonresident 
defendant's telephonic, electronic, or written 
communications into Florida," so long as the cause of 
action arises from such communications. Id. (quotation 
marks omitted). Tufts alleged that Hay counsel made 
"misrepresentations" when they "made repeated 
reference in [their] discussions with [Tufts] as to the 
purported issuance of a 'bench order' [they] claimed had 
been issued previously, approving of [Tufts's] 
representation of [Biltmore] in all matters." The 
complaint goes on to allege that "[a]t all times pertinent 
to this action" Mr. Tufts was a resident of Florida and 
the Tufts Law Firm was operating in Florida. We 
therefore draw the reasonable inference that when Hay 
counsel made such misrepresentations to Tufts, those 
misrepresentations were made in Florida. See Randall 
v. Scott, 610 F.3d 701, 705 (11th Cir. 2010) ("We . . . 
draw all reasonable inferences in the plaintiff's favor."). 
Hay counsel acknowledges that they "may have 
communicated with Tufts when Tufts was in Florida." 
For this reason as well, we infer that those repeated 
misrepresentations were made into [**13]  Florida. See 
Internet Sols., 39 So. 3d at 1208. And Hay's 
misrepresentations also give rise to Tufts's causes of 
action, which satisfies the requirements of Florida's 
long-arm statute. See id. at 1208-09. Specifically, Tufts 
counsel alleges they performed work for Biltmore in 
reliance on Hay's misrepresentations. So it was as a 
result of these misrepresentations that Tufts did work 
they were not authorized to do. This, in turn, led to the 
disgorgement and contempt orders as well as Tufts's 
time and expense in working to resolve those disputes.

Because Tufts's allegations satisfy the requirements of 
Florida's long-arm statute, we next consider whether the 
exercise of personal jurisdiction comports with 
constitutional due process. See PVC Windoors, 598 
F.3d at 811. HN13[ ] A court's exercise of specific 
personal jurisdiction comports with due process when 
(1) the non-resident defendant "purposefully availed 
himself" of the privilege of conducting activities within 
the forum state, (2) the plaintiff's claims "arise out of or 
relate to" one of the defendant's contacts within the 
forum state, and (3) the exercise of personal jurisdiction 
is in accordance with "traditional notions of fair play and 
substantial justice." Louis Vuitton Malletier, S.A. v. 
Mosseri, 736 F.3d 1339, 1355 (11th Cir. 2013) 
(quotation marks omitted).

Hay counsel purposefully [**14]  availed themselves of 

Florida by having minimum contacts in Florida.6 See id. 
at 1357. Hay  [*1212]  counsel's repeated 
misrepresentations regarding the non-existent "bench 
order" were made to Tufts in Florida. This "purposeful 
conduct created a substantial connection with the forum 
state" and supports jurisdiction. Licciardello v. Lovelady, 
544 F.3d 1280, 1285 (11th Cir. 2008) (quotation marks 
omitted).

As for the second requirement of due process, Tufts 
counsel's causes of action arise out of Hay's contacts in 
Florida. See Louis Vuitton, 736 F.3d at 1355. Hay 
correctly argues that our precedent requires that its 
contacts be the but-for cause of Tufts' claims. See 
Oldfield, 558 F.3d at 1222-23. We agree, and here Hay 
counsel's misrepresentations in Florida are the but-for 
cause of Tufts's claims. But for the misrepresentations 
made by Hay counsel, Tufts would not have performed 
work for Biltmore they were unauthorized to perform. 
This in turn led to the disgorgement and contempt 
orders and Tufts's efforts to resolve those disputes.

As to the third requirement of due process, it is met 
because the exercise of jurisdiction would comport with 
fair play and substantial justice. See Lovelady, 544 F.3d 
at 1288. HN15[ ] We consider "[r]elevant factors 
includ[ing] the burden on the defendant, the forum's 
interest in adjudicating [**15]  the dispute, the plaintiff's 
interest in obtaining convenient and effective relief and 
the judicial system's interest in resolving the dispute." 
Id. Hay counsel concede that Tufts counsel have an 
interest in convenience. While we acknowledge that 
litigating in Florida places some burden on Hay counsel, 
the interest of the forum state and the judicial system's 
interest in resolving the dispute overcome any concerns 
about Hay's burden. "Florida has a very strong interest 
in affording its residents a forum to obtain relief from 

6 Hay counsel contends that the District Court erred in its 
analysis of the purposeful availment prong because it only 
applied the "effects test." Hay argues that under Louis Vuitton, 
the District Court should have applied both the traditional 
minimum contacts test and the effects test. This argument fails 
because our precedent does not require the application of 
both tests. HN14[ ] Louis Vuitton held that in "intentional tort 
cases, there are two applicable tests for determining whether 
purposeful availment occurred": the traditional minimum 
contacts test and the effects test. Louis Vuitton, 736 F.3d at 
1356-57. Because both tests address the same question—
whether the defendant purposefully availed itself of the forum 
state—only one test need be applied. See id. at 1357. Since 
Hay had minimum contacts in Florida, we do not apply the 
effects test.

977 F.3d 1204, *1211; 2020 U.S. App. LEXIS 33061, **12
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intentional misconduct of nonresidents causing injury in 
Florida." Id.

IV. CONCLUSION

Because the District Court erred in granting Hay's 
motion to dismiss for lack of subject matter jurisdiction, 
we REVERSE that ruling. As to Hay counsel's request 
that we affirm on the alternative ground that the District 
Court lacked personal jurisdiction over them, their 
argument fails. The District Court correctly denied Hay's 
motion to dismiss for lack of personal jurisdiction. We 
REMAND for further proceedings consistent with this 
opinion.

End of Document

977 F.3d 1204, *1212; 2020 U.S. App. LEXIS 33061, **15
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Case Summary

Overview

HOLDINGS: [1]-Where Chapter 7 trustee sought to 
recover legal fees he alleged were proceeds of a 
fraudulent transfer, the trustee could not recover the 
fees because the firms were not subsequent transferees 
under 11 U.S.C.S. § 550 as they never received the 
property transferred. There was no allegation that the 
initial transferee further transferred the right and interest 
to be paid the sales proceeds to either of the firms or 
any third party who then transferred it to the firms.

Outcome
Judgment reversed and remanded with instructions to 
the bankruptcy court to dismiss the adversary 
complaints.

LexisNexis® Headnotes

Bankruptcy Law > ... > Judicial Review > Standards 
of Review > De Novo Standard of Review

HN1[ ]  Standards of Review, De Novo Standard of 
Review

In reviewing a bankruptcy court decision, the court of 
appeals applies the same standards of review as those 
governing appellate review in other cases. So, the court 
reviews a bankruptcy court's denial of a motion to 
dismiss in an adversary proceeding de novo. In ruling 
on a motion to dismiss for failure to state a claim, all 
well-pleaded facts, as distinguished from conclusory 
allegations, must be taken as true, and the court must 
liberally construe the pleadings and make all reasonable 
inferences in favor of the non-moving party.

Bankruptcy Law > Estate 
Property > Avoidance > Transferee Liabilities & 
Rights

HN2[ ]  Avoidance, Transferee Liabilities & Rights

To state a claim under 11 U.S.C.S. § 550, a trustee 
must satisfy the statute's three separate requirements. 
First, a trustee must invoke a transfer that was avoided 
under one of the enumerated sections of the Bankruptcy 
Code. Second, a trustee must plausibly allege that he 
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seeks to recover the property transferred or the value of 
such property. Third, a trustee must plausibly allege that 
the defendants are either the initial transferee, the entity 
for whose benefit such transfer was made, or any 
immediate or mediate transferee of such initial 
transferee.

Bankruptcy Law > Estate 
Property > Avoidance > Transferee Liabilities & 
Rights

HN3[ ]  Avoidance, Transferee Liabilities & Rights

The first step in ascertaining the identity of the 
transferees is to pinpoint the property transferred.

Bankruptcy Law > Estate 
Property > Avoidance > Transferee Liabilities & 
Rights

HN4[ ]  Avoidance, Transferee Liabilities & Rights

11 U.S.C.S. § 550 empowers a trustee to recover the 
property transferred, either from the initial transferee or 
subsequent transferees.

Bankruptcy Law > Estate 
Property > Avoidance > Transferee Liabilities & 
Rights

HN5[ ]  Avoidance, Transferee Liabilities & Rights

To determine the identity of the initial transferee, this 
circuit, like several others, has adopted a dominion and 
control test. Under this approach, those who act as 
mere financial intermediaries, conduits or couriers are 
not initial transferees under 11 U.S.C.S. § 550.

Bankruptcy Law > Estate 
Property > Avoidance > Transferee Liabilities & 
Rights

HN6[ ]  Avoidance, Transferee Liabilities & Rights

When 11 U.S.C.S. § 550 refers to an immediate or 
mediate transferee, it means a subsequent transferee.

Bankruptcy Law > Estate 
Property > Avoidance > Transferee Liabilities & 
Rights

HN7[ ]  Avoidance, Transferee Liabilities & Rights

11 U.S.C.S. § 550 provides that a trustee may recover 
the value of transferred property if the court so orders. 
Those persons are the initial transferee, the entity for 
whose benefit such transfer was made, or any 
immediate or mediate transferee of such initial 
transferee.

Bankruptcy Law > Estate 
Property > Avoidance > Transferee Liabilities & 
Rights

HN8[ ]  Avoidance, Transferee Liabilities & Rights

To fall within the class of persons subject to 11 U.S.C.S. 
§ 550, the party must be a transferee of the property 
that was fraudulently transferred.

Bankruptcy Law > Estate 
Property > Avoidance > Transferee Liabilities & 
Rights

HN9[ ]  Avoidance, Transferee Liabilities & Rights

And nothing about 11 U.S.C.S. § 541's definition of 
property expands the trustee's powers under 11 
U.S.C.S. § 550 to recover from persons who are not 
transferees.

Bankruptcy Law > ... > Bankruptcy > Estate 
Property > Contents of Estate

Bankruptcy Law > Estate 
Property > Avoidance > Transferee Liabilities & 
Rights

HN10[ ]  Estate Property, Contents of Estate

11 U.S.C.S. § 541 states that an estate is comprised of 
all the following property, and then lists seven 
categories. The sixth category includes proceeds of or 
from property of the estate. 11 U.S.C.S. § 541(a)(6). But 
the third category identified as property of the estate in § 
541 is any interest in property that the trustee recovers 
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under 11 U.S.C.S. § 550. 11 U.S.C.S. § 541(a)(3).

Bankruptcy Law > Estate 
Property > Avoidance > Transferee Liabilities & 
Rights

HN11[ ]  Avoidance, Transferee Liabilities & Rights

11 U.S.C.S. § 550 allows the trustee to follow the 
property fraudulently transferred and recover it, or its 
value.

Counsel: Carolyn J. Fairless, Wheeler Trigg O'Donnell 
LLP, Denver, Colorado (John J. Cruciani, Husch 
Blackwell LLP, Kansas City, Missouri; Eric L. Johnson, 
Spencer Fane LLP, Kansas City, Missouri; Andrew W. 
Lester, Spencer Fane LLP, Oklahoma City, Oklahoma; 
James D. Griffin, Scharnhorst Ast Kennard Griffin PC, 
Kansas City, Missouri, with her on the briefs), for 
Defendants-Appellants Husch Blackwell LLP and 
Spencer Fane LLP.

Michael P. Healy, The Healy Law Firm, L.L.C., Lee's 
Summit, Missouri (Eric C. Rajala, Overland Park, 
Kansas, with him on the brief), for Plaintiff-Appellee Eric 
C. Rajala.

Judges: Before LUCERO, HOLMES, and McHUGH, 
Circuit Judges.

Opinion by: McHUGH

Opinion

 [*961]  McHUGH, Circuit Judge.

Eric C. Rajala, the bankruptcy trustee for Generation 
Resources Holding Company, LLC ("Generation 
Resources"), initiated separate adversary proceedings 
against Spencer Fane LLP ("Spencer Fane") and Husch 
Blackwell LLP ("Husch Blackwell") (collectively, "the 
firms") to recover legal fees he alleges are proceeds of 
a fraudulent transfer. The bankruptcy court denied the 
firms' motions to dismiss, but then certified the decisions 
for immediate  [*962]  appeal. [**2]  We consolidated 
the appeals and agreed to hear them on an interlocutory 
basis.

Because the firms are not "transferees," as that term is 
used in 11 U.S.C. § 550, we reverse and remand with 
instructions to dismiss Mr. Rajala's adversary 

complaints. Consequently, Mr. Rajala may not recover 
the fees from the firms.

I. BACKGROUND

A. Factual History1

Generation Resources developed three wind power 
projects in Pennsylvania, known as Stonycreek, 
Forward, and Lookout. In February 2004, Generation 
Resources entered discussions with Edison Capital 
about selling the projects. To complete the purchase, 
Edison Capital "require[ed] each project to be a 
separate subsidiary of" Generation Resources. App., 
Vol. I at 16. In response, insiders at Generation 
Resources formed (at different times) Stonycreek 
Windpower, LLC, Forward Windpower LLC, and 
Lookout Windpower, LLC.

In April of 2005, Generation Resources and Edison 
Capital exchanged a draft letter of intent. The letter 
represented that Generation Resources was the 
developer of each of the three projects.

On or about May 11, 2005, Generation Resources and 
Edison Capital relabeled the draft letter of intent as a 
memorandum of understanding ("MOU"). Under the 
MOU, Edison Capital would acquire the right to 
construct [**3]  the three projects in exchange for 
"additional development loans, repayment of sunk costs, 
and payment of developer fees" to Generation 
Resources upon the arrival of a "commercial operation 
date." App., Vol. I at 19. Edison Capital required that 
Generation Resources' creditors agree to the MOU 
before it would move forward with the deal.

The insiders obtained the creditors' approval and 
promised that "their debts would be repaid before 
anyone else received a dime." App., Vol. I at 20. On July 
18, 2005, Generation Resources and Edison Capital 
executed the MOU, which represented that Generation 
Resources was the "sole developer" of the three 
projects. App., Vol. I at 20.

At some point it became clear to everyone involved that 
the Stonycreek project would not go forward. On 

1 Record citations are to filings by and against Spencer Fane 
(appeal No. 19-3226). Mr. Rajala's adversary proceeding 
against Husch Blackwell (appeal No. 19-3227) proceeded in 
an identical procedural posture in all relevant respects.
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November 28, 2005, the insiders created Lookout 
Windpower Holding Company, LLC ("LWHC") and 
Forward Windpower Holding Company, LLC ("FWHC"). 
Sometime on or after November 28, 2005, Generation 
Resources was no longer able to pay its debts.

On December 1, 2005, the insiders circulated among 
themselves revised development agreements, one for 
each project. The revised agreement for the Lookout 
project named LWHC as the developer, and the revised 
agreement for the Forward project [**4]  named FWHC 
as the developer. These revisions had the effect of 
transferring Generation Resources' right to costs and 
fees under the MOU to LWHC and FWHC.

As of December 14, 2005, however, the Generation 
Resources website still represented that Generation 
Resources was the developer of all three projects. And 
on December 16, 2005, the insiders told some creditors 
that Generation Resources was abiding by the terms of 
the MOU. On January 6, 2006, those creditors agreed to 
extend the maturity date of their loans.

 [*963]  On February 3, 2006, the deal based on the 
revised development agreements closed between 
Generation Resources and Edison Capital. Edison 
Capital then assumed the development costs of the 
projects. The insiders knew that Generation Resources 
could not survive without the proceeds contemplated by 
the MOU, but Generation Resources nevertheless 
delayed declaring bankruptcy to benefit LWHC and 
FWHC.

On March 5, 2007, the insiders and Edison Capital 
exchanged emails that contemplated a $13 million 
payment for both the Lookout and Forward projects. The 
insiders pressured Edison Capital to divide the 
redemption agreement into separate agreements for 
each project and to prioritize payments [**5]  to LWHC 
and FWHC. Edison Capital emailed a draft redemption 
agreement to that effect, proposing the $13 million 
payment be divided: $1,493,000 for the Forward project 
and $11,507,000 for the Lookout project. On March 28, 
2017, various persons/entities2 signed redemption 
agreements for the Lookout project and the Forward 
project, reflecting the insiders' preferred sequence of 
payments.

On December 31, 2007, Generation Resources 
defaulted on its obligations to some of its creditors. 

2 Mr. Rajala's complaints do not specify which entities signed 
the redemption agreements.

Those creditors sued Generation Resources and 
obtained a judgment for $2.625 million.

B. Procedural History

On April 28, 2008, Generation Resources filed for 
Chapter 7 bankruptcy protection in the District of 
Kansas, and the court appointed Mr. Rajala as trustee.

1. The Pennsylvania Litigation

On or about November 10, 2008, LWHC asserted the 
Lookout project was operational and demanded a final 
payment from Edison Capital. Edison Capital unilaterally 
reduced the payment from $10,507,000 to 
$5,514,460.30 "due to delays in construction and 
increased costs attributable to LWHC." App., Vol. I at 
28.

LWHC disputed the reduction in fees, and in December 
2008, hired Husch Blackwell under a contingent fee 
agreement to sue Edison Capital for [**6]  the remaining 
balance.

On April 8, 2009, Mr. Rajala sent Husch Blackwell a 
written notice that LWHC's claims against Edison 
Capital sought funds that belonged to Generation 
Resources' bankruptcy estate. Mr. Rajala based the 
estate's claim to the funds on a theory that Generation 
Resources' transfer of its right to payment of the 
development fees to LWHC was fraudulent.

On April 17, 2009, Husch Blackwell filed a lawsuit 
against Edison Capital on LWHC's behalf in federal 
district court in Pennsylvania. Edison Capital 
successfully moved for a preliminary injunction that 
blocked LWHC from selling the Lookout project in a 
foreclosure sale. The motion was based in part on the 
theory that the unpaid balance in the Lookout 
redemption agreement was property of Generation 
Resources' bankruptcy estate.

In May 2011, Mr. Rajala tried unsuccessfully to enjoin 
LWHC from pursuing its lawsuit in Pennsylvania. After 
the Pennsylvania district court denied the motion, it held 
a trial and entered a $9 million judgment against Edison 
Capital in LWHC's favor. The Pennsylvania district court 
then transferred enforcement of that judgment to the 
court overseeing Generation Resources' bankruptcy to 
determine  [*964]  "whether [**7]  the judgment, partially 
or completely, is part of the bankruptcy estate." App., 
Vol. I at 30-31. Edison Capital deposited funds in 

964 F.3d 958, *962; 2020 U.S. App. LEXIS 21454, **3
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satisfaction of the Pennsylvania district court judgment 
into the bankruptcy court's registry.

2. Attempts to Enforce the Pennsylvania Judgment

On April 25, 2011, Spencer Fane entered an 
appearance in the bankruptcy case on behalf of LWHC, 
FWHC, and the insiders. Spencer Fane asked the 
bankruptcy court to exclude the property-of-the-estate 
issue, as framed by the Pennsylvania district court, from 
the bankruptcy proceedings. On September 2, 2011, the 
bankruptcy court granted that request.

Spencer Fane further moved for a determination that the 
$9 million judgment was not property of the bankruptcy 
estate because Mr. Rajala had not yet succeeded on a 
fraudulent transfer claim. On April 9, 2012, the 
bankruptcy court ordered the $9 million judgment be 
distributed to LWHC, ruling that, if Mr. Rajala "prevails 
on his fraudulent transfer claims, he then has the 
remedy of avoiding the fraudulent transfer." App., Vol. I 
at 32. The bankruptcy court denied Mr. Rajala's request 
to certify its ruling for an interlocutory appeal.

3. Distribution of the Pennsylvania Judgment

On May 8, 2012, the bankruptcy court [**8]  released 
the $9 million, with most of the funds going to a bank 
account controlled by LWHC.3 The next day, LWHC 
distributed the deposited funds to five different 
recipients, including $369,967 to Spencer Fane and 
$1,874,949.96 to another bank account controlled by 
LWHC.

On May 31, 2012, Mr. Rajala tried unsuccessfully to 
enjoin dissipation of the distributed funds. Mr. Rajala 
then appealed the denial of that motion, but we affirmed. 
Rajala v. Gardner, 709 F.3d 1031, 1039 (10th Cir. 
2013).

Meanwhile, the insiders further distributed the funds in 
the second LWHC bank account: $150,000 to Spencer 
Fane and $1,723,000 to a third bank account in the 
Cayman Islands. Of those funds transferred to the third 
bank account, the insiders distributed $875,000 to 
Husch Blackwell and an additional $150,000 to Spencer 

3 Some of the funds were distributed to a bank account 
controlled by Generation Resources' financial adviser. Mr. 
Rajala does not allege that any of those funds ended up in the 
firms' possession.

Fane through an intermediary bank. Between January 
2013 and February 2016, the insiders made a series of 
additional payments ($18,000, $20,000, and $14,600) to 
Spencer Fane from the $9 million original distribution to 
LWHC. Mr. Rajala is unable to account for $698,000 of 
the original $9 million.

4. Avoidance of Transaction with LWHC

Mr. Rajala brought fraudulent transfer claims against the 
insiders, LWHC, and FWHC. See Rajala v. Gardner, 
661 F. App'x 512, 515 (10th Cir. 2016). The bankruptcy 
court entered [**9]  summary judgment in favor of the 
defendants. Id. at 514-15. We reversed. Id. at 518.

The parties then negotiated a settlement. On May 2, 
2017, the bankruptcy court approved a consent 
judgment between Mr. Rajala and the insiders to avoid 
the transfers of Generation Resources' property 
interests in the Lookout project to LWHC and in the 
Forward project to FWHC. The consent judgment 
empowered Mr. Rajala to recover $9,941,448 from 
 [*965]  LWHC and $1,493,000 from FWHC.4 The firms 
were not parties to the consent judgment and it did not 
include any agreement for Mr. Rajala to recover fees 
paid to them. But recovery from the holding companies 
proved illusory, and Mr. Rajala claims he has not 
recovered any of the LWHC funds "from any source."

5. Proceedings against the Firms

In March 2018, Mr. Rajala filed complaints against the 
firms, asserting a claim for $722,566 against Spencer 
Fane and a claim for $1,343,750 against Husch 
Blackwell, plus attorney fees and litigation costs. The 
firms moved to dismiss, and the bankruptcy court 
denied the motions on August 14, 2019. Specifically, the 
bankruptcy court reasoned that the firms were 
transferees of proceeds that LWHC derived from the 
fraudulent transfer described in the consent [**10]  
judgment.

Upon the firms' motions, the bankruptcy court certified 
its order denying the motions to dismiss for an 
interlocutory appeal. We agreed to hear the appeals, 
and, on October 22, 2019, the Clerk of Court 
procedurally consolidated appeal Nos. 19-3226 and 19-
3227.

4 The insiders agreed to pay $850,000 to the Generation 
Resources estate.
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II. DISCUSSION

The question in these appeals is whether Mr. Rajala 
may recover the proceeds of the fraudulent transfer 
from the firms under 11 U.S.C. § 550. Because we 
conclude the firms are not "transferees," as that term is 
used in § 550, we hold § 550 does not give Mr. Rajala 
the power to recover the fees paid to the firms.

A. Standard of Review

HN1[ ] "In reviewing a bankruptcy court decision[,] we 
apply the same standards of review as those governing 
appellate review in other cases." In re Wes Dor, Inc., 
996 F.2d 237, 241 (10th Cir. 1993) (quotation marks 
omitted). So, we review a bankruptcy court's denial of a 
motion to dismiss in an adversary proceeding de novo. 
See In re M & L Bus. Mach. Co., Inc., 75 F.3d 586, 589 
(10th Cir. 1996). "In ruling on a motion to dismiss for 
failure to state a claim, [a]ll well-pleaded facts, as 
distinguished from conclusory allegations, must be 
taken as true, and the court must liberally construe the 
pleadings and make all reasonable inferences in favor 
of the non-moving party." Brokers' Choice of Am., Inc. v. 
NBC Universal, Inc., 861 F.3d 1081, 1105 (10th Cir. 
2017) (alteration in original) (internal quotation marks 
omitted). [**11] 

B. Section 550

Section 550 states:

(a) Except as otherwise provided in this section, to 
the extent that a transfer is avoided under section 
544, 545, 547, 548, 549, 553(b), or 724(a) of this 
title, the trustee may recover, for the benefit of the 
estate, the property transferred, or, if the court so 
orders, the value of such property, from—

(1) the initial transferee of such transfer or the 
entity for whose benefit such transfer was 
made; or
(2) any immediate or mediate transferee of 
such initial transferee.

(b) The trustee may not recover under section 
(a)(2) of this section from—

(1) a transferee that takes for value, including 
satisfaction or securing of a present or 
antecedent debt, in good faith, and without 
knowledge of the voidability of the transfer 
avoided; or

 [*966]  (2) any immediate or mediate good 
faith transferee of such transferee.

11 U.S.C. § 550.

HN2[ ] To state a claim under § 550, a trustee must 
satisfy the statute's three separate requirements. First, a 
trustee must invoke a transfer that was avoided under 
one of the enumerated sections of the Bankruptcy 
Code. Second, a trustee must plausibly allege that he 
seeks to recover "the property transferred" or "the value 
of such property." Third, a trustee must plausibly allege 
that the defendants are either "the initial [**12]  
transferee," "the entity for whose benefit such transfer 
was made," or "any immediate or mediate transferee of 
such initial transferee." Here, Mr. Rajala's claim fails 
because neither of the firms is a transferee of the 
property transferred.

1. "The property transferred"

HN3[ ] The first step in ascertaining the identity of the 
transferees is to pinpoint "the property transferred." Mr. 
Rajala's complaints identified the property transferred as 
Generation Resources' "right and interest to be paid the 
Lookout sales proceeds." App., Vol. I at 38. Those 
proceeds included the right to repayment of sunk costs 
and the right to developer fees, as contemplated by the 
MOU, which is worth $9,941,448 according to the 
Pennsylvania district court judgment.

HN4[ ] Section 550 empowers a trustee to recover "the 
property transferred," either from the initial transferee or 
subsequent transferees. Accordingly, we must identify 
the "property transferred." Importantly, the only time the 
word "transfer" appears in § 550 before the phrase "the 
property transferred" is in reference to the transfer that 
was "avoided." Therefore, the most natural reading of 
the phrase "the property transferred" is that it refers to 
the property fraudulently transferred in the [**13]  first 
instance. Applying this interpretation here, "the property 
transferred" is Generation Resources' "right and interest 
to be paid the Lookout sales proceeds." App., Vol. I at 
38.

2. "The initial transferee" and "any immediate or 
mediate transferee."

Before we can determine who qualifies as an 
"immediate or mediate transferee," we must identify the 
initial transferee. HN5[ ] To determine the identity of 
the initial transferee, "[t]his circuit, like several others, 
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has adopted a 'dominion and control' test." In re Ogden, 
314 F.3d 1190, 1202 (10th Cir. 2002). "Under this 
approach, those who act as mere financial 
intermediaries, conduits or couriers are not initial 
transferees under § 550." Id. (internal quotation marks 
omitted).

Here, the initial transferee was LWHC. The transfer was 
the insiders' substitution of LWHC in place of 
Generation Resources as the designated recipient of 
the Lookout sales proceeds in the revised development 
agreement.

Due to that transfer, LWHC exercised sufficient 
dominion and control over the Lookout sales proceeds 
to qualify as a transferee. LWHC asserted a right to the 
Lookout sales proceeds in negotiations with Edison 
Capital. And LWHC successfully sued to obtain the 
portion of those sales proceeds that Edison Capital 
initially refused [**14]  to pay.

Because LWHC is the initial transferee, the firms are 
subject to the trustee's powers under § 550 only if they 
qualify as an "immediate or mediate transferee" of the 
property.5 HN6[ ] When § 550 refers  [*967]  to an 
"immediate or mediate transferee," it means a 
"subsequent transferee." Robert E. Ginsberg et al., 
Ginsberg & Martin on Bankruptcy § 9.03 (5th ed. 2019).

The firms are not subsequent transferees because they 
never received the property transferred, i.e., the 
contractual right to the Lookout sales proceeds. 
Generation Resources transferred that property to 
LWHC, and there is no allegation that LWHC further 
transferred the "right and interest to be paid the Lookout 
sales proceeds" to either of the firms or any third party 
who then transferred it to the firms. Accordingly, under 
the plain language of § 550, neither firm is a transferee 
of the property that was set aside as fraudulently 
transferred.

Mr. Rajala correctly points out that LWHC was able to 
obtain certain funds in satisfaction of its contractual right 
to the Lookout sales proceeds. Moreover, LWHC 
distributed some of those funds to the firms. So, there is 
no dispute that the firms received some property from 
LWHC. But—as we have explained—those [**15]  funds 
are distinct from "the property transferred," which in § 
550 refers only to that property that changed hands as 

5 Mr. Rajala does not argue that either firm is "the entity for 
whose benefit [the avoided] transfer was made." See § 
550(a)(1).

part of the avoided transfer. Importantly, the firms never 
had any contractual right to the Lookout sales proceeds. 
Thus, they were not transferees of the relevant property.

To illustrate, if the property fraudulently transferred had 
been a viable claim against a third party—a chose in 
action—instead of the developer's contractual interest in 
the Lookout project, the trustee could recover the claim 
itself (or its value) from a subsequent transferee, but 
could not recover proceeds generated from reducing 
that claim to a money judgment that were then used to 
pay the attorneys who obtained the judgment. This is 
because § 550 limits the persons subject to the trustee's 
power to those who are transferees of the property 
fraudulently transferred, which in this hypothetical is the 
chose in action. Because the attorneys never received 
the chose in action, they are not transferees for 
purposes of § 550. Similarly, the firms here never 
received the contractual right fraudulently transferred 
from Generation Resources to LWHC. The firms are 
therefore not subsequent transferees of the 
property [**16]  transferred. And to the extent Mr. 
Rajala's position is that cash proceeds are always part 
and parcel of "the property transferred," we explain 
below why that position is at odds with the text and 
structure of the Bankruptcy Code.

The bankruptcy court erred by conflating the question of 
whether the firms are subsequent transferees with the 
distinct question of whether it might be appropriate to 
collect the value of the property from a transferee when 
recovery of the property is no longer practical. HN7[ ] 
Section 550 provides that a trustee may recover "the 
value" of transferred property "if the court so orders." 
Whether the court issues such an order, however, has 
no bearing on the persons from whom the trustee may 
recover. Those persons are "the initial transferee," "the 
entity for whose benefit such transfer was made," or 
"any immediate or mediate transferee of such initial 
transferee." Because the firms are not transferees, Mr. 
Rajala may not invoke § 550 to recover the monies paid 
to the firms.

C. Section 541 Does Not Expand the Universe of 
Transferees.

Mr. Rajala disagrees, pointing to the firms' receipt of 
payments that were  [*968]  derived from amounts 
Edison Capital paid to LWHC. Specifically, Mr. Rajala 
notes that after [**17]  the court released the 
approximately $9 million in proceeds from the Lookout 
sales to LWHC, LWHC made payments to the firms. 
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According to Mr. Rajala, these payments are 
recoverable as "proceeds" of "the property transferred."

Relying on section 541 of the Bankruptcy Code, Mr. 
Rajala claims that "proceeds" are part of the bankruptcy 
estate. 11 U.S.C. § 541(a)(6) (defining the bankruptcy 
estate, and expressly providing that "[p]roceeds" are a 
form of "property"). It follows, in Mr. Rajala's view, that 
when § 550 refers to "the property transferred," it must 
also include the proceeds of said property. And because 
the firms are the recipients of such proceeds, Mr. Rajala 
contends they can be forced to disgorge the payments 
under § 550. We disagree.

First, Mr. Rajala's position is at odds with the plain 
language of § 550. As discussed, § 550 permits the 
trustee to recover certain property from a limited group 
of persons. HN8[ ] To fall within the class of persons 
subject to § 550, the party must be a transferee of the 
property that was fraudulently transferred. Here, that is 
the right to proceeds from Lookout project sales. As 
discussed, neither of the firms are transferees of that 
right to payment. HN9[ ] And nothing about § 541's 
definition of property expands the trustee's powers 
under [**18]  § 550 to recover from persons who are not 
transferees.

Second, Mr. Rajala's position does not track the 
structure of § 541. HN10[ ] Section 541 states that an 
"estate is comprised of all the following property," and 
then lists seven categories. As Mr. Rajala points out, the 
sixth category includes "[p]roceeds . . . of or from 
property of the estate." 11 U.S.C. § 541(a)(6). But the 
third category identified as property of the estate in § 
541 is "[a]ny interest in property that the trustee 
recovers under section . . . 550 . . . of this title." 11 
U.S.C. § 541(a)(3). As the firms argue, if proceeds were 
already available under § 550, there would be no reason 
to list them separately in § 541. The fact that the Code 
treats "[p]roceeds" as distinct from "property that the 
trustee recovers" under § 550 is strong evidence that 
the two species of property are different, at least in 
some respects.

Third, § 541 demonstrates that when Congress intended 
to include proceeds, it knew how to do so. HN11[ ] 
Section 550 allows the trustee to follow the property 
fraudulently transferred and recover it, or its value. And 
it permits the trustee to recover only from transferees of 
the property. If its intent was to provide the trustee the 
power to trace proceeds derived from the property 
against any person who received those proceeds [**19]  
as payment for goods or services, Congress could have 

said so.

In summary, Mr. Rajala has not plausibly alleged that 
the firms are "immediate or mediate transferee[s]" of the 
property fraudulently transferred to LWHC. For that 
reason, Mr. Rajala has not plausibly alleged a valid § 
550 claim against either of the firms. And because each 
of Mr. Rajala's adversary complaints contained only a 
single claim for relief based on § 550, it follows that the 
bankruptcy court should have granted the firms' motions 
to dismiss.

III. CONCLUSION

For these reasons, we REVERSE and REMAND with 
instructions to the bankruptcy court to dismiss Mr. 
Rajala's adversary complaints against the firms.

End of Document

964 F.3d 958, *968; 2020 U.S. App. LEXIS 21454, **17
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Core Terms 
 

bankruptcy court, district court, confirmation, 
completion, cure, default, five year, modification, 
appeals, factors, motion to dismiss, arrearage, grace 
period, summary judgment, obligations, hardship, 
bankruptcy proceedings, good faith, circumstances, 
consolidated, curative, funding, orders, plans 

Case Summary 
  

Overview 

HOLDINGS: [1]-Chapter 13 debtors could be granted a 
completion discharge under 11 U.S.C.S. § 1328(a), 
despite completing their plan base funding after the 60-
month term as bankruptcy courts had discretion to grant 
a reasonable grace period for debtors to cure an 
arrearage; [3]-11 U.S.C.S. § 1307 did not expressly 
restrict term length or require a dismissal for cause upon 
a material default; [4]-11 U.S.C.S. § 1328 directed 
bankruptcy courts to issue a completion discharge if the 
debtor completed all payments under the plan, but did 

not require that the payments be made within five years; 
[5]-A hardship discharge was not the exclusive remedy; 
[6]-The debtors were properly granted a grace period as 
they had timely made their plan payments; the 
arrearage was small and was cured promptly; no 
creditor was adversely affected; and the arrearage was 
caused by the trustee's fee increase. 

Outcome 
Order and judgment of district court affirmed, and by 
extension order and judgment of bankruptcy court 
affirmed. 

LexisNexis® Headnotes 
  

 
 

Bankruptcy Law > ... > Plans > Plan 
Confirmation > Confirmation Criteria 

Bankruptcy Law > Individuals With Regular 
Income > Plans > Plan Contents 

Bankruptcy Law > Individuals With Regular 
Income > Debtor Duties & Powers 

Bankruptcy Law > Individuals With Regular 
Income > Eligibility 

HN1[ ]  Plan Confirmation, Confirmation Criteria 

Chapter 13 of the U.S. Bankruptcy Code (Code), 11 
U.S.C.S. §§ 1301-1330, offers the possibility of relief to 
individual debtors who have some capacity to make 
payments on their debts. 11 U.S.C.S. § 109(e). After 
filing a voluntary petition for relief, a Chapter 13 debtor 
must propose a "plan" that provides for the payment of 
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future earnings to cover claims on the debtor's estate. 
11 U.S.C.S. §§ 1321, 1322(a)-(c). The Code includes 
requirements for the contents of such a plan, including 
that the plan must provide for the payment of all priority 
claims and may not "discriminate unfairly" between 
classes of unsecured creditors. § 1322. The Code 
requires that if the debtor's income is higher than the 
median income for the state in which the debtor resides, 
the plan may not provide for payments over a period 
that is longer than 5 years. § 1322(d)(1). The proposed 
plan is subject to court approval, but the Code directs 
the bankruptcy court to confirm a proposed plan if it 
complies with the Code's requirements, including that it 
is proposed in good faith and that it is anticipated the 
debtor will be able to make all payments under the plan 
and to comply with the plan. 11 U.S.C.S. § 1325(a)(1), 
(a)(3), (a)(6). 

 

Bankruptcy Law > Case 
Administration > Examiners, Officers & 
Trustees > Appointment 

Bankruptcy Law > ... > Examiners, Officers & 
Trustees > Duties & Functions > Individuals With 
Regular Income 

HN2[ ]  Examiners, Officers & Trustees, 
Appointment 

The bankruptcy court may appoint a neutral trustee to 
collect the money paid under a Chapter 13 plan and to 
distribute it to creditors throughout the plan period. 11 
U.S.C.S. § 1302. The total amount to be paid to the 
trustee in order to complete the goals of the plan, 
including charges for escrow account fees and the 
trustee's services, is often referred to as the "plan base." 
Although the term "base" is not found in the U.S. 
Bankruptcy Code, it is commonly understood to mean 
the sum of money that a debtor will pay through his 
Chapter 13 plan. 

 

Bankruptcy Law > ... > Bankruptcy > Discharge & 
Dischargeability > Individuals With Regular Income 

Bankruptcy Law > Individuals With Regular 
Income > Plans > Plan Modification 

HN3[ ]  Discharge & Dischargeability, Individuals 
With Regular Income 

Once confirmed, modifications to a Chapter 13 plan are 
governed by 11 U.S.C.S. § 1329. That section provides 
that at any time after confirmation of the plan but before 
the completion of payments under such plan, the plan 
may be modified, upon request of the debtor, the 
trustee, or the holder of an allowed unsecured claim, to 
extend or reduce the time for such payments. § 
1329(a)(2). However, it also incorporates 11 U.S.C.S. § 
1322(d)(1)'s five-year term limit by specifying that the 
court may not approve a plan modification that would 
extend the term to require payments more than five 
years after the first payment was due under the original 
plan. § 1329(c). Once a debtor meets his obligations by 
completing all payments under the plan, he becomes 
entitled to a discharge of all debts provided for by the 
plan, 11 U.S.C. § 1328, often referred to as a 
completion discharge. 

 

Bankruptcy Law > Conversion & 
Dismissal > Individuals With Regular Income 

HN4[ ]  Conversion & Dismissal, Individuals With 
Regular Income 

Not all debtors are able to meet their Chapter 13 plan 
obligations. In that circumstance, the bankruptcy court 
may dismiss a case or convert it to a Chapter 7 
bankruptcy "for cause," including upon material default 
by the debtor with respect to a term of a confirmed plan. 
11 U.S.C.S. § 1307(c)(6). Alternatively, the court may 
grant a "hardship discharge" of some of the debts if: (1) 
the debtor cannot make all payments due to 
circumstances for which he should not justly be held 
accountable, (2) a certain amount of property has 
already been distributed under the plan, and (3) 
modification under 11 U.S.C.S. § 1329 is not 
practicable. 11 U.S.C.S. § 1328(b). 

 

Civil Procedure > Appeals > Appellate Jurisdiction 

HN5[ ]  Appeals, Appellate Jurisdiction 

The appellate court has an independent obligation to 
ascertain its own jurisdiction before it may reach the 
merits of a case. Neither consolidation with a 
jurisdictionally proper case nor an agreement by the 
parties can cure a case's jurisdictional infirmities. 

 

Bankruptcy Law > Procedural 
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Matters > Jurisdiction > Federal District Courts 

Civil Procedure > Appeals > Appellate 
Jurisdiction > Final Judgment Rule 

Bankruptcy Law > Procedural Matters > Judicial 
Review > Jurisdiction 

HN6[ ]  Jurisdiction, Federal District Courts 

District courts have jurisdiction to hear appeals from 
final judgments, orders, and decrees of bankruptcy 
judges, 28 U.S.C.S. § 158(a), and, in turn the appellate 
court has jurisdiction to hear appeals from all final 
decisions, judgments, orders, and decrees entered by a 
district court. § 158(d). On appeal, then, the finality 
issue must be resolved with respect to the decisions of 
both the bankruptcy judge and the district court. 

 

Bankruptcy Law > Procedural Matters > Judicial 
Review > Jurisdiction 

Civil Procedure > Appeals > Appellate 
Jurisdiction > Final Judgment Rule 

HN7[ ]  Judicial Review, Jurisdiction 

Typically, in civil litigation, a decision is only final if it 
leads to a court's complete disassociation from a case. 
Considerations unique to bankruptcy appeals have led 
the appellate court to construe the factor of finality 
somewhat more broadly in this context than under 28 
U.S.C.S. § 1291. Because bankruptcy proceedings are 
often protracted and involve numerous parties with 
different claims, the appellate court takes a pragmatic 
approach and examines the practical effect of the 
court's ruling. Simply put, when it comes to analyzing 
the finality of an order, the rules are different in 
bankruptcy. The appellate court considers four factors in 
this analysis: (1) the impact on the assets of the 
bankruptcy estate; (2) the need for further fact-finding 
on remand; (3) the preclusive effect of a decision on the 
merits; and (4) the interests of judicial economy. 

 

Bankruptcy Law > ... > Bankruptcy > Discharge & 
Dischargeability > Individuals With Regular Income 

HN8[ ]  Discharge & Dischargeability, Individuals 
With Regular Income 

The U.S. Bankruptcy Code directs courts to grant a 

discharge "as soon as practicable" following a 
determination that the debtors have completed their 
Chapter 13 plan obligations. 11 U.S.C.S. § 1328(a). 

 

Bankruptcy Law > ... > Judicial Review > Standards 
of Review > Abuse of Discretion 

Bankruptcy Law > ... > Judicial Review > Standards 
of Review > Clear Error Review 

Bankruptcy Law > ... > Judicial Review > Standards 
of Review > De Novo Standard of Review 

Bankruptcy Law > Procedural 
Matters > Jurisdiction > Federal District Courts 

HN9[ ]  Standards of Review, Abuse of Discretion 

In reviewing bankruptcy court decisions on appeal, the 
appellate court "stands in the shoes" of the district court 
and applies the same standard of review. Accordingly, 
the appellate court reviews the bankruptcy court's legal 
determinations de novo, its factual findings for clear 
error and its exercise of discretion for abuse thereof. 

 

Bankruptcy Law > ... > Judicial Review > Standards 
of Review > Abuse of Discretion 

Civil Procedure > Appeals > Summary Judgment 
Review > Standards of Review 

Bankruptcy Law > ... > Judicial Review > Standards 
of Review > De Novo Standard of Review 

Bankruptcy Law > ... > Business & Corporate 
Compliance > Bankruptcy > Conversion & Dismissal 

HN10[ ]  Standards of Review, Abuse of Discretion 

An order granting the debtors summary judgment is 
subject to plenary review. An order denying a creditor's 
motion to dismiss is reviewed for an abuse of discretion, 
but the bankruptcy court necessarily abuses its 
discretion when its decision rests upon an errant 
conclusion of law. 

 

Bankruptcy Law > Individuals With Regular 
Income > Plans > Payments Under Plan 
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Civil Procedure > Judicial 
Officers > Judges > Discretionary Powers 

HN11[ ]  Plans, Payments Under Plan 

Bankruptcy courts retain discretion under the U.S. 
Bankruptcy Code to grant a reasonable grace period for 
debtors to cure an arrearage under a Chapter 13 plan. 

 

Bankruptcy Law > Business & Corporate 
Compliance > Bankruptcy 

Governments > Legislation > Interpretation 

HN12[ ]  Bankruptcy Law 

The appellate court interprets provisions of the U.S. 
Bankruptcy Code using established canons of statutory 
construction. The appellate court begins with the plain 
language of the statute, and if its meaning is plain, the 
appellate court makes no further inquiry unless the 
literal application of the statute will end in a result that 
conflicts with Congress's intentions. The appellate court 
also reads statutory provisions in context and avoids an 
interpretation that is incompatible with the rest of the 
law. 

 

Bankruptcy Law > ... > Plans > Plan 
Confirmation > Confirmation Criteria 

Bankruptcy Law > Individuals With Regular 
Income > Plans > Plan Modification 

HN13[ ]  Plan Confirmation, Confirmation Criteria 

11 U.S.C.S. § 1322 instructs that a court may not 
approve a proposed plan if it schedules payments over 
a period of more than five years. § 1322(d). Likewise, 
under 11 U.S.C.S. § 1329, a court may not approve a 
proposed plan modification that would schedule 
payments to be due more than five years after the first 
payment under the original plan was due. § 1329(c). 
And in addition, the court must find the plan is proposed 
in good faith and it is anticipated at the time of 
confirmation or modification that the debtor will be able 
to make all payments under the plan and to comply with 
the plan. 11 U.S.C.S. § 1325(a); § 1329(b)(1) 
(incorporating the requirements of § 1325(a)). Plainly, 
bankruptcy courts may not confirm a plan or plan 
modification that proposes a plan term greater than five 

years. 

 

Bankruptcy Law > Conversion & 
Dismissal > Individuals With Regular Income 

Bankruptcy Law > ... > Bankruptcy > Discharge & 
Dischargeability > Individuals With Regular Income 

HN14[ ]  Conversion & Dismissal, Individuals With 
Regular Income 

A bankruptcy court may deny a motion to dismiss and/or 
grant a completion discharge when there remains at the 
end of that plan term a shortfall that the debtor is willing 
and able to cure. The support for that is found in two 
entirely different sections of the U.S. Bankruptcy Code, 
namely, 11 U.S.C.S. § 1307, which governs the 
bankruptcy court's power to grant a dismissal, and 11 
U.S.C.S. § 1328, which governs its power to issue a 
completion discharge. 

 

Bankruptcy Law > Conversion & 
Dismissal > Individuals With Regular Income 

Governments > Legislation > Interpretation 

Bankruptcy Law > Individuals With Regular 
Income > Plans > Plan Confirmation 

HN15[ ]  Conversion & Dismissal, Individuals With 
Regular Income 

11 U.S.C.S. § 1307 not only has no express restriction 
on term length, but also provides that upon a material 
default, the court "may"--not must--dismiss a case for 
cause. § 1307(c). That permissive language stands in 
contrast to the "may not" language of 11 U.S.C.S. §§ 
1322 and 1329, which by definition is prohibitive. 11 
U.S.C.S. § 102(4) defines "may not" as prohibitive, and 
not permissive. Indeed, although no other appellate 
court has squarely addressed this issue to date, a 
number of bankruptcy courts have, and the majority 
have drawn this same distinction between criteria for 
plan confirmation and criteria for dismissal. 

 

Bankruptcy Law > ... > Bankruptcy > Discharge & 
Dischargeability > Individuals With Regular Income 

Governments > Legislation > Interpretation 



Page 6 of 15 
Klaas v. Shovlin (In re Klaas) 

 Kelly Neal  

Bankruptcy Law > Individuals With Regular 
Income > Plans > Plan Confirmation 

HN16[ ]  Discharge & Dischargeability, Individuals 
With Regular Income 

11 U.S.C.S. § 1328 directs bankruptcy courts to issue a 
completion discharge if the debtor has completed all 
payments under the Chapter 13 plan, § 1328(a), without 
an express requirement that such payments were made 
within five years. 11 U.S.C.S. § 1325(a)(6) requires the 
bankruptcy court at confirmation to verify that the debtor 
is able to make all payments under the plan and also to 
comply with the plan. § 1325(a)(6). Distinguishing 
between these two requirements would be unnecessary, 
and the first would be rendered superfluous, if making 
all payments under the plan requires perfect compliance 
with each plan term, including the term length. As a 
general rule of statutory construction the appellate court 
strives to avoid a result that would render statutory 
language superfluous, meaningless, or irrelevant. 

 

Bankruptcy Law > ... > Bankruptcy > Discharge & 
Dischargeability > Individuals With Regular Income 

Governments > Legislation > Interpretation 

Bankruptcy Law > ... > Bankruptcy > Discharge & 
Dischargeability > Reorganizations 

HN17[ ]  Discharge & Dischargeability, Individuals 
With Regular Income 

The appellate court has previously interpreted the nearly 
identical phrase "under a plan confirmed" as used in 11 
U.S.C.S. § 1146(c) to simply mean made pursuant to 
the authority conferred by such a plan, and the appellate 
court assumes that identical words used in different 
parts of the same act are intended to have the same 
meaning. Consistent with this canon, if the district court 
allows a grace period so that the final payment exceeds 
five years, the payment due is still pursuant to the 
authority conferred by the plan, so that if the debtor 
makes that payment, he will have completed all 
payments under the plan and the bankruptcy court shall 
grant the debtor a discharge. 11 U.S.C.S. § 1328(a). 

 

Bankruptcy Law > Conversion & 
Dismissal > Individuals With Regular Income 

Civil Procedure > Judicial 
Officers > Judges > Discretionary Powers 

Bankruptcy Law > ... > Bankruptcy > Discharge & 
Dischargeability > Individuals With Regular Income 

HN18[ ]  Conversion & Dismissal, Individuals With 
Regular Income 

The appellate court does not hold that a debtor has an 
absolute right under the U.S. Bankruptcy Code to cure 
an arrearage after the five-year limit has passed and 
thus obtain a completion discharge. Rather, the 
appellate court interprets the statute to grant bankruptcy 
courts discretion to deny dismissal and allow a grace 
period, so that if such payment is made within that grace 
period, the debtor will then have completed "all 
payments under the Chapter 13 plan" and only then will 
be statutorily entitled to a discharge. 11 U.S.C.S. § 
1328(a). 

 

Bankruptcy Law > Conversion & 
Dismissal > Individuals With Regular Income 

Civil Procedure > Judicial 
Officers > Judges > Discretionary Powers 

Bankruptcy Law > ... > Bankruptcy > Discharge & 
Dischargeability > Individuals With Regular Income 

HN19[ ]  Conversion & Dismissal, Individuals With 
Regular Income 

11 U.S.C.S. § 1328(b) gives a bankruptcy court 
discretion to grant a hardship discharge when a debtor 
fails to complete all payments under the plan due to 
circumstances for which the debtor should not justly be 
held accountable. § 1328(b). That section, however, 
provides a stop-gap for debtors who tried in good faith 
to complete all payments and find themselves at the end 
of the plan term unable to do so. That bankruptcy courts 
may grant a partial discharge in that situation has no 
bearing on whether they may decline to dismiss the 
bankruptcy proceeding and may grant a completion 
discharge for debtors who are able and willing at the 
end of their plan term to complete their plan funding. 

 

Bankruptcy Law > Business & Corporate 
Compliance > Bankruptcy 
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Governments > Legislation > Interpretation 

Bankruptcy Law > ... > Bankruptcy > Discharge & 
Dischargeability > Individuals With Regular Income 

HN20[ ]  Bankruptcy Law 

The U.S. Bankruptcy Code's goal is to provide for the 
efficient and equitable distribution of an insolvent 
debtor's remaining assets to its creditors, and the 
appellate court declines to interpret 11 U.S.C.S. § 1328 
in a manner to produce absurd results. Courts have 
been instructed to construe the language of statutes to 
avoid results that are absurd or at variance with the 
policy of the legislation as a whole. 

 

Bankruptcy Law > Conversion & 
Dismissal > Individuals With Regular Income 

Civil Procedure > Judicial 
Officers > Judges > Discretionary Powers 

Bankruptcy Law > ... > Bankruptcy > Discharge & 
Dischargeability > Individuals With Regular Income 

Civil Procedure > ... > Pretrial Judgments > Default 
& Default Judgments > Relief From Default 

HN21[ ]  Conversion & Dismissal, Individuals With 
Regular Income 

Bankruptcy courts have discretion to allow a grace 
period for a late curative payment and thus to deny 
dismissal and issue a completion discharge. Bankruptcy 
courts that have addressed the question of what factors 
should inform the exercise of that discretion consistently 
rely on In re Brown, which identified four factors as 
relevant: (1) How much longer is it going to take to 
complete the plan?; (2) Has the debtor been diligently 
making plan payments?; (3) How much time has 
elapsed since confirmation before dismissal is sought?; 
and (4) If the plan cannot be completed on time due to a 
large prepetition claim, was the debtor culpable in failing 
to properly schedule the claim? In re Brown offers a 
helpful starting point, but it does not account for certain 
additional factors the appellate court deems relevant, 
such as the materiality of the default or whether allowing 
a cure would prejudice any creditors--two considerations 
that the U.S. Bankruptcy Code expressly identifies as 
relevant to a motion to dismiss. 11 U.S.C.S. § 1307(c). 
In addition, the appellate court draws helpful guidance 
from its case law concerning the circumstances in which 

a district court, in the exercise of its discretion, may set 
aside a default judgment. 

 

Civil Procedure > Judicial 
Officers > Judges > Discretionary Powers 

Civil Procedure > ... > Pretrial Judgments > Default 
& Default Judgments > Relief From Default 

HN22[ ]  Judges, Discretionary Powers 

In the context of the case law concerning the 
circumstances in which a district court, in the exercise of 
its discretion, may set aside a default judgment, the 
appellate court has instructed district courts to consider 
any prejudice the plaintiff will suffer if the default is lifted, 
as well as the defaulting defendant's ability to present a 
meritorious defense, the excusability or culpability of the 
defendant's conduct, and the effectiveness of applying 
alternative sanctions. 

 

Bankruptcy Law > Conversion & 
Dismissal > Individuals With Regular Income 

Civil Procedure > Judicial 
Officers > Judges > Discretionary Powers 

Civil Procedure > ... > Pretrial Judgments > Default 
& Default Judgments > Relief From Default 

Bankruptcy Law > ... > Bankruptcy > Discharge & 
Dischargeability > Individuals With Regular Income 

HN23[ ]  Conversion & Dismissal, Individuals With 
Regular Income 

Building on In re Brown, and taking into account 
considerations relevant to 11 U.S.C.S. § 1307(c) and 
the analogous default judgment context, the appellate 
court concludes the non-exhaustive list of factors a 
bankruptcy court should consider in deciding whether to 
allow a grace period to complete a plan include: (1) 
whether the debtor substantially complied with the plan, 
including the debtor's diligence in making prior 
payments; (2) the feasibility of completing the plan if 
permitted, including the length of time needed and 
amount of arrearage due; (3) whether allowing a cure 
would prejudice any creditors; (4) whether the debtor's 
conduct is excusable or culpable, taking into account 
the cause of the shortfall and the timeliness of notice to 
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the debtor; and (5) the availability and relative equities 
of other remedies, including conversion and hardship 
discharge. 
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PA, Attorney for Appellees Paul E. Klaas and Beth Ann 
Klaas. 

Aurelius P. Robleto, Esq. (Argued), Robleto Law, 
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Shovlin. 
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Ronda J. Winnecour, Esq., Office of Chapter 13 
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J. Winnecour. 
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Opinion 
  

 
 [*823]  OPINION OF THE COURT 

KRAUSE, Circuit Judge. 

The Bankruptcy Code sets certain limits on the amount 
of time that debtors may be required to remain in 
Chapter 13 proceedings and make payments on their 
debts. This case presents two questions of first 
impression among the Courts of Appeals: whether 
bankruptcy courts have discretion to grant a brief grace 
period and discharge debtors who cure an arrearage in 
their payment plan shortly after the expiration of the plan 
term, and if so, what factors are relevant for the 
bankruptcy court to consider when exercising that 
discretion. Because we conclude [**2]  the Bankruptcy 
Code does permit a bankruptcy court to grant such a 
grace period and the Bankruptcy Court did not abuse its 
discretion in granting one here, we will affirm the rulings 
of the District Court, which in turn affirmed the relevant 
order and judgment of the Bankruptcy Court. 

 
I. Background 

This consolidated appeal presents two decisions for 

                                                 
* Honorable D. Michael Fisher, United States Circuit Judge for 
the Third Circuit, assumed senior status on February 1, 2017. 

review from the District Court: one affirming the 
Bankruptcy Court in its denial of Appellant-Creditor's 
Motion to Dismiss a Chapter 13 bankruptcy proceeding, 
and the other affirming the Bankruptcy Court's grant of 
Appellee-Debtors' Motion for Summary Judgment in a 
related adversary proceeding. Before addressing the 
facts relevant to those orders, a brief review of the 
relevant Bankruptcy Code provisions is necessary to 
understand the rights and obligations at issue in this 
case. 

A. Statutory Background 

HN1[ ] Chapter 13 of the Bankruptcy Code, 11 U.S.C. 
§§ 1301-1330, offers the possibility of relief to individual 
debtors who have some capacity to make payments on 
their debts. 11 U.S.C. § 109(e). After filing a voluntary 
petition for relief, a Chapter 13 debtor must propose a 
"plan" that provides for the payment of future earnings 
to cover claims on the debtor's estate. 11 U.S.C. §§ 
1321, 1322(a)-(c). The Code includes [**3]  
requirements for the contents of such a plan, including 
that the plan must provide for the payment of all priority 
claims and may not "discriminate unfairly" between 
classes of unsecured creditors. 11 U.S.C. § 1322. 
Relevant to this case, the Code requires that if the 
debtor's income is higher than the median income for 
the state in which the debtor resides, "the plan may not 
provide for payments over a period that is longer than 5 
years." 11 U.S.C. § 1322(d)(1). The proposed plan is 
subject to court approval, but the Code directs the 
bankruptcy court to confirm a proposed plan if it 
complies with the Code's requirements, including that it 
is proposed in good faith and that it is anticipated "the 
debtor will be able to make all payments under the plan 
and to comply with the plan." 11 U.S.C. § 1325(a)(1), 
(a)(3), (a)(6). 

HN2[ ] The bankruptcy court may appoint a neutral 
trustee to collect the money paid under the plan and to 
distribute it to creditors throughout the plan period. 11 
U.S.C. § 1302. The total amount to be paid to the 
trustee in order to complete the goals of  [*824]  the 
plan, including charges for escrow account fees and the 
trustee's services, is often referred to as the "plan base." 
Although "[t]he term 'base' is not found in the 
Bankruptcy Code," it is "commonly understood [**4]  to 
mean the sum of money that a debtor will pay through 
his Chapter 13 plan." In re Jenkins, 428 B.R. 845, 849 
(B.A.P. 8th Cir. 2010). 

HN3[ ] Once confirmed, modifications to the plan are 
governed by 11 U.S.C. § 1329. That section provides, in 
relevant part: "[a]t any time after confirmation of the plan 
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but before the completion of payments under such plan, 
the plan may be modified, upon request of the debtor, 
the trustee, or the holder of an allowed unsecured claim, 
to ... extend or reduce the time for such payments." 11 
U.S.C. §§ 1329(a)(2). However, it also incorporates § 
1322(d)(1)'s five-year term limit by specifying that "the 
court may not approve" a plan modification that would 
extend the term to require payments more than five 
years after the first payment was due under the original 
plan. 11 U.S.C. § 1329(c). Once a debtor meets his 
obligations by completing "all payments under the plan," 
he becomes entitled to "a discharge of all debts 
provided for by the plan," 11 U.S.C. § 1328, often 
referred to as a "completion discharge." 

Of course, HN4[ ] not all debtors are able to meet their 
plan obligations. In that circumstance, the bankruptcy 
court may dismiss a case or convert it to a Chapter 7 
bankruptcy "for cause," including upon "material default 
by the debtor with respect to a term of a confirmed 
plan." 11 U.S.C. § 1307(c)(6). Alternatively, the court 
may [**5]  grant a "hardship discharge" of some of the 
debts if (1) the debtor cannot make all payments due to 
"circumstances for which [he] should not justly be held 
accountable," (2) a certain amount of property has 
already been distributed under the plan, and (3) 
modification under § 1329 "is not practicable." 11 U.S.C. 
§ 1328(b). 

B. Factual Background 

In 2009, Appellee-Debtors Paul and Beth Ann Klaas 
filed a voluntary Chapter 13 petition in the Western 
District of Pennsylvania, proposing a plan that required 
payments of $2,485 each month for sixty months, i.e., 
five years, and that was confirmed by the Bankruptcy 
Court. About a year after confirmation, in response to an 
increase in mortgage payments, the plan was amended 
to increase the payments to $3,017 a month for the 
remainder of the sixty-month period. This new monthly 
payment reflected an anticipated plan base of 
$174,059.24 that Debtors were then required to pay to 
complete the plan's goals. Debtors made consistent 
monthly payments and, after sixty months, they had 
paid a total of $174,104, slightly exceeding their 
projected plan base. 

Nevertheless, sixty-one months after the start of the 
plan, Appellee-Trustee Ronda Winnecour filed a Motion 
to Dismiss the case [**6]  under 11 U.S.C. § 1307(c), 
alleging that her final calculation showed that Debtors 

still owed $1,123 to complete their plan base.1 She 
noted in her motion that "[s]hould the debtors remit 
funds sufficient to complete the plan, the Trustee 
[would] not object to withdrawing her motion to dismiss." 
Appellant App. Vol. II, 7. Debtors cured the arrears 
within 16 days of the motion alerting them to the deficit, 
and the Trustee consequently withdrew the motion. 

 [*825]  By that point, however, the Trustee's motion had 
been joined by Appellant-Creditor Elizabeth Shovlin, 
who was the successor in interest to a holder of several 
unsecured claims against Debtors, and Creditor pressed 
forward, arguing that the late payment was invalid 
because the plan and the Code required all payments to 
be completed within sixty months.2 While the 
Bankruptcy Court agreed that the failure to completely 
fund the plan base within sixty months was a material 
default constituting cause for dismissal under 11 U.S.C. 
§ 1307(c), it also found that the default was not the 
result of an unreasonable delay by Debtors, that 
Debtors promptly corrected the deficiency, and that the 
delay did not significantly alter the timing of plan 
distributions to creditors. [**7]  The court, therefore, 
denied the Motion to Dismiss, concluding that "[b]y the 
time of the hearing on the trustee's motion, the default 
was no longer material," and that Debtors had "fully 
funded their plan obligations." In re Klaas ("Klaas I"), 
533 B.R. 482, 488 (Bankr. W.D. Pa. 2015). Creditor 
appealed the order denying the motion, and the District 
Court affirmed. Shovlin v. Klaas ("Klaas II"), 539 B.R. 
465, 466 (W.D. Pa. 2015). 

Creditor also initiated an adversary proceeding by filing 
a complaint objecting to the discharge of the Klaases' 
debts. Nearly a year after its decision on the Motion to 
Dismiss, the Bankruptcy Court, relying on that ruling and 
the law of the case doctrine, again rejected Creditor's 
arguments that the failure to complete all payments 
within the plan term mandated dismissal and granted 
summary judgment in favor of Debtors. In re Klaas 
("Klaas III"), 548 B.R. 414, 425 (Bankr. W.D. Pa. 2016). 

                                                 

1 The record is unclear about the source of this shortfall. The 
Bankruptcy Court found that it was largely due to an increase 
in the Trustee's fee during the term of the plan, and not to any 
missed payments during the plan term. In re Klaas ("Klaas 
III"), 548 B.R. 414, 424 (Bankr. W.D. Pa. 2016). 

2 Creditor also argued that Debtors should be denied a 
discharge on the basis that they failed to timely complete a 
required financial management course, In re Klaas ("Klaas I"), 
533 B.R. 482, 485-86 (Bankr. W.D. Pa. 2015), but she does 
not raise this issue on appeal. 
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The Bankruptcy Court issued a completion discharge, 
Bankr. Case 09-29574 Dkt. No. 211,3 and the District 
Court again affirmed on appeal, Shovlin v. Klaas ("Klaas 
IV"), 555 B.R. 500, 502 (W.D. Pa. 2016). Creditor then 
filed a notice of appeal of the adversary case, which 
was consolidated with the first appeal before our Court. 

 
II. Jurisdiction 

Although no party in this case contests our 
jurisdiction, [**8]  HN5[ ] "[w]e have an independent 
obligation to ascertain our own jurisdiction" before we 
may reach the merits of the case. In re Cont'l Airlines, 
Inc., 932 F.2d 282, 285 (3d Cir. 1991). And although the 
two appeals have been consolidated before us, 
"[n]either consolidation with a jurisdictionally proper 
case nor an agreement by the parties can cure a case's 
jurisdictional infirmities." Brown v. Francis, 75 F.3d 860, 
866, 33 V.I. 385 (3d Cir. 1996). For these reasons, we 
must verify that we can exercise jurisdiction over each 
of the consolidated cases independently. 

HN6[ ] District courts have "jurisdiction to hear appeals 
... from final judgments, orders, and decrees ... of 
bankruptcy judges," 28 U.S.C. § 158(a), and, in turn we 
have jurisdiction to hear appeals from "all final 
decisions, judgments, orders, and decrees entered" by a 
district court. 28 U.S.C. § 158(d). On appeal, then, "[t]he 
finality issue must be resolved with respect to the 
decisions of both the bankruptcy judge and the district 
court." In re White Beauty View, Inc., 841 F.2d 524, 526 
(3d Cir. 1988). 

 [*826]  HN7[ ] Typically, in civil litigation, a decision is 
only final if it leads to a court's complete disassociation 
from a case. Bullard v. Blue Hills Bank, 135 S. Ct. 1686, 
1691, 191 L. Ed. 2d 621 (2015). The challenge in this 
case is that, while the Bankruptcy Court's grant of 
summary judgment in the adversary case clearly did 
conclude the court's involvement in the bankruptcy 
proceeding, its order denying Creditor's Motion to 
Dismiss did not. Creditor's [**9]  appeal from the denial 
of the Motion to Dismiss therefore requires additional 
analysis to determine if that order, and the District 
Court's affirmance of that order, should nonetheless be 
deemed final and, hence, subject to our review. 

We start with the premise that "[c]onsiderations unique 

                                                 
3 The court provided, however, that the discharge is subject to 
any claims held by Creditor after the outcome of this appeal. 
Bankr. Case 09-29574 Dkt. No. 216. 

to bankruptcy appeals have led us to construe the factor 
of finality somewhat more broadly in this context than 
under 28 U.S.C. § 1291." In re White Beauty View, Inc., 
841 F.2d at 526. Because bankruptcy proceedings are 
often "protracted and involve numerous parties with 
different claims," we take a pragmatic approach and 
examine the practical effect of the court's ruling. Id. 
Simply put, when it comes to analyzing the finality of an 
order, "[t]he rules are different in bankruptcy."4 Bullard, 
135 S. Ct. at 1692. Our Court considers four factors in 
this analysis: "(1) the impact on the assets of the 
bankruptcy estate; (2) the need for further fact-finding 
on remand; (3) the preclusive effect of a decision on the 
merits; and (4) the interests of judicial economy." In re 
Armstrong World Indus., Inc., 432 F.3d 507, 511 (3d Cir. 
2005). 

Here, as to the first factor, we find it relevant that in the 
course of denying Creditor's Motion to Dismiss, the 
Bankruptcy Court explicitly reached the legal conclusion 
that "the Debtors have completed their plan 
obligations." [**10]  Klaas I, 533 B.R. at 489. The 
practical effect of that conclusion was to certify the case 
as eligible for a completion discharge, and HN8[ ] the 
Bankruptcy Code directs courts to grant a discharge "as 
soon as practicable" following this determination. 11 
U.S.C. § 1328(a). This functionally ended the 
bankruptcy case and thus affected Creditor's claim on 
the estate. 

As to the second and third factors, the parties agreed 
there were no disputed factual issues (and, hence, no 
need for further fact-finding) relevant to the availability 
and propriety of a grace period for debtors here to cure 
their arrearage. As a result, the parties' rights and 
obligations on those issues were settled by the court's 
decision on the Motion to Dismiss, and both the 
Bankruptcy Court and District Court gave that decision 
preclusive effect by applying the law of the case 
doctrine when adjudicating the adversary claim and 
concluding that discharge was a foregone conclusion. 
See Klaas III, 548 B.R. at 421; Klaas IV, 555 B.R. at 
507. 
                                                 

4 In In re Christian, for example, we exercised jurisdiction over 
a district court order affirming a bankruptcy court's denial of a 
motion to dismiss a Chapter 7 case because without timely 
appellate review, the entire bankruptcy proceeding would have 
had to be completed before it could be determined whether 
the case was properly brought in the first place, and such a 
resolution would not be "desirable or practical." 804 F.2d 46, 
48 (3d Cir. 1986). See also In re Taylor, 913 F.2d 102, 104 (3d 
Cir. 1990); In re Brown, 916 F.2d 120, 124 (3d Cir. 1990). 
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Admittedly, the fourth factor—judicial economy—may 
have been better served had Creditor waited to appeal 
until after final judgment was rendered in both the 
bankruptcy and the adversary proceeding. That would 
have relieved the District Court of the burden of 
adjudicating these appeals [**11]  separately. But now 
that both appeals  [*827]  are before our Court, this 
factor too counsels in favor of adjudicating both claims. 

In sum, all four of the relevant factors indicate the 
Bankruptcy Court's order denying the Motion to Dismiss, 
and consequently the District Court's order affirming that 
denial, should be deemed final orders. We therefore 
may exercise jurisdiction over both appeals. 

 
III. Standard of Review 

HN9[ ] In reviewing bankruptcy court decisions on 
appeal, we "stand in the shoes" of the district court and 
apply the same standard of review. In re Global Indus. 
Techs., Inc., 645 F.3d 201, 209 (3d Cir. 2011) (en 
banc). Accordingly, "we review the bankruptcy court's 
legal determinations de novo, its factual findings for 
clear error and its exercise of discretion for abuse 
thereof." In re Trans World Airlines, Inc., 145 F.3d 124, 
131 (3d Cir. 1998). 

Here, HN10[ ] the order granting Debtors summary 
judgment is subject to plenary review. Rosen v. Bezner, 
996 F.2d 1527, 1530 (3d Cir. 1993). The other order 
under review, denying Creditor's Motion to Dismiss, is 
reviewed for an abuse of discretion, but the bankruptcy 
court necessarily abuses its discretion when its decision 
"rests upon ... an errant conclusion of law." In re SGL 
Carbon Corp., 200 F.3d 154, 159 (3d Cir. 1999) (citation 
omitted). In this case, Creditor argues that the 
Bankruptcy Court's exercise of discretion to allow a 
curative payment rather than dismiss the case 
was [**12]  premised on an errant legal conclusion—
specifically, the conclusion that "the Debtors were 
entitled to a discharge under section 1328(a) when they 
did not complete all of their payments within the 60-
month term of their Plan," Creditor Reply to Trustee Br., 
2, and we exercise plenary review over any conclusions 
of law that form the basis for an exercise of discretion, 
In re SGL Carbon Corp., 200 F.3d at 159; see also In re 
Mintze, 434 F.3d 222, 228 (3d Cir. 2006) (holding that 
before we can determine whether a bankruptcy court 
abused its discretion, we must determine as a matter of 
law whether the court "had any discretion to exercise"). 

In short, despite the different procedural posture of the 

two orders under review, both turn upon the same 
narrow and dispositive legal question: whether Debtors 
may be granted a completion discharge under § 
1328(a), despite having completed their plan base 
funding only after the end of the sixty-month term. The 
District Court correctly reviewed that question de novo 
when it was presented on each appeal, see Klaas II, 
539 B.R. at 469; Klaas IV, 555 B.R. at 506-07, and we 
will do the same. 

 
IV. Analysis 

Creditor argues that because, in her view, the 
Bankruptcy Code compels courts to dismiss a 
bankruptcy proceeding whenever a shortfall remains at 
the conclusion of the five-year term, the Bankruptcy 
Court here abused [**13]  its discretion in denying her 
Motion to Dismiss and erred in granting summary 
judgment. 

It appears this is a recurring problem in bankruptcy 
cases, for "many situations ... may arise in which 
completion of the monthly plan payments will not result 
in the payment of the dividends required by the 
Bankruptcy Code and promised in the plan," such as 
when "fees are higher than projected, administrative 
expenses are incurred, ... or larger than expected 
secured claims are filed" after plan confirmation. In re 
Estrada, 322 B.R. 149, 153 (Bankr. E.D. Cal. 2005). 
While the modification procedure may be used to adjust 
for some of these changes during the course of  [*828]  
the plan, "there will be the occasional case where the 
plan's insolvency is not apparent until very late in the 
case," and "despite the trustee's and the debtor's best 
efforts to avoid the problem, the plan payments may not 
fund" all dividends and expenses necessary to complete 
the plan base. Id.; see also In re Escobedo, 169 B.R. 
178 (Bankr. N.D. Ill. 1993). The Code does not 
expressly provide for this scenario, nor does it appear 
that the United States Trustee Offices have developed a 
consistent practice to address it. Oral Argument at 26:56 
(No. 15-3341), available at 
http://www.ca3.uscourts.gov/oral-argument-recordings 
.5 In the absence of an ex ante solution, however, we 

                                                 

5 We note that the practice of the Trustee in this case, of filing 
and then withdrawing motions to dismiss after the end of the 
plan term, appears problematic—tending to produce 
unnecessary litigation as it did here. Indeed, even the Trustee 
acknowledged a better approach would be to conduct an audit 
and provide notice to the parties by filing a motion for a status 
conference prior to the end of the plan term. Id. at 37:05. 



Page 12 of 15 
Klaas v. Shovlin (In re Klaas) 

 Kelly Neal  

hold that HN11[ ] bankruptcy courts retain [**14]  
discretion under the Bankruptcy Code to grant a 
reasonable grace period for debtors to cure an 
arrearage, and we also hold that the Bankruptcy Court 
here did not abuse its discretion in doing so in this case. 
We explain the basis for each holding below. 

A. Discretion under the Bankruptcy Code 

HN12[ ] We interpret provisions of the Bankruptcy 
Code using established canons of statutory 
construction. In re Armstrong World Indus., 432 F.3d at 
512. We begin with the plain language of the statute, 
and if its meaning is plain, we "make no further inquiry 
unless the literal application of the statute will end in a 
result that conflicts with Congress's intentions." Id. 
(citations omitted). We also read statutory provisions in 
context and avoid an interpretation that is incompatible 
with the rest of the law. United Sav. Ass'n of Tex. v. 
Timbers of Inwood Forest Assocs., Ltd., 484 U.S. 365, 
371, 108 S. Ct. 626, 98 L. Ed. 2d 740 (1988). 

Creditor argues that the plain language of the statute 
bars any payment after the plan term. Specifically, as 
Creditor points out, HN13[ ] § 1322 instructs that a 
court "may not" approve a proposed plan if it schedules 
payments over a period of more than five years. 11 
U.S.C. § 1322(d). Likewise, under § 1329, a court "may 
not" approve a proposed plan modification that would 
schedule payments to be due more than five years after 
the first payment under the original plan was due. [**15]  
11 U.S.C. § 1329(c). And in addition, the court must find 
the plan is proposed "in good faith" and it is anticipated 
at the time of confirmation or modification that "the 
debtor will be able to make all payments under the plan 
and to comply with the plan." 11 U.S.C. § 1325(a); § 
1329(b)(1) (incorporating the requirements of § 
1325(a)). 

In focusing on these sections of the Code, however, 
Creditor misapprehends the relevant question, which is 
not whether bankruptcy courts may confirm a plan or 
plan modification that proposes a plan term greater than 
five years. Plainly, it may not. The relevant question 
here, however, is whether HN14[ ] a bankruptcy court 
may deny a motion to dismiss and/or grant a completion 
discharge when there remains at the end of that plan 
term a shortfall that the debtor is willing and able to 
cure. And the answer to that question is that it may—an 
answer found in two entirely different sections of the 
Code, namely, § 1307, which governs the Bankruptcy 
Court's power to grant a dismissal, and § 1328, which 
governs its power to issue a completion discharge. 

 [*829]  HN15[ ] Section 1307, for example, not only 
has no express restriction on term length, but also 
provides that upon a material default, the court "may"—
not must—dismiss a case for cause. 11 U.S.C. § 
1307(c).6 That permissive language, [**16]  Anderson v. 
Yungkau, 329 U.S. 482, 485, 67 S. Ct. 428, 91 L. Ed. 
436 (1947), stands in contrast to the "may not" language 
of §§ 1322 and 1329, which by definition is prohibitive. 
11 U.S.C. § 102(4) (defining "may not" as "prohibitive, 
and not permissive"). Indeed, although no other Court of 
Appeals has squarely addressed this issue to date, a 
number of bankruptcy courts have, and the majority 
have drawn this same distinction between criteria for 
plan confirmation and criteria for dismissal.7 See, e.g., 
In re Brown, 296 B.R. 20, 22 (Bankr. N.D. Cal. 2003) 
("[W]hile the court may not confirm a plan which is to run 
for more than 60 months, nothing in the Code mandates 
dismissal of a case with a confirmed plan which ends up 
needing some extra time to complete."); In re Harter, 
279 B.R. 284, 288 (Bankr. S.D. Cal. 2002) ("[Section] 
1322(d) does not contain a 'drop dead' provision that 
mandates dismissal of the case after five years."); see 
also 8 Collier on Bankruptcy (16th Ed.), ¶ 1322.18[2] 
(footnote omitted) ("[S]ection 1322(d) ... focuses on the 
payments provided for by the plan. If payments are late, 
but the debtor is substantially complying with the plan, 
the court should allow the plan to be completed within a 
reasonable time after the stated term."). 

Likewise, HN16[ ] § 1328 directs bankruptcy courts to 
issue a completion discharge if the debtor has 
completed "all payments under the plan," 11 U.S.C. § 
1328(a), without an express requirement that such 
payments [**17]  were made within five years. While 
Creditor would read such a requirement into the phrase 
"under the plan," that reading would be in conflict with 
the way that phrase is used elsewhere in the Code. 
Section 1325(a)(6), for example, requires the 

                                                 

6 As the Bankruptcy Court here assumed Debtors' failure to 
fund the plan base before the end of the plan period 
constituted a "material default by the debtor with respect to a 
term of a confirmed plan," 11 U.S.C. § 1307(c)(6), Klaas I, 533 
B.R. at 487-88, and Debtors do not challenge this ruling on 
appeal, we will assume, without deciding, that the $1,123 
arrearage at issue constituted a plan default. 

7 The only Court of Appeals to have considered the issue is 
the Seventh Circuit, which recently assumed, without deciding, 
that a bankruptcy court had discretion to allow a debtor to cure 
a default resulting from a failure to make all payments within 
the five-year plan period. Germeraad v. Powers, 826 F.3d 962, 
968 (7th Cir. 2016). 
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Bankruptcy Court at confirmation to verify that the 
debtor is able "to make all payments under the plan" 
and also "to comply with the plan." 11 U.S.C. § 
1325(a)(6). Distinguishing between these two 
requirements would be unnecessary, and the first would 
be rendered superfluous, if, as Creditor asserts, making 
"all payments under the plan" requires perfect 
compliance with each plan term, including the term 
length.8 See In re Fesq, 153 F.3d 113, 115  [*830]  (3d 
Cir. 1998) ("[A]s a general rule of statutory construction 
'[w]e strive to avoid a result that would render statutory 
language superfluous, meaningless, or irrelevant.'"). 

In addition, HN17[ ] we have previously interpreted the 
nearly identical phrase "under a plan confirmed" as 
used in 11 U.S.C. § 1146(c) to simply mean "made 
pursuant to the authority conferred by such a plan," In re 
Hechinger Inv. Co. of Del., Inc., 335 F.3d 243, 254 (3d 
Cir. 2003), and we assume "identical words used in 
different parts of the same act are intended to have the 
same meaning," Sorenson v. Sec'y of Treasury of U.S., 
475 U.S. 851, 860, 106 S. Ct. 1600, 89 L. Ed. 2d 855 
(1986). Consistent with this canon, if the District Court 
allows a grace period so that the final payment [**18]  
exceeds five years, the payment due is still "pursuant to 
the authority conferred by [the] plan," In re Hechinger, 
335 F.3d at 254, so that if the debtor makes that 
payment, he will have completed all payments "under 
the plan" and the bankruptcy court "shall grant the 
debtor a discharge. 11 U.S.C. § 1328(a).9 
                                                 

8 Creditor seeks to engraft principles of contract law onto our 
statutory interpretation, insisting that payment within sixty 
months is a necessary condition precedent to discharge and 
that a failure to fully fund the plan within sixty months is 
therefore an irreparable breach of the plan. True, the Klaases' 
plan contains a clause that prohibits the Trustee from 
extending the plan term beyond sixty months. But even if this 
could be read to prohibit the Trustee from accepting the late 
payment made in this case, we have never held that a Chapter 
13 plan creates a contract between a debtor and his creditors 
governed by common law principles, nor have we held that all 
of the debtor's rights under the Bankruptcy Code are 
extinguished upon breach of any particular plan term. Creditor 
relies on our holding in In re Shenango Group, Inc., in which 
we applied contract principles in the bankruptcy context, but 
we did so there to resolve a dispute about the correct 
construction of a Chapter 11 reorganization plan, not to 
interpret the rights of the parties under the Bankruptcy Code 
itself. 501 F.3d 338, 344 (3d Cir. 2007). This analogy is 
therefore unavailing. 

9 For the avoidance of all doubt, HN18[ ] we are not holding 
that a debtor has an absolute right under the Bankruptcy Code 

While the text is unambiguous and we need not refer to 
legislative history, the history of the act here reinforces 
our conclusion and sheds light on the statute's purpose. 
See Sec. & Exch. Comm'n v. C. M. Joiner Leasing 
Corp., 320 U.S. 344, 350-51, 64 S. Ct. 120, 88 L. Ed. 88 
(1943). The Bankruptcy Reform Act of 1978 amended 
the former Bankruptcy Act, which the Reform Act 
described as "overly stringent and formalized," in order 
to make wage earner plans more flexible and to 
encourage the use of debt repayment plans rather than 
liquidation. H.R. Rep. No. 95-595, at 117 (1977). The 
House Judiciary Committee Report for the Reform Act 
also lamented that wage payment plans had become "a 
way of life for certain debtors" and that extensions on 
plans for seven to ten years had "become the closest 
thing there is to indentured servitude; it lasts for an 
indentifiable [sic] period, and does not provide the relief 
and fresh start for the debtor that is the essence of 
modern bankruptcy law." Id. In response to Congress's 
evident concern about debtors [**19]  being forced to 
remain in repayment plans indefinitely, the Act capped 
the plan term at five years, an amendment the District 
Court here aptly described as intended to provide "a 
shield" for debtors rather than "a sword" for creditors. 
Klaas IV, 555 B.R. at 513. Interpreting §§ 1307 and 
1328 to mandate dismissal and preclude a completion 
discharge thus would be contrary not only to the 
language of the Bankruptcy Code but also to the 
purpose of the five-year cap. 

In view of the statutory language and purpose, we find 
Creditor's remaining two objections unpersuasive. First, 
Creditor points out that 11 U.S.C. § 1329(c) prohibits 
courts from approving a plan modification that would 
provide for payments beyond five years. Creditor 
contends that the bankruptcy court may not  [*831]  
grant forgiveness where it could not otherwise grant 
permission, and that allowing debtors to make a plan 
payment after five years would constitute an informal 
modification of the plan beyond the five years permitted 
by § 1329(c). Debtors in this situation, however, are not 
seeking to modify their commitments and create a new 
plan, but instead to complete the payments owed under 
their confirmed plan. We therefore agree with the 
Seventh Circuit's observation, albeit dictum, that 

                                                                                     
to cure an arrearage after the five-year limit has passed and 
thus obtain a completion discharge. Rather, we interpret the 
statute to grant bankruptcy courts discretion to deny dismissal 
and allow a grace period, so that if such payment is made 
within that grace period, the debtor will then have completed 
"all payments under the plan" and only then would be 
statutorily entitled to a discharge. 11 U.S.C. § 1328(a). 
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allowing [**20]  such curative payments would not 
modify the plan because the payments at issue "would 
not be payments 'provide[d] for' by [a] modified plan; 
rather, they would be payments made to cure a default 
... i.e., payments made because the debtors did not 
make the payments 'provide[d] for' by the plan in the 
first place." Germeraad v. Powers, 826 F.3d 962, 968 
(7th Cir. 2016). Moreover, as the Bankruptcy Court 
noted, given that debtors who default early in the case 
can cure the default without requesting formal 
modification, denying that opportunity to debtors after a 
lengthy track record of good faith payments would 
"impose a standard of perfection at the conclusion of the 
plan term that does not exist at any other point in the 
case." Klaas I, 533 B.R. at 487. 

Second, Creditor asserts that a hardship discharge, 
pursuant to 11 U.S.C. § 1328(b), is the exclusive 
remedy for a debtor who fails to make all payments 
within the five-year plan period, foreclosing a completion 
discharge by way of a late curative payment. HN19[ ] 
Section 1328(b) gives a bankruptcy court discretion to 
grant a hardship discharge when a debtor fails to 
complete all payments under the plan "due to 
circumstances for which the debtor should not justly be 
held accountable." 11 U.S.C. § 1328(b). That section, 
however, provides a stop-gap for debtors who tried in 
good faith to complete [**21]  all payments and find 
themselves at the end of the plan term unable to do so. 
That bankruptcy courts may grant a partial discharge in 
that situation has no bearing on whether they may 
decline to dismiss the bankruptcy proceeding and may 
grant a completion discharge for debtors who are able 
and willing at the end of their plan term to complete their 
plan funding. 

Creditor's argument would also produce absurd results. 
Where, as here, debtors substantially complied with the 
Plan and acted in good faith to make a prompt payment 
as soon as they were notified of an arrearage, it would 
hardly make sense to deny them the benefit of Chapter 
13 bankruptcy by dismissing the entire proceeding. Nor 
would it make sense to require such debtors to seek a 
hardship discharge, i.e., to withhold the remainder of the 
plan funding that they have at their disposal and deprive 
creditors of those distributions simply because the 
payment is late. On the contrary, that would contravene 
HN20[ ] the Code's goal of "provid[ing] for the efficient 
and equitable distribution of an insolvent debtor's 
remaining assets to its creditors," Westmoreland Human 
Opportunities, Inc. v. Walsh, 246 F.3d 233, 251 (3d Cir. 
2001), and we decline to interpret § 1328 in such a 
manner, see United States v. Am. Trucking Ass'ns, Inc., 

310 U.S. 534, 543, 60 S. Ct. 1059, 84 L. Ed. 1345 
(1940) (instructing courts to construe the language 
of [**22]  statutes to avoid results that are "absurd" or 
"at variance with the policy of the legislation as a 
whole"). 

B. The Bankruptcy Court's Exercise of Discretion 

Having concluded that HN21[ ] bankruptcy courts have 
discretion to allow a grace period for a late curative 
payment and thus to deny dismissal and issue a 
completion discharge, we turn to the question  [*832]  
whether the Bankruptcy Court here exercised that 
discretion properly. Before we can make that 
determination, however, we must first identify what 
factors should inform the exercise of that discretion. 

While none of our sister Circuits have yet examined this 
threshold question, the bankruptcy courts that have 
addressed this question consistently rely on In re 
Brown, which identified four factors as relevant: "[(1)] 
How much longer is it going to take to complete the 
plan?[; (2)] Has the debtor been diligently making plan 
payments?[; (3)] How much time has elapsed since 
confirmation before dismissal is sought?[; and (4)] If the 
plan cannot be completed on time due to a large 
prepetition claim, was the debtor culpable in failing to 
properly schedule the claim?" 296 B.R. at 22.10 

We agree [**23]  that In re Brown offers a helpful 
starting point, but it does not account for certain 
additional factors we deem relevant, such as the 
materiality of the default or whether allowing a cure 
would prejudice any creditors—two considerations that 
the Code expressly identifies as relevant to a motion to 
dismiss. See 11 U.S.C. § 1307(c). In addition, we draw 
helpful guidance from our case law concerning the 
circumstances in which a district court, in the exercise of 

                                                 

10 See, e.g., In re Henry, 368 B.R. 696, 701-02 (N.D. Ill. 2007) 
(affirming a bankruptcy court's application of the In re Brown 
factors and its exercise of discretion to allow a cure); In re Hill, 
374 B.R. 745, 749-50 (Bankr. S.D. Cal. 2007) (allowing a cure 
based on the debtors' history of consistent payments and lack 
of culpability); cf. In re Black, 78 B.R. 840, 843 (Bankr. S.D. 
Ohio 1987) (noting that a cure was appropriate because 
creditors would receive a sufficient dividend). Bankruptcy 
treatises likewise cite In re Brown, see, e.g., Hon. W. Homer 
Drake, Jr., et al., Chapter 13 Practice & Procedure, § 4:9 
Maximum Duration of Plan (2d ed. 2016); Francis C. 
Amendola, et al., 8A C.J.S. Bankruptcy § 152 What 
Constitutes Cause (2017), or advise that a cure should be 
permitted if the debtor is "substantially complying with the 
plan," 8 Collier on Bankruptcy (16th Ed.), ¶ 1322.18[2]. 
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its discretion, may set aside a default judgment. 
HN22[ ] In that context, we also have instructed district 
courts to consider any prejudice the plaintiff will suffer if 
the default is lifted, as well as the defaulting defendant's 
ability to present a meritorious defense, the excusability 
or culpability of the defendant's conduct, and the 
effectiveness of applying alternative sanctions. See 
Emcasco Ins. Co. v. Sambrick, 834 F.2d 71, 73 (3d Cir. 
1987). 

HN23[ ] Building on In re Brown, and taking into 
account considerations relevant to § 1307(c) and the 
analogous default judgment context, we conclude the 
non-exhaustive list of factors a bankruptcy court should 
consider in deciding whether to allow a grace period 
include: (1) whether the debtor substantially complied 
with the plan, including the debtor's diligence in making 
prior payments; [**24]  (2) the feasibility of completing 
the plan if permitted, including the length of time needed 
and amount of arrearage due; (3) whether allowing a 
cure would prejudice any creditors; (4) whether the 
debtor's conduct is excusable or culpable, taking into 
account the cause of the shortfall and the timeliness of 
notice to the debtor; and (5) the availability and relative 
equities of other remedies, including conversion and 
hardship discharge. 

Applying these factors, we have no trouble concluding 
that the Bankruptcy Court here properly exercised its 
discretion. First, the Bankruptcy Court found that 
Debtors had diligently and timely made each of the sixty 
monthly payments called for in their plan, had promptly 
augmented their payments when the mortgage payment 
increased midterm, and had not violated any other plan 
terms. Klaas I, 533 B.R. at 484-85, 488-89; Klaas III, 
548 B.R. at 417. 

 [*833]  Second, the Bankruptcy Court found that a cure 
was feasible: the arrearage was small relative to the 
plan base; Debtors were financially able and willing to 
cure; and Debtors did so promptly once notified, making 
payment even before the hearing on the motion. Klaas I, 
533 B.R. at 488-89. 

Third, crucial to the Bankruptcy Court's conclusion and 
ours today, that court found the tardiness of the 
curative [**25]  payment did not adversely affect any 
creditor. Klaas III, 548 B.R. at 425. On the contrary, it 
completed the plan base and enhanced the funds 
available for distribution. Even Creditor does not 
contend that her rights under the plan were prejudiced. 

Fourth, the Bankruptcy Court found that the shortfall 

was not the result of an unreasonable or culpable delay 
by Debtors, and the only cause for the arrearage 
identified in the record or by the parties at argument was 
the Trustee's own fee increase that the Trustee did not 
call to Debtors' attention until after the end of the plan 
term. Id. at 424. Creditor has not suggested that 
Debtors had knowledge of the arrearage before that 
point, and the record indicates that the reason they did 
not was the approach taken by the Trustee of filing a 
Motion to Dismiss in the sixty-first month and 
withdrawing it instead of, e.g., conducting an audit and 
giving notice to Debtors before the plan term had ended. 
Had Debtors received such notice, their prior conduct in 
diligently making all payments, including the interim 
increase, indicates they likely would have completed the 
plan base before sixty months if given the opportunity. 

Finally, conversion and hardship discharge would be 
nonsensical [**26]  in this situation, and modification 
was no longer permitted. Considering the consequences 
to Creditor of allowing a cure and the consequences to 
Debtors of disallowing it in these circumstances, the 
equities weigh in favor of Debtors, and the Bankruptcy 
Court reasonably concluded that allowing a cure would 
further the goals of the Bankruptcy Code and the plan. 

Under these circumstances, the Bankruptcy Court was 
well within its discretion to decline to dismiss and to 
grant summary judgment and a discharge to Debtors. 

 
V. Conclusion 

For the foregoing reasons, we will affirm the order and 
judgment of the District Court, and by extension the 
Bankruptcy Court. 
 

 
End of Document 



12. In re Kinney, 5 F.4th 1136 (10th Cir. 2021) 



In re Kinney, 5 F.4th 1136 (2021)
70 Bankr.Ct.Dec. 133

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 1

5 F.4th 1136
United States Court of Appeals, Tenth Circuit.

IN RE: Margaret L. KINNEY, Debtor.
Margaret L. Kinney, Appellant,

v.
HSBC Bank USA, N.A., Appellee.

Douglas B. Kiel, Chapter 13 Trustee, Amicus Curiae.

No. 20-1122
|

FILED July 23, 2021

Synopsis
Background: When injuries that Chapter 13 debtor sustained
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and debtor moved for reconsideration. The Bankruptcy
Court, Brown, J., 2019 WL 7938816, denied motion for
reconsideration. Debtor appealed.

The Court of Appeals, Bacharach, Circuit Judge, held that
bankruptcy court had no discretion, when injuries that
Chapter 13 debtor sustained in car accident caused her to miss
mortgage payments during the final months of her maximum
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Opinion

BACHARACH, Circuit Judge.

*1139  The bankruptcy code provides a five-year limit on

payment plans under Chapter 13. 11 U.S.C. § 1322(d).
Once a debtor completes payments under the plan, the

bankruptcy court must grant a discharge. 11 U.S.C. §
1328(a).

This appeal arises because Ms. Margaret L. Kinney failed
to make some of the required mortgage payments within
her plan's five-year period. Shortly after the five-year period
ended, however, she made the back payments and requested
a discharge. The bankruptcy court denied the request and
dismissed the case.

The issue on appeal is whether the bankruptcy court
could grant a discharge, and the answer turns on how we
characterize Ms. Kinney's late payments. She characterizes
them as a cure for her earlier default; HSBC Bank
characterizes them as an impermissible effort to modify the
plan. We agree with the bank and affirm.

1. Chapter 13 plans are limited to five years.
Chapter 13 of the bankruptcy code allows qualifying
debtors to cover claims through “plans” that pledge future

earnings. 11 U.S.C. §§ 1321, 1322(a)– (c). Upon

confirmation, the plans bind the debtors and creditors. 11
U.S.C. § 1327.

But the code also allows modification of the plan. Through
modification, a bankruptcy court can

• “extend or reduce the time for ... payments” ( 11 U.S.C.
§ 1329(a)(2)) and

• permit the debtor to cure a default on a mortgage payment

( In re Hoggle, 12 F.3d 1008, 1011 (11th Cir. 1994)).
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But modifications cannot provide for payments more than

five years after the deadline for the first payment. 11
U.S.C. § 1329(c).

A Chapter 13 bankruptcy case ends in discharge, conversion
to Chapter 7, or dismissal. See Part 5(B)(1), below. Dismissals

and conversions are governed by 11 U.S.C. § 1307;

discharges are governed by 11 U.S.C. § 1328.

2. After suffering a car accident, Ms. Kinney missed two
mortgage payments to the bank in the final months of
her Chapter 13 plan.
Ms. Kinney filed bankruptcy under Chapter 13. Her plan,
ultimately confirmed, required monthly mortgage payments

to the bank. 1

Ms. Kinney was current with her mortgage payments when
she filed bankruptcy, and she made her first post-petition

payment in November 2013. 2  Under the plan, *1140  she
needed to keep making timely mortgage payments through
November 2018.

But misfortune struck: In March 2018, Ms. Kinney suffered
a car accident. The accident triggered substantial expenses,
and Ms. Kinney missed two mortgage payments in the final
months of the five-year plan. (After the plan ended, Ms.
Kinney missed two more mortgage payments.)

3. Because Ms. Kinney had not completed her payments
within five years, the bankruptcy court concluded that it
lacked discretion to grant a discharge.
The missed mortgage payments constituted a material default;
so after the five-year plan had ended, the bank moved
to dismiss the bankruptcy case. Ms. Kinney objected and
tendered the back payments; but the bankruptcy court granted
the motion to dismiss, reasoning that a discharge was
no longer possible. Ms. Kinney unsuccessfully moved for
reconsideration and now appeals.

4. We conduct de novo review of the bankruptcy court's
interpretation of the code provision.
The bankruptcy code states that the court “may” dismiss a

Chapter 13 case. 11 U.S.C. § 1307(c). Given the word
“may,” we would ordinarily review the dismissal for an

abuse of discretion. See Woodworker's Supply, Inc. v.
Principal Mut. Life Ins. Co., 170 F.3d 985, 995–96 (10th Cir.
1999) (applying the abuse-of-discretion standard based on the
statutory term “may”).

But the issue here is a legal one, and a bankruptcy court abuses

its discretion by making a legal error. See Cooter & Gell
v. Hartmarx Corp., 496 U.S. 384, 405, 110 S.Ct. 2447, 110
L.Ed.2d 359 (1990). To determine whether the bankruptcy
court legally erred in construing the code provisions, we

conduct de novo review. In re Scrivner, 535 F.3d 1258,
1262 (10th Cir. 2008).

5. Though the bankruptcy code is ambiguous, its
language suggests that discharge is allowable only if the
debtor had no ongoing material default when the plan
ended.
Conducting de novo review, we consider whether the
bankruptcy code permits the court to treat Ms. Kinney's
late payments as a “cure” rather than an impermissible
“modification” of the plan. On this question, the code itself is
ambiguous; but its language suggests that the late payments
do not constitute a cure of the default. The statutory language
thus supports the bank's position that the court couldn't grant
Ms. Kinney a discharge.

A. We consider the code's language.
We start with the language of the code, giving undefined terms

their “ordinary meaning.” Ransom v. FIA Card Servs.,
N.A., 562 U.S. 61, 69, 131 S.Ct. 716, 178 L.Ed.2d 603

(2011); Hamilton v. Lanning, 560 U.S. 505, 513, 130 S.Ct.

2464, 177 L.Ed.2d 23 (2010) (quoting Asgrow Seed Co. v.
Winterboer, 513 U.S. 179, 187, 115 S.Ct. 788, 130 L.Ed.2d
682 (1995)). To avoid interpretations incompatible with the
rest of the code, we read the provisions in the context of each

other. United Sav. Ass'n of Texas v. Timbers of Inwood
Forest Assocs., Ltd., 484 U.S. 365, 371, 108 S.Ct. 626, 98
L.Ed.2d 740 (1988).

The code is ambiguous if it can be “understood by reasonably
well-informed persons in two or more different senses.”

In re Geneva Steel Co., 281 F.3d 1173, 1178 (10th Cir.
2002) (internal quotation marks omitted). Ambiguity depends
on “the language itself, the specific context in which that
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language is used, and the broader context of the statute as a

whole.” *1141  Bd. of Cty. Comm'rs of Boulder Cty. v.
Suncor Energy (U.S.A.) Inc., 965 F.3d 792, 804 (10th Cir.
2020) (quoting Ceco Concrete Const., LLC v. Centennial
State Carpenters Pension Tr., 821 F.3d 1250, 1258 (10th
Cir. 2016)). If the code is ambiguous, we can consider

congressional intent. In re Geneva Steel Co., 281 F.3d at
1178.

B. The code's language is ambiguous.
A discharge is necessary upon the debtor's “completion ... of

all payments under the plan.” 11 U.S.C. § 1328(a). But the
code doesn't define this phrase, so we must decide whether
payments could contribute to a “completion ... of all payments
under the plan” when the payments come after expiration of
the plan's five-year term.

On this question, other courts differ based on how they
interpret the statutory phrase “completion ... of all payments

under the plan.” 3  These differences are understandable in

light of the ambiguity inherent in the combination of §§

1307(c), 1322, 1325, 1328(a), and 1329.

(1) Sections 1307(c) and 1328(a) don't
definitively resolve the extent of discretion over
dismissal and discharge, but suggest that discharge
is unavailable when the plan ends with an ongoing
material default.

The code gives the bankruptcy courts three options:

1. grant a discharge ( 11 U.S.C. § 1328(a))

2. dismiss the case ( 11 U.S.C. § 1307(c)(6))

3. convert the case to a Chapter 7 bankruptcy ( 11 U.S.C.
§ 1307(c)(6))

The options differ in the extent of discretion that they provide.

Section 1307(c)(6) says that a bankruptcy court “may”
order dismissal or conversion if debtors have materially

defaulted. 11 U.S.C. § 1307(c)(6). “May” usually implies

some discretion. Cortez Byrd Chips, Inc. v. Bill Harbert

Const. Co., 529 U.S. 193, 198–99, 120 S.Ct. 1331, 146
L.Ed.2d 171 (2000); see Part 4, above.

But under § 1328(a), a district court “shall” grant
discharges to debtors who have completed payments under

the plans. 11 U.S.C. § 1328(a). 4  The term *1142  “shall”
means that discharges are mandatory if debtors complete the

payments under their plans. Forest Guardians v. Babbitt,

174 F.3d 1178, 1187 (10th Cir. 1999); see 11 U.S.C. §

1328(a). So § 1328(a) supports a discharge only if the late
payments were considered “under the plan.”

Ms. Kinney argues that discharge was permissible because the
court could regard her payments as “under the plan.” She did
make the payments, but were they completed “under the plan”
if they came after its expiration?

To answer we start with the term “under.” The term “under”
is a “chameleon,” bearing ambiguity in light of its multiple

meanings. See Pereira v. Sessions, ––– U.S. ––––, 138
S. Ct. 2105, 2117, 201 L.Ed.2d 433 (2018) (“chameleon”);

Fla. Dep't of Revenue v. Piccadilly Cafeterias, Inc., 554
U.S. 33, 40–41, 128 S.Ct. 2326, 171 L.Ed.2d 203 (2008)
(recognizing that “under” bears multiple meanings and “both

sides present credible interpretations”). 5  To ascertain the
better interpretation of this ambiguous term, we must focus

on the context. See Pereira, 138 S. Ct. at 2117 (stating that
the Court must draw the meaning of “under” from its context).
The context here suggests that the payments are “under the
plan” only if they are subject to or under the authority of the
plan.

“Under” connects two nouns: “payments” and “plan.” 11
U.S.C. § 1128(a). Though “under” bears multiple meanings, a
payment “under” a bankruptcy plan is “more natural[ly]” read
as something “subject to ... or under the authority of” the plan.

Piccadilly Cafeterias, 554 U.S. at 39–41, 128 S.Ct. 2326.

An earlier version of the code used a similar term in a
different provision, referring to a transfer “under a plan

confirmed.” 11 U.S.C. § 1146(c) (2000). To apply this
provision, the Supreme Court considered whether a transfer
could be “under” a confirmed plan if the transfer had preceded
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confirmation of the plan. Piccadilly Cafeterias, 554 U.S. at
35, 128 S.Ct. 2326. The Court answered “no,” reasoning that

• the “more natural” reading of “under” suggests that the
transfer must be “subject to” or “under the authority of”

the plan ( id. at 39, 128 S.Ct. 2326) and

• the transfer could not be subject to or under the authority

of the plan if the plan had not yet been confirmed ( id.
at 41, 128 S.Ct. 2326).

The Supreme Court cited a Third Circuit opinion, In
re Hechinger Investment Co. of Delaware, Inc., 335 F.3d

243 (3d Cir. 2003). E.g., id. at 38, 40, 128 S.Ct. 2326.

Hechinger had drawn the same conclusion:

After considering all of these definitions [of the term
“under”], we believe that the most natural reading of

the phrase “under a plan confirmed” in 11 U.S.C. §
1146(c) is “authorized” by such a plan. [See Random House
Dictionary of the English Language 1543 (unabridged ed.
1967)]. When an action is said to be taken “under” a
provision at law or a document having legal effect, what
is generally meant is that the action is “authorized” by
the provision of law or legal document. Thus, if a claim

is asserted “under” 42 U.S.C. § 1983, Section 1983
provides the authority for the *1143  claim. If a motion is

made “under” Fed. R. Civ. P. 12(b)(6), that rule provides
the authority for the motion. If benefits are paid “under”
a pension or welfare plan, the payments are authorized by
the plan.

On this reading, if an instrument of transfer is made
or delivered “under” a plan, the plan must provide the
authority for the transaction.

335 F.3d at 252; see also In re NVR, LP, 189 F.3d 442,
457–58 (4th Cir. 1999) (concluding that the plain meaning
of “under” forecloses characterization of preconfirmation

transfers as “under a plan confirmed” for purposes of 11
U.S.C. § 1146(c)).

Likewise, the more natural reading here is that the payments
could fall “under” a plan only if the plan remained in
existence. The Supreme Court concluded that a transfer likely
hadn't fallen “under” a plan if it hadn't been confirmed yet. See

pp. 1142–43, above. There is no reason for a different result
when a plan has expired.

Ms. Kinney insists that even though the plan had ended,
she could informally cure her default by making the late
payments. But if those payments came after the plan had
ended, they wouldn't have been “subject to” or “authorized
by” the plan. So the statutory term “under” suggests that the
payments would permit a discharge only if they had been
made during the existence of the plan.

(2) Section 1307(c) does not control.

Ms. Kinney argues that § 1307(c) controls because it is

specific to dismissals. But § 1307(c) is no more specific

than § 1328(a); these sections simply authorize the three
possible outcomes (dismissal, conversion to a Chapter 7
bankruptcy, or discharge). See Part 5(B)(1), above.

Ms. Kinney also argues that § 1307(c)’s permissive
language creates discretion to order dismissal. The bank

disagrees, arguing that the court lacks discretion under §
1328(a) because the five-year plan ended with an ongoing
material default.

According to Ms. Kinney, the bank's interpretation erases

§ 1307’s use of the word “may.” We disagree, for the
code still gives discretion to the court in various situations
involving material defaults. For example, the court has
discretion to avoid dismissal of a Chapter 13 case by

• permitting modification of the plan before it has ended
and

• granting a hardship discharge.

See, e.g., In re Hoggle, 12 F.3d 1008, 1011 (11th Cir.
1994) (allowing a debtor to cure a default on mortgage

payments through modification of the plan); 11 U.S.C. §

1328(b)– (c) (permitting a court to grant a discharge based
on partial hardship despite the failure to complete the plan
payments). So even if the bankruptcy court lacked discretion
to regard Ms. Kinney's late payments as “under the plan,” the

bank's interpretation would still give effect to § 1307(c)’s
permissive “may.”
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The bankruptcy code suggests that material defaults cannot be

cured after the plan has ended. But § 1307(c) does not say
whether payments can be “under the plan” when they're made
after the plan has ended. So we must consider whether other
sections clarify the meaning of the phrase “under the plan.”

(3) The other statutory provisions are ambiguous
on whether payments after the five-year period are
“under the plan.”

The parties point to four other sections ( §§ 1322, 1325,

1328, and 1329) in debating whether “payments under
the plan” include payments following expiration of the plan.
These sections are not conclusive, but the better interpretation
is that the late *1144  payments are not “under the plan” if
it has already expired.

a. Sections 1322 and 1329 suggest that payments
after the plan's expiration are not “under the plan.”

The bank argues that under §§ 1322 and 1329, a debtor
doesn't complete payments “under the plan” if the payments
come after the plan has expired. As Ms. Kinney argues, these
sections don't remove the ambiguity. But they do suggest that
the late payments are not “under the plan.”

Under § 1322, a Chapter 13 debtor cannot commit to a

plan lasting more than five years. 11 U.S.C. § 1322(d).

And § 1329 permits some types of plan modifications,
including those extending or shortening “the time for ...

payments [under the plan].” 11 U.S.C. § 1329(a)(2). But
modified plans are also subject to the five-year time limit.

11 U.S.C. § 1329(c). Together, §§ 1322 and 1329(a)
(2) suggest that a late payment is simply an effort to modify
the plan by extending the time for payment.

Suppose that after the accident, Ms. Kinney had moved for
an extension of time, asking the bankruptcy court to allow
her to make the back payments soon after the five-year period
had ended. As Ms. Kinney conceded in oral argument, the
court would have needed to deny the motion. Oral Argument
at 2:36–2:50.

Ms. Kinney nonetheless urges consideration of her late
payments as an informal cure rather than an improper
modification. But this approach would nullify the code's

restrictions on modifications. See In re Scrivner, 535 F.3d
1258, 1263 (10th Cir. 2008) (“[T]o allow the bankruptcy
court, through principles of equity, to grant any more or less
than what the clear language of [the code] mandates would
be tantamount to judicial legislation and is something that

should be left to Congress, not the courts.”) (quoting In re
Alderete, 412 F.3d 1200, 1207 (10th Cir. 2005)). How could
a bankruptcy court forgive a late payment as an informal cure
if the court couldn't approve the payment through a properly

filed motion? So §§ 1322 and 1329(a)(2) suggest that
a debtor completes payments “under the plan” only when the
payments come during the plan's five-year period.

b. Sections 1325 and 1328 do not require us to
characterize payments after the five-year period as
payments under the plan.

Section 1325. Ms. Kinney relies partly on § 1325(a)
(6), which requires confirmation of a plan if “the debtor will
be able to make all payments under the plan and to comply

with the plan.” 11 U.S.C. § 1325(a)(6). The Third Circuit
interpreted this language to imply that a debtor can make
payments under the plan without complying with the plan's

terms. In re Klaas, 858 F.3d 820, 829–30 (3d Cir. 2017).

But this language doesn't show that post-plan payments are
“under the plan.” For instance, a debtor may make a late
payment while the plan remains in effect. The late payment
would not “comply with” the plan, but could still be “under
the plan.” So the Third Circuit's distinction sheds no light
on whether payments after the five-year period are payments
“under the plan.”

Section 1328. Ms. Kinney also argues that because §
1328(a) does not require timeliness for “payments under the
plan,” debtors need not complete the plan payments within
five years. We disagree.

As Ms. Kinney points out, § 1307 elsewhere requires

“timely” actions. 11 U.S.C. § 1307(c)(3)–(4). In those
places, however, the code otherwise gives no guidance on

timing. For example, § 1307(c)(3) allows dismissal for
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“failure to file a plan timely under section 1321 of this

title.” 11 U.S.C. § 1307(c)(3) (emphasis added). Because

*1145  § 1321 does not itself specify a time requirement,
the term “timely” is needed to prevent overeager creditors
from moving to dismiss when the debtor still has time to file
a plan.

But the term is unnecessary in § 1328(a); here the phrase
“under the plan” is naturally read to require that a plan remain

in effect when the payments are made. See Fla. Dep't
of Revenue v. Piccadilly Cafeterias, Inc., 554 U.S. 33, 45,
128 S.Ct. 2326, 171 L.Ed.2d 203 (2008). And it's not clear
whether “timely” here would mean that the payments came

• within the five-year period or

• by the due-date for each monthly payment.

Either interpretation is reasonable.

* * *

The parties present competing arguments from the statutory
language, but none is conclusive. In the end, there's no code
provision that expressly allows or prohibits a discharge when
the debtor has not completed the plan payments by the end of
the five-year period. So the text is ambiguous.

Because the text is ambiguous, we “seek guidance from
Congress's intent, a task aided by reviewing the legislative

history.” In re Geneva Steel Co., 281 F.3d 1173, 1178
(10th Cir. 2002). Along with the legislative history, we
consider which interpretation best fits the statutory language.

Circuit City Stores, Inc. v. Adams, 532 U.S. 105, 119, 121
S.Ct. 1302, 149 L.Ed.2d 234 (2001).

In our view, the statutory language suggests that Ms. Kinney's
late payments are not “under the plan” because they came
after the plan had already ended. This suggestion is supported
by the legislative history of Chapter 13.

6. Congress intended to limit payments under Chapter
13 plans to five years.
The legislative history is also ambiguous, but likewise
supports the bank's interpretation of the code.

“The principal purpose of the Bankruptcy Code is to grant
a ‘fresh start’ to the ‘honest but unfortunate debtor.’ ”

Marrama v. Citizens Bank of Mass., 549 U.S. 365, 367,

127 S.Ct. 1105, 166 L.Ed.2d 956 (2007) (quoting Grogan
v. Garner, 498 U.S. 279, 286–87, 111 S.Ct. 654, 112 L.Ed.2d
755 (1991)). Concern for this purpose led the 1977 House
Judiciary Committee to criticize the frequency of court-
supervised repayment plans lasting seven to ten years:

[I]nadequate supervision of debtors
attempting to perform under wage
earner plans have made them a way of
life for certain debtors. Extensions on
plans, new cases, and newly incurred
debts put some debtors under court
supervised repayment plans for seven
to ten years. This has become the
closest thing there is to indentured
servitude; it lasts for an identifiable
period, and does not provide the relief
and fresh start for the debtor that is the
essence of modern bankruptcy law.

House Judiciary Committee Report for the Reform Act,
H.R. Rep. No. 95–595, at 117 (1977), reprinted in 1978
U.S.C.C.A.N. 5963, 6078 (footnotes omitted).

On the other hand, the 1977 House Judiciary Committee
regarded Chapter 13's predecessor as “overly stringent and
formalized.” Id. The Committee observed that Chapter 13
had “simplifie[d], expand[ed], and ma[de] more flexible wage
earner plans.” Id. at 117–18.

The bank argues that allowing debtors to informally cure
their plans would lead to a “slippery slope” that extends the
duration of plans, the evil that Congress tried *1146  to

prevent. This concern is not entirely hypothetical. In In re
Henry, 368 B.R. 696 (N.D. Ill. 2007), the district court applied
a flexible test to allow a debtor to take an “extra 30 months”

beyond the 5-year plan. Id. at 701–02.

Despite the potential for lengthy plans, recognition of
informal cures could permit fresh starts by injecting flexibility

into administration of the plan. 6  Given the benefit of
flexibility, the Third Circuit views the five-year limit on
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plans as a “shield” for debtors rather than as a “sword” for

creditors. In re Klaas, 858 F.3d 820, 830 (3d Cir. 2017).
This approach makes sense because dismissal or conversion
to a Chapter 7 bankruptcy could hurt both the debtor and

creditor. 7

But the 1977 House Judiciary Committee Report reflects
Congress's concern as to “inadequate supervision” and
indefinite extensions of payment plans. House Judiciary
Committee Report for the Reform Act, H.R. Rep. No. 95–595,
at 117 (1977), reprinted in 1978 U.S.C.C.A.N. 5963, 6077.
The Committee apparently reasoned that

• what is best for an individual debtor might not be what is
best for debtors as a whole and

• strict deadlines are best for debtors as a whole.

Second, the bankruptcy court points out that without informal
extensions, most Chapter 13 debtors would lack meaningful
breathing room. Appellant's App'x at 175. After 2005,
Chapter 13 plans for above-median debtors must last exactly
five years (unless the debtors are fully paying all unsecured

claims). See 11 U.S.C. § 1325(b)(4). 8

Strict enforcement of the five-year period would inevitably
limit the court's flexibility when debtors experience
unexpected calamities in the final stages of their plans. But
Congress presumably recognized the problem when requiring
plans to last five years and prohibiting plan extensions.
Indeed, Congress labelled the section “Chapter 13 plans to
have 5-year duration in certain cases.” Bankruptcy Abuse
Prevention and Consumer Protection Act of 2005, *1147
Pub. L. 109–8, Title III, § 318, Apr. 20, 2005, 119 Stat. 23.

Recent legislation suggests congressional recognition that the
bankruptcy code prohibited informal cures after expiration of
the five-year period. In December 2020, Congress inserted

a new subsection “i” in 11 U.S.C. § 1328. The new
subsection allows discharges for debtors, like Ms. Kinney,
who have “not completed payments to ... a creditor holding a
security interest in the principal residence of the debtor” if

(2)(A) the plan provides for the curing of a default and
maintenance of payments on a residential mortgage under

§ 1322(b)(5); and

(B) the debtor has entered into a forbearance agreement or
loan modification with the holder or servicer ....

11 U.S.C. § 1328(i)(2); Consolidated Appropriations Act,
2021, Pub. L. 116-260, Div. FF, Title X, § 1001(b)(1)–(2),
Dec. 27, 2020, 134 Stat. 3217. This provision, which was
effective upon enactment, expires in December 2021. Id.

This enactment suggests that (1) Congress realizes that
unexpected calamities prevent many Chapter 13 debtors, like
Ms. Kinney, from timely paying their mortgages and (2)
Congress tried to soften the blow without disturbing the code's
other limitations.

* * *

So in our view, Congress intended to strictly limit the time for
payments under Chapter 13 plans.

7. Conclusion
We affirm the dismissal of Ms. Kinney's Chapter 13 case.
Although the Code's language and legislative history are
ambiguous, both suggest that Congress intended to limit
Chapter 13 plan payments to five years.

If Ms. Kinney wanted to avoid a material default, she needed
a plan modification. But the court couldn't permit Ms. Kinney
to cure her default once the plan's five-year period ended.

Given Ms. Kinney's material default, the plan's expiration left
the bankruptcy court without authority to grant a discharge.
We thus affirm dismissal of the Chapter 13 bankruptcy case.

EID, J., concurring in the judgment.
Although I agree with the majority's conclusion that payments
made after the five-year payment period cannot cure a default
and permit discharge, I write separately because I would not
find the statutory scheme to be ambiguous on this point.
Contra Maj. Op. at 1140–41, 1145.

Under the statutory scheme, a plan can only last five years.

11 U.S.C. § 1322(d)(1) (“the plan may not provide for
payments over a period that is longer than 5 years”). As the
majority points out, a discharge can occur only when the
debtor “complet[es] ... all payments under the plan.” Maj. Op.

at 1141 (citing 11 U.S.C. § 1328(a)). While the majority
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suggests that the term “under” is automatically ambiguous,
id. at 1142, the statutory language and context in this case
show that the plain meaning of “under” is “subject to.” See

Pereira v. Sessions, ––– U.S. ––––, 138 S. Ct. 2105, 2113,
2117, 201 L.Ed.2d 433 (2018) (explaining that while the word
“under” is a “chameleon,” the “plain language and context”
in the case before it showed that “Congress ha[d] supplied
a clear and unambiguous answer to the interpretive case at
hand”). As the majority concludes, properly in my view, a
payment cannot be made subject to a plan if the plan no
longer exists—that is, if the five-year period has passed. Maj.
Op. at 1143, 1145. Given that Kinney did not “complet[e] ...

all payments under the plan,” as required by § 1328(a),

within five years, as required by § 1322, the bankruptcy
court was without *1148  jurisdiction to grant a discharge
and properly dismissed the case. There is no ambiguity here.
See A. Scalia & B. Garner, Reading Law 167 (2012) (“The

text must be construed as a whole”); Pereira, 138 S. Ct. at
2116 (rejecting “strain[ed]” efforts “to inject ambiguity into

the statute”). 1

The majority concludes that the language is ambiguous
because “[i]n the end, there's no code provision that expressly
allows or prohibits a discharge when the debtor has not
completed the plan payments by the end of the five-year
period.” Maj. Op at 1145. The majority then proceeds to
consider the legislative history of the statute, concluding that
it too is ambiguous. Id. at 1145.

It was not necessary for Congress to have added an express
provision regarding payments made after the five-year period
because the language already provides for such a result: a plan
expires after five years, and payments cannot be “under” a
plan that has come to an end. Because the majority's definition
of ambiguity places an untenable burden on Congress to
expressly spell out a result even where the result is plain under
application of existing statutory provisions, I respectfully
concur only in the judgment it reaches.

All Citations

5 F.4th 1136, 70 Bankr.Ct.Dec. 133

Footnotes

1 The parties agree that Ms. Kinney's mortgage payments during the plan were payments “under the plan.”
2 Ms. Kinney notes that courts are divided on whether the five-year period begins with the first post-petition

payment or after confirmation of the plan. Appellant's Opening Br. at 4 n.1. But she does not argue that the
five-year period begins after confirmation of the plan or contest the bank's assertion that the five-year period
began on the due-date of the first payment. So Ms. Kinney has waived any argument that the term started

after confirmation of the plan. See United States v. Harman, 297 F.3d 1116, 1131 (10th Cir. 2002) (en
banc) (“Arguments raised in a perfunctory manner, such as in a footnote, are waived.”). Given this waiver, we
assume without deciding that the five-year period began with the due-date of the first post-petition payment.

3 In In re Klaas, the Third Circuit held that such payments after five years are “under the plan.” 858 F.3d
820, 827–33 (3d Cir. 2017). Before that opinion, bankruptcy courts had divided on the issue.

Many bankruptcy courts had concluded that untimely payments are allowable under the plan. In re Hill,

374 B.R. 745, 749–50 (Bankr. S.D. Cal. 2007); In re Henry, 343 B.R. 190, 192–93 (Bankr. N.D. Ill. 2006);

In re Aubain, 296 B.R. 624, 634 (Bankr. E.D.N.Y. 2003); In re Brown, 296 B.R. 20, 22 (Bankr. N.D.

Cal. 2003); In re Harter, 279 B.R. 284, 287–88 (Bankr. S.D. Cal. 2002); In re Black, 78 B.R. 840, 842–
43 (Bankr. S.D. Ohio 1987).
But many other bankruptcy courts had disagreed, concluding that untimely payments are not “under the plan.”

In re Hanley, 575 B.R. 207, 217–19 (Bankr. E.D.N.Y. 2017); In re Ramsey, 507 B.R. 736, 739 (Bankr.

D. Kan. 2014); In re Grant, 428 B.R. 504, 507–08 (Bankr. N.D. Ill. 2010); In re Goude, 201 B.R. 275,
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277 (Bankr. D. Or. 1996); In re Jackson, 189 B.R. 213, 214 (Bankr. M.D. Ala. 1995); In re Woodall, 81
B.R. 17, 18 (Bankr. E.D. Ark. 1987).

4 Ms. Kinney points out that “nothing in the Code mandates dismissal of a case with a confirmed plan which

ends up needing some extra time to complete.” Appellant's Opening Br. at 16 (quoting In re Klaas, 858
F.3d 820, 829 (3d Cir. 2017)). But this omission in the bankruptcy code does not necessarily imply discretion
to grant a discharge when the plan ends with a material default. To the contrary, the existence of discretion
may stem from flexibility built elsewhere into the bankruptcy code. Such flexibility exists, for example, when

a debtor seeks a partial discharge based on a hardship after committing a material default. 11 U.S.C. §
1328(b).

5 Though the Supreme Court regarded the competing interpretations of the statutory term “under” as “credible,”
the Court ultimately declined to decide whether the term was ambiguous facially or within the statutory context.

Piccadilly Cafeterias, 554 U.S. at 41, 47, 128 S.Ct. 2326. Irrespective of the term's ambiguity, the Court

interpreted the term “under” based not only on the statutory text but also on legislative intent. Id. at 47–
52, 128 S.Ct. 2326. We've likewise considered legislative intent, though the concurrence does not. See Part
6, below.

6 As an amicus, Ms. Kinney's Trustee contends that attorney fees would skyrocket if every late payment
requires modification. Here, though, we are addressing only the inability to cure a default after the five-
year period has ended. At that point, the parties agree that the court cannot modify the plan to permit
future payments. In any event, we must interpret the bankruptcy code as Congress drafted it even if this
interpretation would increase legal expenses.

7 The alternatives to discharge may be harsh for debtors, like Ms. Kinney, suffering unanticipated setbacks
late in a five-year payment period. To soften the blow, Congress has added a temporary provision allowing

discharges for debtors defaulting on mortgage payments. 11 U.S.C. § 1329(i) (2021).
But the permanent alternatives—hardship discharge, dismissal, and conversion—are tough. The hardship

discharge is not always available and even when it is, the relief is limited to unsecured debts. 11 U.S.C.

§ 1328(b), (c). And after a dismissal, the debtor does not get a fresh start and might need to re-enter

bankruptcy or continue in debt. 11 U.S.C. § 349. Conversion also has downsides. For some Chapter 13

debtors, conversion to Chapter 7 may not be available. See 11 U.S.C. § 707(b). And even if conversion to

Chapter 7 were available, it could jeopardize debtors’ ability to remain in their homes. See 11 U.S.C. § 726.
8 Some exceptions may exist. See In re Lanning, 545 F.3d 1269, 1274 n.4 (10th Cir. 2008) (“The ruling

on the relevant duration of the commitment period is not at issue in this appeal.”); see also Bankruptcy
Abuse Prevention and Consumer Protection Act of 2005, Pub. L. 109–8 (titling the relevant section of the

bill “Chapter 13 plans to have 5-year duration in certain cases”); In re Sisk, 962 F.3d 1133, 1146 (9th Cir.

2020) (concluding that 11 U.S.C. § 1325(b)(4) requires the plan to last a minimum of five years “only if the
plan triggered an objection” by a trustee or creditor).

1 In addition to Pereira, the majority cites to Fla. Dep't of Revenue v. Piccadilly Cafeterias, Inc., 554
U.S. 33, 39–41, 128 S.Ct. 2326, 171 L.Ed.2d 203 (2008). That decision provides no support for its finding of
ambiguity, however, as it assumed for the sake of argument that the language in that case was ambiguous.

Id. at 41, 128 S.Ct. 2326.
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BRIEFING ROOM

Executive Order on the Establishment of the Presidential
Commission on the Supreme Court of the United States

APRIL 09, 2021 • PRESIDENTIAL ACTIONS

      By the authority vested in me as President by the Constitution and the laws of the United
States of America, it is hereby ordered as follows:

     Section 1.  Establishment.  There is established the Presidential Commission on the Supreme
Court of the United States (Commission).

     Sec. 2.  Membership.  (a)  The Commission shall be composed of not more than 36 members
appointed by the President.

     (b)  Members of the Commission shall be distinguished constitutional scholars, retired
members of the Federal judiciary, or other individuals having experience with and knowledge
of the Federal judiciary and the Supreme Court of the United States (Supreme Court). 

     (c)  The President shall designate two members of the Commission to serve as Co-Chairs.

     Sec. 3.  Functions.  (a)  The Commission shall produce a report for the President that
includes the following:

(i)    An account of the contemporary commentary and debate about the role and operation of
the Supreme Court in our constitutional system and about the functioning of the constitutional
process by which the President nominates and, by and with the advice and consent of the
Senate, appoints Justices to the Supreme Court;  

(ii)   The historical background of other periods in the Nation’s history when the Supreme
Court’s role and the nominations and advice-and-consent process were subject to critical
assessment and prompted proposals for reform; and  

(iii)  An analysis of the principal arguments in the contemporary public debate for and against
Supreme Court reform, including an appraisal of the merits and legality of particular reform
proposals.

https://www.whitehouse.gov/briefing-room/
https://www.whitehouse.gov/briefing-room/presidential-actions/
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     (b)  The Commission shall solicit public comment, including other expert views, to ensure
that its work is informed by a broad spectrum of ideas.

     (c)  The Commission shall submit its report to the President within 180 days of the date of
the Commission’s first public meeting.

     Sec. 4.  Administration.  (a)  The Office of Administration within the Executive Office of the
President shall provide funding and administrative support for the Commission to the extent
permitted by law and within existing appropriations.  To the extent permitted by law,
including the Economy Act (31 U.S.C. 1535), and subject to the availability of appropriations,
the General Services Administration shall provide administrative services, including facilities,
staff, equipment, and other support services as may be necessary to carry out the objectives of
the Commission.

     (b)  Members of the Commission shall serve without compensation for their work on the
Commission, but shall be allowed travel expenses, including per diem in lieu of subsistence, to
the extent permitted by law for persons serving intermittently in the Government service (5
U.S.C. 5701-5707).

     (c)  Insofar as the Federal Advisory Committee Act, as amended (5 U.S.C. App.) (Act), may
apply to the Commission, any functions of the President under the Act, except for those in
section 6 of the Act, shall be performed by the Administrator of General Services.

     Sec. 5.  Termination.  The Commission shall terminate 30 days after it submits its report to
the President.

     Sec. 6.  General Provisions.  (a)  Nothing in this order shall be construed to impair
or otherwise affect:

(i)   the authority granted by law to an executive department or agency, or the head thereof; or

(ii)  the functions of the Director of the Office of Management and Budget relating to
budgetary, administrative, or legislative proposals.

     (b)  This order shall be implemented consistent with applicable law and subject to
the availability of appropriations.

(c)  This order is not intended to, and does not, create any right or benefit, substantive or
procedural, enforceable at law or in equity by any party against the United States, its
departments, agencies, or entities, its officers, employees, or agents, or any other person.
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JOSEPH R. BIDEN JR.

THE WHITE HOUSE, 
April 9, 2021.
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