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ACBF Endowment Campaign enters home stretch 
By Ron Cichowicz 

Thanks in part to a generous gift 
from the Allegheny County Bar 
Association (ACBA), the Allegheny 
County Bar Foundation (ACBF) is in 
the “home stretch” of a second 
endowment campaign with a goal of 
raising $1.5 million. 

The ACBF, the charitable arm of 
the ACBA, launched its Campaign in 
2020. Titled “The Path of a Leader,” 
the Campaign is intended to raise 
funds to support growth in three 
primary areas: providing pro bono 
services, awarding legal aid grants 
and continuing to make an impactful 
difference in both the community and 
the profession.  

To support this effort, the ACBA 
Board of Governors approved a 
pledge of $500,000 from the Bar 
Association to the Bar Foundation 
Endowment payable over a period of 
ten years. 

“The Bar Association Board of 
Governors supports the charitable 
mission of the Bar Foundation and the 
need to increase the size of their 
Endowment so the additional work 
can be done to promote Pro Bono 
efforts for civil legal service efforts 
in Allegheny County,” said ACBA 
Executive Director David Blaner. 
“The Bar Association’s Development 
and Reserve Fund balance was in a 
very positive position at the end of the 
2020-2021 fiscal year. As a result, the 
Board of Governors approved a transfer 
of $250,000 from the Bar to the 
Endowment Fund as of September 30. 

“The Board believes that the lump 
sum payment on our pledge will 
enable the Bar Foundation’s Grants 
Committee to increase the amount of 

their annual contributions to deserving 
organizations.” 

The mission of the ACBF is to be 
the driving force in promoting justice 
for all and to improve the community 
through public service law-related 
programs. To fulfill this mission, the 
Foundation raises, manages and 
distributes funds, encourages and 
assists lawyers to provide pro bono 
legal services and develops and 
supports public information initiatives. 

“The ACBF is the heart of the legal 
community,” said Lorrie Albert, ACBF 

Associate Executive Director. “Through 
our Campaign, we are asking people 
to create a legacy.” 

Albert said the Campaign’s quiet 
phase had a target of $900,000 and was 
concluded successfully this past spring.  

“We started the Campaign before 
COVID hit and it slowed us down 
but didn’t stop us,” Albert said. 
“Despite the pandemic, we’ve been 
very successful.” 

Albert credited that success largely 
to the hard work of the volunteers of 
the Campaign Committee, led by 

Chair Tom McGough, UPMC Chief 
Legal Officer. 

“We have a dedicated group of 20 
volunteers on the Endowment 
Committee who are working hard on 
making calls,” she said. “We are in the 
middle of attending Section and 
Division meetings to tell them about 
the campaign. We’re pleased with our 
progress, but we want to do even 
better and exceed our goal.” 

Only 20 percent of Americans with 
low incomes receive the legal help 
they need. The ACBF believes that the 
legal community has a professional 
duty to increase access to quality legal 
services today and in the future. 

The Pro Bono Center has more than 
40 programs and partners. With about 
900 volunteers each year, the Center 
directly handles more than 1,200 legal 
inquiries annually. 

Another primary goal of the Center 
is to provide support to its volunteers 
through training and mentoring program, 
providing legal research opportunities 
and primary professional liability coverage 
for attorneys’ pro bono services.  

The ACBF also assists local 
organizations providing legal services 
to residents with low incomes and 
connects them to well-trained pro 
bono volunteers. 

Also, through programs such as the 
Uptown Legal Clinic and Attorneys 
Against Hunger, the ACBF is directly 
impacting lives in the most underserved 
neighborhoods in Allegheny County. 

For more information about the 
ACBF Endowment Campaign, visit 
ACBF.org/endowment or email Lorrie 
Albert at lalbert@acba.org. n

When attorneys, legal assistants, legal
secretaries and paralegals are looking
for job openings in the Pittsburgh legal
community, one of the first places they
turn to is the Allegheny County Bar 
Association Job Board located at 
jobs.acba.org. In fact, our job board
averages nearly 10,000 views per month.

Posting a job opening on the ACBA 
Job Board is an extremely affordable
option and ensures your job posting 
will be seen by an audience who is 
looking for legal job openings in
the Pittsburgh region. In addition
to the job posting itself, the ACBA
also posts information regarding 
these positions on our social media 
channels. 

Now through Dec. 1, enter the code 
JOB30 and receive 30% off any of the 
first three job posting packages: 
the “30 Day” package, the “First Seen” 
package and the “Job Flash” package.

Visit
jobs.acba.org
for additional

information and pricing.
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Resolution.to 
ConflictFrom 

Mediation
Arbitration

Case Evaluation

Carole

Alternative Dispute Resolution

Employment • Commercial/Business • Professional Liability • Energy

412.916.4874 • carolekatz.com

Carole Katz helps businesses and people
resolve conflicts in less time, through 
processes that give parties and their 
lawyers more control over the outcome.

A message from the ACBA Criminal 
Litigation Section Chair 
By Kevin McCarthy 

Welcome to this special edition of 
the Lawyers Journal: Practice Profile 
on Criminal Law! We hope you find 
the articles contained within this edition 
to be beneficial to your practice.  

Despite the challenges continuing 
to be presented by the pandemic over 
the last 18 months, our Section has 
continued to serve the interests and 
needs of our members and to improve 
their professional experience as 
criminal law attorneys. We have 
conducted numerous continuing legal 
education programs, contributed 
articles to the Lawyers Journal, and 
provided other professional development 
opportunities.  

The Section was formed to promote 
the administration of justice in criminal 
courts in the United States, and in 
particular Allegheny County; develop 
and encourage high ethical standards 
of practice in the administration of 
criminal justice; and promote social and 
professional relations and cooperation 

for the benefit of the legal profession 
and of the public among the lawyers of 
Allegheny County who engage in 
criminal trial practice.  

In addition, we examine criminal 
law rules and procedure and promote 
their fair and just administration; 
study and report upon proposed, 

necessary, and desirable legislation; 
and promote legal education to 
members of the bar and the public on 
problems of criminal law rules and 
procedure by sponsoring meetings, 
institutes, and conferences, as well as 
preparing and publishing legal writings 
in these fields. 

Our Section has over 200 members 
that come from many backgrounds in 
the legal profession ranging from 
judges to public and private attorneys. 
Our membership brings with it 
many perspectives on the practice of 
criminal law shaped by our practice 
areas.  

We meet on the second Wednesday 
of the month from 12 to 1 p.m. at the 
ACBA headquarters or via webinar. 

I welcome your thoughts for any 
ideas that will help us to advance our 
Section’s mission and can be reached at 
KMcCarthy@alleghenycountyda.us. If 
you are not yet a member of the ACBA 
Criminal Litigation Section and your 
practice touches on this area, I would 
encourage you to join today! n

THE FULL TEXT AND HEADNOTES FOR THE CASES BELOW APPEAR IN 

THE ONLINE, SEARCHABLE PLJ OPINIONS LOCATED AT WWW.ACBA.ORG.

l a w y e r s 

J o u r n a l 

Gender Bias Duty Officers 
ACBA.org/member-center/gender-bias-hotline 
If you have observed or experienced any 
form of gender bias in your role as an 
attorney or law student intern, you may 
contact any one of the following members 
of the Gender Bias Subcommittee of the 
Women in the Law Division on a daily basis. 
The duty officers will keep your report 
confidential and will discuss with you actions 
available through the subcommittee. 

Kimberly Brown......................412-394-7995 
kabrown@jonesday.com 

Jeanine DeBor ........................412-396-5215 
deborj@duq.edu 

Rhoda Neft ..............................412-606-8387 
rhoda.neft@gmail.com 

 
 

Ethics Hotline 
ACBA.org/OfficerAssignments 
The ACBA Professional Ethics Committee 
“Ethics Hotline” makes available Committee 
Members to answer ethical questions by 
telephone on a daily basis. 

November 
Amy Coco ................................412-765-3399 

Lourdes Sanchez Ridge ..........412-263-1841 

John H. Riordan Jr. ................412-651-4159 

December 
Scott Eberle ............................412-995-3000 

Gayle R. Kraut ........................412-261-4466 

Ronald B. Roteman ......412-391-8510 x 828
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an investigation may take several 
forms: senior management learns that 
investigators contacted an employee; 
corporate headquarters receives a subpoena 
for documents; or employees receive 
subpoenas for grand jury testimony. 

The initial hours and days after an 
organization learns of an investigation 
are critical. The following steps will 
facilitate an organization’s effective 
response to a government investigation. 

Preliminary Considerations to 
Facilitate Interactions with  
Government Investigators 

First, a foundational and critical 
point: there is an absolute duty to be 
truthful with law enforcement, both 
during initial conversations and all 
interactions thereafter. Failure to do 
so could lead to criminal charges, 
enhanced scrutiny, and other unintended 
consequences. 

Second, investigative procedures 
vary significantly depending on 
whether the investigating agency is 
administrative, has criminal authority, 
or is empowered by a state or federal 
grand jury. For example, an information 
request from an administrative agency 
has different implications than a state 
grand jury subpoena for witness 
testimony or documents. Gathering as 
much information as possible about 
the entity conducting the investigation 
is critical, as well as ensuring that 
legal counsel is familiar with the 
arena in which the investigation is 
taking place. 

Third, it is important to understand 
that investigators do not have to give 
you information about the investiga-
tion. While federal prosecutors are 
generally required to provide certain 
information about an individual’s status 
(i.e., if they are a target of the 
investigation), state prosecutors are 
not subject to the same requirements. 
If you are dealing with a prosecutorial 
agency (such as an Office of Attorney 
General or a U.S. Attorney’s Office), 
ensure that you know what information 
you are entitled to before interacting 
with investigators. 

Four Key Steps for An Effective 
Response  

1. Issue an investigative hold notice 
to ensure that documents subject to 
the investigation are not inadvertently 
destroyed or altered. This is an important 
first step even in advance of a government 
request for documents. 

2. Designate an internal team to 
respond and communicate about the 
investigation. The team should be 
limited to those who “need to know.” 
This ensures that the investigation 
remains confidential and that external 
communications can be crafted to 
minimize the potential for reputational 
harm. 

3. Identify employees who may 
need independent counsel. To the 
extent possible, identify outside counsel 
and iron out retention agreements 
prior to any investigator request to 
meet with or interview employees. If 
the organization intends to retain its 
own outside counsel to conduct an 
internal investigation regarding the 
matter, it may be important to have 

outside counsel present for internal 
interviews as well. Once outside counsel 
is secured, consider the possibility of 
a joint-defense agreement among the 
various represented parties. These 
agreements may facilitate the sharing 
of information while preserving 
important privileges.   

4. Make a plan to gather all available 
information and conduct an internal 
review. By trying to determine what 
information the investigators may be 
most interested in, better decisions 
can be made about how, when, and 
to what extent to cooperate with 
investigators. 

Conclusion 

This is certainly not an exhaustive 
list, and due to the ever-changing 
nature of liability against organizations, 
there is not a one-size-fits-all response 
strategy. Organizations will greatly 
benefit, however, by addressing these 
important foundational pieces of 
the puzzle. 

One of the most critical steps is to 
secure counsel that is familiar with 
the type of investigation underway – 
both for the organization and for any 
witnesses that may testify. Adequate 
witness preparation is crucial, which 
includes ensuring witnesses understand 
the truthfulness requirements 
associated with participating in 
interviews or testifying in front of a 
grand jury. 

By taking these steps, it is more 
likely that the organization can quickly 
and effectively move from crisis-
mode to resolution. n 

Danielle Bruno McDermott is an Associate 
at Schnader Harrison Segal & Lewis 
LLP, resident in the Pittsburgh office, 
and a member of the Litigation Services 
Department. She focuses her practice on 
commercial and white-collar litigation, 
including state and federal enforcement. 
Along with Laurel Gift (Pittsburgh) and 
Randy Hsia (Philadelphia), co-chairs of 
the Criminal Defense Practice Group 
and the Internal Investigations, Ethics 
and Compliance Practice Group – 
Danielle performs internal investigations 
for organizations in many industries and 
represents witnesses in grand jury 
proceedings in federal and state courts 
throughout Pennsylvania.

Effective response strategies for government investigations 
By Danielle Bruno McDermott 

Regulatory enforcement is on the rise, 
including an increase in government 
investigations of organizations. In the 
last year, the Department of Justice 
pledged additional oversight in a 
variety of areas, focusing on cyber-
security-related fraud by government 
contractors, illegal cryptocurrency 
use, and healthcare fraud and abuse, 
just to name a few. In Pennsylvania, 
there has also been a noticeable 
uptick in investigations, particularly 
by the Pennsylvania Office of Attorney 
General, a trend that shows no sign of 
slowing down. 

Identifying Organizational Risks  

This landscape of intensified 
regulatory and prosecutorial scrutiny 
presents risks to organizations, 
especially those already subject to 
increased oversight or within industries 
subject to fraud and abuse.  

Identifying and evaluating risk is 
an important first step for any 
organization. Procedures for internal 
oversight of high-risk processes can 
be tailored so that the organization 
can minimize risk and, in some 
instances, identify and address 
problems before government 
investigators get involved. Forward 
thinking risk assessment and mitigation 
can sometimes be costly and time 
consuming, but greatly benefit the 
organization in the end.  

It is more often the case that 
organizations learn of an active 
investigation only after the government 
has initiated the probe. Awareness of 

Danielle Bruno McDermott

412-281-2200
www.gislaw.com 310 Grant St., Ste. 700, Grant Bldg., Pgh., PA 15219

Gismondi
& associates

Quality…Experience…Results… 

It’s what your clients deserve. 
Auto Accidents Personal Injury

Our Health Care Power of Attorney and Living Will 
documents are available on the ACBA website for 

free at ACBA.org/POA-Living-Will.
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Prosecutors who don’t provide full juvenile or criminal 
records could stumble into double jeopardy 

By Thomas N. Farrell 

In 1991, the Pennsylvania Supreme 
Court expanded the protections of 
Article I, Section 10 of the Pennsylvania 
Constitution to bar a retrial when the 
conduct of the prosecutor is intentionally 
undertaken to prejudice a defendant 
to the point of the denial of a fair trial. 
In 2020, our Supreme Court in 
Commonwealth v. Johnson, 231 A.2d 
807 (Pa. 2020) went further when ruling 
Article I, Section 10 bars retrial where 
the Commonwealth obtains a conviction 
based on false evidence and prosecutorial 
misconduct, while not undertaken 
with the intent to deny the defendant a 
fair trial. With Johnson, our Supreme 
Court has expanded the double jeop-
ardy provision based upon a showing 
of recklessness by the prosecutor. 

The reckless standard has not yet 
been applied to situations where the 
Commonwealth hides juvenile or 
criminal records of witnesses (including 
victims) controlled exclusively by the 
Commonwealth. Although our Supreme 
Court has said double jeopardy should 
be used in the most serious and limited 
prosecutorial misconduct cases, one 
can only speculate that our Supreme 
Court could easily apply double jeopardy 
to cases where the Commonwealth 
intentionally hides criminal and/or juvenile 
records of key witnesses. Ignorance of 
law that has been around for decades 
should be no excuse. Jeopardy could 
be avoided if the defense is given full 
access while the admissibility of the 
evidence is argued at trial. 

Over the past several years, we 
have noticed a disturbing trend 
concerning individual prosecutors 
handling serious criminal cases in 
Western Pennsylvania, including attorneys 
from the Office of the Attorney General. 
When dealing with Commonwealth 
witnesses and/or victims, prosecutors 
refuse to hand over juvenile and/or 
criminal records that are in their sole 
possession. This refusal is either 
intentional or reckless, but the issue 
appears to stem from the fact that the 
prosecutors do not understand their 
duty and the law. The mere grant of a 
new trial seems to be a remedy that 
does not deter this abuse. 

The law does not require the 
Commonwealth to give evidence that 
can be obtained by the defense. The 
landmark decision in Brady v. Maryland, 

373 U.S. 83 (1963) and its progeny 
require the Commonwealth to hand 
over criminal and/or juvenile records 
that cannot be obtained by counsel. 
The crux of the problem is that the 
prosecutors wrongly apply the law or 
do not understand the relevancy to the 
defendant’s case. When requested to 
make a ruling, the trial courts often 
side with the prosecutors without 
reviewing the records that are 
involved and/or understanding the 
defenses. The bottom line is that the 
best person to determine if these 
records are relevant and admissible is 
defense counsel. In fact, that is what 
our Supreme Court said many decades 
ago. 

Forty-seven years ago, the United 
States Supreme Court in Davis v. 
Alaska, 415 U.S. 308 (1974) ruled that 
the state’s interest in preserving the 
confidentiality of juvenile delinquency 
adjudications do not outweigh a criminal 
defendant’s right under the Sixth 
Amendment Confrontation Clause of 
the United States Constitution. 
“Whatever temporary embarrassment 
might result to [the juvenile witness] 
or his family by disclosure of his 
juvenile record – if the prosecution 
insisted on using him to make its case 
– is outweighed by petitioner’s right to 
probe into the influence of possible 
bias in the testimony of a crucial 
identification witness.” Davis, 415 
U.S. at 315. 

After Davis, our Supreme Court 
ruled that Article I, Section 9 of the 
Pennsylvania Constitution gives 

greater protection than the Sixth 
Amendment. Commonwealth v. 
Evans, 512 A.2d 626 (Pa. 1986). In 
Commonwealth v. Simmons, 555 A.2d 
860 (Pa. 1989) and Commonwealth v. 
Slaughter, 394 A.2d 453 (Pa. 1978), 
our Supreme Court made it clear that 
the prosecution cannot be the sole 
arbiter of what records are relevant to 
the defense. Our Supreme Court 
rejected the Commonwealth’s argument 
that the defense had to explain how 
the juvenile records of the witness/ 
victim would have been helpful to 
show bias before the defense could 
view the records.  

The law has subsequently expanded 
to permit juvenile adjudications to be 
used in a criminal proceeding. 42 
Pa.C.S. § 6354. See also Pa.R.E. 
609(d). Crimen falsi convictions are 
not the only crimes that can be used 
for impeachment purposes. The 
defense has a variety of evidence in 
the form of juvenile or criminal 
records that can be admissible. The 
probationary status of a Commonwealth 
witness is relevant to show motive. 
Impeachment with pending criminal 
charges is significant not only for the 
deals that may be in place but for the 
subjective intent of the witness who 
has pending charges without a deal. A 
pending charge can be used for 
impeachment of a witness no matter 
where the pending charge occurred or 
if the witness has the same charges as 
the defendant. Prosecutors know that 

IS YOUR CHILD INTERESTED
IN ATTENDING YALE OR

THE UNIVERSITY OF PARIS?

Under the will of Kennedy T. Friend, a distinguished Pittsburgh
attorney, the children of Allegheny County attorneys who desire
to attend either Yale University or the University of Paris are
eligible for scholarships to those universities. The scholarships
are available for students pursuing a graduate or undergraduate
degree in any field of study at those institutions, not just law.

Don’t delay – scholarship applications should be submitted at
the same time as the admission application to the respective
institution is submitted. 

Get a scholarship
through the
Kennedy T. Friend
Education Fund

For more information, visit
www. ACBF.org/Kennedy-Scholarship-Fund

Or contact Angelina Lowers of
PNC Institutional Asset Management at 412-807-3309.

Thomas N. Farrell

Continued on page 6
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Selecting and working with forensic consultants: 
Optimizing benefits and minimizing problems 
By Lee E. Martin 

When hiring forensic experts, it is 
important to find the best fit available, 
provide the expert all pertinent 
information, and make any calendar 
or financial constraints clear. Doing 
so will enable the expert to contribute 
meaningfully to the resolution of the 
case at hand, and potential opportunities 
for misunderstanding will be minimized. 

Reasons for retaining a forensic 
expert  

In matters where specialized 
knowledge would assist the finder(s) 
of fact (judges and juries) understand 
concepts or events in a lawsuit, forensic 
experts can offer opinions based in 
science for consideration in determining 
ultimate outcomes. The role of the 
forensic expert is one of education in 
explaining technical details or how 
and why an event occurred. The 
expert is not an advocate, and his 
or her job is to present scientific 
evidence that explains a concept not 
known to, or understood by, most 
people in order to shed light on the 
event in question. 

In some cases, the opinions the 
expert offers are disputed, and a 

motion in limine can be filed to 
disqualify the expert from testifying. 
When informed of a challenge, 
experts can offer rebuttal information 
based on science in such situations. 
Qualification will allow experts to 
remain in the case, defend their reports, 
and offer opinions for consideration 
by finders of fact. 

Experts are also retained in 
insurance matters that most often do 
not end up in litigation. In such cases, 
experts can provide information that 
assists the insurance adjuster in 

determining coverage under terms of 
the policy, liability, extent of the loss, 
as well as opportunities for subrogation 
(recovery from other parties). Experts 
are also able, in many situations, to 
determine whether fraud was committed 
by the insured in an attempt to recover 
under provisions of the policy. 

Types of cases and forensic 
experts  

In virtually every area of human 
pursuit, if a condition or situation 
becomes a legal matter there is an 
expert to assist in explaining it. When 
selecting an expert, the primary 
consideration is finding one whose 
prior experience matches the 
requirements of the case at hand. 
Secondarily, the ability of the expert 
to communicate effectively, and his or 
her prior experience offering testimony 
in deposition and trial, are often 
considerations for retention. In some 

cases, more than one expert may be 
required to fully explain a condition 
or event.  

Initial conversation  

The initial discussion between 
attorney and prospective expert is 
critical in terms of selection, and also 
for establishing case parameters. The 
attorney needs to be confident that the 
expert being interviewed is best 
qualified to assist in the case based on 
background and ability to formulate 
accurate and relevant opinions based 
on the facts of the case. The expert 
needs to communicate what information 
would be most helpful in pursuing an 
investigation, and any special experience 
or knowledge the expert has that is 
pertinent to the case at hand. Cost and 
schedule should also be discussed and 
agreed to early in the process. 

Communication  

As a case progresses, it is important 
that attorneys, insurance adjusters, 
and others who retain experts provide 
those experts with all the information 
they need to properly evaluate the 

L A W  P R A C T I C E  M A N A G E M E N T

  Find this page helpful? Want more 
  information and resources to help  
  you run your practice? Check out the 
  ACBA’s Law Practice Management Center 
  at ACBA.org/PracticeManagement.

Lee E. Martin

Continued on page 6
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a prior bad act of violence by a victim 
could be used during a self-defense 
argument when known by the defendant, 
but prosecutors often overlook the 
fact that a conviction by the victim of 
a violent act is admissible in a self-
defense case even if the conviction is 
not known by the defendant. 

The best practice is to have the 
prosecutors provide the entire criminal 
and/or juvenile records of the witnesses 
or victims and later argue the 
admissibility, rather than risk double 
jeopardy. n 

Thomas N. Farrell, Esquire, is the 
managing partner of Farrell & Associates, 
focusing primarily on criminal defense 
including criminal appeals. He recently 
served as the Chair of the Criminal 
Litigation Section of the Allegheny 
County Bar Association.

PROSECUTORS DOUBLE JEOPARDY   
continued from page 4

facts. It is equally important that 
experts keep clients informed of 
progress, any needs they may have for 
information, and opinions they form 
as the case progresses. Unfavorable 
opinions especially need to be discussed 
as early as possible to evaluate their 
effect on the case. Report deadlines 
need to be disclosed ahead of time to 
allow experts enough time to thoroughly 
research, develop, and explain their 
opinions in the case, and to obtain 
peer review of their work products. 

Cost  

Review of discovery material, 
written reports, and site inspection 
travel time are often the biggest 
elements of forensic expert expense. 
Organizing discovery material prior to 
Bates numbering is one way to keep 
document review time lower than it 
would otherwise be. In a construction 
case, for example, putting all pay 
applications, project meeting minutes, 
etc. together makes review go faster. 
Attorneys and experts weigh the need 
to be cost-effective with the need to 
catch any problematic details that 
could come up later in deposition or 
trial.  

Timing  

Experts should ask, or attorneys 
disclose, during the initial conversation 
whether or not there is a critical time 
constraint. More experienced experts 
tend to be extremely busy, and their 
ability to respond in a short period of 
time is limited. In addition, peer 
review and final editing are mandatory 
steps in most forensic expert firms, 

LAW PRACTICE MANAGEMENT 
continued from page 5

and time required for those tasks is 
beyond the control of the expert.  

Results  

Results of a forensic investigation 
consist of oral and/or written opinions 
with supporting documentation. 
Opinions that are speculative or lack 
support (i.e., “net” opinions) are subject 
to challenge and disqualification. 
Negative findings need to be brought 
to light as early in the case as possible 
and discussed regarding their effect 
on the overall argument being made. 
Attorneys and experts should discuss 
findings before final reports are sent.  

Examples  

After an apartment fire in Indiana 
some years ago, attorneys for the 
insulation subcontractor on the original 
building project contacted an expert 
and indicated their client was being 
blamed for the rapid spread of a fire 
that resulted in the total loss of a 20-
unit building. The expert determined 
that the architect incorrectly specified 
the paper faced insulation, and the 
general contractor improperly framed 
the building, facilitating the spread of 
the fire. The insulation subcontractor 
participated in a global settlement 
that was much less than what it initially 
anticipated paying. Additionally, it was 
able to cross file and recover from the 
architect and the general contractor.  

In another matter, a teenage driver 
was cited for reckless operation of a 
motor vehicle and vehicular 
manslaughter when he encountered a 
patch of ice on a curve in a residential 
street. His companion in the front 
passenger seat was killed when the 
vehicle struck a roadside object. 
There were no witnesses to the 

collision. The police report described 
the skid and collision in a manner that 
placed liability on the teen driver. 
Defense attorneys retained an 
automotive expert who determined 
that the ice formed after city officials 
tested a fire hydrant earlier in the day 
and left a large amount of water in the 
street, where it froze. The expert 
further determined that the police 
report was inaccurate with respect to 
the interpretation of skid marks in the 
street, and the speed at which the 
vehicle was travelling when it slid on 
the unexpected patch of ice. As a 
result, charges against the teen driver 
were dismissed.  

By clarifying scientific and technical 
principles or determining whether a 
standard of care was or was not 
maintained, forensic experts can 
assist attorneys, judges, and juries in 
reaching sound outcomes. Communicating 
effectively, and monitoring cost and 
schedule throughout the process, help 
proceedings run smoothly. n 

Lee Martin is a licensed architect and 
Principal Consultant with Rimkus 
Development Group, Inc. in Columbus, 
OH. Formerly the State Architect of Ohio 
and Chief Building Official for Miami-
Dade County, Lee has been a full-time 
forensic architect since 2009.

RECORDS RETRIEVAL SERVICES

Network Deposition Services has built a trusted relationship with 
our clients by securely storing confidential information and exhibits, 
ensuring accurate and timely transcripts, and going above and 
beyond for you.

Our vast experience in the litigation arena has lent to the seamless 
addition of records retrieval to our suite of services, and we look 
forward to providing you with our top-notch performance  — at a 
competitive price! Contact us today to learn more.

FOR OVER 15 YEARS

CONFIDENTIAL SERVICES

412-281-7908  |  records@ndsreporting.com  |  www.ndsreporting.com

NDS is HIPAA Compliant

NEW
ORDER

VALIDATION
ISSUE REQUEST

REAL-TIME
STATUS UPDATES

SECURE
HOSTING

COLLECTION

DELIVERY

WEB

WEB

CLIENT
ACCESS

Learn more about the 
Criminal Litigation Section 

at ACBA.org/ 
committees-divisions- 

sections/criminal-litigation- 
section.

The ACBA partners at LawPay 
want to help set you up for 

success in the new year. That’s 
why they’re offering an opportunity 
to try their trusted online payment 
solution with no monthly program 
fee for a full year. A proud ACBA 
member benefit, LawPay allows 

you to securely accept credit, debit 
and eCheck payments in person, 
on your website or through your 
practice management software. 

Sign up for LawPay by Nov. 30 
to pay no monthly fee until 2023. 

https://buff.ly/3whvZQZ



November 19, 2021  /  Page 7

Changing lanes without signaling no longer a 
viable pre-textual reason to conduct searches 
By Mark A. Sindler 

A tactic commonly deployed in 
traffic enforcement is no longer 
available to police investigators who 
use “pre-textual” reasons to conduct 
full-blown searches of motor vehicles. 

That’s the fallout from a recent 
decision by the Pennsylvania Superior 
Court, in Commonwealth v. Tillery, 
249 A.3d 278 (Pa. Super. 2021). In 
Tillery, a three-judge panel unanimously 
upheld a suppression ruling that 
stemmed from a police stop predicated 
upon a motorist supposedly failing to 
use a turn signal when moving from 
one traffic lane to another. 

For many years, the United States 
Supreme Court has sanctioned traffic 
stops that begin as summary-level 
offenses such as running a stop sign, 
driving with overly-tinted windows, or 
ignoring prohibited right turns on a 
red signal. The investigative objective 
in these instances is less about traffic 
enforcement than developing felony-
grade cases involving narcotics, 
firearm possession, or counterfeit goods. 
In those instances, the subjective 
intentions of law enforcement are 
irrelevant and what matters is 
whether objective reasons justified 
the stop. 

Now it turns out that police have 
one less feature to rely upon in 
elevating a stop from a nominal 
moving violation into something more 
serious. At issue in Tillery was police 

observation of a motor vehicle moving 
from a travel lane to an immediately 
adjacent parking space. No turn signal 
was used during that movement. 

After ordering a driver and passenger 
from the car, police then searched the 
interior, locating a firearm in a center 
console. No other suspicions were 
noted, commonly referred to as odor 
of marijuana, erratic driving, furtive 
movements, or unusual bulges in one’s 
clothing. 

The trial court found the police 
officer’s testimony to be incredible. 
The appellate court did not nix those 
considerations, instead focusing upon 
the guidance provided by Section 3334 
of the Pennsylvania Vehicle Code 
(Title 75). This provision controls 

turning movements and required 
signals and was central to the Tillery 
outcome. In that regard, subsection 
(a) sets forth three possible scenarios: 
turning, moving from one traffic lane 
to another, and moving from a parked 
position into a traffic stream. 

Section 3334(a) requires motorists 
to accomplish any of these three tasks 
as further set forth in this statute. 
Tillery found that a complete reading 
of Section 3334 does not require a 
motorist to use a turn signal when 
moving from one travel lane to another. 
Instead, this statute requires a turn 
signal only when turning or when 
departing from a parked position. In 
other words, Section 3334(a) must be 
considered in light of the entire statute, 
and not just this initial subpart.  

A complete reading reveals that no 
turn signal is required when switching 
travel lanes. The Tillery panel 
deemed the motorist’s actions not a 
turn because the car did not change 
direction when completing the 
movement. Instead, the vehicle simply 
went to an adjacent position (curbside 
parking). Finding no probable cause 
to justify the stop, Tillery upheld this 
trial court’s decision that the incident 
under consideration was flawed 
from its outset. Hence, the subsequent 
firearm seizure was subject to 
suppression. 

Police will continue to rely upon 
“pre-text” reasons to stop motor 
vehicles and investigate its occupants. 

The tactic allows them to ratchet up 
an encounter from a minor matter into 
custodial arrest of a motorist or 
accompanying passenger. The decision 
in Tillery does nothing to alter that 
landscape as it continues to be viable 
under the United States Supreme 
Court decision in Whren v. United 
States, 517 U.S. 806 (1996). 

For now, though, the formerly valid 
reason of changing lanes without 
signaling is no longer a viable pre-text 
in Pennsylvania. As was evident in 
Tillery, any seizures stemming from 
that kind of a traffic stop – assuming 
no other circumstances upon which 
police may rely – will be subject to 
suppression. n 

Mark Sindler is a criminal-defense 
attorney whose practice is based in 
downtown Pittsburgh. He represents 
individuals accused of criminal 
wrongdoing in state and federal courts 
across Pennsylvania.
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Why and how law enforcement officers 
interact with motorists matters 

By Phillip P. DiLucente 

As many Pennsylvanians begin 
returning to the roads following shut-
downs and working from home, let us 
consider several recent appellate 
decisions involving law enforcement 
interactions with motorists. We will see 
that the reasons for those interactions 
and how they are conducted have real 
legal significance. They often make or 
break a case. 

We all likely remember from law 
school that “[t]he Fourth Amendment 
to the United States Constitution 
protects private citizens from 
unreasonable searches and seizures 
by government officials.” Commonwealth 
v. Adams, 205 A.3d 1195, 1199 (Pa. 
2019). Perhaps less memorable is the 
concept that not every encounter 
between a citizen and law enforcement 
officer amounts to a seizure implicating 
constitutional protections. Id. Indeed, 
courts will conclude that a seizure has 
occurred “[o]nly when [a law enforcement] 
officer, by means of physical force or 
show of authority, has in some way 
restrained the liberty of a citizen.” Id. 

Three types of “interactions that 
occur between law enforcement and 
private citizens” have long been 
recognized as forming the framework 
for the seizure analysis. Id. In 
Commonwealth v. Adams, the 
Pennsylvania Supreme Court recently 
explained: 

The first [such interaction] is a 
mere encounter, sometimes referred 
to as a consensual encounter, which 
does not require the officer to have 
any suspicion that the citizen is or has 
been engaged in criminal activity. 
This interaction also does not compel 
the citizen to stop or respond to the 
officer. A mere encounter does not 
constitute a seizure, as a citizen is free 
to choose whether to engage with the 
officer and comply with any requests 
made or, conversely, to ignore the 
officer and continue on his or her way. 
The second type of interaction, an 
investigative detention, is a temporary 
detention of a citizen. This interaction 
constitutes a seizure of a person, and 
to be constitutionally valid police 
must have a reasonable suspicion that 
criminal activity is afoot. The third, a 
custodial detention, is the functional 
equivalent of an arrest and must be 
supported by probable cause. A custodial 
detention also constitutes a seizure. 

No bright lines separate these types 
of encounters, but the United States 
Supreme Court has established an 

objective test by which courts may 
ascertain whether a seizure has 
occurred to elevate the interaction 
beyond a mere encounter. The test, 
often referred to as the “free to leave 
test,” requires the court to determine 
whether taking into account all of the 
circumstances surrounding the 
encounter, the police conduct would 
have communicated to a reasonable 
person that he was not at liberty to 
ignore the police presence and go 
about his business. Whenever a police 
officer accosts an individual and 
restrains his freedom to walk away, 
he has seized that person. 

Id. at 1199-1200. 
The Adams Court was confronted 

with a police officer who observed a 
white Dodge Dart enter a parking lot 
serving two closed businesses and 
drive behind them at approximately 
3:00 a.m. Id. at 1196-97. “Believing 
that the vehicle may have made a 
wrong turn, [the officer] waited and 
watched for the vehicle to exit the 
parking lot.” Id. at 1197. It did not. 
The officer then drove into the parking 
lot to “simply check to see why a car 
drove behind two dark, closed businesses 
at three o’clock in the morning” as he 
recognized that the potential for drug 
activity or a burglary existed. Id.  

When the officer arrived behind 
the buildings, he located the white 
Dodge Dart. Id. Its engine and lights 
were off. Id. The parking lot lacked 
“no parking” signs. Id. It also had “no 
marked parking spots.” Id. The officer 
did not believe the public would 
generally park in the area, but he 
thought it “might be used for deliveries 
and employee parking.” Id.   

As the Adams Court then explained: 
[The officer] pulled behind the 

vehicle in his marked police cruiser 

but did not activate his overhead lights 
or siren. He radioed for backup, but 
prior to backup arriving, he excited 
his police cruiser and walked over to 
the parked vehicle. It was late at night 
in a poorly lit area, and [the officer] 
utilized his flashlight, shining it into 
the vehicle as he approached. He 
reached the driver’s side door and 
knocked on the window, at which time 
the occupant, ... Edward Thomas 
Adams ... , opened the car door. [The 
officer] pushed the door closed and 
instructed Adams to roll down his 
window. According to [the officer], he 
did not feel safe allowing Adams, who 
was “not a short guy,” to exit his vehicle 
without another officer present. 
Adams explained to the officer that he 
could not open the window because he 
did not have the keys to the vehicle. 
[The officer] observed a set of keys 
(which he believed to be the keys to 
the vehicle) on the floor of the back of 
the car. [] Adams remained in the 
vehicle until backup arrived, which 
occurred approximately one minute 
later. 

With another officer present, the 
[initial investigating officer] opened 
Adams’ door and began to speak with 
him. Adams conveyed that he was the 
owner of [one of the businesses] and 
stated that he had just been inside [it]. 
The officer knew the latter statement 
was not true, as he had just observed 
Adams drive into the parking lot. As 
they spoke, [the officer] detected a 
strong odor of alcohol on Adams’ 
breath and observed that he had 
glassy eyes and slurred speech. 

Id. at 1197-98. Ultimately, Adams 
was arrested and prosecuted for driving 
under the influence of alcohol (DUI). 
Id. at 1198. 

Adams argued that his detention by 
the officer “was not supported by 
probable cause and/or reasonable 
suspicion of criminal activity and that 
all information and evidence obtained 
following his detention must be 
suppressed as fruits of the poisonous 
tree.” Id. Our Supreme Court agreed, 
holding that Adams had been subjected 
“to an investigative detection unsupported 
by reasonable suspicion of criminal 
activity.” Id. at 1207. In reaching that 
conclusion, the Court focused on the 
following: 

Prior to the investigative detention, 
the only facts that [the officer] 
articulated were that a car was 
parked behind a closed business on 
public property at night. [The officer] 
did not observe Adams making any 

furtive or suspicious movements, nor 
had he received notice of criminal 
behavior occurring in that location ... 
[The officer’s] testimony evinced only 
generalized concerns about the 
possibility of criminal activity occurring, 
based solely upon time and place, i.e., 
behind closed businesses at night. He 
provided no specific or articulable 
facts to support a belief that Adams 
was engaged or going to be engaging 
in criminal activity. Rather, in his 
testimony, he expressed more of a 
curiosity about what the driver was 
doing behind closed businesses. ... 
[The officer] offered no testimony that 
he observed Adams commit any 
criminal offense or that Adams took 
any action that might suggest that he 
was about to commit any criminal 
offense. [The officer] merely observed 
a man sitting in his car at night. 

Id. at 1206. 
The Superior Court faced a similar 

situation in Commonwealth v. Powell. 
There, officers noticed a truck parked 
in a small public parking lot at 
approximately 11:40 p.m. 228 A.3d 1, 
2 (Pa. Super. Ct. 2020). No stores were 
then open, and there were no other 
vehicles in the parking lot. Id. The 
truck’s engine was on, and it was 
“parked perpendicular to the parking 
lines.” Id. The officers pulled their 
unmarked police vehicle behind the 
passenger side of the truck, exited, 
and approached the truck’s driver and 
passenger side windows. Id. at 3. Prior 
to approaching the truck, the officers 
had not received any complaints about 
the truck, nor had they “observed any 
bad driving or suspicious behavior.” 
Id. The officers found the occupant of 
the truck, Ronald Powell, eating food 
from a nearby Taco Bell, and one of 
the officers ordered Powell “to roll his 
window down.” Id. That officer 
noticed that Powell had glassy eyes 
and smelled of alcohol. Id. 

Ultimately, Powell was arrested for 
DUI. Based on the foregoing, the trial 
court concluded that the officers’ 
interaction with Powell “became an 
investigative detention when the officer 
ordered Powell to roll down his window, 
and that the detention was not 
supported by reasonable suspicion.” 
Id. Accordingly, the trial court 
suppressed all of the evidence discovered 
after the illegal detention. Id. The 
Superior Court affirmed. Id. at 8. 

Evidence sufficient to support the 
existence of a mere encounter – and 
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Defendant’s autism diagnosis should be considered 
when resolving child pornography charges 
By Lyle Dresbold 

With 1 in 54 children in the United 
States being diagnosed with Autism 
Spectrum Disorder (ASD), there is a 
high likelihood that while practicing 
criminal law we will encounter 
defendants living with Autism. Adults 
diagnosed with ASD may appear 
“high functioning” while lacking the 
ability to absorb social norms. They 
may engage in socially disapproved of 
or unacceptable behavior, with no 
consciousness of wrongdoing or real 
sense of how it is viewed by others. 
Although ASD individuals are rule-bound, 
the disability increases their vulnerability 
to unwittingly committing a crime such 
as collecting online child pornography. 
A conviction for which could also 
disproportionately devastate such a 
person. As professionals in the field 
better understand the effect of ASD on 
sexual development, a growing collection 
of voices is calling on judicial officers 
to reevaluate the way we treat child 
pornography possession defendants 
who are diagnosed with autism 
spectrum disorder.  

All previously defined forms of 
autism, including “high functioning” 
autism and Asperger’s Syndrome are 
now enveloped into a single category. 
The autistic brain has difficulty 
processing non-verbal information 
and social clues. Individuals are 
incapable of perceiving things from 
another’s perspective and are often 
unaware of other people’s feelings. 

They are not more likely to commit 
crimes, but their condition does make 
them more vulnerable to being victims 
of crime or being used by others to 
commit dangerous acts or criminal 
conduct. Situations that would appear 
taboo or dangerous to most, do not 
necessarily impact or alarm an ASD 
individual.  

An autistic person is rule-bound, 
but the rules must be clearly and 
specifically articulated. Sexuality is 
inherently confusing as it mixes 
nuance and non-verbal clues in a way 
that can be indecipherable to the 
autistic brain. What leads young 
adults with ASD into legal trouble is 
not abnormal sexual desires, but their 
tendency to express or pursue normal 
interests in a manner outside social 

conventions. Once social and legal 
rules governing sexual conduct and 
interests are explicitly explained to 
the individual with ASD, this problem 
goes away. 

Young adults with ASD often use 
the internet as an instructive tool to 
discover how to approach basic social 
skills. Though interested in sex and 
romance, their social isolation leaves 
them with limited sociosexual 
understanding, oblivious to the sexual 
boundaries and romantic protocols 
their typically developed peers take 
for granted. Interest in pornography 
can be a way of trying to understand 
about relationships and sexuality. The 
desire for such material oftentimes 
becomes excessive and compulsive, 
like many activities and interests of 
ASD individuals.  

Exploration of the online world of 
pornography inevitably leads some 
young men with ASD to discover child 
pornography. As they are unaware of 
the social taboo in looking at the 
material, it just represents a continuum 
of erotica which to them does not have 
age as a notable feature. They have 
no appreciation for the social 
implications of what was depicted in 
the image. The images do not cue 
them to understand that they have 
crossed any moral or social boundary 
or engaged in any wrongdoing. 
Unfortunately, parents do not think to 
discuss child pornography with their 
developmentally disabled teen. Without 
specific instruction, their social 

immaturity fails to warn them that 
certain pornography is wrong or 
inappropriate. Instead, they conclude 
that if it is allowed on the internet, it 
must be acceptable. Without specific 
explanation, they have no awareness 
of the real-world abuse that the children 
in the pictures and videos suffer. Most 
individuals with ASD who are arrested 
report that what was of immediate 
interest to them was just the sexual 
body parts. A child’s body is cleaner 
and less confusing to look at than a 
fully matured adult. It comes as a 
shock and embarrassment for them to 
learn the strong social taboos they did 
not appreciate and to learn of the 
abuse, pain, and potential harm to the 
children depicted in these images. 

Because their clients can communicate 
and are intelligent, attorneys are 
typically ignorant to an ASD diagnosis, 
or the role the diagnosis could have 
played in the defendant’s conduct. If 
the attorney is even aware of the 
diagnosis, a cursory reference may be 
offered, if at all, as a consideration at 
sentencing. This does a great disservice 
as any sentence for a child pornography 
offense could have a devastating impact 
on the ASD defendant. Conditions of 
probation like no internet use and no 
interactions with minor relatives, 
serve to severely disrupt an essential 
aspect of routine. Sex offender 
registration can make otherwise 
available subsidized housing disappear 

Lyle Dresbold

Continued on page 14



November 19, 2021  /  Page 11

Protections for medical cannabis patients from 
Pennsylvania’s “zero tolerance” DUI laws examined 

By Patrick K. Nightingale 

In April 2016, Pennsylvania Governor 
Tom Wolf signed Pennsylvania’s 
Medical Marijuana Act (MMA) into 
law, codified at 35 Pa.C.S. §10231.101 
et seq., bringing a comprehensive 
medical cannabis program to the 
Commonwealth. Retail sales began in 
February 2018. Since that time over 
650,000 Pennsylvanians have registered 
as patients and caregivers. According 
to the Department of Health’s most 
recent data over 350,000 are actively 
purchasing medical cannabis from 
licensed Pennsylvania dispensaries, 
grown at licensed Pennsylvania 
cultivation facilities. This number 
will continue to grow as Pennsylvania 
adds more grow facilities and 
dispensaries as part of its “clinical 
research” program. 

In fact, many have touted Penn-
sylvania’s medical cannabis program 
as one of the best in the Nation, high 
praise considering there are 36 states 
that have some form of a medical 
marijuana program.1 

Unfortunately for Pennsylvania’s 
medical cannabis patient community 
our “praiseworthy” program has one 
glaring omission – protections for patients 
from Pennsylvania’s “zero tolerance” 
DUI laws regarding detectable amounts 
of THC and both its psychoactive and 
non-psychoactive metabolites. See 75 
Pa.C.S. §3802(d)(i) and (iii) Proof of 
actual impairment is not required to 
arrest, prosecute and convict one of 
DUI for the presence of a controlled 
substance or its metabolite in the 
motorist’s blood. Read that again – a 
Pennsylvania medical cannabis 
patient can be arrested, prosecuted 
and convicted of DUI despite no 
evidence of impairment and based on 
the presence of non-psychoactive 
metabolites. 

Pennsylvania is in the minority of 
states with a “zero tolerance” 
approach with the majority having 
either a per se Delta 9 ng/ml cutoff or 
requiring proof of actual impairment. 

Tetrahydrocannabinol (THC) is the 
psychoactive chemical in cannabis 
that provides an intoxicating effect. 
The “high” comes on quickly when 
cannabis is inhaled and THC levels in 
the blood spike. Just as quickly THC 
begins to metabolize in the blood, 
converting to its psychoactive metabolite 
11-hydroxy-THC (Hydroxy THC) 
within a relatively short time. 
Hydroxy THC quickly converts to 
non-psychoactive 11-nor-9-carboxy-THC 
(Carboxy THC). It is Carboxy THC 

than can be detected in the blood for 
hours, days and even weeks after 
consumption. In other words, one can 
be convicted of DUI in Pennsylvania 
for cannabis one legally consumed in 
San Francisco, or Chicago, or Denver, 
or Boston, or New York, or Seattle, or 
Portland, or Las Vegas, or Phoenix or 
at the Jersey Shore a week ago. And 
for the registered Pennsylvania medical 
cannabis patient he or she can be 
arrested, prosecuted and convicted of 
DUI for using a medical treatment 
alternative permitted by the General 
Assembly regardless of whether the 
patient has any detectable level of 
Delta 9 THC provided there are 
detectable amounts of non-psychoactive 
Carboxy THC in the patient’s blood at 
the time they are operating a motor 
vehicle. 

One question I am often asked is 
“well, if the patient is not impaired 
why would law enforcement suspect 
the patient has THC or THC metabolites 
in their blood?” Three common scenarios 
come to mind. The Pennsylvania medical 
cannabis patient identification is 
almost identical to one’s valid PA 
Driver’s License or PA Identification. 
Many patients have inadvertently 
handed over their patient ID instead 
of their driver’s license during a 
traffic stop. Law enforcement knows 
that Carboxy THC stays in the blood 
long after the intoxicating effects of 
THC have worn off. Thus, they have 
“reasonable grounds” to suspect that 
the motorist will be in violation of 
§3802(d)(i) or (iii).2 Pennsylvania 
employs an “implied consent” law re: 
chemical tests and a refusal will result 
in an automatic one year driver’s 
license suspension. Even if a 
motorist/patient refuses an officer can 
still apply for a search warrant if that 
officer has “probable cause” to 

believe the motorist/patient will have 
either THC or THC metabolites in 
their blood. 

But is “medical marijuana” as 
defined by the MMA a “controlled 
substance” under Pennsylvania law? 
There are two reasons to believe that 
it is not. 

First, section 2101 of the MMA 
sets forth that any conflict with 
Pennsylvania’s Controlled Substances 
Act (codified at 35 Pa.C.S.A. §780-101 
et seq.) shall be resolved in favor of 
the MMA: 

The growth, processing, manu-
facture, acquisition, transportation, 
sale, dispensing, distribution, 
possession and consumption of 
medical marijuana permitted under 
this act shall not be deemed to be a 
violation of the ... The Controlled 
Substance, Drug, Device and Cosmetic 
Act. If a provision of the Controlled 
Substance, Drug, Device and Cosmetic 
Act relating to marijuana conflicts 
with a provision of this act, this act 
shall take precedence. 

This is the section that protects a 
patient who is in compliance with the 
other provisions of the MMA from 
prosecution for possession of a 
controlled substance as marijuana is 
otherwise a Schedule I controlled 
substance pursuant to 35 Pa.C.S.A. 
§780-104(1)(iv). If medical marijuana 
is legal for a patient to possess it 
cannot therefore be a Schedule I 
Controlled Substance because it is 
illegal for any Pennsylvanian to 
possess a substance defined as a 
Schedule I Controlled Substance 
under Pennsylvania law.3 

Marijuana is also designated a 
Schedule I controlled substance 
pursuant to Pennsylvania’s Vehicle 
Code.4 Section 1603 defines a “controlled 
substance” as any substance so 
designated by Pennsylvania’s 
Controlled Substances Act. Section 
2101 of the MMA does not refer to the 
Vehicle Code, but only the Controlled 
Substances Act and our appellate 
courts have yet to rule on the issue.5 

The second reason to believe that 
medical marijuana is not scheduled by 
the Controlled Substances Act is 
found in Commonwealth v. Jezzi, 208 
A.3d 1105 (Pa. Super. 2019).6 In Jezzi 
the appellant challenged marijuana’s 
Schedule I classification as unconstitu-
tional because the MMA demonstrated 
that marijuana has medical efficacy 
and cannot therefore meet the definition 
of a Schedule I controlled substance. 
The Superior Court denied relief 
finding that the MMA and PA’s 

Controlled Substances Act can be 
interpreted consistently. It said: 

Regarding Appellant’s equal protection 
challenge, we first observe that medical 
marijuana is not listed in the CSA as a 
Schedule I substance, only marijuana 
is listed. The MMA provides a very 
limited and controlled vehicle for the 
legal use of medical marijuana by 
persons qualified under the MMA. See 
35 P.S. § 10231.102(3). Outside the MMA, 
marijuana remains a prohibited 
Schedule I controlled substance for the 
general citizenry who are unqualified. 

In the meantime medical cannabis 
allies in Pennsylvania’s General 
Assembly have tried to address this 
issue confronting Pennsylvania’s 
medical patient community. Senator 
Camera Bartolotta (R-Wash) and 
Representative Chris Rabb (D-Phila) 
have introduced bills that would 
require proof of actual impairment 
similar to a Schedule II or III 
prescription narcotic. It would also 
remove medical marijuana from the 
Vehicle Code’s definition of a Schedule 
I Controlled Substance. On Sept. 21, 
2021, Sen. Bartolotta’s bill finally 
received a hearing in the Pennsylvania 
Senate Transportation Committee. 
Witnesses included a medical 
cannabis industry pharmacist who 
explained how THC metabolizes, a 
patient who was targeted for a DUI 
investigation solely because of revealing 
patient status and a criminal defense 
attorney (yours truly) who explained 
the real work impact of “zero tolerance” 
on the 350,000 + patient community 
who, under PA law, are literally 
DUI 24/7/365. Representatives of 
Pennsylvania State Police, Pennsylvania 
District Attorney’s Association and 
AAA all agreed that patients should 
not be prosecuted absent actual proof 
of impairment. To date Sen. Bartolotta’s 
bill, SB167, has not been called for a 
Committee vote. n 

Patrick K. Nightingale is a practicing 
criminal defense attorney in both state 
and federal court in Southwestern 
Pennsylvania. He began his legal career 
as a prosecutor with the Allegheny County 
District Attorney’s Office in 1996. In 
1999 he helped to found the Domestic 
Violence Prosecution Unit. Since 2002 
Nightingale has specialized in criminal 
defense with a particular focus on 
protecting the rights of cannabis consumers. 
Nightingale practices in state and federal 
courts throughout Pennsylvania and 
handles both trial, appellate and post-

Patrick K. Nightingale

Continued on page 14
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Flying the not so friendly skies: When guns are discovered 
in carry-on luggage at the Pittsburgh International Airport 

By David J. Shrager and 
Jennifer M. Popovich 

In what has been labeled as an 
epidemic by the Transportation 
Security Administration (TSA), 
agents are confiscating an alarming 
number of handguns from carry-on 
luggage at the Pittsburgh International 
Airport. During the week of September 
26 alone, TSA located 4 handguns in 
carry-on luggage: a .380 caliber 
handgun on September 23, a 9mm 
handgun loaded with seven bullets on 
September 24, a .380 caliber handgun 
on September 25, and a 9mm handgun 
loaded with 16 bullets, including one 
in the chamber, on September 26. As 
of September 26, 2021, 26 firearms 
have been found in carry-on luggage 
at the Pittsburgh International Airport 
for the year-to-date. 

Travelers are permitted to travel 
with firearms, but there are rigid 
guidelines. A firearm must be 
unloaded and locked in a hard-sided 
container and transported as checked 
baggage only. The United States Code, 
Title 18, Part I, Chapter 44 defines a 
firearm as “any weapon (including a 
starter gun) which will, or is designed 
to, or may readily be converted to 
expel a projectile by the action of an 
explosive; the frame or receiver of 
any such weapon; any firearm muffler 
or firearm silencer; and any destructive 
device. 49 CFR 1540.5 further defines 
a “loaded firearm” as having a live 
round of ammunition or any component 
thereof, in the chamber or cylinder or 

in a magazine inserted in the firearm. 
The passenger must retain the 
key/combination to the lock unless 
TSA requests it to ensure compliance. 
All firearms being transported must 
be declared at the time of checking 
the baggage. 

These rules carry over to parts for 
firearms. Magazines, clips, bolts, and 
firing pins are prohibited in carry-on 
baggage, but may be transported in 
checked baggage provided that they 
are securely boxed within a hard-sided 
case, either included with or apart 
from the firearm. Rifle scopes, however, 
may be transported in both carry-on 
and checked baggage.  Ammunition 
must be packaged in a fiber, wood, 
plastic, or metal box and must be 
declared to the airline. Rules concerning 
the transportation of firearms even 

extend into playtime, as toy guns and 
replica firearms may only be transported 
in checked baggage. 

When travelers do not comply with 
these rules and instead, pack their 
firearms in their carry-on luggage, 
they can be looking at both civil and 
criminal penalties. TSA reserves the 
right to fine any traveler who is not 
compliant with their rules. A first-time 
offender packing a loaded firearm, or 
an unloaded firearm with accessible 
ammunition, into their carry-on 
luggage faces a fine of $3,000-$10,000 
along with a referral for criminal 
prosecution. A repeat offender faces 
fines between $10,000-$13,910 along 
with a referral for criminal prosecution. 
For unloaded firearms, fines range 
from $1,500-$2,475 along with a referral 
for criminal prosecution. 

Those who are issued civil penalties 
can administratively challenge them. 
The traveler can request a formal 
hearing which is administrative in 
nature. They can also request an 
informal conference with a TSA 
official which is a meeting to discuss 
and attempt to resolve the case. Further 
action in these matters is determined 
on a case-by-case basis and may vary 
based on the facts and circumstances 
of each violation. Often, TSA will offer 
a 50 percent payment option in an 
attempt to expedite a resolution. 

These civil penalties are not the 
only possible consequences. Any 
traveler with a TSA pre-check status 
will have that status revoked as a 
result of the violation. Further, there 
is a federally mandated suspension of 
the traveler’s carry conceal permit 
upon the first offense of bringing a 
firearm in one’s carry-on luggage. On 
October 6, 2021, the Acting U.S. 
Attorney for the Western District of 
Pennsylvania announced that his 
office would be reaching out to the 
Allegheny County Sheriff’s Office to 
have these permits revoked. 

In a press release, U.S. Attorney 
Kaufman stated “The United States 
Attorney’s Office, the FBI, the Allegheny 
County Police and TSA currently 
review every incident in which TSA 
screeners discover a gun during 
security screening at the airport 
checkpoint. Almost inevitably, the 
passenger being interviewed claims 

David J. Shrager Jennifer M. Popovich

Continued on page 14
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thus to justify a prosecution for driving 
with a suspended license and under 
the influence of a controlled substance 
(not alcohol) – was found in the Superior 
Court’s recent decision in Commonwealth 
v. Plank, No. 1409 MDA 2019, 2021 
WL 1157990 (Pa. Super. Ct. March 26, 
2021). There, a state trooper began 
following a vehicle at approximately 
1:30 a.m. After following the vehicle 
for some time, the “operator of the  ... 
[vehicle] stopped on his own accord in 
a driveway.” The trooper then parked 
“his patrol car perpendicular to the 
suspect vehicle without blocking the 
vehicle’s ability to exit the driveway.” 
No lights or sirens were used. The 
trooper exited his patrol car, 
approached the operator of the 
vehicle, and asked if he could talk to 
the operator. The operator agreed, 
and the trooper observed that the 
driver was nervous and had glassy 
and bloodshot eyes. The trooper 
ultimately learned that the driver’s 
“motor vehicle operator’s license was 
suspended.” Only upon learning of 
said suspension was the driver not 
free to leave and seized. According to 
the Superior Court, the trial court 
rightly found that a mere encounter 
existed where the driver pulled over 
on his own volition, the trooper did 
nothing more than ask the driver a 
few questions, and the driver was 
never blocked from leaving the driveway 
until it was learned that he had been 
driving without an active license.   

As these cases reveal, there is real 
significance not only to what law 
enforcement officers observe, learn, 
or know prior to approaching a 
motorist, but also to how they interact 
with that individual. Among other 

INTERACT WITH MOTORISTS MATTERS 
continued from page 9

things, do officers block a driver from 
leaving? Do they give him or her 
commands, or do the officers simply 
ask questions? The legal analysis 
involved in police/motorist interactions 
is intensely fact specific. Why and 
how officers engage with drivers will 
often determine the outcome of any 
prosecution that follows. n 

Phillip P. DiLucente is managing partner 
of Phil DiLucente and Associates. He has 
handled criminal cases in both state 
court and federal court.

and leave an already vulnerable 
person stigmatized as a predator. 
Nationwide, advocates are encouraging 
prosecutors to consider charging 
decisions that recognize this population’s 
unique lack of culpability and encourage 
diversionary programs that ensure 
compliance, but also employ compassion 
and awareness. Locally, Justice Kevin 
Dougherty has begun a series of 
regional discussions to help recognize 
how those affected by ASD interact 
with our courts. Attorneys should 
strive to educate themselves about 
this issue so that when the time 
comes, we are more prepared to serve 
the needs of our clients. n 

Lyle Dresbold is a senior attorney with 
Shrager Defense Attorneys, where he 
practices criminal defense in state and 
federal court.

DEFENDANT’S AUTISM DIAGNOSIS  
continued from page 10

conviction litigation. He can be reached 
at 412-225-7959 or at pknlaw@mac.com. 

 

MEDICAL CANNABIS PATIENTS  
continued from page 11

1 This does not include states with 
programs permitting the use of non-
psychoactive cannabis products such as 
cannabidiol (CBD). 

2 An officer’s belief that a licensee was 
operating a vehicle while under the influence 
of alcohol or a controlled substance, as 
required for license suspension for the 
licensee’s refusal to submit to chemical 
testing, must only be objective in light of 
the surrounding circumstances. 
Demarchis v. Com., Dept. of Transp., 
Bureau of Driver Licensing, 999 A.2d 639, 
(Pa. Commw. 2010). 

3 35 Pa.C.S. §780-104(1)(iv). 
4 75 Pa.C.S. §1603.  
5 Commonwealth v. Stone 828 WDA 

2020 is pending before the Superior Court 
over the issue of whether the Commonwealth 
must prove that the THC in the motorist’s 
blood was from illegal cannabis and not 
legal medical cannabis. 

6 Jezzi was not a medical cannabis case 
but rather involved an illegal grow operation 
pre-dating the enactment of the MMA.

that they forgot that the gun was in 
their bag and no criminal charges are 
filed. Nevertheless, bringing guns to the 
checkpoint is completely unacceptable 
and poses a serious security risk. In 
order to send the message that airport 
security checkpoints and guns don’t 
mix, we need a deterrent strategy, in 
addition to the stiff civil penalties 
issued by TSA. So today we are 
announcing that in incidents involving 
an individual who possesses a valid 
concealed carry permit, we will be 
requesting County Sheriffs to rescind 
that resident’s firearms concealed 
carry license due to negligence.” 

As U.S. Attorney Kaufman stated, 
criminal charges are also possible in 
some cases in which a traveler has a 
firearm in their carry-on luggage, 

FLYING 
continued from page 13

although they rarely occur. When 
TSA locates a firearm in a traveler’s 
carry-on luggage at the Pittsburgh 
International Airport, they call the 
Allegheny County Police, who respond 
and confiscate the firearm. They then 
conduct their own investigation as to 
whether the activity rises to the level 
of warranting criminal charges. The 
typical scenario involves the crime of 
Carrying a Firearm Without a License, 
as having a firearm contained within 
one’s carry-on luggage does constitute 
concealment. For those who do have 
carry conceal permits, criminal 
charges are rare. 

If things continue at the current 
rate, 2021 will be a record-breaking 
year for the number of guns found in 
passengers’ carry-on bags at the 
Pittsburgh International Airport. 
However, absent a change in the law, 
the vast majority will only face civil, 
rather than criminal, penalties. n 

David J. Shrager is the managing partner 
at Shrager Defense Attorneys, a law firm 
focusing exclusively on criminal defense. 
Jennifer Popovich is a Senior Attorney 
at the firm and has been since 2019.
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Case law and new rule of evidence provide guidance 
on the admissibility/authentication of digital evidence 

 

By Alex Cashman 

As nearly all communications now 
occur by smartphones, digital messages 
have become critical evidence in 
criminal trials. Accordingly, courts 
have endeavored to create a framework 
for the introduction of new forms of 
digital evidence. Two recent cases 
regarding the authentication of 
digital evidence provide guidance: 
Commonwealth. v. Bry’Drick Wright, 
255 A.3d 542 (Pa. Super. Ct. 2021) and 
Commonwealth v. Orr, 255 A.3d 589 
(Pa. Super. Ct. 2021). 

Prior to Wright and Orr, the 
framework began to take shape in 
2011 with a case of first impression, 
Commonwealth v. Koch, 39 A.3d 996 
(Pa. Super. Ct. 2011). The defendant 
in Koch was arrested and convicted of 
possession with the intent to deliver 
marijuana. Police executed a search 
warrant on the house in which defendant 
and her brother lived. During the 
search of the home, two phones were 
found on a table near the defendant. 
The defendant admitted that one of 
the phones belonged to her. 

At trial, the Commonwealth introduced 
13 incriminating text messages. 
However, the Commonwealth’s expert 
conceded that he could not determine 
the author of the messages. The 
Commonwealth’s expert further stated 
that some messages referenced the 
defendant in the third person, showing 
that the defendant may not have 
authored the messages. Despite the 

expert’s concession, the trial court 
admitted the messages. 

On appeal, the fact that the evidence 
showed multiple people sending 
messages from the same phone 
troubled the court. As a result, the 
Superior Court reversed the trial 
court and held that either direct 
evidence from those who sent or 
received the messages or circumstantial 
evidence in the messages about the 
sender’s identity would be required to 
authenticate the messages. 

Since Koch, several cases have 
outlined what courts have found to be 
acceptable evidence for authenticating 
not just text messages, but other digital 
evidence, including social media 
content. The Superior Court decided 
the Wright and Orr cases this past 

summer, providing additional clarity 
regarding the authentication of digital 
evidence. 

In Wright, the defendant was 
arrested for drug offenses while in a 
Chevy Impala. The Commonwealth 
used text messages from the defendant’s 
phone to evidence the intent to deliver 
the drugs. The Commonwealth offered 
no direct evidence from either the 
defendant or the party receiving the 
messages. Rather, the Commonwealth 
relied on circumstantial evidence to 
authenticate the incriminating 
messages, including: (a) incoming 
and outgoing text messages using the 
defendant’s first name, (b) messages 
referring to whether defendant was 
driving the Impala that day, (c) 
messages from the defendant regarding 
checking the Impala for his keys, (d) 
the fact that the phone was found on 
the defendant’s person, and (e) the 
fact that the defendant provided the 
police with his passcode to unlock the 
phone. The court also took note that 
there was no evidence of any outgoing 
messages indicating any third parties 
used the phone. 

In Orr, the defendant was tried and 
convicted of first degree murder of his 
ex-girlfriend. The sole issue on appeal 
was whether the trial court improperly 
admitted threatening messages sent 
from the defendant’s phone to the victim 
related to an ongoing custody dispute. 
Again, the Commonwealth offered no 
direct evidence that the defendant 
sent the messages, instead relying on 

circumstantial evidence to authenticate 
them. 

On appeal, the Superior Court 
found no reason to believe that a third 
party would have the details of the 
custody dispute, would be upset about 
the custody issues, or would use the 
defendant’s phone to threaten the 
victim. The court noted, again, that 
there was no evidence of a third party 
accessing the defendant’s phone as a 
critical fact in its analysis. 

The line of cases from Koch all 
require courts to examine the sum of 
the facts in the record to authenticate 
digital evidence. However, after the 
Koch court seemingly created an 
assumption that could only be 
overcome by affirmative evidence of 
authorship of the messages, the 
Wright and Orr courts have provided 
further clarity. That is, rather than 
requiring the proponent of the messages, 
when relying on circumstantial evidence, 
to solely draw from other messages on 
the phone that positivly identify the 
sender, the Wright and Orr courts 
instead recognized the lack of evidence 
of third-party access to or use of the 
device as a critical factor in the 
authentication of the messages. 

Moving forward, we should expect 
to see courts applying Pennsylvania 
Rule of Evidence 901(b)(11), the newly 
adopted rule governing authentication 
of or identification of digital evidence. 
Appellate courts have yet to consider 

Alex Cashman

Continued on page 18
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Pa. Supreme Court abandons traditional waiver rules in post-
conviction cases, allowing petitioners their day in state court 
By Corrie Woods 

Last month, the Supreme Court of 
Pennsylvania held in Commonwealth 
v. Bradley, ___A.3d ___, 37 EAP 2020 
(Pa. filed Oct. 20, 2021), that a criminal 
defendant petitioning for relief pursuant 
to the Post Conviction Relief Act 
(PCRA), may raise a claim of ineffective 
assistance of post-conviction counsel 
at the earliest available opportunity to 
do so, even on appeal. The 6-1 decision, 
authored by Justice Debra Todd, 
marks a major shift in Pennsylvania’s 
post-conviction jurisprudence, which 
previously forced virtually all claims 
of ineffective assistance of post-
conviction counsel out of state court. 

Prior to Bradley, petitioners waylaid 
by the ineffective assistance of post-
conviction counsel, and, more abstractly, 
the integrity of Pennsylvania’s post-
conviction adjudicatory system, faced 
a conundrum: although petitioners had 
a long-recognized right to the effective 
assistance of post-conviction counsel, 
they had virtually no procedural 
mechanism to vindicate it because by 
the time they discovered the ineffec-
tiveness, they could no longer raise 
the claim. In the typical case, in which 
a petitioner came to believe that 
post-conviction counsel was ineffective 
after the dismissal of his petition by 
the PCRA court, the petitioner was 
foreclosed by generally applicable 
issue-preservation requirements from 
raising his claim for the first time on 
appeal, and by current interpretations 
of the so-called “time-bar” provisions 

of the PCRA from raising his claim in 
a serial petition. 

Indeed, it was only in an extremely 
narrow circumstance that petitioners 
could raise claims of ineffective 
assistance of post-conviction counsel 
at all: between the PCRA court’s 
issuance of a notice of intent to dismiss 
the petition without a hearing and its 
dismissal order 20 days thereafter. 
See generally Commonwealth v. 
Pitts, 981 A.2d 875 (Pa. 2009). And the 
procedure set forth in Pitts was 
narrow in theory, but impermeable in 
practice. To comply and raise a claim 
of ineffective assistance of post-
conviction counsel, petitioners were 
required to obtain a copy of the PCRA 
court’s notice, hope that they could 
glean from it the PCRA court’s basis 
for its intent to dismiss the petition, 

come to the conclusion that present 
counsel was ineffective in some way 
in causing the dismissal, obtain present 
counsel’s withdrawal and, either pro 
se or via new counsel, who would have 
to obtain and review the record, plead 
a new claim of ineffective assistance 
of post-conviction counsel, complete 
with statutorily required averments, 
witness certifications, verifications, 
and any substantiating documents, all 
within 20 days. To say that such 
claims were rare is something of an 
understatement, and the sum effect of 
the aforementioned roadblocks and 
the procedure set forth in Pitts was 
that petitioners provided ineffective 
assistance of post-conviction counsel 
were essentially put out of state court 
and forced into subsequent actions for 
collateral relief in federal court. 

In Bradley, the Court, led by Justice 
Todd, traced the history of the 
procedure set forth in Pitts, clearly 
and cogently detailing that its 
adoption and perpetuation was 
“purely dicta,” and, in any event, in 
part due to its patent and obvious 
impracticality, “deeply flawed.” 
The Court further reasoned that the 
procedure, in essentially forwarding 
an entire genus of claims for review in 
the first instance to federal court, 
“undermine[d] essential principles of 
respect and cooperation between the 
state and federal judiciary, delay[ed] 
the collateral review process, and 
burden[ed] federal courts to dispose 
of matters more properly addressed 
by our Commonwealth’s judiciary.” 

Jettisoning Pitts, the Court, 
apparently considering whether to 
liberalize its generally applicable 
issue-preservation requirements in 
the PCRA context or its interpretation 
of the time-bar provisions, settled on 
the former course, holding that 
petitioners are now permitted to raise 
claims of ineffective assistance of 
post-conviction counsel at the earliest 
available opportunity, even if on 
appeal. The Court noted that although 
the appellate record might be 
sufficient to review those claims in 
some instances, a remand to the 
PCRA court will often be appropriate 
where petitioners offer more than 
boilerplate assertions of ineffec-
tiveness, consistent with the relative 
competencies and roles of appellate 
and trial courts. 

In some ways, Bradley raises more 
questions than it answers, in part 
because it is only beneficial where a 
petitioner has changed counsel at 
some point in the post-conviction 
process, which, at least at present, is 
simply not the norm. Post-Bradley, is 
initial post-conviction counsel obliged 
to withdraw, or at least to offer to 
withdraw, so that his client may assert 
his ineffectiveness? Relatedly, is a 
PCRA court obliged to provide different 
post-conviction counsel on appeal? 
And do similar obligations inhere at 
each subsequent stage of the appellate 
process? Language in the Court’s opinion 
certainly suggests as much. 

Corrie Woods

Continued on page 18
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In Memoriam
Robert Berkley Harper  

Robert Berkley 
Harper, 82, Profes-
sor Emeritus of Law 
at the University of 
Pittsburgh, passed 
away on October 
12, 2021.  

He was the son 
of the late Frank P. 

Harper and Oneida Grigsby Harper. A 
product of the Pittsburgh Public 
Schools, Robert graduated from Fifth 
Avenue High School and received a 
BS Degree in Education at the University 
of Pittsburgh while working at the US 
Post Office at night.  

He always had a strong desire to 
teach, but after graduating from 
college, he joined the United States 
Army. Lieutenant Harper taught 
weapons at the Armory School at Fort 
Knox in Kentucky after receiving a 
battalion adjutant assignment in 
Korea. Following Robert’s discharge 
from the military, he returned to 
Pittsburgh and taught math and 
algebra at Liberty Demonstration 
School. Robert went on to attend Law 
School at the University of Pittsburgh, 
graduating in 1971 and became the 
police Legal Advisor for the City of 
Pittsburgh.  

He left that job to become Dean of 
Students at his Alma Mater and later 
became the first African-American, 
full tenured professor at that institution. 
He taught Criminal Law, Criminal 
Procedures, Evidence, Scientific 
Evidence and Law and Education. He 
loved his role in the area of Education 
Law and even taught legal education 

programs to lawyers and judges, as 
well as legal classes to police officers.  

Robert will be remembered as the 
Patriarch of the Harper Family: the 
brother, uncle, friend and neighbor 
you could always count on. He loved 
the Lord and attempted to follow His 
teachings. As a young adult he was 
active in Christian Tabernacle Church 
and most recently at Mt. Ararat, 
Saturday Night Live service. His 
hobbies related to reading and writing, 
and he would always say that one 
should try to read a book each week 
and write an essay every evening. You 
may have seen him at the Carnegie 
Library, Homewood Branch or even 
read one of his Letters to the Editor in 
a Pittsburgh newspaper. 

Robert is survived by his brother, 
Henry (Yvonne), Delaware, best 
friend since high school, Richard Lee, 
MD, California, and a host of beloved 
family members, friends, colleagues 
and former students in Pittsburgh and 
across the country. n 

the admissibility of digital evidence 
applying the new rule, which became 
effective on October 1, 2020, after the 
trials in both Wright and Orr. However, 
the analysis of digital evidence is 
unlikely to radically change when 
applying Rule 901(b)(11). In a footnote 
to Orr, the Superior Court recognized 
that Rule 901(b)(11) appears to be 
consistent with the standard set forth 
in Koch. 

Presenting digital evidence will 
continue to evolve as the technology 
we use changes; however, ten years of 
case law and the new rule of evidence 
provide guidance on the admissibility 
and authentication of digital evidence. n 

Alex Cashman is an Assistant District 
Attorney in the Homicide Unit of the 
Allegheny County District Attorney’s 
Office.

DIGITAL EVIDENCE 
continued from page 15

And perhaps more importantly, 
how many times can the new Bradley 
procedure apply in a given case? May 
a petitioner, dissatisfied with his 
second post-conviction counsel’s 
handling of a hearing on remand, seek 
and obtain new, third, or fourth, or 
fifth counsel to assert a claim of prior 
post-conviction counsel’s ineffectiveness? 
Depending on the answer, Bradley 
could become recursive, creating 
significant tension with the time-bar’s 
goal of finality. 

In the years to come, the Court will 
likely grapple with these and myriad 
other questions that Bradley raises. 
Indeed, Bradley appears to mark the 
beginning, not the end, of a longer 
jurisprudential conversation about 
how to enforce petitioners’ right to the 
effective assistance of post-conviction 
counsel. n 

Corrie Woods is a Member/Attorney at 
Woods Law Offices PLLC, where he 
practices primarily in the area of 
appeals and criminal post-conviction 
actions in Pennsylvania state courts. 
Corrie also serves as the Chair of the 
Allegheny County Bar Association 
Appellate Practice Committee. Contact 
Corrie at 412-329-7751 or via email at 
cwoods@woodslawoffices.com.

POST-CONVICTION CASES 
continued from page 17

Wonder if your decisions, 
legal advice or other 
professional actions 

are ethical? 
 

Members can get consultation  
on their legal actions and  
potential actions through 
the ACBA Professional  

Ethics Hotline. 
 

See 
ACBA.org/OfficerAssignments 

for details.

Order your 2021-22 
Allegheny County Bar Association 

Legal Directory today! 
For details visit ACBA.org/ProductStore.

In order to serve the needs of 
their clients, attorneys partner 
with an array of businesses, 

vendors, expert witnesses and 
consultants. Through our 

Expert and Vendor Guide, 
the ACBA aims to help attorneys 
find the right business partners  

to help their practices excel. 
 

Visit ACBA.org/EVG 
for more.

Enduring Excellence
Since 1906, our lawyers have been proudly serving Allegheny County

Robert Del Greco, Jr.
Esquire



News and Notes 

Local amateur documentarian seeks 
to interview members with personal 
insights/stories regarding the late 
venerable Judge Michael A. Musmanno, 
particularly those of a first or second 
hand nature. Contact Robert Rice at 
724-462-1447. 

 
Three additional divorce attorneys 

at Pittsburgh family law firm Pollock 
Begg recently completed training and 
certification in collaborative law, 
bringing the firm’s total number of 
collaboratively trained lawyers to eight. 
Partner Brian C. Vertz and associates 
Ashley M. Majorsky and Lindsay A. 
Nemit are newly certified through the 
Collaborative Law Association of 
Southwestern Pennsylvania and 
became members of both CLASP 
and the International Academy of 
Collaborative Professionals. 

 
The Pittsburgh Parks Conservancy, 

in partnership with K&L Gates LLP, 
planted a Sweetbay Magnolia Tree – 
the first of 75 donated trees by the law 
firm – in Mellon Square Park in 
downtown Pittsburgh in honor of the 
75th anniversary of the establishment 
of K&L Gates’ Pittsburgh office, the 
firm’s first. 

People on the Move 

Leech Tishman Fuscaldo & Lampl, 
LLC is pleased to announce the addition 
of two new attorneys to the firm, 
Sarah C. Norcott and Erik D. Slobe. 
Norcott joins the firm as an Associate 
in the Litigation Practice Group, and 
Slobe joins the firm as an Associate in 
the Intellectual Property Practice 
Group. Norcott focuses her practice 
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Sarah C. 
Norcott 

on product liability, premises liability, 
and construction law. She is also part 
of Leech Tishman’s Insurance Coverage 
Group. Norcott routinely assists in the 
management of discovery during the 
course of litigation, as well as drafting 
dispositive motions. Slobe focuses his 
practice on all aspects of intellectual 
property law including patents, 
trademarks, copyrights, and trade secrets. 
Slobe regularly drafts provisional and 
non-provisional patent application 
claims, specifications, and drawings 
for mechanical and computer system 
related technologies. He has a background 
in nuclear engineering, engineering 
physics, and mathematics. Slobe is 
also a registered professional engineer 
(PE) in Nuclear Engineering in the 
state of Pennsylvania.  

 
Weiss Burkardt 

Kramer LLC is 
pleased to announce 
that Lee Dellecker 
has joined the firm 
as an Associate. 
Lee Dellecker 
joined Weiss 
Burkardt Kramer 
LLC as an Associate 
in September of 
2021. His areas of 
practice include 
general solicitor 

work and property assessment litigation.  

Change in Status 

Maria Verardi Durrant, who has 
been on Retired Status, has never 
been suspended or disbarred, and has 
demonstrated that she has the moral 
qualifications, competency and 
learning in law required for admission 
to practice in the Commonwealth, 
shall be and is, hereby reinstated to 
active status as a member of the Bar 
of this Commonwealth. 

 
Michael Alan Katz, who has been 

on Administrative Suspension, has 
never been suspended or disbarred, 
and has demonstrated that he has the 
moral qualifications, competency and 
learning in law required for admission 
to practice in the Commonwealth, 
shall be and is, hereby reinstated to 
active status as a member of the Bar 
of this Commonwealth. 

Bar Briefs Lawyers’ Mart
APPRAISALS 

ANTIQUE AUTO APPRAISALS for all vehicles 1900 to 
2005. Expert Witness. Diminished Value. Certified  
Appraiser – K. Merusi. 412-731-2878. 

ESTATE PLANNING 

IF YOUR CLIENTS ARE CONSIDERING CHARITABLE 
GIVING as part of their estate planning The Pittsburgh 
Presbytery Foundation can provide a means to support 
charitable work helping those in need throughout SW 
Pennsylvania. For more information contact the Foundation 
at www.pghpresbytery.org/pghpresbyterianfdn.htm or 
Rev. Dr. Douglas Portz at 412-323-1400 Ext. 318. 

OFFICE SPACE  

STREET LEVEL OFFICE SPACE WITH FREE PARKING 
FOR CLIENTS AND EMPLOYEES. Situated between two 
banks. Across the street from the police station. High 
traffic area with great visibility and a short walk to the 
Lawrence County Courthouse. In addition, we also have 

good incubator space that includes water, sewage, gas 
and light at our Temple Building in the heart of New  
Castle. Call 724-658-8330 or 724-971-3089. Keller 
Williams Pittsburgh North. 
 

WORKING REMOTELY BUT NEED A DOWNTOWN  
PRESENCE? Want a place in town for a few hours a day 
or just to meet clients? Have to downsize and just need 
an individual private office close to the courts, with 
ample parking and close to restaurants and hotels?  
Individual Private Offices, shared space, hourly services 
available on the Boulevard of the Allies, prices from 
Hourly to $750/office. Call Jackie, 412-897-8387. 

OIL, GAS & MINERALS 

ATTORNEY STEPHEN RALPH, PROFESSIONAL  
GEOLOGIST Oil & Gas Transactions, Mediation,  
Asset Management and Consulting. 724-519-8094. 
OilandGasMediation.com. 

TRAVELING NOTARY 

LET ME BE YOUR TRAVELING NOTARY FOR HOMEBOUND 
CLIENTS! IRA KATZ 412-600-9559.

Erik D. 
Slobe

Lee 
Dellecker 

The Lawyer Referral Service can help bring clients to you. 
 

For details, contact Whitney Hughes 
at 412-402-6703 or whughes@acba.org. 

 
To learn more, see GetAPittsburghLawyer.com.

Looking to refer a case to an attorney outside  
of your practice area? Need consultation on a  
case from an attorney with specific expertise? 

 
The ACBA Member-to-Member (M2M) Referral Guide can help. 

 
M2M lists ACBA members by practice area and language  

proficiencies. We update and email the M2M Referral Guide  
to all ACBA members each quarter. 

 
Visit ACBA.org/Member-to-Member for more.
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