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ACBA election results now available 
The annual ACBA elections were 

held May 10 to 26. The election was 
conducted by Intelliscan, an independent 
third party. The results are as follows: 

• ACBA President-Elect: Marla N. 
Presley – Presley is the Office Managing 
Principal and the Litigation Manager 
of the Pittsburgh office of Jackson 
Lewis P.C. Her practice focuses 
exclusively on the representation of 
employers in wage and hour disputes, 
class and collective actions and claims 
of discrimination under Title VII, the 
Age Discrimination in Employment 
Act, the Americans with Disabilities 
Act and various state tort theories. 

A graduate of the University of 
Mount Union, Presley earned a 
Bachelor of Arts in political science in 
2000. She then attended the Duquesne 
University School of Law where she 
was the recipient of the Lynette 
Norton Award for excellence in trial 
advocacy and earned her juris doctorate 
in 2003. 

Throughout her legal career, Presley 
has been involved with numerous 
aspects of the ACBA. She’s been a 
member of the Board of Governors, 
Finance Committee, Labor and 
Employment Law Section, Managing 
Partners Committee, Strategic Planning 
Committee, Women in the Law Division 
and the Young Lawyers Division. She 
was named the ACBA’s Outstanding 
Young Lawyer in 2021 and is a Young 
Lawyer Fellow of the Allegheny County 
Bar Foundation.  

• Treasurer: Keri P. Ebeck – Ebeck 
is a partner with Bernstein-Burkley, P.C. 
and her practice is focused on bankruptcy 
law, with expertise in consumer bank-
ruptcy and real estate bankruptcy.  

A graduate of King’s College, Ebeck 
earned a B.A. of Political Science in 
2000. She then attended Roger 
Williams University School of Law, 
earning her juris doctorate in 2003. 
Ebeck has been involved in numerous 
aspects of the ACBA throughout her 
legal career, including the Bankruptcy 
and Commercial Law Section and the 
Finance Committee.  

• Board of Governors: Jessica 
Albert, Dan Fitzsimmons, Mary 
McKinney Flaherty, Jacqueline B. 
Martinez and Morgan Moody 

• Judiciary Committee 
Appellate Court Representative: 

Corrie Woods 
At-Large Representatives: Michael 

W. Calder and Elizabeth Slaby 
Civil Court Representative: Daniel 

C. Garfinkel 
Criminal Court Representative: 

Brian D. Catanzarite 
Diverse Representatives: Jennifer 

R. Andrade, Nicholas Bell and Tracey 
McCants Lewis 

Elder/Probate and Trust  
Representative: Daniel A. Seibel 

Family Court Representative: 
Alexandra L. Kovalchick 

Young Lawyer Representative: 
Amelia J. Goodrich 

• Homer S. Brown Division 
HSBD Chair-Elect: Gabrielle Lee 
HSBD Treasurer: Brazitte A. Poole 
HSBD Council: Renel Datulma and 

Keymo Hoshing 
• Women in the Law Division 
WLD Chair-Elect: Amber Archer 
WLD Treasurer: Katherine R. Byrne 
WLD Secretary: Terese M. Connerton 
WLD Council: Katherine Byrne, Holly 

L. Deihl, Mallory Gold, Natalia Holliday, 
Ashley M. London and Aparna Nemlekar 

• Young Lawyers Division 
YLD Chair-Elect: Tara M. Sease 
YLD Treasurer: Jamie Drennen 
YLD Secretary: Allison Erndl 
YLD Council: Matthew J. DeMaio, 

Erika Nicole Dowd, Carly Koza, Amber 
L. Manson-Webb, Tricia Martino, Kelly 
McGovern and Rebeca Himena Miller n

Practice Area Profile:  Elder Law

Erica L. Laughlin assumes ACBA Presidency 

By Zandy Dudiak 

New ACBA president Erica L. 
Laughlin said restoring confidence in 
the justice system is one of her primary 
goals for her term leading the Pittsburgh 
Legal Community.  

Laughlin – who assumed the 
presidency on July 1 and will remain 
in that role through June 30, 2023 – 
said community service affords 
attorneys the opportunity to meet and 
work with citizens in-person, and that 
one-on-one interaction can start the 
process of restoring trust. 

“There seems to be a real desire 
among attorneys to give back,” she 
said, something she hopes to tap over 
the next year.  

One specific way she hopes to do 
this is to re-launch the ACBA “Day of 
Impact,” which had been planned for 
2020, but got canceled due to the 
pandemic. The vision of the event was 
to bring the Pittsburgh Legal Community 
together for a day of volunteer service, 
including everything from river 
cleanups to packing boxes at area 
food banks.   

As grand as the Day of Impact 
should be, Laughlin doesn’t envision 
giving back to be limited to just that 
day. She also plans to put a revamped 
Community Service Committee into 
action, facilitating these types of 
opportunities for ACBA members to 
give back throughout the 2022-23 bar 
year, and beyond.  

Laughlin has other goals for her 
presidential year, including focusing 
on lifting the ACBA out of the pandemic 
and getting back to more in-person 
engagement within the organization 
and community.  

Engagement among attorneys 
suffered because of the pandemic, 
Laughlin explained. She hopes to 
encourage members to interact on a 

more personal basis and acquaint 
newer attorneys with the breadth of 
everything the ACBA can offer its 
members.  

“Relationships are hard to cultivate 
virtually, especially for law students 
and young lawyers, who spent the last 
two years in a virtual environment,” 
Laughlin said. “The best way to give 
back to our profession is being 
involved. People in the bar are fantastic 
to work with.” 

Another of her goals is implementing 
the strategic plan recently adopted by 
the Board of Governors. The strategic 
plan includes increasing membership, 
enhancing members’ experiences and 
developing marketing and branding 
initiatives. 

Laughlin chaired the Strategic 
Planning Committee, created by Joe 
Williams during his 2021-22 term as 
president, so she is familiar with the 
direction of the plan to move the 
ACBA forward. 

“Erica’s work as the chair of the ad 
hoc Strategic Planning Committee will 
not only help shape the scope of her year 
as president, but it will benefit the 
ACBA for years to come,” Williams said.  

Williams passed the gavel to 
Laughlin during a ceremony on June 
16 at the Bench-Bar Conference. 
Laughlin said she appreciated the 
chance to work with Williams while 
serving as President-Elect. 

“He has been a fantastic President 
and leader,” she said.  

Williams also has confidence in 
turning over the reins to Laughlin. 

“Erica is well poised to lead the 
association,” Williams said. “She is 
bright, capable and pragmatic. With 
every issue presented to her, Erica 
will place the needs of our members at 
the forefront.” 

Laughlin said she wanted to be 
actively involved as President-Elect in 
the year leading up to her presidency. 

Her record of service with the 
ACBA is testimony to that claim. As an 
ACBA member, she has chaired both 
the Women in the Law Division and 
the Bench-Bar Planning Committee. 
At present, she serves on the WLD 
Finance Committee and Civil Litigation 
Section Council and is also a Young 
Lawyer Fellow for the ACBF. She has 

also served on the Nominating 
Committee, Young Lawyers Division 
Council, and was part of the Bar 
Leadership Initiative Class, among 
numerous other roles. 

In addition to the ACBA, Laughlin 
is a member of the Pennsylvania Bar 
Association and Westmoreland County 
Bar Association. She previously belonged 
to the American Inns of Court and 
American Association for Justice. 

She has a civil litigation practice 
with Strassburger McKenna Gutnick 
& Gefsky, where she is a shareholder 
and co-chairs the firm’s Business 
Development and Marketing Committee. 
She joined the firm in 2004, after 
graduating from Duquesne University 
with a B.A. Degree in Journalism and 
Psychology, and the University of 
Pittsburgh School of Law. 

Originally from North Huntingdon, 
she resides in Pine Twp. with her 
husband, Nick, and daughters Ella, 7, 
and Tessa, 5. An avid runner who has 
completed more than 20 half-
marathons and two triathlons, she is also 
passionate about travel and the arts. 

Laughlin serves as a lector at St. 
Kilian Catholic Church and is a founding 
board member of Expressions in 
Harmony, which provides support 
and services to women and children in 
need. She serves on the Pittsburgh 
Cultural Trust Corporate Circles 
Board, the board of Steel City Impact 
and is a member of the Pittsburgh 
Community Broadcasting Community 
Advisory Council. n

Erica L. Laughlin 
ACBA President

Marla N. Presley 
ACBA President-Elect
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THE FULL TEXT AND HEADNOTES FOR THE CASES BELOW APPEAR IN 
THE ONLINE, SEARCHABLE PLJ OPINIONS LOCATED AT WWW.ACBA.ORG.

l a w y e r s 
J o u r n a l 

Gender Bias Duty Officers 
ACBA.org/member-center/gender-bias-hotline 
If you have observed or experienced any 
form of gender bias in your role as an 
attorney or law student intern, you may 
contact any one of the following members 
of the Gender Bias Subcommittee of the 
Women in the Law Division on a daily 
basis. The duty officers will keep your report 
confidential and will discuss with you 
actions available through the subcommittee. 

Kimberly Brown......................412-394-7995 
kabrown@jonesday.com 

Jeanine DeBor ........................412-396-5215 
deborj@duq.edu 

Rhoda Neft ..............................412-606-8387 
rhoda.neft@gmail.com 

 
 

Ethics Hotline 
ACBA.org/OfficerAssignments 
The ACBA Professional Ethics Committee 
“Ethics Hotline” makes available Committee 
Members to answer ethical questions by 
telephone on a daily basis. 

July 
Nick S. Fisfis ..........................412-396-1039 

Gregory Monaco......................412-747-8443 

August 
Bob Bernstein..........................412-456-8101 

Christine Long ........................412-766-8660

The Lawyers Journal is published 
fortnightly by the 
Allegheny County Bar Association 
400 Koppers Building 
436 Seventh Avenue 
Pittsburgh, PA 15219-1818 
www.ACBA.org 
 
Advertising Inquiries: 412-402-6620 / 
     bknavish@acba.org 
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Editor-in-Chief: Erin Lucas Hamilton, Esq. 
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n The LJ editorial policy can be found 
online at www.ACBA.org. 
 
n Information published in the LJ may 
not be republished, resold, recorded, or 
used in any manner, in whole or in part, 
without the permission of the publishers.

Resolution.to 
ConflictFrom 

Mediation
Arbitration

Case Evaluation

Carole

Alternative Dispute Resolution

Employment • Commercial/Business • Professional Liability • Energy

412.916.4874 • carolekatz.com

Carole Katz helps businesses and people
resolve conflicts in less time, through 
processes that give parties and their 
lawyers more control over the outcome.

The Allegheny County Bar Association’s 
Lawyers Journal will be publishing a 
small profile of each firm or legal 
department that is participating in the 
inaugural ALLY Initiative cohort class. 
The profiles will be published in the 
order they are received and will 
appear in a Lawyers Journal edition 
that is published between the end of 
June and October 2022. 

 
Firm or legal department name? 

Caroselli Beachler & Coleman, LLC 
 
 
 
 
 
 
 
 
Why did your organization join the 

ALLY Initiative? We recognize the 
critical importance of respecting, 
accepting and promoting diversity 
within our firm, staff and attorneys. 
As a plaintiffs’ personal injury law 
firm, we provide services to anyone 
who has been injured and needs our 
help, as such our clientele is very 
diverse. The ALLY Initiative allows 
our firm to not only promote diversity 
but to have important conversations 
about diversity within our firm that 
we may not have had otherwise. Our 
firm should reflect the clients we 
represent, and we believe the ALLY 
Initiative will help guide our firm 
towards attaining that goal. 

Why is promoting diversity in the 
legal profession important to your 

organization? We recognize the legal 
profession is one of, if not the least 
diverse professions in the country and 
in particular, western Pennsylvania.  
As such we want to make sure our 
firm becomes more diverse and is a 
safe place for all people to work and to 
receive legal services. The acceptance 
and promotion of demographic diversity 
within the Justice System is critical to 
the integrity and future of the American 
justice system and we want to be part 
of that future. 

What project goal are you most 
excited about, and why? Project Goal: 
Survey employees on issues pertinent 
to diversity and inclusion and take 
substantial steps to implement two 
substantive changes based on that 
feedback. As noted above the ALLY 
Initiative program has allowed our 
firm members to have more open and 
frank discussions on this subject mat-
ter which I believe makes our firm 
better but also makes us better people 
leading to better decision making and 
problem solving within the firm and 
hopefully within our personal lives 
as well. 

 
Firm or legal department name? 

Babst, Calland, Clements & Zomnir, P.C. 
 
 
 
 
 
 
 
Why did your organization join the 

ALLY Initiative? At Babst Calland, we 

pride ourselves on striving to create 
an inclusive culture at our firm. The 
ALLY Initiative is about reshaping our 
legal community, ensuring the talent 
pipeline in our industry is reflective of 
the community we serve, and honing 
in on the inequities that exist in our 
workplace and industry at large that 
affect our employees, clients and 
neighbors. Babst Calland is excited to 
expand and intensify our DEI efforts 
through this initiative. 

Why is promoting diversity in the 
legal profession important to your 
organization? Babst Calland views 
diversity as a business imperative that 
is critical for maintaining a positive 
and inclusive workplace culture. We 
experience daily the immense value 
diverse experiences and perspectives 
bring to Babst Calland’s legal teams. 
This is just one of the reasons why the 
hiring, retention and inclusion of legal 
professionals from a variety of diverse 
backgrounds is a key initiative of our 
firm’s strategic plan. 

What project goal are you most 
excited about, and why? Babst Calland 
and its attorneys strive to actively 
develop the diverse talent already at 
our law firm by providing management 
training opportunities and ongoing 
mentoring so that our diverse talent 
can be reflected at upper levels of the 
organization. To that end, we are very 
excited for our 2022 Formal Mentoring 
Circles created by our Women’s 
Initiative to bring together women 
attorneys from multiple offices across 
all practice groups and seniority levels 
within the firm. n

ALLY Initiative Cohort Class Corner

Commonwealth of Pennsylvania v. David Graves, III, Lazzara, J. .............................................................................................................Page 77 
Criminal Appeal—Aggravated Assault—Sufficiency of Evidence 

Evidence deemed sufficient for Aggravated Assault when Defendant, convicted following a non-jury trial, tells police officer 
that he is not going to jail, lunges towards officer, and chest bumps him. 

Commonwealth of Pennsylvania v. Darrick Bailey, Mariani, J. ..................................................................................................................Page 79 
Criminal Appeal—Sentencing—Consecutive Sentences—Abuse of Discretion—Pre-Sentence Report—Statutory Sentencing Factors 

Trial court sentenced defendant to consecutive sentences for Indecent Assault and Simple Assault following a plea agreement to the 
charges but not sentence.  Defendant appealed alleging that the sentence was manifestly excessive.  Trial court relied upon its right to 
exercise discretion and obligation to consider the Pre-Sentence Report and the sentencing factors set forth at 42 Pa.C.S.A. §9721(a)

Purchase Your ACBA 2022-23 Printed Legal Directory  
ACBA Member Pricing: $27 + 7% tax  |  Non-Member Pricing: $57 + 7% tax 

 
2022-23 ACBA Legal Directories are expected to begin shipping August 2022.  

Visit ACBA.org/ProductStore to purchase your copy today.
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WASHINGTON, DC
+1 202.999.4000

PITTSBURGH, PA
+1 412.341.4000

LONDON, UK
+44 2039 910500

SCOTT E. FABEAN, SIOR  |  PRESIDENT & CEO

WEBSITE
www.tenrep.com

LEASE GONNA RENEW?

WE GOTCHU.

Tenacious Advocates  
for Tenants & Buyers

in commercial real estate

Exclusive Tenant Reps  
Never Landlords  

No Con昀icts of Interest

“One who represents themself, has a fool for a client.” 
– ABRAHAM LINCOLN

“Expert Negotiator”
“Value-add over $79MM”

“He is assertive”

C L I E N T  T E S T I M O N I A L S

“Listens”
“Executes Brilliantly”

“They Deliver”

“Loyal”
“Persistent”
“Passionate”

412-281-2200
www.gislaw.com 310 Grant St., Ste. 700, Grant Bldg., Pgh., PA 15219

Gismondi
& associates

Quality…Experience…Results… 

It’s what your clients deserve. 
Auto Accidents Personal Injury

A message from the outgoing chair 
of the Elder Law Committee 
By Robin L. Frank 

Over the past two years, I had the 
privilege of leading the Allegheny 
County Bar Association’s Elder Law 
Committee through an “unprecedented” 
time in many ways. While elder law 
attorneys made their best attempts to 
adapt to a legal practice that included 
video conferences with clients and 
remote court appearances, our clients 
relied on us to provide stability and 
reassurances in the midst of significant 
uncertainties. Due to the nature of an 
elder law practice, a high number of 
our clients found themselves in 
residences or nursing homes where 
their access to family members, 
friends, and other support providers 
was greatly limited. Despite that, many 
attorneys embraced the challenge as 
we worked together to develop 
creative solutions so that we could 
offer uninterrupted assistance to our 
clients in their times of need. 

As the pandemic continued, it 
seemed that the need for elder law 
services became greater than ever. 
Some clients sought to make updates 
to estate planning documents that 
they obtained decades earlier, while 
others decided that they urgently 
needed to meet with an attorney about 
preparing a Will or a Power of Attorney 
for the first time. Elder law attorneys 
were called to assist with estate 

administration for grieving clients 
who unexpectedly lost a loved one. 
The changing political climate led 
clients to consider the potential tax 
savings and implications of establishing 
trusts, purchasing annuities, or making 
other retirement investments. 

As employers created new work 
policies, clients considered their 
retirement options as they weighed 
whether their Social Security benefits 
and other assets would allow them to 
live comfortably on a fixed income. 
They started new discussions about 
guardianships after they read about 
the #FreeBritney movement or 
watched “I Care A Lot” during their 

Netflix binges. They held family 
meetings to make decisions about 
where they would live and what kind 
of care they would need, even as their 
options became limited by provider 
availability and ever-rising healthcare 
costs. Every client faced critical 
questions that could have a major 
impact on their daily lives. However, 
it sometimes felt like our answers to 
each question only resulted in more 
questions that needed to be answered. 

During those times, the Elder Law 
Committee continued to faithfully 
hold meetings over Zoom. We tracked 
legislative changes, we listened to 
presentations, and we met with judges 
and court personnel to get the latest 
updates on local procedures. For 
some meetings, we held round-table 
discussions to share our struggles and 
our victories as we brainstormed 
about how we could offer improved 
services to our clients. 

As I pass the figurative torch to 
Lori Capone as the new Chair, I have 
no doubt that the Elder Law Committee 
will continue to provide its members 
with an expanded knowledge of our 
court policies and laws, an under-
standing of the issues that affect our 
clients, a genuine camaraderie with 
other attorneys with an interest in 
elder law, and maybe even a free 
lunch once our in-person meetings 
resume. It has been my pleasure to 

serve as the committee chair for such 
a warm and welcoming group, and I 
look forward to seeing new members 
and long-standing members alike 
when we return in the fall! n 

Robin L. Frank is an attorney with 
Raphael Ramsden & Behers, PC and 
outgoing Chair of the ACBA Elder Law 
Committee. Her fields of practice are 
elder, entertainment and family law. 
She can be contacted at 
rfrank@rrblaw.com.

Robin L. Frank Need clients?  
The Lawyer  

Referral Service 
can help bring  
them to you. 

 
For details, contact  

Whitney Hughes 
at 412-402-6703 or  

whughes@acba.org.  
To learn more, see 

GetAPittsburghLawyer.com.
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A message from the incoming chair 
of the Elder Law Committee 
By Lori Capone 

Elder law attorneys are committed 
to helping the elderly, the disabled, 
and individuals with special needs. 
We are dedicated in our efforts, and 
we strive to provide our best legal 
representation tailored to meet our 
individual client’s needs. Prevalent 
elder law themes include: 

• Financial fraud against the elderly 
• Neglect and exploitation of seniors 
• Protection of vulnerable adults 
• Planning for an ill or disabled 

spouse or child 
• Guardianship 
• Decisions that impact us financially, 

such as choosing a Medicare plan, 
when to claim Social Security Retirement 
Income, and how to plan for long-term 
care 

• Medicaid eligibility 
• Health Care Advance Directives 
• Designation of Health Care 

Surrogates 
• Estate Planning 
What do we have planned for 2022? 

In short, mentorship, education, and 
advocacy! 

Mentorship: We will engage in an 
outreach effort to identify new 
practitioners and bring back past 
members to cultivate an opportunity 
where we can collaborate with peers, 
form lasting relationships, participate 
in work with other ACBA sections and 

committees and become active members 
and future leaders in elder law. 

Education: Active participation in 
the Elder Law Committee will keep us 
current on practice issues.  We strive 
to provide informative speakers on 
important elder law topics at our 
meetings. 

Advocacy: We will engage in strategic 
planning by initiating sub-committees 
to address key areas of elder law that 
affect Pennsylvania’s seniors and 
individuals with disabilities. We 
envision a legislative advocacy 
subcommittee to influence legislation 
and ensure we have the opportunity to 
be heard on bills that may impact the 

clients we serve.  We plan to explore 
whether and how the introduction of 
an ethical collaborative law process 
may be an effective tool for conflict 
resolution in different areas of elder 
law. 

The Elder Law Committee will 
continue to be the voice for our 
community’s seniors and individuals 
with disabilities and special needs. We 
encourage you to join. n 

Lori Capone is an attorney at the law 
firm of Sutter Williams LLC and chair of 

the ACBA Elder Law Committee. Admitted 
to practice in PA and FL, she concentrates 
on matters of elder law, Medicaid 
planning and appeals, estate planning, 
trusts, litigation, and decedent estate 
administration. She has represented 
clients in the Orphans’ Court Division of 
various counties in Pennsylvania 
regarding powers of attorney, wills, 
surcharge actions, and demands for 
accountings. She also has extensive 
experience with obtaining, modifying, 
and terminating guardianships.

Lori Capone
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412.325.7700 • www.ramagelykos.law

Employment
Where

Meets The Law

Ramage Lykos provides clients with advice, 
counseling and representation in all aspects 
of employment law, including illegal workplace 
discrimination, harassment and retaliation.

Colleen E. Ramage Nikki Velisaris Lykos

Pittsburgh, PA

Revised ACBA/ACMS Advance Directive 
now available on ACBA website 
By Grace Wankiiri Orsatti 

A free advance healthcare directive 
document is once again available to 
the public on the ACBA website at 
ACBA.org/LivingWill. The revised 
document, which had been available 
on the ACBA website since 2009, was 
removed briefly to incorporate 
amendments made in 2018 to the 
anatomical gift act. Members of the 
ACBA Elder Law Committee, in 
consultation with medical professionals 
from the Allegheny County Medical 
Society (ACMS), as well as the 
Duquesne University Wills Clinic, revised 
the document to reflect not only the recent 
changes to the language of anatomical 
gift act, but also developments that 
have taken place in the medical 
profession over more than a decade 
since the document was last updated. 

The revised advance directive, 
which provides the public with a tool 
to prepare for and record end of life 
healthcare decisions, consists of 4 
discrete sections that can be tailored 
to the user’s needs and complexity of 
their wishes: Section I - appointment 
of a healthcare agent, Section II - 
healthcare agent powers, Section III - 
the living will, and Section IV - organ 
donation and anatomical gifts. The 
four-part document can be completed 
in its entirety, but individuals who do 
not wish to, or do not have the ability 
to complete the entire document may 
opt instead to complete only one or 

some of the four sections, without 
necessarily completing the whole 
document. 

Section I of the document, in which 
the user may select a healthcare agent 
and alternate agent to act on their 
behalf, is viewed by many experts as 
the most important component of 
advance healthcare documentation. 
Even if users do not specify their 
healthcare treatment wishes, they are 
strongly advised to select an agent at 
the very least. Selection of a healthcare 
agent allows medical professionals to 
quickly ascertain who is responsible 
for the incapacitated patient for 
purposes of coordinating medical 

care. Moreover, it can help to avoid 
family disagreement and uncertainly 
about who will make decisions on 
behalf of the incapacitated person. It 
additionally provides the principal 
with an advocate and can avoid time-
consuming guardianship proceedings. 
Selection of a healthcare agent who is 
willing, capable, and available to making 
healthcare decisions, is critical to 
ensure that the principal’s needs are 
met. Moreover, careful agent selection 
can reduce the danger of exploitation 
and abuse by allowing the principal to 
choose a trustworthy, responsible, and 
reliable advocate to meet and protect 
their needs in the event of incapacity. 

Section 2 of the document sets forth 
specific powers granted to the health-
care agent, including the authority to 
withhold or withdraw medical care, 
and withhold or withdraw artificial 
nutrition and hydration. The language 
of Section 2 mirrors that of the 
statutory form at 20 PA.C.S.A. § 5471, 
with the addition of the power to carry 
out wishes regarding funeral, burial, and 
the disposition remains. The principal 
has the option of granting the agent 
authority to make decisions on their 
behalf as soon as the document is 
executed, or in the future upon a 
determination of incapacity. In addition, 
the principal has the option of inserting 
goals for care. To aid in providing 
clarity to the agent and doctor, the 
instructions to the document suggest a 
variety of possible goals that the 
principal might consider, such as 
preserving life as long as possible, or 
being kept alive long enough to give 
loved ones an opportunity say goodbye. 

The living will section of the document, 
perhaps the most controversial 
component of an advance healthcare 
directive, seeks to guide the healthcare 
agent as to what specific medical 
treatments the principal wants and 
does not want at the end of life. Living 
wills have recently come under 
increased scrutiny due to the difficulty 
of predicting future medical needs far 
in advance of a medical crisis. Those 

Continued on page 10
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The SECURE Act, which was introduced at the 
beginning of 2020, was signed into law and impacted 
retirement plan regulation while looking to make 
retirement savings easier for American workers. And 
as the world emerges into post-pandemic life, the 
SECURE Act 2.0 continues to evolve in Washington.

If you or your clients are sponsors of a  
retirement plan such as a 401(k) or 
403(b), now is the time to have the 
conversation regarding compliance 
of any potential law changes. It is
also a time to evaluate whether your 
plan design is still appropriate for the  
company and its ever-changing workforce.

ARE NEW REGULATIONS  
IMPACTING  
your retirement plan?

Investment advice o昀ered by investment advisor representatives through 
 Fragasso Financial Advisors, a registered investment advisor.

LET’S TALK …
Contact Fragasso’s dedicated team of  

Retirement Plan Advisors at  
412.227.3200    |   F R AGA S S OA DV I S O R S.C O M

1972-2022

T E C H N O LO G Y  T H AT 
P O W E R S  L E G A L

Believe it or not, you don’t 
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Death, divorce and other concerns for elderly clients 
By Robert D. Weinberg,  
with contribution from 
Charles J. Avalli 

Poor, sweet Millie. She sits in your 
office, sobbing. She just turned 78 last 
week. About five years ago, her 
dearest husband, Jackleg (that’s what 
Millie calls him) left her for a sprightlier 
72-year-old-woman he met at the 
breakfast buffet at Controversy, a new 
“club” he was frequenting. He seemed 
to be having a late life crisis before he 
left: he bought a motorcycle; he started 
wearing skinny jeans; and he was 
staying out past the wee hour of 6:00 
p.m. most nights. 

But, after a recent motorcycle 
accident, he sits in the hospital in a 
coma. Worse, Millie received in the 
mail a divorce complaint, apparently 
verified by Jackleg’s attorney with 
what appears to be a mauve Crayon. 

“What should I do,” she blurts 
through a deluge of seemingly genuine 
tears. 

You are a newly-minted elder law 
attorney. You remember bits and 
pieces of estate and family law from 
law school. So, you do the prudent 
thing: Google it. 

After sorting through the pablum of 
“optimized” websites, you stumble 
upon what appears to be a useful 
resource: the website for Gentile, 
Horoho & Avalli, P.C. You step out to 
call the firm. 

During the call, you learn something 
critical: the death of a party before 
divorce grounds are established 
terminates the divorce action and the 
matter would thus be resolved in 

Orphans’ Court under the Probate, 
Estates & Fiduciaries Code (PEF 
Code). 

Wait. What does that mean, you 
ask? In Orphans’ Court, a surviving 
spouse has several rights. She would 
have rights of intestate succession if 
there is no will. If the surviving 
spouse was written out of the will, she 
can exercise a spousal election – that 
means taking a 1/3 share of a pool of 
assets designated by the statute. And, 
if there was a will naming the surviving 
spouse as beneficiary, its terms would 
otherwise apply. 

Ok, makes sense. But what are 
grounds for divorce and how are those 
established? 

Grounds mean that the case is 
procedurally ready for the Court to 
address any financial issues and enter 
a decree. 

Grounds can be established in 
three ways under the Divorce Code1:  

1) the court adopts the recommendations 
of a master or makes its own findings 
that grounds exist; 2) both parties 
have filed affidavits consenting to the 
entry of the divorce decree 90 days 
after service of the divorce complaint; 
or 3) one party has filed and served a 
3301(d) affidavit averring that the 
separation has continued for more than 
one year prior to the filing AND the other 
party has not filed a counter-affidavit 
contesting the period of separation. 

The good news for Millie was that 
she wasn’t properly served with the 
divorce complaint (it did not come by 
certified mail), over and above the 
questionable Crayola verification. So, 
no clocks are running for her as yet. 

Beyond that, though, what does the 
establishment of grounds mean for 
Millie? 

Once grounds are established, 
several important legal implications 
arise. First, instead of proceeding in 
Orphans’ Court under the PEF Code, 
Millie’s economic claims will be 
resolved in family court under the 
Divorce Code; there, she can seek 
equitable distribution and other 
economic relief, but she loses some of 
the protections of the PEF Code. 

Moreover, the establishment of 
grounds results in the following 
immediate consequences: 

1. Any provision of Millie’s husband’s 
will that favors her becomes ineffective 
for all purposes2; 

2. Unless clearly designated to survive 
the divorce, any conveyance which 
was revocable by the conveyor at the 
time of the conveyor’s death which 
was to become effective after death is 
revoked3;  

3. Unless clearly designated to 
survive the divorce, any designation 
of a life insurance policy, annuity, 
contract, pension, profit-sharing plan, 
or other contractual agreement for 
payments to a spouse which name 
Millie as beneficiary is revoked.4 

Roger that. But what about the 
condo Millie owns as tenants by the 
entireties with Jackleg? You learn 
even better news from your call to 
Gentile, Horoho & Avalli, P.C.: the 
property will pass to Millie unless a 
divorce decree is entered, which 
would convert ownership to tenants in 
common.5 In this case, where Millie 
has not even been properly served 
(and preliminary objections would 
likely dismiss the complaint anyway 
since it seems Jackleg was not competent 
to file), a divorce decree is months off, 
if not longer.  

After conveying this information to 
Millie, her tears stop, and she is all 
smiles. You gave her very helpful 
advice and you learned a lot about the 
interplay between divorce and the 
probate code. Millie’s cheer is not 
diminished, as she is leaving, when 
you remind her that her power of 
attorney that Jackleg had signed was 
revoked when he filed for divorce.6 So, 
in the end, Millie lands on her feet 
with her assets largely intact. n 

Charles J. Avalli is a shareholder of 
Gentile, Horoho & Avalli, P.C. Robert D. 
Weinberg is an associate at the firm. 
1 23 Pa. C.S.A. Section 3323(g). 
2 20 Pa. C.S.A. Section 2507(2). 
3 20 Pa. C.S.A. Section 6111.1.  
4 20 Pa. C.S.A. Section 6111.2(a)(3). 
5 23 Pa. C.S.A. Section 3507(a).  
6 20 Pa. C.S.A. Section 5605(c). 

Robert D. Weinberg
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Address and include digital assets in estate plan 
to avoid headaches and unnecessary legal work 
By Lois Vitti 

Recently, our firm was approached 
to handle a relatively small estate. 
Our client is the Decedent’s niece.  
She was also named Executrix in a 
form Last Will and Testament that 
Decedent downloaded from the internet. 

Unfortunately, no beneficiary was 
listed or named in the form Will. 
Naturally, there is a sibling with 
addiction issues who would likely 
inherit all of the estate (and deplete it 
just as quickly). Our client insists that 
the Decedent had a proper Will naming 
her as the beneficiary as well as the 
Executrix. She was told that the 
Decedent had emailed the proper Will 
to his boss and friend. The boss friend 
deleted the email and cannot locate it 
in her trash bin. Presumably, the 
email would be in the outgoing email 
box of the Decedent or saved in his 
electronic files. The email is locked in 
the Decedent’s iPhone and laptop and 
no list of passwords could be located. 

We tried everything we could think 
of to obtain access to the Decedent’s 
cell phone and laptop, including trying 
to find a savvy teenager to assist. 
After countless attempts to contact 
Apple, we learned that we needed to 
petition the Court and obtain an Order 
for access. After obtaining the Order, 
of course, we were then told by Apple 
that we needed additional details (the 
Apple ID or identification number) that 
must be included in the Order before 
our Executrix could have access. 

With so much of our lives now 
located in the digital form, this situation 
is not unique. When presenting the 
Petition to the Court, the judge and his 
staff mentioned that they have seen 
numerous similar petitions and the 
frequency is increasing. The Uniform 
Law Commission (ULC) promulgated 
a model law to address situations like 
the one our client faced. The Revised 
Uniform Fiduciary Access to Digital 
Assets Act (RUFADAA) (the Act) was 
adopted by the Pennsylvania Legislature 
and became effective January 19, 
2021, at 20 Pa.C.S.A. § 3901 et seq. 

Per the Act, a personal representative 
of the estate can gain access to 
electronic communications by providing 
the custodian of these communications 
with: 

(1) a written request for disclosure 
in physical or electronic form; 

(2) a certified copy of the death 
certificate of the user; 

(3) a certified copy of the letters; 
and 

(4) if requested by the custodian: 
(i) any number, username, address 

or other unique subscriber or account 
identifier assigned by the custodian to 
identify the user’s account; 

(ii) evidence linking the account to 
the user; 

(iii) an affidavit by the personal 
representative stating that disclosure 
of the user’s digital assets is reasonably 
necessary for administration of the 
estate; or 

(iv) a finding of the court that: 
(A) the user had a specific account 

with the custodian identifiable by the 
information specified in subparagraph 
(i); or 

(B) disclosure of the user’s digital 
assets is reasonably necessary for 
administration of the estate. 

20 Pa.C.S.A. § 3908. 
Obtaining access under the Act will 

be smoother (in theory) if the client 
provides for the fiduciary’s access in 
their estate planning document. 

A Will should specifically grant to 
his or her personal representative the 
authority to manage the client’s 
digital assets and to have access to the 
content of electronic communications. 
The following sample language may 
be useful to consider when drafting 
a Will: 

Definitions. Digital Asset means an 
electronic record in which I had a 
right or interest at death and may 
include data, files, documents, audio, 
video, images, sounds, social media 
content, social networking content, 
apps, codes, credit card points, travel-
related miles and points, computer 
source codes, computer programs, 
software, software licenses, databases, 
or the like, which are created, generated, 
or stored by electronic means.  

The term Digital Asset and the 
rights regarding Digital Assets granted 
herein specifically includes the content 
of electronic communications as 
defined in 18 U.S.C. § 2510(12) and 
does not include an underlying asset 
or liability unless the asset or liability 
is itself an electronic record. For 
purposes of this definition, “electronic” 
means relating to technology having 
electrical, digital, magnetic, wireless, 
optical, electromagnetic, or similar 
capabilities, and “record” means 
information that is inscribed on a 
tangible medium or that is stored in 
an electronic or other medium and is 
retrievable in perceivable form. 

Digital Account means an arrangement 
under a terms-of-serve agreement in which 
a custodian either carries, maintains, 
processes, receives, or stores Digital 
Assets, or provides goods or services 
for me or a trust created hereunder.  

Disposition of Digital Assets. I give 
my Digital Assets (as defined herein) 

Lois Vitti

Continued on page 10
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The changing landscape of guardianships in Pennsylvania 
By Robin L. Frank 

“If someone like Britney gets stuck 
with a guardian, could the same thing 
happen to me?” Many elder law 
practitioners have answered this 
question with increased frequency in 
recent years. In part, these inquiries 
are fueled by the publicity that 
surrounded the Britney Spears 
conservatorship along with other 
high-profile cases. The media spotlight 
on these cases led to casual discussions 
between friends and debates among 
lawmakers about an important area of 
the law that often gets overlooked. 

Currently, there are over 19,000 
active guardianships in Pennsylvania. 
In a guardianship case, the court can 
appoint one or more third parties to 
make decisions for an incapacitated 
person.  In particular, a guardian of 
the estate manages financial matters 
while a guardian of the person makes 
decisions that affect the incapacitated 
person’s health and safety. The 
guardian may be a family member or 
friend of the incapacitated person. 
However, not every incapacitated 
person has someone that is willing or 
able to assist. If needed, the court can 
select a third party or an agency to 
serve as a guardian instead. 

As the Britney Spears case illustrates, 
guardianships may involve claims that 
a guardian is mismanaging assets, 
embezzling funds or engaging in other 
forms of abuse. In response to ongoing 
concerns about the potential for 
guardianship abuse, U.S. Senators 
Bob Casey (D-PA) and Susan Collins 
(R-ME) reintroduced the Guardianship 
Accountability Act on September 28, 

2021. The Senators previously introduced 
the Act in 2018 but no vote ever took 
place. In its current form, the Act 
would require the establishment of a 
national center to share best practices, 
training materials, and other 
guardianship resources between states. 
Perhaps most importantly, the 
Guardianship Accountability Act would 
expand grant funding for courts to 
offer new training programs, expand 
background checks for guardians, and 
take other measures that protect 
incapacitated people and their assets. 

Despite the renewed national interest 
in eliminating guardianship fraud and 
abuse, much work remains to be done. 
In 2014, the Social Security Adminis-
tration investigated the embezzlement 
of over a quarter of a million dollars 
by a guardianship agency in Cambria 
County. More recently, in 2019, the 
Delaware County District Attorney’s 
Office filed felony charges against a 

couple who ran a family guardianship 
agency there. The charges involved 
allegations that the defendants stole 
over a million dollars from the people 
that they served as court-appointed 
guardians. While these cases involved 
significant financial misappropriations, 
which led to public outrage, misuses of 
the guardianship system undoubtedly 
still occur on a smaller scale as well. 

In order to improve the guardianship 
system and prevent abuse by 
guardians, the Pennsylvania Supreme 
Court created an Elder Law Task 
Force in 2013. Two years later, in 
2015, the Supreme Court established 
the Office of Elder Justice in the 
Courts (OEJC), along with its Advisory 
Council, to implement the Task 
Force’s recommendations. So far, 
these recommendations led to statutory 
changes, updated guardianship forms, 
and the establishment of an online 
Guardianship Tracking System. Each 
of these improvements provides more 
uniformity and oversight in guardianship 
cases throughout the state. 

One of the Task Force recommendations 
that remains pending would require 
courts to ensure that each alleged 
incapacitated person is represented 
by an attorney. The statewide Orphans’ 
Court Procedural Rules Committee 
dismissed this recommendation in the 
past, after it determined that the 
courts should decide whether to 
appoint counsel on a case-by-case 
basis. In support of its position, the 
Rules Committee found that requiring 
legal representation in all guardianships 
would impose a financial hardship on 
the judicial system, particularly when 
many cases are uncontested. However, 

Pennsylvania State Senators Lisa 
Baker (R-Luzerne) and Art Haywood 
(D-Philadelphia) are now seeking 
bipartisan legislative support for a bill 
that reiterates the goals of the 
Guardianship Accountability Act on a 
state level. The forthcoming bill would 
require legal representation for every 
person with an alleged incapacity, 
along with other objectives that are 
designed to prevent fraud, abuse, and 
exploitation in guardianship matters. 

As legislators contemplate proposed 
changes to guardianship statutes, the 
judges and staff of the Allegheny County 
Orphans’ Court Division continue 
their work to provide sufficient 
protections in every guardianship 
case. In order to satisfy an increased 
need for legal representation, the 
Orphans’ Court is updating its list of 
attorneys who are willing to accept 
appointments as counsel for allegedly 
incapacitated individuals in guardianship 
cases. Additionally, the Orphans’ Court 
would like to expand its list of potential 
guardians for people who are deemed 
to be incapacitated. Although 
guardianship trainings and certifications 
are offered by various organizations, 
no formal certification is currently 
required. Attorneys who are 
appointed can also be compensated 
for their services. If you would like to 
be considered for future court 
appointments, either as a guardian or 
as an attorney in guardianship 
cases, please contact the Court’s 
Guardianship Department Supervisor, 
Dan Buzard, at 412-350-5563 or 
Dan.Buzard@alleghenycourts.us. 

Robin L. Frank

Continued on page 10
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The elder law attorney: An important ally to your practice 
By Christine Brown Murphy 

It probably doesn’t surprise you 
that not all estate planning attorneys 
are created equal, nor are their 
documents and approach to planning. 
At Zacharia Brown, we describe the 
role of an elder law attorney as being 
an estate planning attorney ‘on 
steroids.’ In other words, we have the 
added vision, knowledge and experience 
to address unforeseen risks to a person’s 
estate associated with aging. Our 
skillset enables us to engage in planning 
to minimize taxes while also planning 
for minor children, grandchildren, 
disabled heirs, blended families, drug 
addiction, etc. We also have an 
understanding of specific rules and 
available benefits that take our 
planning to the next level for disability, 
Veterans benefits, long term care, and 
asset exposure. These differences are 
extremely important as demonstrated 
in the example below.    

George and Mimi ask their trusted 
advisor to refer an attorney to discuss 
their estate plan. They’re getting 
older, their children are grown, and 
George and Mimi believe it’s time to 
revisit their 20-year-old estate plan. 
Their advisor pulls up contact information 
for her local general practice/estate 
planning attorney, helps to facilitate 
the meeting with George and Mimi, 
and provides all pertinent financial 
information to help with planning. 
George and Mimi now have revised 
their estate plan with wills, durable 
powers of attorney, durable health 
care powers of attorney, living wills, 
and possibly a revocable living trust. 
They feel that it was worth the money 

they spent on the plan and cannot 
foresee any possible complications. 
However, here is a view of what could 
possibly go wrong with this plan from 
an elder law attorney’s perspective. 

First, did the estate planning attorney 
take into consideration that George 
was diagnosed with Parkinson’s 
Disease two years ago and has 
recently begun to display forgetfulness 
that his family attributes to just 
“growing older.” If not, this could 
become a costly mistake when the 
estate planning attorney has no real 
knowledge of complex long-term care 
planning strategies that she could 
have employed to protect assets and 
assumes that there isn’t much else to 
be done. Most attorneys have heard of 
the ‘five year look back’ rule and 
know that Medicaid has some role in 
long term care, but many believe 
that Medicaid requires you to be 
broke. 

If an elder law attorney was presented 
with this identical scenario, our guidance 
would be based upon an understanding 
that Parkinson’s is a progressive 
neurological  disease that  can 
significantly impair movement, and 
nearly 70 percent of those diagnosed 
with Parkinson’s will develop dementia 
as the disease progresses. We know 
that families struggle with this illness 
for many years and often get to a point 
of being unable to meet the needs of 
their loved ones at home. As the 
disease progresses, admission to a 
nursing home is often, ultimately, the 
only choice. Because of this knowledge, 
we know it is imperative to discuss the 
following matters with George and 
Mimi: 1. The average cost of nursing 
home care in Pennsylvania exceeds 
$14,000 per month; 2. Medicare and 
other health insurance will play a very 
limited role in covering nursing home 
costs; 3. Medicaid is the primary 
payor of long term care. You can even 
be a millionaire and your spouse can 
qualify for Medicaid; 4. The ways in 
which the complex rules of gifting, 
trusts, annuities and the five year look 
back play a part in Medicaid eligibility; 
5. All available care options and benefits; 
6. The exposure and risk to their 
assets if nursing home care becomes 
necessary; and 7. The need for an 
effective elder focused estate plan 
that will accomplish their estate 
planning goals, offer protection to 
their estate and leave them prepared 
to deal with long term care issues 
should they arise. This “Elder Law 
Planning” can be the difference 
between protecting a client’s assets 
vs. the complete exposure and 

consumption of the assets that a client 
has worked a lifetime to accumulate. 

For today’s practicing attorneys, it 
is critically important to understand 
the protection and security that you 
can offer to clients by consulting with 
an experienced elder law attorney. It 
will help to ensure that you are 
prioritizing your clients’ best 
interests and positioning them to 
optimally navigate the interplay 
between estate planning and the 
medical, financial and emotional 
decision-making of long-term health 
care needs. If you have questions or 
concerns about Elder Law planning 
for your clients, please reach out by 
calling 724-942-6200 or via our website 
at PittsburghElderLaw.com. n 

Christine Brown Murphy, Esquire is a 
partner of Zacharia Brown P.C., Elder 
Law and Estate Planning firm. The firm 
focuses its practice on Medicaid eligibility; 
Veterans Benefits planning; estate 
administration; and estate planning 
including, wills, powers of attorney, 
living wills, and trusts. Pittsburgh area 
office locations include McMurray, 
McKeesport and Wexford and Florida 
offices are located in Bradenton and 
Pompano Beach. Contact information – 
Phone: 724-942-6200. Website: 
www.pittsburghelderlaw.com. Email: 
christine@pittsburghelderlaw.com.

Christine Brown Murphy

Our Health Care Power of Attorney 
and Living Will documents are 

available on the ACBA website for 
free at ACBA.org/LivingWill.
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who rely on living wills are cautioned 
that the document does not include or 
predict all possible medical situations 
and potential outcomes, as an individual’s 
medical circumstances, personal choices, 
and individual needs are subject to 
change. Moreover, users are advised 
to consult with a medical professional 
to address their specific healthcare 
requirements. 

Section 4 of the document, pertaining 
to organ donation and anatomical 
gifts, incorporates the 2018 revisions 
to the anatomical gift act (20 Pa.C.S.A. 
§ 8600 et. seq.), which require author-
ization for donation of organs and 
additional separate authorization for 
donation of other anatomical gifts. 
With respect to organs, the document 
allows users to donate some, all, or 
none, and users may select whether 
such donation is for transplant purposes 
or research purposes and place any 
other desired restrictions on their gift.  
In keeping with the revisions to the 
anatomical gift, (20 Pa.C.S.A. § 8600 
et. seq., Section 4 of the document also 
permits users to separately consent to 
donate other body parts known as 
vascularized composite allografts. 
Where an individual does not make an 
organ donation decision of their own, 
the decision as to whether their 
organs will be donated may fall on 
family members to choose on the 
decedent’s behalf. Recording one’s 
consent or refusal to donate can alleviate 
the burden on families who may struggle 
to make an organ donation decision 
without knowing what the donor 
would have wished. 

Once again, those who use 
ACBA/ACMS advance directive to 
record their healthcare wishes are 

ACBA/ACMS ADVANCE DIRECTIVE 
continued from page 5

free to complete any, all, or some of 
the four individual sections of the 
document, so long as the document is 
appropriately witnessed and signed at 
the end. The document also contains 
an optional but important HIPPA 
authorization, allowing the healthcare 
agent access to the principal’s health-
care records in order to remain fully 
informed while making important 
decisions during incapacity. 

The ACBA Elder Law Committee, 
together with ACMS, will host a live 
webinar CLE on July 11 at noon to 
discuss the revised document in 
greater detail. For more information or 
to register, visit ACBA.org/calendar. n 

Grace Wankiiri Orsatti is an Assistant 
Professor of Clinical Legal Education at 
Duquesne University School of Law.

outright and free of trust to my 
descendants, per stirpes. 

Executor Powers. Management 
Power Over Digital Assets. The 
Executor shall have the power to 
access, utilize, manage, close, control, 
cancel, deactivate, or delete any Digital 
Accounts and Digital Assets in which I 
had a right or interest at death. This 
authorization is intended to be 
construed to be lawful consent under 
the Electronic Communications Privacy 
Act of 1986, as amended; the Computer 
Fraud and Abuse Act of 1986, as 
amended; and any other applicable 
federal or state data privacy law or 
criminal law. 

When drafting a client’s Power of 
Attorney (POA), it may be extremely 
helpful to the agent to include language 
granting the agent access to the 
principal’s digital information. 

DIGITAL ASSETS IN ESTATE PLAN   
continued from page 7

Because access to digital assets is a 
“hot power” requiring specific grant 
of authority by the principal, this 
language is especially important. 
Following is sample draft language 
you may consider when drafting a 
POA for your clients: 

Management of Digital Assets. My 
agent shall have the power to access, 
utilize, manage, close, control, cancel, 
deactivate, or delete any Digital 
Accounts and Digital Assets in which 
I have a right or interest. This 
authorization is intended to be 
construed to be lawful consent under 
the Electronic Communications Privacy 
Act of 1986, as amended; the Computer 
Fraud and Abuse Act of 1986, as 
amended; and any other applicable 
federal or state data privacy law or 
criminal law. For purposes of this 
section, Digital Asset means an 
electronic record in which I have a 
right or interest and may include data, 
files, documents, audio, video, images, 
sounds, social media content, social 
networking content, apps, codes, credit 
card points, travel-related miles and 
points, computer source codes, computer 
programs, software, software licenses, 
databases, or the like, which are created, 
generated, or stored by electronic 
means. The term Digital Asset and the 
rights regarding Digital Assets granted 
herein specifically includes the content 
of electronic communications as 
defined in 18 U.S.C. § 2510(12) and 
does not include an underlying asset 
or liability unless the asset or liability 
is itself an electronic record. For 
purposes of this definition, “electronic” 
means relating to technology having 
electrical, digital, magnetic, wireless, 
optical, electromagnetic, or similar 
capabilities, and “record” means 
information that is inscribed on a 
tangible medium or that is stored in 

an electronic or other medium and is 
retrievable in perceivable form. For 
purposes of this section, Digital 
Account means an arrangement under 
a terms-of-serve agreement in which a 
custodian either carries, maintains, 
processes, receives, or stores Digital 
Assets, or provides goods or services 
for the principal.  

While meeting with a client to discuss 
an estate plan, it is good practice to 
discuss the location and control of 
digital information. With all estate 
planning clients, versions of the above 
provisions in planning documents 
may be useful. The practitioner may 
do well to suggest that the client 
prepare an itemized list of all digital 
assets and include it in the estate 
documents. By addressing and including 
the digital assets and access to digital 
information the estate and estate plan, 
costly headaches and unnecessary 
legal work may be avoided. n 

Vitti is the Managing Partner/Owner of 
Vitti Law Group.

Overall, the surge in public interest 
surrounding guardianships highlights 
the need for more oversight in these 
cases. It is critically important that 
incapacitated people and others who 
are involved with potential guardianship 
matters have full access to the judicial 
system during each stage of a case. 
Because the appointment of a 
guardian takes away the rights of 
individuals to make decisions for 
themselves, dedicating more 
resources to this unique area of the 
law will help some of Pennsylvania’s 
most vulnerable citizens to receive the 
quality care that they deserve. n

LANDSCAPE OF GUARDIANSHIPS   
continued from page 8
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Estate planning for traditional retirement accounts 
By Andrew G. Sykes 

Income tax consequences – and the 
shortened time for distributions under 
the SECURE Act – make traditional 
retirement accounts more of an estate 
planning challenge than most other 
assets. This article offers some 
suggestions for meeting these 
challenges and getting better results 
for your client. 

These days clients commonly have 
large portions of their estates in 
retirement accounts. Many have 
contributed to their accounts during 
their working years and have enjoyed 
employer matching contributions and 
decades of tax-free growth. 

Unlike with a Roth account, 
distributions from a traditional 
account are taxed as ordinary income. 

Compounding this problem in 
recent years was the passage of the 
SECURE Act in 2019, which eliminated 
the ability of most beneficiaries to 
stretch their distributions over a 
favorable period of life expectancy. 
Now most beneficiaries inheriting a 
retirement account must empty the 
account in no more than 10 years, 
thereby losing the benefit of tax-
deferred growth enjoyed by those who 
inherited prior to the Act. 

Because income tax can eat up a 
large portion of the distributions, 
especially for beneficiaries in the 
highest income tax bracket, you 
should consider some alternatives 
when helping your client with estate 
planning. 

One alternative to consider is 
conversion of a traditional retirement 

account to a Roth account. Conversion 
requires payment of taxes for the year 
when it occurs. But then, there will be 
no tax on later distributions, and no 
requirement during the lifetime of the 
owner to take minimum distributions.  

The rationale for making the 
conversion is that, under the right 
circumstances, beneficiaries will 
receive more tax-free income because 
the account has been allowed to grow 
tax-free without being diminished by 
required minimum distributions. 

Before making a Roth conversion 
recommendation, though, be sure to have 
the scenario reviewed by a qualified 
financial advisor who is equipped to 
make the right projections and analysis. 
As beneficial as a conversion can be in 
some situations, it is definitely not 
right for every client. 

Another good strategy for eliminating 
income tax consequences is to convert 

the retirement account to life insurance. 
Consider, for example, a client with 
sufficient retirement income who does 
not need a particular IRA to pay for 
living expenses. If that client is 
insurable, it may be possible to 
purchase a paid-up life insurance 
policy with after-tax distributions 
from the IRA. Depending on the age 
and health of the client, the life 
insurance proceeds could equal or 
exceed the IRA’s value. 

By converting to life insurance, the 
client has not only eliminated the 
beneficiary’s income tax problem but 
has also eliminated any Pennsylvania 
inheritance tax that would have been 
imposed on the IRA at death. If the 
client’s estate faces the possibility of 
federal estate tax, an additional 
measure of protection could be added 
by putting the insurance into an 
irrevocable life insurance trust. 

Another strategy receiving renewed 
attention after passage of the SECURE 
Act is the charitable remainder trust 
(CRT). If the client is charitably 
inclined, the CRT offers a way around 
the 10-year limit on distributions, and 
a powerful way to benefit both a loved 
one and a favorite cause. 

Suppose the client has a $1 million 
IRA, a son who is her only heir, and a 
favorite public charity that she is 
passionate about. She decides to leave 
this retirement account to a CRT that 
will pay her son 5% of its value each 
year for 20 years following her death. 
Assuming a 7% growth rate over those 
20 years, her son will receive the full 
$1 million over that time (plus a little 
extra because of the favorable growth 

rate), and there will be over $1 million 
remaining at the end to benefit her 
favorite cause. 

These are a few of the ways estate 
planning lawyers can battle the 
effects of income tax on traditional 
retirement accounts. 

Such accounts present challenges 
in estate planning, but they also offer 
the opportunity for you to provide 
creative solutions that will give your 
client a better outcome than they 
would have achieved without your 
help. n 

Andrew G. Sykes practices estate 
planning and elder law at Sykes Elder 
Law, LLC (www.elderlawofpgh.com) 
and offers tips for lawyers on his 
YouTube channel, Estate Planning 
Blueprint. He is a Certified Elder Law 
Attorney (by the National Elder Law 
Foundation under authorization of the 
Pennsylvania Supreme Court).

Andrew G. Sykes
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Considerations for retirement planning post-SECURE Act(s) 
By Addison Walter 

The Setting Every Community Up 
for Retirement Enhancement, or 
SECURE Act passed Congress in June 
of 2019 and was signed into law as 
part of the year-end spending bill that 
December. Spearheaded by the House 
Committee on Ways and Means, the 
SECURE Act sought to address the 
increasing lack of retirement 
preparedness nationwide. Though it 
has been over two years since the 
SECURE Act became law, much of the 
population is still unaware of the 
extent to which it can impact their 
retirement planning. A second piece 
of legislation, dubbed the “SECURE 
Act 2.0,” has already passed the 
House and is tentatively scheduled to 
reach the Senate this Summer.  

Generally, both SECURE Acts seek 
to aid individuals and their families in 
maximizing growth on their tax-
deferred accounts, while limiting the 
likelihood they will outlive their assets 
and reducing their reliance on government 
programs like Medicaid or Social 
Security upon retirement. The full 
extent to which both SECURE Acts 
can impact retirement or elder care 
planning should be discussed at 
length with either a financial advisor 
or estate/elder planning attorney. 

A. SECURE Act (2019) 

From an estate planning and elder 
law perspective, the most substantial 
changes introduced by the original 
SECURE Act were (1) the elimination 
of rules that permitted retirement 
asset distributions, such as IRAs or 

401(k) plans, to be “stretched” over 
the life expectancy of a designated 
beneficiary, (2) an increase in the age 
where individuals must begin taking 
Required Minimum Distributions, or 
RMDS, and (3) the elimination of the 
rule that prevented individuals from 
contributing to IRAs past the age of 70.5.  

Prior to the passage of the SECURE 
Act, retirement assets passing to a 
designated beneficiary could be 
distributed over the course of that 
beneficiary’s life expectancy. These 
“stretch distributions” allowed retirement 
assets to continue to grow on a tax-
deferred basis. Now, beneficiaries are 
limited in their ability to stretch 
distributions, as most non-spouse 
beneficiaries are required to take 
complete distribution of the entire 
account within ten years of the 
account owner’s death. Those who are 
not required to take complete distribution 
within that ten-year period are known 

as “Eligible Designated Beneficiaries,” 
and include surviving spouses, minor 
children of the IRA owner up to age 
21, disabled and chronically ill 
beneficiaries, and beneficiaries who 
are not more than 10 years younger 
than the deceased account owner. 

By reducing the ability to stretch 
distributions from an inherited IRA or 
other plan over the beneficiary’s 
expected lifetime, individuals and/or 
families with sizeable IRAs or qualified 
plans must strategize as to how best to 
take distributions (if the 10-year rule 
applies) while minimizing individual 
income tax consequences. 

Though the elimination of the 
“stretch distribution” is arguably the 
most impactful change, the increase 
in age requirement for RMDs and 
elimination of the law preventing 
those over 70 from continuing to 
contribute to retirement plans both 
present slight but impactful adjustments. 
For example, raising the RMD age 
requirement from 70.5 to 72 allows 
individuals more time to transfer 
assets from a traditional IRA to a Roth 
IRA, thereby optimizing the inherent 
benefits of these types of accounts far 
into an individual’s retirement. 

B. The SECURE Act 2.0 (2022) 

On March 29, the House approved 
the “Securing a Strong Retirement 
Act of 2022,” dubbed the SECURE Act 
2.0, expanding upon the original 
SECURE Act’s focus on encouraging 
retirement savings and participation, 
particularly as it relates to employer-
provided plans. Under the proposed 
legislation, all qualified employers 

would be required to automatically 
enroll employees in all new 401(k) 
plans, qualified part-time employees 
would be eligible to make contributions 
to a 401(k) plan, and tax credits would 
be made available to encourage small 
businesses to establish retirement 
plans for their employees, among 
other meaningful, employer-related 
changes. The legislation also further 
increases the required RMD age from 
72 to age 73 (beginning on January 1, 
2023), age 74 on January 1, 2030, and 
age 75 on January 1, 2033, while 
reducing the federal penalty tax for 
failure to take an RMD from 50% to 
25%. Much like the original SECURE 
Act, these changes directed at individual 
accounts enable greater, tax-deferred 
retirement account growth, and 
expand opportunities for families to 
work with a professional to extend 
their retirement savings further into 
the future. 

C. Proposed Regulations 

Crucially, the original statutory 
language of the SECURE Act is not yet 
entirely set in stone, as several provisions 
were either ill-defined or left open to 
substantial IRS interpretation. In an 
attempt to provide clarity, the IRS 
issued Proposed Regulations on 
February 23, 2022, and accepted 
public comment through May 25. 
Though comments are expected to be 
addressed by a public hearing 
scheduled for June 15, the SECURE 
Act is still effective law as of January 
1, 2020. The Proposed Regulations 

Addison Walter

Continued on page 14
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Remedies for elderly victims of undue influence 
By Martin J. Hagan 

Elder abuse is a serious problem in 
our society. While our health care 
system allows many people to live 
well into their 80s and even 90s, this 
same longevity can cause them to rely 
on others for help in managing their 
banking, investments and bill paying. 
With this dependency comes the risk 
that a caregiver will exploit the older 
person for their own advantage by 
means of undue influence. 

As a form of elder abuse, undue 
influence can easily be hidden behind 
the mask of a “caring” relative or 
friend who has been entrusted with 
the property of a dependent older 
person who may still be competent but 
is too afraid or ashamed to complain 
of the abuse taking place. 

If an attorney is asked to advise an 
older person who is the apparent 
victim of undue influence, what are 
the remedies that could be pursued? 

A first step would be to gain an 
accurate understanding of the situation. 
If possible, the older person should be 
evaluated by a psychologist or other 
professional trained in elder abuse 
issues for an assessment of their 
vulnerability to exploitation. When 
interviewing the older person, the 
attorney should avoid accepting at 
face value their denial that any 
abuse has occurred when there is 
credible evidence to the contrary. 
Someone who is denying abuse 
may well be acting out of fear and 
intimidation, where such denials are 
consistent with the presence of undue 
influence. 

Based on the results of this assessment, 
the next step would be to meet with 
the older person or their agent or 
guardian to devise a plan for pursuing 
one or more of the following remedies.  

1. Break the Perpetrator’s Influence 

An intervention could be made to 
break the influence of the perpetrator 
over the older person. For example: 

• The older person could be 
physically removed from the isolating 
conditions that have bred the undue 
influence. 

• Powers of attorney that have 
given the perpetrator authority over 
the older person’s assets could be 
revoked, and their names removed 
from any joint accounts.  

• Trusted family members or other 
interested parties could be appointed 
as replacement agents or as trustees 

to protect and recover the older 
person’s assets.   

• The limitation of this approach, 
however, is that there may be no one 
who is willing and able to assume such 
duties. Moreover, these actions may 
simply invite retaliation by the 
perpetrator who will go back and 
persuade the older person to revoke 
any new power of attorney and return 
control to them. 

2. Report Abuse to Area Agency 
on Aging  

Each Area Agency on Aging (AAA) 
office in Pennsylvania offers protective 
services for older adults (defined as 
those 60 years of age and older) who 
are the victims of neglect or physical, 
mental or financial abuse. Anyone 
having reasonable cause can report 
alleged abuse to the AAA and receive 
anonymity. (The Allegheny County 
AAA’s phone number for reporting 
abuse is 412-350-6905.) Once a report 
is made, the AAA will investigate the 
allegations and if substantiated prepare 
a service plan for the older person. 
The plan may recommend pursuing 
civil or criminal remedies; however, 
the AAA itself has no authority to take 
legal action against the perpetrator.  

3. Contact Police and State  
Prosecutors  

Apart from filing a report with the 
AAA, evidence of the theft of an older 
person’s cash or other property could 
be taken to the police, who in turn 
could refer the case to the District 

Attorney or the state Attorney General’s 
Office. (Note that in 2021 Pennsylvania 
added Section 3922.1 to the Crimes 
Code at 18 Pa. C.S. § 3922.1, which 
specifically criminalizes the financial 
exploitation of older adults. The statute 
also gives the Attorney General’s 
Office the authority to prosecute such 
cases when the amount involved 
exceeds $20,000.)   

4. Bring Civil Action Against  
Perpetrator 

Apart from criminal prosecution, a 
civil action could be brought on the 
grounds of undue influence and possibly 
misrepresentation and fraud. The 
plaintiff in such an action would be 
the older person themself, their agent 
acting under a durable power of 
attorney that authorizes the agent to 
pursue claims and litigation, or the 
Guardian of their Estate. After the 
older person’s death, the plaintiff 
would be the personal representative 
of their estate. 

The potential defendants in such an 
action would start with the perpetrator(s), 
but could also include their employer 
if the facts show that: 

• The exploitation occurred during 
the course and within the scope of the 
perpetrator’s employment, or 

• The employer acted negligently 
or recklessly in supervising and 
regulating the activities of its employee. 

The types of relief that could be 
sought in such a case could include 
one or more of the following: 

Martin J. Hagan
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have already created confusion: for 
instance, when an account holder’s 
death occurs on or after their required 
beginning date, RMDs are required to 
be taken every year until the account 
is fully liquidated, within the ten-year 
period. This means that some 
beneficiaries, including those that 
inherited an account in 2020, may 
have already missed an RMD for 2021 
that virtually nobody realized needed 
to be taken, thereby incurring a 50% 
penalty (though the IRS will hopefully 
waive this penalty). 

Consequently, it’s necessary for 
both individuals and employers to 
keep abreast of this seemingly-fluid 
legislation while ensuring they 
understand the full extent of its 
benefits (and detriments) to thoroughly 
take advantage of the new law. n 

Attorney Addison Walter is a member of 
SutterWilliams’ Estate Planning/Estate 
and Trust Administration practice. He is 
dedicated to tailoring estate plans to 
each client’s individual needs, taking 
time to understand each client’s 
background and planning goals to 
develop a comprehensive plan and 
ensuring their family’s needs are cared 
for. He earned his Juris Doctor from 
Case Western Reserve University School 
of Law and his Bachelor of Arts from 
Temple University.

POST-SECURE ACT(s) 
continued from page 12

• Request for an accounting 
• Demand for the return of assets 

and setting aside of conveyances  
• Request for an injunction “freezing” 

the bank accounts in which the victim’s 
money has been placed, pending the 
outcome of the litigation 

• Imposition of a constructive trust 
• Demand for money damages, 

attorney’s fees, and costs 
Finally, be aware that special burden-

of-proof rules apply in the trial of an 
undue influence case. They are 
discussed in James F. Mannion, The 
Presumption of Undue Influence and 
the Shifting Burden of Proof, 18 Fiduc. 
Rep. 2d 348. n 

Martin J. Hagan is a member of Meyer 
Unkovic & Scott LLP, and past Chair of 
the ACBA Elder Law Committee.
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Combatting elder fraud requires a collaborative effort 

By Jeffrey Bengel 

In 2020, Americans aged 60 and 
older lost more than $600 million to 
fraud, scams, and financial exploitation 
schemes, according to an estimate by 
the Federal Trade Commission (See 
Protecting Older Consumers 2020-
2021, A Report of the Federal Trade 
Commission at 26, Oct. 18, 2021). 
Successfully combatting these scams, 
prosecuting those who carry them out, 
and recovering funds for their victims 
requires a collaborative effort from 
seniors’ family and friends, caregivers, 
financial institutions, healthcare 
providers, residential facilities and 
law enforcement. The United States 
Attorney’s Office can be a partner to 
anyone working in this important area. 

Scams that target seniors have 
become more prevalent as the population 
of the country ages. Often, they 
involve a fraudster impersonating 
someone else over the phone or 
online. For example, common scams 
involve fraudsters posing: as a love-
interest, who strikes up a relationship 
with the victim online; as the employee 
of a technology company, who needs 
access to the victim’s computer to 
resolve an issue; as an official from 
the Internal Revenue Service or Social 
Security Administration, who calls 
with bad news about the victim’s tax 
liability or government benefits; or 
even as the victim’s grandchild, who 
claims to be in jail or some other kind 
of serious trouble. 

Although the methods are varied 
and constantly evolving, the scams 
usually end in the same place – with 
an urgent request for the victim’s 
money, their personal identifying 
information or access to their bank 
account. Pressured into a quick 
decision by someone they believe to 

be a loved-one or authority figure, 
many victims comply and provide 
their money or sensitive information 
to the scammers. 

The Western District of Pennsylvania 
is home to a large number of seniors 
and, unfortunately, some have been 
targeted by these scams in recent 
years. Along with our partners in 
federal, state, and local law enforcement, 
the United States Attorney’s Office is 
committed to investigating and 
prosecuting scams that target seniors 
and to pursuing restitution for the 
victims. Anyone who learns that a 
senior has been targeted should 
report the matter to law enforcement 
as soon as possible in order to maximize 
the chances that their money can be 
recovered and that their scammer can 
be identified and prosecuted. 

But prosecution of offenders who 
target seniors is not enough. It is far 
better if these scammers are frustrated 
before they succeed in getting money 
or sensitive information from their 
would-be victims. Many scams work 
by convincing seniors that, for one 
contrived reason or another, they 
need to keep their discussions with 
the scammer a secret – even from 
their spouse, children, or closest 
friends. Seniors are often also 
instructed to lie to banks or other 
financial institutions about why they 
need to make the large withdrawals or 
wire transfers – sometimes in the 
tens-of-thousands of dollars – that 
they have been instructed to make as 
part of the scam. 

It is important that individuals and 
entities that interact regularly with 
seniors are attuned to signs that 
something is wrong. These can 
include large amounts of mail to or 
from unknown individuals, unusual 
new friends, the opening of new bank 

accounts or increased trips to the 
bank, and the unexplained purchase 
of gift cards, which are often used in 
an attempt to conceal the proceeds of 
fraud. By noticing the signs and 
breaking through the wall of secrecy 
that the scammers have tried to 
construct, members of the community 
can stop these scammers before they 
achieve their goal. Individuals that 
seniors trust can also play an 
important role in familiarizing them 
with common scams and emphasizing 
that people carrying out legitimate 
business will not ask them to keep 
their dealings secret, pressure them to 
make immediate decisions without 
consulting family, or demand that 
they give out sensitive personal and 
financial information over the 
phone. 

In addition to prosecuting offenders, 
the United States Attorney’s Office 
and federal law enforcement partners 
are available to work with any 
interested parties in these efforts at 
education and prevention. Through its 
Elder Justice Initiative and based on 
its experience investigating and 
prosecuting fraud targeting seniors, 
the Department of Justice has created 
resources that can be used to keep 
seniors and those who care for them 
advised about recent scams and ways 
to prevent them. Please do not hesitate 
to reach out about the ways we can 
work together to keep our seniors safe 
from fraud and abuse. n 

Jeffrey Bengel is the Elder Fraud Coor-
dinator and an Assistant U.S. Attorney in 
the United States Attorney’s Office for 
the Western District of Pennsylvania.

Lawyers’ Mart
APPRAISALS 

ANTIQUE AUTO APPRAISALS for all vehicles 1900 to 
2005. Expert Witness. Diminished Value. Certified  
Appraiser – K. Merusi. 412-731-2878. 

ESTATE PLANNING 

IF YOUR CLIENTS ARE CONSIDERING CHARITABLE 
GIVING as part of their estate planning The Pittsburgh 
Presbytery Foundation can provide a means to support 
charitable work helping those in need throughout SW 
Pennsylvania. For more information contact the Foundation 
at www.pghpresbytery.org/pghpresbyterianfdn.htm or 
Rev. Dr. Douglas Portz at 412-323-1400 Ext. 318. 

LICENSED PRIVATE 

INVESTIGATOR 

LICENSED PRIVATE INVESTIGATOR, for when you need 
someone to go out and get it done. Contact Felix (412) 
657-0488 or Felixcash64@yahoo.com. (Former Public 
Safety, CYF, Personal Injury Plaintiff Investigations and 
Military Experience.) 

OIL, GAS & MINERALS 

ATTORNEY STEPHEN RALPH, PROFESSIONAL  
GEOLOGIST Oil & Gas Transactions, Mediation, Asset 
Management and Consulting. 724-519-8094. 
OilandGasMediation.com.

ACBA Conference Room Rental 
 

Need temporary office space or conference room facilities 
downtown? Practice in the suburbs but have an occasional 

need for a client meeting downtown? ACBA members can rent 
office space and/or conference rooms depending on availability 

in the Koppers Building on a daily or short-term basis. 
  

Several room size and connectivity options plus discounte 
rates for ACBA members, prices start at just $20 per day. 

  
Visit ACBA.org/offices for more.


