
 

 
 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 

 § 
In re:  § Chapter 11  
 § 
BASIC ENERGY § Case No. 21-90002 (DRJ) 
SERVICES, INC., et al., §   
 § (Jointly Administered) 
 Debtors.1 §   

EMERGENCY MOTION OF DEBTORS FOR ENTRY  
OF AN ORDER (I) (A) APPROVING GLOBAL SETTLEMENT  

PURSUANT TO BANKRUPTCY RULE 9019; (B) AUTHORIZING FINAL 
RESOLUTION OF DEBTORS’ CHAPTER 11 CASES; AND (C) GRANTING  

RELATED RELIEF; OR, IN THE ALTERNATIVE (II) CONVERTING  
THE DEBTORS’ CHAPTER 11 CASES TO CHAPTER 7 CASES 

EMERGENCY RELIEF HAS BEEN REQUESTED. RELIEF IS REQUESTED 
NOT LATER THAN 10:00 A.M. (PREVAILING CENTRAL TIME) ON 
NOVEMBER 5, 2021. 
 
IF YOU OBJECT TO THE RELIEF REQUESTED OR YOU BELIEVE THAT 
EMERGENCY CONSIDERATION IS NOT WARRANTED, YOU MUST 
APPEAR AT THE HEARING, OR FILE A WRITTEN RESPONSE PRIOR TO 
THE DATE THAT RELIEF IS REQUESTED IN THE PRECEDING 
PARAGRAPH. OTHERWISE, THE COURT MAY TREAT THE PLEADING AS 
UNOPPOSED AND GRANT THE RELIEF REQUESTED. 
 
A HEARING WILL BE CONDUCTED ON THIS MATTER ON NOVEMBER 5, 
2021 AT 10:00 A.M. (PREVAILING CENTRAL TIME) IN COURTROOM 400, 
4TH FLOOR, 515 RUSK AVENUE, HOUSTON, TX 77002.  
 
PARTICIPATION AT THE HEARING WILL ONLY BE PERMITTED BY AN 
AUDIO AND VIDEO CONNECTION. 
 

                                                 
1  The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax 

identification number, are:  Basic Energy Services, L.P. (1819); Basic Energy Services, Inc. (1194); 
C&J Well Services, Inc. (5684); KVS Transportation, Inc. (4882); Indigo Injection #3, LLC (7657); 
Basic Energy Services GP, LLC (1197); Basic Energy Services LP, LLC (1195); Taylor Industries, 
LLC (7037); SCH Disposal, L.L.C. (8335); Agua Libre Holdco LLC (3092); Agua Libre Asset Co 
LLC (1409); Agua Libre Midstream LLC (6701); and Basic ESA, Inc. (2279).  The Debtors’ 
headquarters and service address for the purposes of these chapter 11 cases is 801 Cherry Street, Suite 
2100, Fort Worth, Texas 76102. 
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AUDIO COMMUNICATION WILL BE BY USE OF THE COURT’S DIAL-IN 
FACILITY.  YOU MAY ACCESS THE FACILITY AT 832-917-1510.  ONCE 
CONNECTED, YOU WILL BE ASKED TO ENTER THE CONFERENCE 
ROOM NUMBER.  JUDGE JONES’ CONFERENCE ROOM NUMBER IS 
205691. VIDEO COMMUNICATION WILL BE BY USE OF THE 
GOTOMEETING PLATFORM. CONNECT VIA THE FREE GOTOMEETING 
APPLICATION OR CLICK THE LINK ON JUDGE JONES’ HOME PAGE. THE 
MEETING CODE IS “JUDGEJONES”.  CLICK THE SETTINGS ICON IN THE 
UPPER RIGHT CORNER AND ENTER YOUR NAME UNDER THE 
PERSONAL INFORMATION SETTING.  
 
HEARING APPEARANCES MUST BE MADE ELECTRONICALLY IN 
ADVANCE OF BOTH ELECTRONIC AND IN-PERSON HEARINGS.  TO 
MAKE YOUR APPEARANCE, CLICK THE “ELECTRONIC APPEARANCE” 
LINK ON JUDGE JONES’ HOME PAGE.  SELECT THE CASE NAME, 
COMPLETE THE REQUIRED FIELDS AND CLICK “SUBMIT” TO 
COMPLETE YOUR APPEARANCE. 
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  Basic Energy Services, Inc. (“Basic”) and its debtor affiliates in the above-

captioned chapter 11 cases, as debtors and debtors in possession (collectively, the “Debtors”), 

respectfully represent as follows in support of this motion (this “Motion”): 

Preliminary Statement 

1. By this Motion, the Debtors request (a) approval of a global settlement 

(the “Global Settlement”) among the Debtors, the ad hoc group (the “Ad Hoc Group”) of certain 

noteholders holding more than 66-2/3% of the outstanding principal amount of the Prepetition 

Secured Notes (as defined in the Final DIP Order), and the official committee of unsecured 

creditors (the “Creditors’ Committee”) (collectively, the “Settlement Parties”) and 

(b) authority to implement procedures to govern the resolution and dismissal of the Debtors’ 

chapter 11 cases (the “Chapter 11 Cases”).  Following intense, good faith negotiations regarding 

the resolution of these Chapter 11 Cases, the Debtors have reached an agreement with the 

Settlement Parties to govern the remaining wind down process and distribution of estate assets that 

is in the best interests of all parties.1 

2. The Debtors commenced these chapter 11 cases with the twin goals of 

(1) consummating going-concern sales of substantially all of the Debtors’ assets and preserving as 

many jobs as possible for the Company’s approximately 2,400 employees and (2) maximizing 

value for the benefit of the Company’s stakeholders.  To that end, the Debtors pursued an 

expeditious sale and marketing process supported by a $35 million debtor-in-possession (“DIP”) 

financing (the “DIP Financing”) funded by members of the Ad Hoc Group.  As a result of the 

competitive marketing process and auction, the Debtors generated significantly greater value than 

                                                 
1  The Debtors also shared the proposed terms of the Global Settlement with Bank of America, N.A. 

(“Bank of America”), the administrative agent under the Debtors’ prepetition ABL financing 
facility, and Ascribe III Investments LLC prior to filing this Motion.  
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originally provided under the stalking horse bids through an increase in the aggregate purchase 

price for such assets by more than $27 million, and realized approximately $100 million in sale 

proceeds, while preserving over 2,200 jobs. 

3. The DIP Financing was predicated on the Debtors agreeing to work with 

the Ad Hoc Group and other parties in good faith during the Chapter 11 Cases to formulate a plan 

for how the estates would be resolved after the sales closed.  Although the Debtors communicated 

a strong desire to pursue a chapter 11 plan, given the circumstances, all options for estate 

resolution–whether through a chapter 11 plan of reorganization, a chapter 11 plan of liquidation, 

conversion to chapter 7, structured dismissal, or otherwise–were under consideration and evaluated 

with an eye toward what was in the best interests of creditors.  The Interim DIP Order included a 

milestone (the “Wind Down Milestone”) that required the Debtors, the Ad Hoc Group, and the 

Prepetition ABL Agent to agree on “the manner by which the assets of the estates will be 

distributed, and the estates will be resolved, following the sale of the Debtors’ assets to the Stalking 

Horse Bidder, or any other successful bidder” by no later than 45 days after the Petition Date.2  

Given the likely limited distributable value of the estates in these cases following the going-

concern sales, all parties were focused on how to wrap up these cases in a way that minimizes 

                                                 
2  See Interim Order Pursuant to Sections 105, 361, 362, 363, 364, 503 and 507 of the Bankruptcy Code 

(I) Authorizing the Debtors to Obtain Senior Secured Superpriority Postpetition Financing; 
(II) Authorizing the Debtors’ Use of Cash Collateral; (III) Granting Adequate Protection to the 
Prepetition Secured Parties for the Use Thereof; (IV) Scheduling a Final Hearing Pursuant to 
Bankruptcy Rule 4001(b); and (V) Granting Related Relief (the “Interim DIP Order”) 
(ECF No. 41), ¶ 31(c)(xx).  The Wind Down Milestone was extended to 55 days after the Petition 
Date (October 10, 2021) in the Final Order Pursuant to Sections 105, 361, 362, 363, 364, 503 and 
507 of the Bankruptcy Code (I) Authorizing the Debtors to Obtain Senior Secured Superpriority 
Postpetition Financing; (II) Authorizing the Debtors’ Use of Cash Collateral; (III) Granting 
Adequate Protection to the Prepetition Secured Parties for the Use Thereof; and (IV) Granting 
Related Relief (the “Final DIP Order”) (ECF No. 344), ¶ 31(c)(xviii). 
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costs (including professional fees) associated with prolonged chapter 11 cases and maximizes the 

recovery for creditors.  

4. The Debtors provided parties with a proposed wind down budget or 

waterfall recovery analysis on October 8, 2021.  The Debtors’ initial chapter 11 plan wind down 

budget contemplated substantial costs payable from secured creditors’ collateral, and consequently 

diminished recoveries for secured creditors.  As a result, the Ad Hoc Group indicated to the 

Debtors that they could not reasonably support the Debtors’ chapter 11 proposal.  The Ad Hoc 

Group accommodated the Debtors’ request for a one-week Wind Down Milestone extension, 

conditioned on receiving a revised wind down budget and a waterfall recovery analysis that would 

justify pursuing a chapter 11 plan.  

5. Although a revised wind down budget subsequently provided by the 

Debtors reduced wind down costs slightly, the Ad Hoc Group projected that a chapter 7 liquidation 

would result in lower costs than the Debtors’ chapter 11 alternative.  On October 15, 2021, advisors 

to the Ad Hoc Group notified the Debtors’ advisors of their analysis, indicated that the Ad Hoc 

Group could not support the Debtors’ pursuit of a chapter 11 plan process on these facts, and 

instead requested that the Debtors work cooperatively with the Ad Hoc Group to commence an 

orderly conversion of the cases to chapter 7.  In addition, on October 18, 2021, Ascribe III 

Investments LLC and Ascribe Capital LLC (“Ascribe”) sent a letter to the Debtors’ counsel 

stating, among other things, that in its view, conversion of the Chapter 11 Cases to chapter 7 would 

be an economic and efficient way to conclude the Chapter 11 Cases.  The Debtors also have been 

advised that Bank of America does not support a chapter 11 plan.3 

                                                 
3  Following delivery of the chapter 11 plan term sheet, the Debtors proposed entry into mediation with 

their key stakeholders.  Given the significant costs of a chapter 11 plan process, the Debtors could 
not achieve agreement on mediation. 
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6. Faced with the inability to access cash collateral and the threat of conversion 

to chapter 7, the Debtors pursued discussions with the Ad Hoc Group and the Creditors’ Committee 

on an alternative resolution to these cases. 

7. Specifically, the Global Settlement provides, among other things: 

 The consolidation of all remaining assets of the Debtors’ estates in the main 
case, with the remaining administration of the Debtors’ estates to be 
managed by a newly appointed wind down director who will replace the 
existing board.  Basic’s chapter 11 case will continue and remain subject to 
supervision of the Court;  
 

 A pool of $1.5 million from the proceeds of Prepetition Secured Notes 
Collateral for distributions to administrative creditors, $250,000 of which 
will be funded immediately and an additional $1.25 million will be reserved 
from Future Proceeds (as defined below); 
 

 A pool of $1.5 million from the proceeds of Prepetition Secured Notes 
Collateral for prepetition general unsecured creditors, $250,000 of which 
will be funded immediately plus an additional $1.25 million will be reserved 
from Future Proceeds;  
 

 Satisfaction in full of secured tax claims that benefit from senior tax liens 
as well as the Debtors’ portion of 2021 taxes that are required to be paid 
under the Court-approved asset purchase agreements (the “Asset Purchase 
Agreements”), which the Debtors estimate at $4.7 million; 
 

 Full payments of any unpaid employee health and welfare claims up to $2.5 
million from the proceeds of Prepetition Secured Notes Collateral, $2 
million of which will be funded immediately with an additional $500,000 
to be funded from Future Proceeds;  
 

 The appointment of a wind down representative and establishment of a wind 
down reserve of $1.5 million from the proceeds of Prepetition Secured 
Notes Collateral to administer remaining claims and assets of the Debtors’ 
estates, $1.25 million of which will be funded immediately plus an 
additional $250,000 will be reserved from Future Proceeds; and  
 

 An immediate interim cash distribution to Prepetition Secured Noteholders 
of the current cash proceeds of Prepetition Secured Notes Collateral less 
various reserves described below plus future distributions of cash proceeds 
of Prepetition Secured Notes Collateral so long as cash on hand after such 
distribution exceeds $1 million; provided, that, the portion of such 
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distributions on account of Prepetition Secured Notes held by Ascribe (as 
defined below) shall be held in a disputed claim reserve.  
 

 The estimated amount of the interim distribution to Prepetition Secured 
Noteholders is approximately $12 million. 
 

8. To be clear, the aforementioned payments proposed to be made under the 

Global Settlement are carve-outs from Prepetition Secured Notes Collateral and incremental to any 

other recoveries to which junior creditors may be entitled.  To the extent parties have other rights, 

including rights to assert claims or liens against third parties, or to recover value from the Debtors’ 

assets that are unencumbered (the “Unencumbered Assets”), such rights are not affected by the 

Global Settlement and are fully preserved, but remain subject to the Final DIP Order.4  Further, 

with respect to distributions of Unencumbered Assets or proceeds thereof, the Debtor and Wind 

Down Director will be subject to the distribution scheme under the Bankruptcy Code and under 

the supervision and jurisdiction of the Court. 

9. The Global Settlement is the result of these discussions and the best 

available alternative for the Debtors and their stakeholders.  Simply put, in the Debtors’ and 

Creditors’ Committee’s judgment, creditors will fare better under the Global Settlement than a 

chapter 7 liquidation.  Specifically, administrative and prepetition general unsecured creditors will 

likely recover nothing if the cases are converted to chapter 7 given the enormous amount of secured 

debt that will not be satisfied in full.  In addition, subject to any adequate protection liens granted 

under the Final DIP Order, the Global Settlement does not modify any parties’ rights they 

otherwise have, including any rights to assert claims or liens against third parties, or to recover 

value from Unencumbered Assets.  Instead, the Global Settlement provides incremental recoveries 

                                                 
4  Under the Final DIP Order, the Prepetition Secured Notes Secured Parties were granted adequate 

protection liens on Unencumbered Assets to the extent of any diminution in value.  
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to junior creditors as a carve-out to Prepetition Secured Notes Collateral that otherwise may not 

be available.  Pursuing a chapter 11 plan without the support of any of the secured creditors or 

consensual use of cash collateral is fraught with litigation risk and the real possibility of zero 

recovery for administrative and prepetition unsecured creditors.  Alternatively, the Global 

Settlement provides a guaranteed recovery to administrative and prepetition unsecured creditors, 

enables the pursuit of estate claims going forward, and ensures other benefits.  In short, the Global 

Settlement is the best available option for the Debtors and their estates and should be approved.5 

10. Pursuant to the terms of the Global Settlement, to the extent the Court denies 

approval of the Global Settlement and the final case resolution procedures (the “Case Resolution 

Procedures”), the Debtors request conversion under section 1112(a) of the Bankruptcy Code to 

chapter 7.  At this point, under these circumstances, the Debtors cannot justify the continuation of 

the Chapter 11 Cases.  Indeed, every dollar spent in pursuit of a chapter 11 plan is effectively a 

dollar out of the pockets of creditors—both secured creditors, whose cash collateral is being 

depleted, and unsecured creditors, whose hope for any recovery is being further eroded.  Therefore, 

absent approval of the Global Settlement, ample cause exists to convert the Chapter 11 Cases to 

chapter 7.  

Relief Requested 

11. By this Motion, pursuant to sections 105(a), 349, 363, and 1112 of the 

Bankruptcy Code and Rules 1017, 6004, 6007, and 9019 of the Federal Rules of Bankruptcy 

Procedure (the “Bankruptcy Rules”), the Debtors request entry of an order attached hereto as 

                                                 
5  Similar relief was recently granted by Bankruptcy Judge Robert D. Drain in The Great Atlantic & 

Pacific Tea Company, Inc., Case No. 15-23007 (RDD) (Bankr. S.D.N.Y. May 11, 2021) (granting 
substantially similar relief and authorizing the appointment of a wind down officer to distribute carve-
outs of cash from secured lenders’ collateral to administrative creditors instead of converting chapter 
11 cases to chapter 7). 
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Exhibit A (the “Proposed Order”), approving (i) the Global Settlement, (ii) the Case Resolution 

Procedures, and (iii) granting related relief.  

12. Alternatively, in the event the Court does not approve the Global Settlement 

and the Case Resolution Procedures, pursuant to sections 305(a) and 1112(a), the Debtors request 

entry of an order attached hereto as Exhibit B converting each of the Chapter 11 Cases to cases 

under chapter 7 (the “Alternative Proposed Order”).  

13. In support of this Motion, the Debtors have filed the Declaration of James 

A. Mesterharm in Support of Emergency Motion of Debtors for Entry of an Order 

(I) (A) Approving Global Settlement Pursuant to Bankruptcy Rule 9019; (B) Authorizing Final 

Resolution of Debtors’ Chapter 11 Cases; and (C) Granting Related Relief; or, in the Alternative 

(II) Converting the Debtors’ Chapter 11 Cases to Chapter 7 Cases contemporaneously herewith. 

Jurisdiction 

14. The Court has jurisdiction to consider this matter pursuant to 

28 U.S.C. § 1334.  This is a core proceeding pursuant to 28 U.S.C. § 157(b).  Venue is proper 

before the Court pursuant to 28 U.S.C. §§ 1408 and 1409.  

General Background 

15. On August 17, 2021 (the “Petition Date”), the Debtors each commenced 

with this Court a voluntary case under chapter 11 of title 11 of the United States Code 

(the “Bankruptcy Code”).  The Debtors are authorized to continue to operate their business and 

manage their properties as debtors in possession pursuant to sections 1107(a) and 1108 of the 

Bankruptcy Code.  The Debtors’ chapter 11 cases are being jointly administered for procedural 

purposes only pursuant to Rule 1015(b) of the Bankruptcy Rules and Rule 1015-1 of the 

Bankruptcy Local Rules for the United States Bankruptcy Court for the Southern District of Texas 

(the “Local Rules”). 
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16. On August 27, 2021, the United States Trustee for Region 7 (the “U.S. 

Trustee”) appointed the Creditors’ Committee.  No trustee or examiner has been appointed in the 

chapter 11 cases. 

17. On September 23, 2021, the Court entered the (i) Order (I) Approving 

(A) The Sale of Certain Well Servicing Assets of the Debtors Free and Clear of all Liens, Claims, 

Interests, and Encumbrances and (B) The Assumption and Assignment of Certain Executory 

Contracts and Unexpired Leases, and (II) Granting Related Relief (ECF No. 436); (ii) Order 

(I) Approving (A) The Sale of the California Business and Certain Other Assets of the Debtors 

Free and Clear of all Liens, Claims, Interests, and Encumbrances and (B) The Assumption and 

Assignment of Certain Executory Contracts and Unexpired Leases, and (II) Granting Related 

Relief (ECF No. 437); and (iii) Order (I) Approving (A) The Sale of the Water Logistics Business 

of the Debtors Free and Clear of all Liens, Claims, Interests, and Encumbrances and (B) The 

Assumption and Assignment of Certain Executory Contracts and Unexpired Leases, and 

(II) Granting Related Relief (ECF No. 438) (the “Sale Orders,” and such sale transactions, 

the “Sale Transactions”), pursuant to which the Debtors sold substantially all of their assets. 

18. On October 8, 2021, Alan Carr, independent director (the “Independent 

Director”) of the Board of Directors (the “Board”) of Basic, filed the complaint in the adversary 

proceeding captioned Basic Energy Services, Inc. et al. v. Ascribe Capital LLC, et al., Case No. 21-

03924 (Bankr. S.D. Tex. Oct. 8, 2021) (ECF No. 478) (the “Independent Director Adversary 

Proceeding”) against Ascribe. 

19. Additional information regarding the Debtors’ business and capital 

structure and the circumstances leading to the commencement of these chapter 11 cases is set forth 
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in the Declaration of Adam L. Hurley in Support of the Debtors’ Chapter 11 Petitions and Related 

Requests for Relief (ECF No. 3) (the “First Day Declaration”).6 

A. Debtors’ Prepetition Indebtedness and the DIP Financing 

20. As of the Petition Date, the Debtors’ significant prepetition indebtedness 

totaled approximately $444 million (the “Prepetition Debt Obligations”) consisting of:  

(i) $347.5 million in principal amount of Prepetition Secured Notes7; (ii) an asset-based lending 

credit facility with a maximum aggregate principal amount of $60 million and an outstanding 

amount of approximately $36 million in contingent letter of credit exposure, none of which have 

been draw to date; (iii) a senior secured promissory note payable to Ascribe in an aggregate 

principal amount equal to $15 million; (iv) a second lien delayed draw promissory note in favor 

of Ascribe in an aggregate principal amount equal to $15 million; (v) a super priority loan facility 

in a principal amount of $10 million (the “Prepetition Superpriority Credit Facility”); and 

(vi) finance lease obligations in a principal amount of approximately $15 million.  The Debtors 

granted security interests and liens on substantially all of their assets to secure the Prepetition Debt 

Obligations. 

21. On September 14, 2021, the Court entered the Final Order Pursuant to 

Sections 105, 361, 362, 363, 364, 503 and 507 of the Bankruptcy Code (I) Authorizing the Debtors 

to Obtain Senior Secured Superpriority Postpetition Financing; (II) Authorizing the Debtors’ Use 

                                                 
6  Capitalized terms used but not otherwise defined herein shall have the meanings ascribed to such 

terms in the First Day Declaration or the Final DIP Order (as defined below), as applicable.  

7  As a settlement of the Debtors’ obligation in connection with acquisition of C&J Well Services, Inc., 
on March 31, 2021, the Debtors issued additional 10.75% Prepetition Secured Notes due 2023 
(the “Make-Whole Notes”) in an aggregate principal amount of $47.5 million to Ascribe, which are 
treated together with and on the same terms as the initial issuance of Prepetition Secured Notes as a 
single class of debt securities.  Such issuance of the Make-Whole Notes is the subject of the 
Independent Director Adversary Proceeding.  
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of Cash Collateral; (III) Granting Adequate Protection to the Prepetition Secured Parties for the 

Use Thereof; and (IV) Granting Related Relief (ECF No. 344) (the “Final DIP Order”).   

22. On August 18, 2021, the Debtors indefeasibly paid all obligations under the 

Prepetition Superpriority Credit Facility in full with funds received from the DIP Financing and, 

on October 4, 2021, indefeasibly paid the DIP obligations in full with proceeds from the Sale 

Transactions.  

23. Accordingly, the outstanding secured indebtedness against the Debtors is as 

follows:8 

Prepetition ABL Collateral Notes Collateral9 

Prepetition ABL Liens Prepetition Secured Notes Liens; and  

Additional Prepetition Secured Note Liens10 Prepetition Second Lien Note Liens 

B. Sale Transactions 

24. As a result of the sale process and competitive auction, the aggregate 

purchase price generated for the Debtors’ assets was approximately $100 million (subject to 

adjustments provided therein) plus other valuable consideration as provided in the Asset Purchase 

Agreements, including the purchase of certain accounts receivable of approximately $21.5 million, 

                                                 
8  The following is intended to be a summary and is subject in all respects to the Final DIP Order, 

including Exhibit B to the Final DIP Order.  For ease of reference, the Carve-Out, Adequate 
Protection Liens, and Claims are not shown.  

9  “Notes Collateral” means, collectively, the Prepetition Secured Notes Collateral and Additional 
Prepetition Secured Note Collateral (each, as defined in the Final DIP Order). 

10  As set forth in the Final DIP Order, and subject to the Challenge Period, the Prepetition Secured 
Notes Liens are senior to the Additional Prepetition Secured Note Liens in respect of the Prepetition 
Secured Notes Collateral and owned by certain Debtors, while the Additional Prepetition Secured 
Note Liens are senior to the Prepetition Secured Notes Liens in respect of the Prepetition Secured 
Notes Collateral owned by certain Debtors. 
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assumption of certain prepetition and postpetition accounts payable of approximately $8 million, 

commitments to employ employees, and the assumption of certain operating liabilities. 

25. On September 23, 2021, the Court authorized the Debtors’ entry into the 

Asset Purchase Agreements and consummation of the Sale Transactions.  The Sale Transactions 

closed on October 1, 2021.  The Debtors repaid the DIP Financing in full with the proceeds from 

the Sale Transactions on October 4, 2021. 

26. The remaining obligations of the Debtors under the Asset Purchase 

Agreements include:  

i. Berry Corporation (bry) (“Berry”). 

 Reconciliation of postpetition accounts payable assumed by Berry.  
 Replacement and release of existing suety bonds.  
 Review and finalize final settlement statement following Berry’s delivery 

of a proposed final settlement statement no later than sixty (60) calendar 
days (November 30, 2021) after the closing date.  

 Satisfaction of post-closing payments related to purchase price adjustments, 
including distribution of escrow funds.  

 Review and finalize allocation of purchase price following Berry’s delivery 
of a proposed purchase price allocation no later than ninety (90) calendar 
days after the closing date (December 30, 2021). 

ii. Ranger Energy Acquisition, LLC (“Ranger”).  

 Delivery of notices of sale to certain governmental agencies.  
 Replacement and release of existing surety bonds. 
 Locate and deliver assets related to defect statement.  
 Delivery of final settlement statement no later than ninety (90) calendar 

days after the closing date (December 30, 2021) and finalize such final 
settlement statement with Ranger.  

 Satisfaction of post-closing payments related to purchase price adjustments, 
including distribution of escrow funds. 

 Review and finalize allocation of purchase price following Ranger’s 
delivery of a proposed purchase price allocation no later than ninety (90) 
calendar days after the closing date (December 30, 2021).  

iii. Select Energy Services, LLC.  

 Delivery of notices of sale to certain governmental agencies. 
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 Replacement and release of existing surety bonds. 
 Delivery of final settlement statement no later than ninety (90) calendar 

days after the closing date (December 30, 2021) and finalize such final 
settlement statement with Select.  

 Satisfaction of post-closing payments related to purchase price adjustments, 
including distribution of escrow funds. 

 Review and finalize allocation of purchase price following Select’s delivery 
of a proposed purchase price allocation no later than ninety (90) calendar 
days after the closing date (December 30, 2021).  

27. The Debtors have also negotiated three (3) transition services agreements 

(the “TSAs”) with the buyers for the Debtors’ assets (the “Buyers”) and are continuing to perform 

their obligations under such agreements.  The Debtors’ remaining obligations under the TSAs 

include, among other things: 

i. Berry Corporation (bry). 

 Provide all data required to make payroll tax filings and payments due after 
TSA period.  

 Maintain certain applications, insurance, and business operations.   
 Continue invoicing and collecting outstanding accounts receivable, and pay 

certain accounts payable.  
 Maintain general accounting and reporting practices through the TSA 

period (forty-five (45) days after the closing date (November 15, 2021)).  

ii. Ranger Energy Acquisition, LLC. 

 Continue holding specified permits for ninety (90) days following the 
closing date (December 30, 2021).  

 Secure cancellation and release of existing surety bonds for ninety (90) days 
following the closing date (December 30, 2021).  

 Provide license to use and access specified facilities owned by Basic. 
a. Provide general maintenance, security, utilities, and other similar 

services at each such facility.  
b. Provide heating, cooling, electricity and other utility services at such 

facilities that are consistent with such services as were provided 
immediately prior to the closing date. 

 Assist in preparation of financial statements. 

iii. Select Energy Services, LLC. 

 Continue invoicing and collecting outstanding accounts receivable for one 
(1) month following the closing date.  
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 Provide general and lease accounting related to acquired fixed assets for one 
(1) month following the closing date.  

 Provide support to settle or pay all assumed accounts payable on the Buyer’s 
behalf; manage invoices received; notify vendor of sale and where to send 
future invoices, for one (1) month following the closing date. 

 Provide general, administrative, and IT support for one (1) month following 
the closing date.  

28. As of the date of this Motion, approximately sixty (60) employees and 

approximately twenty (20) contractors, consultants, and temporary employees are working on 

performing the aforementioned remaining obligations under the Asset Purchase Agreements and 

the TSAs.  Additionally, approximately $7.1 million is currently held in escrow for the purpose of 

satisfying any post-closing adjustments to the purchase prices, which is expected to result in 

additional funds for the Debtors’ estates.  

C. Current Budget 

29. Since the expiration of the agreed eight-week Budget (as defined in the 

Final DIP Order) on October 2, 2021, under the Final DIP Order, the Debtors received approval 

of two one-week Approved Budgets (as defined in the Final DIP Order) from the Ad Hoc Group 

and the Prepetition ABL Agent that authorized the Debtors’ limited use of cash collateral from 

October 3, 2021 through October 16, 2021.  The Debtors operated during the week of October 17, 

2021 without an approved budget.  On October 22, the Debtors proposed a list of essential 

payments that needed to be made to maintain their obligations to employees, pay professional fees, 

and honor their TSA obligations.  The Debtors also offered to transfer an additional $2 million to 

the ABL Segregated Cash Collateral Account (as defined below).  

30. On October 26, 2021, the Prepetition ABL Agent and Ad Hoc Group 

authorized the payment of such essential amounts.  The Prepetition ABL Agent conditioned its 

approval on increasing the Debtors’ proposed transfer of Prepetition ABL Collateral proceeds to 

the ABL Segregated Cash Collateral Account to $3.5 million and the Debtors’ moving to terminate 
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their employee purchase card program as soon as possible.  The Debtors have complied with both 

requests.  Between October 25 and November 5, the Debtors have and will operate under a limited 

budget that will solely provide for payments necessary to secure approval of this Motion and to 

implement the relief requested. 

31. Leading up to the expiration of the original eight-week Budget, the Debtors 

proposed new Budgets to the Ad Hoc Group that requested authority to pay Administrative 

Expense Claims.  However, given the amount of outstanding claims and the likelihood of not 

confirming a chapter 11 plan, the Ad Hoc Group declined to authorize such proposed Budgets.  

D. Professional Fee Side Letter Agreement 

32. The Final DIP Order included a milestone requiring the Ad Hoc Group to 

approve a budget for professional fees within fourteen (14) days of the effectiveness of the DIP 

Loan Agreement.  In satisfaction of this milestone, on October 19, 2021, certain of the Debtors’ 

and Ad Hoc Group’s professionals entered into that certain letter agreement (the “Professional 

Fee Side Letter”) pursuant to which such professionals have agreed, as a one-time 

accommodation, to an aggregate $2 million reduction of their allowed fees.11  Such 

accommodation represents a good faith effort to reach a consensual resolution of the Chapter 11 

Cases and those amounts will effectively be reallocated for payment of Administrative Expense 

Claims12 and other claims pursuant to the Global Settlement.  

                                                 
11  The professional parties to the Professional Fee Side Letter are:  AlixPartners, LLP, Davis Polk & 

Wardwell LLP, Ducera Partners LLC, Lazard Frères & Co. LLC, Ropes & Gray LLP, and Weil, 
Gotshal & Manges LLP. 

12  “Administrative Expense Claim” means any claim for costs and expenses of administration of the 
Chapter 11 Cases pursuant to sections 327, 328, 330, 365, 503(b), 507(a)(2), 507(b), or 1114(e)(2) 
of the Bankruptcy Code, excluding any such claims by Estate Professionals. 
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E. Remaining Estate Assets 

33. The Debtors’ remaining assets (the “Remaining Estate Assets”) include 

the following:13 

i. Cash.  As of the date of this Motion, the Debtors have approximately $47 million 
in cash, which includes approximately (a) $2 million in an operating account 
maintained with Bank of America, N.A. (less any amounts to be transferred to 
certain of the Buyers) and (b) $45 million in a JPMorgan Chase Bank, N.A. account 
holding sale proceeds of Prepetition Secured Notes and Additional Prepetition 
Secured Note Collateral.  There is also approximately $7.1 million in three (3) 
escrow accounts maintained with Citibank, N.A. for the purposes of escrowing 
funds related to any adjustments to the purchase prices under the Asset Purchase 
Agreements.  

ii. Collateral Account.  As of the date of this Motion, the Debtors have approximately 
$28 million in cash in segregated Bank of America, N.A. Account No. (x6131) 
established with and pledged to the Prepetition ABL Agent for the purpose of 
securing the Prepetition ABL Obligations (as defined in the Final DIP Order) 
(the “ABL Segregated Cash Collateral Account”).  

iii. Professional Fees Escrow Account.  In accordance with the Final DIP Order, the 
Debtors maintain an account (the “Professional Fees Escrow Account”) for the 
payment of fees to certain professionals employed in the Chapter 11 Cases 
(the “Professional Fees”).  The Professional Fees Escrow Account shall remain 
with Debtors’ estates for the continued payment of Professional Fees in accordance 
with the orders entered by the Court.  Any excess amounts remaining in the 
Professional Fees Escrow Account after the payment in full of all professionals who 
are beneficiaries of the Professional Fees Escrow Account will be returned to the 
wind down estate. 

iv. Accounts Receivable Claims.  As of the filing of this Motion, the Debtors have 
approximately $27 million in account receivables (the “Account Receivables”), 
which includes both billed and unbilled Account Receivables.  The Debtors have 
engaged Hilco Receivables, LLC to assist in the collection of both billed and 
unbilled Account Receivables. 

v. Miscellaneous.  The Debtors anticipate recovering additional proceeds from 
various other sources, including, but not limited to, sales of parcels of real estate, 

                                                 
13  The list below is a non-exhaustive list of the Debtors’ Remaining Estate Assets.  The Debtors’ 

affirmative causes of action or claims, whether known or unknown, are not extinguished by this 
Motion.  The absence of any specific reference to a cause of action or claim is no indication that the 
asset has been extinguished or will not be pursued.  All rights are reserved to prosecute any and all 
affirmative causes of action or claims.  
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estate causes of action, return of deposits and refunds, stock of Select Energy 
Services, Inc., and certain releases of letters of credit and collateral.  

vi. Books and Records.  The books and records of the Debtors will be retained by Basic 
or abandoned by the Wind Down Director (as defined below) following approval 
by the Court.   

34. In addition, the Debtors have several remaining matters pending before this 

Court as of the date of this Motion, or remaining matters to be resolved otherwise, including the 

following (collectively, the “Remaining Estate Matters”):  

i. Collection of approximately $27 million in Account Receivables.  

ii. Finalization of performance under the Asset Purchase Agreements and the TSAs.  

iii. Negotiations regarding the bifurcation and assumption of certain executory 
contracts (i.e., treatment related to the Debtors’ approximately $15 million in 
finance lease obligations).  

iv. Assumption or rejection of the Debtors’ remaining executory contracts and 
unexpired leases not assumed in connection with the Asset Purchase Agreements.   

v. Prosecution of the Independent Director Adversary Proceeding and other potential 
causes of action. 

vi. Reconciliation and completion of pending tax audits and returns with local and 
federal taxing authorities.  

vii. Realization of recoveries from several collection lawsuits and awards from other 
pending litigation.  

viii. Reconciliation and allowance or disallowance of outstanding priority tax claims, 
administrative claims, and general unsecured claims filed against the Debtors.  The 
Debtors also anticipate reconciling potential tax audits.  

ix. Wind down of the Debtors’ health and benefit plans.  

x. Reconciliation and disposal of numerous books and records not transferred to the 
Buyers under the Asset Purchase Agreements.  

Global Settlement 

35. After arms’-length negotiations, the Settlement Parties have reached a 

comprehensive, integrated compromise and settlement that provides for procedures that will 
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govern the distribution of the Debtors’ estates.  The Global Settlement is in the best interests of all 

of the Debtors’ creditors.  Given the strict priority of distributions in a chapter 7 scenario and the 

approximately $444 million of secured indebtedness that is significantly impaired, administrative, 

priority, or general unsecured creditors are unlikely to receive any recovery on account of their 

respective claims if the cases are converted to chapter 7.  

36. The Global Settlement provides:14 

Overview of Dismissal Process 

Motion for 
Structured 
Dismissal 

The Debtors will file a motion (the “Motion”) seeking, on an emergency 
basis, approval of a global settlement (the “Global Settlement”) for 
resolution of the chapter 11 cases and a structured dismissal (the “Structured 
Dismissal”) under section 1112(a) of the Bankruptcy Code by no later than 
October 31, 2021.  The Motion will include a request for alternative relief:  if 
the Global Settlement and Structured Dismissal are not approved by the 
Court, the Debtors will request immediate conversion of the Chapter 11 Cases 
to chapter 7.  The Debtors will request a hearing on the Motion by no later 
than November 5, 2021 (subject to Court availability).  

The Motion will request that each of the Debtors’ chapter 11 cases other than 
the lead case be immediately dismissed and all further activity be 
consolidated in the lead chapter 11 case.  Payments and distributions to 
creditors will only be authorized in accordance with the order approving the 
Global Settlement and Structured Dismissal.  All General Unsecured Claims 
(as defined below) of each of the Debtors shall be substantively consolidated 
in the surviving chapter 11 case for purposes of distribution in accordance 
with the Structured Dismissal.  

Cash 
Collateral Use 

The Ad Hoc Group and Prepetition ABL Lenders will consent to the use of 
cash collateral on a consensual basis solely to make payments necessary to 
implement the Global Settlement and Structured Dismissal.  Professional fees 
of estate professionals will only be paid out of the Carve-Out and, beginning 
upon the Termination Declaration Date, shall be subject to the Post-Carve-
Out Trigger Notice Cap; provided, that, the Ad Hoc Group shall not deliver 
a Carve-Out Trigger Notice prior to the earlier of (i) the Court’s determination 
with respect to the Motion, or (ii) November 1, 2021.  After delivery of the 

                                                 
14  The following is intended to be a summary of the Global Settlement and is subject in all respects to 

the terms set forth in the Proposed Order attached hereto as Exhibit A.  To the extent of any conflict 
between the description of the Global Settlement in this Motion and in the Proposed Order, the 
Proposed Order shall govern in all respects. 
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Carve-Out Trigger Notice, the Debtors shall promptly comply with paragraph 
34(c) of the Final DIP Order.  No distributions (including the Interim Notes 
Distribution (as defined below)) shall be made in connection with the 
Structured Dismissal until the Professional Fees Escrow Account is fully 
funded in accordance with paragraph 34(c) of the Final DIP Order.  

Treatment of Holders of Allowed Claims 

Administrative 
Expense 
Claims 

After entry of the order approving the Global Settlement and Structured 
Dismissal (the “Dismissal Date”), each holder of an allowed Administrative 
Expense Claim (including allowed claims entitled to administrative expenses 
status under Bankruptcy Code Section 503(b)(9)) will be entitled to its pro 
rata share of cash from a recovery pool from the proceeds of Prepetition 
Secured Notes Collateral (the “Administrative Recovery Pool”) which shall 
consist of: 

 $250,000 to be funded from the proceeds of Prepetition Secured Notes 
Collateral on the Dismissal Date; and 

 $1.25 million to be funded from the proceeds of Prepetition Secured 
Notes Collateral received or liquidated following the Dismissal Date 
(following the funding of $250,000 for the Wind Down Reserve and 
$500,000 for the payment of employee health and welfare claims), 
including the turnover of the Buyer Escrow Amounts (as defined 
below), the Professional Fee Side Letter, and sale of leave behind real 
estate (the “Future Proceeds”).   

The Motion will seek to establish an administrative expense claims bar date. 

Employee 
Health and 
Welfare 
Claims 

$2.5 million to be funded for payment of employee health and welfare claims 
from the proceeds of Prepetition Secured Notes Collateral as follows: 

 $2 million up front; and  

 $500,000 funded from first Future Proceeds 

Priority / 
Secured Tax 
Claims  

Certain property tax claims are required to be honored and satisfied in 
accordance with the Asset Purchase Agreements and/or may have existing 
permitted senior liens that attached to sale proceeds (the “Property Tax 
Claims”).  In the aggregate, those real property tax claims are estimated at 
approximately $4.7 million.  Under the Asset Purchase Agreements, the 
Buyers have remaining escrowed deposits of $7.1 million (the “Buyer 
Escrow Amounts”), which could be held up by the Buyers to ensure the 
Debtors’ performance of their obligations.   

Accordingly, under the Proposed Order, only those real property tax claims 
that are required to be paid under the Asset Purchase Agreements (up to the 
amount deposited in escrow) or have senior liens on the sale proceeds will be 
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satisfied by the Debtors or offset against the remaining Buyer Escrow 
Amounts; provided, that, the Debtors acknowledge and agree that the 
estimated amount of such claims is no more than $4.7 million. 

Secured Notes 
Claims 

There shall be an interim distribution made to the Prepetition Secured Notes 
Trustee (as defined in the Final DIP Order) for the benefit of holders of claims 
under the Prepetition Secured Notes (the “Secured Notes Claims,” and such 
distribution, the “Interim Notes Distribution”) on or promptly after the 
Dismissal Date equal to the following: 

The aggregate dollar amount of existing cash on hand constituting proceeds 
of Prepetition Secured Notes Collateral minus: 

1. $15 million, which shall be held in a disputed claims reserve on 
account of the Additional Prepetition Secured Note held by Ascribe, 
pending resolution of all disputes with Ascribe;  

2. $2 million for payment of employee health and welfare claims; 

3. $1.25 million for administration of the wind down estate (the “Wind 
Down Reserve”); 

4. $250,000 for the initial funding of the Administrative Recovery Pool; 
and 

5. $3 million for the payment of Property Tax Claims (with the 
remaining 2021 real property taxes to be reserved and satisfied from 
the Buyer Escrow Amounts).  

The portion of the Interim Notes Distribution and any future distributions on 
account of the Prepetition Secured Notes (including the Make-Whole Notes) 
owned by Ascribe shall be held in a disputed claims reserve pending 
resolution of all disputes with Ascribe (the “Ascribe Disputed Claims 
Reserve”). 

The Wind Down Director (as defined below) shall be required to promptly 
distribute cash proceeds of Prepetition Secured Notes Collateral to the 
Prepetition Secured Notes Trustee for the benefit of holders of Secured Notes 
Claims (subject to the Ascribe Disputed Claims Reserve) at all times, so long 
as cash on hand after such distribution exceeds $1 million in aggregate 
(excluding the Wind Down Reserve and any other reserves hereunder); 
provided, that, the Wind Down Director shall reserve an additional 
(i) $250,000 for the Wind Down Reserve, and (ii) $500,000 for the payment 
of employee health and welfare claims, in each case, from the first Future 
Proceeds received.  The Wind Down Director and Ad Hoc Group may agree 
to reserve additional amounts from Future Proceeds for the Wind Down 
Reserve.  

As part of the Proposed Order approving the Global Settlement, there shall be 
a finding that all cash on hand, other than segregated cash proceeds of the 
Prepetition ABL Collateral and the Prepetition Second Lien Note Collateral, 
constitutes proceeds of Prepetition Secured Notes Collateral and Additional 
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Prepetition Secured Note Collateral.  

The Prepetition Secured Notes Secured Parties stipulate and agree that there 
shall be no Secured Notes Diminution in Value on account of any amounts 
paid pursuant this Global Settlement.  

All distributions and reserves contemplated under the Proposed Order on 
account of the Prepetition Secured Notes shall be made to or at the direction 
of the Prepetition Secured Notes Trustee for further distribution through the 
Depository Trust Company to the holders of the Prepetition Secured Notes 
under the terms of the Prepetition Secured Notes Indenture, including those 
provisions relating to the surrender and cancellation of the Notes.  Regardless 
of whether such distributions are made by the Prepetition Secured Notes 
Trustee, or by the Debtors’ claims and noticing agent, Prime Clerk LLC (or 
any other entity with the reasonable consent of the Prepetition Secured Notes 
Trustee) at the reasonable direction of the Prepetition Secured Notes Trustee, 
the charging lien of the Prepetition Secured Notes Trustee under the 
Prepetition Secured Notes Indenture shall attach to such distributions in the 
same manner as if such distributions were made through the Prepetition 
Secured Notes Trustee. 

ABL Claims 

The Debtors shall continue to segregate and maintain the ABL Segregated 
Cash Collateral Account and deposit additional net proceeds of the 
Prepetition ABL Collateral into such account for the benefit of the Prepetition 
ABL Lenders to cash collateralize on a dollar-for-dollar basis the aggregate 
amount of any undrawn letters of credit issued under the Prepetition ABL 
Credit Agreement until the cash proceeds in the ABL Segregated Cash 
Collateral Account equal 100% of the aggregate face amount of letters of 
credit outstanding.  To the extent the letters of credit remain undrawn and are 
ultimately replaced, terminated, or refunded, the Prepetition ABL Agent shall 
remit to the Debtors any collateral in excess of 100% of the aggregate face 
amount of remaining undrawn letters of credit outstanding. 

On the Dismissal Date, the ABL Segregated Cash Collateral Account shall be 
transferred to the Prepetition ABL Agent to be used to satisfy any obligations 
owed to the Prepetition ABL Lenders on account of drawn letters of credit. 

Prepetition 
Second Lien 
Note Claims 

Holders of Prepetition Second Lien Note Claims will be paid from the 
monetization of the Prepetition Second Lien Note Collateral following the 
satisfaction of ABL Claims as set forth herein.  Any distribution on account 
of the Prepetition Second Lien Note Claims will be withheld by the Debtors 
and set aside in a disputed claims reserve pending resolution of all disputes 
with Ascribe, including the Independent Director Adversary Proceeding 
(defined below), or further order of the Court.   

General 
Unsecured 
Claims 

The Prepetition Secured Notes Trustee shall segregate and hold in escrow (or 
shall, in accordance with the Proposed Order, direct such segregation and 
holding in escrow) $250,000 of the Interim Notes Distribution and $1.25 
million of Future Proceeds (following the funding of $250,000 for the Wind 
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Down Reserve and $500,000 for the payment of employee health and welfare 
claims) distributed to the holders of Secured Notes Claims (the “GUC 
Recovery Pool”) for the benefit of each holder of an allowed unsecured claim 
(“General Unsecured Claim”) (other than the holder of any secured 
deficiency claim).  Each holder of an allowed General Unsecured Claim will 
be entitled to its pro rata share of cash from the GUC Recovery Pool.  

The Wind Down Director shall be appointed as the exclusive disbursement 
agent with respect to the GUC Recovery Pool and shall be authorized to make 
distributions from the GUC Recovery Pool to the holders of allowed General 
Unsecured Claims, and the Prepetition Secured Notes Trustee shall have no 
responsibility or duty of any type or nature whatsoever to holders of allowed 
General Unsecured Claims other than as expressly set forth in the Proposed 
Order. 

Wind Down 
Reserve 

$1.25 million funded up front, and $250,000 funded from Future Proceeds 

The Wind Down Director and the Ad Hoc Group may agree to reserve 
additional amounts from Future Proceeds for the Wind Down Reserve 

Estate Claims 

All claims and causes of action held by the Debtors’ estates shall vest with 
the surviving Debtors, except that the Debtors’ estates shall waive all 
preference claims against the Debtors’ pre- and post-petition trade vendors. 

General Provisions 

Independent 
Investigation 

On the Dismissal Date, the Wind Down Director shall be designated as Alan 
J. Carr’s successor in interest with respect to the Independent Investigation, 
including with respect to the attorney-client privilege held by Mr. Carr on 
behalf of the Debtors.  

On the Dismissal Date, the Wind Down Director shall be designated as Mr. 
Carr’s successor in interest with respect to the adversary proceeding 
captioned Basic Energy Services, Inc. et al. v. Ascribe Capital LLC, et al., 
Case No. 21-03924 (Bankr. S.D. Tex. Oct. 8, 2021) (the “Independent 
Director Adversary Proceeding”). 

Releases and 
Exculpations 

To the maximum extent permitted by law, the Structured Dismissal will 
include full estate and Ad Hoc Group member releases and exculpation for 
the employees, officers and directors of the Debtors (other than Ascribe or 
Ascribe employees), the Debtors’ professional advisors, the Ad Hoc Group 
and its professional advisors, the Creditors’ Committee and its professional 
advisors, and the Prepetition Secured Notes Trustee (exculpation only); 
provided, however, that the consenting creditors shall not be deemed to 
release any direct claims they may have related to any UCC-1s for the 
Prepetition Secured Notes or the Additional Prepetition Secured Note; 
provided, further, that each Debtor agrees to be a nominal party if necessary 
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or appropriate in connection with prosecuting any action relating to any such 
direct claim.  For the avoidance of doubt, the Structured Dismissal shall not 
include any releases or exculpations for Ascribe or any affiliate, principal, or 
employee of Ascribe.  The Debtors, the Creditors’ Committee, and the Ad 
Hoc Group agree they are willing to engage in good faith settlement 
negotiations with Ascribe after filing the Motion and prior to the hearing on 
the Motion.  

Wind Down 
Estate 

On the Dismissal Date of the Structured Dismissal, the existing board of 
directors and special committee shall be relieved of all of its duties and 
replaced with one director or other party (the “Wind Down Director”) 
selected by the Ad Hoc Group, with the reasonable consent of the Creditors’ 
Committee and in consultation with the Debtors and the Prepetition ABL 
Lenders, with responsibility to administer the wind down estates.  The Wind 
Down Director shall not be any current or former director or officer of the 
Debtors.  Further, the Debtors’ other professionals shall have no further duties 
unless the Wind Down Director requests otherwise.   

The Wind Down Director shall continue to comply with the Debtors’ 
obligations under the Asset Purchase Agreements and the TSAs, including to 
pass through any amounts received that belong to the Buyers and to pay for 
services required under the TSAs.  Any funds reimbursed to the Debtors by 
the Buyers in connection with the provision of transition services shall be 
added to the Wind Down Reserve and used to fund the administration of the 
wind down estate.  

Existing employees working for the wind down estate shall be offered 
continued employment to assist the Wind Down Director in carrying out its 
duties, including performance of TSA obligations, provided, that, any 
payments in respect to such employees shall be paid out of the Wind Down 
Reserve. 

The Wind Down Director and its counsel and any other professionals, and all 
other costs payable by the estates (including professional fees of the 
Creditors’ Committee), shall be compensated out of the Wind Down Reserve. 

All privileges and protections of the Debtors and the estates (including with 
respect to the Independent Director and the Independent Investigation) shall 
be transferred to the Debtor in the lead chapter 11 case and shall be controlled 
exclusively by the Wind Down Director.  All professionals for the Debtors, 
Creditors’ Committee, and Independent Director agree to cooperate in good 
faith with respect to the foregoing.   

Reservation of 
Rights 

Nothing in the Global Settlement shall impact any party’s rights with respect 
to the allocation of costs of administration of the estates among the Prepetition 
Secured Notes Secured Parties.  
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Case Resolution Procedures 

37.  The Proposed Order contemplates the final resolution of the Chapter 11 

Cases of each of the Debtors.  The relevant terms of the Case Resolution Procedures as contained 

in the Proposed Order are as follows: 

A. Wind Down 

i. Lead Case.  Basic shall be the sole remaining Debtor entity as of the Dismissal Date 
for the benefit of holders of claims against the Debtors and to administer the 
Debtors’ obligations under the Global Settlement and the Proposed Order. 

The Chapter 11 Case of Basic Energy Services, Inc. (Case No. 21-90002 (DRJ)) 
(the “Lead Case”) shall remain open.  The remaining Chapter 11 Cases identified 
on Schedule 1 to the Proposed Order (collectively, the “Dismissed Debtors”) shall 
be deemed “fully administered” on the Dismissal Date and dismissed, as described 
below.   

ii. Consolidation of Remaining Estate Matters.  For administrative convenience and 
efficiency, the Debtors request authority to have all Remaining Estate Matters 
related to any of the Dismissed Debtors, including without limitation, the 
determination and reconciliation of Administrative Expense Claims, Property Tax 
Claims, and General Unsecured Claims asserted against the Dismissed Debtors, 
consolidated, transferred to, and administered by Basic without need of any further 
notice to or approval of the Court.  

iii. Authority of Basic.  Basic, on behalf of itself and each of the Dismissed Debtors is 
authorized and empowered to administer all Remaining Estate Matters and 
Remaining Estate Assets of the Debtors’ estates.  Basic will be authorized and 
empowered, to, among other things to (subject to Court approval where required 
under the Bankruptcy Code): 

a. enter into settlements and stipulations with creditors and other parties in 
interest, establish procedures for the sale or disposition of Remaining Estate 
Assets, and affect the sale or disposition of any such assets; 

b. litigate, settle, or otherwise resolve all Remaining Estate Matters, including 
but not limited to the Independent Director Adversary Proceeding; 

c. determine, reconcile, make distributions on account of any allowed claims 
in accordance with the terms of the Global Settlement;  

d. pursue, recover, collect, claim, and/or reclaim all of the Remaining Estate 
Assets, including but not limited to Account Receivables, security deposits, 
excess security, and known and unknown claims; and 
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e. carry out, perform, and implement all provisions of the Global Settlement, 
the Case Resolution Procedures, and other obligations of each of the 
Debtors, including the Asset Purchase Agreements and the TSAs, as 
applicable.  

B. Costs 

i. From and after the Dismissal Date, any costs of administering the Administrative 
Recovery Pool, Property Tax Claims, and GUC Recovery Pool shall be payable 
solely from the Wind Down Reserve.  

C. Distribution of Remaining Assets   

i. Timing of Distributions.  Distributions on account of allowed Administrative 
Expense Claims, Property Tax Claims, and General Unsecured Claims (including 
from the GUC Recovery Pool in the Wind Down Director’s capacity as 
disbursement agent) shall be made as promptly as practicable by the Wind Down 
Director in accordance with the Global Settlement and the terms of the Proposed 
Order.   

ii. Disputed Claim Reserves.  The Wind Down Director shall reserve (i) from the 
Administrative Recovery Pool for the applicable pro rata amount of distribution 
each timely filed disputed Administrative Expense Claim would receive if it 
becomes an allowed Administrative Expense Claim; and (ii) from the GUC 
Recovery Pool for the applicable pro rata amount of distribution each timely filed 
disputed General Unsecured Claim would receive if it becomes an allowed General 
Unsecured Claim.  

D. Resolution of Claims 

i. Administration of Allowed Claims.  The Wind Down Director shall be authorized 
and responsible for administering all claims, which shall include, but not be limited 
to, reconciling, entering settlements, resolving, and making distributions on 
account of allowed Administrative Expense Claims, Property Tax Claims, and 
General Unsecured Claims in accordance with the Global Settlement; provided, 
that, with respect to any settlements that propose to allow an Administrative 
Expense Claim, Property Tax Claims, or General Unsecured Claim greater than or 
equal to $200,000, Basic shall provide notice at least seven (7) calendar days 
(the “Settlement Notice Period”), of its intent to allow any such claims and file 
and serve a written notice by e-mail, facsimile, or overnight delivery service (such 
notice, a “Material Settlement Notice”) on the following parties 
(collectively, the “Settlement Notice Parties”): 

a.  the Office of the U.S. Trustee; 

b. counsel to the Ad Hoc Group;  

c. counsel to the Prepetition ABL Agent;  
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d. counsel to the Prepetition Secured Notes Trustee;  

e. counsel to the Creditors’ Committee (if still in existence);  

f. all parties who have requested notice pursuant to Bankruptcy Rule 2002; 
and  

g. such additional persons and entities deemed appropriate by the Debtor. 

The Settlement Notice Parties shall have seven (7) calendar days after the filing and 
service of the Material Settlement Notice to file and serve any objections 
(each, a “Settlement Objection”) to the proposed settlement.  Any objections must 
(i) be in writing, (ii) set forth the name of the objecting party, (iii) provide the basis 
for the objection and the specific grounds therefor, (iv) be filed electronically with 
the Court, and (v) served on Basic so as to be received on or before 4:00 p.m. 
(prevailing Central Time) on the last day of the Settlement Notice Period.   

E. Form and Manner of Notice 

i. Notice of Motion.  The Proposed Order seeks approval of the form and manner of 
notice of the hearing to consider this Motion, a copy of which notice is attached 
hereto as Exhibit C (the “Creditor Notice”), and served contemporaneously with 
the filing of this Motion upon the following parties: 

a. the Office of the U.S. Trustee; 

b. all persons or entities that have filed claims; 

c. the Internal Revenue Service;  

d. the United States Attorney’s Office for the Southern District of Texas; 

e. all applicable governmental units;  

f. all applicable taxing authorities; 

g. each of the Debtors’ insurance providers; 

h. all parties who have requested notice pursuant to Bankruptcy Rule 2002;  

i. all known prepetition and administrative creditors; and 

j. such additional persons and entities deemed appropriate by the Debtors. 

F. Resolution of Chapter 11 Cases 

i. Dismissal of Dismissed Debtors’ Chapter 11 Cases.  As noted above, the Proposed 
Order seeks a final decree closing the Chapter 11 Cases of the Dismissed Debtors, 
leaving only the Chapter 11 Case of Basic open as of the Dismissal Date.  As of the 
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Dismissal Date, each of the Chapter 11 Cases of the Dismissed Debtors identified 
on Schedule 1 to the Proposed Order shall be deemed “fully administered” within 
the meaning of section 350 of the Bankruptcy Code, and shall, without further 
hearing, be dismissed.  As soon as reasonably practicable after entry of the 
Proposed Order, without the need for further action on the part of this Court and 
without the need for further corporate action or action of the Board, to the extent 
not previously dissolved, the Dismissed Debtors may be dissolved pursuant to 
applicable state law, as determined in the discretion of the Wind Down Director.  
The Proposed Order seeks authorization for the Wind Down Director, on behalf of 
the Debtors, to withdraw, cancel, or dissolve any of the Dismissed Debtors and to 
execute and file all documents necessary and proper to effectuate and consummate 
the dissolution of the Debtors in accordance with applicable state law. 

Upon entry of the Proposed Order by the Court, such dockets of the Dismissed 
Debtors shall be marked as “Closed” by the Clerk of the Court.  

ii. Continued Effectiveness of Prior Stipulations and Orders.  All releases, 
stipulations, settlements, liens, rulings, orders, and judgments that arise from the 
Chapter 11 Cases pursuant to authorization of the Court or the Bankruptcy Code, 
including pursuant to the Sale Orders (collectively, the “Prior Stipulations and 
Orders”) shall remain in full force and effect and survive the Dismissal Date and 
dismissal of each of the Dismissed Debtors’ Chapter 11 Cases.  

iii. Payment of Professional Fees to Estate Professionals.  The Proposed Order 
provides that Basic shall schedule a final omnibus fee hearing, as necessary, with 
the Court (the “Final Fee Hearing”) forty-five (45) calendar days after the 
Dismissal Date or as soon thereafter as practicable.  Persons or firms retained by 
the Debtors’ estates or the Creditors’ Committee pursuant to section 327 or 328 of 
the Bankruptcy Code, except for any professionals or advisors retained by the Wind 
Down Director (collectively, the “Estate Professionals”) or professionals that the 
Debtors have retained as ordinary course professionals, shall be required to file 
final requests for allowance and payment of all fees and expenses incurred during 
the Chapter 11 Cases through the date of the Final Fee Hearing 
(collectively, the “Final Fee Applications”), to the extent not already done, no 
later than twenty-one (21) days prior to the Final Fee Hearing.  Notwithstanding 
paragraph 1(iv) of the Order Establishing Procedures for Interim Compensation 
and Reimbursement of Expenses for Professionals (ECF No. 527), such Final Fee 
Application for payment of compensation and reimbursement of expenses may seek 
approval of all fees and expenses incurred from the Petition Date through the date 
of the Final Fee Hearing.  Any objections to the Final Fee Applications shall be 
filed and served on counsel for the Debtors and such applicable Estate Professionals 
by 4:00 p.m. (prevailing Central Time) at least seven (7) days prior to the Final Fee 
Hearing.  All allowed fees and expenses for the Estate Professionals shall be subject 
to payment out of the Professional Fees Escrow Account.  

iv. Professional Fees Escrow Account.  The Professional Fees Escrow Account shall 
be maintained and administered by Basic until all allowed fees of each Estate 
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Professional are paid.  After such time, any remaining cash in the Professional Fees 
Escrow Account will be remitted to Basic and treated in accordance with the Final 
DIP Order.  

v. Creditors’ Committee.  As of the Dismissal Date, the Creditors’ Committee shall 
remain in existence; provided, that, all fees and expenses incurred by the Creditors’ 
Committee, including, without limitation, all professional fees, shall be entitled to 
payment as administrative expenses from assets of the estate, but shall not be 
payable from the Administrative Recovery Pool.   

vi. Retention of Jurisdiction.  The Court shall retain jurisdiction to hear and determine 
all matters arising from or related to the implementation, interpretation and/or 
enforcement of the Proposed Order and any other order of this Court entered in the 
Chapter 11 Cases, including, among other things, all Remaining Estate Matters, any 
pleading filed by or against Basic, and any disputes, motions, or adversary 
proceedings regarding any Remaining Estate Assets.  

If the Court abstains from exercising, or declines to exercise, jurisdiction or is 
otherwise without jurisdiction over any matter arising out of this Motion, such 
abstention, refusal, or failure of jurisdiction shall have no effect upon and shall not 
control, prohibit, or limit the exercise of jurisdiction by any other court having 
competent jurisdiction with respect to such matter. 

Basis for Relief 

A. Global Settlement Satisfies the Bankruptcy Rule 9019 and Should be 
Approved 

38. Pursuant to Bankruptcy Rule 9019(a), a bankruptcy court may, after 

appropriate notice and a hearing, approve a compromise or settlement so long as the proposed 

settlement is fair, reasonable, and in the best interest of the estate.  See Off. Comm. of Unsecured 

Creditors v. Moeller (In re AGE Refin. Inc.), 801 F.3d 530, 540 (5th Cir. 2015).  Ultimately, 

approval of a compromise is within the sound discretion of the bankruptcy court.  In re Asarco 

LLC, Case No. 05-21207, 2009 Bankr. LEXIS 5721 (Bankr. S.D. Tex. June 5, 2009) (“[a]pproval 

of a compromise lies within the sound discretion of the bankruptcy court.”) (citing United States 

v. AWECO, Inc. (In re AWECO, Inc.), 725 F.2d 293, 297 (5th Cir. 1984)).  Settlements are 

considered a “normal part of the process of reorganization” and a “desirable and wise method[] of 
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bringing to a close proceedings otherwise lengthy, complicated, and costly.”  Jackson Brewing, 

624 F.2d at 602 (citations omitted).  

39. The Fifth Circuit sets forth a three-factor balancing test under which 

bankruptcy courts are to analyze proposed settlements.  Id.  The factors the Court considers 

are: “(1) the probability of success in litigating the claim subject to settlement, with due 

consideration for the uncertainty in fact and law; (2) the complexity and likely duration of litigation 

and any attendant expense, inconvenience, and delay; and (3) all other factors bearing on the 

wisdom of the compromise.”  AGE Refin., 801 F.3d at 540 (internal citations omitted). 

40. Generally, the role of the Court is not to decide the issues in dispute when 

evaluating a settlement.  Watts v. Williams, 154 B.R. 56, 59 (S.D. Tex. 1993).  Instead, the Court 

should determine whether the settlement as a whole is fair and equitable.  Protective Comm. for 

Indep. Stockholders of TMT Trailer Ferry, Inc. v. Anderson, 390 U.S. 414, 424 (1968).  

41. The Global Settlement falls well within the range of reasonableness and is 

fair and equitable, and should be approved.  All of the factors described above support approval of 

the Global Settlement.  The Global Settlement resolves potential litigation regarding confirmation 

of a chapter 11 plan, cash collateral use, and conversion of the Chapter 11 Cases.  In the context 

of the Chapter 11 Cases and the limited resources available to the Debtors’ estates, the Global 

Settlement is in the best interests of all creditors and should be approved.  

42. As demonstrated below, the Debtors believe that creditors will fare better 

under the Global Settlement than under a chapter 7 liquidation.  Specifically, under the Global 

Settlement junior creditors receive incremental value as a carve-out of Prepetition Secured Notes 
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Collateral that may not be otherwise available to them and otherwise retain all rights they would 

have in a chapter 7 case.15  

                                                 
15  For the avoidance of doubt, recoveries identified herein do not account for potential recoveries 

pursuant to the Independent Director Adversary Proceeding or any preference actions, if applicable.  

Party Global Settlement Chapter 7 Conversion 

Employees 

 Up to $2.5 million  from the 
proceeds of Prepetition Secured 
Notes Collateral for payment of 
health and welfare claims 
 

 Current employees to be paid in 
full for work performed in 
connection with the wind down  
 

 Existing employees shall be 
offered employment to assist the 
Wind Down Director in carrying 
out its duties 

 Substantial likelihood of no 
recovery on account of health and 
welfare claims or other chapter 
11 administrative expense claims 
 

 Termination of employees not 
otherwise retained by a chapter 7 
trustee 

 

Ad Hoc Group 

 Anticipated to receive an 
irrevocable interim distribution 
on account of Prepetition Secured 
Notes 
 

 More likely to recover amounts 
from full $7.1 million of Asset 
Purchase Agreements escrow 
deposits 
 

 Wind Down Director required to 
promptly distribute cash proceeds 
of the sale of Prepetition Secured 
Notes Collateral to Prepetition 
Secured Noteholders at all times 

 Distributions to be controlled and 
managed by chapter 7 trustee 
 

 Must pay 3% fee on all 
distributions to chapter 7 trustee 
 

 Distributions likely delayed until 
chapter 7 trustee can get 
comfortable with assets, 
liabilities, and reserves 

 

Prepetition 
ABL Lenders 

 Will recover 100% 
 

 The ABL Segregated Cash 
Collateral Account will be 
transferred to ABL Agent on 
dismissal date 
 

 Will recover 100% 
 

 Control of ABL Segregated Cash 
Collateral Account to be 
maintained by chapter 7 trustee 
 

 3% fee paid on distributions 
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 Debtors will continue to 
segregate amounts and deposit 
net proceeds of  Prepetition ABL 
Collateral into such account up to 
100% of the base amount of the 
outstanding letters of credit 
 

 Account Receivables will 
continue to be collected with the 
support and institutional 
relationships of existing 
employees, which is likely to 
result in higher recoveries 
 

 Reduced likelihood of mechanics 
liens being recorded against 
customers who owe amounts to 
the Debtors, which could then be 
offset by such customers against 
the Account Receivables 

Ascribe 

 $15 million shall be held in 
disputed claims reserve on 
account of Additional Prepetition 
Secured Note, pending resolution 
of all disputes 
 

 Prepetition ABL Collateral 
proceeds following satisfaction 
of  Prepetition ABL Lenders 
claims will be held in reserve 
pending resolution of all disputes 
 

 Prepetition Second Lien Note 
claims proceeds will be held in 
reserve pending resolution of 
claims against Ascribe 

 
 Account Receivables will 

continue to be collected with the 
support and institutional 
relationships of existing 
employees, which is likely to 
result in higher recoveries  
 

 Reduced likelihood of mechanics 
liens being recorded against 

 Recoveries on account of  
Prepetition ABL Collateral may 
be impacted due to enforcement 
of liens by administrative 
expense and other creditors 
 

 Potentially reduced recoveries on 
account of  Prepetition ABL 
Collateral, as chapter 7 trustee 
will seek to liquidate quickly and 
will not benefit from customer 
relationships and institutional 
knowledge 
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43. Probability of Success in Litigation.  As to the first factor, the probability 

of success in litigation in connection with confirmation of a chapter 11 plan is highly uncertain.  

The first hurdle the Debtors face is the use of cash collateral.  

44. The Debtors anticipate significant opposition from the Ad Hoc Group and 

the Prepetition ABL Agent on nonconsensual use of cash collateral.  Even if the Debtors were to 

obtain nonconsensual use of cash collateral to fund the wind down of the Chapter 11 Cases, the 

Debtors would still need to satisfy the requirements under section 1129 of the Bankruptcy Code to 

confirm a chapter 11 plan.  Without the support of any of the Debtors’ prepetition secured creditors, 

there is significant uncertainty regarding the Debtors’ ability to confirm a chapter 11 plan.  The 

Debtors are seeking to avoid the uncertainty around confirming a chapter 11 plan and the risk of 

reverting back to the current status of the Chapter 11 Cases of being faced with conversion, only 

with less resources available to pursue alternatives.  

customers who owe amounts to 
the Debtors, which could then be 
offset by such customers against 
the Account Receivables 

Administrative 
Expense 

Creditors 

 $1.5 million cash recovery pool  
from the proceeds of Prepetition 
Secured Notes Collateral for 
claims filed by administrative bar 
date 

 No anticipated recovery 

Real Property 
Tax Claims 

 $3 million for real property tax 
claims (approximately $4.7 
million) required to be paid under 
the Asset Purchase Agreements 
or that have senior liens on sale 
proceeds will be satisfied by the 
Debtors, with $1.7 million 
remainder offset against the 
remaining escrow deposits of 
approximately $7.1 million 

 Same recovery as in Global 
Settlement 

General 
Unsecured 
Creditors 

 $1.5 million cash recovery pool  
from the proceeds of Prepetition 
Secured Notes Collateral 

 No anticipated recovery 
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45. Complexity of Litigation and Attendant Expense, Inconvenience, and 

Delay.  As noted above, the Global Settlement allows the Debtors to avoid the substantial litigation 

risk associated with seeking confirmation of a chapter 11 plan.  Even litigating issues over use of 

cash collateral before the Debtors attempt confirmation of a chapter 11 plan could deplete the 

Debtors’ remaining resources, and would leave insufficient funds to pursue an alternative to 

consummation, such as a global settlement.  The Debtors do not believe taking such risk is 

warranted, especially after weighing the potential detrimental impact to all creditors.  

46. Paramount Interest of Creditors.  The Global Settlement serves the 

paramount interests of creditors because, if approved, it will allow the Debtors to maximize 

distributions and recoveries to creditors, including junior creditors.  In light of the strict priority 

scheme of distributions in a chapter 7 scenario and the approximately $444 million of existing 

secured indebtedness with insufficient assets to satisfy such debt in full, administrative, priority, 

or general unsecured creditors are highly unlikely to receive any recovery on account of their 

claims were the cases to convert to chapter 7.  

47. Conversely, under the Global Settlement, the Debtors have negotiated: a 

pool of $1.5 million from the proceeds of Prepetition Secured Notes Collateral to satisfy a pro rata 

share of timely filed and allowed Administrative Expense Claims; $1.5 million from the proceeds 

of Prepetition Secured Notes Collateral for prepetition general unsecured creditors; up to $2.5 

million from the proceeds of Prepetition Secured Notes Collateral for unpaid employee health and 

welfare claims; $1.5 million from the proceeds of Prepetition Secured Notes Collateral for the 

administration of the Debtors’ wind down estates; and at least $4.7 million to satisfy tax claims 

that benefit from senior tax liens as well as the Debtors’ portion of 2021 taxes that are required to 
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be paid under the Asset Purchase Agreements, all of which may not receive any distribution in a 

chapter 7 scenario. 

48. Arms’-Length Bargaining.  The Global Settlement is the product of good 

faith, arms’-length negotiations between the Settlement Parties and their respective advisors.  For 

the reasons stated herein, the Debtors believe that the Global Settlement represents a fair and 

reasonable compromise that is in the best interest of the Debtors’ estates.  Accordingly, the Debtors 

respectfully request that the Court approve the Global Settlement. 

B. Case Resolution Procedures Should be Approved Because an Orderly End to 
the Chapter 11 Cases is in the Best Interests of Creditors and the Debtors’ 
Estates 

49. Section 363(b)(1) of the Bankruptcy Code authorizes a debtor in possession 

to “use, sell, or lease, other than in the ordinary course of business, property of the estate,” after 

notice and a hearing.  11 U.S.C. § 363(b)(1).  The Fifth Circuit recognizes that a debtor may use 

property of the estate outside the ordinary course of business under this provision if there is a good 

business reason for doing so.  See, e.g., ASARCO, Inc. v. Elliott Mgmt. (In re ASARCO, L.L.C.), 

650 F.3d 593, 601 (5th Cir. 2011) (“[F]or the debtor-in-possession or trustee to satisfy its fiduciary 

duty to the debtor, creditors and equity holders, there must be some articulated business 

justification for using, selling, or leasing the property outside the ordinary course of business.”) 

(quoting In re Cont’l Air Lines, Inc., 780 F.2d 1223, 1226 (5th Cir. 1986)); In re ASARCO, LLC, 

441 B.R. 813, 830 (S.D. Tex. 2010); GBL Holding Co. v. Blackburn/Travis/Cole, Ltd. (In re State 

Park Bldg. Grp., Ltd.), 331 B.R. 251, 254 (N.D. Tex. 2005).  Additionally, the Court may grant 

the relief requested under section 105(a) of the Bankruptcy Code, which provides, in pertinent 

part, that “[t]he court may issue any order, process, or judgment that is necessary or appropriate to 

carry out the provisions of [the Bankruptcy Code].”  11 U.S.C. § 105(a). 
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50. The Debtors and Creditors’ Committee have concluded, after analysis, 

negotiations, and consultation with other parties in interest, that the Case Resolution Procedures 

are appropriate, reasonable, and in the best interests of all parties in interest.  Through the sale 

process, the Debtors sold substantially all of their assets, and any remaining estate assets will be 

consolidated with Basic.  

51. Under these circumstances, authorizing the Case Resolution Procedures and 

granting the related relief contemplated by this Motion will allow for the implementation of an 

equitable solution that maximizes the value for the Debtors’ remaining assets. 

C. Case Resolution Procedures Do Not Violate Jevic 

52. The Case Resolution Procedures do not violate the United States Supreme 

Court’s decision in Cyzewski v. Jevic Holding Corp., 137 S.Ct. 973 (2017) because this Motion 

does not seek to make distributions to creditors in violation of the absolute priority rule.  

53. In particular, the Debtors are only seeking to pay general unsecured 

creditors out of funds deposited into an escrow account constituting proceeds of Prepetition 

Secured Notes Collateral, only after distributions to the Ad Hoc Group are made.  At the time of 

distribution to general unsecured creditors, such funds will no longer be property of the estate since 

they will be paid directly to general unsecured creditors from a segregated escrow account funded 

by the Ad Hoc Group, and not given in exchange for any property of the estate.  See In re ICL 

Holding Co., Inc., Case No. 14-2709, 2015 WL 5315604 (3d Cir. Sept. 14, 2015) (holding that in 

connection with a secured lender group’s purchase of all of a debtor's assets through a 363 sale, 

escrow accounts such buyer established to pay wind-down expenses, the debtors’ and creditors’ 

committee’s professional fees, and settlement sums paid to unsecured creditors, were not property 

of the estate and therefore were not required to be distributed in accordance with the Bankruptcy 

Code’s priority scheme).  In addition, all parties’ rights with respect to distributions of the Debtors’ 
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estates are fully preserved under the absolute priority rule, which the Case Resolution Procedures 

do not violate.  Recently, Judge Drain approved a similar resolution and distribution structure in 

The Great Atlantic & Pacific Tea Company, Inc., Case No. 15-23007 (RDD) (Bankr. S.D.N.Y. 

May 11, 2021), and overruled objections that the proposed dismissal violated Jevic.  See Tr. 88: 

13-21 (“notwithstanding very broad allegations in both objections that the proposed relief runs 

contrary to fundamental principles of the Bankruptcy Code, either as discussed in Czyzewski v. 

Jevic Holding Corp., 137 S.Ct. 973, 2017 or the Second Circuit's Iridium, or frankly, 1129 or other 

provisions of the Bankruptcy Code . . . the objections, to the extent they were made, are not well 

taken.”), a copy of which is attached hereto as Exhibit D.   

54. As a result, the procedures and payments described in this Motion and the 

Proposed Order do not violate the holding in Jevic. 

D. Case Resolution is Both Permissible and Appropriate in the Chapter 11 Cases 

55. Dismissal of the subsidiary Debtor cases in accordance this Motion should 

be authorized and approved.  Section 1112(b)(4) of the Bankruptcy Code provides a non-

exhaustive list of sixteen grounds for dismissal of a chapter 11 case.  11 U.S.C. § 1112(b)(4)(A)-

(P); In re Ford Steel, LLC, 629 B.R. 871, 879 (Bankr. S.D. Tex. 2021) (“Section 1112(b)(4) 

contains a non-exhaustive list of examples of cause meriting conversion or dismissal.”); Nester v. 

Gateway Access Sols., Inc. (In re Gateway Access Sols., Inc.), 374 B.R. 556, 561 (Bankr. M.D. Pa. 

2007); Frieouf v. United States (In re Frieouf), 938 F.2d 1099, 1102 (10th Cir. 1991).  

56. Cause may be established on the ground of “substantial or continuing loss 

to or diminution of the estate and the absence of a reasonable likelihood of rehabilitation.”  11 

U.S.C. § 1112(b)(4)(A); Ford Steel, LLC, 629 B.R. 871 at 879; Loop Corp. v. U.S. Tr., 379 F.3d 

511, 516 (8th Cir. 2004) (citations omitted).  Cause also exists where a debtor is unable to 

effectuate a chapter 11 plan or where reorganization within a reasonable period of time is 
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impracticable.  Tuli v. United States Tr., 124 F. App'x 830, 831 (5th Cir. 2005) (“[s]ection 1112 

sets forth a non exhaustive list of factors to assist the bankruptcy court in determining when cause 

exists. Those factors include the ‘diminution of the estate and absence of a reasonable likelihood 

of rehabilitation’ and an inability to effectuate a reorganization plan.”); Bronson v. Thompson (In 

re Bronson), Nos. AZ-12-1320-MkDJu, 08-00777, 2013 WL 2350791, at *8 (B.A.P. 9th Cir. May 

29, 2013) (“When it becomes apparent to the court that the debtor will not be able to confirm and 

effectuate a plan within the foreseeable future, the bankruptcy court should . . . dismiss or 

convert.”).  As described above, the subsidiary Debtors are unable to effectuate a chapter 11 plan 

due to the inability to access cash collateral and the likelihood of the litigation that would result.  

The subsidiary Debtors are also unable to reorganize since the subsidiary Debtors have no ongoing 

operations as a result of the Sale Transactions.  Accordingly, cause exists to dismiss the subsidiary 

Debtor cases.  

57. Once a court determines that cause exists to dismiss a chapter 11 case, 

dismissal or conversion must be in the best interests of creditors and the Debtors’ estate.  11 U.S.C. 

§ 1112(b); see, e.g., In re M & C P'ship, No. 19-11529, 2021 Bankr. LEXIS 1135 (Bankr. E.D. 

La. Apr. 28, 2021).  Dismissal is in the “best interests” of creditors and the Debtors’ estates where:  

(i) a debtor has nothing to reorganize and any remaining assets are fixed and liquidated; (ii) where 

a debtor demonstrates the ability to oversee its own liquidation; and (iii) where an interested party, 

other than the debtor, supports the dismissal of the debtor’s chapter 11 case.  See Camden 

Ordnance Mfg. Co. of Ark., Inc. v. U.S. Tr. (In re Camden Ordnance Mfg. Co. of Ark., Inc.), 245 

B.R. 794, 799 (E.D. Pa. 2000); Royal Tr. Bank, N.A. v. Brogdon Inv. Co. (In re Brogdon Inv. Co.), 

22 B.R. 546, 549 (Bankr. N.D. Ga. 1982). 
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58. As a result of the Sale Transactions, the Debtors have nothing left to 

reorganize and have no means of generating additional cash to distribute to creditors pursuant to a 

chapter 11 plan.  Further, the Creditors’ Committee and Ad Hoc Group support this Motion.  

59. For the foregoing reasons, the Debtors submit that under these 

circumstances, dismissal of the subsidiary Debtors’ cases is in the best interest of all of the 

Debtors’ creditors and their estates. 

E. Prior Stipulations and Orders Should Remain Binding and Continue to have 
Full Force and Effect 

60. The Debtors also request that all Prior Stipulations and Orders remain in 

full force and effect and survive entry of the Proposed Order.  Although section 349 of the 

Bankruptcy Code provides that dismissal will typically reinstate the prepetition state of affairs by 

re-vesting property in the debtor and vacating orders and judgments of the bankruptcy court, a 

bankruptcy judge may “for cause, order[] otherwise.”  11 U.S.C. § 349(b).  “[T]his provision 

appears designed to give courts the flexibility to ‘make the appropriate order to protect rights 

acquired in reliance on the bankruptcy case.’”  Jevic, 137 S. Ct. at 984 (citation omitted). 

61. Courts have regularly allowed orders, including those approving releases 

and settlements, to be given continued effect after a dismissal, notwithstanding section 349 of the 

Bankruptcy Code.  See, e.g., Jevic, 137 S.Ct. at 979 (“A dismissal typically ‘revests the property 

of the estate in the entity in which such property was vested immediately before the 

commencement of the case’—in other words, it aims to return to the prepetition financial status 

quo. 11 U.S.C. § 349(b)(3). Nonetheless, recognizing that conditions may have changed in ways 

that make a perfect restoration of the status quo difficult or impossible, the Code permits the 

bankruptcy court, ‘for cause,’ to alter a Chapter 11 dismissal’s ordinary restorative consequences.  

11 U.S.C. § 349(b). A dismissal that does so (or which has other special conditions attached) is 
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often referred to as a ‘structured dismissal,’ defined by the American Bankruptcy Institute as a 

‘hybrid dismissal and confirmation order . . . that . . . typically dismisses the case while, among 

other things, approving certain distributions to creditors, granting certain third-party releases, 

enjoining certain conduct by creditors, and not necessarily vacating orders or unwinding 

transactions undertaken during the case.’ American Bankruptcy Institute Commission To Study 

the Reform of Chapter 11, 2012-2014 Final Report and Recommendations 270 (2014).”); In re 

Buffet Partners, L.P., No. 14-30699-HDH-11, 2014 Bankr. LEXIS 3204 (Bankr. N.D. Tex. July 

28, 2014) (providing that prior orders, including an order approving a settlement containing 

releases, will remain in effect and survive dismissal); In re New Emerald Energy, LLC, Case 

No. 20-41754 (ELM) (Bankr. N.D. Tex. Dec. 18, 2020) (ECF No. 154) (providing that prior 

orders, including a 363 sale order containing releases, will remain fully effective in all respects 

and will survive dismissal); In re Al Liebers Golf Equip., Inc., d/b/a The World of Golf,  Case No. 

12-23698 (RDD) (Bankr. S.D.N.Y. Aug. 28, 2013) (ECF No. 135) (providing that prior orders will 

remain in full force and effect and will survive dismissal), In re Harvey Elecs., Inc., Case No. 07-

14051 (ALG) (Bankr. S.D.N.Y. Dec. 16, 2008) (ECF No. 177) (providing that prior orders survive 

dismissal); In re Sunco Liquidation, Inc., Case No. 17-10561 (KG) (Bankr. D. Del. Nov. 6, 2017) 

(ECF No. 865) (giving continued effect to orders entered throughout the pendency of the chapter 

11 cases); In re Old Towing Co., Case No. 17-10249 (LSS) (Bankr. D. Del. May 30, 2017) (ECF 

No. 381) (giving continued effect to 363 sale order and any releases, injunctions and successor 

liability provisions provided for in such sale); In re TAH Windown, Inc., Case No. 16-11599 

(MFW) (Bankr. D. Del. Jan. 13, 2017) (ECF No. 408) (giving orders, releases, and injunctions 

continuing effect); In re City Sports, Inc., Case No. 15-12054 (KG) (Bankr. D. Del. Mar. 4, 2016) 

(ECF No. 647) (giving continued effect to previously entered orders). 
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62. Cause exists to allow all Prior Stipulations and Orders be given continued 

effect.  Countless parties have reasonably relied on such Prior Stipulations and Orders for the 

benefit of the Debtors and their estates.  By allowing all Prior Stipulations and Orders to remain 

in full force and effect and survive dismissal, the Court will preserve the benefits of all parties’ 

efforts and achievements in the Chapter 11 Cases.    

F. Release and Exculpation Provisions in the Proposed Order are Appropriate 
and Should be Approved 

63. The Debtors and their disinterested officers, directors, and employees 

worked diligently throughout the Chapter 11 Cases to consummate the Sale Transactions and reach 

the terms of the Global Settlement.  The Sale Transactions resulted in the realization of 

approximately $100 million in sale proceeds and the preservation of over 2,200 jobs.  In 

consideration of that work, releases and exculpation are sought for the Debtors, Ad Hoc Group, 

and Creditors’ Committee, and for their related parties, which includes, among others, their 

employees, officers, directors, and professionals and advisors (other than Ascribe or Ascribe 

employees) in the Proposed Order.  Only the Debtors and Ad Hoc Group members are providing 

releases voluntarily.  The release and exculpation provisions protect such released and exculpated 

parties from actions taken in connection with the Chapter 11 Cases, including the formulation and 

implementation of this Motion and the Proposed Order, but expressly exclude liability for any acts 

of gross negligence, intentional fraud, or willful misconduct on the part of such released and 

exculpated parties.  Ascribe and Ascribe employees have been excluded from the proposed release 

and exculpation provisions.  

64. The Independent Director has determined that the proposed releases and 

exculpation are appropriate and warranted.  In addition, the Creditors’ Committee has determined 
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that the proposed releases being provided are fair and in exchange for fair consideration provided 

by the released parties.  

65. Courts have approved similar release and exculpation provisions for debtors 

in connection with the wind down and resolution of bankruptcy cases.  See, e.g., CBL & Assocs. 

Properties, Inc., Case No. 20-35226 (DRJ) (Bankr. S.D. Tex. Aug. 19, 2021) (ECF No. 1417) 

(approving settlement agreement containing mutual releases of dismissed debtor, secured lender, 

and guarantor for obligations other than contained in the agreement and dismissing chapter 11 

cases of debtor Laredo Outlet Shoppes, LLC); Buffet Partners, 2014 Bankr. LEXIS 3204 

(dismissing debtors’ cases and leaving effective an order approving a settlement containing mutual 

releases among the debtors, the purchaser of the debtors’ assets, and the creditors’ committee); In 

re Coach AM Grp. Holdings Corp., Case No. 12-10010 (KG) (Bankr. D. Del. May 31, 2013) (ECF 

No. 1568) (dismissing debtors’ chapter 11 cases pursuant to section 305(a) and releasing, among 

others, the debtors’ professionals and fiduciaries, committee, and prepetition lenders, except for 

certain pending tort claims); In re ICL Holding Co., Case No. 12-13319 (KG) (Bankr. D. Del. May 

8, 2014) (ECF 1255) (dismissing debtors’ chapter 11 cases pursuant to sections 305(a) and 1112(b) 

and approving partially mutual releases for, among others, debtors’ professionals and fiduciaries 

and certain other parties in interest, except for an enumerated list of claims); In re LTV Steel Co., 

Case No. 00-43866 (JPG) (Bankr. N.D. Ohio. Aug. 31, 2012) (ECF No. 11353) (dismissing 

debtors’ cases and exculpating debtors and creditors’ committee from liability in connection with 

winding down the debtors’ estates, the dismissal of the debtors’ cases and the dissolution of the 

debtors’ businesses); In re Dawahare’s of Lexington, LLC, Case No. 08-51381 (Bankr. E.D. Ky. 

Dec. 30, 2008) (ECF No. 316) (dismissing debtor's case and exculpating the debtor and creditors' 

committee from liability in connection with the debtor's motion to dismiss its case); In re New 
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Weathervane Retail Corp., Case No. 04-11649 (PJW) (Bankr. D. Del. Sept. 2, 2005) (ECF No. 

566) (dismissing debtors' cases and exculpating the debtors and creditors' committee from liability 

in connection with the debtor's distribution and dismissal procedures, except for gross negligence 

or willful misconduct). 

66. Accordingly, the Debtors submit that the release and exculpation provisions 

in the Proposed Order are appropriately tailored to the circumstances of the Chapter 11 Cases and 

request that they be approved. 

G. Case Resolution Procedures Do Not Constitute an Improper Substantive 
Consolidation 

67. The Case Resolution Procedures are appropriate and do not constitute an 

improper substantive consolidation.  The Case Resolution Procedures provide for all Remaining 

Estate Matters relating to the Dismissed Debtors, including the determination and reconciliation 

of any claims asserted against the Dismissed Debtors, to be consolidated, transferred to, and 

administered by Basic without further notice to or order of the Court.  This proposed consolidation 

constitutes a proper settlement that provides the framework for a resolution of all remaining issues 

in the Chapter 11 Cases.  The Debtors are seeking to consolidate the Debtor entities primarily for 

administrative convenience and efficiency.  Such consolidation will further the goal of the Global 

Settlement, to maximize distributions and recoveries to all creditors, including junior creditors.  

The assets proposed to be distributed under the Global Settlement are a carve-out from the 

Prepetition Secured Notes Collateral, not estate assets.  Accordingly, it is irrelevant whether those 

assets should be attributable to a particular Debtor.  See Exhibit D, Tr. 94: 9-15 (“That relief is not 

a substantive consolidation or a de facto consolidation of the estates, because under the global 

settlement agreement, the remaining assets of the estate were simply a carveout from the general 
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collateral in all of the Debtors that Mount Kellett had. And therefore, there is no need to do any 

debtor-by-debtor analysis at this point.”). 

68. Settlements regarding the issue of substantive consolidation are regularly 

approved by courts.  See In re Enron Corp., Case No. 01-16034, 2004 Bankr. LEXIS 2549, at *194 

(Bankr. S.D.N.Y. July 15, 2004) (“It is well established that debtors may properly reach a 

settlement regarding whether the estates should be substantively consolidated.”); see also In re 

Winn-Dixie Stores, Inc., 356 B.R. 239 (Bankr. M.D. Fla. 2006) (approving plan settlement of 

substantive consolidation); In re Resorts Int’l, Inc., 145 B.R. 412, 418, 459 (Bankr. D.N.J. 1990) 

(finding a global settlement contained in plan settling all potential litigation, including substantive 

consolidation, fraudulent conveyance, preference and equitable subordination causes of action as 

fair and equitable); In re Stoecker, 125 B.R. 767, 774 (Bankr. N.D. Ill. 1991) (referring to 

settlement of substantive consolidation motion). 

69. Accordingly, the Case Resolution Procedures are fair, reasonable, and in the 

best interest of the Debtors’ estate.  

H. In the Alternative, the Court Should Convert the Chapter 11 Cases to Chapter 
7 

70. As noted above, if the Global Settlement and the Case Resolution 

Procedures are not approved, the Debtors request conversion of the Chapter 11 Cases to chapter 7.  

The Debtors may convert the Chapter 11 Cases to chapter 7 as a matter of right.  See In re Tex. 

Extrusion Corp., 844 F.2d 1142 (5th Cir. 1988) (“A debtor has the absolute right to convert his or 

her Chapter 11 case to a Chapter 7 case, 11 U.S.C. § 1112(a)[.]”); Abbott v. Blackwelder Furniture 

Co., 33 B.R. 399, 401 (W.D.N.C. 1983) (“Congress provided the Chapter 11 debtor with the 

absolute right to accomplish voluntary conversion to a Chapter 7 liquidation without Court 

approval.”); In re Dieckhaus Stationers of King of Prussia Inc., 73 B.R. 969, 971 (Bankr. E.D. Pa. 
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1987) (“[Section 1112(a)] by its terms gives the debtor an absolute right to convert, unless the case 

is governed by one of the enumerated exceptions.”).  None of the limitations in section 1112(a) 

are applicable.  Further, section 1112(a) provides that a debtor “may convert a case under [chapter 

11] to a case under chapter 7 unless (1) the debtor is not a debtor in possession[,] (2) the case 

originally was commenced as an involuntary case. . .or (3) the [case was previously converted].”  

11 U.S.C. § 1112(a)(1)-(3).  

71. Since the Debtors believe that pursuing confirmation of a chapter 11 plan is 

not feasible under the current circumstances, the only alternative relief that is in the best interests 

of the Debtors’ creditors is conversion.  Accordingly, the Debtors should be authorized to convert 

the Chapter 11 Cases as proposed in the Alternative Proposed Order if the Global Settlement and 

the Case Resolution Procedures are not approved. 

Waiver of Bankruptcy Rule 6004(h) 

72. The Debtors request a waiver of the fourteen-day stay requirement under 

Bankruptcy Rule 6004(h).  It is essential that the Debtors be able to consummate the transactions 

contemplated by this Motion as soon as possible to minimize the accrual of additional 

administrative expenses of their estates, thereby maximizing creditor recoveries.  Accordingly, the 

Debtors request that the Proposed Order be effective immediately upon entry and that the fourteen-

day stay imposed by Bankruptcy Rules 6004(h), be waived, to the extent such stay applies.  

Emergency Consideration 

73. The Debtors are requesting emergency relief to facilitate the Debtors’ 

access to cash collateral and a swift resolution of the Chapter 11 Cases that will maximize value 

for all stakeholders.   
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Notice 

74. Notice of this Motion will be served as provided herein and otherwise in 

accordance with Bankruptcy Rule 2002 and Local Rule 9013-1(d). 

WHEREFORE, the Debtors respectfully request entry of the Proposed Order 

granting the relief requested herein and such other and further relief as the Court may deem just 

and appropriate. 

Dated: October 31, 2021 
 Houston, Texas  
 
 
      Respectfully submitted, 
 

 
   /s/  Alfredo R. Pérez  
WEIL, GOTSHAL & MANGES LLP 
Alfredo R. Pérez (15776275) 
Stephanie N. Morrison (admitted pro hac vice) 
700 Louisiana Street, Suite 1700 
Houston, Texas 77002 
Telephone:  (713) 546-5000 
Facsimile:  (713) 224-9511 
Email: Alfredo.Perez@weil.com 

Stephanie.Morrison@weil.com 
  

-and- 

 
WEIL, GOTSHAL & MANGES LLP 
Ray C. Schrock, P.C. (admitted pro hac vice) 
Sunny Singh (admitted pro hac vice) 
767 Fifth Avenue 
New York, New York 10153 
Telephone:  (212) 310-8000 
Facsimile:  (212) 310-8007 
Email:  Ray.Schrock@weil.com 
 Sunny.Singh@weil.com 

 
Attorneys for Debtors and Debtors in Possession 
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Certificate of Service 

I hereby certify that on October 31, 2021, a true and correct copy of the foregoing 
document was served by the Electronic Case Filing System for the United States Bankruptcy Court 
for the Southern District of Texas. 
 

     
   /s/  Alfredo R. Pérez  
Alfredo R. Pérez 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 

 § 
In re:  § Chapter 11  
 § 
BASIC ENERGY § Case No. 21-90002 (DRJ) 
SERVICES, INC., et al., §   
 § (Jointly Administered) 
 Debtors.1 § 
   

ORDER (I) (A) APPROVING GLOBAL SETTLEMENT PURSUANT TO 
BANKRUPTCY RULE 9019; (B) AUTHORIZING FINAL RESOLUTION OF 
DEBTORS’ CHAPTER 11 CASES; AND (C) GRANTING RELATED RELIEF 

 
Upon the Emergency Motion of Debtors For Entry of an Order (I)(A) Approving 

Global Settlement Pursuant to Bankruptcy Rule 9019; (B) Authorizing Final Resolution of 

Debtors’ Chapter 11 Cases; and (C) Granting Related Relief; or, in The Alternative 

(II) Converting Debtors’ Chapter 11 Cases to Chapter 7 Cases, dated October 31, 2021 

(ECF No. [_____]) (the “Motion”)2 for entry of an order, pursuant to sections 105(a), 349, 363, 

and 1112 of title 11 of the United States Code (the “Bankruptcy Code”) and Rules 1017 and 6007 

of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), approving the 

procedures to govern the orderly resolution of these Chapter 11 Cases (the “Case Resolution 

Procedures”) and for other related relief, all as more fully described in the Motion; and a hearing 

on the Motion having been held on November [   ], 2021; and the Court having found and 

                                                 
1  The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 

number, are:  Basic Energy Services, L.P. (1819); Basic Energy Services, Inc. (1194); C&J Well Services, Inc. 
(5684); KVS Transportation, Inc. (4882); Indigo Injection #3, LLC (7657); Basic Energy Services GP, LLC 
(1197); Basic Energy Services LP, LLC (1195); Taylor Industries, LLC (7037); SCH Disposal, L.L.C. (8335); 
Agua Libre Holdco LLC (3092); Agua Libre Asset Co LLC (1409); Agua Libre Midstream LLC (6701); and Basic 
ESA, Inc. (2279).  The Debtors’ headquarters and service address for the purposes of these chapter 11 cases is 801 
Cherry Street, Suite 2100, Fort Worth, Texas 76102. 

2  Capitalized terms used but not defined herein shall have the meaning assigned to such terms in the Motion. 
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determined that the relief sought in the Motion is in the best interests of Basic Energy Services, 

Inc. and certain of its affiliates, as debtors and debtors in possession in the above-captioned chapter 

11 cases (collectively, the “Debtors”), their estates, creditors, and all parties in interest, and that 

just cause exists for the relief granted herein; and after due deliberation and sufficient cause 

appearing therefor: 

IT IS HEREBY FOUND AND DETERMINED THAT: 

A.  Jurisdiction.  The Court has jurisdiction to consider the Motion and the relief 

requested therein pursuant to 28 U.S.C. §§ 157 and 1334.  Consideration of the Motion and the 

relief requested therein is a core proceeding pursuant to 28 U.S.C. § 157(b).  Venue is proper 

before this Court pursuant to 28 U.S.C. §§ 1408 and 1409. 

B.  Prior Stipulations and Orders.  Sufficient cause exists to allow releases, 

stipulations, settlements, liens, rulings, orders, and judgments that arise from the Chapter 11 Cases 

pursuant to authorization of the Court, including pursuant to any sale transaction (collectively, 

the “Prior Stipulations and Orders”), to be given continued effect.   

C.  Global Settlement.  The global settlement (the “Global Settlement”), as set 

forth herein and in the Motion, is appropriate under the circumstances and in the best interests of 

creditors.   

D.  Releases and Exculpation.  This Court has jurisdiction under 28 U.S.C. 

§§ 1334(a) and 1334(b) to approve the release and exculpation provisions set forth in this Order.  

Section 105(a) of the Bankruptcy Code permits approval of the releases set forth in the Global 

Settlement and this Order.  Based upon the record in the Chapter 11 Cases, such provisions (i) were 

an integral part of the Global Settlement, and are essential to the formulation and implementation 

of the Global Settlement, (ii) were negotiated at arms-length and in good faith between the 
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Debtors, the Creditors’ Committee, and the Ad Hoc Group, and (iii) are fair, equitable, and 

reasonable.  Additionally, such releases have been given in exchange for and are supported by fair 

consideration provided by each and all of the parties providing such releases.  Accordingly, based 

upon the record of these Chapter 11 Cases, this Court finds that the releases and exculpation 

provisions set forth in this Order are consistent with the Bankruptcy Code and applicable law.   

E.  The exculpation provision provided in the Case Resolution Procedures for 

the benefit of the Exculpated Parties (as defined below) is appropriately tailored to the 

circumstances of these Chapter 11 Cases and reasonable in scope. 

F.  Prepetition Secured Notes Collateral.  All cash on hand as of the Dismissal 

Date, other than cash segregated in the ABL Segregated Cash Collateral Account, ABL Cash 

Collateral (defined in the Final DIP Order), and any Prepetition Second Lien Note Collateral 

(defined in the Final DIP Order), constitutes proceeds of Prepetition Secured Notes Collateral and 

Additional Prepetition Secured Note Collateral.   

G.  No Secured Notes Diminution in Value.  The Prepetition Secured Notes 

Secured Parties (defined in the Final DIP Order) hereby acknowledge, represent, stipulate, and 

agree, that there shall be no Secured Notes Diminution in Value (defined in the Final DIP Order) 

on account of any amounts paid pursuant to the Global Settlement or the terms of this Order.  

H.  Challenge Period.  On the date that this Order becomes a final, 

non-appealable order, (i) the Committee Challenge Deadline will be deemed to have occurred, and 

the Challenge Period with respect to actions against all parties, other than actions against Ascribe 

or its affiliates or any party acting in concert with, abetting, or at the direction of Ascribe, will be 

deemed to have expired and any and all adversary proceedings or contested matters filed against 

any party, other than Ascribe or its affiliates or any party acting in concert with, abetting, or at the 
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direction of Ascribe, shall be withdrawn, revoked, and terminated, and (ii) the Prepetition Secured 

Notes Secured Parties will be deemed to hold legal, valid, properly perfected, enforceable, and 

non-avoidable liens on and security interests in all of the “Collateral” as such term is defined in 

the Prepetition Secured Notes Indenture, other than and excluding commercial tort claims on 

which liens in favor of the Prepetition Secured Notes Secured Parties were not perfected as of the 

Petition Date, and the proceeds of same. 

I.  Notice.  Notice of the hearing on the Motion and the opportunity for any party 

in interest to object was adequate and sufficient under the circumstances as to all parties affected 

by the Case Resolution Procedures.  Notice of the hearing on the Motion and the key terms of the 

Case Resolution Procedures, attached to the Motion as Exhibit B (the “Creditor Notice”), was 

served contemporaneously with the filing of the Motion upon: (i) the Office of the U.S. Trustee; 

(ii) all persons or entities that have filed claims; (iii) the Internal Revenue Service; (iv) the United 

States Attorney’s Office for the Southern District of Texas; (v) all applicable governmental units; 

(vi) all applicable taxing authorities; (vii) each of the Debtors’ insurance providers; (viii) all 

parties who have requested notice pursuant to Bankruptcy Rule 2002; (ix) all known prepetition 

and administrative creditors; and (x) such additional persons and entities deemed appropriate by 

the Debtors.  The Debtors provided due, adequate, and sufficient notice to creditors and parties in 

interest, and no other or further notice need be provided. 

NOW, THEREFORE, IT IS HEREBY ORDERED THAT: 

Approval of the Motion 

1. Motion Granted; Dismissal Date.  The Motion is granted to the extent 

provided for herein.  The Case Resolution Procedures set forth herein are in the best interests of 
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creditors and the estates, are hereby approved, and shall become effective upon the date of entry 

of this Order (the “Dismissal Date”). 

2. Findings of Fact and Conclusions of Law.  The findings of fact and 

conclusions of law listed above as well as any additional findings of fact and conclusions of law 

announced by this Court at the hearing on the Motion are hereby incorporated into this Order.   

3. Binding Effect.  This Order shall be effective and binding upon the Debtors, 

the Creditors’ Committee, the Ad Hoc Group, the Prepetition Secured Notes Trustee (defined in 

the Final DIP Order), the Wind Down Director, any subsequently appointed chapter 11 or chapter 

7 trustee or other estate representative, and all other parties in interest in these Chapter 11 Cases 

or any subsequent chapter 7 cases, whether or not such parties filed a proof of claim against the 

Debtors.  The Ad Hoc Group agrees that, so long as Basic and the Wind Down Director are 

substantially complying with the Global Settlement and Conversion Order, they will not move (or 

direct the Prepetition Secured Notes Trustee to move) to convert the cases to chapter 7, or for relief 

from the automatic stay.   

4. Objections Overruled.  Any objections to the entry of this Order that have 

not been withdrawn, waived, or settled, or otherwise resolved pursuant to the terms hereof are 

hereby denied and overruled on the merits with prejudice. 

Global Settlement  

5. Approval of the Global Settlement.  The Global Settlement is approved 

pursuant to Bankruptcy Rule 9019.  Each of the parties thereto is authorized to execute, deliver, 

implement and fully perform under the Global Settlement and any and all other obligations, 

instruments, documents and papers, and to take any and all actions, reasonably necessary or 

appropriate to consummate the Global Settlement.  The Debtors, the Wind Down Director (defined 
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below), the Debtors’ claims and noticing agent, Prime Clerk LLC (“Prime Clerk”), and Ascribe 

and its affiliates are each hereby authorized and directed to on a timely basis take any actions 

reasonably requested by the Prepetition Secured Notes Trustee or any other party that are necessary 

or appropriate in order to fund and establish the Ascribe Disputed Claims Reserve (defined below).  

Upon the Dismissal Date, the Global Settlement shall become enforceable and binding on the 

Debtors, the Debtors’ estates, the Creditors’ Committee, the Ad Hoc Group, the Prepetition 

Secured Notes Trustee, and all parties in interest, including, without limitation, the Wind Down 

Director, any subsequently appointed chapter 11 or chapter 7 trustee, or other estate representative.   

6. Dissolution of the Board.  On the Dismissal Date, the board of directors of 

Basic (the “Board”), and the special committee of the Board (the “Special Committee”) shall be 

dissolved without any further action required on the part of the Debtors or the Debtors’ officers, 

directors, managers, shareholders, or members, and any remaining officers, managers, or 

managing members of any Debtor.  All current officers and directors of the Debtors shall be 

relieved of their duties and positions as of the Dismissal Date.  

7. Wind Down Director.  On or prior to the Dismissal Date, the Ad Hoc Group, 

with the reasonable consent of the Creditors’ Committee and in consultation with the Debtors and 

the Prepetition ABL Agent, shall select a director or other party (the “Wind Down Director”) 

responsible for the governance of Basic and the administration of the wind down of the Debtors’ 

estates, including the Global Settlement and the Case Resolution Procedures.  The Wind Down 

Director shall not be any current or former director or officer of the Debtors.  From and after the 

Dismissal Date, the Wind Down Director shall be the sole director and officer of Basic.  In the 

event that the Wind Down Director resigns, is removed for cause, or is otherwise unable to serve 
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in such capacity, the Ad Hoc Group shall select a replacement Wind Down Director (with the 

reasonable consent of the Creditors’ Committee, if still in existence).    

8. Administrative Recovery Pool.  Upon the Dismissal Date, a cash recovery 

pool from the proceeds of Prepetition Secured Notes Collateral (the “Administrative Recovery 

Pool”) shall be reserved and exclusively made available for payment of any claim for costs and 

expenses of administration of the Chapter 11 Cases pursuant to sections 327, 328, 330, 365, 503(b), 

507(a)(2), 507(b), or 1114(e)(2) of the Bankruptcy Code, excluding any such claims by Estate 

Professionals (defined below) (“Administrative Expense Claims”).  The Administrative 

Recovery Pool shall be funded as follows:  

(i)  $250,000 to be funded from the cash proceeds of Prepetition Secured 
Notes Collateral on the Dismissal Date; and 

(ii) $1.25 million to be funded from the proceeds of Prepetition Secured Notes 
Collateral received or liquidated following the Dismissal Date (following the 
funding of $250,000 for the Wind Down Reserve and $500,000 for the payment 
of employee health and welfare claims), including, but not limited to, turnover 
of the Buyer Escrow Amounts, the Professional Fee Side Letter, and sale of 
leave-behind real estate (the “Future Proceeds”); 

9. Administrative Expense Claims Bar Date.  Requests for payment on 

account of Administrative Expense Claims as of the Dismissal Date, except for requests for 

payment by Estate Professionals, must be filed with the Bankruptcy Court and served on Basic 

and the U.S. Trustee within thirty-five (35) days from the date of service of this Order 

(the “Administrative Claims Bar Date”).   

10. Such proof of Administrative Expense Claim must include at a minimum: 

(a) the name of the applicable Debtor that is purported to be liable for the Administrative Expense 

Claim and if the Administrative Expense Claim is asserted against more than one Debtor, the exact 

amount asserted to be owed by each such Debtor; (b) the name of the holder of the Administrative 

Expense Claim; (c) the asserted amount of the Administrative Expense Claim; (d) the basis of the 
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Administrative Expense Claim; (e)  the legal and factual bases for the alleged Administrative 

Expense Claim and (f) supporting documentation for the Administrative Expense Claim.  

FAILURE TO FILE AND SERVE SUCH PROOF OF ADMINISTRATIVE EXPENSE 

CLAIM TIMELY AND PROPERLY SHALL RESULT IN SUCH CLAIM BEING 

FOREVER BARRED AND DISCHARGED. IF, FOR ANY REASON, ANY SUCH 

ADMINISTRATIVE EXPENSE CLAIM IS INCAPABLE OF BEING FOREVER 

BARRED AND DISALLOWED, THEN THE HOLDER OF SUCH CLAIM SHALL IN NO 

EVENT HAVE RECOURSE TO ANY PROPERTY TO BE DISTRIBUTED PURSUANT 

TO THIS ORDER.  

11. The Debtors shall cause to be served a notice of the Administrative Claims 

Bar Date upon (i) all parties listed in the creditor matrix maintained by Prime Clerk, (ii) any known 

holder of an Administrative Expense Claim based on the Debtors’ books and records as of the 

Dismissal Date, (iii) all prepetition creditors, including any party that has filed a proof of claim as 

of the Dismissal Date, and (iv) such additional persons and entities as deemed appropriate by the 

Debtors, no later than five (5) business days after the entry of this Order, or as soon as practicable 

thereafter.    

12. Administrative Expense Claims.  Each holder of an Allowed Administrative 

Expense Claim shall be entitled to its pro rata share of cash the Administrative Recovery Pool. 

13. Property Tax Claims.  Allowed property tax, ad valorem tax, or other non-

income tax claims of a governmental unit (as defined in section 101(27) of the Bankruptcy Code) 

that are (i)  secured by valid, perfected, enforceable, senior and nonavoidable liens (“Senior Tax 

Liens”) on the proceeds of the sale or transfer of any assets subject to the Senior Tax Liens (the 

“Tax Lien Assets”), or (ii) assessed with respect to the Tax Lien Assets for the tax year 2021 that 
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are the obligation of the Debtors under the Asset Purchase Agreements (together, such claims, 

the “Property Tax Claims”), shall be reconciled and satisfied in full by Basic exclusively, first, 

from funds described in paragraph 15(v) below, and, second, by offset from Buyer Escrow 

Amounts, as soon as practicable after the Dismissal Date or as and when such Property Tax Claims 

come due.  Basic is authorized to satisfy such allowed Property Tax Claims (up to the Buyer 

Escrow Amounts), in full or in part, solely by payment in cash or by offset of any Buyer Escrow 

Amounts.   

14. Employee Health and Welfare Claims.  The Wind Down Director shall be 

authorized and directed to satisfy any employee health and welfare claims as and when such claims 

become due and owing from the proceeds of Prepetition Secured Notes Collateral up to 

$2.5 million in total, with $2 million reserved upfront and an additional $500,000 to be reserved 

from Future Proceeds, in accordance with the terms of the Global Settlement and this Order.  

15. Prepetition Secured Notes Claims.  On or promptly following the Dismissal 

Date, Basic shall distribute to the Prepetition Secured Notes Trustee  for the benefit of holders of 

the Prepetition Secured Notes (the “Interim Notes Distribution”), which distribution shall be 

irrevocable and not subject to challenge, cash in an amount equal to the aggregate dollar amount 

of existing cash on hand constituting proceeds of Prepetition Secured Notes Collateral as of the 

Dismissal Date, less: 

(i)  $15 million, which amount shall be segregated and held in a disputed 
claims reserve on account of the Additional Prepetition Secured Note held by 
Ascribe, pending resolution of all disputes with the Ascribe, including, for the 
avoidance of doubt, the resolution of the claims and causes of action asserted in 
the Independent Director Adversary Proceeding (defined below); 

(ii) $2 million for payment of employee health and welfare claims; 

(iii) $1.25 million for the administration of the wind down estate in accordance 
with the terms of this Order (the “Wind Down Reserve”); 
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(iv) $250,000 for the initial funding of the Administrative Recovery Pool; and 

(v)  $3 million for the payment of Property Tax Claims (with the remaining 
2021 real property taxes to be reserved and satisfied from the Buyer Escrow 
Amounts). 

16. Notwithstanding the foregoing, the portion of the Interim Notes Distribution 

and any future distributions on account of the Prepetition Secured Notes (including the Make-

Whole Notes) owned by Ascribe shall be held in a disputed claims reserve (the “Ascribe Disputed 

Claims Reserve”) pending resolution of all disputes with Ascribe, including without limitation, 

the Independent Director Adversary Proceeding, or further order of the Bankruptcy Court.   

17. The Prepetition Secured Notes Trustee is authorized and directed to take 

direction from the Ad Hoc Group or its counsel in accordance with the Prepetition Secured Notes 

Indenture with respect to (i) the payment of any fees and expenses, subject to the final sentence 

set forth in paragraph 27(e) of the Final DIP Order, incurred by the Ad Hoc Group from the Interim 

Notes Distribution or any future distribution on account of the Prepetition Notes prior to the 

transfer or any such distribution to holders of Prepetition Secured Notes, or (ii) other actions in 

connection with the Global Settlement or this Order; provided that upon the request of the 

Prepetition Secured Notes Trustee, the Ad Hoc Group Professional Advisors (as defined in the 

Final DIP Order) shall promptly confirm that the Ad Hoc Group holds a majority in principal 

amount of the outstanding Prepetition Secured Notes, and the Prepetition Secured Notes Trustee 

shall have the opportunity to make such request and receive such confirmation in advance of taking 

any action pursuant to any such direction. 

18. The Wind Down Director shall be required to promptly distribute cash 

proceeds of the Prepetition Secured Notes Collateral to the Prepetition Secured Notes Trustee for 

the benefit of holders of the Prepetition Secured Notes (subject to the Ascribe Disputed Claims 

Reserve) at all times, so long as cash on hand after such distribution exceeds $1 million in 
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aggregate (excluding the Wind Down Reserve and any other reserves set forth in this Order); 

provided that the Wind Down Director shall reserve an additional (i) $250,000 for the Wind Down 

Reserve, and (ii) $500,000 for the payment of employee health and welfare claims, in each case, 

from the first Future Proceeds received.  The Wind Down Director and the Ad Hoc Group may 

agree to reserve additional amounts from Future Proceeds for the Wind Down Reserve.  

19. All distributions and reserves contemplated under this Order on account of 

the Prepetition Secured Notes shall be made to or at the direction of the Prepetition Secured Notes 

Trustee for further distribution through the Depository Trust Company to the holders of the 

Prepetition Secured  Notes under the terms of the Prepetition Secured Notes Indenture, including 

those provisions relating to the surrender and cancellation of the Notes.  Regardless of whether 

such distributions are made by the Prepetition Secured Notes Trustee, or by Prime Clerk (or any 

other entity with the reasonable consent of the Prepetition Secured Notes Trustee) at the reasonable 

direction of the Prepetition Secured Notes Trustee, the Prepetition Secured Notes Trustee Charging 

Lien shall attach to such distributions in the same manner as if such distributions were made 

through the Prepetition Secured Notes Trustee.   

20. ABL Claims.  Following the Dismissal Date, Basic shall continue to 

segregate and maintain the segregated Bank of America, N.A. Account No. (x6131) established 

with and pledged to the Prepetition ABL Agent (the “ABL Segregated Cash Collateral 

Account”) and deposit additional net proceeds of the Prepetition ABL Collateral into the ABL 

Segregated Cash Collateral for the benefit of the Prepetition ABL Agent to cash collateralize, on 

a dollar-for-dollar basis, the aggregate amount of any undrawn letters of credit issued under the 

Prepetition ABL Credit Agreement (“Letters of Credit”) until the cash proceeds in the ABL 

Segregated Cash Collateral Account equal 100% of the aggregate face amount of outstanding 
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Letters of Credit.  On the Dismissal Date, the balance held in the ABL Segregated Cash Collateral 

Account shall be transferred to the Prepetition ABL Agent in satisfaction of any obligations owed 

by the Debtors on account of any drawn Letters of Credit.  To the extent the Letters of Credit 

remain undrawn and are ultimately replaced, terminated, or refunded, the Prepetition ABL Agent 

shall remit to the Debtors any collateral in excess of 100% of the aggregate face amount of 

remaining undrawn Letters of Credit outstanding. 

21. Prepetition Second Lien Note Claims.  Holders of any claims arising under 

the Prepetition Second Lien Loan Documents (defined in the Final DIP Order) (“Prepetition 

Second Lien Note Claims”) will be paid from the monetization of the Prepetition Second Lien 

Note Collateral following the satisfaction of ABL Claims as set forth herein.  Any distribution on 

account of the Prepetition Second Lien Note Claims will be withheld by the Debtors and set aside 

in the Ascribe Disputed Claims Reserve pending resolution of all disputes with Ascribe, including 

without limitation, the Independent Director Adversary Proceeding, or further order of the 

Bankruptcy Court. 

22. General Unsecured Claims.  The Prepetition Secured Notes Trustee shall 

segregate and hold in escrow (or shall, in accordance with paragraph 20 of this Order, direct such 

segregation and holding in escrow) $250,000 of the Interim Notes Distribution and $1.25 million 

of first Future Proceeds (following the funding of $250,000 for the Wind Down Reserve and 

$500,000 for the payment of employee health and welfare claims) distributed to the holders of 

Prepetition Secured Notes Claims on account of the Prepetition Secured Notes (the “GUC 

Case 21-90002   Document 606-1   Filed in TXSB on 10/31/21   Page 12 of 27



 13 
  

Recovery Pool”) for the benefit of each holder of an Allowed General Unsecured Claim3 (other 

than the holder of any deficiency claims on account of indebtedness under the Prepetition 

Documents (defined in the Final DIP Order) under section 506(a) of the Bankruptcy Code).  Each 

holder of an Allowed General Unsecured Claim shall be entitled to its pro rata share of cash from 

the GUC Recovery Pool.   The Wind Down Director shall be appointed as the exclusive 

disbursement agent with respect to the GUC Recovery Pool and shall be authorized and directed 

to make distributions from the GUC Recovery Pool to holders of Allowed General Unsecured 

Claims, and the Prepetition Secured Notes Trustee shall have no responsibility or duty of any type 

or nature whatsoever to holders of allowed General Unsecured Claims other than as expressly set 

forth in this paragraph.  

23. Costs.  From and after the Dismissal Date, any costs of administering the 

Administrative Recovery Pool, Property Tax Claims, and GUC Recovery Pool shall be payable 

solely from the Wind Down Reserve.  

24. Independent Investigation and Independent Director Adversary Proceeding.  

On the Dismissal Date, the Wind Down Director shall be designated as the successor in interest of 

Alan J. Carr, as independent director (the “Independent Director”) with respect to the 

Independent Investigation, including with respect to the attorney-client privilege held by the 

Independent Director on behalf of the Debtors.   

25. On the Dismissal Date, the Wind Down Director shall be designated as the 

Independent Director’s successor in interest with respect to the adversary proceeding captioned 

                                                 
3  “General Unsecured Claim” means any general unsecured claim against the Debtors that is not (i) an 

Administrative Expense Claim, (ii) a Property Tax Claim, (iii) a Prepetition Secured Notes Claim; (iv) a claim 
arising under the Prepetition ABL Loan Documents (“ABL Claim”); (v) a Prepetition Second Lien Note Claim, 
or (vi) any claim for compensation asserted by an Estate Professional. 
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Basic Energy Services, Inc. et al. v. Ascribe Capital LLC, et al., Case No. 21-03924 (Bankr. S.D. 

Tex. Oct. 8, 2021) (the “Independent Director Adversary Proceeding”). 

26. Preservation of Privilege.  Upon appointment of the Wind Down Director, 

all privileges and protections of the Debtors and their estates (including with respect to the 

Independent Director and the Independent Investigation) shall be transferred to Basic and shall be 

controlled exclusively by the Wind Down Director.  All of the Debtors’ professionals, the 

Creditors’ Committee professionals, and the Independent Director professionals agree to cooperate 

in good faith with respect to the foregoing.   

27. Releases.   

(i)  Subject to subsection (vi) of this paragraph, as of the Dismissal Date, 
except for the rights that remain in effect from and after the Dismissal Date to 
enforce this Order and the Global Settlement, for good and valuable 
consideration, the adequacy of which is hereby confirmed, the Released Parties 
(defined below) shall be deemed forever released and discharged, to the 
maximum extent permitted by law, by the Releasing Parties (defined below), 
from any and all Claims, obligations, suits, judgments, damages, demands, 
debts, rights, causes of action, remedies, losses, and liabilities whatsoever, 
including any derivative claims, asserted or assertable on behalf of any of the 
other Releasing Parties, whether liquidated or unliquidated, fixed or contingent, 
matured or unmatured, known or unknown, foreseen or unforeseen, existing or 
hereinafter arising, in law, equity, or otherwise, that a Releasing Party would 
have been legally entitled to assert in their own right (whether individually or 
collectively) or on behalf of the holder of any claim or interest or other Person, 
based on or relating to, or in any manner arising prior to the Dismissal Date , in 
whole or in part, the Debtors, the Chapter 11 Cases, the pre- and postpetition 
marketing and sale process, the purchase, sale, or rescission of the purchase or 
sale of any security of the Debtors, the subject matter of, or the transactions or 
events giving rise to, any Claim or Interest that is treated in this Order, the 
business or contractual arrangements between any of the Debtors and any 
Released Party, the restructuring of any claim or interest before or during the 
Chapter 11 Cases, the DIP Financing, the Asset Purchase Agreements, the 
resolution and dismissal of these Chapter 11 Cases, including but not limited to 
the negotiation, formulation, preparation, dissemination, approval, of the Global 
Settlement Agreement, the Motion and this Order and the transactions in 
furtherance of any of the foregoing, and the negotiation, formulation, or 
preparation thereof, or any other act or omission, in all cases based upon any act 
or omission, transaction, agreement, event or other occurrence taking place on 

Case 21-90002   Document 606-1   Filed in TXSB on 10/31/21   Page 14 of 27



 15 
  

or before the Dismissal Date; provided, that (a) nothing in herein shall be 
construed to release any Released Party from gross negligence, willful 
misconduct, or intentional fraud as determined by a Final Order4 and (b) each 
member of the Ad Hoc Group shall not be deemed to release any direct claims 
it may have related to any UCC-1s for the Prepetition Secured Notes or the 
Additional Prepetition Secured Note; provided further that each Debtor agrees 
to be a nominal party if necessary or appropriate in connection with prosecuting 
any action relating to any such direct claims referenced in the foregoing 
paragraph (b).  The Releasing Parties shall be permanently enjoined from 
prosecuting any of the foregoing claims or causes of action released under this 
paragraph against each Released Party. 

(ii) “Released Party” shall mean collectively, the: (a) Debtors; (b) each 
member of the Ad Hoc Group; (c) the Creditors’ Committee and each of its 
members in their capacity as such; (d) and each of their Related Parties; 
provided, that the term Released Party, Exculpated Party and Related Parties 
shall not include (y) Ascribe III Investments LLC, any of its predecessors, 
successors and assigns, subsidiaries, affiliates, managed accounts or funds, or 
(z) any of their Related Persons. 

(iii) “Exculpated Party” shall mean collectively, the: (a) Debtors; (b) each 
member of the Ad Hoc Group; (c) the Prepetition Secured Notes Trustee; (d) the 
Creditors’ Committee and each of its members in their capacity as such; (e) and 
each of their Related Parties; provided, that the term Released Party, Exculpated 
Party and Related Parties shall not include (y) Ascribe III Investments LLC, any 
of its predecessors, successors and assigns, subsidiaries, affiliates, managed 
accounts or funds, or (z) any of their Related Persons. 

(iv) “Related Party” shall mean, with respect to any Released Party or 
Exculpated Party, such entities’ (a) predecessors, successors and assigns, 
subsidiaries, affiliates, managed accounts or funds, and (b) all of their respective 
current officers, directors, principals, members, partners, employees, agents, 
financial advisors, attorneys, accountants, investment bankers, consultants, 
representatives, managed companies, fund advisors and other professionals 

                                                 
4  “Final Order” means an order, ruling, or judgment of a court of competent jurisdiction that has been entered on 

the docket maintained by the clerk of such court and is in full force and effect, which has not been reversed, 
vacated, or stayed and as to which (a) the time to appeal, petition for certiorari, or move for a new trial, reargument, 
or rehearing has expired and as to which no appeal, petition for certiorari, or other proceedings for a new trial, 
reargument, or rehearing shall then be pending, or (b) if an appeal, writ of certiorari, new trial, reargument, or 
rehearing thereof has been sought, such order or judgment shall have been affirmed by the highest court to which 
such order was appealed, or certiorari shall have been denied, or a new trial, reargument, or rehearing shall have 
been denied or resulted in no modification of such order, and the time to take any further appeal, petition for 
certiorari, or move for a new trial, reargument, or rehearing shall have expired; provided, however, that no order, 
ruling, or judgment shall fail to be a “Final Order” solely because of the possibility that a motion under Rules 59 
or 60 of the Federal Rules of Civil Procedure or any analogous Bankruptcy Rule (or any analogous rules applicable 
in another court of competent jurisdiction) or sections 502(j) or 1144 of the Bankruptcy Code has been or may be 
filed with respect to such order or judgment. 
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(collectively, all persons or entities identified in this clause (b) shall be referred 
to as the “Related Persons”).  A “Related Party” shall include any officer, 
director or employee of the Debtors who served in such capacity immediately 
prior to the closing of the Sale Transactions.  

(v)  “Releasing Party” shall mean collectively, the: (a) Debtors and their 
estates; (b) each member of the Ad Hoc Group; (c) the Creditors’ Committee; 
(d) and each of their successors and assigns and any party or person acting by or 
on behalf of any Releasing Party. 

(vi)  Ascribe, and any of its Related Parties or Related Persons, shall not be 
deemed released or exculpated hereunder.  

28. Exculpation.  As of the Dismissal Date, to the maximum extent permitted 

by applicable law, the Exculpated Parties are hereby exculpated from any claim, obligation, suit, 

judgment, damage, demand, debt, right, cause of action, remedy, loss, and liability for any claim 

in connection with, or arising out of, the administration of the Chapter 11 Cases; the resolution 

and dismissal of these Chapter 11 Cases, including (but not limited to) the negotiation, formulation, 

preparation, dissemination, approval, implementation or consummation of the Motion and this 

Order; the administration of the property to be distributed under the terms of the Global Settlement 

and this Order; and the transactions in furtherance of any of the foregoing, other than claims or 

causes of action arising out of, or related to, any act or omission of an Exculpated Party that is a 

criminal act or constitutes fraud, gross negligence, or willful misconduct.  This exculpation shall 

be in addition to, and not in limitation of, all other releases, indemnities, exculpations, and any 

other applicable law or rules protecting such Exculpated Parties from liability, including pursuant 

to any prior order of the Court.  For the avoidance of doubt, nothing herein shall exculpate or 

release the defendants in the Independent Director Adversary Proceeding. 

Wind Down Director Duties and Authority 

29. The Wind Down Director shall continue to comply with the Debtors’ 

obligations under the Asset Purchase Agreements and TSAs, including to pass through any 
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amounts received that belong to the Buyers and to pay for services required under the TSAs.  The 

Wind Down Director shall be authorized to monetize the Stock Consideration5 without further 

order of the Bankruptcy Court, subject to the terms of the Select Sale Order and related Asset 

Purchase Agreement.  Any funds reimbursed to the Debtors by the Buyers in connection with the 

provision of transition services shall be added to the Wind Down Reserve and used to fund the 

administration of the Global Settlement and Case Resolution Procedures.  

30. The Wind Down Director shall have the authority and right to retain legal 

counsel and other professionals to assist in performing its duties set forth in this Order.  The Wind 

Down Director shall offer continued employment to current Basic employees to assist the Wind 

Down Director in performing its duties set forth in this Order, including performance of the 

Debtors’ obligations under the TSAs, provided that any payments to such employees that are the 

Debtors’ obligations shall be paid solely out of the Wind Down Reserve.  The Wind Down Director 

and its counsel and other professionals, and all other costs incurred by the Wind Down Director 

after the Dismissal Date, shall be compensated out of the Wind Down Reserve.  

31. Authority of Basic.  Basic, on behalf of itself and each of the Dismissed 

Debtors is authorized and empowered to administer all Remaining Estate Matters and Remaining 

Estate Assets of the Debtors’ estates.  Basic is hereby authorized and empowered, to, among other 

things (subject to Bankruptcy Court approval where required under the Bankruptcy Code):  

(i)  enter into settlements and stipulations with creditors and other parties in 
interest, establish procedures for the sale or disposition of Remaining Estate 
Assets, and affect the sale or disposition of any such assets;  

                                                 
5  “Stock Consideration” means “Stock Consideration” as defined in the Order (I) Approving (A) The Sale of the 

Water Logistics Business of the Debtors Free and Clear of all Liens, Claims, Interests, and Encumbrances and 
(B) The Assumption and Assignment of Certain Executory Contracts and Unexpired Leases, and (II) Granting 
Related Relief Signed (ECF No. 395) (the “Select Sale Order”).  
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(ii) litigate, settle, or otherwise resolve all Remaining Estate Matters, 
including but not limited to the Independent Director Adversary Proceeding;  

(iii) determine, reconcile, and make distributions on account of any Allowed 
claims in accordance with the terms of the Global Settlement; 

(iv) pursue, recover, collect, claim, and/or reclaim all of the Remaining Estate 
Assets, including but not limited to Account Receivables, security deposits, 
excess security, and known and unknown claims; and  

(v)  carry out, perform, and implement all provisions of the Global Settlement, 
the Case Resolution Procedures, and other obligations of each of the Debtors, 
including the Asset Purchase Agreements and TSAs, as applicable. 

Case Resolution Procedures 

32. Lead Case.  Basic Energy Services, Inc. (“Basic”) is the sole remaining 

Debtor entity as of the Dismissal Date for the benefit of holders of claims against the Debtors and 

to administer the Debtors’ obligations under the Global Settlement and this Order.  The Chapter 

11 Case of Basic Energy Services, Inc. (Case No. 21-90002 (DRJ)) (the “Lead Case”) shall remain 

open.   

33. As of the Dismissal Date, pursuant to sections 105(a), 305(a), 363, and 554 

of the Bankruptcy Code and Bankruptcy Rules 1017 and 6007, each of the Chapter 11 Cases of 

the remaining Chapter 11 Cases identified on Schedule 1 attached hereto (collectively, 

the “Dismissed Debtors”) shall be deemed “fully administered” within the meaning of section 

350 of the Bankruptcy Code, and shall, without further hearing, be dismissed.  Upon entry of this 

Order, each docket of the Chapter 11 Cases for each of the Dismissed Debtors shall be marked as 

“Closed” by the Clerk of the Court.  As soon as reasonably practicable after entry of this Order, 

without the need for further action on the part of this Court and without the need for further 

corporate action or action of the board of directors of the Dismissed Debtors, to the extent not 

previously dissolved, the Dismissed Debtors may be dissolved pursuant to applicable state law.  

The Wind Down Director, on behalf of the Debtors, is authorized to withdraw, cancel, or dissolve 
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any of the Dismissed Debtors and to execute and file all documents necessary and proper to 

effectuate and consummate the dissolution of the Debtors in accordance with applicable state law.   

34. Continued Effectiveness of Prior Stipulations and Orders.  Notwithstanding 

section 349 of the Bankruptcy Code, all releases, stipulations, settlements, liens, rulings, orders, 

and judgments that arise from the Chapter 11 Cases pursuant to authorization of the Court or the 

Bankruptcy Code, including pursuant to the Sale Orders (collectively, the “Prior Stipulations and 

Orders”) shall remain in full force and effect and survive the Dismissal Date and dismissal of each 

of the Dismissed Debtors’ Chapter 11 Cases.   

35. Consolidation of Remaining Estate Matters.  All Remaining Estate Matters 

related to any of the Dismissed Debtors, including without limitation, all Administrative Expense 

Claims, Property Tax Claims, and General Unsecured Claims asserted against the Dismissed 

Debtors and the determination and reconciliation of the same, shall, without further notice to or 

order of the Court, be consolidated, transferred to, and administered by Basic.   

Distributions 

36. Timing of Distributions.  Distributions on account of Allowed 

Administrative Expense Claims, Allowed Property Tax Claims, and Allowed General Unsecured 

Claims (including from the GUC Recovery Pool in the Wind Down Director’s capacity as 

disbursement agent) shall be made as promptly as practicable by the Wind Down Director in 

accordance with the Global Settlement and the terms of this Order.   

37. Disputed Claim Reserves.  The Wind Down Director shall reserve (i) from 

the Administrative Recovery Pool for the applicable pro rata amount of distribution each timely 

filed disputed Administrative Expense Claim would receive if it becomes an Allowed 

Administrative Expense Claim; and (ii) from the GUC Recovery Pool for the applicable pro rata 
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amount of distribution each timely filed disputed General Unsecured Claim would receive if it 

becomes an Allowed General Unsecured Claim.  

38. Minimum Distributions.  The Debtors and Basic shall not be required to 

make a distribution of less than one-hundred dollars ($100) to holders of Allowed Administrative 

Claims or Allowed General Unsecured Claims; provided, that if any distribution is not made 

pursuant to this section, such distribution shall be added to any subsequent distribution to be made 

on behalf of the holder’s allowed Administrative Expense Claim or General Unsecured Claim, as 

applicable.  Amounts shall be rounded down to the nearest dollar. 

39. Disbursement Agent; Unclaimed Distributions.  The Wind Down Director 

is authorized and empowered to make distributions to holders of any Allowed claims in accordance 

with the terms of the Global Settlement and this Order without further order of the Bankruptcy 

Court.  The Wind Down Director is authorized to request reasonable information from any party 

entitled to receive a distribution pursuant to this Order, including without limitation: an appropriate 

Form W-9 or (if the payee is a foreign Entity) Form W-8.  If such request is made by the Wind 

Down Director and the applicable claim holder fails to comply before the date that is one hundred 

and eighty (180) days after the request is made, then in the discretion of the Wind Down Director, 

either (i) the amount of such distribution shall irrevocably revert to Basic and any claim in respect 

of such distribution shall be discharged and forever barred from assertion against Basic or the 

Debtors’ property, or (ii) such distributions may be escheated to the applicable state; provided, 

however, that if the holder of an Allowed Administrative Expense Claim or Allowed General 

Unsecured Claim fails to timely provide such reasonable information requested by the Wind Down 

Director, then any distribution or amounts allocable to such Allowed Administrative Expense 

Claim or Allowed General Unsecured Claim from the Administrative Recovery Pool or GUC 
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Recovery Pool, as applicable, shall remain in the Administrative Recovery Pool or GUC Recovery 

Pool and shall be distributed pro rata to the holders of Allowed Administrative Expense Claims 

or Allowed General Unsecured Claims, as applicable.  

40. Reservation of Rights for Distributions.  For the avoidance of doubt, and 

notwithstanding anything to the contrary in this Order, all of the Debtors’, or Basic’s, as applicable, 

defenses, claims and other rights and actions with regard to the distribution of assets of the 

Debtors’ estates, whether in law or equity, are expressly preserved.   

41. Administration of Allowed Claims.  The Wind Down Director shall be 

authorized and responsible for administering all claims, which shall include, but not be limited to, 

reconciling, entering settlements, resolving, and making distributions on account of allowed 

Administrative Expense Claims, Property Tax Claims, and General Unsecured Claims in 

accordance with the Global Settlement; provided that, with respect to any settlements that proposes 

to allow an Administrative Expense Claim, Property Tax Claims or General Unsecured Claim 

greater than or equal to $200,000, Basic shall provide notice at least seven (7) calendar days 

(the “Settlement Notice Period”), of its intent to allow any such claims and file and serve a written 

notice by e-mail, facsimile, or overnight delivery service (such notice, a “Material Settlement 

Notice”) on the following parties (collectively, the “Settlement Notice Parties”):  

(i)  the Office of the U.S. Trustee;  

(ii) counsel to the Ad Hoc Group; 

(iii) counsel to the Prepetition ABL Agent;  

(iv) counsel to the Prepetition Secured Notes Trustee; 

(v)  counsel to the Creditors’ Committee (if still in existence) 

(vi) all parties who have requested notice pursuant to Bankruptcy Rule 2002; 
and 
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(vii)  such additional persons and entities deemed appropriate by the 
Debtors. 

42. The Settlement Notice Parties shall have seven (7) calendar days after the 

filing and service of the Material Settlement Notice to file and serve any objections (each, 

a “Settlement Objection”) to the proposed settlement.  Any objections must (i) be in writing, 

(ii) set forth the name of the objecting party, (iii) provide the basis for the objection and the specific 

grounds therefor, (iv) be filed electronically with the Bankruptcy Court, and (v) served on Basic 

so as to be received on or before 4:00 p.m. (prevailing Central Time) on the last day of the 

Settlement Notice Period.   

43. Setoff and Recoupment.  On the Dismissal Date, each and every 

Administrative Expense Claim, Property Tax Claim, and General Unsecured Claim filed in any of 

the Chapter 11 Cases shall be treated as filed against Basic, and shall be treated as one claim 

against and obligation of Basic. For the avoidance of doubt, for purposes of determining the 

availability of the right of set off under section 553 of the Bankruptcy Code or recoupment, each 

of the Debtors and Basic shall be treated as separate entities so that, subject to the other provisions 

of section 553 of the Bankruptcy Code, debts due to any of the Debtors may not be set off against 

the liabilities of any of the other Debtors. 

44. Retention of Causes of Action/Reservation of Rights.  Except as otherwise 

provided in this Order, nothing contained in this Order shall be deemed to be a waiver or 

relinquishment of any rights, claims, causes of action, rights of setoff or recoupment, or other legal 

or equitable defenses that the any of the Debtors had immediately prior to the Dismissal Date in 

accordance with any provision of the Bankruptcy Code or any applicable nonbankruptcy law, 

including, without limitation, any affirmative causes of action against parties with a relationship 

with the Debtors; except that the Debtors’ estates shall waive and release all chapter 5 preference 
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claims against all prepetition and postpetition trade creditors of each of the Debtors.  Basic shall 

have, retain, reserve, and be entitled to assert all claims, causes of action, rights of setoff or 

recoupment, and other legal or equitable defenses of each of the Debtors, which claims, causes of 

action, rights of setoff or recoupment, and other legal or equitable claims or defenses shall vest in 

Basic on the Dismissal Date.     

45. Payment of Professional Fees to Estate Professionals.  Basic shall schedule 

a final omnibus fee hearing, as necessary, with the Court (the “Final Fee Hearing”) forty-five (45) 

calendar days after the Dismissal Date or as soon thereafter as practicable.  Persons or firms 

retained by the Debtors’ estates or the Creditors’ Committee pursuant to section 327 or 328 of the 

Bankruptcy Code, except for any professionals or advisors retained by the Wind Down Director 

(collectively, the “Estate Professionals”) or professionals that the Debtors have retained as 

ordinary course professionals, shall be required to file final requests for allowance and payment of 

all fees and expenses incurred during the Chapter 11 Cases through the date of the Final Fee 

Hearing (collectively, the “Final Fee Applications”), not later than twenty-one (21) days prior to 

the Final Fee Hearing.  Notwithstanding paragraph 1(iv) of the Order Establishing Procedures for 

Interim Compensation and Reimbursement of Expenses for Professionals (ECF No. 527), such 

Final Fee Application for payment of compensation and reimbursement of expenses may seek 

approval of all fees and expenses incurred from the Petition Date through the date of the Final Fee 

Hearing.  Any objections to the Final Fee Applications shall be filed and served on counsel for the 

Debtors and such applicable Estate Professionals by 4:00 p.m. (prevailing Central Time) at least 

seven (7) days prior to the Final Fee Hearing.  All allowed fees and expenses for the Estate 

Professionals shall be subject to payment out of the Professional Fees Escrow Account.  
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46. Professional Fees Escrow Account.  The Professional Fees Escrow Account 

shall be maintained and administered by Basic until all allowed fees of each Estate Professional 

(defined in the Final DIP Order) are paid.  After such time, any remaining cash and any funds 

remaining in the Professional Fees Escrow Account shall be remitted to Basic.   

47. Creditors’ Committee.  As of the Dismissal Date, the Creditors’ Committee 

shall remain in existence; provided, that, all fees and expenses incurred by the Creditors’ 

Committee after the date of the Final Fee Hearing, including, without limitation, all professional 

fees, shall be entitled to payment as administrative expenses from assets of the estate, but shall not 

be payable from the Administrative Recovery Pool.     

48. Automatic Stay.  Unless otherwise provided herein or in a final order of the 

Bankruptcy Court, all injunctions or stays arising under or entered during the Chapter 11 Cases 

under section 105 or 362 of the Bankruptcy Code, or otherwise, and in existence on the Dismissal 

Date, shall remain in full force and effect. 

Form and Manner of Notice 

49. Notice of Motion.  The form and manner of the Creditor Notice regarding 

the hearing to consider the Motion and the key provisions of the Case Resolution Procedures, a 

copy of which was attached to the Motion as Exhibit C, provided to the Debtors’ creditors provides 

due, proper, and adequate notice, and is hereby approved.  No other or further notice need be 

provided.    

Miscellaneous 

50. Sale Orders.  Notwithstanding anything to the contrary in this Order, each 

of the Sale Orders, including the rights granted to the applicable Buyers thereunder, shall remain 

effective and binding on all parties in interest following the Dismissal Date.  
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51. Reservation of Rights Regarding Cost Allocation.  Nothing in this Order

shall affect any party’s rights with respect to the allocation of costs of administration of the estates 

among the Prepetition Secured Parties (defined in the Final DIP Order); provided that any 

reallocation of costs may not be pursued or awarded against the Prepetition ABL Agent, the ABL 

Segregated Cash Collateral Account, or the funds deposited therein. 

52. Reservation of Rights.  Nothing in this Order or the Global Settlement shall

impair or prejudice any party’s rights or defenses with respect to any of the Debtors’ assets that 

were unencumbered on the Petition Date (the “Unencumbered Assets”) or to assert rights, claims 

or liens against third parties, in each case, subject to the findings and determinations in the Final 

DIP Order, including the adequate protection liens and claims granted to the Prepetition Secured 

Parties (defined in the Final DIP Order) under the Final DIP Order, which shall continue on the 

terms set forth therein.  Nothing herein authorizes Basic or the Wind Down Director to sell, 

transfer, or abandon any Unencumbered Assets or distribute the proceeds thereof without further 

order of the Bankruptcy Court. 

53. Waiver of Rule 6004(h).  To the extent applicable, Rule 6004(h) of the

Bankruptcy Rules is waived, and this Order shall be effective and enforceable immediately upon 

entry.   

54. “All Necessary Actions” Clause.  The Debtors are authorized to take all

reasonable actions necessary to effectuate the relief granted pursuant to this Order in accordance 

with the Motion.   

55. Retention of Jurisdiction.  This Court shall retain jurisdiction to hear and

determine all matters arising from or related to the implementation, interpretation and/or 

enforcement of this Order and any other order of this Court entered in these Chapter 11 Cases, 
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including, among other things, all Remaining Estate Matters, any pleading filed by or against 

Basic, and any disputes, motions, or adversary proceedings regarding any Remaining Estate 

Assets.  If the Court abstains from exercising, or declines to exercise, jurisdiction or is otherwise 

without jurisdiction over any matter arising out of this Motion, such abstention, refusal, or failure 

of jurisdiction shall have no effect upon and shall not control, prohibit, or limit the exercise of 

jurisdiction by any other court having competent jurisdiction with respect to such matter.   

 

Dated: ______________, 2021 
Houston, Texas 
 

 

    
   THE HONORABLE DAVID R. JONES 

UNITED STATES BANKRUPTCY JUDGE 
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Schedule 1 

Dismissed Debtors 

Case Number Debtor Name 
21-90001 Basic Energy Services, L.P. 
21-90003 C&J Well Services, Inc. 
21-90004 KVS Transportation, Inc. 
21-90005 Indigo Injection #3, LLC 
21-90006 Basic Energy Services GP, LLC 
21-90007 Basic Energy Services LP, LLC 
21-90008 Taylor Industries, LLC 
21-90009 SCH Disposal, L.L.C. 
21-90010 Agua Libre Holdco LLC 
21-90011 Agua Libre Asset Co LLC 
21-90012 Agua Libre Midstream LLC 
21-90013 Basic ESA, Inc. 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 

 § 
In re:  § Chapter 11  
 § 
BASIC ENERGY § Case No. 21-90002 (DRJ) 
SERVICES, INC., et al., §   
 § (Jointly Administered) 
 Debtors.1 § 
   

 ORDER (I) CONVERTING THE DEBTORS’ CHAPTER 11 CASES 
TO CASES UNDER CHAPTER 7 AND (II) ESTABLISHING PROCEDURES 

RELATED TO FINAL FEE APPLICATIONS FOR THE CHAPTER 11 CASES 

Upon the Emergency Motion of Debtors For Entry of An Order (I)(A) Approving 

Global Settlement Pursuant To Bankruptcy Rule 9019; (B) Authorizing Final Resolution of 

Debtors’ Chapter 11 Cases; and (C) Granting Related Relief; or, In The Alternative 

(II) Converting Debtors’ Chapter 11 Cases To Chapter 7 Cases, dated October 31, 2021 

(ECF No. [_____]) (the “Motion”)2 for entry of an order, pursuant to sections 105(a), 349, 363, 

and 1112 of title 11 of the United States Code (the “Bankruptcy Code”) and Rules 1017 and 6007 

of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), approving the 

procedures to govern the orderly resolution of these Chapter 11 Cases (the “Case Resolution 

Procedures”), or, in the alternative, converting the chapter 11 cases (the “Chapter 11 Cases”) of 

                                                 
1  The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax 

identification number, are:  Basic Energy Services, L.P. (1819); Basic Energy Services, Inc. (1194); 
C&J Well Services, Inc. (5684); KVS Transportation, Inc. (4882); Indigo Injection #3, LLC (7657); 
Basic Energy Services GP, LLC (1197); Basic Energy Services LP, LLC (1195); Taylor Industries, LLC 
(7037); SCH Disposal, L.L.C. (8335); Agua Libre Holdco LLC (3092); Agua Libre Asset Co LLC 
(1409); Agua Libre Midstream LLC (6701); and Basic ESA, Inc. (2279).  The Debtors’ headquarters 
and service address for the purposes of these chapter 11 cases is 801 Cherry Street, Suite 2100, Fort 
Worth, Texas 76102. 

2  Capitalized terms used but not defined herein shall have the meaning assigned to such terms in the 
Motion. 

Case 21-90002   Document 606-2   Filed in TXSB on 10/31/21   Page 1 of 4



 2 
 

Basic Energy Services, Inc. and certain of its affiliates, as debtors and debtors in possession in the 

above-captioned chapter 11 cases (collectively, the “Debtors”) to cases under chapter 7 of the 

Bankruptcy Code, all as more fully described in the Motion; and a hearing on the Motion having 

been held on November [   ], 2021; and the Court having found and determined that conversion of 

the Chapter 11 Cases to cases under chapter 7 of the Bankruptcy Code is in the best interests of 

the Debtors, their estates, creditors, and all parties in interest, and that just cause exists for the 

relief granted herein; and after due deliberation and sufficient cause appearing therefor: 

IT IS HEREBY ORDERED THAT: 

1. Upon the date of entry of this Order (the “Conversion Date”), each of the 

Chapter 11 Cases shall be converted to cases under chapter 7 of the Bankruptcy Code.  

2. The Debtors shall: 

a) within seven (7) days of entry of this Order, turn over to the chapter 7 trustee 
all records and property of the estate under its custody and control as 
required by Bankruptcy Rule 1019(4); 

b) within fourteen (14) days of entry of this Order, as required by Bankruptcy 
Rule 1019(5), file a schedule of unpaid debts incurred after the Petition Date 
and before the Conversion Date, which schedule shall include the name and 
address of each creditor holding any such debt; and 

c) within thirty (30) days of entry of this Order, as required by Bankruptcy 
Rule 1019(5), file and transmit a final report and account to the Office of 
the United States Trustee. 

3. Basic shall schedule a final omnibus fee hearing, as necessary, with the 

Court (the “Final Fee Hearing”) forty-five (45) calendar days after the Conversion Date or as 

soon thereafter as practicable.  Persons or firms retained by the Debtors’ estates or the Creditors’ 

Committee pursuant to section 327 or 328 of the Bankruptcy Code (collectively, the “Estate 

Professionals”) or professionals that the Debtors have retained as ordinary course professionals, 

shall be required to file final requests for allowance and payment of all fees and expenses incurred 
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during the Chapter 11 Cases through the date of the Final Fee Hearing (collectively, the “Final 

Fee Applications”), not later than twenty-one (21) days prior to the Final Fee Hearing.  

Notwithstanding paragraph 1(iv) of the Order Establishing Procedures for Interim Compensation 

and Reimbursement of Expenses for Professionals (ECF No. 527), such Final Fee Application for 

payment of compensation and reimbursement of expenses may seek approval of all fees and 

expenses incurred from the Petition Date through the date of the Final Fee Hearing.  Any objections 

to the Final Fee Applications shall be filed and served on counsel for the Debtors and such 

applicable Estate Professionals by 4:00 p.m. (prevailing Central Time) at least seven (7) days prior 

to the Final Fee Hearing.  All allowed fees and expenses for the Estate Professionals shall be paid 

out of the Professional Fees Escrow Account. 

4. The Professional Fees Escrow Account shall be maintained and 

administered by the Debtors until all allowed fees of each Estate Professional (defined in the Final 

DIP Order) are paid.   

5. All orders entered by the Court in the Chapter 11 Cases, including the Final 

DIP Order and the Sale Orders, shall remain in full force and effect in the chapter 7 cases and shall 

be binding on all parties in interest, and nothing in this Order or the conversion of these Chapter 

11 Cases to cases under chapter 7 of the Bankruptcy Code shall affect or modify the terms of any 

order of this Court (or documents related thereto) entered during these Chapter 11 Cases, including 

the Final DIP Order and the Sale Orders. 

6. The Creditors’ Committee shall be dissolved effective as of twenty-four 

(24) hours after entry of this Order.  Notwithstanding such dissolution, the Creditors’ Committee’s 

professionals may file Final Fee Applications in accordance herewith.  
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7. This Court shall retain jurisdiction to hear and determine all matters arising 

from or related to the implementation, interpretation, or enforcement of this Order. 

Dated:  , 2021 
 Houston, Texas 

  
DAVID R. JONES 
UNITED STATES BANKRUPTCY JUDGE 
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Exhibit C 
 

Creditor Notice   
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 

 § 
In re:  § Chapter 11  
 § 
BASIC ENERGY § Case No. 21-90002 (DRJ) 
SERVICES, INC., et al., §   
 § (Jointly Administered) 
 Debtors.1 § (Related to ECF No. __)  

NOTICE OF EMERGENCY MOTION OF DEBTORS FOR ENTRY  
OF AN ORDER (I) (A) APPROVING GLOBAL SETTLEMENT  

PURSUANT TO BANKRUPTCY RULE 9019; (B) AUTHORIZING FINAL 
RESOLUTION OF DEBTORS’ CHAPTER 11 CASES; AND (C) GRANTING  

RELATED RELIEF; OR, IN THE ALTERNATIVE (II) CONVERTING  
THE DEBTORS’ CHAPTER 11 CASES TO CHAPTER 7 CASES  

EMERGENCY RELIEF HAS BEEN REQUESTED. RELIEF IS REQUESTED NOT 
LATER THAN 10:00 A.M. (PREVAILING CENTRAL TIME) ON NOVEMBER 5, 2021. 
 
IF YOU OBJECT TO THE RELIEF REQUESTED OR YOU BELIEVE THAT 
EMERGENCY CONSIDERATION IS NOT WARRANTED, YOU MUST APPEAR AT 
THE HEARING, OR FILE A WRITTEN RESPONSE PRIOR TO THE DATE THAT 
RELIEF IS REQUESTED IN THE PRECEDING PARAGRAPH. OTHERWISE, THE 
COURT MAY TREAT THE PLEADING AS UNOPPOSED AND GRANT THE RELIEF 
REQUESTED. 
 
A HEARING WILL BE CONDUCTED ON THIS MATTER ON NOVEMBER 5, 2021 AT 
10:00 A.M. (PREVAILING CENTRAL TIME) IN COURTROOM 400, 4TH FLOOR, 515 
RUSK AVENUE, HOUSTON, TX 77002.  
 
PARTICIPATION AT THE HEARING WILL ONLY BE PERMITTED BY AN AUDIO 
AND VIDEO CONNECTION. 
 
AUDIO COMMUNICATION WILL BE BY USE OF THE COURT’S DIAL-IN 
FACILITY.  YOU MAY ACCESS THE FACILITY AT 832-917-1510.  ONCE 
CONNECTED, YOU WILL BE ASKED TO ENTER THE CONFERENCE ROOM 

                                                 
1  The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax 

identification number, are:  Basic Energy Services, L.P. (1819); Basic Energy Services, Inc. (1194); 
C&J Well Services, Inc. (5684); KVS Transportation, Inc. (4882); Indigo Injection #3, LLC (7657); 
Basic Energy Services GP, LLC (1197); Basic Energy Services LP, LLC (1195); Taylor Industries, 
LLC (7037); SCH Disposal, L.L.C. (8335); Agua Libre Holdco LLC (3092); Agua Libre Asset Co 
LLC (1409); Agua Libre Midstream LLC (6701); and Basic ESA, Inc. (2279).  The Debtors’ 
headquarters and service address for the purposes of these chapter 11 cases is 801 Cherry Street, Suite 
2100, Fort Worth, Texas 76102. 
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NUMBER.  JUDGE JONES’ CONFERENCE ROOM NUMBER IS 205691. VIDEO 
COMMUNICATION WILL BE BY USE OF THE GOTOMEETING PLATFORM. 
CONNECT VIA THE FREE GOTOMEETING APPLICATION OR CLICK THE LINK 
ON JUDGE JONES’ HOME PAGE. THE MEETING CODE IS “JUDGEJONES”.  
CLICK THE SETTINGS ICON IN THE UPPER RIGHT CORNER AND ENTER YOUR 
NAME UNDER THE PERSONAL INFORMATION SETTING.  
 
HEARING APPEARANCES MUST BE MADE ELECTRONICALLY IN ADVANCE OF 
BOTH ELECTRONIC AND IN-PERSON HEARINGS.  TO MAKE YOUR 
APPEARANCE, CLICK THE “ELECTRONIC APPEARANCE” LINK ON JUDGE 
JONES’ HOME PAGE.  SELECT THE CASE NAME, COMPLETE THE REQUIRED 
FIELDS AND CLICK “SUBMIT” TO COMPLETE YOUR APPEARANCE. 

 
 PLEASE TAKE NOTICE that: 

1. A hearing on the Emergency Motion of Debtors for Entry of an Order (I) (A) Approving 
Global Settlement Pursuant to Bankruptcy Rule 9019; (B) Authorizing Final Resolution 
of Debtors’ Chapter 11 Chapter 11 Cases; and (C) Granting Related Relief; or, in the 
Alternative (II) Converting the Debtors’ Chapter 11 Cases to Chapter 7, filed on October 
31, 2021 (the “Motion”)2 by Basic Energy Services, Inc. (“Basic”) and its debtor affiliates 
in the above-captioned chapter 11 cases, as debtors and debtors in possession (collectively, 
the “Debtors”) for entry of an order (the “Proposed Order”) approving (i) (a) a global 
settlement (the “Global Settlement”), (b) certain case resolution procedures for an 
orderly conclusion to these chapter 11 cases, including distributing remaining assets to 
creditors and dismissal of these chapter 11 cases (the “Case Resolution Procedures”), 
and (c) granting related relief; or, in the alternative, an order (ii) converting each of these 
chapter 11 cases to cases under chapter (the “Alternative Order”), all as more fully 
described in the Motion, will be held virtually before the Honorable David R. Jones in the 
United States Bankruptcy Court for the Southern District of Texas, located at 515 Rusk 
Avenue, Houston, TX 77002 (the “Bankruptcy Court”), on November 5, 2021 at 10:00 
a.m. (prevailing Central Time) (the “Hearing”).  A summary of the key terms of the 
Case Resolution Procedures is attached hereto as Schedule 1.  

 

2. Specifically, the Global Settlement provides, among other things: 
 

 The consolidation of all remaining assets of the Debtors’ estates in the main 
case, with the remaining administration of the Debtors’ estates to be 
managed by a newly appointed wind down director who will replace the 
existing board.  Basic’s chapter 11 case will continue and remain subject to 
supervision of the Court;  
 

 A pool of $1.5 million from the proceeds of Prepetition Secured Notes 
Collateral for distributions to administrative creditors, $250,000 of which 

                                                 
2  All capitalized terms not otherwise defined herein shall have the meaning ascribed to them in the 

Motion. 
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will be funded immediately and an additional $1.25 million will be reserved 
from Future Proceeds (as defined below); 
 

 A pool of $1.5 million from the proceeds of Prepetition Secured Notes 
Collateral for prepetition general unsecured creditors, $250,000 of which 
will be funded immediately plus an additional $1.25 million will be reserved 
from Future Proceeds;  
 

 Satisfaction in full of secured tax claims that benefit from senior tax liens 
as well as the Debtors’ portion of 2021 taxes that are required to be paid 
under the Court-approved asset purchase agreements (the “Asset Purchase 
Agreements”), which the Debtors estimate at $4.7 million; 
 

 Full payments of any unpaid employee health and welfare claims up to $2.5 
million from the proceeds of Prepetition Secured Notes Collateral, $2 
million of which will be funded immediately with an additional $500,000 
to be funded from Future Proceeds;  
 

 The appointment of a wind down representative and establishment of a wind 
down reserve of $1.5 million from the proceeds of Prepetition Secured 
Notes Collateral to administer remaining claims and assets of the Debtors’ 
estates, $1.25 million of which will be funded immediately plus an 
additional $250,000 will be reserved from Future Proceeds; and  
 

 An immediate interim cash distribution to Prepetition Secured Noteholders 
of the current cash proceeds of Prepetition Secured Notes Collateral less 
various reserves described below plus future distributions of cash proceeds 
of Prepetition Secured Notes Collateral so long as cash on hand after such 
distribution exceeds $1 million; provided, that, the portion of such 
distributions on account of Prepetition Secured Notes held by Ascribe (as 
defined below) shall be held in a disputed claim reserve.  
 
The estimated amount of the interim distribution to Prepetition Secured 
Noteholders is approximately $12 million. 

3. To be clear, the aforementioned payments proposed to be made under the Global 
Settlement are carve-outs from Prepetition Secured Notes Collateral and incremental to 
any other recoveries to which junior creditors may be entitled.  To the extent parties have 
other rights, including rights to assert claims or liens against third parties, or to recover 
value from the Debtors’ assets that were unencumbered on the Petition Date 
(the “Unencumbered Collateral”), such rights are not affected by the Global Settlement 
and are fully preserved, but remain subject to the Final DIP Order.3  Further, with respect 
to distributions of previously unencumbered collateral or proceeds thereof, the Debtor and 

                                                 
3  Under the Final DIP Order, the Prepetition Secured Notes Secured Parties were granted adequate 

protection liens on Unencumbered Collateral to the extent of any diminution in value.  
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Wind Down Director will be subject to the distribution scheme under the Bankruptcy 
Code and under the supervision and jurisdiction of the Court. 

 

4. Pursuant to the terms of the Global Settlement, to the extent the Court denies approval of 
the Global Settlement and the Case Resolution Procedures, the Debtors request conversion 
under section 1112(a) of the Bankruptcy Code to chapter 7.  
 

5. If you do not object to the approval of the Motion or the treatment of your claim (if 
applicable), you do not need to do anything.  Your failure to respond will be deemed to 
be a “no-objection” to the Motion and the Case Resolution Procedures.  You may wish 
to consult legal counsel.  If you choose to object to the Motion, you must either (i) appear 
at the Hearing or (ii) file a written objection, which conforms to the Bankruptcy Rules and 
the Local Bankruptcy Rules for the Southern District of Texas, with the Bankruptcy Court, 
so as to be filed no later than November 5, 2021 at 10:00 a.m. (prevailing Central Time) 
(the “Objection Deadline”).  

If you do not appear at the hearing or if an objection to the Motion is not filed by the 
Objection Deadline, the Court may enter an order granting the relief sought. 

 

6. Copies of the Motion, Order, Alternative Order, or related documents may be obtained 
free of charge at the website dedicated to the Debtors’ chapter 11 cases maintained by 
their claims and noticing agent and administrative advisor, Prime Clerk LLC, located at 
https://cases.primeclerk.com/basicenergy.  

 

Dated: October 31, 2021  

 Houston, Texas 
 
Respectfully submitted, 
 
   [s]    
WEIL, GOTSHAL & MANGES LLP 
Alfredo R. Pérez (15776275) 
Stephanie N. Morrison (admitted pro hac vice) 
700 Louisiana Street, Suite 1700 
Houston, Texas 77002 
Telephone:  (713) 546-5000 
Facsimile:   (713) 224-9511 
Email: Alfredo.Perez@weil.com 
              Stephanie.Morrison@weil.com 
 
Attorneys for Debtors and Debtors in 
Possession 

 
WEIL, GOTSHAL & MANGES LLP 
Ray C. Schrock, P.C. (admitted pro hac vice) 
Sunny Singh (admitted pro hac vice) 
767 Fifth Avenue 
New York, New York 10153 
Telephone:  (212) 310-8000 
Facsimile:   (212) 310-8007 
Email:  Ray.Schrock@weil.com 
   Sunny.Singh@weil.com 
 
Attorneys for Debtors and Debtors in 
Possession 
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Certificate of Service 

I hereby certify that on October 31, 2021, a true and correct copy of the foregoing 
document was served by the Electronic Case Filing System for the United States Bankruptcy Court 
for the Southern District of Texas. 

 

     
   /s/    
Alfredo R. Pérez 
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Schedule 1  
Summary of Case Resolution Procedures4 
 

                                                 
4  Capitalized terms used but not defined herein shall have the meanings ascribed in the Motion, First 

Day Declaration, or the Final DIP Order, as applicable.  To the extent there is any inconsistency 
between this summary and the Motion or Proposed Order, the Motion or the Proposed Order controls, 
as applicable.   

Releases 

 The Proposed Order provides the following release provisions:  

Subject to subsection (vi) of this paragraph, as of the Dismissal Date, 
except for the rights that remain in effect from and after the Dismissal 
Date to enforce this Order and the Global Settlement, for good and 
valuable consideration, the adequacy of which is hereby confirmed, the 
Released Parties (defined below) shall be deemed forever released and 
discharged, to the maximum extent permitted by law, by the Releasing 
Parties (defined below), from any and all Claims, obligations, suits, 
judgments, damages, demands, debts, rights, causes of action, 
remedies, losses, and liabilities whatsoever, including any derivative 
claims, asserted or assertable on behalf of any of the other Releasing 
Parties, whether liquidated or unliquidated, fixed or contingent, 
matured or unmatured, known or unknown, foreseen or unforeseen, 
existing or hereinafter arising, in law, equity, or otherwise, that a 
Releasing Party would have been legally entitled to assert in their own 
right (whether individually or collectively) or on behalf of the holder 
of any claim or interest or other Person, based on or relating to, or in 
any manner arising prior to the Dismissal Date , in whole or in part, 
the Debtors, the Chapter 11 Cases, the pre- and postpetition marketing 
and sale process, the purchase, sale, or rescission of the purchase or 
sale of any security of the Debtors, the subject matter of, or the 
transactions or events giving rise to, any Claim or Interest that is 
treated in this Order, the business or contractual arrangements 
between any of the Debtors and any Released Party, the restructuring 
of any claim or interest before or during the Chapter 11 Cases, the DIP 
Financing, the Asset Purchase Agreements, the resolution and 
dismissal of these Chapter 11 Cases, including but not limited to the 
negotiation, formulation, preparation, dissemination, approval, of the 
Global Settlement Agreement, the Motion and this Order and the 
transactions in furtherance of any of the foregoing, and the 
negotiation, formulation, or preparation thereof, or any other act or 
omission, in all cases based upon any act or omission, transaction, 
agreement, event or other occurrence taking place on or before the 
Dismissal Date; provided, that (a) nothing in herein shall be construed 
to release any Released Party from gross negligence, willful 
misconduct, or intentional fraud as determined by a Final Order and 
(b) each member of the Ad Hoc Group shall not be deemed to release 
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any direct claims it may have related to any UCC-1s for the Prepetition 
Secured Notes or the Additional Prepetition Secured Note; provided 
further that each Debtor agrees to be a nominal party if necessary or 
appropriate in connection with prosecuting any action relating to any 
such direct claims referenced in the foregoing paragraph (b).  The 
Releasing Parties shall be permanently enjoined from prosecuting any 
of the foregoing claims or causes of action released under this 
paragraph against each Released Party. 

“Released Party” shall mean collectively, the: (a) Debtors; (b) each 
member of the Ad Hoc Group; (c) the Creditors’ Committee and each 
of its members in their capacity as such; (d) and each of their Related 
Parties; provided, that the term Released Party, Exculpated Party and 
Related Parties shall not include (y) Ascribe III Investments LLC, any 
of its predecessors, successors and assigns, subsidiaries, affiliates, 
managed accounts or funds, or (z) any of their Related Persons. 

“Related Party” shall mean, with respect to any Released Party or 
Exculpated Party, such entities’ (a) predecessors, successors and 
assigns, subsidiaries, affiliates, managed accounts or funds, and (b) all 
of their respective current officers, directors, principals, members, 
partners, employees, agents, financial advisors, attorneys, 
accountants, investment bankers, consultants, representatives, 
managed companies, fund advisors and other professionals 
(collectively, all persons or entities identified in this clause (b) shall be 
referred to as the “Related Persons”).  A “Related Party” shall include 
any officer, director or employee of the Debtors who served in such 
capacity immediately prior to the closing of the Sale Transactions. 

“Releasing Party” shall mean collectively, the: (a) Debtors and their 
estates; (b) each member of the Ad Hoc Group; (c) the Creditors’ 
Committee; (d) and each of their successors and assigns and any party 
or person acting by or on behalf of any Releasing Party. 

Ascribe, and any of its Related Parties or Related Persons, shall not be 
deemed released or exculpated hereunder. 

Exculpation 

 The Proposed Order provides the following exculpation provisions: 

“Exculpated Party” shall mean collectively, the: (a) Debtors; (b) each 
member of the Ad Hoc Group; (c) the Prepetition Secured Notes 
Trustee; (d) the Creditors’ Committee and each of its members in their 
capacity as such; (e) and each of their Related Parties; provided, that 
the term Released Party, Exculpated Party and Related Parties shall 
not include (y) Ascribe III Investments LLC, any of its predecessors, 
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successors and assigns, subsidiaries, affiliates, managed accounts or 
funds, or (z) any of their Related Persons. 

As of the Dismissal Date, to the maximum extent permitted by 
applicable law, the Exculpated Parties are hereby exculpated from any 
claim, obligation, suit, judgment, damage, demand, debt, right, cause 
of action, remedy, loss, and liability for any claim in connection with, 
or arising out of, the administration of the Chapter 11 Cases; the 
resolution and dismissal of these Chapter 11 Cases, including (but not 
limited to) the negotiation, formulation, preparation, dissemination, 
approval, implementation or consummation of the Motion and this 
Order; the administration of the property to be distributed under the 
terms of the Global Settlement and this Order; and the transactions in 
furtherance of any of the foregoing, other than claims or causes of 
action arising out of, or related to, any act or omission of an 
Exculpated Party that is a criminal act or constitutes fraud, gross 
negligence, or willful misconduct.  This exculpation shall be in addition 
to, and not in limitation of, all other releases, indemnities, 
exculpations, and any other applicable law or rules protecting such 
Exculpated Parties from liability, including pursuant to any prior 
order of the Court.  For the avoidance of doubt, nothing herein shall 
exculpate or release the defendants in the Independent Director 
Adversary Proceeding. 

Wind Down 

 Lead Case.  Basic shall be the sole remaining Debtor entity as of the 
Dismissal Date for the benefit of holders of claims against the Debtors and 
to administer the Debtors’ obligations under the Global Settlement and the 
Proposed Order. 

The Chapter 11 Case of Basic Energy Services, Inc. (Case No. 21-90002 
(DRJ)) (the “Lead Case”) shall remain open.  The remaining Chapter 11 
Cases identified on Schedule 1 to the Proposed Order 
(collectively, the “Dismissed Debtors”) shall be deemed “fully 
administered” on the Dismissal Date and dismissed, as described below. 

 Consolidation of Remaining Estate Matters.  For administrative 
convenience and efficiency, the Debtors request authority to have all 
Remaining Estate Matters related to any of the Dismissed Debtors, 
including without limitation, the determination and reconciliation of 
Administrative Expense Claims, Property Tax Claims, and General 
Unsecured Claims asserted against the Dismissed Debtors, consolidated, 
transferred to, and administered by Basic without need of any further notice 
to or approval of the Court. 

 Authority of Basic.   Basic, on behalf of itself and each of the Dismissed 
Debtors is authorized and empowered to administer all Remaining Estate 
Matters and Remaining Estate Assets of the Debtors’ estates.  Basic will 
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be authorized and empowered, to, among other things to (subject to Court 
approval where required under the Bankruptcy Code): 

a. enter into settlements and stipulations with creditors and other 
parties in interest, establish procedures for the sale or disposition of 
Remaining Estate Assets, and affect the sale or disposition of any 
such assets; 

b. litigate, settle, or otherwise resolve all Remaining Estate Matters, 
including but not limited to the Independent Director Adversary 
Proceeding; 

c. determine, reconcile, make distributions on account of any allowed 
claims in accordance with the terms of the Global Settlement;  

d. pursue, recover, collect, claim, and/or reclaim all of the Remaining 
Estate Assets, including but not limited to Account Receivables, 
security deposits, excess security, and known and unknown claims; 
and 

e. carry out, perform, and implement all provisions of the Global 
Settlement, the Case Resolution Procedures, and other obligations 
of each of the Debtors, including the Asset Purchase Agreements 
and the TSAs, as applicable. 

Costs 
 From and after the Dismissal Date, any costs of administering the 

Administrative Recovery Pool, Property Tax Claims, and GUC Recovery 
Pool shall be payable solely from the Wind Down Reserve. 

Distribution 
of Remaining 

Assets 

 Timing of Distributions.   Distributions on account of allowed 
Administrative Expense Claims, Property Tax Claims, and General 
Unsecured Claims (including from the GUC Recovery Pool in the Wind 
Down Director’s capacity as disbursement agent) shall be made as 
promptly as practicable by the Wind Down Director in accordance with the 
Global Settlement and the terms of the Proposed Order. 
 

 Disputed Claim Reserves.   The Wind Down Director shall reserve (i) from 
the Administrative Recovery Pool for the applicable pro rata amount of 
distribution each timely filed disputed Administrative Expense Claim 
would receive if it becomes an allowed Administrative Expense Claim; 
and (ii) from the GUC Recovery Pool for the applicable pro rata amount 
of distribution each timely filed disputed General Unsecured Claim would 
receive if it becomes an allowed General Unsecured Claim.  

Resolution of 
Claims 

 Administration of Allowed Claims.   The Wind Down Director shall be 
authorized and responsible for administering all claims, which shall 
include, but not be limited to, reconciling, entering settlements, resolving, 
and making distributions on account of allowed Administrative Expense 
Claims, Property Tax Claims, and General Unsecured Claims in 
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accordance with the Global Settlement; provided, that, with respect to any 
settlements that propose to allow an Administrative Expense Claim, 
Property Tax Claims, or General Unsecured Claim greater than or equal to 
$200,000, Basic shall provide notice at least seven (7) calendar days 
(the “Settlement Notice Period”), of its intent to allow any such claims 
and file and serve a written notice by e-mail, facsimile, or overnight 
delivery service (such notice, a “Material Settlement Notice”) on the 
following parties (collectively, the “Settlement Notice Parties”): 
 

a. the Office of the U.S. Trustee;  

b. counsel to the Ad Hoc Group;  

c. counsel to the Prepetition ABL Agent;  

d. counsel to the Prepetition Secured Notes Trustee; 

e. counsel to the Creditors’ Committee (if still in existence); 

f. all parties who have requested notice pursuant to Bankruptcy Rule 
2002; and  

g. such additional persons and entities deemed appropriate by the 
Debtor. 

The Settlement Notice Parties shall have seven (7) calendar days after the 
filing and service of the Material Settlement Notice to file and serve any 
objections (each, a “Settlement Objection”) to the proposed settlement.  
Any objections must (i) be in writing, (ii) set forth the name of the 
objecting party, (iii) provide the basis for the objection and the specific 
grounds therefor, (iv) be filed electronically with the Court, and (v) served 
on Basic so as to be received on or before 4:00 p.m. (prevailing Central 
Time) on the last day of the Settlement Notice Period. 

Form and 
Manner of 

Notice 

 
 Notice of Motion.  The Proposed Order seeks approval of the form and 

manner of notice of the hearing to consider the Motion and will be served 
om the following parties:  

 
a. the Office of the U.S. Trustee;  

b. all persons or entities that have filed claims;  

c. the Internal Revenue Service;  

d. the United States Attorney’s Office for the Southern District of 
Texas;  
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e. all applicable governmental units;  

f. all applicable taxing authorities;  

g. each of the Debtors’ insurance providers;  

h. all parties who have requested notice pursuant to Bankruptcy Rule 
2002;  

i. all known prepetition and administrative creditors; and  

j. such additional persons and entities deemed appropriate by the 
Debtors. 

Resolution of 
Chapter 11 

Cases 

 Dismissal of Dismissed Debtors’ Chapter 11 Cases.   As noted above, the 
Proposed Order seeks a final decree closing the Chapter 11 Cases of the 
Dismissed Debtors, leaving only the Chapter 11 Case of Basic open as of 
the Dismissal Date.  As of the Dismissal Date, each of the Chapter 11 Cases 
of the Dismissed Debtors identified on Schedule 1 to the Proposed Order 
shall be deemed “fully administered” within the meaning of section 350 of 
the Bankruptcy Code, and shall, without further hearing, be dismissed.  As 
soon as reasonably practicable after entry of the Proposed Order, without 
the need for further action on the part of this Court and without the need 
for further corporate action or action of the Board, to the extent not 
previously dissolved, the Dismissed Debtors may be dissolved pursuant to 
applicable state law, as determined in the discretion of the Wind Down 
Director.  The Proposed Order seeks authorization for the Wind Down 
Director, on behalf of the Debtors, to withdraw, cancel, or dissolve any of 
the Dismissed Debtors and to execute and file all documents necessary and 
proper to effectuate and consummate the dissolution of the Debtors in 
accordance with applicable state law.  
 

Upon entry of the Proposed Order by the Court, such dockets of the 
Dismissed Debtors shall be marked as “Closed” by the Clerk of the Court.  
 

 Continued Effectiveness of Prior Stipulations and Orders.   All releases, 
stipulations, settlements, liens, rulings, orders, and judgments that arise 
from the Chapter 11 Cases pursuant to authorization of the Court or the 
Bankruptcy Code, including pursuant to the Sale Orders 
(collectively, the “Prior Stipulations and Orders”) shall remain in full 
force and effect and survive the Dismissal Date and dismissal of each of 
the Dismissed Debtors’ Chapter 11 Cases.  
 

 Payment of Professional Fees to Estate Professionals.   The Proposed Order 
provides that Basic shall schedule a final omnibus fee hearing, as 
necessary, with the Court (the “Final Fee Hearing”) forty-five (45) 
calendar days after the Dismissal Date or as soon thereafter as practicable.  
Persons or firms retained by the Debtors’ estates or the Creditors’ 
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Committee pursuant to section 327 or 328 of the Bankruptcy Code, except 
for any professionals or advisors retained by the Wind Down Director 
(collectively, the “Estate Professionals”) or professionals that the Debtors 
have retained as ordinary course professionals, shall be required to file 
final requests for allowance and payment of all fees and expenses incurred 
during the Chapter 11 Cases through the date of the Final Fee Hearing 
(collectively, the “Final Fee Applications”), to the extent not already 
done, no later than twenty-one (21) days prior to the Final Fee Hearing.  
Notwithstanding paragraph 1(iv) of the Order Establishing Procedures for 
Interim Compensation and Reimbursement of Expenses for Professionals 
(ECF No. 527), such Final Fee Application for payment of compensation 
and reimbursement of expenses may seek approval of all fees and expenses 
incurred from the Petition Date through the date of the Final Fee Hearing.  
Any objections to the Final Fee Applications shall be filed and served on 
counsel for the Debtors and such applicable Estate Professionals by 4:00 
p.m. (prevailing Central Time) at least seven (7) days prior to the Final Fee 
Hearing.  All allowed fees and expenses for the Estate Professionals shall 
be subject to payment out of the Professional Fees Escrow Account.  
 

 Professional Fees Escrow Account.   The Professional Fees Escrow 
Account shall be maintained and administered by Basic until all allowed 
fees of each Estate Professional are paid.  After such time, any remaining 
cash in the Professional Fees Escrow Account will be remitted to Basic 
and treated in accordance with the Final DIP Order.  
 

 Creditors’ Committee.   As of the Dismissal Date, the Creditors’ 
Committee shall remain in existence; provided, that, all fees and expenses 
incurred by the Creditors’ Committee, including, without limitation, all 
professional fees, shall be entitled to payment as administrative expenses 
from assets of the estate, but shall not be payable from the Administrative 
Recovery Pool.   
 

 Retention of Jurisdiction.   The Court shall retain jurisdiction to hear and 
determine all matters arising from or related to the implementation, 
interpretation and/or enforcement of the Proposed Order and any other 
order of this Court entered in the Chapter 11 Cases, including, among other 
things, all Remaining Estate Matters, any pleading filed by or against 
Basic, and any disputes, motions, or adversary proceedings regarding any 
Remaining Estate Assets.  
 

If the Court abstains from exercising, or declines to exercise, jurisdiction 
or is otherwise without jurisdiction over any matter arising out of this 
Motion, such abstention, refusal, or failure of jurisdiction shall have no 
effect upon and shall not control, prohibit, or limit the exercise of 
jurisdiction by any other court having competent jurisdiction with respect 
to such matter. 
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1 UNITED STATES BANKRUPTCY COURT

2 SOUTHERN DISTRICT OF NEW YORK

3 Case No. 15-23007-rdd

4 - - - - - - - - - - - - - - - - - - - - - - - - - - - - x

5 In the Matter of:

6

7 THE GREAT ATLANTIC & PACIFIC TEA COMPANY, INC.,

8

9           Debtor.

10 - - - - - - - - - - - - - - - - - - - - - - - - - - - - x

11

12                United States Bankruptcy Court

13                300 Quarropas Street, Room 248

14                White Plains, NY 10601

15

16                May 11, 2021

17                2:07 PM

18

19

20

21 B E F O R E :

22 HON ROBERT D. DRAIN

23 U.S. BANKRUPTCY JUDGE

24

25 ECRO:  JUSTIN WALKER
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1 HEARING re Notice of Agenda of Matters Scheduled for the

2 Telephonic Hearing on May 11, 2021 at 2:00 P.M. (ET)

3

4 HEARING re Motion to Authorize : Joint Motion of Debtors and

5 Creditors' Committee for Entry of an Order Authorizing Final

6 Resolution of Debtors' Cases and Granting Related Relief

7 filed by Sunny Singh on behalf of The Great Atlantic &

8 Pacific Tea Company, Inc.  (ECF #4726)

9

10 HEARING re (Resolved and Notice of Withdrawal filed on

11 5/10/2021 document #4804) Response Oracles Response To And

12 Rights Reservation Regarding The Joint Motion Of Debtors And

13 Creditors Committee For Entry Of An Order Authorizing Final

14 Resolution Of Debtors Cases And Granting Related Relief

15 (related document(s)4726) (ECF 4767)

16

17 HEARING re (Resolved) Objection to the Joint Motion of

18 Debtors and Creditors' Committee for Entry of an Order

19 Authorizing Final Resolution of Debtors' Cases and Granting

20 Relief (related document(s)4726) filed by Steven Benvenisti

21 on behalf of Sheria Hammock (ECF #4800)

22

23 HEARING re (Resolved) Response to Motion For an Order

24 Authorizing Final Resolution of Debtors' Cases and Granting

25 Related Relief (related document(s)4726) filed by Steven
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1 Seltzer on behalf of Marie Bridgemahon, Sade Bridgemahon.

2 (ECF #4769)

3

4 HEARING re Objection to Motion (related document(s)4726)

5 filed by Tracy L. Klestadt on behalf of McKesson

6 Corporation. (ECF #4 770)

7

8 HEARING re Objection of the United States Trustee to the

9 Joint Motion of the Debtors and the Creditors Committee For

10 Entry of an Order Authorizing Final Resolution of Debtors

11 Cases and Granting Related Relief (related document(s)4726)

12 filed by Brian S. Masumoto on behalf of United States

13 Trustee (ECF #4792)

14

15 HEARING re Objection to the Motion to Dismiss Claim 4565

16 filed by Rosemarie Yusen. (ECF 4738)

17

18 HEARING re Motion to Authorize Claim Payment filed by

19 Theresa M. Lucadamo (ECF #4 788)

20

21 HEARING re Motion to Authorize /Notice of Motion for hearing

22 (related document(s)3481, 4206, 4210, 3764) filed by Stephen

23 Hinds. (ECF #4791)

24

25
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1 HEARING re Notice of Filing Revised Proposed Order and

2 Schedules to Case Resolution Motion (related

3 document(s)4726) filed by Sunny Singh on behalf of The Great

4 Atlantic & Pacific Tea Company, Inc. (ECF #4805)

5

6 HEARING re Response/ Debtors' Omnibus Reply in Support of

7 Case Resolution Motion (related document(s)4726, 4770, 4769,

8 4767, 4792) filed by Sunny Singh on behalf of The Great

9 Atlantic & Pacific Tea Company, Inc. (ECF #4 798)

10

11 HEARING re Objection I Debtors' Omnibus Objection to Motions

12 to Authorize Claims (related document(s)4788, 4738, 4791)

13 filed by Sunny Singh on behalf of The Great Atlantic &

14 Pacific Tea Company, Inc. (ECF #4801)

15

16 HEARING re Notice of Certification of Publication of James

17 A. Mapplethorpe Regarding Notice of Joint Motion of Debtors

18 and Creditors Committee for Entry of an Order Authorizing

19 Final Resolution of Debtors Cases and Granting Related

20 Relief (related document(s)4726) filed by Adam M. Adler on

21 behalf of Prime Clerk LLC. (ECF #4729)

22

23 HEARING re Affidavit of Service (ECF #4 730)

24

25

Page 4

Veritext Legal Solutions
212-267-6868 www.veritext.com 516-608-2400

Case 21-90002   Document 606-3   Filed in TXSB on 10/31/21   Page 18 of 139



1 HEARING re Response Of Mount Kellett Master Fund II L.P. (I)

2 In Support Of Motion For Order Authorizing Final Resolution

3 Of Debtors Cases And Granting Related Relief (ECF No. 4726),

4 And (II) In Opposition To McKesson Corporations Objection To

5 Motion For Order Authorizing Final Resolution Of Debtors

6 Cases And Granting Related Relief (ECF No. 4770) (related

7 document(s)4726) filed by Adam Craig Harris on behalf of

8 Mount Kellett Master Fund II, L.P. (ECF #4794)

9

10 HEARING re Response in Support of the Joint Motion of the

11 Debtors and the Creditors' Committee for Entry of an Order

12 Authorizing Final Resolution of Debtors' Cases and Granting

13 Further Related Relief (related document(s)4726) filed by

14 Marie B. Hahn on behalf of United Food and Commercial

15 Workers International Union (ECF #4795)

16

17 HEARING re Notice of Withdrawal Notice of Withdrawal Of

18 Oracle's Response To And Rights Reservation Regarding The

19 Joint Motion Of Debtors And Creditors' Committee For Entry

20 Of An Order Authorizing Final Resolution Of Debtors' Cases

21 And Granting Related Relief (related document(s)4767) filed

22 by Amish R. Doshi on behalf of Oracle America, Inc.

23 (ECF #4804)

24

25 Transcribed by:  Sonya Ledanski Hyde
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1 A P P E A R A N C E S :
2
3 WEIL, GOTSHAL & MANGES LLP
4      Attorneys for the Debtors
5      767 Fifth Avenue
6      New York, NY 10153
7
8 BY:  SUNNY SINGH (TELEPHONICALLY)
9      CLIFF SONKIN (TELEPHONICALLY)
10
11 COHEN, WEISS & SIMON LLP
12      Attorneys for UFCW on behalf of itself and its
13      constituent unions
14      900 Third Ave, Suite 2100
15      New York NY 10022
16
17 BY:  RICHARD SELTZER (TELEPHONICALLY)
18
19 SCHULTE ROTH & ZABEL LLP
20      Attorneys for Mount Kellett
21      919 Third Avenue
22      New York, NY 10022
23
24 BY:  ADAM HARRIS (TELEPHONICALLY)
25
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1 PACHULSKI STANG ZIEHL & JONES LLP
2      Attorneys for the Official Creditors Committee
3      780 Third Avenue, 34th Floor
4      New York, NY 10017
5
6 BY:  ROBERT FEINSTEIN (TELEPHONICALLY)
7      BRAD SANDLER (TELEPHONICALLY)
8
9 ZEICHNER ELLMAN & KRAUSE LLP
10      Attorneys for Insurance Group
11      1211 Avenue of the Americas, 40th Floor
12      New York, NY 10036
13
14 BY:  MICHAEL DAVIS (TELEPHONICALLY)
15
16 UNITED STATES DEPARTMENT OF JUSTICE
17      Attorneys for the U.S. Trustee
18      201 Varick Street, Suite 1006
19      New York, NY 10014
20
21 BY:  BRIAN MASUMOTO (TELEPHONICALLY)
22
23
24
25
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1 BUCHALTER LAW FIRM
2      Attorneys for McKesson
3      18400 Von Karman Avenue
4      Irvine, CA 92612
5
6 BY:  JEFFREY K. GARFINKLE (TELEPHONICALLY)
7
8 ROSEMARIE YUSEN, Pro Se
9 STEPHEN HINDS, Pro Se
10
11 ALSO PRESENT TELEPHONICALLY:
12
13 WILLIAM ANSPACH
14 RICHARD SELTZER
15 DANIEL SLATE
16 ADAM HARRIS
17 JEFFREY ROTHLEDER
18 RYAN BARBUR
19 ALIX BROZMAN
20 JEFFREY BURKHOFF
21 STEVEN BUSHINSKY
22 MICHAEL HAMERSKY
23 JOSEPH LEMKIN
24 CHRISTOPHER STAUBLE
25 KEITH WHITSON
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1 AMISH DOSHI
2 RICHARD MILIN
3 STEPHEN HINES
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
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1                     P R O C E E D I N G S

2           THE COURT:  Good afternoon, this is Judge Drain.

3 We’re here in In Re Great Atlantic & Pacific Tea Company,

4 Inc., et al. This is a completely telephonic hearing,

5 therefore, you should introduce yourself not only the first

6 time that you speak -- and if you’re a lawyer, your client -

7 - but also if you speak later, so that the court reporter

8 and I can put together your voice with your name.

9           There’s one authorized recording of this hearing.

10 It’s taken by Court Solutions, which will provide a copy

11 today or tomorrow to our clerk’s office.  If you want a

12 transcript of today’s hearing you should contact our clerk’s

13 office to arrange for the production of one.  Because this

14 hearing is completely telephonic, you need to keep your

15 phone on mute, unless of course you’re speaking, at which

16 point you should unmute yourself so that you can be heard.

17           So, with that introduction, I have the amended

18 agenda provided by the Debtors’ counsel, which still

19 reflects the basic contested matter that has been on the

20 agenda since the Debtor’s joint motion for Entry of an Order

21 Authorizing Final Resolution of the Debtors’ Cases and

22 Granting Related Relief was filed, but reflects some

23 withdrawals of responses and related documents.  So, I’m

24 happy to go down that agenda.

25           MR. SINGH:  Thank you, Your Honor.  Good
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1 afternoon, this is Sunny Singh of Weil Gotshal on behalf of

2 the Debtors.  Your Honor, can you hear me okay?

3           THE COURT:  Yes, I can hear you fine, thanks.

4           MR. SINGH:  Okay, perfect.  So thank you, Your

5 Honor.  As you noted, we did file today’s agenda and the

6 only motion is the case resolution motion.  Your Honor, I’m

7 joined today by my colleague, Cliff Sonkin.  And I am very

8 pleased to be here before you on the Debtors’ motion and

9 request for approval of the case resolution motion.

10           As Your Honor saw from the motion in the papers

11 that have been filed, the Debtors have been working side by

12 side with their key constituents, mainly the unions, the

13 pension plans, creditor’s committee and our remaining

14 secured creditor and their counsel and advisors to develop

15 what we think is a very practical and pragmatic solution to

16 conclude these cases in a way that will maximize recoveries

17 to administrative creditors and get distributions out as

18 quickly as possible.

19           I would like to thank all those parties and their

20 advisors on working with the Debtors on this motion in

21 getting us to this point, which we really do think is the

22 best and most obvious choice to resolve these longstanding

23 Chapter 11 cases.

24           Your Honor, with respect to notice, I thought it’d

25 be helpful for you to just know who we notice.  I know we’ve
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1 laid it out in the motion but just so you have it, and some

2 of the responses and inquiries we’ve been getting, which

3 we’ve been working with, with primarily Mr. Seltzer and his

4 colleagues to make sure people understand exactly what’s

5 happening.

6           We filed a motion on March 19th giving folks 36

7 days to -- giving everyone 36 days to object, which, the

8 objection was April 23rd -- and 54 days total notice of

9 today’s hearing.  All entities and persons who filed a proof

10 of claim, you know, administrative, prepetition, etc., in

11 these Chapter 11 cases received the creditor notice, which

12 was really to simplify the number of documents being served

13 on claimants, Your Honor, and many of them are individuals,

14 former employees of A&P; and, frankly, to minimize the cost

15 of mailing and preserve the limited funds we have.

16           The creditor notice was something we used back

17 when Your Honor approved the global settlement agreement,

18 and what we thought made sense here. It’s a shorter form of

19 the notice, includes a chart summary of the motion and all

20 of its key terms and, of course, advise parties of how to

21 access full versions for free if they wanted.

22           We served that notice on all creditors by regular

23 mail.  We also filed and caused to be published a

24 publication notice in the national edition of The New York

25 Times on March 24th, which included the creditor notice.
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1 And so in total of the 8,500 parties that were served, we

2 included with that creditor notice, you know, 7,500

3 claimants got the schedules as well, in an additional 45

4 pages.  So they could literally go on and see -- we thought

5 it would be helpful -- in which sort of schedule they fall.

6 Are they a disputed administrative creditor?  Are they an

7 allowed administrative creditor?  So that people really had

8 an understanding of when we were resolving these cases,

9 where they fell and if there were any actions they needed to

10 take.

11           In addition, Judge -- and we talk about this in

12 the motion -- about 550 people filed -- the union-

13 represented individuals filed their own claims.  But really

14 the right mechanic for them to participate in distributions

15 is through the union proofs of claim that were filed.  And

16 so what we advised these folks, in addition to the general

17 creditor notice through another mailing or related mailing,

18 was just explaining to them that they would be participating

19 through the union claim and that the Debtors would not be

20 addressing the merits of their individual-filed claim.  We

21 also told them, you know, what their individual allocated

22 amount was and the procedures if they wanted to dispute

23 those.

24           In addition to those 550 individuals, Your Honor,

25 that actually filed a claim, what we did was we sent all of
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1 the former employees, regardless of whether a claim was

2 filed or not, the -- what we call the URI notice, the Union

3 Represented Individual notice.  That’s about 28,000 people

4 that were sent via First Class mail.  We had, I should note,

5 about -- somewhere in the range of 2,400 undeliverable

6 notices because of old addresses, people move, change

7 circumstances, etc.  And we’ve been coordinating with the

8 unions where we can get updated addresses to get those folks

9 an updated mailing or the same package, I should say, but to

10 the correct address and that’s been sort of an ongoing

11 process.

12           I would note, Your Honor, also to make sure that

13 none of those individuals where we have updated addresses

14 are prejudiced.  We’ve extended their claim dispute

15 deadline, and it’s noted in the revised order, to June 25th.

16           In addition to those individuals, Your Honor,

17 obviously we serve the MSL, which is, you know, another 200

18 entities with email notice and another about 500 entities --

19 you know, insurance claimants, where we had information,

20 state AGs, the creditor notice.

21           So, and then finally, the Prime Clerk website

22 obviously has all of the information prominently displayed.

23 As soon as you get to the website, you can easily download

24 it and get the information for free.  So, I think we did as

25 much as we possibly could, Your Honor, to make sure
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1 everybody that had an interest in these cases was made

2 aware, had a summary -- at least a summary of the motion of

3 the schedules, if not more, and had full notice of what was

4 going on today.

5           We’ve been getting, Your Honor, since we filed the

6 motion about -- you know, we’ve certainly been getting

7 informal inquiries.  Obviously, we’ve got formal responses

8 we’ll deal with today.  But I would categorize them as

9 follows:  As I noted, there’s, of course, the process for

10 individual members to challenge their allocated amount.

11 Those inquiries are to be directed to the Debtors of the

12 unions in the first instance.

13           To date, we’ve received a little over 85

14 individual allocation dispute forms.  I think the unions

15 have gotten some as well.  Mr. Seltzer can speak to that.  I

16 know he has, including some that overlap and are

17 duplicative.  We’ve been having calls with the unions, Mr.

18 Seltzer and his colleagues, to make sure we’re coordinating

19 and handling all of those and have a process for getting

20 back to people.

21           None of those inquiries or disputes, I should say,

22 go to the substance of the relief we’re seeking.  It’s more

23 of, you know, relating to their individual allocated amount.

24 You know, should they get more, etc., and we’re reviewing

25 those.
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1           I would note, Judge, that at the time we filed the

2 motion -- you probably saw this in the order -- we agreed

3 with the unions to reserve $500,000 of any distribution in

4 connection with these potential responses we were going to

5 get.  We didn’t know at the time what the feedback would be

6 and whether there would need to be potential amendments.

7           Given the low -- relatively low number of

8 responses we’ve received and based on ours and the union’s

9 review of those responses, we’re not expecting there to be

10 many or, frankly, I should say any changes to the

11 allocations and total claim amount.  Therefore, in agreement

12 with the unions, we’ve reduced the reserve to $250,000 so

13 that some more money can go out the door in connection with

14 distributions.

15           Your Honor, with respect to the motion itself, you

16 know, we’ve also been getting just general inquiries

17 informally, phone calls, emails, etc.  The Weil team has

18 fielded probably over 50 or so calls.  We’ve had another 50

19 or so go -- calls and emails to the company. Most of these

20 just go to questions about process and what’s happening in

21 individual treatment of individual claims.  I think we’ve

22 satisfied all of those parties, other than the ones that are

23 still scheduled to be heard today, and we’ve been fielding

24 those and trying to get folks information and help them

25 understand to the best of our ability.
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1           In that connection, Your Honor, we did get some

2 comments to the proposed order that were incorporated into

3 the version we filed on Friday with our reply.  One

4 important one, although very technical, is just changes

5 regarding our insurance agreements.  Your Honor, instead of

6 assuming the insurance agreements and having academic

7 debates, you know, about cure or adequate assurance, etc.,

8 we’ve modified it so that the insurance contracts just

9 continue as is.

10           You know, we’ve been coordinating with our

11 insurers for years on all this and would prefer to just

12 maintain status quo, which is the intention, and we thought

13 it was just simpler to do that.

14           In addition, Your Honor, we did file this morning

15 just some more cleanup changes, really going to the issue of

16 -- it turns out there were a few, a handful really of

17 secured claims that still need to be addressed. We’ve

18 already objected to all of these but they did have pending

19 responses that will need to be addressed.  In the Debtors’

20 view, none of the secured claims or asserted secured claims

21 are valid as secured claims.  But so as to not prejudice

22 these parties, we’ve modified the order to provide that

23 we’ll reserve for those secured claims if they’re still

24 pending when they make a distribution.  And, of course, in

25 keeping with the absolute priority rule, that reserve will
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1 be at 100 cents.

2           I think it’s more likely to be the case, Your

3 Honor, that we’ll be pursuing our objection to get these

4 claims off of the secured status on the docket if the

5 parties can’t come to resolution in advance of a

6 distribution.  But I want to --

7           THE COURT:  Can I interrupt you?  The changes that

8 you’ve described so far, these are all embodied in the

9 blackline order that was sent to chambers?

10           MR. SINGH:  Yes, Your Honor, yes.

11           THE COURT:  Okay.  And I’ve reviewed that.

12           MR. SINGH:  Yes, Your Honor.  No further changes.

13 It was the version we delivered and it’s filed on the docket

14 this morning.

15           THE COURT:  Okay, fine, thanks.

16           MR. SINGH:  Sure.  Your Honor, so then I think

17 that leaves us with the formal responses that were filed to

18 the motion as reflected on the agenda, and I can tick

19 through these.  We have resolved some of them.

20           First, Your Honor, there was the reservation of

21 rights that was filed by Oracle.  They have withdrawn that.

22 We’ve resolved their reservation of rights.  Actually, we’ve

23 agreed to an allowed administrative expense claim with

24 Oracle that’s reflected in the latest schedules that were

25 filed this morning.
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1           There’s also the response filed by Mr. and Mrs.

2 Bridgemahon. I think I’m pronouncing that correctly.  That

3 related to -- you know, they were seeking confirmation that

4 they can pursue available insurance for a prepetition

5 injury, notwithstanding the motion.  We’ve confirmed that

6 with them, actually spoken with their counsel about the

7 certification process that’s contemplated by the motion, and

8 that response has been withdrawn.  And I expect we’ll be

9 able to resolve their stay relief request rather quickly.

10           Similarly, Your Honor, yesterday an additional

11 objection was filed in the afternoon by a Ms. Hammock, also

12 seeking stay relief.  We’ve -- or on behalf of, I should

13 say, Ms. Hammock.  We’ve spoken to their counsel about a

14 certification process, and counsel has agreed to withdraw

15 the objection as to the case resolution motion, so I don’t

16 think that’s an issue for today.

17           We’ve got a few individuals who have pending

18 inquiries regarding their claims.  That’s Mr. Hinds, Ms.

19 Yusen and Ms. Lucadamo.  And so I think some of them may be

20 on the phone today that we’ll address.  There’s then the

21 McKesson Corporation objection that’s still pending.  And,

22 Your Honor, finally, we have the objection of the U.S.

23 Trustee that was filed late on Thursday, the 6th, that’s

24 also still pending.

25           So, Your Honor, that’s the state of play as to
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1 where we are on the matters for today.  I’m happy to answer

2 questions up to this point and then I can sort of suggest to

3 Your Honor how to go forward if you have any questions, of

4 course.

5           THE COURT:  I have comments on the proposed order.

6 But at this point, you’ve addressed the only question I had

7 to begin the hearing, which was just to go through the

8 different forms of notice that were given.

9           MR. SINGH:  Okay.

10           THE COURT:  As you said, the Debtors’ reply to the

11 objections did that to some extent but I wanted some more

12 from you on the union process, which -- or, again, the union

13 employee process, which you’ve given me.  And I also have,

14 in addition to that, the statement in paragraph 16 of the

15 union’s response to the motion, which also notes that many

16 of the locals for the ISCW have had their own communications

17 to their employees about the allocation process for the

18 claims that were asserted by the union and duplicate claims

19 that were asserted by various union employees.  So, I think

20 I’m clear on the notice (indiscernible).

21           MR. SINGH:  Great.  Thank you, Your Honor.  So,

22 Your Honor, you know, the papers really lay out the open

23 points and issues.  I know Your Honor has read them.  I

24 don’t intend to repeat the arguments in the papers to open.

25 I thought what might make the most sense and be the most
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1 efficient, Your Honor, is if Your Honor would -- or if the

2 parties would like to speak in support of the motion.  I

3 know Mr. Seltzer was planning to address Your Honor and

4 update you on the union process as well -- a little more

5 flavor on what his clients and some of his colleagues have

6 been seeing.  And then, of course, the objectors can be

7 heard.  And if it’s okay, Your Honor, I’ll just reply to the

8 arguments at that time from -- on any open issues from the

9 objecting parties.

10           THE COURT:  Okay, that’s fine.  And, again, I have

11 read the pleadings on this.  But to the extent people want

12 to also speak, I’m happy to hear them.  So, I do have

13 statements by both the ISCW and Mount Kellett in support of

14 the motion.  I’m happy to hear from their counsel and anyone

15 else that wants to speak in support of the motion.

16           MR. SELTZER:  Yes, Your Honor, it’s Richard

17 Seltzer.  Can you hear me okay?

18           THE COURT:  Yes, fine, thanks.

19           MR. SELTZER:  Good afternoon, Your Honor.  Richard

20 Seltzer of Cohen Weiss & Simon for the UFCW on behalf of

21 itself and its constituent unions.  First, Your Honor, I’ve

22 not had the pleasure of appearing before the Court in quite

23 a while and I just hope the Court and the parties, the

24 counsel and families have all survived the pandemic as well

25 as possible.
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1           On the current motion, the unions and their

2 counsel have worked very long and hard to try to bring this

3 case to a close efficiently, equitably and cooperatively --

4 understanding, regrettably, that in this case and as in many

5 current Chapter 11s, the distribution is limited to a

6 distribution on administrative claims and a fairly minimal

7 distribution on them.

8           We want to achieve that distribution, as

9 appropriate, as quickly as can be done.  So, at least this

10 administration goes out to thousands of former employees,

11 some of whom will be receiving nothing because they worked

12 out their -- they took their paid time off during the end of

13 the bankruptcy, some of which -- whom will receive larger

14 amounts, and some of whom are owed a certain lump sum and

15 other amounts will receive distributions in the thousands of

16 dollars.

17           It’s my understanding that none of the parties

18 objecting to the motion object to the part of the motion

19 that deals with the resolution of the local union and union

20 claims and the means for dealing with any allocation issues

21 raised by issues.  The unions and my firm have been quite

22 busy over the last couple of weeks fielding numerous phone

23 calls, emails, working with local unions, working with

24 former individuals, many of whom are not used to complex

25 bankruptcy filings, explaining what it means, explaining
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1 that they didn’t have to do anything if they didn’t disagree

2 with the motion or with the allocated amounts; explaining

3 things like Worker’s Compensation, explaining why there was

4 not a further severance distribution, and just explaining

5 the process, frankly.

6           Prior to that, we worked long, and hard, and

7 closely with the Debtors in particular to try to work out

8 these procedures in a way that we thought was fair and

9 helped to bring the case to a close.  We hope that there is

10 not an inordinate further delay because we would like to get

11 these distributions to former employees as quickly,

12 consistent with the bankruptcy rules and law, as we can.

13           I will leave it to counsel for the Debtor to deal

14 with these particular objections, but it is our view that

15 this is the best, and most efficient, and equitable way, and

16 the least costly way to close these cases -- and that this

17 requested order implements appropriately the global

18 settlement agreement that we know did not make a distinction

19 between the estates.  And with that note, I think I’ll close

20 my comments and thank the Court for its attention.

21           THE COURT:  Okay.  Can I just -- I had one

22 question, Mr. Seltzer.  Let’s project forward to probably

23 sometime in July when the allocation reconciliation process

24 is done, i.e., you’ve covered the people that are getting

25 the extension into June 25th.  Who actually is going to make
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1 the distribution to the former union employees?  Will it be

2 the union or will it be the Newco distribution agent?

3           MR. SELTZER:  Richard Seltzer, Cohen Weiss &

4 Simon, for the UFCW.  It will be the distribution agent,

5 Your Honor, not the union.

6           THE COURT:  Okay.  So, the union will confer with

7 her, having already conferred with the Debtors’ counsel and

8 confirm that the allegations that they will give the

9 distribution agent are correct.  And then the distribution

10 agent will make the distribution?

11           MR. SELTZER:  That is correct, Your Honor.

12           THE COURT:  Okay, all right, thank you.  All

13 right.

14           MR. HARRIS:  Your Honor, if I may, it’s Adam

15 Harris from Schulte Roth & Zabel on behalf of Mount Kellett.

16 Your Honor, first of all, thanks very much for taking the

17 time today to hear this motion.  I echo many of the

18 sentiments made by both Mr. Singh and Mr. Seltzer with

19 respect to the procedures that are before Your Honor.

20           I would say to Your Honor that over the course of

21 the many years that this case has been pending and

22 subsequent to both the initial sale of substantially all the

23 operating assets and the approval of the GSA, the parties

24 have looked at and consider many of the potential available

25 alternatives to winding down these cases, including whether
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1 there could be a confirmed plan of reorganization that would

2 solicit the consents of the necessary parties in order to

3 make distributions of less than 100 cents to those creditors

4 who would otherwise be entitled to that under Section 1129

5 of the Bankruptcy Code.

6           We’ve looked at all those different things, and

7 given the number of different creditors here, the amounts

8 available for distribution, and the costs associated with

9 the various different alternatives, I think the parties

10 reached consensus that, moving forward with the type of

11 procedures that are before Your Honor today was the most

12 efficient, most expeditious and least disruptive to the

13 overall process, given the disruption that’s already been

14 caused to creditors in these cases.

15           So, Your Honor, we would -- are very much in

16 support of the approval of the procedures that are before

17 Your Honor today, which we do believe is consistent with and

18 implements the letter and intent of the global settlement

19 agreement.  I would note, relative to some of the objectors,

20 particularly McKesson’s objection, that we do believe it is

21 important for the Court in connection with these procedures,

22 if they are approved, that the Court reaffirm the prior

23 orders and stipulations that have been entered in the case

24 and leave them in full force and effect because they have

25 been relied on by my client and other parties in this case
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1 in moving forward to the point where we are today and for

2 which we’ve given significant consideration.

3           So, with that, Your Honor, we would like to simply

4 say that we are very supportive of the outcome that’s being

5 proposed today and would ask your Court -- Your Honor to

6 grant the relief as requested.  Thank you.

7           THE COURT:  Okay.  I had a couple questions for

8 you, Mr. Harris.  And actually this one was sort of a

9 general question but I’ll ask it since you raised the point.

10 Under Section 349 of the Bankruptcy Code, which is entitled

11 Effective Dismissal, i.e., dismissal of a case, 349(b) says,

12 unless the Court for cause orders otherwise, a dismissal of

13 the case, under than under Section 742, which doesn’t apply,

14 reinstates any proceeding or custodianships who proceeded

15 under Section 543, reinstates any transfer avoided under

16 various sections or preserved under various sections of the

17 code, and any lien avoided under Section 506(d) of this

18 title vacates any order of judgment or transfer order, and

19 under Section 522(i)(1) 542, 550 and 553, and re-vests the

20 property of the estate and the entity in which such property

21 was vested immediately before the commencement of the case.

22           So, I think the order, and the motion seeking the

23 order, seeks to basically keep in place all orders entered

24 in the case.  It seems to be under 349(b), that’s

25 unnecessary except for certain types of orders.  So, it’s
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1 largely belt and suspenders, I think, right?  Obviously,

2 sale orders, which transfer property, would need to be

3 confirmed.  But obviously people rely on sale orders, they

4 rely on assumption orders and assignment orders, so that

5 makes sense.  People have relied on settlements and the like

6 as well, and certainly no one has objected to that.

7           But I can’t think of any other orders that would,

8 in fact, be negated by dismissal.  So, I’m looking at this

9 request as perhaps overly broad but, on the other hand,

10 doing no harm by being overly broad.  Am I missing

11 something?

12           MR. HARRIS:  I don’t think so, Your Honor.  I

13 mean, I think the categories that you identified with

14 respect to the sales assumptions, settlements, which I also

15 would include under the category of settlements --

16 settlements of avoidance actions are all appropriate for

17 keeping in full force and effect and probably constitute,

18 particularly with respect to the GSA, the vast majority of

19 the orders other than purely administrative ones that have

20 been entered by the Court during the course of these cases.

21           Mr. Singh may have additional items that come to

22 his mind but I would tend to agree with Your Honor that

23 while the language may be somewhat broader than might

24 arguably be necessary, I don’t think there’s any harm in

25 using the broader approach.
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1           THE COURT:  Okay.  And then -- go ahead, Mr.

2 Singh?

3           MR. SINGH:  Oh, I’m sorry, Your Honor.  Sunny

4 Singh, Weil Gotshal, on behalf of the Debtors.  Your Honor,

5 I was just going to say I agree with Mr. Harris.  It was

6 actually intentional to get more of a belt and suspenders at

7 this point because of, in particular, the dozens of sale

8 orders we had.  Your Honor may recall we were -- it wasn’t

9 just a couple of going concern transactions.  We certainly

10 had those.  But the sale orders, in particular, I can’t

11 remember, maybe 25 or close to 40 separate sale transactions

12 for individual stores.

13           THE COURT:  Right.

14           MR. SINGH:  And orders stemming from those --

15 (indiscernible) stipulations, etc.  So, there’s just been a

16 lot of activity.  And rather than go back and sort of list

17 out which ones 349(b) would not apply to, we thought this

18 was the safer and, frankly, would just raise less questions

19 from those parties that were relying on those orders.

20           THE COURT:  Okay.  And then this is also a

21 question for Mr. Harris, although the Debtors may want to be

22 involved in it, too.  In Mount Kellett’s response to the

23 motion, paragraph 10, it states that -- which is clear -- in

24 accordance with the proposed case resolution procedures, all

25 rights, title and interest in and to Mount Kellett’s

Page 28

Veritext Legal Solutions
212-267-6868 www.veritext.com 516-608-2400

Case 21-90002   Document 606-3   Filed in TXSB on 10/31/21   Page 42 of 139



1 collateral would be transferred to Mount Kellett.  And then

2 it goes on to state:  To the extent Mount Kellett wants Wind

3 Down Co’s assistance in continuing to monetize those assets,

4 it will enter into a consulting agreement with Wind Down Co

5 and pay the costs associated with those services.  It will

6 also retain under that agreement the right to consent or

7 approve to any proposed settlement, sale or disposition of

8 its assets that Wind Down Co may be administering -- which

9 all makes sense to me.

10           When I look at the order, however -- and I’m

11 looking at the blackline that came in this morning -- and

12 focus on paragraphs 7-9, that does raise a little bit of

13 confusion.  Because, first, 7 says that Wind Down -- this is

14 paragraph 7 -- Wind Down Co, on behalf of itself and each of

15 the dismissed Debtors, is authorized and empowered to -- and

16 then it says, enter into and perform under a consulting

17 agreement, which is fine.

18           But then it says on the next page, there’s a

19 proviso, which is that:  Provided that solely with respect

20 to any assets that are secured creditor assets and holder in

21 part, the consent of the secured creditor or secured

22 creditor SPV shall be required.  And there’s a second

23 proviso later down that has the same language in it.

24           I guess what I would like to see there is that the

25 consent would be required to the extent provided for in the
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1 consulting agreement so everyone knows at the start of the

2 relationship what it is that needs secured creditor consent.

3           MR. HARRIS:  Your Honor, Adam Harris for Schulte

4 Roth on behalf of Mount Kellett.  That clarification would

5 be fine, Your Honor.  Just for purposes of the record, the

6 only area of effectively crossover with respect to assets

7 that both the estate and Mount Kellett will have an interest

8 in really are proceeds of remaining avoidance actions, which

9 is principally the McKesson avoidance actions.

10           THE COURT:  Right.

11           MR. HARRIS:  Everything else falls into either one

12 bucket or the other, but there’s not really crossover as it

13 relates to those.  So, I’m happy to make that clear in the

14 consulting agreement, Your Honor.

15           THE COURT:  Okay.  And I think you’re going to

16 raise my next -- you’ve basically touched on my next

17 question.  I think -- I agree with you.  It appears to me

18 that the only overlap or crossover where the secured

19 creditor assets are intertwined with the other assets is the

20 remaining avoidance litigation, which I gather is just the

21 McKesson litigation at this point.

22           So, I think, while we don’t have the consulting

23 agreement yet, we should put in the order that where there

24 is an overlap with avoidance actions, the consent should not

25 be unreasonably withheld.

Page 30

Veritext Legal Solutions
212-267-6868 www.veritext.com 516-608-2400

Case 21-90002   Document 606-3   Filed in TXSB on 10/31/21   Page 44 of 139



1           MR. HARRIS:  That’s fine, Your Honor.  Adam Harris

2 from Schulte.

3           THE COURT:  Okay.

4           MR. HARRIS:  That’s fine, Your Honor.

5           THE COURT:  Okay.  And then paragraph 8 deals with

6 the cost of this, of administering the distributable assets.

7 And the new sentence, which is at the bottom of the redline

8 on page 7, says:  The compensation obligations for the

9 responsible officer defined below and other expenses of Wind

10 Down Co shall be allocated between the secured creditor and

11 Wind Down Co payable from the administrative creditor to

12 distribute all assets according to terms to be agreed

13 between the secured creditor and Wind Down Co.

14           And I think, again, it seems to me that that’s --

15 that should say, according to terms to be agreed to --

16 agreed between the secured creditor and Wind Down Co in the

17 consulting agreement and with respect to the...  How are we

18 going to define them?  Crossover assets?  It’s, in essence,

19 the avoidance litigation -- a reasonable allocation.  I

20 would even suggest pro rata allocation as to those crossover

21 assets.

22           MR. HARRIS:  Your Honor, Adam Harris from Schulte

23 Roth on behalf of Mount Kellett.  That’s fine, Your Honor.

24 We, as recently as yesterday or the day before, had a

25 conversation with Mr. Singh on a Wind Down budget.  I
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1 believe we’ve pretty much reconciled all the line items.

2 And just for your -- so Your Honor is aware, the intention

3 here is that there -- the estate is currently holding a

4 little over $5 million of cash collateral of the secured

5 lender.  And what we are working through, Your Honor, is how

6 much of that cash they will hold back in order to basically

7 underwrite various costs and expenses that are anticipated

8 to be incurred both as it relates to things like the

9 McKesson litigation where we need to fund some costs and

10 expenses of counsel, but also for a variety of other line

11 items, including things like Prime Clerk maintaining their

12 website, the cost of winding down the books and records,

13 dissolving the company’s final tax returns.  All those kinds

14 of things as well as the wages and severance for the

15 remaining employees of the company.

16           So, we’re very close, and Mr. Singh can agree or

17 disagree, but I think we’re very close on the final numbers

18 on that.  And all of that is going to be built into the --

19 what I now refer to as the consulting and funding agreement,

20 Your Honor.

21           MR. SINGH:  Yes, Your Honor, it’s Sunny Singh.

22 I’m happy to confirm that, you know, Mr. Harris is exactly

23 right. And, Your Honor, to sort of confirm the question you

24 ask, with respect to the McKesson costs, you know, we’re

25 just going to -- we’re taking a very simple approach.  If
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1 it’s just secured lender-related activity, you know, they

2 pay the freight.  If it’s just claims and distributions

3 activity, the estate out of the 10.65 pays the freight.  If

4 -- with respect to McKesson, we’re just going to prorate it

5 because that’s the agreement.  And with respect to

6 everything else, Your Honor, for the most part -- and we’re

7 just confirming and finalizing this -- for the most part,

8 we’re just going to split the expenses between the secured

9 creditor and the estate.  That’s the approach we’re taking.

10           And as Mr. Harris said, there’s a line item budget

11 that we’ll probably just attach to the consulting agreement

12 or just confirm that everyone’s seeing eye-to-eye.  But it’s

13 very close to being done.

14           THE COURT:  Okay.  Well, if I were to grant this

15 motion, I think the order should make some reference to that

16 allocation, as laid out -- you know, to be consistent with

17 the allocation laid out on the record of the hearing.

18           MR. SINGH:  Yes, Your Honor, I think we can refer

19 to the record of the hearing, which makes sense.  One thing

20 we added, Judge, just for reporting -- another change we had

21 here was that we were going to report the distributions and

22 expenses on a quarterly basis.  We -- the Debtors are

23 planning to include the estate’s share of expenses for that

24 prior quarter so people have information about that and can

25 track it.
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1           THE COURT:  Okay.  All right, thank you.  Those

2 are my questions tied to the secured creditor for now.  Does

3 anyone else want to say anything in support of the motion?

4           MR. FEINSTEIN:  Yes, Your Honor.  I had my hand

5 raised.

6           THE COURT:  Go ahead.

7           MR. FEINSTEIN:  It’s Robert Feinstein, Your Honor.

8 Pachulski Stang Ziehl & Jones, counsel for the Official

9 Creditors Committee.  And I’m joined by my colleague Brad

10 Sandler.  Your Honor, let me be brief and just point out

11 that the global settlement was negotiated and approved by

12 the Court almost five years ago -- and that it’s time to end

13 the case, make final distributions.  And the motion, the

14 case closing motion, is the logical consequence of that.  It

15 shouldn’t be controversial, though it’s drawn a couple of

16 objections, because it really was preordained by the global

17 settlement, which set forth how assets were going to be

18 monetized, how they were going to be divided, how costs were

19 going to be bored, and ultimately distributions were going

20 to be made.

21           It’s unfortunate that everybody knew this estate

22 was administratively insolvent and that the distribution to

23 administrative claimants would only be a fraction of the

24 full amount.  The $10 million and change that was made

25 available to the estate was made possible by the Committee’s
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1 challenge proceeding against the Secured Lender, and that

2 led to a full-blown, fairly comprehensive, heavily

3 negotiated settlement in the global settlement.  So, it’s

4 our view that it’s time to consummate the settlement, and we

5 think that the case closing motion does precisely that.

6           I don’t want to repeat what’s been said already or

7 to steal any of Mr. Singh’s thunder in dealing with the two

8 remaining objections, if you will.  I did want to address

9 them very briefly, though, Your Honor.  And, first, to deal

10 with the -- just one argument in the U.S. Trustee’s motion -

11 - objection, rather, which is that the proposed structured

12 dismissal violates Jevic.

13           I don’t think that is the case, most importantly

14 because the distribution scheme is consistent with the order

15 of priorities in the statute.  And this -- I guess to

16 paraphrase Senator Lloyd Bentsen, Your Honor, I was

17 committee counsel in Jevic, I know Jevic very well.  This

18 case is not Jevic.  This is a strict adherence to the orders

19 of priority.  And there’s nothing in Jevic that says that

20 structured dismissals are impermissible.  Only that they’re

21 impermissible when they achieve a class skipping, as was the

22 case in Jevic.

23           And, as Your Honor noted, 349(b) of the Code

24 provides for the continuation of certain orders at the

25 discretion of the Court.  And that’s just proof positive
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1 that dismissal can be accompanied by other aspects of relief

2 consistent with Jevic and consistent with the statute, and

3 we think this is one of those instances where that’s

4 appropriate.

5           I think it’s also noteworthy, Your Honor, that of

6 all the thousands and thousands of creditors in this case,

7 the motion hasn’t drawn a substantive objection except from

8 one party and that’s McKesson.  And in that regard, Your

9 Honor, I guess I need to address McKesson’s objection

10 stating that they were excluded from the Committee’s

11 decision-making process.  And that’s true.  And I advised

12 Mr. Garfinkle of this before his objection was filed, that,

13 like so many things in this case, McKesson has been on the

14 outside with respect to the direction of the case and so

15 forth.

16           And candidly, Your Honor, and I have some proof of

17 this -- we think this is a strategy of trying to delay the

18 case and delaying and litigating everything in the hopes of

19 getting parties to just cave in on the McKesson preference

20 actions, which are tens of millions of dollars.  And there

21 are people waiting in line to share that money if it’s

22 produced.

23           Our firm’s had no role in this case really for

24 several years because we finished all of our preference

25 actions.  The only remaining ones that we didn’t handle were
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1 Pepsi, which has been settled, and McKesson, which, as Your

2 Honor knows, went through a failed summary judgment motion,

3 a failed mediation, and now McKesson’s pushing for trial.

4 And I think it’s scheduled for a trial in August.  The

5 Griffin Hamersky firm is handling that.

6           But if you look through the McKesson objection,

7 Your Honor, I think you’ll see it’s a pretty transparent

8 effort to throw sand in the gears in the hope of obtaining

9 some leverage.  And we don’t think this kind of gamesmanship

10 is appropriate.  So, McKesson argued, for example, that the

11 Committee didn’t include it in its decision making, but

12 that’s not really a grounded objection.  In fact, Mr.

13 Garfinkle says in his pleading, well, I’ll just consider

14 this as a motion by the Debtor instead of the Committee.  So

15 be it.

16           If you look at this on the merits of the motion,

17 there’s really no reason not to grant this motion.  The

18 McKesson objection really is a scattershot attack.  Why are

19 we talking about substantive consolidation?  There’s really

20 no proffer of how McKesson would benefit one way or another

21 on that issue.  And other arguments that are in their

22 objection are really (indiscernible).

23           I did want to say this on the record, though, Your

24 Honor.  A couple of days before McKesson filed its

25 objection, Mr. Garfinkle reached out to me and sent a draft
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1 of his objection and said, you know, this discusses the

2 Committee and maybe you want to think about this.  But he

3 invited me and others, I guess, to engage in “a broader

4 discussion of how to resolve the case,” which I can only

5 interpret as an effort to try to get parties to settle the

6 preference action to avoid this very objection today.

7           So, I think it’s important to look at the

8 objection and the arguments there in this particular

9 context, because I don’t think the arguments are well taken

10 and I think they’re interposed on pretextual grounds for

11 leverage.  So, I will turn it over to Mr. Singh to deal with

12 the objections in more detail.  I’m happy to answer any

13 questions, but I did want to make those comments for the

14 record.

15           Let me add, Your Honor, it’s good to see you,

16 albeit it on the dashboard.  Hopefully, someday we’ll all be

17 doing this in person soon.

18           THE COURT:  Okay, thank you.  Okay, anyone else

19 speaking in favor of the motion, and then I’ll hear from the

20 objectors?  Okay.  I don’t know if Mr. (indiscernible) --

21 Mr. Masumoto coordinated, but whoever wants to go first can

22 go first.

23           MR. GARFINKLE:  Your Honor, Jeff Garfinkle for

24 McKesson.  Can you hear me all right?

25           THE COURT:  Yes, I can hear you fine, thanks.
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1           MR. GARFINKLE:  Thank you.  I’d like to start with

2 the elephant in the room and make it as clear as I did on

3 November 18 -- I think it was November 18, 2018, where I

4 first -- and the Court may recall this; it was shortly after

5 the Sears case filed, there was a bad snowstorm, we had a

6 status conference in the underlying preference litigation

7 and I discussed with the Court the possibility that these

8 cases would be dismissed.  And the Court correctly, in

9 looking back at the transcript, said there’s a second

10 alternative and that’s to convert the cases to Chapter 7.

11           I want to deal with the elephant in the room to

12 make it very clear, as clear as I can make it, that

13 McKesson’s position on this motion is the same today as it

14 will be four months from now, depending on how McKesson --

15 the outcome of the litigation.  Or five months, whenever we

16 go to trial on this, and we will go to trial on this.  This

17 is not going to settle, notwithstanding the overture I made

18 to Mr. -- the Committee counsel about a broader resolution

19 of the case, not of the lawsuit.

20           McKesson fully understands, as clear as I can say

21 it, that the merits of these lawsuits will need to be

22 resolved, and McKesson is prepared to do so.  What I’m

23 dealing with and McKesson is dealing with is how we view the

24 economics of these cases and with a bottom line focus.

25           And I understand this is a bad situation, but it
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1 doesn’t mean we get to rewrite the Code and put in

2 provisions far, far beyond what a structured dismissal

3 typically looks at and looks like.  What we are presented

4 with is a 26-page -- I counted the paragraphs, there are

5 over 50 paragraphs -- order to resolve these cases, which

6 reads like a plan.

7           Now, I understand why, from a practical

8 standpoint, the Debtors -- and McKesson understands why,

9 from a practical standpoint, this motion has been filed.

10 But that doesn’t mean we get to rewrite the code and provide

11 a side door, which then becomes more and more expansive as

12 Debtors realize or take advantage of this.  And one need to

13 only look at the reply brief that was filed by the Debtor in

14 which they cite other dismissed cases that had structured

15 dismissals, that were very simple to see where this path is

16 going towards.  Basically, we’re bypassing 1129 and saying,

17 we’re going to do this when we can’t confirm a plan.  Where

18 does it end?

19           I know the Court has the Sears case.  I

20 represented a McKesson affiliate in that case.  And that

21 case -- and there was a status conference two weeks ago.

22 That case is $81 million negative right now.  Are we going

23 to see the same structured dismissal six months from now in

24 that case?  Is this becoming the new norm.

25           THE COURT:  Could you be more specific, rather
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1 than just ranting?

2           MR. GARFINKLE:  Yes, Your Honor.

3           THE COURT:  How is this a plan?

4           MR. GARFINKLE:  Automatic stay stays in place.

5 349 protections.

6           THE COURT:  Can we just stop there?  Can we stop

7 there?  349 itself contemplates the continuation of orders

8 for cause.

9           MR. GARFINKLE:  But in this case, what they’re

10 suggesting, and even before the outcome of the McKesson

11 preference litigations, is that McKesson will not be

12 entitled to the protections of 349(b) without a showing of

13 cause.  As the Court noted --

14           THE COURT:  This is a point you did not make in

15 your objection, by the way.

16           MR. GARFINKLE:  Your Honor, this got added.  We

17 did raise the 349 objection in our objection.  We said that

18 this violates Jevic.  I forget my objection.

19           THE COURT:  You said that the motion is like a

20 plan and you can’t rely on 349 as authority to do that,

21 citing Jevic.  You did not make the point that you just now

22 made, for the first time I believe, that an avoidance action

23 against McKesson -- the judgment, in respective, it cannot

24 be preserved upon the dismissal of the case.

25           MR. GARFINKLE:  Your Honor, I -- we should’ve made
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1 it more clear, but that is --

2           THE COURT:  You should have made it in the first

3 place.  But explain it to me now.  I’ll indulge you.

4           MR. GARFINKLE:  Yes, thank you, Your Honor.

5           THE COURT:  Well, let’s deal with the other

6 aspects.  I believe your objection itself states that the

7 courts have long held that upon dismissal of a case, orders

8 upon which parties have relied, like sale orders, like

9 assumption and assignment orders should be preserved.

10 Right?

11           MR. GARFINKLE:  Absolutely.  Absolutely, Your

12 Honor.  GSA is sacrosanct. All the sale orders are

13 sacrosanct.

14           THE COURT:  All right.  So that is not doing vast

15 damage to some notion that you have of the purpose of the

16 Bankruptcy Code and a Chapter 11 plan.

17           MR. GARFINKLE:  Yes.

18           THE COURT:  All right.

19           MR. GARFINKLE:  So, we look toward the -- we

20 pointed out the highlights of the provisions of the order.

21 We start at paragraph 28, the automatic stay stays in

22 effect.

23           THE COURT:  Well, can we stop there?  This is a

24 question I have for Mr. Singh based on my review of the

25 order.  One Debtor is continuing after this order is
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1 entered.  I believe the objection misconstrues the relief

2 sought but I want to confirm this when it says that a new

3 company is created, in fact, the lead Debtor is continuing

4 as the Debtor, remaining Debtor, and it’s the purposes of

5 this motion called the Wind Down Co.  But it is being

6 assigned all of the assets of the other Debtors.

7           So, it would seem to me that the automatic stay as

8 to that Debtor in the lead case would continue because it

9 hasn’t stopped.  It’s just continuing because it’s the

10 automatic stay and it’s in place pending the dismissal of

11 that case, which doesn’t happen here.  But I don’t

12 understand why the automatic stay would remain in place with

13 regard to the other Debtors.  They don’t have any property.

14 They transferred their property to the lead case Debtor.

15 Why would the automatic stay remain in place with regard to

16 the other Debtors?  It is, in terms of the Code, applicable.

17           MR. SINGH:  Your Honor, would you like me to

18 address that?  Sunny Singh on behalf --

19           THE COURT:  Yes, yes.

20           MR. SINGH:  Yes, Your Honor, you’re absolutely

21 correct in terms of the intent and the structure as to the

22 Debtor.  And I think you’re right, we can certainly clarify

23 that as to the dismissed Debtors, or more clearly I guess

24 you could say the automatic stay with respect to the

25 remaining Debtor, which is correct.  It’s just the name
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1 we’re using, Wind Down Co, for ease of reference, would stay

2 in place. But as you noted, it’s going to hold all the

3 assets.

4           And what we were trying to achieve as a practical

5 matter is just, you know, you don’t have general unsecured

6 claims, etc., taking actions inconsistent with this order.

7 But I’m happy to clarify in what is paragraph 28 of the

8 order that it’s with respect to the remaining Debtor is what

9 we’re talking about on the automatic stay.

10           THE COURT:  Okay.  And then the insurance-related

11 procedures would all apply to that Debtor, obviously.

12           MR. SINGH:  Exactly, Judge.  Exactly right.

13 Because it will hold all the assets.  And it’s already -- I

14 mean, Your Honor probably knows but for the most part, the

15 Great Atlantic & Pacific Tea Company was operating -- was

16 the operating entity of the Debtors, and so all the activity

17 is there anyway.  And so we’re not -- there’s really no

18 change needed to the insurance contracts, etc.  That’s how

19 it’s been working for years.

20           THE COURT:  Okay, all right.  I just wanted to

21 clear that up.  So, why don’t you go ahead, Mr. Garfinkle?

22           MR. GARFINKLE:  Thank you, Your Honor.  And that’s

23 a helpful clarification, and I agree with the Court in that

24 regard on the stay issue, that the automatic stay would only

25 apply to the Debtor that’s in the bankruptcy case.  This
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1 gets to some technical contracting issues, again, with

2 McKesson, because it was supplying pharmaceuticals to all of

3 the Debtors’ pharmacies, which were titled at the subsidiary

4 level, and there’s still remaining questions as to

5 recoupment and setoff.

6           And so, again, the order that’s been submitted

7 provides for preservation of setoff rights with the parties

8 but it is unclear, at least as I read it, as to whether

9 McKesson can retain those setoff rights for dismissed

10 Debtors.  Perhaps that’s an area of clarification that can

11 be given.  Again, McKesson’s contract for the distribution

12 or supply of pharmaceuticals was to A&P and all of its

13 subsidiaries.  They were all contract counterparties -- we

14 all signed on the agreement.

15           So, now we’re getting sued by one Debtor who’s

16 transferring -- who’s getting transferred all the assets of

17 the other Debtors.  They are all collectively the Plaintiff

18 through the Committee.  So, this raises the whole issue of -

19 - again, the 349 issue that we kind of go in a circle here,

20 that we’ve got 20 of the Debtors who McKesson was supplying,

21 who through their parent company were paying McKesson, get

22 their case -- they’re being dismissed.

23           Now, we can deal with all this, and I was going to

24 suggest this -- that the 349 issues with respect to McKesson

25 and other issues relating to this -- perhaps we should just
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1 delay them or have them reconsidered, just as to McKesson,

2 after trial in the three adversary proceedings as a solution

3 here.  And then we can address the 349 issues, the setoff

4 issues, and other post-trial dealings.  McKesson has every

5 confidence it’s going to prevail.  But we can deal with all

6 these issues post-trial.  And, again, we’re going to be

7 prepared to go to trial in August.

8           So, those are McKesson’s comments, Your Honor, and

9 thoughts.

10           THE COURT:  Okay.  Well, as to the setoff and

11 recoupment point, again, the lead case Debtor is going to be

12 transferred all of the assets of the other Debtors under

13 this motion, and also be responsible for all of the claims.

14 There won’t be enough money to pay any claims other than

15 administrative expenses and the secured claims.  And as to

16 administrative expenses, they won’t be paid except in part.

17 But the intention of the motion is also to preserve setoff

18 and recoupment rights.

19           I think -- let me just confirm this, but I think

20 it’s probably the case and should be made clear in paragraph

21 27 of the order that those setoff and recoupment rights are

22 preserved as they existed before the transfer and neither

23 expanded or reduced because of the transfer?  Is that the

24 intention, Mr. Singh?

25           MR. SINGH:  Absolutely, Your Honor.
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1           THE COURT:  Okay.  So, if McKesson had a setoff

2 claim against Debtor X, and Debtor X in the adversary

3 proceedings claim which is now owned by, or would be owned

4 by the Wind Down Co, prevails, then the fact that it’s now

5 owned by Wind Down Co doesn’t destroy mutuality for purposes

6 of setoff of McKesson’s claim against Debtor X.

7           Similarly, if McKesson had a setoff claim against

8 Debtor X and it was Debtor Y’s claim in the avoidance

9 litigation that prevails, the fact that it is now owned by

10 Wind Down Co, which also owns the obligations of Debtor X or

11 is responsible for the obligations of Debtor X, doesn’t

12 create a setoff rate against Wind Down Co, because it was

13 Debtor Y that won the lawsuit.

14           So, I think it should be made clear that those

15 setoff rights and rights of recoupment are preserved as of

16 the -- immediately before the date of the transfer to Wind

17 Down Co under the motion, and neither enhanced or reduced as

18 a result of that transfer.

19           MR. SINGH:  Understood, Your Honor.  We can make

20 that clarification.  That is the intent.

21           THE COURT:  Okay.  All right.

22           MR. GARFINKLE:  Your Honor, this is Jeff

23 Garfinkle.  That’s fine for McKesson.  We still have the

24 349(b) issue, which I believe should be resolved after

25 conclusion of the adversary proceeding.  And then the Court
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1 can decide whether that should be dealt with or needs to be

2 dealt with, depending on the adversary proceeding outcome.

3           THE COURT:  I don’t think that’s right.  I think

4 that if I’m to grant this motion which contemplates a

5 dismissal of all the cases except the lead case, then that

6 issue to the dismissed Debtors needs to be dealt with now.

7 And it seems to me, given that the global settlement

8 agreement was negotiated and entered into several years ago

9 and the parties have been relying on it since then,

10 including importantly the split on the avoidance litigation,

11 that there is cause to preserve the settlement embodied in

12 it, which includes avoidance recoveries, either under

13 settlements or litigated results.

14           Now, if the claim against McKesson always resided

15 in the particular claim that, assume for the moment -- this

16 is just a hypothetical -- that McKesson loses in the

17 litigation, that always resided in the lead case.  That

18 doesn’t have to be decided now because that case isn’t being

19 dismissed, although it seems to me that the same logic would

20 apply upon the dismissal of that case.  And this motion does

21 contemplate the eventual dismissal of that case.

22           MR. GARFINKLE:  Again, Jeff Garfinkle for

23 McKesson.  That’s right, Your Honor.  That’s why we ask

24 that, for the lead case, it not be predetermined until after

25 --
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1           THE COURT:  So, you’re saying just for the lead

2 case?

3           MR. GARFINKLE:  Yeah, for the lead case.

4           THE COURT:  Okay.  Well, the last ten minutes is

5 the first I thought of this because, again, it hadn’t been

6 raised.  I don’t know if the Debtors or any of the other

7 parties have thought about this point.

8           MR. GARFINKLE:  And I have one other point, Your

9 Honor, that came to mind as well, if I -- then I’ll pass the

10 podium, so to speak.

11           THE COURT:  Okay.

12           MR. GARFINKLE:  The other concern -- other concern

13 that McKesson has is -- and it came to me as I was reading

14 some of the changes that got put in place over the last

15 couple of days -- is right now there’s no sunset of Wind

16 Down Co.  And I’m just talking from 30 years of experience

17 watching these Wind Down kinds of liquidation trusts that

18 seem to go on in perpetuity.  And I’m not accusing Ms.

19 DeVito or anyone else at the Debtor for doing this.  It

20 becomes almost an annuity for management with little kind of

21 drive that typically I have the utmost respect for the U.S.

22 Trustee, who forces Chapter 7 Trustees to administer these

23 cases and get them closed quickly so they’re not

24 languishing.

25           Now, it’s a concern of McKesson that this Wind
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1 Down Co really doesn’t have a sunset or a means to getting

2 it be over, hopefully, in the next -- by the end of the

3 calendar year but certainly within the next year.

4           THE COURT:  All right.  Well, one of my comments

5 was on the dismissal of the remaining case, so we’ll address

6 that then.

7           MR. GARFINKLE:  Okay, thank you, Your Honor.

8           THE COURT:  So, going back to my question, I don’t

9 know if the Debtors or any of the other parties in favor of

10 this motion have any thoughts on the issue of reserving on

11 the 349 for cause provision as far as the lead case is

12 concerned, until that case is up for dismissal?

13           MR. HARRIS:  Your Honor, it’s Adam Harris on

14 behalf of Mount Kellett, from Schulte Roth.  If what Mr.

15 Garfinkle is suggesting is that the parties finish

16 discovery, engage in a trial, use the Court’s time and each

17 party’s resources, and if McKesson loses, that he then gets

18 to argue the 349 issue that the outcome shouldn’t be binding

19 and he shouldn’t be obligated to turn over the avoided

20 transfers, that seems to me to be an amazingly inefficient

21 use of everybody’s time and resources.

22           THE COURT:  Well, I agree with that.  It does seem

23 to me -- particularly, again, given that the global

24 settlement agreement was entered into years ago and major

25 constituencies in the case relied on that agreement,
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1 including its allocation of avoidance recoveries, that this

2 is a pretty tailor-made case for 349 preservation of an

3 order.

4           Technically, it isn’t really up for me now.  And,

5 frankly, one could, at that point, since that would be the

6 only thing left to distribute, convert the case and, you

7 know, even if 349 didn’t apply.  But I guess there is some

8 logic since it’s not a surviving company -- I’m sorry, since

9 it is not a dismissed case, that you wouldn’t really have

10 the 349 ruling at this point, although it seems to me to be

11 a no-brainer that you would eventually have it, and a total

12 waste of money to litigate over that issue.

13           MR. HARRIS:  Your Honor, Adam Harris again.  Just

14 as a follow-up.  I agree with Your Honor.  I guess the more

15 important -- and I think Your Honor has put this issue to

16 rest with your comments -- if the Court were inclined to see

17 that as an open issue --

18           THE COURT:  It doesn’t seem open to me, I have to

19 say.  It really doesn’t seem open.

20           MR. HARRIS:  Yeah, then I think, with that, Your

21 Honor, we can -- you know, we can -- subject to what Mr.

22 Singh thinks, we can preserve the issue for later

23 consideration, but I don’t know that anybody, based on Your

24 Honor’s comments would seriously want to litigate that, even

25 if McKesson were to lose in the avoidance proceedings.
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1           THE COURT:  Okay.

2           MR. SINGH:  Yes, Your Honor.  Sunny Singh, on

3 behalf of the Debtors.  I agree with your remarks and Mr.

4 Harris.  And, actually, that’s the way the order is already

5 set up.  If you read through and look at, you know,

6 paragraph 37 and then go to 38, it says -- 37, which is the

7 349 language, applies now as to the dismissed Debtors.  And

8 then as to the lead Debtor, you know, once the cases are

9 resolved or need to file a notice of case resolution, which

10 would then seek to apply this order and, in particular, the

11 349 language to the remaining Debtor, the Great Atlantic &

12 Tea Company, Inc.

13           So, I think the structure of the order is already

14 as Mr. Garfinkle has proposed or would like to see it, but I

15 couldn’t agree more with your sentiments and Mr. Harris that

16 -- certainly what we’re contemplating is that it would apply

17 because it would be an absolute waste of everybody’s time

18 and would make no sense if it didn’t apply.  But we did

19 structure it in two steps to deal with this issue.  It’s

20 already structured the way Your Honor is thinking about it.

21           THE COURT:  Okay.  So, I mean, just to clarify

22 that, I do see the structure in 37.  I think in 38 you

23 should probably state that that notice and case resolution

24 would seek entry of an order, as it does now in little Roman

25 ii, which would include the language now applicable to the
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1 lead case found in paragraph 37.

2           MR. SINGH:  We will do so, Your Honor.

3           THE COURT:  Okay.  All right.  Let me then -- I

4 think that’s -- I’ve heard from Mr. Garfinkle.  Then Mr.

5 Masumoto?

6           MR. MASUMOTO:  Good afternoon, Your Honor.  Brian

7 Masumoto for the Office of the United States Trustee.  Your

8 Honor, some of the points that Your Honor discussed have

9 been addressed in our pleading.  One thing that I would like

10 to emphasize, and in some respects it’s a repeat of what Mr.

11 Garfinkle said -- but the current structure essentially

12 appears to be incorporating the elements of a plan --

13 liquidating --

14           THE COURT:  I have the same question, Mr.

15 Masumoto.  What elements are you talking about, besides -- I

16 understand you’ve raised the exculpation provision.  Are

17 there any other elements that you’re referring to?

18           MR. MASUMOTO:  The normal provisions that you

19 would see under a plan are also evidenced here.  Now, again,

20 there’s an issue as to whether or not there’s a separate

21 Wind Down company being established or it’s essentially the

22 lead case.  But, again, those are terms that are typically

23 part of a plan.

24           There’s also the continued administration for

25 final fee applications and dispute resolution, establishment
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1 of reserves, the continued jurisdiction of the Court to deal

2 with --

3           THE COURT:  But there’s a remaining case.  This

4 isn’t dismissing all the cases.  There’s a remaining case,

5 so of course you would have fee applications.  Of course you

6 would have the stay in place for that case.  Of course that

7 Debtor has to deal with its assets and its liabilities.  So,

8 I --

9           MR. MASUMOTO:  All I’m saying, Your Honor, is that

10 those are -- these are all the types of provisions that

11 exist in a typical plan.  And, essentially, right now,

12 that’s been removed from the -- from the operations.

13 Essentially, they’re able to achieve a liquidating plan

14 without going through the process.

15           And, yes, you’re saying there’s a remaining case

16 but that’s what a plan addresses, how the estate is being

17 established post-reorganization.  There is -- in many plans

18 there is a whole provision for dealing with a dispute

19 resolution and, therefore, the establishment of reserves.

20 All of those things are essentially plan terms that exist.

21           And, yes, the major point that we are concerned

22 about is what’s regarded here or classified here as an

23 exculpation tracks language that you would normally see

24 regarding releases and injunctions.

25           Now, having said that, one of the problems that we
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1 did have with the exculpation language is that, looking at

2 the bare language as it is proposed in the order and that

3 was submitted in the summary that was noticed to the various

4 creditors, technically it wasn’t quite clear that it was

5 limited to post-petition.  You can conceivably read the

6 language in that exculpation provision to include, in fact,

7 prepetition claims the way it’s structured.

8           Now, the only reference to post-petition

9 application was in the motion itself, but from the

10 standpoint of, again, sort of a creeping plan of elements,

11 wouldn’t the same arguments they’re making now -- couldn’t

12 the next structured dismissal that’s proposed incorporate

13 the releases of prepetition claims?  I mean, why -- I mean,

14 that’s --

15           THE COURT:  Well, then they -- then they couldn’t

16 cite this as a precedent, because this doesn’t do that.

17 It’s important to read these things, you know?

18           MR. MASUMOTO:  Yes, Your Honor.

19           THE COURT:  And there are -- lawyers do make

20 distinctions.  So, that would be a mis-citation of someone

21 cited it for that proposition.

22           MR. MASUMOTO:  They wouldn’t cite it for the

23 proposition of application to a prepetition claim, but they

24 could use their rationale for using the structure of this

25 structured dismissal to justify, in fact, that inclusion.
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1           THE COURT:  They’re two completely different

2 rationales.  So, they wouldn’t know what they were talking

3 about if they did that.

4           MR. MASUMOTO:  Well, Your Honor, prior to Jevic

5 and this whole sort of elaborate structured dismissals that

6 exist, in fact, the Southern District used to have a

7 provision for dealing with insolvent Debtors under a plan.

8 I believe it was Judge Bernstein’s Teligent case that

9 established the procedure for dealing with administrative

10 creditors and so forth.

11           Now, I can imagine with the direction that these

12 cases have taken post-Jevic that no one would even bother to

13 attempt the Teligent approach.  I mean, obviously, it’s much

14 more expensive to propose a plan to go through the whole

15 process of disclosure statement approval and confirmation.

16 And, clearly, why would anybody incur that additional

17 expense if they can achieve it by eliminating all of the

18 procedures involved in approving a plan and going through

19 the confirmation process if they can achieve it simply by

20 creating a structure dismissal element, which can achieve

21 essentially all of the elements of a liquidating plan.

22           And that’s part of the concern that we have.  I

23 mean, I --

24           THE COURT:  What -- what protections are foregone

25 here -- would a plan give someone?
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1           MR. MASUMOTO:  Normally, you would have to --

2           THE COURT:  Remember, only administrative expenses

3 in the secured claims are getting anything.  So, what

4 protections are they not receiving that they would receive

5 under a plan?

6           MR. MASUMOTO:  The plan process would allow for

7 notice of a disclosure statement and the confirmation

8 process in which these elements, particularly from our

9 concerns with respect to potential exculpation or releases,

10 are fully -- fully --

11           THE COURT:  Please stop saying releases.  There

12 are no releases in this document.  I’ll turn to the

13 exculpation in a moment.

14           MR. MASUMOTO:  Your Honor --

15           THE COURT:  It’s important to read the documents.

16 I don’t care if someone puts a different document in front

17 of a different judge at a different time.  He or she can get

18 it right or wrong.  I’m just dealing with what’s in front of

19 me.  And it’s not a precedent, so it shouldn’t be cited as a

20 precedent either by you or someone in the future.

21           MR. MASUMOTO:  Your Honor -- although Your Honor

22 says there’s no reference to release, in effect, the

23 prohibition for -- against claims, against various third

24 parties, in this case, functions as the equivalent of a

25 release.  Just because you don’t use the term -- if, in
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1 fact, you prohibit the very same conduct or behavior, is --

2 form over substance.  I mean, the fact that the release

3 language is not in there doesn’t mean that --

4           THE COURT:  All right, I will cite a precedent to

5 you, which you, in fact, mis-cite in your objection.  In Re

6 Aegean Marine Petroleum Network, Inc., 599 B.R. 717 (Bankr.

7 S.D.N.Y., 2019) Now, this was an exculpation in a plan.  But

8 if you actually read the opinion, Judge Wiles’ rationale for

9 approving the exculpation with some narrowing, as I believe

10 it needs to be narrowed here, isn’t tied to a plan or plan

11 protections.  It is tied to the following:

12           “I think that a proper exculpation provision is a

13 protection, not only of Court-supervised fiduciaries but

14 also of Court-supervised and Court-approved transactions.

15 If this Court has approved a transaction as being in the

16 best interest of the estate and has authorized the

17 transaction to proceed, then the parties to those

18 transactions should not be subject to claims that

19 effectively seek to undermine or second-guess the Court’s

20 determinations.

21           “In the absence of gross negligence or intentional

22 wrongdoing, parties should not be liable for doing things

23 that the Court authorized them to do, and that the Court

24 decided were reasonable things to do.”

25           In fact, he overruled the U.S. Trustee’s objection
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1 to this provision, which said it should be limited to case

2 fiduciaries.  If I approve this transaction and if the

3 exculpation applies to only transactions that I have

4 previously approved in these cases, it seems to me that the

5 logic is, in fact, clear, and there’s quite a bit of case

6 law to support it, that people should not be allowed to

7 second-guess that approval in strike suits.

8           Moreover, that type of analysis is completely

9 consistent with the Barton Doctrine, which, in bankruptcy

10 cases, is read broadly to protect parties who had some form

11 of fiduciary duty from strike suits in other courts, as

12 opposed to the party who wants to bring suit against them

13 for their conduct of their fiduciary duties, to have to

14 bring it in the court where those fiduciary duties were

15 being exercised.

16           See, for example, In Re MF Global Holdings, Ltd.,

17 562 B.R., 866-873 (Bankr. S.D.N.Y., 2017). Appeal denied.

18 2017 U.S. District Lexis, 101-293 (S.D.N.Y, June 29, 2017)

19 in which Judge Sweet said, the Bankruptcy Court properly

20 noted in (indiscernible) not laid out a test to apply Barton

21 to parties other than a receiver or Trustee.  However, its

22 well-reasoned analysis of other circuits and recent District

23 Court cases in this circuit demonstrate that the trajectory

24 in the application of the Barton Doctrine is expanding

25 beyond just receivers and Trustees to better assist
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1 Bankruptcy Courts to centralize bankruptcy litigation and

2 keep a watchful eye on court-appointed officers.

3           So it's transaction-based, in light of the fact

4 that in bankruptcy you need to get court approval on notice

5 and a hearing.  When you have that notice and a hearing,

6 people have their chance to raise objections, the court

7 hears them and rules.  And then to have people be second-

8 guessed for complying with the court's orders is -- unless

9 they have committed fraud or engaged in the types of conduct

10 addressed by Agean Marine and the proposed order before me -

11 - should absolve them, i.e., if they haven't engaged in

12 gross negligence or intentional wrongdoing.

13           It's not a plan-related concept.  It's transaction

14 based, in light of the authority that they get after notice

15 and a hearing from the court to act.  And it's very

16 different than a release.  A release is generally of claims.

17 It's not tied to specific transactions that the court has

18 approved.  And I believe that anyone mitigating the two

19 issues would be able to make it crystal clear to any judge

20 that there is a distinct and important difference.

21           MR. MASUMOTO:  Your Honor, Brian Masumoto, for the

22 office of the U.S. Trustee.  Your Honor, to the extent that

23 in the Aegean Marine case we cited that as a follow-up, it

24 was intended to indicate that, that the Court did narrow the

25 exculpation.  It wasn't intended to indicate that the Court
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1 agreed with our limitation -- that exculpation should be

2 limited to fiduciaries.

3           The limitation to fiduciaries is the position of

4 the program, and we believe that it's an appropriate

5 provision.  In fact, that provision is essential an

6 outgrowth of the 1125(e) provision, which again has been

7 sort of adapted to provide this sort of expanded protection.

8           I do take note of Your Honor's distinction between

9 a transaction-based protection as opposed to a general

10 release.  And to the extent that that's a limitation that's

11 being incorporated here, I think, again, that's an important

12 distinction, because in many of the cases that I've seen,

13 essentially exculpation, release and injunction provisions

14 tend to bootstrap each other.  And it seems to be a means by

15 which essentially the same results are achieved.

16           To the extent that Your Honor is making a

17 distinction, I think that's an important distinction and

18 relative to the limitations that are being applied to the

19 exculpation.

20           THE COURT:  Okay.  All right.  Anything else?

21           MR. MASUMOTO:  Nothing further, Your Honor.

22           THE COURT:  Okay.

23           MR. DAVIS:  Your Honor?

24           THE COURT:  There are a couple of parties on the

25 phone who also filed responses, and they are noted in the
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1 agenda.  I believe that Mr. Hinds is on the phone, H-I-N-D-

2 S, as well as Ms. Yusen.  I don't know if you have anything

3 more to say.  I know -- I think you're representing

4 yourselves, and I just want to make one point clear that I

5 believe is clear from the Debtors' response.  I want to

6 confirm it with Mr. Singh, the Debtors' counsel, just to be

7 sure.  And that may make it clearer for you before you

8 decide whether you want to speak or not.

9           I have read both of your pleadings.  I'm referring

10 now to Ms. Yusen and Mr. Hinds.  There may be -- I don't

11 think the third person that filed something here, Mr.

12 Lucadamo, is on the phone.  But let me address Mr. Hinds and

13 Ms. Yusen.

14           Both of you have asserted claims against one of

15 the A&P Debtors.  And I read your most recent filing with

16 regard to those claims.  One fact is crystal clear,

17 unfortunately, in this case at this time, and it has been

18 clear for months, if not well over a year.

19           That is that there is insufficient value in these

20 cases to make any payments, any distribution, on a claim

21 that has a priority lower than an administrative expense

22 claim.  That's largely because A&P borrowed approximately

23 $1.2 billion on a secured basis, with liens on essentially

24 all of their assets.  And they generated through the sale

25 process and the liquidation of other assets so far, only
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1 enough so that there is still roughly $250 million of

2 secured debt, with a lien on everything except, as

3 previously negotiated primarily by the unsecured creditors'

4 committee in the global settlement.

5           But that amount is going to be insufficient to pay

6 all of the senior unsecured claims, the so-called

7 administrative expense claims, in full.  And only if those

8 claims are paid in full, would there be any value to go to

9 general unsecured claims or junior priority unsecured

10 claims.

11           So to the extent that you don't have an

12 administrative expense claim, there is little reason at this

13 point to be fighting to have your claim allowed, or for the

14 Debtors to have your claim be disallowed, because it doesn't

15 matter.  If it's allowed, there's no money to pay any

16 portion of it.

17           That being said, you have asserted a claim and you

18 don't want it to be disregarded.  And I believe the Debtors'

19 position is that this motion does not apply to your claim,

20 unless you are a union employee of the Debtors.  If you are

21 a union employee of the Debtors, there's a procedure that it

22 was laid out in the motion for you to assert that claim,

23 which would then be paid because of the distribution that

24 the union negotiated on your behalf.

25           So I can appreciate that you might have been

Page 63

Veritext Legal Solutions
212-267-6868 www.veritext.com 516-608-2400

Case 21-90002   Document 606-3   Filed in TXSB on 10/31/21   Page 77 of 139



1 confused by the motion and have thought that, A, you might

2 be getting a distribution on a claim, but that, B, the

3 Debtors were thinking to disallow that claim, or have

4 already disallowed it, and you believe they shouldn't have.

5 But at this point, all of that controversy is essentially

6 moot because there is no money to pay the claim if it is

7 allowed.  Unless, again, you are an administrative expense

8 creditor, or you are a union employee that would have a

9 claim through the union.

10           So having gone through all of that, I am happy to

11 hear from either of you.

12           MR. HINDS:  Yes, Your Honor.  This is Stephen

13 Hinds speaking.

14           THE COURT:  Good afternoon.

15           MR. HINDS:  Yes.  Good afternoon.  What I was

16 trying to (indiscernible), the claim that I have there is an

17 administrative claim.  What is the status and also my

18 administrative claim?

19           THE COURT:  All right.  If you are asserting an

20 administrative expense claim, the Debtors have objected to

21 it, saying that it's not an administrative expense claim.

22 But the hearing on that objection is not for today, because

23 this motion, the motion that we've been discussing since

24 2:00, doesn't (indiscernible) disallow your claim.  That

25 would be dealt with in a subsequent hearing.  Okay?
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1           MR. HINDS:  Yeah.  So I seen that they were filing

2 a motion to disallow administrative claims.  And what I'm

3 confused about is the fact that the time, the deadline for

4 filing an objection to an administrative claim, is not

5 (indiscernible).

6           THE COURT:  No, there's no deadline to object to

7 administrative expense claims in the case.  And they just --

8 they filed it, I believe, yesterday.  So we're not having a

9 hearing on that today.  There will be a hearing on it

10 sometime in the future.

11           MR. SINGH:  Your Honor, may I -- this is Sunny

12 Singh.  May I just try to jump in here and help --

13           THE COURT:  Okay.

14           MR. SINGH:  -- with one clarification.  Your

15 Honor, Mr. Hinds is -- he filed an administrative proof of

16 claim, but he is a union employee, and so he received the

17 union notice.  So, Mr. Hinds, if you have questions with

18 respect to your allocation of administrative expense claim,

19 you know, the Debtors and the union can assist and help you

20 understand that.  But as the Court said, that's not on for

21 today.

22           So, Your Honor, I just did want to clarify that

23 there are deadlines in that URI notice, and Mr. Hinds may be

24 referring to that notice he received, not the general case -

25           THE COURT:  Okay.
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1           MR. SINGH:  -- case notice.

2           THE COURT:  So, Mr. Hinds, were you a -- you're a

3 former employee of the Debtor?

4           MS. YUSEN:  Yes.

5           THE COURT:  Okay.  And you are a member of the

6 union?

7           MR. HINDS:  Yes.

8           THE COURT:  Okay.  So you need to communicate with

9 your union to lay out what you believe you are owed on your

10 administrative expense claim, as set out in the motion, and

11 they will respond to that communication.

12           MR. HINDS:  Okay.

13           THE COURT:  All right?  And if you disagree with

14 their response, then you can have a hearing in front of me.

15 If you agree with what you are owed, then you will receive a

16 distribution on that claim.

17           MR. HINDS:  Okay.

18           THE COURT:  Okay?  So this -- but you need to do

19 that.  You need to -- if you disagree with the amount that

20 you are listed for in the motion, you need to communicate

21 promptly with the union to say why you disagree with the

22 amount.  Otherwise, your claim will be based on that amount.

23           MR. HINDS:  Okay.

24           THE COURT:  Okay?  All right.  Okay.  Does anyone

25 have anything more to --
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1           MS. YUSEN:  Your Honor?

2           THE COURT:  I'm sorry.  Go ahead.

3           MS. YUSEN:  Your Honor, hi.  Good afternoon.  This

4 is Rosemarie Yusen.  I did have a question that I would like

5 to ask yourself.

6           THE COURT:  Sure.

7           MS. YUSEN:  I have been in contact with the

8 Debtors' attorney, and again, I just wanted to clarify with

9 yourself in regards to, you know, my objection.  I was told

10 -- and obviously, you've clarified that through my listening

11 of the hearing about administrative claims, which mine does

12 not fall into that category since it's a personal injury

13 claim, you know, which has been going on since 2013.

14           I was told by the Debtors' attorney that I would

15 seek out the insurance company, and in order to do that, I

16 would have to waive everything with the Great Atlantic

17 Pacific Tea Company.

18           THE COURT:  Right.

19           MS. YUSEN:  And I wanted to clarify with Your

20 Honor that that is correct?

21           THE COURT:  The Debtors have agreed that the

22 automatic stay would not prevent someone with a claim that

23 is potentially subject to insurance, insurable, from going

24 against the insurance.  But as a condition to that, they

25 have said that that waiver of the stay -- that you would
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1 have to in return waive the claim for recovery from the

2 Debtors.

3           Now, normally, if you didn't want to agree to

4 that, you could make a motion for relief from the automatic

5 stay, and I would decide whether it was appropriate to lift

6 the stay, even without the waiver of the claim against the

7 Debtors.

8           However, because there would be no recovery on

9 that claim from the Debtors, if there is to be any recovery

10 at all, if there is available insurance, it would be from

11 the insurance.  It's kind of a no-brainer to waive the claim

12 because you wouldn't be getting anything on it anyway from

13 the Debtors, because it's not an administrative expense.

14           MS. YUSEN:  Okay.

15           THE COURT:  So this is a streamlined way for the

16 Debtors just to agree very simply that the stay would be

17 lifted to enable people like yourself that may have suffered

18 a personal injury to proceed against applicable insurance.

19           MS. YUSEN:  Okay.

20           THE COURT:  Okay?

21           MS. YUSEN:  Yes.  I mean, I think I understand

22 what you're saying.  So just to rehash, you stated that --

23 now would I -- would those two options still be applicable

24 to me in regards to you stated that you could grant a

25 motion, or just if you can clarify, Your Honor, just to
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1 myself --

2           THE COURT:  Sure.

3           MS. YUSEN:  -- being that I'm not --

4           THE COURT:  Yeah.

5           MS. YUSEN:  -- an attorney --

6           THE COURT:  There are --

7           MS. YUSEN:  -- and I haven't --

8           THE COURT:  Yeah.  In understand.  Again, in a

9 bankruptcy case, there's an automatic stay that prevents you

10 from suing the debtor or going against insurance of the

11 debtor.  That stay can be lifted for cause, but you have to

12 make a motion to do that, which is a pain for the creditor

13 to do that, of course, like yourself.

14           Courts routinely grant relief from the stay if the

15 creditor waives the claim, except as against applicable

16 insurance.  Here, because that really is the only available

17 source of recovery for you, even if you didn't waive the

18 claim, the Debtors are trying to streamline that process.

19 And that motion would set out and approve a form for all

20 that to happen.

21           Now, if for some reason you didn't want to do that

22 and you instead wanted to make a motion in the Bankruptcy

23 Court, you could do that.  But as a practical matter, it

24 would be the same result, and it's easier for you just to

25 fill out the form.

Page 69

Veritext Legal Solutions
212-267-6868 www.veritext.com 516-608-2400

Case 21-90002   Document 606-3   Filed in TXSB on 10/31/21   Page 83 of 139



1           MS. YUSEN:  Okay.

2           THE COURT:  Because, again, the waiver doesn't

3 really mean you're giving up anything as a practical matter

4 because you wouldn't have a claim against the Debtors'

5 assets because the Debtors don't have any assets to pay your

6 claim, other than insurance, which they would be letting you

7 go again.

8           MS. YUSEN:  Okay.

9           THE COURT:  Okay.

10           MS. YUSEN:  Thank you.

11           THE COURT:  Sure.  And I appreciate this could be

12 confusing, particularly for someone who isn't a lawyer.  In

13 bankruptcy, everything is less than a full glass, and

14 sometimes there's nothing in the glass.  And unfortunately,

15 for people like yourself, who don't have administrative

16 expense claims or liens, there's nothing in the glass here,

17 other than in this case, perhaps, insurance that might cover

18 your claim.

19           MS. YUSEN:  Okay.

20           THE COURT:  Does anyone else have anything to say?

21           MR. DAVIS:  Your Honor, this is Michael Davis.  I

22 happen to represent the insurance group that represented the

23 insured, the Debtors, for a period of time.

24           THE COURT:  Yes.

25           MR. DAVIS:  And earlier in today's discussions, it
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1 was suggested that the order be narrowed so that the stay

2 would only continue as to the lead Debtor.  I would like to

3 ask that when that order is narrowed, it be narrowed but it

4 apply to the lead Debtor and to the insurance, which is the

5 property of the lead Debtor.

6           THE COURT:  Well, and that's implicit in it, but

7 we can make that clear in the order, because the lead Debtor

8 is being transferred all the Debtor -- the other Debtors'

9 assets, which would include the insurance.  So that can --

10           MR. DAVIS:  Thank you, Your Honor.

11           THE COURT:  -- be made crystal clear in the order.

12           MR. DAVIS:  Thank you, Your Honor.

13           THE COURT:  And of course, there is the mechanism

14 in this order and motion for lifting the stay --

15           MR. DAVIS:  Yes --

16           THE COURT:  -- with the insurance, and all of that

17 would stay the same.

18           MR. DAVIS:  Yes.

19           THE COURT:  Okay.  Very well.  All right.  Maybe

20 it makes sense, Mr. Singh, for me to give you my comments on

21 the order?  I've given you some of them already.

22           MR. SINGH:  Yes, Your Honor.

23           THE COURT:  Okay.  And I'm not going to repeat

24 those.  I know you were taking notes.  Let me go to

25 Paragraph 9.
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1           Paragraph 9, we've already talked about some

2 changes to it to reflect the discussion about the consent

3 and -- actually, that's Paragraphs 7 and 8.  Paragraph 9

4 says that a responsible officer shall be elected.  Has the

5 board chosen her?

6           MR. SINGH:  Your Honor, it hasn't been through a

7 formal board election.  It has been through, you know,

8 through basically our existing CRO and in discussion with

9 the unions and the other creditors in the case --

10           THE COURT:  Right.

11           MR. SINGH:  -- McKesson.  That's really -- it's

12 been more at that level.

13           THE COURT:  Okay.

14           MR. SINGH:  And --

15           THE COURT:  But the board could elect her, right?

16           MR. SINGH:  Yes.  Yes --

17           THE COURT:  I mean --

18           MR. SINGH:  -- of course.  Of course.

19           THE COURT:  And what happens to the board of the

20 lead Debtor after this order is entered?  It stays in place,

21 right, the board does?

22           MR. SINGH:  Well, it stays in place, Your Honor,

23 but all of the board members at this point have effectively

24 resigned.  So that's one of the reasons we want -- other

25 than one, Mr. McGarry -- but that's one of the reasons we
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1 wanted to have Ms. DeVito be appointed --

2           THE COURT:  That's fine.  This is what I'm

3 focusing on.

4           MR. SINGH:  Yes.

5           THE COURT:  All of the comments go to this

6 fundamental point.  There is one remaining Debtor and I

7 think that rather than there being a suggestion that I am

8 appointing her, it should be that I am approving her

9 appointment or election by whoever at the company is

10 authorized to elect her or appoint her.  And I'm assuming

11 that would be the board, which is one person at this point,

12 which is fine.

13           MR. SINGH:  Yes, Your Honor.

14           THE COURT:  And so I think that should be

15 clarified in Paragraph 9, that I am approving her

16 appointment as the responsible officer.  And then you've

17 built in this replacement mechanism for a substitute if for

18 some reason she can't perform her duties.  And I think it

19 should be a substitute to be appointed by the Wind Down Co.,

20 as opposed to, again, by the Court.  Because she's not

21 really a trustee.  So I just wanted to make that clear in

22 Paragraph 9.

23           MR. SINGH:  Yes.  Understood, Your Honor.  We can

24 change that.

25           THE COURT:  Okay.
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1           MR. SINGH:  I think we intended just the Court

2 approval of both a replacement and the original.

3           THE COURT:  Right.  But I didn't want there to be

4 any confusion about that.

5           MR. SINGH:  Understood.

6           THE COURT:  Paragraph 11 says that Wind Down Co.

7 is authorized to distribute, and then you go to B, to

8 holders of secured claims that are allowed by order of the

9 court the full distributions on account of the collateral

10 securing the allowed secured claims, which is fine.  But I

11 think only to the extent provided for in the consulting

12 agreement.

13           There may come a time, for example, when that

14 consulting agreement just says, well, we'll just, you know,

15 have our own asset.  And I don't want there to be any

16 confusion because of Paragraph 11 that somehow Wind Down Co.

17 is to still be making that distribution.

18           MR. SINGH:  Yes.  Your Honor, maybe I can clarify

19 this, and we probably need to just be clearer with the

20 defined terms.  When we're referring to secured claims here,

21 is not referring to Mount Kellett, Mr. Harris' client.

22           THE COURT:  Oh, okay.  Fine.

23           MR. SINGH:  This is -- yeah, this just -- there

24 was, I think, four or five claims asserted as secured

25 claims.
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1           THE COURT:  All right.  So I think -- that's fine.

2 I was confused about that myself.  So I think maybe you

3 should say, other than the --

4           MR. SINGH:  Right.

5           THE COURT:  -- secured claim for Mount Kellett.

6           MR. SINGH:  Yeah, exactly, because Mount Kellett,

7 that will all just be transferred.

8           THE COURT:  Right.

9           MR. SINGH:  You know, their rights will be

10 transferred immediately.

11           THE COURT:  Okay.

12           MR. SINGH:  So there won't --

13           THE COURT:  Okay.

14           MR. SINGH:  You know, we won't be holding onto any

15 of their assets.

16           THE COURT:  All right.  So if there is a tax lien

17 that's valid, for example, then Wind Down Co. would be

18 distributing 100 percent of the collateral to the tax lien?

19           MR. SINGH:  Exactly.  Exactly.  Yeah.

20           THE COURT:  Okay.

21           MR. SINGH:  On the effective date, if it goes to

22 Mr. Harris' clients, which everything other than the few

23 assets we've got for admin creditors, we will just be

24 assigning it to the SPV directly.

25           THE COURT:  Okay.  On Paragraph 22, it says Wind
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1 Down Co. is authorized and responsible for administering all

2 administrative expense claims and secured tax claims.  And

3 then it says, such authorization shall include but not be

4 limited to entering settlements, resolving claims, and

5 making distributions.

6           I think the resolving claims, which I gather it

7 means litigating claims, and making distributions is clear.

8 And particularly if you say making distributions pro rata,

9 as provided herein.

10           But in terms of entering settlements, I am

11 uncomfortable with the notion that a large administrative

12 expense claim could be settled on no notice.  I know you

13 have the retroactive reporting mechanism, but I think you

14 need to build in a notice of presentment mechanism for

15 settlements above a certain de minimis amount.  Because,

16 again, this is an ongoing Debtor.  And I don't think I can

17 give blanket authority to settle any claim under 9019.

18           MR. SINGH:  Understood, Your Honor.  I think

19 that's fine.  I think we can build it like a de minimis --

20 actually --

21           THE COURT:  Well, I don't think it needs to be a

22 big -- a significant --

23           MR. SINGH:  Yeah.

24           THE COURT:  I just think you could do it all at

25 once, you know.  You don't have a lot of administrative
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1 expense claims left.

2           MR. SINGH:  That's right.

3           THE COURT:  If you can get omnibus approval for --

4 if you're doing 15 settlements or 30 settlements, however

5 many you have left, just notice it up for approval.  If

6 there are no objections, it'll be granted.  Otherwise, I'll

7 have a prompt hearing on it.

8           MR. SINGH:  Absolutely, Your Honor.  I think

9 that's an easy change we can make.

10           THE COURT:  Okay.  On 23 and 24, there's a bit of

11 a disconnect.  The new language, which is perfectly good,

12 which extends the date to June 25th for those who had an

13 incorrect address, I think needs to be also built into 24.

14 Because it says all proofs of claim filed by union

15 representative individuals, except those listed in Schedule

16 2 and disputed ones in Schedule 3, are hereby disallowed.

17 And that's because you're giving an extra month and a half

18 for -- there's a third group, I think, who are those that --

19 you know, those people that are covered in the last sentence

20 of Paragraph 23.

21           MR. SINGH:  Well, Your Honor, just to be clear on

22 this -- because Paragraph 24 is just dealing with the proofs

23 of claim.  Because remember, the individuals are

24 participating through the union claim itself --

25           THE COURT:  All right.
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1           MR. SINGH:  -- which is --

2           THE COURT:  I got it.  I got it.

3           MR. SINGH:  Yeah.

4           THE COURT:  Maybe if I was confused by it, maybe

5 you should drop a footnote that --

6           MR. SINGH:  Yeah, I was just going to say, just

7 relates to proofs of claim --

8           THE COURT:  Right.

9           MR. SINGH:  -- and people still have the

10 opportunity --

11           THE COURT:  As provided in this order, to go

12 through the union process.

13           MR. SINGH:  Yeah, exactly.  Exactly.

14           THE COURT:  Okay.  We dealt with the continued

15 effectiveness of prior stipulations.  So I'm going to

16 Paragraph 38 now, dismissal of Wind Down Co.'s Chapter 11

17 case.  I think that you should build into this that if the

18 final resolution and the request for the lead case dismissal

19 order does not take place by -- and I think we need to

20 discuss a reasonable date, and I'm assuming it's probably

21 year end, or maybe at the latest the first quarter of 2022 -

22 - then the -- I'm sorry; I'm just going back to the title of

23 the person --

24           MR. SINGH:  The responsible officer, Your Honor.

25           THE COURT:  The responsible officer shall promptly
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1 schedule a case conference so that I could figure out why

2 there's a delay.

3           MR. SINGH:  No problem, Your Honor.  I think we

4 can do that --

5           THE COURT:  Okay.

6           MR. SINGH:  -- you know, if it's not done by 12/31

7 of this year --

8           THE COURT:  Right.  Okay.

9           MR. SINGH:  -- is fine.

10           THE COURT:  All right.  Very well.  And then my

11 next to last comment is on Paragraph 41, dealing with post-

12 effective date fees.  The fees for Wind Down Co. after the

13 effective date, still need to be approved by the Court,

14 because it's still a Debtor.

15           MR. SINGH:  You're right, Your Honor.  I think

16 that's a fair point.  There will be a small amount of fees.

17 But perhaps just to make it more efficient, I don't expect,

18 honestly, that any of the -- because there's a number of

19 professionals that did preferences, et cetera -- I don't

20 expect that there will be any professionals other than

21 probably Weil or FTI to assist with the wind down affairs.

22 Perhaps as to those two applications, Your Honor -- or as to

23 those two firms -- excuse me -- notwithstanding that Your

24 Honor will hear final fee applications through the effective

25 date for whatever, we can clarify this to require that in
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1 connection -- you know, at the end of the wind down, that

2 those feels also -- you know, whatever fees that are accrued

3 during the period or incurred need to be approved, and we'll

4 continue to just file monthly fee statements.

5           THE COURT:  Well, I think -- I would just go with

6 the regular fee orders that are in place.  Again, you're

7 going to have final fee applications for everyone, which

8 this provides for.  And I think you should say, except for

9 professionals who are --

10           MR. SINGH:  Continuing?

11           THE COURT:  -- continuing to provide services

12 post-effective date, which would be -- that that would be an

13 interim application, and that their fees and expenses will

14 be dealt with by the existing fee and expense orders, which

15 includes --

16           MR. SINGH:  Right.

17           THE COURT:  -- the contingency fee orders on the

18 litigation counsel.

19           MR. SINGH:  Understood, yeah, who should just

20 continue to comply with those orders.

21           THE COURT:  Right.  Exactly.

22           MR. SINGH:  That's easy enough.  Yeah.  I think

23 there will be a few --

24           THE COURT:  (indiscernible)

25           MR. SINGH:  Exactly.  I just didn't want to hold
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1 up the professionals who are not really going forward --

2           THE COURT:  Right.  The other ones could do their

3 final applications because they are not going to be doing

4 anything more.

5           MR. SINGH:  Exactly.  So we'll clarify that, and I

6 think we'll make the adjustments to the -- I forgot what

7 number paragraph it is, but there's a paragraph about final

8 fee apps.  We'll make sure they match up.

9           THE COURT:  Okay.  And actually, I do have a

10 couple more comments besides that.  On the exculpation

11 provision, again -- and I'll give you the ruling on this in

12 a moment -- but again, consistent with the logic behind

13 Court's approval of these types of provisions, I think it's

14 transaction-related.

15           So here, I don't have a problem with the

16 exculpation extending to the Debtors, the committee, the

17 secured creditor and the unions, and their respective agents

18 in that capacity.  But it should go to -- I think the

19 administration of the Chapter 11 case is too broad.  Because

20 again, I haven't approved the whole administration of the

21 case.  I think it should apply to any matters brought before

22 the Court and approved by the Court during the Chapter 11

23 cases, which would include the motion and the relief granted

24 in connection with the motion.

25           And then the language says -- it goes on to say,
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1 the administration of the property to be distributed under

2 the terms of the GSA and this order, and the transactions in

3 furtherance of the foregoing.  And I think you need to say

4 after that, so long as such administration and transactions

5 are consistent with the GSA and this order.  I think that's

6 the intent, but I think that just needs to be spelled out.

7           Because again, that's the basis for the approval

8 of the exculpation, that I've already approved it and the

9 other things that the exculpation applies to, and it

10 shouldn't then be second-guessed, as long as the parties

11 have done what I have approved.

12           MR. SINGH:  That all makes sense, Your Honor.  We

13 can make -- those changes will be implemented.

14           THE COURT:  Okay.  And then the last point -- and

15 it's similar to the settlement point that we discussed --

16 Paragraph 49 says that after the effective date, the Wind

17 Down Co. shall have the authority, without the need for

18 Bankruptcy Court approval, unless otherwise indicated -- I'm

19 not sure what that means -- it includes abandon assets.  And

20 544 actually requires notice and a hearing.

21           So I think, again, this should be done by notice

22 of presentment.  I'm assuming there won't be any objections,

23 but I think you just need -- because there is a continuing

24 Debtor, to comply with 554, you actually need to have Court

25 approval for abandonment.
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1           MR. SINGH:  Understood, Your Honor.  I think

2 that's fine, and we'll clean this up.  But there's two

3 references here.  One is to, you know, the secured creditor

4 related --

5           THE COURT:  That's different.

6           MR. SINGH:  Yes, exactly.

7           THE COURT:  The secured creditor can do whatever

8 it wants to.

9           MR. SINGH:  Exactly.  Exactly.

10           THE COURT:  It can do whatever it wants to.  This

11 is the separate property.

12           MR. SINGH:  Exactly.  Sort of the remaining estate

13 property, which makes perfect sense.

14           THE COURT:  Correct.

15           MR. SINGH:  Yeah, exactly.

16           THE COURT:  Correct.

17           MR. SINGH:  So we'll make that change.

18           THE COURT:  Okay.  So let me go back to my ruling.

19 I have before me and motion by the Debtors and the official

20 unsecured creditors committee in these cases, seeking the

21 dismissal of all but one of the cases and related relief.

22           The related relief is intended to resolve as

23 efficiently and as cost-effectively as possible, consistent

24 with the Bankruptcy Code, the remaining issues in these

25 cases, of which there are only a few.
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1           The context of this motion is that, as I've

2 already stated more than once during this hearing,

3 unfortunately, the Debtors' assets and the Debtors' secured

4 debt are such that with the exception of a limited carveout

5 from the secured creditors' collateral, there are no

6 unencumbered assets available for distribution to unsecured

7 creditors.  And further, that limited carveout is

8 insufficient to pay all allowed administrative expense

9 claims, the highest priority of unsecured claims in full.

10           Consequently, it is highly unlikely that the

11 Debtors would be able to confirm a Chapter 11 plan, which

12 unless waived by administrative expense creditors, requires

13 payment in full of allowed administrative expenses from the

14 effective date of the plan.

15           Instead, the Debtors have proposed to distribute

16 the remaining assets of their estate that are not subject to

17 the secured creditors' liens, that is the primary secured

18 creditor, Mount Kellett, to one remaining Debtor that would

19 remain after the dismissal of the other Debtors' cases,

20 which is referred to either as the lead Debtor case, i.e.,

21 the main Debtor in the caption, or for purposes of this

22 motion is called Wind Down Co.

23           That remaining Debtor would continue under very

24 limited staffing, led by a responsible officer appointed,

25 and whose appointment I would be asked to approve, or I'm
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1 asked to approve in this motion, to continue and complete

2 the liquidation of administrative expense claims and

3 remaining other secured claims, and to oversee the

4 distribution of the assets that are non-encumbered by a

5 senior lien of Mount Kellett.

6           Mount Kellett is owed approximately $250 million.

7 It has an interest in specifically identified collateral,

8 which under the proposed order would be abandoned to it,

9 although the order would authorize the responsible officer

10 to enter into a consulting agreement on behalf of the lead

11 Debtor for full compensation, to be agreed with Mount

12 Kellett, to administer and distribute those assets to Mount

13 Kellett.

14           Once the remaining administrative expense claims

15 and other secured claims are resolved, and the remaining

16 estate assets are obtained -- and there are few of them

17 left; very few of them left -- the distribution agent, on

18 behalf of the lead Debtor, would be authorized to pay out

19 administrative expenses pro rata from the share of those

20 assets that are to go to those types of creditors, or 100

21 percent if there are any other secured claims that

22 ultimately are allowed, and then itself to seek dissolution.

23           The motion seeks one other form of related relief

24 under a global settlement agreement, whereby the Debtors

25 actually received a carveout from the secured creditors'
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1 collateral in settlement of potential claims that Debtors'

2 estates would have against the secured creditor and its

3 lien.

4           The Debtors'' unions received a specific amount of

5 consideration in respect of administrative expenses.  And in

6 addition, those unions file claims in respect of

7 administrative expenses that are allocable to individual

8 union employees who are members of the union, or former

9 employees of the Debtors who are members of the union.

10           At the same time, many of those employees,

11 approximately 550, filed their own claims that overlapped

12 with, in large measure, those union claims.  Case law is

13 clear that under the collective bargaining agreement, such

14 claims belong to the union, albeit that the union has an

15 application to its members to allocate amounts received in

16 respect of those claims properly to those members.

17           This motion seeks to forms of relief related to

18 that fact pattern.  First, the disallowance of the duplicate

19 claims filed by the union members, duplicate to the union's

20 claims.  And second, a mechanism to ensure that the

21 allocations by the union to its members, in respect of the

22 union claims, are fair and appropriate.

23           The disallowance is appropriate.  No one has

24 really objected to the disallowance of the duplicate claims,

25 in light of the framework for distributions to employees,
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1 unionized employees or former employees, that is, through

2 the union.

3           Moreover, the process laid out by the motion to

4 ensure the proper allocation to the former employees who are

5 members of the union has not been objected to.  It

6 contemplated and actually provided for a specific

7 individualized notice to former employees, stating what the

8 union and the Debtors' books and records show would be the

9 proper allocation, and giving them a reasonable deadline to

10 respond and dispute that allocation, and a mechanism for

11 then resolving the dispute, which if not resolved would

12 ultimately, before the Court with respect to the

13 administrative expense.

14           Clearly, the notice related not only to the

15 motion, which was to all known creditors, as well as

16 publication notice and separate email notice to those on the

17 master service list, but also the individualized notice to

18 the former employees, was sufficient and certainly complied

19 with due process.  It was followed up on by communications

20 through the union and the individuals, CBOs -- collective

21 bargaining units -- excuse me -- to the employees, and

22 resulted in substantial response and, I think generally

23 speaking, buy-in to the allocation methodology.

24           There were a number of returned as undeliverable

25 notices, and the revised procedures contemplate a second
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1 attempt and a further deadline for those who -- where there

2 were not current addresses to comply, and an escheat

3 mechanism, so that if they appear later, they can seek

4 recovery from the applicable state, only now they escheat it

5 to the state.

6           There were two objections specifically to the

7 motion's requests related to dismissal of the cases and

8 related relief.  There were no objections to the union

9 allocation aspect of the motion, or to the abandonment of

10 the collateral to the secured credit Mount Kellett, as

11 provided in the proposed order.

12           The objections were filed by McKesson Corp. and

13 the United States Trustee, notwithstanding very broad

14 allegations in both objections that the proposed relief runs

15 contrary to fundamental principles of the Bankruptcy Code,

16 either as discussed in Czyzewski v. Jevic Holding Corp., 137

17 S.Ct. 973, 2017 or the Second Circuit's Iridium, or frankly,

18 1129 or other provisions of the Bankruptcy Code, with the

19 changes to the order that I have gone through on the record.

20 I believe, in fact, the objections, to the extent they were

21 made, are not well taken.

22           It is true that Chapter 11 plans often contemplate

23 someone like a responsible officer, who continues to

24 liquidate claims and pay out claims under a plan.  But those

25 are also duties that are performed by management of a
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1 debtor.  The claims that are being paid here are

2 administrative expenses.  Normally, administrative expenses

3 are to be paid as they come due during the course of the

4 case.  You don’t wait for confirmation of a plan to pay

5 them, in other words.

6           When there is a concern that payment during the

7 course of the case may leave some administrative expense

8 creditors paid less than their due, and others who were paid

9 during the case more than their due, i.e. when there are

10 concerns about administrative insolvency, a debtor may stop

11 making current payments of administrative expenses during

12 the case.  See In Re Ace Elevator Co., 347 B.R. 473 (Bankr.

13 S.D.N.Y 2006)

14           However, again, there is nothing that prohibits a

15 debtor from paying administrative expenses during the case

16 and before confirmation of a plan.  That is the only

17 distribution contemplated here, other than the abandonment

18 of the collateral to Mount Kellett and the payment of

19 secured claims in full when the collateral is litigated,

20 other secured claims, that is, to the extent those are

21 allowed, which again can happen and often happens during the

22 course of the bankruptcy case well before a plan is

23 confirmed.

24           So neither of those aspects of the relief sought

25 and that I am granting here in any way is contrary to any
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1 provision of the Bankruptcy Code, and does not constitute

2 some runaround or end run around the protections provided to

3 creditors in a Chapter 11 plan.

4           Debtors also change the nature of their employment

5 and managerial structure during Chapter 11 cases.  That is

6 particularly appropriate where, here, the Debtor essentially

7 sold all its operating business.  Unfortunately, the

8 employees of these Debtors lost their jobs by and large with

9 the Debtors as part of that process, although roughly 18,000

10 of them maintained employment through the acquirers of the

11 Debtors' assets.

12           That does not mean that the Debtor must convert to

13 Chapter 7 or that it is somehow, in having reduced

14 management in the form of a responsible officer as opposed

15 to a whole fleet of executives and a small crew helping her

16 is somehow violating the Bankruptcy Code or, again, doing an

17 end run around plan confirmation requirements.

18           It's common sense that an operating business needs

19 people, but needs them only to the extent it needs them.

20 It's common sense that a company winding down its affairs

21 needs people, but only needs them to the extent it needs

22 them, whether that's being done before a plan is confirmed

23 or after.  It's simply irresponsible to say that that state

24 of affairs is somehow contrary to the Bankruptcy Code.  It

25 isn't.
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1           Lastly, as I've already addressed and I'll only

2 briefly go over again, this proposed order does contain an

3 exculpation provision.  Such provisions are often set forth

4 in Chapter 11 plans, but the logic behind them, and unlike

5 the logic behind third-party release provisions, is not tied

6 to confirmation of a Chapter 11 plan.

7           As I noted during oral argument, it is instead

8 based on the commonsense notion, as discussed by Judge Wiles

9 in the Aegean Marine case that I quoted at length during

10 oral arguments, that once a court approves a transaction on

11 notice and a hearing in a bankruptcy case, and that approval

12 is final, people should not be allowed to sue parties,

13 either because they sought approval of such a transaction or

14 because they were carrying out the transaction as it was

15 approved.  That is simply a strike suit or a nuisance suit

16 and should not be countenanced, unless, as Judge Wiles says

17 in the Aegean Marine case, and as the present order also

18 makes clear, the exculpated party engaged in a criminal act

19 or an act that constituted fraud, gross negligence, or

20 willful misconduct, i.e., did something that obviously could

21 not have been approved by the bankruptcy court, i.e., kept

22 something from the bankruptcy court in a fraudulent or

23 grossly negligent or (indiscernible) criminal way.  So I

24 believe the exculpation here is appropriate, as narrowed by

25 me on the record of the hearing.
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1           It is also appropriate in a case of this nature to

2 exercise the power that Congress gave bankruptcy courts in

3 Section 349(b) of the Bankruptcy Code for cause shown, to

4 keep in place orders that would otherwise no longer be in

5 effect upon the dismissal of a case.  That is well

6 recognized to be the case where parties interest have relied

7 on such an order for a meaningful time.

8           Here, this case began when a concerted and active

9 successful sale process in which multiple stores owned by

10 the Debtors were sold to multiple parties with a concomitant

11 assumption and assignment of leases.  Those parties and,

12 obviously, the secured creditors who received the sale

13 proceeds, relied on those orders and they should remain in

14 place, and there is certainly cause to do so.

15           Similarly, the global settlement agreement, which

16 among other things provided for an allocation of avoidance

17 action recoveries, as set forth in that agreement, clearly

18 relied upon there being at least an opportunity for, and

19 that has materialized to the tune of about $2.5 million

20 already, recoveries in respect of avoidance actions.

21 Parties, therefore, relied upon those recoveries as part of

22 the global settlement for years, in light of the approval of

23 the global settlement years ago.

24           Again, that reliance interest argues strongly that

25 there is cause to keep both settlements and recoveries in
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1 place, as Section 349(b) permits, notwithstanding Section --

2 the invalidation of avoidance actions in 349 without a

3 finding of case.  But again here, there is sufficient cause,

4 more than sufficient cause, based on the reliance of the

5 parties on that settlement, which has been in place for

6 years.

7           I believe the other concerns raised with respect

8 to the motion and the proposed order have also been

9 addressed on the record, and I don't need to go through them

10 here.  The Debtors' estate is paying only what the Debtors'

11 estate should pay for, it's allocable share of the costs of

12 the remaining wind down.  There will be a further dismissal

13 motion.

14           The remaining Debtor, the lead Debtor, or Wind

15 Down Co., depending on how you want to refer to it, still

16 has the duties of a debtor-in-possession under the

17 Bankruptcy Code, and therefore, needs to give notice where

18 required under the Bankruptcy Code, for example, for

19 settling claims and abandoning assets.  And also the

20 professionals who work for the lead Debtor after the entry

21 of this order will need to seek Court approval for their

22 fees and expenses.

23           Finally, Wind Down Co. itself will need to make a

24 motion for dismissal of its case, as set forth in the

25 proposed order.  And if it doesn't do so within a reasonable
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1 time for it to complete its duties, it needs to schedule a

2 case conference with the case so that the Court and parties

3 in interest can ensure that there is no undue delay of the

4 conclusion of its case.

5           All of these steps, again, are entirely consistent

6 with the Bankruptcy Code and the operation of one Debtor,

7 which is being assigned all of the assets of the other

8 Debtors, as well as the other Debtors obligations.

9           That relief is not a substantive consolidation or

10 a de facto consolidation of the estates, because under the

11 global settlement agreement, the remaining assets of the

12 estate were simply a carveout from the general collateral in

13 all of the Debtors that Mount Kellett had.  And therefore,

14 there is no need to do any debtor-by-debtor analysis at this

15 point.

16           Global settlement agreement contemplated pro rata

17 distribution among the creditors of all the Debtors, as set

18 forth in the global settlement agreement, from the carved

19 out collateral, which was fungible at that time, since Mount

20 Kellett had a global security interest.

21           Finally, and consistent with the last point, the

22 setoff and recoupment provision of the order has been

23 further clarified to make it crystal clear that setoff and

24 recoupment rights are neither enhanced nor reduced based on

25 the transfer of the assets and liabilities of the dismissed
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1 Debtors to the remaining lead Debtor or Wind Down Co.

2           So I determine that the relief granted by me is

3 entirely consistent with the Bankruptcy Code, and to the

4 extent that any objections have not been resolved

5 consensually, based on the changes to the order, they should

6 be overruled and that the motion should be granted as

7 stated, as set forth on the record.

8           So I'll look for the revised order, hopefully with

9 a blackline.  You don't need to formally settle that order,

10 Mr. Singh, but you should provide a copy, not only, of

11 course, to the union's counsel, to Mount Kellett's counsel,

12 committee counsel, but also to counsel for the U.S. Trustee

13 and McKesson.

14           MR. SINGH:  Thank you, Your Honor.  We will do so

15 and include a redline for the Court.

16           THE COURT:  Okay.  Now, there was one point that I

17 mentioned that we didn't address when I was talking about

18 the order.  I didn't really see it in the order.  The union

19 response referred to this escheat concept, where people

20 still have their notice returned as undeliverable.  I don't

21 think that's in the order, unless I missed it.  But I think

22 it should be, just to provide for it.  Unless you have some

23 other document that memorializes it, if the order is

24 approved.

25           MR. SINGH:  Understood, Your Honor.  I think we
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1 can probably -- we can add something to the order.

2           THE COURT:  Okay.  I think the union's response

3 set it out clearly.  So maybe you can just use that

4 language.

5           MR. SINGH:  Yep, that sounds good, Your Honor.

6           THE COURT:  Okay.

7           MR. SINGH:  We'll do that.

8           THE COURT:  Very well.  Okay, does anyone have any

9 questions?  If not, I think that concludes today's hearing.

10           MR. DAVIS:  Your Honor, one specific request --

11           THE COURT:  And who is this?

12           MR. DAVIS: -- AIG Companies.  It's Michael Davis.

13 Could I --

14           THE COURT:  Oh, yes.  Mr. Davis' language should

15 be added to the order too.

16           MR. SINGH:  Of course, and we'll send him a copy,

17 Your Honor.

18           MR. DAVIS:  Thank you.

19           THE COURT:  Okay.  Very well.

20           MR. SELTZER:  Yes, Your Honor, it's Richard

21 Seltzer, very briefly, for the UFCW.  You're correct.  It

22 was in the joint motion, the reference to escheat, but I

23 think it may not have made it into the order.  So we'll work

24 with Mr. Singh to do that.

25           And just to clarify one point in Your Honor's
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1 decision, although some of the claims in the union's proofs

2 of claim were based on grievances and everything the unions

3 have control of, much of the resolution is based, for

4 example, on vacation pay, which was largely based on the

5 company's records, because that is the only place, other

6 than what an individual employee might have, that the unions

7 could look to for a calculation of something like vacation

8 pay.  That's all.  Thank you very much, Your Honor.

9           THE COURT:  Okay.  But those parties have the

10 opportunity to disputed.

11           MR. SELTZER:  Yes.

12           THE COURT:  And that process I found to be quite

13 fair.

14           MR. SELTZER:  Thank you very much.

15           THE COURT:  Okay.  Thank you everyone.  I'll ring

16 out at this point.

17           MR. SINGH:  Thank you, Your Honor.

18           MAN:  Thank you, Your Honor.

19           (Whereupon these proceedings were concluded at

20 4:32 PM)

21

22

23

24

25
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1                   C E R T I F I C A T I O N

2

3      I, Sonya Ledanski Hyde, certified that the foregoing

4 transcript is a true and accurate record of the proceedings.

5

6

7

8 Sonya Ledanski Hyde

9

10

11

12

13

14

15

16

17

18

19

20 Veritext Legal Solutions

21 330 Old Country Road

22 Suite 300

23 Mineola, NY 11501

24

25 Date:  May 13, 2021
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