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UNITED STATES BANKRUPTCY COURT
FOR THE EASTERN DISTRICT OF MICHIGAN

NORTHERN DIVISION

In re:  DOW CORNING CORPORATION, Case No. 95-20512
Chapter 11

Debtor.
_______________________________________/ 198 B.R. 214

APPEARANCES:

BARBARA J. HOUSER, CRAIG J. LITHERLAND,
PETER A. NOLAN
Attorneys for Dow Corning Corporation

OGDEN N. LEWIS, SHERYL L. TOBY
Attorneys for Unsecured Creditors' Committee

ALFRED S. LUREY, DENNIS S. MEIR, 
SUSAN A. CAHOON
Attorneys for Tort Claimants Committee

CRAIG ATCHINSON
Assistant Michigan Attorney General for
Department of Environmental Quality

OPINION ON DEBTOR'S MOTION FOR APPROVAL OF
SETTLEMENTS WITH TEN INSURANCE COMPANIES

I.  INTRODUCTION

Over the last several years, Dow Corning Corporation ("Debtor") was sued by

thousands of individuals for personal injuries allegedly caused by the breast implants it

manufactured and the materials it supplied to other breast implant manufacturers.  The Debtor



1Hereafter, all statutory references are to this act unless
otherwise noted.
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tendered the complaints to its many insurers who declined coverage on a number of grounds.  At

the time of this Court's decision, the Debtor and about a hundred of its insurers were enmeshed in

a declaratory judgment action filed in Wayne County, Michigan Circuit Court over the dispute.

On May 15, 1995, the Debtor filed its voluntary petition for relief under chapter 11 of

the Bankruptcy Code, 11 U.S.C. §101 et seq.1  The declaratory judgment action continued despite

the bankruptcy.  On July 19, 1995, the Debtor filed a motion for approval of settlements it had

reached with Royal Indemnity Company ("Royal") and with Hartford Accident and Indemnity

Company, Hartford Fire Insurance Company, and Nutmeg Insurance Company (collectively

"Hartford").  Time was of the essence because the trial court judge, Hon. Robert J. Colombo, Jr.,

had scheduled a hearing on August 11, 1995, at 9:00 a.m. to deliver his rulings on numerous

dispositive motions, which would significantly affect the parties' bargaining positions.  To avoid the

risk inherent in those pronouncements, the parties insisted that their settlements be finalized before

then.  As a result, discovery was expedited, requests for continuances were denied and the Court

remained in session until approximately 2:05 a.m. of August 11, 1995, at which time the orders

approving the settlements were signed.

Approval of those settlements and particularly the one with Hartford, was opposed by

several parties.  However, the party whose opposition then remains relevant to the current matter

is the Official Committee of Tort Claimants ("TCC").  Many of the points it made in conjunction with

that contested matter were raised again here.  Because of the extreme need for speed in approving

the Royal and Hartford settlements findings, conclusions and explanations were verbal only.  This



2The Unofficial Physicians' Committee also filed an objection.
Representations were subsequently made by the Debtor's expert
witness at the December 7, 1995 hearing that this objection had been
withdrawn.  Since lead counsel for the Unofficial Physicians'
Committee did not attend the hearing and its local counsel did not
object to such representations by the Debtor's witness, it is fair
to conclude that its objections were indeed withdrawn.
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opinion, which explains the Court's reasoning on these contested matters, will therefore serve

double duty as it will more fully explicate the reasoning of the Court in August on the common issues

of law raised.

In the first week of October, 1995, the Debtor filed another series of motions for

approval of compromises and settlements, this time with ten other insurance companies.  As to one

of these settlements, no objection was raised.  The other nine brought a number of objections, some

of which have since been withdrawn. See In re Dow Corning Corp., 192 B.R. 415, 28 B.C.D. 649

(Bankr. E.D. Mich. 1996).  Evidence was received on December 7, 8 and 11, 1995.  After

consideration of briefs, closing arguments were held on January 25, 1996.  By that time, only two

objectors remained:  the TCC and the Michigan Department of Environmental Quality ("DEQ").2

There was a need for an expeditious decision this time, too, because the trial of the declaratory

judgment action began on November 1, 1995, and was due to (and did) end in early February,

1996.  The settling defendants were severed from the trial with the proviso that if the settlements

were not approved, a trial as to these defendants would be held at a later time.  Therefore, the

Court's ruling was again oral only, with the announcement that this opinion would follow.



3According to one of the Debtor's witnesses, the Debtor's
experience after settling on a "coverage in place" basis has been
"miserable."  The insurer has been nitpicky and very reluctant to
pay claims as submitted under the terms of their agreement.

4The term "London Market Insurers" is being used to refer to
insurers who have entered into contracts of insurance with the
Debtor and who are either underwriters and syndicates at Lloyd's of
London or a company doing business in the London Insurance Market.
However, this term does not include all of the underwriters or
insurance companies within the London Market that have entered into
contracts of insurance with the Debtor.  A number of such insurers
chose not to participate in this settlement agreement.
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II.  THE SETTLEMENTS

The current motion, like the one in August, proposed two different kinds of

settlements.  First, as with the Debtor's settlement with Royal in August, the settlement with

American Guarantee and Liability Insurance Company in October provided that the insurer would

agree to abide by the terms of the policy, including indemnification of the Debtor for claims

submitted, in return for a discount off the policy limits.  This type of settlement is called a "coverage

in place" settlement; the TCC did not object to its approval.3  The second type of settlement, which

was used with the other settling insurers, including Hartford, involves a cash payout by the insurer

in return for certain releases from all entities listed as "insured" on the policies as well as complete

releases by all tort claimants.  In return, the Debtor agreed to discounts ranging up to approximately

24% off the face amount of the policies' coverages.  The specifics of the nine contested

compromises are summarized as follows:

A. Settlement With the London Market Insurers

1.  Each London Market Insurer4 will pay its respective share of the total settlement

amount within 60 calendar days of court approval of the agreement.  The total settlement amount
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is said to be $233,000,000.  However, the amount attributable to participating London Market

Insurers and which is the amount that will actually be paid as part of this agreement is

$182,000,000.  Approximately $51,000,000 was apparently allocated to non-participating London

Market Insurers and will not be paid as part of the agreement.  The Debtor has the option to

terminate the agreement if the amount paid within the 60-day period is not at least $180,000,000.

2.  In return, the Debtor will release each insurer for all liability associated with breast

implant claims and claims involving any other type of Dow Corning implant.  The Debtor will also

provide a complete release of the products/completed operation hazard limits of the policies.  In

addition, the Debtor will release all environmental claims with respect to certain policies in effect

prior to 1964, and certain policies that have paid 50% or more of their liability limits.

3.  The Debtor and the London Market Insurers will each waive certain claims against

the other and the Debtor will commit to seek from other settling insurers a waiver of any contribution

or other claims such other insurers might have against the London Market Insurers with respect to

the released subject matter identified above.  The Debtor will also reduce the amount of any

settlement with--or judgment against--other settling insurers by the amount of any contribution or

indemnity award against the London Market Insurers by such other insurers.

4.  The Debtor will obtain a provision in the bankruptcy court order which would

release the London Market Insurers from claims of any other insured, including Dow Chemical

Company, Corning, Inc. and Hoechst-Marion-Roussel for all product liability claims up to the limits

of insured loss as set forth within the agreement, and a provision which would release the London

Market Insurers from claims of any other entities who may claim to be insureds under the policies

(such as certain implant surgeons) as well as from any other entities claiming derivatively through
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the Debtor.

5.  The Debtor will use its best efforts to include in any plan of reorganization a

channeling injunction to protect the London Market Insurers from additional third-party claims on

policies released pursuant to the settlement.

6.  Treatment of the settlement proceeds will be as provided in an agreement between

the Debtor and its co-insureds, which was approved by this Court on January 25, 1996. See In re

Dow Corning, 192 B.R. 415, 28 B.C.D. 649 (Bankr. E.D. Mich. 1996).

B. Buy-Out Settlements With the Other Insurers

1.  The other Settling Insurers agree to pay the following amounts:

a. Algemene Verzekering Maatschappij Diligentia N.V. Te
Amsterdam - $11,250;

b. Arab Insurance Company - $500,000;
c. North River Insurance Company, United States Fire Insurance C o m p a n y

a n d
International
S u r p l u s
L i n e s
Insurance
C o m p a n y
( t h e  " J U
Insurers") -
$40,181,14
7;

d. Federal Insurance Company - $13,900,000;
e. Ludgate Insurance Company Limited - $1,000,000;
f. The National Casualty Company - $712,885;
g. Transamerica Insurance Group - $24,700,000; and
h. Zurich Insurance Company and Zurich International Ltd. - $3,800,000.

Each of these insurers must pay the above amounts within 15 calendar days after approval by the

bankruptcy court.  The one exception to this is the JU Insurers, who have until 42 days after the

bankruptcy court's approval to make payment to the Debtor.



5Although this opinion is presented in narrative form, it should
be apparent most of the time when a statement is a finding--e.g.,
that the settlements were the product of good-faith hard bargaining-
-and when it is a conclusion of law--e.g., that the tort claimants
have no independent property interest in the Debtor's insurance
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2.  In return, the Debtor will release all liability associated with breast implant claims

and claims involving any other type of Dow Corning implant.  The Debtor will also release the

products/completed operation hazards limits under the policy(ies) of the settling insurer.

Additionally, the Debtor will also waive other contractual claims arising out of the breast implant

litigation, including consequential damage claims.

3.  The Debtor will obtain a provision in the bankruptcy court order which would

release the Settling Insurer from claims by any other insured or underlying claimant to the same

extent that the Settling Insurer is released by the Debtor, except that the release as to Dow

Chemical and other entities claiming to be insureds under the policies of the Settling Insurer are

releases only to the extent that the product liability limits of policies of the Settling Insurer are

released by the Debtor.

4.  All of the provisions stated in paragraph (3), (5) and (6) in the description of the

"Settlement With the London Market Insurers," supra, pp. 5-6, are also included in these

settlements.

The District Court has jurisdiction over this case and the contested matters which

arise therein.  28 U.S.C. §1334.  Pursuant to E. D. Mich. LR 150.1(a), the District Court has referred

its jurisdiction over the case to this Court, as provided for by 28 U.S.C. §157(a).  These contested

matters are core proceedings.  28 U.S.C. §157(b)(2)(A), (N), (O).  What follows are the Court's

findings of fact and conclusions of law, pursuant to F.R.Bankr.P. 7052.5



policies.  Sometimes, however, it is very difficult to determine
whether something is a fact to be "found" or law to be "concluded."
In those cases, if the "something" is determined to be a fact, the
Court hereby "finds" it; if it is an issue of law, then the Court
hereby "concludes" it; in mixed questions of law and fact, the issue
is simply "determined."
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III.  DEQ'S OBJECTIONS

DEQ objected to the part of the settlement with the London Market Insurers that

cashes out the environmental coverage for $5 million because no provision exists for earmarking

those funds for environmental cleanup.  Although the DEQ did not go so far as the TCC in asserting

a property interest in such insurance coverage (and ergo the proceeds thereof), its argument must

assume some form of entitlement to earmarking.  At this time, however, the argument is too

speculative to be credited.  If the time should come that DEQ has a real, live claim against the

Debtor which would have triggered coverage under these policies, and which the Debtor has not

satisfied through other resources, it may then be heard to argue about a loss.  In such event, and

assuming that it prevails, DEQ might then be entitled to a super-priority. See, e.g., 11 U.S.C.

§364(b).

IV.  TCC'S OBJECTIONS

The TCC's objections are of three major types.  The TCC attacked the economic

wisdom of the settlements.  It also asserted that the Court lacks the power to impose a release of

the tort claimants' rights to sue the settling insurers.  And it argued that even if the Court has such

power, it could only be exercised after notice to each and every one of the claimants; thus, the

procedure here denies them due process.  The power of the Court and due process objections

apply to all nine contested settlements.  The economic arguments primarily relate to the settlements



6It is not entirely clear to which settlements this objection
applies.  In a Memorandum filed December 4, 1995, the TCC stated
that it only objected to the economic reasonableness of the
settlements with the five insurers listed above.  Memorandum of
[TCC] In Opposition to the Debtor's Motions for Approval of
Compromise of Controversy with Various Insurers, p. 2.  Then in a
response filed December 11, 1995, the TCC stated that "[a]mong the
Committee's  economic  objections to  the  nine 'buy-out'
settlements . . . is that [the Debtor] is releasing supportable
claims for substantial additional insurance coverage for breast
implant claims without receiving any value for such release."
Response of [TCC] to the Memorandum on Insurance Coverage Issues
Filed by the Debtor in Support of the Debtor's Motions to Approve
Compromises with Various Insurers, p. 1.  However, as a practical
matter, given the Court's rejection of the TCC's unlimited liability
theory, whether the objection goes to one or all of the settlements
is irrelevant.
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with the London Market Insurers, the Transamerica Insurance Group, the JU Insurers, the Federal

Insurance Company and the Zurich Insurance Company.

A. Are the Settlements Reasonable?

The TCC claimed that the settlements, which are for slight discounts off of the product

liability coverage limits, are economically unreasonable because the insurers face a risk of unlimited

liability to the Debtor under their general liability coverages.  Its main point was that the Debtor failed

to exert sufficient leverage in the negotiating process arising from this risk.6

In regard to the settlement with the London Market Insurers, the TCC objected that the

discount off of the products liability coverage limit was unreasonably high and that the complicated

structure of the settlement made it virtually impossible to determine exactly how much coverage was

being compromised.

1. Standard for Approving Settlements

Compromises are favored by the law. Martin v. Kane (In re A & C Properties), 784



7Since the Debtor analogized these settlements to a sale of
assets pursuant to §363, the TCC asserted that the proper standard
to apply is not the "lowest point in the range of reasonableness."
Instead, the TCC maintained that the Court must apply the standard

10

F.2d 1377, 1381 (9th Cir. 1986).  They are also a normal part of the reorganization process.

Protective Comm. for Independent Stockholders of TMT Trailer Ferry, Inc. v. Anderson, 390 U.S.

414, 424 (1968) ("In administering reorganization proceedings in an economical and practical

manner it will often be wise to arrange the settlement of claims as to which there are substantial and

reasonable doubts.").

A bankruptcy court should only approve a proposed settlement upon determination

that the settlement is both "fair and equitable," TMT Trailer, 390 U.S. at 424, and in the "best

interest" of the estate. Connecticut General Life Ins. Co. v. United Companies Financial Corp. (In

re Foster Mortg. Corp.), 68 F.3d 914, 917 (5th Cir. 1995).  In Dow Corning, 192 B.R. at 421, this

Court articulated the general guidelines for determining whether the above standard has been met:

When considering whether to approve a proposed settlement, “the
bankruptcy court is charged with an affirmative obligation to apprise
itself of the underlying facts and to make an independent judgment as
to whether the compromise is fair and equitable.  The court is not
permitted to act as a mere rubber stamp or to rely on the trustee's word
that the compromise is reasonable.” Reynolds v. Commissioner of
Internal Revenue, 861 F.2d 469, 473 (6th Cir. 1988) (citing In re
American Reserve Corp., 841 F.2d 159, 162-63 (7th Cir. 1987).
However, the court need not conduct a “mini trial on the merits . . . of
[the] settlement.” Drexel Burnham Lambert, 134 B.R. at 496; In re
Energy Coop., Inc., 886 F.2d 921, 927 n.6 (7th Cir. 1989).  Instead, the
obligation of the court is to “canvass the issues and see whether the
settlement ‘falls below the lowest point in the range of
reasonableness.’” Drexel Burnham Lambert, 134 B.R. at 497 (quoting
In re W.T. Grant Co., 699 F.2d 599, 608 (2d Cir. 1983), cert. denied,
Cosoff v. Rodman, 464 U.S. 822 (1983)).7



for approving a sale, which it says is the best sales price that
could be obtained for the bankruptcy estate.   Memorandum of TCC,
pp. 16-17.  As will be discussed below, the Court concludes that the
current settlements are the same as, and not just analogous to, a
sale of the Debtor's assets pursuant to §363(b).  However, this
conclusion has no effect upon the Court's determination of whether
the settlements meet the necessary standard for approval.

Some courts say that a sale of the debtor's assets should be
approved if it is "fair and equitable" and "in good faith." See,
e.g., In re Phoenix Steel Corp., 82 B.R. 334, 335 (Bankr. D. Del.
1987).  Alternatively, some say the sale should be approved if it is
in the "best interests of the estate." See, e.g., In re Ancor
Exploration Co., 30 B.R. 802, 808, 10 B.C.D. 1025 (N.D. Okla. 1983);
WBQ Partnership v. Commonwealth of Virginia (In re WBQ Partnership),
189 B.R. 97, 105, 27 B.C.D. 1200, 34 C.B.C.2d 674 (Bankr. E.D. Va.
1995); In re Embrace Systems Corp., 178 B.R. 112, 123 (Bankr. W.D.
Mich. 1995).  Others--even some of those which also stated the test
more liberally--have couched the proper standard for approving a
sale in terms of the estate obtaining the best price possible under
the circumstances. In re Chung King, Inc., 753 F.2d 547, 549 (7th
Cir. 1985); In re WPRV-TV, Inc., 143 B.R. 315, 321 (D. P.R. 1991),
order vacated 165 B.R. 1 (D.P.R. 1992); WBQ Partnership, 189 B.R. at
105; Embrace Systems, supra.  Though each of these tests may be
worded somewhat differently, they are really just applications of
the same business judgment test, and each test will render the same
result.  And since approval of a settlement also seems founded upon
the business judgment test, see In re Sanner Contracting Co., 181
B.R. 465, 470 (Bankr. D. Ariz. 1995) (court approved settlement
which reflected that trustee had used appropriate business
judgment); In re Apollo Steel Co., No. 94 B 2361, 1994 WL 713697, at
*9 (Bankr. N.D. Ill. Dec. 19, 1994) ("If the proposed settlement is
within the range of reasonable possible outcomes were the matter
tried on its merits, or at least within the range of reasonable
business judgment considering cost and litigation hazard, the
settlement should ordinarily be approved."), it appears that the
test for approving a settlement is not appreciably different from
the test for approving a sale.

Moreover, even if the standard for approving a sale is higher
than the standard for approving a settlement, it is really a moot
point in the context of these proceedings, for the settlements
satisfy not just the lowest point, but the highest point in the
range of reasonableness.  Consequently, even if the best sale price

11



is the appropriate standard, it has been satisfied.
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Any factor "relevant to a full and fair assessment of the wisdom of [a] proposed

compromise" should be considered by the bankruptcy court. TMT Trailer, 390 U.S. at 424.

However, in determining whether a proposed settlement agreement is fair and equitable, courts

have found the following factors to be the most pertinent:

1.  The balance between the likelihood of the plaintiff's or defendant's
success should the case go to trial compared to the present and future
benefits offered by the settlement;

2.  The prospect of complex, costly and protracted litigation if
settlement is not approved;

3.  The proportion of class members who do not object or who
affirmatively support the proposed settlement;

4.  The competency and experience of counsel who support the
settlement;

5.  The relative benefits to be received by individuals or groups within
the class;

6.  The nature and breadth of releases to be obtained by officers and
directors; and

7.  The extent to which the settlement is the product of arm's length
bargaining.

In re Texaco, Inc., 84 B.R. 893, 902, 17 B.C.D. 483 (Bankr. S.D. N.Y.), appeal dismissed 92 B.R.

38 (S.D. N.Y. 1988); see also Foster Mtg., supra.

The bankruptcy court's determination of whether to approve a proposed settlement

must be supported by thorough, in-depth analysis of all relevant factors, so as to reflect an adequate

and intelligent consideration of the merits of the settlement. TMT Trailer, 390 U.S. at 434; Dow



8The total projected liability used in connection with the
Hartford settlement was $3 billion.  Negotiations with the London
Market Insurers were ongoing at the time of the Hartford hearing and
this was the estimate originally used for these negotiations as
well.  It is not clear from the record whether subsequent
negotiations with the London Market Insurers used the $5 billion
figure.  However, there has been no showing that the $3 billion
figure is unreasonable.  This is particularly true in connection
with the London Market Insurers' settlement. See n.9 infra,
discussing financial difficulties facing London Insurance Market.
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Corning, 192 B.R. at 422.  Discussion of the factors relevant to the settlements at issue follows.

2. How the Settlement Amounts Were Reached

The actual settlement amounts agreed to by the Debtor were reached in the following

manner.  First, the tort claims pending against the Debtor were projected to have a total value of $5

billion.  (The Debtor was careful to point out that this projected liability figure was merely for

purposes of determining potential insurance coverage, and that it did not admit to this amount of

liability or for that matter to any liability.)  On the other hand, the TCC protested that this number was

far lower than its estimate of the Debtor's liability.  As a practical matter, the $5 billion figure was

chosen because it reaches the maximum amount of insurance coverage that would be available

within the "products hazard" provision under any scenario.  In other words, even if the Debtor's

liability were ultimately determined to be greater than $5 billion, the amount of coverage available

would remain unchanged.  Using this number as the starting point for calculating available coverage

was therefore reasonable.8

Next, the product hazard coverage available was discounted based upon an 8%

discount rate over a four year period.  The resultant number was the present value of available

coverage.  Selection of present value discount parameters always involves a certain amount of



9After the Court's ruling of January 25, 1996, certain events
have been reported in the press which lend support to the Debtor's
fears about the collectibility of Lloyd's names. See, e.g.:
"Lloyd's Sued For Fraud By Three States," The National Law Journal,
p. B1 (March 18, 1996) (describing actions by various of the United
States to halt Lloyd's of London's efforts to fund its rescue plan);
"Lloyd's of London Woes Prompt Worry on Part of U.S. Regulators,"
Detroit Legal News, p. 8 (May 1, 1996) (discussing the instability
of Lloyd's of London); "Lloyd's Members in U.S. Have a Right To Sue
in This Country, SEC Contends," The Wall Street Journal, p. B5 (May
8, 1996) (reporting that successful assertion of SEC's position
could jeopardize Lloyd's reconstruction attempts); "Lloyd's of
London Raises Settlement to $4.72 Billion," The Wall Street Journal,
p. A16 (May 13, 1996) (reporting that Lloyd's could "cease to exist
in its present form" if a settlement with its "names" is not

14

subjectivity.  And since the TCC was unable to demonstrate that using an 8% discount rate over four

years was unreasonable, or even that different parameters would have been more reasonable,

these parameters are acceptable.  Finally, a discount (or premium) was determined for each

settlement by finding the percentage difference between the present value of available coverage

and the actual settlement amount.

The largest discount, approximately 24% less than the available products hazard

coverage, was given to the London Market Insurers.  Though the discount may seem large, it is

justified by the present instability of the London Insurance Market.

Paul Evans, a partner with Price, Waterhouse of London who specializes in insurance

insolvencies, was called to testify by the Debtor regarding peculiarities with the London Market

Insurers.  The future of the London insurance market is considered uncertain due to a large and

unusual number of claims leading to an unprecedented number of insolvencies among these

insurers.  Because the Debtor fears it will be unable to collect any judgments it may ultimately

r e c e i v e  a g a i n s t  s o m e  o f  t h e s e  c o m p a n i e s , 9  i t  chose to  acce



approved this summer and that some names have already stated that
the new offer does not go far enough.); "Lloyd's of London Increases
Settlement Offer to Investors," Detroit Legal News, p. 5 (May 15,
1996) (noting in connection with Lloyd's of London's new $4.7
billion settlement offer that:  (1) some names contend the offer
falls short; (2) "Lloyd's executives acknowledge the insurer faces
a bleak future--or none at all--if the plan does not succeed; and
(3) a settlement must be approved by August, when Lloyd's must "pass
solvency tests required by British regulators"); "Lloyd's Suffers
Legal Setback," The Wall Street Journal, p. A14 (May 20, 1996)
(reporting that a ruling of a British High Court judge "strengthens
the hand of dissident investors demanding improvement to a [$4.7
billion "rescue plan"] settlement package.").
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pt a settlement calling for a greater discount than it allowed other insurers.  It also accepted other

non-standard provisions, such as the $5 million allocation for environmental claims and the four-year

payment term for one of the companies.

The other settlements ranged from discounts of 9.9% to premiums (over present

value) of 36.1%.  Determining whether these settlements are reasonable first requires an

examination of the risk faced by the Debtor in the insurance litigation.

3. Legal Issues Favoring Settlement

There were two legal issues of tremendous significance in the insurance litigation

which were decided favorably to the Debtor.  Because the policies at issue are occurrence-based,

the question of when the injury occurred is crucial.  The Debtor argued that, for purposes of

insurance coverage, the injury occurred when implantation occurred.  The insurers argued that there

was no occurrence until personal injuries manifested themselves.  The other important issue was

whether each policy is obligated to pay all damages which accrue even after the policy term expires,

as the Debtor maintained, or whether, as the insurers wanted, damages must be allocated.  For

example, if a claim occurred within the policy term but 90% of the damages occurred after coverage
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expired, could the Debtor collect 100% of the damages or only 10%?

Judge Colombo ruled in favor of the Debtor on both of these issues.  Scott Gilbert,

a partner with the law firm of Covington and Burling, and who is perhaps one of the leading attorneys

specializing in the resolution of complex insurance disputes, testified without impeachment that if

the former issue (the "trigger" question) had been resolved against the Debtor, its insurance

coverage would have been eviscerated.  He also testified that had the allocation issue been

decided adversely to the Debtor, it would have greatly reduced the amount of damages the Debtor

could recover.

Although the Debtor prevailed on these issues, (and after jury verdict in its favor on

numerous others), one can reasonably expect the remaining defendants to appeal.  And due to

recent appellate decisions, the Debtor's chances of retaining its trial court victories is anything but

certain.  The testimony of Michael Aylward, a partner in the Boston law firm of Morrison, Mahoney

and Miller, representing Transamerica Insurance Group, is instructive.  He testified that his client

would have appealed the trigger issue to the Michigan Supreme Court had it not settled the

litigation.  He expressed confidence that the insurers' theory would be well received in the Michigan

Court of Appeals based upon his reading of a series of recently decided cases. 

In Transamerica Ins. Co. v. Safeco Ins. Co., 189 Mich. App. 55, 472 N.W.2d 5 (1991),

Mr. Aylward's client brought an action against Safeco seeking a declaration that the defendant was

liable for a pro rata share of the costs and ultimate liability incurred in the defense of claims brought

against Frost-Guard Insulation, Inc., arising out of its installation of urea formaldehyde foam

insulation (UFFI) between 1977 and 1982.  Both parties had insured Frost-Guard under general

comprehensive liability policies during various portions of this period.  The plaintiff argued the
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exposure theory, which was similar to the Debtor's successful argument before Judge Colombo.

But the defendant's motion for summary disposition (equivalent to a F.R.Civ.P. 56(c) motion) was

granted.  The Court of Appeals affirmed the trial court that "bodily injury, for purposes of triggering

coverage, occurs when the symptoms begin or manifest themselves to the homeowner."

Transamerica v. Safeco, 189 Mich. App. at 59.  (It remanded for trial on when those injuries

manifested.)

Mr. Aylward would have argued to the Michigan Court of Appeals that there is no

basis to distinguish its decision in Transamerica v. Safeco dealing with UFFI, from the Debtor's

insurance litigation involving silicone gel breast implants on the question of when an injury occurs

under the insurance policies.  And Mr. Gilbert testified that the Debtor has cause for concern that

the lawyers for the non-settling defendants will make such an argument.  This fear is magnified by

a recent unpublished Michigan Court of Appeals decision which reaffirmed its trigger holding in the

Transamerica case. In Cello-Foil Prods, Inc. v. Michigan Mut. Liab. Co., No.

151615 (per curiam) (Mich. Ct. App. Aug. 15, 1995) (unpublished), the plaintiff was the owner of the

Thomas Solvent Annex in Battle Creek, a site contaminated by hazardous wastes.  It sued various

insurance companies, asserting that they had a duty to defend and indemnify the plaintiff from

environmental contamination claims raised against it and 93 other offsite generators of hazardous

waste that was dumped at the site and eventually contaminated the ground water supply.

Reaffirming its earlier decision in Transamerica v. Safeco, the Court of Appeals held that the circuit

court's dismissal of the action against all of the defendant insurance companies was proper

because an injury occurs on the manifestation date and not when the underlying acts which



10And after Mssrs. Aylward and Gilbert testified, yet another
decision of the Michigan Court of Appeals reaffirmed the
manifestation theory in latent injury cases. See Gelman Sciences,
Inc. v. Fidelity & Cas. Co., 214 Mich. App. 560, 543 N.W.2d 38
(1995) (toxic waste).
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eventually led to manifestation of injuries may have occurred.10

Given these precedents on the trigger issue and the apparent lack of Michigan

appellate precedent on the allocation issue, the Debtor faces a significant possibility of losing all

it has won so far on the merits.  It therefore has a very strong interest in settling cases now.  The

TCC offered, and could offer, no solace or reasonable assurances to the Debtor that rolling the dice

on the eventual outcome of its lawsuits against these insurers would in retrospect be viewed as a

prudent decision.  That the Debtor, as fiduciary of this estate, chose not to risk further litigation is

not one which can be reasonably questioned.

The Debtor gains another advantage by settling:  it gets lots of money right away.  Had

the settlements not been reached and the cases against the settling insurers gone to trial, even if

the Debtor's judgment survived all appeals, the Debtor would not necessarily receive any money.

Aside from requiring the insurers to defend the Debtor, the policies merely obligate the companies

to indemnify the Debtor against any losses it suffers from the covered events.  The insurers would

argue that until the Debtor had paid or was at least adjudged liable to pay money damages to the

tort claimants, they have no duty to part with any money.  In one case, UNR Indus. v. Continental Cas.

Co., 942 F.2d 1101 (7th Cir. 1991), it was held that an order confirming a chapter 11 plan which

provided that the insured debtor transfer something of value (in that case 63% of the stock of the

reorganized company) to a class of creditors was tantamount to a "judgment or settlement . . .

[which] triggers [the insurer's] insurance obligations." Id. at 1104-1105.  Confirmation of a plan in



11In contrast, the Debtor's post-1985 insurance coverage (which
is not part of the current settlement) is primarily "claims-made"
coverage.  Therefore, the post-1985 insurance policies only "provide
coverage if the act or neglect is discovered and brought to the
insurer's attention during the policy term, regardless of when the
act occurred."  Jerry, Understanding Insurance Law at 287.
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this case may take quite some time.  In the meantime, the insurers, and not the Debtor, would be

earning interest on the hundreds of millions of dollars which are now being paid to the Debtor.  And

the insurers would certainly contest the UNR holding here.  If the Sixth Circuit eventually disagreed

with the Seventh Circuit on this issue, the Debtor could wait quite a while indeed for the money

which these settlements provide immediately.

4. Were Supportable Claims for Additional Insurance Coverage Released
Without Receipt of Benefit?

The TCC also asserted that the Debtor "is releasing supportable claims for

substantial additional insurance coverage for breast implant claims without receiving any value for

such release."  Response of the [TCC] to the Memorandum on Insurance Coverage Issues Filed

by the Debtor in Support of the Debtor's Motions to Approve Compromises With Various Insurers,

p. 1.  To understand this assertion it is necessary to have at least a basic understanding of the

nature of the insurance policies involved.

The involved policies covered a period of time from 1962 through 1985 and are

"comprehensive general liability" ("CGL") policies.  These are "occurrence" policies, which means

that they provide coverage "if the act or neglect giving rise to liability occurred during the period of

the policy, regardless of when the act or neglect was discovered or a claim filed with the insurer."

Robert H. Jerry, Understanding Insurance Law p. 286-87 (Matthew Bender 1987).11  As a result,

occurrence policies are potentially accessible to pay for injuries that do not immediately manifest



12In addition to products liability and general liability
coverage, some of the Debtor's CGL policies also contain coverage
for intentional torts such as defamation, false imprisonment and
malicious prosecution, that would otherwise be excluded under so-
called "expected and intended" clauses.  These coverages are not in
issue here. 
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themselves (such as the injuries alleged in this case), if such injuries are found to have occurred

during the coverage period.

For the most part, the Debtor's comprehensive general liability policies have two

separate components which are relevant to the current dispute.12  The first is the "products liability"

or "products hazard" component.  This component of the policies would provide coverage in the

event that one of the Debtor's products causes injury after it has been completed and sent to market.

The products liability coverage is subject to two important restrictions.  The first is a coverage limit

per "occurrence".  The second is an "aggregate" limit, which is the maximum amount of products

liability coverage that the policy provides regardless of the number of occurrences.

The second relevant component is the "general liability" portion of the policies.  One

can describe the "general liability" component as providing coverage to an insured when there is

a premises- or operations-based claim.  Like the products liability component, the general liability

provision is subject to a per occurrence liability limit.  However, there is no limit on the number of

occurrences for which the insurer may be required to provide coverage.  Consequently, the insurer's

potential liability is much greater under the general liability provisions.

The Debtor and the insurers negotiated the present settlements under the belief that

coverage was available to the Debtor only under the products liability provisions of the policies.

However, the TCC argued that a number of the bases of liability asserted by breast implant



13The complaint originally filed by the employee asserted claims
under theories of strict liability and negligence.  However, during
trial the employee withdrew all claims based on strict liability and
proceeded on the negligence claim alone. Devich v. Commercial Union
Ins. Co., 867 F. Supp. 1230, 1232-33 (W.D. Pa. 1994).
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claimants, such as negligent failure to warn "about certain propensities and characteristics of

silicone gel breast implants" should also be covered by the general liability provisions of the

policies.  Response of the [TCC] at p. 3.  According to the TCC, therefore, the settlements are

unreasonable because the Debtor did not explore all of the potential available coverage.

In support of its position, the TCC cited a number of cases where the "general liability"

provision of a policy provided coverage when it was found that the insured had negligently failed to

warn of a particular danger involved in using its product.  In Devich v. Commercial Union Ins. Co.,

867 F. Supp. 1230 (W.D. Penn. 1994), the insured was a manufacturer of aerial work platforms

which were repossessed by a secured creditor.  During a demonstration for a potential buyer, an

employee of the creditor was severely injured when a platform malfunctioned and threw him to the

ground. Id. at 1231.

The state court found that the employee's "injuries were proximately caused by [the

insured's] negligent failure to warn [him] of known defects" and entered a judgment against the

insured for $859,078.33. Id. at 1233.13  The insurer, however, denied coverage on the ground that

the negligent failure to warn claim "was excluded from coverage under the [general liability] policy

pursuant to the products-completed operations hazard exclusion . . . ." Id.  The employee then

brought suit against the insurer in federal court.  The court held that since the state court judgment

rested on the fact that the injury was caused by the insured's negligence, and not that the platforms

were defective, the products liability exclusion did not preclude coverage. Id. at 1233-35.  The court
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further stated that:

The fact that the same facts could have given rise to a product related
claim is irrelevant; nothing in [Pennsylvania's] prior case law suggests
that such claims must be asserted under strict liability theories rather
than negligence theories.  Indeed, there appears to be no restriction on
even requiring an election between theories; rather, both may be
pursued in a single suit.

Id. at 1234 (quoting Harford Mut. Ins. Co. v. Moorehead, 396 Pa. Super. 234, 251, 578 A.2d 492,

501 (1990)).

In Harford, the insurer brought a declaratory judgment action seeking a determination

of its duty to defend the insured.  578 A.2d at 493.  The underlying action against the insured

involved an allegation that the insured had negligently failed to warn of the danger involved in the

improper use of one of its products. Id. at 501.  The general liability policy involved provided

coverage for all damages resulting from bodily injury. Id. at 495.  But the insurer contended that it

had no duty to defend or provide coverage because the "Products Hazard exclusion contained in

the subject policy was intended to exclude coverage of an action brought against the insureds which

alleged injuries sustained as a result of products [they had] sold . . . ." Id. at 494.  The court

disagreed and held that when "a claim is brought under the auspices of a 'negligent failure to warn,'

it is appropriate to view the complaint as one charging improper conduct, and not one making a

defective product, despite arguable similarities between such claims." Id. at 501.

The other case cited by the TCC, Scarborough v. Northern Assurance Co. of America,

718 F.2d 130, 132 (5th Cir. 1983), also involved an assertion that the insured had negligently failed

to warn "of the dangers involved in the use of its product."  Once again, the insurer argued that the

products hazard exclusion contained in the general liability policy precluded coverage of the claim.
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And like the courts inDevich and Harford, the court held that there was coverage, stating that "[t]he

exclusion is inapplicable to injury resulting from the use of a product which does perform the

functions and serve the purposes which the insured seller or manufacturer intends for it to perform

or serve." Id. at 136.

The insurance policies in this case are governed by Michigan law.  And although the

TCC failed to cite any Michigan cases, the rule of law set forth in Devich, Harford and Scarborough,

would appear to apply in this jurisdiction as well.  In Atkins v. Hartford Accident & Indem. Co., 7

Mich. App. 414, 151 N.W.2d 846 (1967), a pharmacist was sued for negligently selling pills

containing a habit-forming drug.  The insurer maintained that coverage under the comprehensive

general liability policy owned by the pharmacist was excluded by the products hazard provision

contained therein.  7 Mich. App. at 416-17.  The court, however, found that the exclusion did not

apply:  "There was nothing inherently dangerous about the pills, if used with the proper instructions.

Therefore, but for the negligent sale of the pills, the injury would not have occurred.  The sale,

although negligent . . . was properly within the general  liability  clause of the insurance policy . . . ."

Id. at 418. But cf. Gregory v. Cincinnati, Inc., 450 Mich. 1, 11, 538 N.W.2d 325 (1995) (failure to

warn of dangers involved in using a product "renders the product defective.").

At first glance, the TCC's argument is quite compelling, but closer scrutiny renders the

theory questionable.  First, contrary to the situation here, the cases relied on by the TCC all deal with

products hazard (or products liability) exclusions.  Under Michigan law, because "[a]n insurance

company cannot be found liable for a risk it did not assume," clear and unambiguous exclusions will

be enforced. Group Ins. Co. of Michigan v. Czopek, 440 Mich. 590, 597, 489 N.W.2d 444 (1992);

seealsoHeniser v. Frankenmuth Mut. Ins., 449 Mich. 155, 161, 534 N.W.2d 502 (1995) ("An insurer



24

is free to define or limit the scope of coverage as long as the policy language fairly leads to one

reasonable interpretation and is not in contravention of public policy.").  However, if an ambiguity

in an exclusion does exist, the language will "be strictly construed against the insurer." Auto Club

Group Ins. Co. v. Marzonie, 447 Mich. 624, 631, 527 N.W.2d 760 (1994) (quoting Czopek, 440

Mich. at 597); Auto-Owners Ins. Co. v. Churchman, 440 Mich. 560, 567, 489 N.W.2d 431 (1992).

The policy behind this construction is to ensure "that the purpose of insurance shall not be defeated.

It has been deemed that an insurer should not be allowed, by the use of obscure phrases and

exceptions, to defeat the very purpose for which the policy was procured."  43 Am.Jur.2d, Insurance,

§291.

The insurance policies at issue here do not contain products hazard exclusions.

Instead, they specifically provide the Debtor coverage for claims brought against it that fall within

the products hazard provision.  However, the policies do place an aggregate limit on the total

amount of products liability risk that the insurers were willing to accept in exchange for the premiums

paid by the Debtor.

"An insurance policy is much the same as any other contract.  It is an agreement

between the parties in which a court will determine what the agreement was and effectuate the intent

of the parties." Churchman, 440 Mich. at 566 (citing Eghotz v. Creech, 365 Mich. 527, 530, 113

N.W.2d 815 (1962)).  "The intention of the parties must be deduced from the entire agreement, not

from any part or parts of it, and, where a contract has several stipulations, the intention of the

contracting parties is not expressed by any single clause or stipulation, but by every part and

provision in it, which must all be considered together, and so construed as to be consistent with

every other part." Harrow Products, Inc. v. Liberty Mut. Ins. Co., 64 F.3d 1015, 1025 (6th Cir. 1995)
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(quoting Johnston v. Miller, 326 Mich. 682, 688, 40 N.W.2d 770 (1950)); Auto Club Ins. Ass'n v.

Lozanis, 215 Mich. App. 415, 419, 546 N.W.2d 648 (1996).  "When the language is clear and

unambiguous on its face and does not offend public policy, [the court] simply appl[ies] the terms as

written." Marzonie, 447 Mich. at 630 (citing Churchman, 440 Mich. at 567).  Moreover, the "[c]ourt

cannot create ambiguity where none exists." Churchman, 440 Mich. at 567.  The reason for this,

of course, is that the court cannot "countenance holding an insurance company liable for a risk it did

not assume." Marzonie, 447 Mich. at 631.

Though there are many different insurance contracts involved in these contested

matters, the parties agree that the following excerpts from a Hartford policy are standard:

The [insurer] will pay on behalf of the insured all sums which the insured
shall become legally obligated to pay as damages because of . . .
bodily injury . . . to which this insurance applies, caused by an
occurrence . . . .

TCC Exhibit 26, at page 8.

"Occurrence" means an accident, including injurious exposure to
conditions, which results, during the policy period, in bodily injury . . .
neither expected nor intended from the standpoint of the insured . . . .

Id. at 3.

"Products hazard" includes bodily injury . . . arising out of the named
insured's products or reliance upon a representation or warranty made
at any time with respect thereto, but only if the bodily injury . . . occurs
away from premises owned by or rented to the named insured and
after physical possession of such products has been relinquished to
others . . . .

Id.

[T]he total liability of the [insurer] for all damages because of . . . all
bodily injury included within the products hazard shall not exceed the



14For what it is worth, apparently the Debtor and the insurers
read the policy language consistent with this understanding.
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limit of bodily injury liability stated in the schedule as "aggregate."

Id. at 9.

As stated previously, when interpreting an insurance policy, the court is duty-bound

to "effectuate the intent of the parties," if such intent can be deduced from consideration of the

agreement as a whole.  The unambiguous import of the policy language above is that the parties

intended to place a limit on the insurer's total liability for all damages resulting from all bodily injuries

included within the products hazard definition.  And the products hazard definition includes bodily

injuries arising from use of the insured's products.14

There can be little argument that the injuries alleged by tort claimants in this case stem

from use of the Debtor's products.  This is true regardless of the name given to the cause of action

by the claimant. See, e.g., Allstate Ins. Co. v. Johnson, 205 Mich. App. 495, 500, 517 N.W.2d 799

(1994) ("[W]e look to the underlying cause of the injury to determine [insurance] coverage and not

to the specific theory of liability.") (quoting Allstate Ins. Co. v. Freeman, 432 Mich. 656, 690, 443

N.W.2d 734 (1989), modified on other grounds, 433 Mich. 1202, 446 N.W.2d 291 (1989)).  Even

the TCC's key expert witness, Donald Malecki, conceded this point during cross-examination. See

Tr. of December 11, 1995 hearing, p. 163.

Virtually all products liability claims could conceivably include a "failure to warn" claim.

If the products hazard aggregate limit could be avoided by simply changing the cause of action's

name, then this provision of the insurance contract would become essentially meaningless.  "A

patently unreasonable interpretation of a contractual ambiguity will not be employed merely to allow
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the insured to recover his losses." Upjohn Co. v. New Hampshire Ins. Co., 438 Mich. 197, 208, 476

N.W.2d 392 (1991) (quoting Smith v. Lumbermen's Mut. Ins. Co., 101 Mich. App. 78, 83, 300

N.W.2d 457 (1980)).

There is nothing new about the theory of double or separate recovery espoused by

the TCC.  The theory relies upon policy language which has existed in insurance agreements for

some fifty years. See Tr. of December 11, 1995 hearing, p. 165.  And the TCC's expert witness,

Donald Malecki, has suggested the theory to clients in the past. Id. at 165-66.  Yet he was unable

to identify a single situation like this one where the theory was applied successfully during "either

settlement or litigation." Id. at 166.  The theory had not even "increased the value of any settlement

or litigation by as much as one penny in the last 50 years." Id.  Mr. Gilbert testified unequivocally that

the only coverage ever available to the Debtor as against insurers who insured it for general liability

and product liability relevant to the implant claims were the product liability policies.  He testified that

he is familiar with the dual coverage arguments made by the TCC and had in fact made them

himself in other cases since the early 1980s.  He explained that general liability coverage can be,

but is not always mutually exclusive of product liability coverage.  A dual coverage argument can

have merit in situations, for example, where someone is injured by inhaling asbestos fibers when

installing asbestos insulation.  In his opinion and the opinion of his firm, such an argument in this

case would be frivolous and he therefore refused to make it.  It is, therefore, not surprising that the

TCC failed to cite any cases where an insured was able to obtain dual or separate coverage in a

situation like that involved here.

In the only cases where the precise issue -- dual coverage -- was litigated to reported

decision on facts similar to those here, Celotex Corp. v. AIU Ins. Co. (In re Celotex Corp.), 149 B.R.
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997 (Bankr. M.D. Fla. 1993); Fibreboard Corp. v. Hartford Accident & Indem. Co., 16 Cal. App. 4th

492, 20 Cal. Rptr.2d 376 (Ct. App. 1993), the theory was rejected.  In both cases, the insurers

acknowledged liability under the product liability coverage but denied it under the general liability

coverage.  In Celotex, the debtor contended that insurance coverage for the various plaintiffs'

allegation that it had negligently failed to "warn of the potential hazards arising from [its] asbestos-

containing products . . . [was] not subject to the limits of liability imposed by the products hazard

provisions."  149 B.R. at 999.  In rejecting the debtor's argument the court stated:

[A]side from countering the clear language of the policies at issue
here, Debtor's theory would create certain logical inconsistencies in
interpreting the policies as a whole.  Under Debtor's theory, if Debtor
is found liable under both strict liability and negligence theories, it
would have the benefit of coverage under the general liability and the
products liability provisions.  The happenstance that an injured party
raises a theory of liability which does not require a showing of a
defective or inherently dangerous product should not permit Debtor to
circumvent the clear limitations placed upon coverage for product-
related injuries.  Such a windfall certainly was not contemplated by the
parties when the contract was executed . . . .

Id. at 1002.

In Fibreboard, after exhausting the products hazard coverage under its CGL policy,

the insured "assert[ed] that claims based on theories such as . . . failure to disclose hazardous

nature of products . . . are not subject to the limits of liability for 'products hazard.'"  16 Cal. App. 4th

at 500.  The court soundly rejected the insured's arguments stating that "[w]ithin . . . the continuum

of coverage provided for liability stemming from operations and products, it is obvious that the

traditional products claims [such as] . . . failure to warn . . . are within the four walls of the 'products

hazard' clause." Id. at 502.  The court further added:

Construing each policy as a whole, we conclude it is unreasonable to
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align activities concerning failure to warn of products hazards,
suppression of product safety information, conspiring to market unsafe
products, and the like within the ambit of operations coverage rather
than products coverage.

After all, an underlying condition which rendered the products defective
and led to the property damage at issue was failure to warn of inherent
dangers.

If the planning and decisions that render the product defective are
allocated to operations instead of products liability, then the policy
distinction between the two coverages is lost.

Id. at 509-10.  Noteworthy is the fact that under Michigan law a failure to warn of dangers involved

in using a product "renders the product defective." Gregory v. Cincinnati, Inc., 450 Mich. at 11.

Further support for the notion that when the alleged injury stems from use of the

insured's product the only coverage available to the insured is under the "products hazard" provision

is found in one of the leading treatises on insurance law.

Clearly a company which writes an ordinary liability policy does not
want a risk extending without end as a result of work performed or
merchandise sold; nor, conversely, would a company willing to
undertake the products risk want to assume the general liability burden.
(footnote omitted)

7A Appleman, Insurance Law & Practice §4508, p. 334 (Rev. ed. 1979 and Supp. 1995).

It is scarcely just either to deprive a purchaser of the protection he is
entitled to receive or to extend one type of coverage to fit a completely
different situation from that contemplated. (footnote omitted)

Id. at 335.

[I]t is well to recognize that products liability is a coverage that takes
over where premises-operations leaves off by means of the various
applicable exclusions.  Obviously, if the insured carries premises-
operations coverage as well as products and completed operations
coverage there would be little litigation.
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Id. at 340.

Thus once a product has been completed and sent to market, or a
service has been performed liability may be incurred by reason of a
defect in merchandise or improper workmanship.  It should be clear
that the premises-operations coverage is not an appropriate coverage
and the individual now needs "products liability" or "completed
operations" coverage.  The coverages are complementary and not
overlapping and the premiums are separate and distinct.

Id. at 341. 

In products liability coverage or hazard the focus should be on the
location of the occurrence that produces the bodily injury or property
damage and not on the theory of liability.  Thus, even though there has
been a negligent manufacture or sale of goods but the accident occurs
after possession has been relinquished and away from the premises,
it is a products and completed operations hazard. (footnote omitted)

7A Appleman, Insurance Law and Practice §4508.01, p. 346.

This Court is not now called upon to issue a definitive ruling on the matter.  Instead,

the focus is on whether the Debtor acted reasonably when it chose not to pursue the separate

coverage theory.  The Debtor stated that it considered the possibility of "coverage for the underlying

claims . . . under insurance other than [the products hazard provision], but determined there was no

credible basis for pursuing such coverage."  Dow Corning Corporation's Memorandum of Law

Concerning Certain Objections to Proposed Settlements Made by [TCC], p. 2.  In light of the so far

unsuccessful track record of such an argument in cases like this, the Court must conclude that the

Debtor's decision not to pursue the separate coverage was reasonable, and that it lost nothing of

value in not pursuing it.

The essence of the TCC's complaint is that the defendant had a cause of action for

unlimited coverage under the general liability policies and so any settlement that did not factor in
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value for the loss of that cause of action was unreasonably small.  But, especially with respect to the

second round of settlements, this reasoning is specious for another reason.

When the defendant filed its motions for approval of these compromises, the start of

the declaratory judgment trial was only three weeks away.   When the motions for approval of the

compromises were finally heard and decided in January, 1996, the trial was almost over.  Even if

the claim that the insurers faced possible liability to the debtor under the general liability policies

were colorable, by the time the settlements were reached, the Debtor had little leverage because

this theory had never even been pled.

Like those in the federal system, Michigan court rules are designed to facilitate

amendment to pleadings, except in cases where the opposing party would be prejudiced. Int'l

Brotherhood of Electrical Workers v. McNulty, 214 Mich. App. 437, 447, 543 N.W.2d 25 (1995).

Consequently, when a court has presided over extensive and complicated discovery, has decided

multiple complex dispositive motions and then set the matter for trial only a few days away, it is

extremely likely that a motion for leave to amend complaints against about a hundred defendants

in order to add a new, so-far-uniformly-unsuccessful cause of action would be denied and that the

denial would be affirmed. See Ben P. Fyke & Sons v. Gunter Co., 390 Mich. 649, 656, 213 N.W.2d

134 (1973) (particularized reasons for denying leave to amend include "undue delay, . . . undue

prejudice to the  opposing party  by virtue  of  allowance  of  the amendment, [and] . . . futility  of

amendment . . . .") (quoting Foman v. Davis, 371 U.S. 178, 182 (1962)).  This, of course, would be

even more certain if the motion were made during trial. See Dacon v. Transue, 441 Mich. 315, 333,

490 N.W.2d 369 (1992) (Once the trial begins, the right to freely amend a complaint is no longer

available.).
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A court reviewing the business judgment of a trustee or debtor in possession in

accepting a settlement of a controversy must look at the facts as they exist at the time of the

settlement and not how they might have existed had the pre-petition debtor done something different

a year or two before.  The trustee must play the cards he/she is dealt.  Because Dow Corning had

never sued for general liability coverage and could not likely expect an amendment to add it to the

trial, the Debtor-in-Possession (qua trustee) could not have demanded value from the insurers in

return for releasing them from such coverage.  In this case, therefore, the settlements obtained by

the Debtor-in-Possession from the cards which the pre-petition debtor dealt were the best that could

be accomplished under the circumstances.  Accordingly, its judgment should be ratified.

5. Summary of Factors

In conformity with those cases that seem to dictate that a court consider a checklist

of factors, see p. 12, supra, the following is the Court's recapitulation of the points previously made,

laid out in a checklist fashion.

1.  The balance between the likelihood of the plaintiff's or
defendant's success should the case go to trial compared to the
present and future benefits offered by the settlement:

The "case," in essence, actually went to trial and the Debtor largely prevailed.

However, its likelihood of ultimate victory after appeal is problematic.  On the other hand, the

benefits offered by the settlements are real and substantial and, in this Court's view, clearly outweigh

the Debtor's likelihood of ultimate success.

2.  The prospect of complex, costly and protracted litigation if
settlement is not approved:

If the settlements are not approved, the Debtor will have to proceed to trial against
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these insurers.  The last trial lasted almost four months.  The issues left for trial are many and

complex.  This factor lends support to the settlements.

3.  The proportion of class members who do not object or who
affirmatively support the proposed settlement;

The Official Committee of Unsecured Creditors supported the settlement.  The TCC

opposed it.  Go figure what that means in terms of "proportion." See Dow Corning, 192 B.R. at

423-24.

4.  The competency and experience of counsel who support the
settlement;

The competency and experience of Mssrs. Gilbert and Evans are extraordinary and

impressive.  Although their clients' interests, of course, shade their objectivity, the corroborating

testimonies of Mssrs. Aylward for Transamerica and Norman Kleinberg, a partner at Hughes,

Hubbard & Reid, for Hartford, were also valuable.  This is meant to take nothing away from Mr.

Malecki, who from all accounts must be the father of many of the insurance policies' forms--or at

least many of the clauses and paragraphs therein--which are in litigation here.  However, even he,

called as an expert witness for the objecting TCC, could not say that the settlements were

unreasonable.

5.  The relative benefits to be received by individuals or groups
within the class;

This factor seems to be irrelevant.

6.  The nature and breadth of releases to be obtained by officers
and directors; and

This factor seems to be irrelevant.

7.  The extent to which the settlement is the product of arm's
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length bargaining.

There is absolutely no doubt that these settlements are the products of arm's length

bargaining.  The Debtor retained an extremely competent, enormous, and expensive law firm to sue

more than 100 insurance companies, who retained extremely competent counsel of their own.

There were literally dozens of defenses asserted against the Debtor, some of which could have

been independently dispositive of the lawsuit.  The trial judge found it necessary to appoint a special

settlement master whose participation was credited as being active and important.  The

negotiations were described as "[a]rduous, very intense and they continued over extensive periods

of time, usually with the aid of the settlement master.  Very hard fought."  Tr. of August 10, 1995

hearing (testimony of Mr. Kleinberg), p. 195. See also id.  (The negotiations were conducted in

"[u]tmost good faith and if my arms could be any longer they . . . would.  They were extremely arm's

length."); Tr. of December 8, 1995 hearing, p. 155 (testimony of Mr. Aylward) ("The negotiations

were conducted at "arms length" and in "good faith").  Mr. Aylward testified that the settlement was

the largest one he or Transamerica had ever concluded under a property or casualty policy.  On

behalf of the Hartford, Mr. Kleinberg said essentially the same thing.  Tr. of August 10, 1995 hearing

(testimony of Mr. Kleinberg), p. 156.  This factor lends strong support to the motion for approval.

For these reasons, the Court concluded that the settlements are the best that could

have been accomplished, are fair and equitable, are of great benefit to the estate, and were

appropriately approved.

B. Property Right?

The TCC further attacked the economic reasonableness of the settlements on the

ground that tort claimants possess a property interest in the Debtor's insurance policies.  As such,
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it asserted that the Debtor's agreement to provide "releases" of the tort claimants "independent"

rights of action against the insurers, such as bad faith claims, was a valuable concession for which

the Debtor was not compensated.  Therefore, the amount the Debtor will receive is unreasonably

low.  The testimony introduced by the Debtor explained how it was the term "release" became part

of the settlements.  Mr. Gilbert testified that there were settlement negotiations under way in the

spring of 1995 before the Debtor filed bankruptcy.  At that time, the insurers with whom the Debtor

was then negotiating insisted upon an indemnity clause whereby the Debtor would agree to hold the

insurer harmless against any claims filed by tort claimants directly against the insurer.  Because

neither party considered that the tort claimants had any basis to assert claims against the insurer,

no value was given during the negotiating process for the hold harmless provision.  Once the Debtor

filed chapter 11, however, the insurers realized that an unsecured indemnity agreement by the

Debtor was somewhat hollow.  Therefore, in lieu of the indemnity agreement, they requested a

release and channeling injunction provision as now appears in the settlement agreements.  Both

the insurers and the Debtor continue to hold to the view that the tort claimants have no causes of

action against the insurers and in this Court's comments on August 11, 1995, with regard to the

Hartford insurance settlements, the Court concurred in that estimate.  In this opinion, the Court has

amplified its reasoning for that conclusion.

The two other types of objection raised by the TCC in opposing all of the cash payout

settlements also stem from its belief that each one of its constituents has a property interest in the

Debtor's insurance policies.  As a result, the Debtor cannot compromise these policies by delivering

releases of the tort claimants' individual interests in the policies, nor does a court have the authority

to issue an order which would permit the Debtor to do so.  As a corollary, it asserted that notice of



15In the course of the Hartford settlement litigation, the TCC
appeared to have asserted that similar statutes in effect in other
jurisdictions would also be applicable.  As the Debtor is a Michigan
corporation and its policies were issued to it in Michigan, it is
apparently now conceded that the property interests in these
policies must be determined under Michigan law alone. Cf., Celotex
Corp. v. AIU Ins. Co. (In re The Celotex Corp.), 194 B.R. 668, 28
B.C.D. 1209 (Bankr. M.D. Fla. 1996) (Illinois law applicable to
insurance policies which were contracted in that state).  Although
no one cited the Court to such a statutory provision in any one of
the insurance policies in dispute, since the insurance policies were
issued under Michigan law, the Court will assume that the statutory
term is part of each policy. 
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the motions for approval of the compromises should have been sent to each tort claimant, which

was not done here. 1. Authority Relied on By TCC to Support Assertion That Tort
Claimants Have a Current Property Interest in Debtor's Insurance
Policies

Before the due process argument can be fully addressed, the Court must determine

whether each individual who holds an unliquidated disputed personal injury claim against the Debtor

has a property interest in one or more of the Debtor's insurance policies which provide coverage

for personal injuries.  Except with respect to Louisiana plaintiffs, to be addressed later, see n. 20,

infra, the TCC asserted that the primary basis for this position is the following statute:

In . . . [casualty] liability insurance policies there shall be a provision
that the insolvency or bankruptcy of the person insured shall not release
the insurer from the payment of damages for injury sustained or loss
occasioned during the life of such policy, and stating that in case
execution against the insured is returned unsatisfied in an action
brought by the injured person or his or her personal representative in
case death results from the accident, because of such insolvency or
bankruptcy, then an action in the nature of a writ of garnishment may be
maintained by the injured person, or his or her personal representative,
against such insurer under the terms of the policy for the amount of the
judgment in the said action not exceeding the amount of the policy.

Mich. Comp. Laws §500.3006; Mich. Stat. Ann. §24.13006.15
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It is plain that the statute provides a person who was injured by one owning a casualty

insurance policy with a right to garnishee the insured.  But this right does not even arise until the

claimant has reduced his or her claim to judgment against the insured tortfeasor and has obtained

an unsatisfied execution against the tort-feasor's property.  The TCC has not shown--nor has anyone

alleged--that there exists a person anywhere in the world who meets those criteria in this case.  It

therefore would appear beyond dispute that this statute provides no tort claimant a property interest

in any of the Debtor's insurance policies.

The case primarily relied upon by the TCC, New Amsterdam Cas. Co. v. Jones, 45

F. Supp. 887 (E.D. Mich. 1942), aff'd 135 F.2d 191 (6th Cir. 1943), only supports this reading of the

statute, since the injured third party there was a judgment creditor.  Other cases applying Mich.

Comp. Laws §500.3006; Mich. Stat. Ann. §24.13006 reflect a similar understanding of this statute.

See, e.g. Meirthew v. Last, 376 Mich. 33, 40, 135 N.W.2d 353 (1965) ("When plaintiff recovered

her judgment against [defendant], she succeeded under [§500.3006] to [defendant's] herein

affirmed rights and thereupon became possessed of right to proceed, as the statute says, against

the insurer by 'an action in the nature of a writ of garnishment'. . . ."); Davis v. Great American Ins.

Co., 136 Mich. App. 764, 767, 357 N.W.2d 761 (1984) (Pursuant to §500.3006, "plaintiffs could

have brought a garnishment proceeding against defendant in order to satisfy their judgment.").  But

there are no Michigan cases holding that §500.3006 allows a claimant, not yet possessing a

judgment against the insured, to initiate a garnishment proceeding against the insurer.

Nevertheless, the TCC argued that despite the plain language of the Michigan statute

which limits its beneficence to personal injury claimants who have obtained unsatisfied executions

against the insured tortfeasor, the Court should implement public policy and, in effect, ignore such
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language.  The only authority cited for such a bold suggestion is American Bank & Trust Co. v. Davis

(In re F.O. Baroff Co.), 555 F.2d 38 (2d Cir. 1977). 

Baroff addressed the "novel but narrow question" of whether under New York

insurance law, the bankruptcy estate of an admittedly liable insured was entitled to retain the

insurance proceeds paid to it on the same loss which gave rise to the plaintiff's unsatisfied claim.

Id. at 39.  The insured was a securities broker and the plaintiff was a bank that had guaranteed

endorsements forged by the insured's employees. Id. at 40.  The insured admitted liability for the

forgeries and the insurer which issued the broker's blanket bond indemnifying the insured for such

occurrences had already paid the policy limits to the estate. Id.  A dispute then arose as to who had

superior rights to the insurance proceeds:  the plaintiff or the bankruptcy estate. Id.

In holding that the plaintiff had superior rights to the proceeds, the court relied on New

York Insurance Law §167(1) (now codified at §3420(a)(1)), a provision similar to Mich. Comp. Laws

§500.3006; Mich. Stat. Ann. §24.13006.  To explain its reasoning, the court engaged in a long

discussion of the policy and legislative history behind the statute.  The statute was intended to

prevent windfalls to insurers. Id. at 41.  Before the law's enactment, when an insured who was liable

to a third person filed bankruptcy, thereby avoiding its liability to the injured third person, the insurer

was able to avoid paying out on the insurance policy on the ground that the insured suffered no loss.

Id. (citing Harris v. Standard Accident & Ins. Co., 297 F.2d 627 (2d Cir. 1961), cert. denied, 369

U.S. 843 (1962)).  As a result, the insurer received a kind of windfall; by the statute, the New York

"Legislature sought to remedy this evil." Id.

According to Baroff, the second and equally important policy behind the enactment

of the law was to ensure that "injured claimants be protected against their injurers' bankruptcies."



39

Id. at 43.  Based on this policy, and despite express language to the contrary, the court concluded

that "§167(1) . . . was not intended to establish any difference in the substantive rights of one who

has procured a judgment against his injurer before bankruptcy and one who has not." Id.

Baroff's reliance on §167(1) is somewhat perplexing.  Although the policy concerns

that led to the enactment of §167(1) certainly seemed applicable to the issue before the court in a

general sense, the facts of the case clearly fell outside of the statute's intended scope.  Section

167(1) required that all policies issued in the State of New York insuring against liability for injury

to person or property contain:

(a)  A provision that the insolvency or bankruptcy of the person insured
. . . shall not release the insurer from the payment of damages for injury
sustained . . . during the life of and within the coverage of such policy
. . . .

(b)  A provision that in case judgment against the insured . . . in an
action brought to recover damages for injury sustained . . . during the
life of the policy . . . shall remain unsatisfied . . . then an action may . .
. be maintained against the insurer under the terms of the policy . . . for
the amount of such judgment not exceeding the amount of the
applicable limit of coverage under such policy . . . .

N.Y. Ins. Law §167(1).  Thus §167(1) provides that the insolvency or bankruptcy of the insured will

not enable the insurer to avoid its contractual obligations under the policy.  And, once she has

received an unsatisfied judgment against an insolvent or bankrupt insured, the injured party has the

right to sue the insurer.

In Baroff, the insurer had fulfilled its contractual obligations by paying the policy limits

in full to the insured.  There was no judgment against the insured and the insurer was not even a

party to the dispute between the plaintiff and the insured.  By its plain language, §167(1) was

inapplicable to the facts of the case.
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Apparently, Baroff is the only court to have afforded §167(1) such an expansive

interpretation.  With the exception of Baroff, courts applying the New York statute have strictly

construed it in accordance with its unambiguous language. See, e.g., Galecore, Inc. v. Institute of

London Underwriters, 729 F. Supp. 1101 (E.D. Pa. 1990); Tillman v. Fireman's Fund Ins. Co., 590

F. Supp. 246 (S.D. N.Y. 1984); Freed v. U.S. Aviation Underwriters, Inc., 82 B.R. 9 (Bankr. S.D. N.Y.

1987); Jackson v. Citizens Cas. Co., 277 N.Y. 385, 14 N.E.2d 446 (1938); Manshul Constr. Corp.

v. State Ins. Fund, 118 A.D.2d 983, 500 N.Y.S.2d 87 (1986); Abbate v. Medbrod, 109 A.D.2d 768,

486 N.Y.S.2d 282 (1985); McNamara v. Allstate Ins. Co., 3 A.D.2d 295, 160 N.Y.S.2d 51 (1957);

Lang v. Merchants Mut. Cas. Co., 203 Misc. 258, 116 N.Y.S.2d 638 (Sup. Ct. 1952).

In fact, the two courts which have been asked to apply the Baroff reasoning have

emphatically declined to do so.  In Galecore, the court stated that "[t]he Baroff court could afford to

twist and bend [§167(1)] because the plaintiff's case did not rise or fall on the statute."  729 F. Supp.

at 1104.  The court further added that "Baroff improperly dismisses the[] prerequisites from the

statute.  Section [167(1)] should be given its literal and intended meaning.  I will not create

exceptions to the clear language of the statute." Id. at 1105.  In Freed, the court concluded that

Baroff's interpretation of §167(1) only applies when "the injured party sues the bankrupt for

insurance money paid to the bankrupt on admitted liability" and that Baroff does not allow for "a

direct action against the insurer when the insured's liability is not established . . . ."  82 B.R. at 12.

"New York courts have stated consistently that the direct action provision is in derogation of the

common law and, therefore, should be construed strictly." Id.

Similarly, this Court does not find the reasoning or holding of Baroff persuasive, or

even relevant to the case at hand.  Aside from the criticism summarized above, the fact is that this
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case is distinguishable from Baroff.  These contested matters do not involve a dispute as to whether

the tort claimants or the Debtor (or any other party in interest) have superior rights to insurance

proceeds already paid to the estate.  (That dispute may arise later when the Official Committee of

Unsecured Creditors, which represents all such creditors whose claims arise from something other

than tort, squares off against the TCC on this very issue.)  When the issue arose, the Debtor was

not in possession of any of the proceeds from the settlements.  Additionally, the Debtor has

steadfastly denied liability to any member of the TCC's constituency.  Consequently, the Court

concludes that the Baroff reasoning cannot be relied upon to create for tort claimants property rights

in the Debtor's insurance policies.

2. Michigan Cases Addressing a Tort Claimant's Interest in
Tortfeasor's Insurance Policy

Though not cited by any of the parties, there is, nonetheless, Michigan case law that

arguably gives tort claimants some kind of prejudgment interest in the Debtor's insurance policies.

And notwithstanding the TCC's failure to address them, these cases deserve the Court's

independent attention.

In Allstate Ins. Co. v. Hayes, 442 Mich. 56, 58, 499 N.W.2d 743 (1993), the defendant

provided alcohol to a minor who, after becoming intoxicated, was killed in a head-on collision.  The

decedent's estate brought a wrongful death action against the defendant.  Since the defendant, a

minor, resided with his father, he tendered defense of the lawsuit to the insurer which issued his

father a homeowner's insurance policy. Id.  The insurer filed a complaint seeking a declaration that

the defendant's alleged actions were not covered by the policy, and named the defendant and the

decedent's estate as defendants in the action. Id.  The defendant did not contest the coverage
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parties" as "superior and greater than the insured, against the
insurer." New Amsterdam Cas. Co. v. Jones, 135 F.2d 191, 194 (6th
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question and the trial court granted declaratory judgment for the insurer. Id. at 59-60.  The court of

appeals affirmed on the ground that the decedent's estate lacked standing to enforce the insurance

contract. Id. at 60-61.

The Supreme Court disagreed.  It stated that:
[O]nce [the insurer] pleaded and proved that an actual controversy
existed between itself and [the decedent's estate], the trial court
possessed the power to make a declaration regarding the coverage
provided by [the insurance] policy.  The court's authority to declare the
rights of a named interested party was not eliminated by the entry of
the default judgment against the insured.  Thus, . . . the default
judgment entered against the insured[,] . . . [did not bind the decedent's
estate].

Id. at 75.

The court favorably cited two court of appeals decisions which have relevance to this

discussion.  In Cloud v. Vance, 97 Mich. App. 446, 296 N.W.2d 68 (1980), the plaintiff sued the

insured for damages arising from an automobile accident.  When the insured failed to cooperate

with the insurer, the insurer obtained by default a declaratory judgment that no coverage was owed

under the insurance policy.  97 Mich. App. at 448.  The plaintiff was not given notice of the

declaratory judgment action and was not a party to the proceeding. Id.  Thereafter, the plaintiff

obtained a default judgment against the insured and sought collection from the insurer by writ of

garnishment. Id. at 448-49.  The insurer relied on the prior declaratory judgment, arguing that it

barred the plaintiff from asserting that the insurer was liable. Id. at 449.

The court disagreed, stating that, based upon Mich. Comp. Laws §500.3006; Mich.

Stat. Ann. §24.31006, the "plaintiff had an independent interest16 in the insurance policy from the



Cir. 1943).  The fact that some courts have used the terms
"independent" and "superior" to describe the nature of the
plaintiff's interest is important and will be discussed in greater
detail later. See p. 54-58 infra.

17This section states: 

In the original action brought by the injured person, or
his or her personal representative in case death results
from the accident, as mentioned in section 3006, the
insurer shall not be made or joined as a party defendant,
nor, except as otherwise provided by law, shall any
reference whatever be made to such insurer or to the
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time of the accident, contingent upon his recovery against the [insured]." Id. at 451-52 (emphasis

added).  As such, the court held that the plaintiff was a proper party to the insurer's declaratory

judgment action and was entitled to notice and an opportunity to intervene. Id.  Without these

procedural protections, the declaration was not binding on the plaintiff. Id.

In the second case, Security Ins. Co. v. Daniels, 70 Mich. App. 100, 245 N.W.2d 418

(1976), the insurer also obtained a declaratory judgment that the insurance policy did not provide

coverage for injuries that occurred during an automobile accident.  As in Hayes, the injured party

was named as a defendant in the declaratory action by the insurer.  70 Mich. App. at 104.  When

the injured party appealed the coverage ruling, the insurer asserted that the injured party did not

have standing to pursue the appeal. Id.  The court held that the injured party possessed an interest

in the coverage issue stemming from the fact that if he were to succeed in the underlying tort action,

he would have a right to proceed against the insurer by writ of garnishment. Id. at 105.  The court

further noted that the insurer "could have accepted the protection of Mich. Comp. Laws §500.3030,

Mich. Stat. Ann. §24.13030 [which prevents the injured party from joining the insurer in the underlying

tort action],17 and postponed litigation of the coverage issue." Id.  However, since the insurer raised



question of carrying such insurance during the course of
trial.

Mich. Comp. Laws §500.3030; Mich. Stat. Ann. §24.13030.
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the issue and the injured party, as a named defendant, had an interest in the issue's resolution, the

injured party had standing to appeal. Id.

All of these cases follow the reasoning of Flanagan v. Harder, 270 Mich. 288, 258

N.W. 633 (1935), which in turn followed Iden v. Huber, 259 Mich. 3, 242 N.W. 818 (1932).  In

Flanagan, the plaintiff obtained judgment against the insured for injuries suffered in an automobile

accident.  270 Mich. at 289.  However, the day before judgment was rendered, the insured released

the insurer from the insurance contract without receiving any consideration in return. Id. at 289-90.

The court held that the release of the insurer was fraudulent and that the plaintiff was entitled to have

it set aside. Id. at 290-92.

In Iden, the plaintiff was injured in an accident by an automobile owned by the insured.

259 Mich. at 4.  As in Flanagan, the insured released the insurer from liability under the insurance

policy for little or no consideration before the plaintiff obtained judgment against the insured. Id. at

5.  Claiming that the release was fraudulent, the plaintiff brought suit to have it set aside. Id.  The

insurer defended on the ground that "the plaintiff can have no greater rights than [the insured] had,

and inasmuch as [the insured] settled with the [insurer] and released it from liability, the plaintiff

cannot recover." Id.  In an egregious run-on sentence, the court rejected this argument reasoning

that:

If the [insured] was a party to a fraudulent settlement, made for
inadequate consideration, with the insurance company, by which it was
sought to beat plaintiff out of her ability to realize upon the judgment
which she recovered, [the insured] might not, on account of her fraud,
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be able to maintain a suit to set aside this release and transfer of a
chose in action fraudulently conveyed away to beat plaintiff, on the
general theory the law leaves parties to a fraudulent transaction where
it finds them, and will not lend its aid to assist them out of a position in
which they have fraudulently placed themselves; but this is the reason
plaintiff may recover, upon the theory [the insured] fraudulently
transferred this chose in action by releasing the insurance company
from liability.

Id.  Therefore, the court held that the plaintiff was "entitled to have the conveyance set aside or

obligation annulled to the extent necessary to satisfy her claim." Id. at 6.

These Michigan cases recognize that an injured party has an interest of some type

in the alleged tortfeasor's insurance policy and that the interest comes into being prior to the injured

plaintiff obtaining judgment.  However, they fail to identify the source or the nature of that interest.

To determine whether such an interest rises to the level of a constitutionally-protected property right,

as the TCC claimed, requires further examination.

3. Third-Party Beneficiary Law

It is clear that this interest does not arise from Michigan's law on contracts.  An

insurance policy is a contract between two parties:  the insurer and the insured. SeeHarrow Prods.,

Inc. v. Liberty Mut. Ins. Co., 64 F.3d 1015, 1025 (6th Cir. 1995); Arco Indus. Corp. v. American

Motorists Ins. Co., 448 Mich. 395, 403, 531 N.W.2d 168 (1995).  As a general rule, Michigan law

provides that a nonparty to a contract can only sue under the contract if such person is a third-party

beneficiary. See Allstate Ins. Co. v. Keillor, 190 Mich. App. 499, 501, 476 N.W.2d 453 (1991), rev'd

on other grounds sub nom Allstate Ins. Co. v. Hayes, 442 Mich. 56, 499 N.W.2d 743 (1993); Mich.

Comp. Laws §600.1405; Mich. Stat. Ann. §27A.1405.  Under Michigan law, an injured party is not

a third-party beneficiary to an insured's general liability policy. See Keillor, 190 Mich. App. at 502;
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Schafer Oil Co. v. Universal Underwriters Ins. Co., 820 F. Supp. 321, 324 (E.D. Mich. 1993).  For

this reason, apparently, the TCC did "not rely on this theory but rather on MCLA § 500.3006."

Memorandum of TCC, p. 9.  Consequently, whatever interest the tort claimants possess, it is not

contractually based. See generally, 46A C.J.S. Insurance §1407 (West 1995) ("As a general rule,

in the absence of policy or statutory provisions to the contrary, one who suffers injury is not in privity

of contract with the insurance company under a liability insurance policy and cannot reach the

proceeds of the policy for the payment of his claim by an action directly against the insurance

company.").

4. The Garnishment Statute

Hayes, Cloud and Daniels each suggested that a claimant's interest "stems from the

availability of a post-judgment garnishment action against the insurer [under Mich. Comp. Laws

§500.3006] in which the coverage question would be litigated." Hayes, 442 Mich. at 69 n.13; Cloud,

97 Mich. App. at 449-50; Daniels, 70 Mich. App. at 105.  However, by its plain language, application

of the statute is predicated upon the injured plaintiff first obtaining a judgment against the insured.

Thus, Mich. Comp. Laws §500.3006 does not per se create any pre-judgment rights or interests in

the injured plaintiff.

5. Derivative Nature of a Tort Claimant's Rights Against an Insurer

The right to sue an insurance company under Mich. Comp. Laws §500.3006 is

expressly called a "garnishment" by the statute.  By its very nature, a garnishment is a derivative

action:  the plaintiff receives payment of the garnisheed party's obligation owed to the principal

defendant.  If there is no such liability when the writ of garnishment issues, then the plaintiff receives

nothing. See In re Dow Corning Corp., 192 B.R. 428, 439, 28 B.C.D. 727 (Bankr. E.D. Mich. 1996)



18The exception to the general rule is in the case of compulsory
insurance such as automobile insurance.  46A C.J.S. Insurance §1412.
Wells v. Piggott (In re Fay Stocking Co.), 95 F.2d 961 (6th Cir.
1938), cited by the TCC, is simply an example of the exception for
automobile insurance policies.  In that case, the policy expressly
provided that the insurer was "to pay and satisfy judgments rendered
against the Assured . . . ." Id. at 963.  Not surprisingly, the
court held that the person injured by, and who had obtained a
judgment against, the insured, was a "beneficiary" of the policy.
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(citing Michigan cases).  Although not based on Michigan law, at least one other case concluded

similarly.  In In re Forty-Eight Insulations, Inc., 133 B.R. 973, 22 B.C.D. 497, 25 C.B.C.2d 1629

(Bankr. N.D. Ill. 1991), aff'd 149 B.R. 860 (N.D. Ill. 1992), Judge Barliant stated that "tort claimants

have no legal or equitable interest in the insurance policy in the first place, any more than they do

in other property of the estate, so that their property rights are not impaired by a settlement of the

debtor's claim to coverage."  His back-up position was that at most "a tort claimant's rights against

the insurer [of the tortfeasor are] . . . 'derivative.'"

In the context of this statute, however, there exist statements in some cases which tend

to make an exception to the derivative title doctrine.  These cases seem to say that since insurance

law is infused "with a public interest," injured third parties "under many circumstances, have rights,

superior and greater than the insured, against the insurer." New Amsterdam Cas. Co. v. Jones, 135

F.2d 191, 196 (6th Cir. 1943).  And although at least one court has described the injured person's

interest as "independent" of those of the insured tortfeasor, Cloud, 97 Mich. App. at 451, the use

of that term is misleadingly imprecise.

"The injured person in exercising his statutory right to proceed directly against the

insurance company, has the rights possessed by the insured, and as a general rule he has no

greater rights . . . ."  46A C.J.S. Insurance §1412.18



Id.

Moreover, in Michigan, "[w]here insurance is compulsory . . .
the injured  person  is generally  regarded as  a third-party
beneficiary . . . ." Williams v. Grossman, 409 Mich. 67, 85 n.22,
293 N.W.2d 315 (1980).   And in Michigan, automobile insurance is
compulsory.  Mich. Comp. Laws §500.3101(1); Mich. Stat. Ann.
24.13101(1).  General liability insurance and product liability
insurance, which are the subjects of the current settlements, are
not compulsory.  Thus, this narrow exception does not apply here.

19This is no longer the rule of law in Michigan. See Arco
Indus. Corp. v. American Motorists Ins. Co., 448 Mich. 395, 405, 531
N.W.2d 168 (1995) ("[A]ccidents are evaluated from the standpoint of
the insured, not the injured person.").
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Both opinions in New Amsterdam Cas. Co. v. Jones, relied upon by the TCC, contain

many broad statements about the relationship between the injured person, the insured tortfeasor

and the tortfeasor's insurance company.  And the result seems to very strongly support the TCC's

position.

Jones owned a gas station and had purchased an "accident" policy from the plaintiff.

Martin was a customer who, after an argument with Jones, was shot by him.  Jones was convicted

of assault and imprisoned.  Later, Martin received a money judgment against Jones for the injuries

he sustained.  Martin (presumably unsuccessfully levied on Jones' property and then) garnisheed

the plaintiff.  The plaintiff initiated a suit for a declaration that it owed nothing on the ground that

Jones' act was intentional and malicious and was not, therefore, an "accident" covered by its policy.

The district court's judgment for Martin was affirmed.  The courts relied on Michigan law which

provided that whether an incident is or is not an accident is judged from the viewpoint of the victim,

and that if the injured person did not provoke the injurious response, even an assault is--from his

standpoint--an accident.19  Accordingly, the policy was in force.
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Citing the forerunner of Mich. Comp. Laws §500.3006, the court set forth the general

rule, which is that when a writ of garnishment issues against a liability insurer on a judgment returned

unsatisfied against the insured, "the insurer 'shall have all the defenses . . . that it originally had

against its assured under the terms of the policy.'"  135 F.2d at 195.  It then explained that "[s]uch

defenses would conceivably relate to the specified exclusions . . .--terms upon which the contract

was executed.  None of these are here submitted as defenses." Id. See also New Amsterdam

Cas. Co. v. Jones, 45 F. Supp. at 890 ("If the insurance company did not want to insure Jones

against this kind of an accident to others--and we specifically direct attention to the exact wording

of this policy that it insured Jones against 'accident . . . by any person or persons not employed by

the Assured'--it should have written into its policy a clause that it would not be responsible for the

result of any willful or intentional wrongful act of the insured.  Such policies have been written and

the courts have upheld them . . . .  Not having that provision in its policy I believe that plaintiff here

can be held as garnishee defendant and so hold.") (citations omitted).

Had the insurance policy specifically excluded "accident" caused by the intentional

acts of the insured, the injured person--stepping into the shoes of the insured--would have been

bound by that clause.  Despite the loose language in the opinions, then, the case is four-square with

the general rule of garnishments:  such an action is derivative in nature. See also Forty-Eight

Insulations, supra.

6. Fraudulent Conveyance Law--Meaning of "Independent" or "Superior"

But what about statements, such as in Cloud, that the injured person's rights are

"independent" from the insured's?  To a certain extent, they are independent.  But they are not

independent in a way which interferes with the Debtor's right to conclude these settlements.
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Prior to obtaining judgment, an injured party, like any other plaintiff, generally has no

more than an expectation that he/she will be able to collect from the defendant-insured's property,

including its insurance policy chose-in-action.  The injured party's claim against the insured is a

vested property interest entitled to constitutional protection. Grubaugh v. City of St. Johns, 384

Mich. 165, 170, 180 N.W.2d 778 (1970) ("[T]he constitutional provision of due process extends to

protect that property construed to be a vested right and that generally an accrued right of action is

a vested property right which may not be arbitrarily impinged.").  It does not follow, however, that

having an accrued cause of action simultaneously creates a vested property right in any of the

tortfeasor's property.  The very purpose for an injured party seeking judgment against the defendant

is to obtain a judicial determination of the defendant's liability.  Only upon such a ruling will the

injured person then be allowed to look to the defendant's property to satisfy the judgment.  In short,

prior to obtaining and enforcing a judgment, an injured person merely has an expectation of recovery

that is contingent upon the occurrence of future events, and such expectation does not rise to the

level of a vested property right.

Nonetheless, the Michigan cases discussed above allowed the injured party,

possessing a mere expectation, to step into the shoes of the insured and contest the insurer on the

coverage issue.  The answer to this apparent inconsistency is found in the common theme running

through Hayes, Cloud, Daniels, Flanagan and Iden:  prevention of fraud against the injured party.

In these cases the insured appears to have been effectively insolvent. See, e.g.,

Hayes, 442 Mich. at 58 (The insured was a twenty-year-old about to enter the United States Air

Force at the time of the accident.  The clear implication was that the insured was devoid of assets

from which the plaintiff could recover in the event of judgment against him.); Flanagan, 270 Mich.
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at 291 ("The proofs show the insolvency of [the insured] . . . ."); Iden, 259 Mich. at 6 ("[Insureds] were

apparently insolvent.").  So in the event of judgment against the insured, the injured party's only real

hope of being compensated for his injuries hinged on his ability to recover from the insurer.  Yet the

insured had let the insurers off the hook while receiving little or no consideration in return.  "Every

conveyance made . . . by a person who is or will be thereby rendered insolvent is fraudulent as to

creditors without regard to his actual intent if the conveyance is made . . . without a fair

consideration."  Mich. Comp. Laws §566.14; Mich. Stat.  Ann. §26.884.  Conveyance  "includes

every . . . release . . . of tangible or intangible property . . . ."  Mich. Comp. Laws §566.11; Mich. Stat.

Ann. §26.881.

In both Flanagan and Iden, the insureds fraudulently released the insurers from any

liability to the injured parties prior to judgment.  In Hayes and Cloud the insureds did not contest the

coverage issue and the insurer obtained a declaration of no coverage by default.  Thus, the insureds

chose not to assert their contractual rights under the insurance policies to the detriment of the injured

parties.  The situation in Daniels was only one step removed from this scenario.  There the insured

fought the coverage issue at the trial court level, but when judgment was rendered for the insurer,

the insured did not appeal.

Had these courts not granted the injured parties standing to derivatively assert the

insureds' contractual rights under the insurance policies, they would have become instrumentalities

of fraud.  Such a result could not be, and is not, countenanced by the courts.  These common sense

holdings are actually just applications of fraudulent conveyance law. Flanagan and Iden explicitly

recognized this fact. Flanagan, 270 Mich. at 291-92; Iden, 259 Mich. at 6.  And despite some of

the broad rhetoric, the reasoning in Hayes,Cloud and Daniels is no different.  Therefore, as with any



20In Louisiana, allegedly injured persons have the right to sue
the insurer of his/her alleged tortfeasor directly without even
naming the alleged tortfeasor as a party.  L.S.A.-R.S. 22:655; Webb
v. Zurich Ins. Co., 251 La. 558, 205 So.2d 398 (1967).  A group of
claimants are plaintiffs in a class action pending in state court in
Louisiana on behalf of all Louisiana claimants against Dow Corning
and others. Marilyn Spitzfaden, et al. v. Dow Corning Corp. et al.,
Docket No. 92-2589 Civil District Court for Parish Orleans Division
F.  The TCC therefore argued that this group of plaintiffs has

52

other defrauded creditor, when the insureds released property for little or no consideration, the

injured parties were entitled to have those releases set aside.  Since a creditor of a transferor--but

not the transferor himself--has a right to avoid a fraudulent transfer, the creditor's right can be said

to be "independent" of the transferor's and "superior."  But that does not mean that the unsecured

creditor has a property interest in the transferred property.

The fraudulent transfer situation can arise in a familiar insurance context.  When there

are multiple claims against an insured for more than the limits of the defendant's insurance

coverage, the insurer can settle with some of the plaintiffs and not others even though the result is

to leave the others without remedy. See generally, 46A C.J.S. Insurance §1409d.  And so long as

the settlements are in good faith and are otherwise reasonable, they are not subject to attack by the

unsatisfied plaintiffs.  If, however, a settlement is in bad faith, giving too much to one claimant,

leaving insufficient coverage for other claimants, it is subject to attack when the claimant has

reduced his/her claim to judgment against the tortfeasor.  If the tortfeasor does not or cannot pay

the judgment out of its own treasury, the judgment plaintiff can seek to show that the disposition of

the insurance coverage was fraudulent either because it was done with the intent to freeze out the

judgment plaintiff (the Iden and Flanagan situations) or because the settlement amount was in return

for a less than fair consideration (the others).20



rights against the insurers directly which cannot be abridged in the
manner provided here.

But Louisiana, as do most states, permits an insurer to settle
with one or more allegedly injured persons to the detriment of
others so long as the settlements are reasonable and are made in
good faith. Holtzclaw v. Falco, Inc., 355 So.2d 1279 (La. 1978);
Richards v. Southern Farm Bureau Cas. Ins. Co., 254 La. 429, 223
So.2d 858 (1969).  The TCC argued that if injured parties had no
rights, they would not be protected by these caveats.  But the
Louisiana jurisprudence is no different, nor broader, than
Michigan's in its concern that a party not dispose of an asset
unreasonably and in bad faith.

21Flanagan and Iden apparently involved intentional fraud.  The
others are more accurately described as common-sense applications of
constructive fraud remedies.  Mich. Comp. Laws §566.14; Mich. Stat.
Ann. §26.884; see generally, 12 Michigan Law and Practice Fraudulent
Conveyances §21 (West 1995).
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In this case, however, these were precisely the issues which were litigated in these

contested matters.  The Debtor has vigorously asserted its right to insurance coverage through

extremely competent--and expensive--counsel.  Because this Court found that the settlements were

reasonable and in good faith, the tort claimants have had their day in court on these issues and

ought to be enjoined from trying to litigate them again.

As a general rule then, Michigan cases cannot be read to mean that prior to obtaining

judgment, a tort claimant has more than an expectation in the insured defendant's property.  To

interpret these cases in that manner would make little sense for it would run contrary to basic notions

of property ownership.  Unquestionably, there are important public policy considerations mandating

the protection of an injured party's ability to recover in the event of judgment.  However, this

expectation is adequately protected by fraudulent conveyance law.  The fact that fraudulent or

constructively fraudulent21 behavior by the insured was involved in all of the Michigan cases granting



54

the injured party standing to challenge the coverage issue only supports this conclusion.

7. Policy Favoring Settlements

A contrary interpretation would be problematic for another reason.  Michigan has an

equally compelling public policy of favoring settlements.  It is well established that "[s]ettlements of

disputed matters . . . are favored by the law . . . ." Booth Fisheries Co. v. Alpena Circuit Judge, 170

Mich. 611, 615, 135 N.W. 1063 (1912); Domako v. Rowe, 438 Mich. 347, 361, 475 N.W.2d 30

(1991).  To grant an injured party more than an expectation before receipt of judgment would inhibit

legitimate settlements.  An insurer would never be able to settle a coverage suit with its insured

without impleading the known injured party.  It is axiomatic that the more parties involved, the more

difficult it is to settle.  Even more troubling is the situation, which exists here, where at the time of the

proposed settlement there are injured party claimants who are not yet known.  If each unknown

claimant could later sue the insurer and not be estopped by a fully litigated judgment against its

insured or by a fair and equitable settlement, there would be no finality to litigation and no realistic

likelihood of settlement.  Therefore, it is not surprising that there appears to be no case where a fair

and reasonable settlement entered into in good faith between an insurer and insured was

subsequently undone by a court.

For this reason courts will permit an insured to sue its insurer free from interference

from the allegedly injured parties whenever it appears to the court's satisfaction that the insured is

adequately representing their common interests.  That was exactly what Judge Colombo did when

two groups of tort claimants attempted to intervene in the insurance coverage litigation between the

Debtor and its various insurers that was pending in Wayne County Circuit Court.  One group of

claimants which attempted to intervene was the Plaintiffs' Steering Committee for In re:  Silicone



22Technically, no injunction was issued.  Instead, the orders
approving the settlements each contained a paragraph which read that
the settling insurer:

and its respective employees, officials, agents,
attorneys, representatives, officers and directors shall
be and hereby are fully, finally and forever released and
discharged from and against any and all claims, causes of
action, rights, suits, debts, controversies, judgments,
damages, demands, charges, encumbrances, liabilities and
obligations of any nature whatsoever, known or unknown,
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Gel Breast Implant Product Liability Litigation MDL 926 (N.D. Ala.).  This group represents the

interests of over 440,000 women who filed claims in the MDL.  The second group consisted of

certain Australian tort claimants.  Judge Colombo denied both motions because the interests of the

intervening plaintiffs were adequately represented by the Debtor.

It is apparent that prior to obtaining judgment against the Debtor, Michigan law grants

tort claimants some type of interest in the Debtor's insurance policies.  Based upon the above

analysis, the Court concludes that such interest has two aspects:  one which is derivative of the

rights of the Debtor in its insurance policies and another which is independent and superior to the

Debtor's rights.  But enforcement of both the derivative aspect and the independent aspect are

foreclosed by this Court's determination--after substantial litigation--that the settlement of the

Debtor's rights in the policies were fair and equitable and made in good faith.  Moreover, the

interest amounts to no more than a mere expectation and does not rise to the level of a

constitutionally-protected property right.  Nonetheless, even if the tort claimants had a

constitutionally-protected interest, the Court concludes that the process they received was

appropriate. See pp. 75-80 infra.

C. Power of the Court to Enjoin Lawsuits Against Settling Insurers22



including without limitation, claims for bad faith,
consequential damages, punitive damages, exemplary
damages, prejudgment interest and attorneys' fees, if any
arising out of, based on or in any way related to the
Released Subject Matter, that could be asserted  now  or
at  any time in the future by any Person . . . .

The TCC argued that this provision in effect provided the settling
insurers with a "discharge" in violation of 11 U.S.C. §524(e).  The
Debtor argued that a "release" is not a "discharge."  It also
asserted that releases are not injunctions; tort claimants could
always sue an insurer but the insurer would have an affirmative
defense of release.

These distinctions are not persuasive.  Under any construct the
result will be that the tort claimants lose their rights, if any, to
pursue a settling insurer.  The issue is whether the Court has the
power to effect that result.  Quibbling over the terminology is
unproductive.  The fact that these releases interfere with a tort
claimant's effort to vindicate her rights, if any, gives her a right
to complain. Cf. Feld v. Zale Corp. (In re Zale Corp.), 62 F.3d 746
(5th Cir. 1995).
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A bankruptcy court has the authority to approve a proposed settlement pursuant to

F.R.Bankr.P. 9019, if the court finds the settlement to be fair and equitable.  The TCC, however,

asserted that the Court does not have authority to approve the current settlements because they

“finally and forever compromise[], settle[], release[] and discharge[] the . . . insurers” from any claims

that the tort claimants may have against them. E.g., Order Authorizing and Approving Compromise

and Settlement with TIG Insurance Company and Other Insurers, ¶5.

1. Section 524(e) Not Implicated

According to the TCC, such a release violates §524(e) of the Bankruptcy Code which

states, with an exception not relevant to this matter, that “discharge of a debt of the debtor does not

affect the liability of any other entity on, or the property of any other entity for, such debt.”  11 U.S.C.

§524(e).  The TCC failed to supplement the objection with any other authority other than the bare



23MacArthur Co. v. Johns-Manville Corp. (In re Johns-Manville
Corp.), 837 F.2d 89 (2nd Cir 1988), cert. denied, 488 U.S. 868
(1988) did not actually mention §524(e), though given the court’s
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statutory cite.  Nonetheless, there are numerous cases holding that pursuant to §524(e), a discharge

in bankruptcy of the debtor-insured does not prevent an injured party from naming a discharged

debtor in a post-discharge lawsuit solely to get at the insurance coverage. Houston v. Edgeworth

(In re Edgeworth), 993 F.2d 51, 54 (5th Cir. 1993); Hendrix v. Page (In re Hendrix), 986 F.2d 195,

197 (7th Cir. 1993); Green v. Welsh, 956 F.2d 30, 33 (2nd Cir. 1992); Owaski v. Jet Florida

Systems, Inc. (In re Jet Florida Systems, Inc.), 883 F.2d 970, 976 (11th Cir. 1989).  Similarly, stays

are routinely lifted during the course of the case to allow such actions to proceed. See e.g.

International Business Machines v. Fernstrom Storage and Van Co. (In re Fernstrom Storage and

Van Co.), 938 F.2d 731 (7th Cir. 1991).

On the other hand, mass tort cases have provided for injunctions barring injured

parties with claims against the debtors' estates from pursuing the debtors' insurers after the insurers

paid money into the estates as part of settlements. See Menard-Sanford v. Mabey (In re A.H.

Robins Co., Inc.), 880 F.2d 694 (4th Cir. 1989), cert. denied, 493 U.S. 959 (1989); MacArthur Co.

v. Johns-Manville Corp. (In re Johns-Manville Corp.), 837 F.2d 89 (2nd Cir. 1988), cert.denied, 488

U.S. 868 (1988); UNARCO Bloomington Factory Workers v. UNR Indus., Inc., 124 B.R. 268 (N.D.

Ill. 1990).  In each of these mass tort cases, the injunctive orders were entered as part of plan

confirmation.  Since the effect of confirming a chapter 11 plan is to "discharge[] the debtor from any

debt that arose before the date of [plan] confirmation . . . . "  11 U.S.C. §1141(d)(1)(A), it is not

surprising that these cases addressed the effect of §524(e) on the court’s power to enter the

injunction.23  But a bankruptcy court's power to enjoin tort claimants from proceeding against settling



reasoning, it is clear that the statute’s applicability was
considered and rejected.  The  plaintiff  argued that  the
bankruptcy  court “lacked . . . authority  to  enjoin the suits
against [the debtor’s] insurers . . . [because] the injunctive
orders consitute[d] a de facto discharge  in bankruptcy of nondebtor
parties . . . .” Id. at 91.
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insurers is not proscribed by §524(e).

The Code specifically states that the “discharge of a debt of the debtor does not affect

the liability of any other entity [for] . . . such debt.”  11 U.S.C. §524(e).  By its language then, §524(e)

is only implicated when the debtor is receiving a discharge.  But in this case, the Debtor is not

currently receiving a discharge.  As of yet a proposed plan of reorganization has not even been filed.

If the release preventing tort claimants from successfully suing the insurers can be characterized as

a “discharge” of the insurers' obligations (if any) to the tort claimants, such discharge obviously does

not arise from nor is it in any way related to the Debtor’s discharge.  Consequently, the releases do

not implicate §524(e).  Even if the releases were ordered in connection with a reorganization plan,

the reasoning and outcome would be the same.  At confirmation, a court ordered injunction

prohibiting tort claimant lawsuits against insurers is not born out of the debtor’s discharge.

2. Applicability of §363(f)

However, the conclusion that §524(e) is not applicable does not resolve the TCC’s

objection.  For in its basic form, the TCC’s argument is simply that this Court lacks the power to cut

off the tort claimants' rights against the insurers.  But such power has been held to be within a court's

power to approve a compromise. See In re Energy Cooperative, Inc., 886 F.2d 921 (7th Cir. 1989).

And, in any event, the power is implicit within two different sorts of equitable proceedings:  the

power to approve a sale "free and clear of any interest in such property of any entity other than the
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estate," 11 U.S.C. §363(f), and the power to discharge a stakeholder in an interpleader action.

Under §363(f), a "trustee [or debtor-in-possession] may sell property . . . free and

clear of any interest in such property of any entity other than the estate" if any of the following

conditions is satisfied:

(1) applicable nonbankruptcy law permits sale of such property free
and clear of such interests;

(2) such entity consents;

(3) such interest is a lien and the price at which such property is to be
sold is greater than the aggregate value of all liens on such property;

(4) such interest is in bona fide dispute; or

(5) such entity could be compelled, in a legal or equitable proceeding,
to accept a money satisfaction of such interest.

11 U.S.C. §363(f).

There is no dispute that a debtor's interest in its insurance policies is property of the

estate. Homsy v. Floyd (In re Vitek, Inc.), 51 F.3d 530, 535 (5th Cir. 1995); MacArthur, 837 F.2d at

92.  Furthermore, estate property can be sold "free and clear of any interest in such property."

(emphasis added).  Thus, it is clear that "§363 covers more situations than just sales involving

liens." P.K.R. Convalescent Centers, Inc. v. Commonwealth of Virginia (In re P.K.R. Convalescent

Centers, Inc.), 189 B.R. 90, 94 (Bankr. E.D. Va. 1995).  Numerous courts have held that estate

property can be sold free and clear of existing claims which are derivative of the debtor's rights in

that property. Michigan Employment Security Comm'n v. Wolverine Radio Co. (In re Wolverine

Radio Co.), 930 F.2d 1132, 1149-50 (6th Cir. 1991) (affirming provision of injunction prohibiting

state agency from collecting debtor's unpaid unemployment taxes by increasing the rate charged
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to company which acquired debtor's assets in a bankruptcy sale); MacArthur, 837 F.2d at 94; Forde

v. Kee-Lox Mfg. Co., 437 F. Supp. 631, 634-35 (W.D. N.Y. 1977), aff'd on other grounds 584 F.2d

4 (2d Cir. 1978) (debtor's estate sold asset free and clear of creditor's civil rights claim); WBQ

Partnership v. Commonwealth of Virginia (In re WBQ Partnership), 189 B.R. 97, 105, 27 B.C.D.

1200, 34 C.B.C.2d 674 (Bankr. E.D. Va. 1995) (Virginia's right to recover depreciation

overpayment upon sale of debtor's asset was an "interest" within meaning of §363(f)); PKR

Convalescent Centers, 189 B.R. at 94; Volvo White Truck Corp. v. Chambersburg Beverage, Inc.

(In re White Motor Credit Corp.), 75 B.R. 944, 948-49, 16 B.C.D. 217, 17 C.B.C.2d 293 (Bankr.

N.D. Ohio 1987) (debtor's assets sold free and clear of existing tort claims); All American Housing

of Alabama, Inc. v. Bonapfel (In re All American of Ashburn, Inc.), 56 B.R. 186, 189-91, 14 C.B.C.2d

303 (Bankr. N.D. Ga.), aff'd sub nom Griffin v. Bonapfel (In re all American of Ashburn, Inc.), 805

F.2d 1515 (11th Cir. 1986) (assets used to manufacture allegedly defective products sold free and

clear of existing claims); Rubinstein v. Alaska Pacific Consortium (In re New England Fish Co.), 19

B.R. 323, 329, 8 B.C.D. 1382, 6 C.B.C.2d 549 (Bankr. W.D. Wash. 1982) (debtor's business sold

free and clear of Title VII employment discrimination and civil rights claims possessed by the

debtor's employees).

Additionally, at least two of §363(f)'s enumerated conditions are satisfied.  Given all

that was discussed so far, coupled with the fact that the Debtor vehemently denies liability to the tort

claimants, it is easy to conclude that the interest, if any, of a tort claimant in any of the Debtor's

insurance policies "is in bona fide dispute."  And because absent collusion, "nonbankruptcy law

permits 'sale'" (i.e., a negotiated settlement) of an insured's cause of action against its insurer free

and clear of any interest of an injured party whose tort claim would trigger the insurer's duty to



24Therefore, the TCC's unsupported assertion that "[w]hen a res
is transferred free and clear under bankruptcy law . . . releases
are not imposed on third parties of claims they have against other
nondebtor third parties," Memorandum of TCC at 16, is plainly wrong
when the claims being released are held by creditors of the estate,
are primarily derivative of the claims of the debtor and the
nondebtor party being released is the purchaser of the res.
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defend and indemnify the insured, §363(f)(1) is also applicable.

Courts have long recognized that inherent within the authority to sell estate property

free and clear of liens is the power to enjoin creditors from pursuing the purchaser of such property.

See Whitehead & Kales Co. v. Dempster (In re Wiltse Bros. Corp.), 361 F.2d 295, 299 (6th Cir.

1966).24  Nevertheless, more explicit protection is often needed to effectuate this important aspect

of a §363 sale.  In other words, an actual injunction barring creditors from suing a purchaser of

estate assets is sometimes necessary and appropriate to give the "free and clear" aspect of

§363(f) meaning.  When this is the case, a court has the power to "issue an[] order . . . necessary

or appropriate to carry out [§363(f), one of] the provisions of the [Bankruptcy Code]."  11 U.S.C.

§105(a). See, e.g., WBQ Partnership, 189 B.R. at 110; cf. MacArthur, 837 F.2d at 93-94; PKR

Convalescent Centers, 189 B.R. at 96.  Accordingly, the Court has the power to order releases of

the tort claimants' alleged interests, i.e.:  in effect, to order sale free and clear of their interests.

That the matter was presented as a compromise of controversy, which it is, does not

obviate the applicability of §363(f).  Equating compromises/settlements of lawsuits to sales of a

debtor's property is appropriate because there is so little to distinguish them.  A sale has been

defined as "[a] contract between two parties . . . by which the [seller], in consideration of the payment

or promise of payment of a certain price in money, transfers to [the buyer] the title and possession

of property." Black's Law Dictionary 1337 (6th ed. 1990).  Or, it is simply defined as the "[p]assing
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of title from seller to buyer for a price." Id.  Conversely, a compromise/settlement has been defined

as "[a]n agreement or arrangement by which, in consideration of mutual concessions, a controversy

is terminated." Id. at 287.  Both situations require negotiation and an eventual meeting of the minds

whereby each party agrees to give something in order to get something.  Thus, when a

compromise/settlement involves the exchange of property, the line between it and a sale begins to

blur. See In re Telesphere Communications, Inc., 179 B.R. 544, 552 n.7, 26 B.C.D. 511 (Bankr.

N.D. Ill. 1994) ("The settlement of a cause of action held by the estate is plainly the equivalent of a

sale of that claim.  There is no difference in the effect on the estate between the sale of a claim (by

way of assignment) to a third party and a settlement of the claim with an adverse party."); Lee R.

Bogandoff, The Purchase and Sale of Assets in Reorganization Cases--of Interest and Principal,

of Principles and Interests, 47 Bus. Law 1367, 1393 (1992) ("In the vast majority of circumstances,

a proposed transaction legitimately may be characterized as a combined 'use, sale or lease' of

property and compromise of controversy . . . .").

Because there are different rules of procedure for sales (F.R.Bankr.P. 6004) and

compromises (F.R.Bankr.P. 9019), people have tended to think that they are somehow different.

But Rule 9019, being merely a rule, can do no more than establish a procedural mechanism for

exercising a statutory power.  The Rules cannot "abridge, enlarge, or modify any substantive right."

28 U.S.C. §2075.  And the Bankruptcy Code is silent on the topic of compromises.  So unless the

Code allows the trustee to enter into settlements, the rule describing the procedure for achieving

it is useless.

Rule 9019 derives from former Rule 919. See 9 Collier on Bankruptcy, ¶9019.02

(15th ed. 1996).  Former Rule 919 cross-referenced §27 of the Bankruptcy Act, 11 U.S.C. §50
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(repealed), which provided that "[t]he receiver or trustee may, with approval of the court,

compromise any controversy arising in the administration of the estate upon such terms as he may

deem for the best interest of the estate."  When the Bankruptcy Code was enacted in 1978, a

corresponding Code section to old §27 was not created.  And legislative history does not state

whether or not the drafters of the Code intended former §27 to be subsumed within another Code

section.  However, they must have.

Under the Act, Congress specifically provided trustees with the power to effect

settlements and compromises, and made the statutory power separate from the trustee's power to

sell estate property, which was found in §70f, 11 U.S.C. §110 (repealed).  It is not logical to assume

that Congress intended to deprive trustees of the power to settle lawsuits and to compromise

disputes even though those words no longer expressly appear in the statute.  After all, the Code

does provide that the trustee has the "capacity to sue and be sued."  11 U.S.C. §323(b).  This

cannot mean that he can sue but not settle.  The Code requires the trustee to "collect and reduce

to money the property of the estate . . . ."  11 U.S.C. §704(1).  When the property of the estate

consists of choses in action, settlement is the most efficient manner of expeditiously liquidating the

estate.

Choses in action are intangible property rights which may or may not
be disputed.  Such rights would include the right to collect accounts
receivable, [and] unliquidated claims for damages . . . .

[T]here is substantial incentive on the part of the trustee to settle
outstanding litigation.  The trustee should make every effort, alone or
with the trustee's attorney, to secure a prompt and equitable settlement
for the benefit of the estate.  The old saw that a bad settlement is better
than a good lawsuit has no truer application than in a bankruptcy case.
Bankruptcy courts historically have encouraged trustees to settle
lawsuits to the end that the administration of the estate may be wound
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up promptly.  When a dispute is settled, such settlement will involve a
compromise.

1995 Collier Handbook for Trustees and Debtors in Possession, ¶11.03 ("Liquidation of Choses

in Action") (Matthew Bender 1995).  The most logical assumption is that the express power to enter

settlements and compromises is now simply part of the trustee's statutory power of sale of assets.

Congress must have understood that in economic terms a sale of a chose in action to an outsider

is no different than a sale of the same chose in action to the putative or actual defendant.  It is just

another manner of alienating a property interest owned by the estate.

Section 70f  directed  that "[r]eal  and  personal property . . . be sold."  But the section

conditioned sale upon an appraisal performed by a court-approved appraiser.  ("The . . . appraiser

. . . shall appraise all the items of real and personal property belonging to the bankrupt estate . . .

")  It is apparent from this provision that "personal property" in §70f referred to tangible personalty

only.  There was therefore a need for a separate section giving the trustee authority to liquidate

intangibles:  thus §27.

The section dealing with sales in the Code, §363, is not restricted to tangible

personalty.  In fact, in §363(a) it is made plain that many forms of intangible personalty are included

within the trustee's power to use, sell, or lease property of the estate.  And the specific term used

for property which the trustee may sell is the extremely broad "property of the estate."  11 U.S.C.

§§363(b), 541(a).  This formulation is certainly broad enough to include a trustee's alienation of a

chose in action through compromise/settlement.

Therefore, the Court has the power to enter orders enjoining lawsuits against the

insurers in order to clarify the effect of its decision to approve the compromises ("sales") of the



25In In re Forty-Eight Insulations, Inc., 133 B.R. 973, 22
B.C.D. 497, 25 C.B.C.2d 1629 (Bankr. N.D. Ill. 1991), aff'd 149 B.R.
860 (N.D. Ill. 1992), Judge Barliant exposed the vulnerability of
the MacArthur decision as not correctly distinguishing between the
derivative rights (at most) of tort claimants and the independent
rights of co-insureds like MacArthur in the debtor's insurance
policies.  In his view, while the former may be precluded from suing
an insurer that settles with the bankrupt estate, the latter may
not. Id. at 977-78.  This distinction was respected in other cases.
See, e.g., Zale, supra; Homsy v. Floyd (In re Vitek, Inc.), 51 F.3d
530, 535 (5th Cir. 1995) (contrasting claims of those whose rights
are "derivative of the rights of . . . insured" from those of "the
other co-insured(s) or additional named insureds.").
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Debtor's choses in action against the insurers.

3. Interpleader

The same result obtains when analyzed using a somewhat different approach:

interpleader.  Notwithstanding the existence of other (dubious) rationales,25 the true distinguishing

characteristic which permits discharge of the insurers' obligations in some circumstances and the

general rule which prohibits it, is that in the former, but not the latter situation, the insurers are paying

the full policy limits to the estate.  In the run-of-the-mill case, where there is sufficient insurance

coverage to pay all claims against the policy, a discharge of the insurer's obligation would provide

it a windfall.  Conversely, in a mass tort case where the aggregate liability on an insurance policy

exceeds the policy limits, the insurer receives no windfall when it deposits those limits into the

estate.  It is only fitting then that it receive a discharge from further liability.  The bottom line is that

a court will not allow an insurer to escape liability merely because the insured has filed bnakruptcy.

This situation, where an insurer pays its policy limits into the estate to allow competing

claims to the insufficient assets to be settled through the reorganization process, is the mirror image

of a traditional interpleader.
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In a situation where multiple claimants seek the proceeds of an
insurance policy, the insurer . . . often files an interpleader action.  The
insurer deposits the proceeds (the "stake") with the clerk of the court,
and the court is asked to determine who is entitled to the policy
proceeds.  The court's judgment settles the claims of the persons
asserting rights to the proceeds and discharges the insurer from
liability.

Jerry, §98 (emphasis added).

An interpleader proceeding is designed to protect a person, typically
the insurer, against the rival claims which have been or may be made,
thereby exposing him to the danger of being held liable in separate
actions to each of the rival claimants, and to a lesser degree to spare
the party so besieged from the expense and burden of establishing his
defense to any of such rival claims.  When interpleader is granted and
service is properly effected upon the rival claimants, the parties
seeking the interpleader may obtain in the interpleader proceeding
some form of judgment or order which will bar such claimants from
asserting any claim against him inconsistent with the final
determination made on the merits of the interpleader action.

18 Couch on Insurance 2d §74:250 (Clark Boardman Callahan Rev. ed. 1996) (citation omitted,

emphasis added).  This equitable remedy provides a benefit to the claimants as well as to the

insurer.  The general rule is that when there are multiple claimants against an insurance policy with

inadequate limits to pay all the claims, "those persons who prosecute their claims against [the]

insured and proceed against the insurance company are entitled to share in the fund, and after the

company satisfies the judgments against the insured to the full extent of its liability, including the

costs, it is discharged from further liability and ratable distribution is not required."  46A C.J.S.

Insurance §1409; 18 Couch, §74:256 ("Among the principal evils which interpleader is intended to

remedy are the difficulties posed for a liability insurer and the unfairness which might result to some

claimants if certain claimants against the insured, and alleged tortfeasor, race to obtain a judgment

or to negotiate a settlement which might appropriate all or a disproportionate part of the insurance
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proceeds before other claimants are able to establish their claims.") (citation omitted).  Thus without

an interpleader action, claimants are relegated to the commercial world's "survival of the fittest" or

"to the swift go the spoils" regime as opposed to the more equitable proratable distribution regime

common in bankruptcy and interpleader actions.  By interpleading its policy limits, the insurer is in

essence instituting a mini-bankruptcy case in the court presiding over the "estate"--in this case

consisting of the cash proceeds of the policy.  The end result of the process, of course, is a

"discharge" of the petitioner/insurance company.

In the mass tort cases, including this one, the insurers are instituting interpleader relief.

Today there are statutes, e.g., 28 U.S.C. §1335, and court rules, e.g., F.R.Civ.P. 22, dealing with

interpleader.  But interpleaders became a creature of the law (or equity) long before the relief was

codified. See 20 Appleman, §11311 ("It is a common misconception that interpleader is a recent

development--indeed, something unique to federal procedure.  To the contrary, it is an ancient

remedy, equitable in origin, available both in state and federal courts.  It does not depend upon a

statute for its availability; but when a statute has been enacted, such as the federal law, it is remedial

in nature and to be liberally construed.") (citations omitted); 45 Am.Jur.2d, Interpleader, §1.

Therefore, the lack of a pleading requesting relief explicitly under an interpleader statute or rule is

unimportant.  The relief requested was nevertheless in the nature of interpleader and it was within

the Court's power to grant it. See Silverman v. Hartford Accident & Indem. Co. (In re Hronek), 563

F.2d 296, 298 (6th Cir. 1977) (Where an insurer and a trustee settled a disputed liability by the

insurer tendering $2,500 to the estate, leaving it for the bankruptcy court to decide which of the two

competing claims had priority, the "suit was, in substance, an interpleader action with Hartford as



26The TCC would likely argue that interpleader is not available
here because the settling insurers are not paying all of their
policies' limits, but only a negotiated sum less than that amount.
But once the insurers and the insured have settled their business
disputes by means of adjusting their policies' limits, the limits
for purposes of this interpleader are the new, negotiated ones.  So
long as the settlements were fair and equitable, negotiated in good
faith--which the Court has already determined--the reduction in the
limits are valid exercises of the parties' freedom to contract,
which are not reversible by the creditors of either party.  And one
must remember that the issue here is the power of the Court to issue
a discharge, not the wisdom of the negotiated payments.

27The notice requirement spoken of in Hayes and Cloud is also
something less than that required by constitutional due process.
When a person does not have a vested property interest at risk, due
process concerns are not implicated. See Foote Hospital v. Public
Health Dept., 210 Mich. App. 516, 524, 534 N.W.2d 206 (1995).
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the stakeholder.").26

For these reasons, the Court had the authority to issue the orders approving the

settlements in the form submitted.

D. Due Process - Notice

The TCC also objected to the proposed settlements because they purport to release

their constituents' alleged claims against the insurers even though the claimants are not parties to

the settlements, and the Debtor provided them no individualized notice of the corresponding

motions or of the hearings thereon.  Absent such notice to all such persons, the TCC argued, court

approval of the settlements would violate their constitutional right to due process.

The short answer to this issue, of course, is that the claimants have no cause of action

against the insurers and so the releases release nothing.27  But if one assumed that some of the tort

claimants who did not receive notice do in fact hold a protected property interest in the settled
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policies, the TCC's argument still fails.

In the much-cited case of Mullane v. Central Hanover Bank and Trust Co., 339 U.S.

306 (1950), the Court made the following comments regarding the kind of notice contemplated by

the due process clause:

An elementary and fundamental requirement of due process in any
proceeding which is to be accorded finality is notice reasonably
calculated, under all the circumstances, to apprise interested parties
of the pendency of the action and afford them an opportunity to  present
their  objections . . . . The notice must be of such nature as reasonably
to  convey  the  required information . . . .  [I]f with due regard for the
practicalities and peculiarities of the case these conditions are
reasonably met, the constitutional requirements are satisfied.

. . .

The means employed must be such as one desirous of actually
informing the absentee might reasonably adopt to accomplish it.  The
reasonableness and hence the constitutional validity of any chosen
method may be defended on the ground that it is in itself reasonably
certain to inform those affected . . . or, where conditions do not
reasonably permit such notice, that the form chosen is not substantially
less likely to bring home notice than other of the feasible and
customary substitutes.

. . .

This Court has not hesitated to approve of resort to publication as a
customary substitute in a[] class of cases where it is not reasonably
possible or practicable to give more adequate warning.  Thus it has
been recognized that in the case of persons missing or unknown
employment of an indirect and even a probably futile means of
notification is all that the situation permits and creates no constitutional
bar to a final decree foreclosing their rights.

. . . 

Those beneficiaries [of trust accounts that were judicially settled] . . .
whose interests or whereabouts could not with due diligence be
ascertained come  clearly  within  this  category . . .  .  However great
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the odds that [the statutorily-mandated method of] publication will never
reach the eyes of such unknown parties, it is not in the typical case
much more likely to fail than any of the choices open to legislators
endeavoring to prescribe the best notice practicable.

Nor do we consider it unreasonable for the state to dispense with more
certain notice to those beneficiaries whose interests are either
conjectural or future or, although they could be discovered upon
investigation, do not in due course of business come to knowledge of
the common trustee.  Whatever searches might be required in another
situation under ordinary standards of diligence,  in view of the
character of the proceedings and the nature of the interests here
involved we think them unnecessary.  We recognize the practical
difficulties and costs that would be attendant on frequent investigations
into the status of great numbers of beneficiaries, many of whose
interests in the common fund are so remote as to be ephemeral; and
we have no doubt that such impracticable and extended searches are
not required in the name of due process.

. . . 

Accordingly we overrule appellant's constitutional objections to
published notice insofar as they are urged on behalf of any
beneficiaries whose interests or addresses are unknown to the trustee.

As to known present beneficiaries of known place of residence,
however, notice by publication stands on a different footing.
Exceptions in the name of necessity do not sweep away the rule that
within the limits of practicability notice must be such as is reasonably
calculated to reach interested parties.  Where the names and post-
office addresses of those affected by a proceeding are at hand, the
reasons disappear for resort to means less likely than the mails to
apprise them of its pendency.

. . .

We need not weigh contentions that a requirement of personal service
of citation on even the large number of known . . . beneficiaries would,
by reasons of delay if not of expense, seriously interfere with the proper
administration of the fund . . . [P]ersonal . . . service is [not] required
under the circumstances.  This type of trust presupposes a large
number of small interests. The individual interest does not stand alone
but is identical with that of a class. The rights of each in the integrity of



28The Debtor served each member of the TCC.  Eight of the nine
members of that committee are attorneys who represent hundreds or
thousands of tort claimants.  The ninth is the head of Command Trust
Network, a support group for breast implant recipients whose stated
mission is to provide accurate and adequate information about
implant issues to those who wish to make informed decisions.  The
Debtor also served the attorneys for the TCC.  It served the dozens
of attorneys who comprise the various Plaintiffs Steering Committees
in the various multi-district litigation cases, who collectively
represent a significant portion of the tort claimants in this case.
It served each attorney and claimant who filed a request for notice
in the case.  What it did not do is serve each person who registered
in In re:  Silicone Gel Breast Implants Product Liability Litigation
MDL 926 (N.D. Ala.)  It has been stated that more than 440,000
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the fund and the fidelity of the trustee are shared by many other
beneficiaries. Therefore notice reasonably certain to reach most of
those interested in objecting is likely to safeguard the interests of all
since any objection sustained would inure to the benefit of all. We think
that under such circumstances reasonable risks that notice might not
actually reach every beneficiary are justifiable.

Id. at 314-19 (emphasis added).

This extended excerpt from Mullane suggests two general rules which are potentially

relevant to this case.  One is that actual notice to all interest holders is not required if (1) there are

a great many of them; (2) the interests are such that a sustained objection by any one individual

would inure to the benefit of the other interest holders; (3) the interests are small; and (4) most

interest holders do in fact receive notice.  The Debtor argued in effect that it is entitled to a

dispensation based on these considerations. See Dow Corning Corporation's Trial Brief in Support

of Motions to Approve Compromises With Various Insurers, p. 14.  But while the first two of the

foregoing criteria would certainly seem to be met in this case, the evidence presented is not wholly

convincing that the interests involved are "small," or that "most" tort claimants received notice of the

pertinent motion and/or hearing.28



people "registered."  However, in addition to some who might have
been interested in the motions, registrants include persons who:

(1) merely wish to preserve any possible claim but do not
wish to currently assert one;

(2) received breast implants not manufactured, and not
containing silicone gel supplied by the Debtor;

(3) received the Debtor's breast implants after 1985 and
as such are not impacted by or interested in litigation
about insurance policies, as are involved here, for
occurrences pre-dating 1986.

The Debtor asserted that, consistent with Mullane, it was not
required to send notice to each person on such a vastly over-
inclusive list.  Instead, it argued, it gave notice which was far
more helpful and appropriate:  it gave notice to the people who were
most likely to object.

Because the TCC's only constitutional argument was that nothing
short of notice mailed to each and every tort claimant was required,
there is no need to address the question of whether the Debtor's
notice was sufficient as measured against a less stringent standard.
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The second rule emanating from Mullane, however, is one which is availing to the

Debtor. Mullane supports the proposition that, even if the party proposing to dispose of an asset

knows that some subset of persons holds a constitutionally protected property interest in the asset,

the party need not endeavor to identify who those persons are if doing so would be impractical. Cf.

Chemetron Corp. v. Jones, 72 F.3d 341, 346 (3rd Cir.), cert. denied, ___ U.S.___, 116 S. Ct. 1424,

134 L.Ed.2d 548 (1996).

In this regard, the Debtor pointed out that only some of the hundreds of thousands of

implant plaintiffs could even conceivably stake a claim against the settling insurers. See Debtor's

Trial Brief at pp. 13-14.  It explained:

[I]n order to determine which tort claimants might potentially have a
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claim covered by these policies so as to be entitled to receive notice,
the Debtor would have had to determine, for each individual tort
claimant (1) the amount of the claim that would ultimately be liquidated;
(2) whether the claimed implant or injury occurred during an applicable
policy period; (3) whether the policies underlying the appropriate policy
coverage have been or would be exhausted; (4) whether the Insurers'
policies in question have coverage remaining which has not been
exhausted; and (5) whether the claim is not otherwise excluded from
coverage under the policies.

Given these difficulties, and the time constraints which it was facing, the Debtor was

not constitutionally required to individually notify each and every protected-interest holder.  Thus

even if the rather vast universe of implant claimants includes persons with a property interest in the

insurance policies, the TCC's contention that the Debtor violated the due process clause by failing

to notify all persons comprising that universe is without merit. 

Finally, even if all tort claimants had a property interest in the insurance policies

protectable as a matter of due process, and even if the process provided to some of them was less

than the amount "due," these claimants are not in reality prejudiced by an order releasing these

interests.  It is black letter law that a judgment affecting a person's property may be collaterally

attacked if that person was not given adequate notice and opportunity to be heard prior to the entry

of the judgment. See, 4 Wright & Miller, Federal Practice and Procedure:  Civ. 2d §1074 (1996)

("[F]ailure to provide defendant with proper notice and an opportunity to be heard will subject a

judgment to collateral attack.").  Therefore, in the event that both of this Court's prior rulings are in

error, the tort claimants who did not get proper notice ought to be free in any subsequent proceeding

to argue that this Court's order, which provides for the release of their claims as against the insurers,

is void.

In summary, the Court concludes that the settlements should be approved on the
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merits; that most likely the tort claimants have no property interest; if they have a property interest,

the release of the interest was a valid exercise of this Court's authority pursuant to §363(f),

interpleader and Bankruptcy Rules 9019 and 6004(c); that the tort claimants received adequate

notice of the release of those interests; and that if all of this is incorrect, and if any claimant did not

get actual notice, he or she has the right to collaterally attack it.

Dated:  July 16, 1996. _____________________________
ARTHUR J. SPECTOR
U.S. Bankruptcy Judge
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1The Travelers Indemnity Company and certain affiliates and

Travelers Casualty and Surety Company f/k/a The Aetna

Casualty and Surety Company withdrew its appeal on June 2,

2004, following a settlement of its coverage with Combustion

Engineering.  Likewise, appellant Evanston Insurance Company

settled its dispute with Combustion Engineering prior to oral

argument, and stipulated dismissal of its appeal on January 7,

2004.

2The District Court’s Confirmation Order, entered August 13,

2003, affirmed three separate recommendations of the

Bankruptcy Court: (1) Order Approving The Disclosure

Statement But Recommending Withholding Of Confirmation Of

The Plan Of Reorganization For Combustion Engineering For

Ten Days, In re Combustion Eng’g, 2003 Bankr. LEXIS 756

(Bankr. D. Del. June 23, 2003); (2) Findings Of Fact And

Conclusions Of Law Regarding Core Matters And Proposed
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OPINION OF THE COURT

SCIRICA, Chief Judge.

This case involves twelve1 consolidated appeals from the

District Court’s order approving Combustion Engineering’s

bankruptcy Plan of Reorganization under 11 U.S.C. § 1101 et

seq.2  We will vacate and remand.



Findings Of Fact And Conclusions Of Law Regarding Non-Core

Matters, In re Combustion Eng’g, 295 B.R. 459 (Bankr. D. Del.

June 23, 2003); and (3) Supplemental And Amendatory Order

Making Additional Findings And Recommending Confirmation

Of Plan Of Reorganization.

3See, e.g., Stephen J. Carroll et al., Asbestos Litigation Costs

and Compensation: An Interim Report (RAND 2002); Deborah

Hensler et al., Asbestos in the Courts: The Challenge of Mass

Toxic Torts (RAND 1985); James Kakalik et al., Costs of

Asbestos Litigation (RAND 1983).
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I.  Overview

For decades, the state and federal judicial systems have

struggled with an avalanche of asbestos lawsuits.  For reasons

well known to observers, a just and efficient resolution of these

claims has often eluded our standard legal process – where an

injured person with a legitimate claim (where liability and injury

can be proven) obtains appropriate compensation without undue

cost and undue delay. See Fed. R. Civ. P. 1 (goal “to secure the

just, speedy and inexpensive determination of every action”).

The difficulties with asbestos litigation have been well

documented by RAND and others.3

Efforts to resolve the asbestos problem through global

settlement class actions under Fed. R. Civ. P. 23(b)(3) and

23(b)(1)(B) have so far been unsuccessful.  See Amchem Prods.

v. Windsor, 521 U.S. 591 (1997) (affirming denial of class
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certification of nationwide settlement class of asbestos

claimants); Ortiz v. Fibreboard Corp., 527 U.S. 815 (1999)

(reversing grant of class certification in limited fund class action

under Fed. R. Civ. P. 23(b)(1)(B)).  More than once, the

Supreme Court has called on Congress to enact legislation

creating a “national asbestos dispute-resolution scheme,” but

Congress has yet to act. Amchem , 521 U.S. at 598; Ortiz, 527

U.S. at 822.

For some time now, mounting asbestos liabilities have

pushed otherwise viable companies into bankruptcy.  The

current appeal represents a major effort to extricate a debtor and

two non-debtor affiliates from asbestos liability through a pre-

packaged Chapter 11 bankruptcy reorganization that includes 11

U.S.C. §§ 524(g) and 105(a) “channeling injunctions” and a

post-confirmation trust fund for asbestos claimants. The Plan

has been presented as a pre-packaged Chapter 11 reorganization

plan, but it more closely resembles, in form and in substance, a

liquidation of the debtor with a post-confirmation trust funded

in part by non-debtors.  Although pre-packaged bankruptcy may

yet provide debtors and claimants with a vehicle for the general

resolution of asbestos liability, we find the Combustion

Engineering Plan defective for the reasons set forth.

A.  Combustion Engineering’s Asbestos-Induced

Bankruptcy

Combustion Engineering defended asbestos-related

litigation for nearly four decades until mounting personal injury



4A pre-packaged (or “pre-pack”) bankruptcy allows a debtor

to obtain votes of its creditors on a plan of reorganization before

actually filing a petition for Chapter 11 relief.  At the time the

debtor files for relief, it presents the bankruptcy court with a

plan of reorganization and a tally of creditors’ votes approving

the plan.  To gain approval, the plan must receive (1) a majority

of votes by number by class and (2) two-thirds of votes

weighted by the amount of allowed claims for that class.  11

U.S.C. § 1126(c).  In addition, if, as here, the plan contains a §

524(g) channeling injunction, it must be approved by 75% of the

debtor’s current asbestos claimants by number. See 11 U.S.C.

§ 524(g)(2)(B)(ii)(IV)(bb).
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liabilities eventually brought the company to the brink of

insolvency.  In the fall of 2002, Combustion Engineering and its

parent company, Asea Brown Boveri, Inc. (“U.S. ABB”),

attempted to resolve Combustion Engineering’s asbestos

problems, as well as those of two U.S. ABB affiliates, ABB

Lummus Global, Inc. and Basic, Inc., through a pre-packaged

Chapter 11 bankruptcy reorganization.4

To this end, Combustion Engineering contributed half of

its assets to a pre-petition trust (the “CE Settlement Trust”) to

pay asbestos claimants with pending lawsuits for part, but not

the entire amount, of their claims.  The remaining, unpaid

portion of these claims, known as “stub claims,” provided pre-

petition trust participants with creditor status under the

Bankruptcy Code.  Combustion Engineering then filed a pre-
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packaged bankruptcy Plan of Reorganization under Chapter 11.

The centerpiece of the Plan is an injunction in favor of

Combustion Engineering that channels all of its asbestos claims

to a post-confirmation trust (the “Asbestos PI Trust”) created

under § 524(g) of the Bankruptcy Code.  The Plan also extends

this asbestos liability shield to the non-debtor affiliates Basic

and Lummus.  Millions of dollars in cash and other assets have

been offered to the post-confirmation trust by Combustion

Engineering, Basic and Lummus, as well as their respective

parent companies, U.S. ABB and ABB Limited, to compensate

asbestos claimants and to cleanse the companies of asbestos

liability.

 After considerable negotiation, the Plan won approval

from the majority of the asbestos claimants over the objections

of several insurers and certain persons suffering from asbestos-

related injuries.  The Bankruptcy Court recommended

confirmation of the Plan, but made two significant

modifications.  First, it added a “super-preemptory” provision to

protect the pre-petition rights of certain insurers.  Second, it

reconfigured the § 524(g) injunction in favor of Basic and

Lummus as an equitable injunction under § 105(a).

The District Court adopted the Bankruptcy Court’s

findings of fact and conclusions of law and confirmed the Plan

with two changes.  The District Court modified the language of

the “super-preemptory” provision and added a “neutrality”

provision purporting to protect the debtor’s and insurers’ pre-

petition rights under certain insurance policies.
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B.  Issues Presented on Appeal

Although several difficult issues are presented on appeal,

three are paramount.  First, on the facts of this case, does the

Bankruptcy Court have “related to” jurisdiction over the

derivative and non-derivative claims against the non-debtors

Basic and Lummus?  Second, can a non-debtor that contributes

assets to a post-confirmation trust take advantage of § 105 of the

Bankruptcy Code to cleanse itself of non-derivative asbestos

liability?  Third, did the two-trust structure and use of “stub

claims” in the voting process – which allowed certain asbestos

claimants who were paid as much as 95% of their claims pre-

petition to vote to confirm a Plan under which they appear to

receive a larger recovery than other asbestos claimants – comply

with the Bankruptcy Code?  Also implicated are issues

involving appellate standing and the propriety of the voting

process.

We summarize our holding.  On the appellate standing

issues, we conclude the Objecting Insurers and London Market

Insurers have limited standing – that is, they only have standing

to challenge the District Court’s modification of the super-

preemptory provision.  On that issue, we will vacate the District

Court’s modification of the super-preemptory provision, and

reinstate paragraph 17 of the Plan as initially drafted by the

Bankruptcy Court.  The Certain Cancer Claimants have standing

to challenge Plan confirmation, including the propriety of the

voting process, entry of the § 105(a) injunction in favor of
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Lummus (but not Basic), and issues relating to the validity of the

two-trust structure.

Based in part on the lack of factual findings in support of

“related to” subject matter jurisdiction, we will vacate the §

105(a) injunction in favor of non-debtors Basic and Lummus.

As the Plan’s proponents contend, and both the Bankruptcy

Court and District Court found, extending the injunction to

Basic and Lummus was essential to the Plan.  As a practical

matter, therefore, vacating the § 105(a) injunction defeats the

proposed Plan of Reorganization.  While we would normally

remand for additional fact finding on the issue of subject matter

jurisdiction, none is required here because the § 105(a)

injunction must be rejected on substantive grounds as well.  On

the facts of this case, we hold the Bankruptcy Code precludes

the use of § 105(a) to extend a channeling injunction to non-

derivative third-party actions against a non-debtor.

With regard to the two-trust structure, we believe the pre-

petition payments to the CE Settlement Trust participants and

the use of stub claims to secure confirmation votes may violate

the Bankruptcy Code and the “equality among creditors”

principle that underlies it, requiring a remand to the District

Court for further development and review in considering any

revised reorganization proposal.



5By the time its bankruptcy petition was filed, Combustion

Engineering had exhausted its primary insurance coverage for
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II.  Background

A.  Combustion Engineering

The story of Combustion Engineering sounds a familiar

refrain in the asbestos world.  From the 1930s through the

1960s, Combustion Engineering manufactured steam boilers

containing asbestos insulation. The company was first named

as a defendant in an asbestos-related lawsuit in the 1960s, and

its asbestos liability increased steadily over the next thirty years.

By the mid-1970s, Combustion Engineering was receiving a few

hundred asbestos-related claims per year.  That number grew to

19,000 annual cases by 1990, and jumped again to over 79,000

cases by 2002.

Declining insurance reimbursements over the same

period exacerbated the financial strain on the company.  Prior to

the mid-1990s, two-thirds of Combustion Engineering’s

asbestos liability was covered by insurance.  By 2002, some of

the company’s insurers took the position that only one-third of

Combustion Engineering’s asbestos liab ilities were

reimbursable.  As a result, between 1990 and 2002 Combustion

Engineering received only $517 million in insurance

reimbursements for $950 million in asbestos-related liabilities.

These factors left Combustion Engineering unable to meet its

asbestos obligations without significant capital infusions from

its parent corporation, U.S. ABB.5



products liability or settled with its primary insurance carriers.

The Bankruptcy Court found that the pre-petition insurance

settlements with Combustion Engineering account for total

payments of $90.5 million, and further found there was

approximately $200 million in unexhausted excess insurance

policy limits, although certain excess insurance carriers dispute

coverage. In re Combustion Eng’g, 295 B.R. at 464.
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U.S. ABB acquired Combustion Engineering in 1990 in

a leveraged buyout for $1.6 billion as part of a global acquisition

of power technology companies by its parent company, ABB

Limited, a diversified holding company of over 2,000 corporate

entities based in Zurich, Switzerland.  Between May 2000 and

March 2002, U.S. ABB contributed $900 million in cash and

other assets toward Combustion Engineering’s asbestos

obligations.  By late 2002, Combustion Engineering’s asbestos

liability began to threaten ABB Limited’s financial viability as

well.  ABB Limited had borrowed heavily to finance an

aggressive global expansion during the 1990s.  As these

acquisition costs came due, ABB Limited faced a $1.5 billion

debt repayment obligation in December 2002, followed by

another $2.1 billion repayment obligation in 2003.  At the same

time, ABB Limited experienced falling demand in its core

businesses and a debt downgrade that reduced the

conglomerate’s historical sources of liquidity.  Significant debt

obligations and Combustion Engineering’s rising asbestos

liabilities threatened ABB Limited’s survival.  With the

conglomerate facing insolvency, ABB Limited’s lenders



6As a Swiss Corporation, ABB Limited is not subject to the

United States bankruptcy laws.  U.S. ABB, however, is

incorporated in the State of Delaware.

7We note that counsel for Certain Underwriters at Lloyd’s of

London claimed at oral argument that ABB sold its oil, gas and

petrochemical division earlier this year for $950 million, but

retained ownership of ABB Lummus Global.  An ABB press

release indicates it sold the group in January 2004 to a private

equity consortium for $925 million, with potential deferred

consideration of an additional $50 million. ABB Lummus

Global was not included in the sale.
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demanded immediate action and insisted that ABB take steps to

resolve Combustion Engineering’s asbestos liabilities before

extending additional credit.  Some creditors threatened to

institute an involuntary bankruptcy against U.S. ABB.6

ABB Limited devised a divestment and restructuring

program to resolve this financial crisis.  ABB Limited’s lenders

determined that certain businesses should be sold as part of the

restructuring program, including Lummus and the rest of the oil,

gas and petrochemical  division of ABB, of which Lummus was

part.  ABB’s lenders purportedly determined these units could

not be sold so long as Lummus carried asbestos liabilities.7

Therefore, ABB attempted to cleanse Lummus of asbestos-

related liabilities before putting the company up for sale.  In

October 2002, Combustion Engineering and ABB began to



8Mr. David Austern was appointed to act as future claims

representative for Combustion Engineering under 11 U.S.C. §

524(g)(4)(B)(i).  There is conflicting evidence regarding Mr.

Austern’s role as representative for future Basic and Lummus

claimants.  In a letter from Mr. Austern to Lummus, dated April

10, 2003, Mr. Austern indicated he was asked to serve as futures

representative for Lummus and Basic.  The record also

demonstrates that Mr. Austern conducted certain due diligence

regarding the proposed treatment of future Basic and Lummus

claims under the Plan.  But Mr. Austern was not officially

appointed by the Bankruptcy Court to serve as futures

representative for Basic and Lummus claimants, and he testified

that as of January 19, 2003, there was no representative for

future Basic and Lummus claimants.
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formulate a voluntary Chapter 11 pre-packaged bankruptcy

reorganization to cleanse not only Combustion Engineering, but

also Basic and Lummus, of asbestos liability once and for all. 

Combustion Engineer ing  and  ABB Lim ited

communicated with several key players in the world of asbestos

litigation to facilitate the design and implementation of a pre-

pack plan, including an attorney to serve as advisor on the

interests of current claimants, and the general counsel of the

Johns-Manville trust and president of the Claims Resolution

Management Corporation (which manages claims processing for

the Johns-Manville trust) to represent the interests of future

claimants.8
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By late October 2002, the parties had negotiated the basic

structure of a pre-packaged plan of reorganization.  Combustion

Engineering would place half its assets into a pre-petition

settlement trust (the “CE Settlement Trust”) to pay Combustion

Engineering asbestos claimants who had claims in the legal

system.  Subsequently, Combustion Engineering, ABB Limited

and several non-debtor subsidiaries of ABB Limited would

contribute assets to a post-confirmation bankruptcy trust (the

“Asbestos PI Trust”) created under § 524(g) of the Bankruptcy

Code.  The pre-pack plan would release certain parties from

asbestos liability, including Combustion Engineering, Basic and

Lummus, by channeling asbestos claims against those entities to

the post-confirmation bankruptcy trust.

B.  The Master Settlement Agreement

The parties funded and implemented the pre-petition CE

Settlement Trust through a Master Settlement Agreement on

November 22, 2002.  To fund the trust, Combustion Engineering

contributed $5 million in cash, a promissory note in the principal

amount of approximately $100 million, and a $402 million loan

agreement between U.S. ABB as borrower and Combustion

Engineering as lender payable on demand.  ABB Limited

guaranteed both the note and the loan.  These contributions

comprised approximately half of Combustion Engineering’s

total assets.

The District Court found that participation in the CE

Settlement Trust was offered to all pre-petition claimants with



9The Master Settlement Agreement was amended on January

29, 2003 to allow additional qualified claimants to enter the CE

Settlement Trust through February 20, 2003.
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claims pending against Combustion Engineering as of

November 14, 2002.9 Participation was not expressly

conditioned upon a vote in favor of the pre-pack Plan, although

the Master Settlement Agreement provided that counsel for

participating claimants would recommend, consistent with their

ethical obligations, that each participating claimant accept the

pre-pack Plan of Reorganization. Non-participating Combustion

Engineering claimants were left to recover in the bankruptcy

proceeding.

The Master Settlement Agreement initially provided for

three categories of distribution from the CE Settlement Trust to

current Combustion Engineering asbestos personal injury

claimants, depending upon the status of their respective claims.

Category One included claimants who had reached a final

enforceable settlement with Combustion Engineering to be paid

prior to November 15, 2002.  Given the advanced stage of their

respective settlement agreements, the Plan’s proponents

allegedly believed this group of claimants might force

Combustion Engineering into involuntary bankruptcy if not paid

immediately.  Category One claimants were to receive 95% of

their settled claim value.  Category Two included claimants who

also had satisfied all conditions and requirements for settlement

with Combustion Engineering, but had settlement payments due
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after November 14, 2002 and prior to March 1, 2003.  Category

Two claimants were to receive 85% of their settled claim value.

Category Three provided a catch-all category for all otherwise

eligible Combustion Engineering personal injury claimants who

did not satisfy the requirements of Categories One or Two.

Category Three claimants were to receive an initial payment of

37.5% of their settled claim value upon submission of certain

required information, followed by a second payment not to

exceed an additional 37.5% (for a maximum recovery of 75%)

taken pro-rata from the CE Settlement Trust after all Category

One and Two claims had been paid at the applicable rates.

Late in the pre-pack negotiations, 25,000-30,000

additional claimants qualifying for payment under the Master

Settlement Agreement appeared.  These claimants were

concentrated in jurisdictions with historically high asbestos

claims payment averages.  Once these additional Combustion

Engineering claimants were factored in, it became clear the

existing pre-petition trust assets were insufficient to pay

participating claims under the original payment terms.  ABB

Limited, therefore, agreed to contribute an additional $30

million in cash to the CE Settlement Trust  to pay these newly

identified claimants – designated as Category Four claimants –

under the terms of a separate settlement agreement.  The

Category Four claimants agreed to accept less than 37.5%

payment on their liquidated claim value, and to subordinate their

right to any second payment to the other settling claimants.



10These enhancements included: (1) guarantees by ABB

subsidiaries as credit support for ABB Limited’s obligations

under the Plan; (2) assurances that the applicability of the §

524(g) injunction would be reevaluated if ABB Limited

27

In exchange for these payments, CE Settlement Trust

participants agreed to forbear the prosecution of claims against

Combustion Engineering outside of bankruptcy, but reserved the

right to pursue the remainder of their claims in bankruptcy.

These “stub claims” provided CE Settlement Trust participants

with creditor status in bankruptcy, which allowed them to vote

on the pre-pack Plan and share proportionally in the post-

confirmation trust.

C.  The Pre-Pack Plan

Concurrent with the CE Settlement Trust negotiations,

the claimants’ representatives undertook a due diligence review

of Combustion Engineering and its affiliates.  This  included an

assessment of ABB Limited’s financial condition and an

examination of certain transactions between ABB entities and

Combustion Engineering for evidence, among other things, of

possible fraudulent transfers.  In addition, the Combustion

Engineering future claimants’ representative, Mr. Austern,

retained several advisors to determine the value of available

insurance assets, the financial condition of ABB Limited, and its

ability to contribute to the Asbestos PI Trust.  Following this

review, Mr. Austern insisted that ABB Limited augment its

financial contributions to the Plan.10  The Official Committee of



defaulted on its obligations under the Plan; (3) limited consent

by ABB Limited to United States jurisdiction; (4) an additional

$100 million payment by ABB Limited between 2006-2011 with

$50 million of such payment contingent upon ABB Limited’s

EBIT (earnings before income tax) margins; (5) credit support

for all of ABB Limited’s $350 million contribution; (6)

modification of Combustion Engineering’s stock contribution to

a $20 million note convertible to 80% of Combustion

Engineering’s outstanding stock upon successful completion of

environmental remediation of certain Combustion Engineering

properties; (7) U.S. ABB assuming liability for remediating one

of Combustion Engineering’s environmental liability sites (with

the cost of remediation estimated at $100 million); (8) payment

by ABB Limited of $5 million in cash to the Asbestos PI Trust

upon the successful sale of Lummus; and (9) acceleration of

$250 million in payments from ABB Limited from five years to

three years.
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Unsecured Creditors likewise demanded several modifications

to the trust distribution procedures.  The parties settled on the

final terms in January 2003.

The centerpiece of the pre-pack Plan involved an

injunction in favor of debtor Combustion Engineering and non-

debtors Basic and Lummus, channeling all asbestos-related

claims against those companies to a single asbestos trust (the

“Asbestos PI Trust”) created under 11 U.S.C. § 524(g) and

prohibiting claims other than against the Asbestos PI Trust (the



11The insurance-related contributions to the Asbestos PI Trust

are governed by an Insurance Assignment Agreement.  Under

that agreement, Combustion Engineering, ABB Limited,

Lummus and Basic transferred to the Asbestos PI Trust their

respective rights to receive $94.5 million under various

insurance settlement agreements.  The settlement proceeds

include pre-petition settlements negotiated between Combustion

Engineering and the Indemnified Insurers that released the

Indemnified Insurers from further obligations under their

respective policies.  Under these so-called insurance “buy-

backs” Combustion Engineering was to receive a settlement

payment and the insurers were to be released of all costs and

burdens arising out of Combustion Engineering’s asbestos

liability.  As part of the settlement agreements, Combustion

Engineering also agreed to indemnify the settling insurers for

costs and expenses incurred in defending suits involving

Combustion Engineering’s asbestos liability.

It is unclear from the record how the Bankruptcy Court

arrived at an estimate of $320 million for the insurance proceeds
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“channeling injunction”). The parties agreed the post-

confirmation trust would be funded by contributions from

Combustion Engineering, ABB Limited, U.S. ABB, Lummus

and Basic.  The Bankruptcy Court found that under the Plan

Combustion Engineering would contribute its rights to proceeds

under certain insurance policies and settlement agreements with

a face amount exceeding $320 million.11  It would also



contributed by Combustion Engineering to the Asbestos PI

Trust.  Combustion Engineering represents that its policies and

settlement agreements covering asbestos personal injury claims

are collectively worth between $242 and $294 million.  The

actual coverage under policies with a face amount estimated at

$200 million has yet to be determined.
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contribute $51 million in cash, future excess cash flows and a

$20 million secured note convertible into 80% of the equity of

the restructured entity. ABB Limited would contribute

30,298,913 shares of its common stock (with an estimated value

of $82 million), $250 million in cash from 2004 to 2006, and an

additional $100 million between 2006 and 2011, contingent in

part on its future financial performance.  This commitment was

guaranteed by various ABB Limited affiliates.  ABB Limited

also agreed to release all claims and interests in insurance

policies covering Combustion Engineering’s asbestos personal

injury claims.  U.S. ABB agreed to indemnify all of Combustion

Engineering’s environmental liabilities (estimated at the time at

more than $100 million), to release its indemnification rights

against Combustion Engineering for asbestos claims asserted

after June 30, 1999, and to contribute a $5 million Limited

Carrier Indemnity.  Contingent upon the sale of Lummus within

eighteen months of the effective date of the Plan, U.S. ABB

would make additional payments of $5 million to the Asbestos

PI Trust and $5 million to the pre-petition CE Settlement Trust.

In addition, U.S. ABB agreed to contribute almost $38 million,

deposited into a segregated account, to pay asbestos claims



12Combustion Engineering and its primary insurers entered

into an agreement in 1983 under which Travelers Indemnity Co.

exclusively handled Combustion Engineering’s asbestos claims.

In 1989, Combustion Engineering and Travelers agreed

Combustion Engineering would remain solely responsible for

handling asbestos claims.  Since that time, Combustion

Engineering has delegated claims handling responsibility to

CVCSC.

13Article 7.2.13 of the Plan gives the Asbestos PI Trust the

power to “initiate, prosecute, defend, settle, maintain,

administer, preserve, pursue and resolve all actions arising from

or related to the Asbestos Insurance Rights.”  Although Article

7.4.2 enjoins all entities (except the Asbestos PI Trust and the

reorganized Combustion Engineering) from pursuing asbestos-
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attributed solely to Basic and Lummus.  Basic and Lummus

agreed to release and assign to the Asbestos PI Trust all of their

rights to proceeds under insurance policies covering asbestos

personal injury claims.

Distributions from the Asbestos PI Trust were governed

by trust distribution procedures similar to those historically used

by the Connecticut Valley Claims Service Company (“CVCSC”)

in servicing Combustion Engineering’s asbestos claims.12

Combustion Engineering and the Asbestos PI Trust were given

the exclusive right to determine whether to allow asbestos

claims under the trust distribution procedures.13  Under the pre-



related claims against the qualifying insurers, the Trust retains

the right to “assign a cause of action against Asbestos Insurance

Entity to a holder of an Asbestos PI Trust Claim.”
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pack Plan, participating insurers were therefore excluded from

the Asbestos PI Trust’s claims determination process.

D.  Plan Voting and Approval

Solicitation for the pre-pack Plan began on or around

January 22, 2003, when documents including a Disclosure

Statement, the proposed Plan of Reorganization, a ballot, and

letters from the current creditors’ representative and futures’

representative were sent to approximately 350 asbestos

plaintiffs’ counsel.  These solicitations, seeking approval of the

Plan, were extended to any firms representing plaintiffs with

claims against Combustion Engineering, Basic or Lummus.  The

packages included both master and individual ballots.  Master

ballots for multiple claim holders required the agent casting the

ballot to include a valid power of attorney, proxy, or other

written evidence of agency for every Asbestos PI Trust claim

holder identified on the ballot.  CVCSC, Combustion

Engineering’s claims processing organization, or Trumbull

Associates, Combustion Engineering’s balloting agent, would

communicate with any law firm that submitted a master ballot

without a valid power of attorney.

Approximately 232,000 ballots were cast by the February

19, 2003 voting deadline, with 186,000 votes in favor of the



14There is a factual discrepancy in the record on this point.

The Declaration of Wendy Cappola certifying the tabulation of

ballots states the total number of valid ballots as 115,787.  This

declaration does not provide information on the total number of

valid accepting or rejecting votes. Combustion Engineering’s

confirmation hearing exhibit places the number of accepting

votes at 111,986, and the number of rejecting votes at 3,594.

These numbers add up to 115,580.
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Plan and 46,000 votes against.  More than 107,908 of these

ballots were not counted or were invalidated by Combustion

Engineering’s balloting agent because they were not

accompanied by a valid power of attorney.  An additional 8,432

ballots were invalidated for other reasons.  Of the resulting

115,787 valid ballots, 111,986 Combustion Engineering

claimants voted in favor of the Plan (approximately 97% of total

remaining claimants) while 3,594 voted against.14  Of the 8,017

pending Lummus personal injury claims, 1,846 voted in favor of

the Plan, and two voted against.  Of the 3,715 pending Basic

personal injury claims, 206 Basic claimants voted in favor of the

Plan, and fourteen voted against.  An estimated 99,000 of the

tabulated votes appear to have been “stub claim” votes cast by

CE Settlement Trust participants.

E.  The Bankruptcy Court Proceedings

On February 17, 2003, Combustion Engineering filed a

voluntary petition for bankruptcy relief under Chapter 11 of the

Bankruptcy Code, along with a proposed Disclosure Statement
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and Plan of Reorganization, in the United States Bankruptcy

Court for the District of Delaware.  On March 31, 2003, this

Court issued an order designating Judge Alfred M. Wolin as the

district court judge and providing that the parties “will have an

opportunity to be heard as to which aspects of the matter Judge

Wolin will hear in the District Court and which matters will

remain with . . . the Bankruptcy Court.”

On May 9, 2003, Judge Wolin entered an order referring

the case to the Bankruptcy Court.  The order designated all

matters to be adjudicated as part of Plan confirmation, including

matters arising under 11 U.S.C. §§ 524(g) and 502(c), as non-

core matters subject to de novo review and final order by the

District Court.

The Bankruptcy Court conducted hearings on the

Disclosure Statement and the Plan between April and June of

2003.  Various parties objected to the Disclosure Statement, the

Plan and the pre-pack solicitation procedures.  Certain insurance

companies argued that Plan provisions assigning policy

proceeds to the Asbestos PI Trust violated existing policies

and/or settlement agreements with Combustion Engineering.

Other insurers who had negotiated pre-petition settlements with

Combustion Engineering (the “Indemnified Insurers”) objected

to the Plan on the ground that it impermissibly channeled

indemnities under the settlements to the post-confirmation trust

without providing sufficient funding to pay those indemnities.

As a result, the Indemnified Insurers argued they were entitled

to vote on Plan confirmation.  The Certain Cancer Claimants



15The Certain Cancer Claimants are 291 persons, or their

legal representatives if deceased, suffering from cancers caused

by exposure to asbestos contained in Combustion Engineering’s

products.  All of the Certain Cancer Claimants are creditors of

Combustion Engineering under § 101(10) of the Bankruptcy

Code and are identified in a Bankruptcy Rule 2019 statement.

In addition, some of the Certain Cancer Claimants hold

independent claims against Lummus.  Others still hold claims

against both Combustion Engineering and Lummus.  There is no

indication in the record or the briefs of the parties that any of the

Certain Cancer Claimants hold independent claims against

Basic.
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argued the Plan impaired their substantive rights to recover

through the tort system.15  The Bankruptcy Court allowed

discovery on these objections, which resulted in several

modifications to the proposed Plan and Disclosure Statement.

On June 23, 2003, the Bankruptcy Court entered findings

of fact and conclusions of law regarding core matters, and

proposed findings of fact and conclusions of law as to non-core

matters. In re Combustion Eng’g, 295 B.R. 459 (Bankr. D. Del.

2003).  The Bankruptcy Court overruled all objections raised by

the insurers and Certain Cancer Claimants as to core matters,

and recommended the District Court overrule all remaining

objections as to non-core matters.  Id. at 462.  The Bankruptcy

Court found the trust distribution procedures provided the same

protocol as the CVCSC previously used to adjudicate and pay
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asbestos claims, and therefore did “not change whatever rights

the insurers had pre-petition regarding the payment of claims.”

Id. at 473.  “Although the [trust distribution procedures] do not

provide for insurers to have a say in what claims are paid . . . the

insurers did not have such input pre-petition.” Id.  But

recognizing the Plan should not modify the contractual rights of

insurers, the court added a provision to make clear the Plan did

not alter the contractual rights of insurers under any insurance

policy or settlement agreement.  The super-preemptory provision

provided:

[N]otwithstanding anything to the contrary in this

Order, the Plan or any of the Plan Documents,

nothing in this Order, the Plan or any of the Plan

documents (including any other provision that

purports to be preemptory or supervening), shall

in anyway [sic] operate to, or have the effect of,

impairing the insurers’ legal, equitable or

contractual rights, if any, in any respect.  The

rights of insurers shall be determined under the

Subject Insurance Policies or Subject Insurance

Settlement Agreements as applicable.

Id. at 494.  The Bankruptcy Court explained, “the Plan has been

modified to make clear that nothing impairs [the insurers’]

rights.” Id. at 474 (emphasis in original).  As a result, the

Bankruptcy Court concluded the Objecting Insurers did not have

a right to vote on Plan confirmation because the Plan expressly

stated that “the rights of insurers shall be determined under the
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subject insurance policies or subject insurance agreements as

applicable and nothing in the Plan is to affect that.” Id.  The

court also found there was “no litigation pending that would

implicate the indemnities.”  Id. at 475.

The Bankruptcy Court further determined the Plan

satisfied the confirmation requirements set forth in §§ 1129(a)

and 524(g) of the Bankruptcy Code.  The Bankruptcy Court

noted that, as a practical matter, the Plan offered the only

feasible mechanism for ensuring Combustion Engineering’s

creditors would receive any recovery.  Moreover, the court

found the purpose of negotiating the Master Settlement

Agreement and CE Settlement Trust was to “buy immediate

peace from thousands of asbestos lawsuits (pending and

potential) against Combustion Engineering so that Combustion

Engineering could file a prepackaged bankruptcy plan rather

than face a freefall bankruptcy.” Id. at 466.  Contrary to the

objections of the Certain Cancer Claimants, the Bankruptcy

Court found that “[p]articipation in the [Master Settlement

Agreement] was offered to all pre-petition claimants,” and

participation “was not conditioned upon a favorable vote on the

proposed plan.” Id. at 468.

With respect to the Asbestos PI Trust, the Bankruptcy

Court concluded § 524(g)(4)(A)(ii) of the Code did not permit

the inclusion of independent claims against non-debtors Basic

and Lummus in the channeling injunction.  But the Bankruptcy

Court granted precisely the same relief – that is, channeling

asbestos-related claims against Basic and Lummus to the
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Asbestos PI Trust – under § 105(a).  Analyzing the factors

announced in In re Dow Corning Corp., 280 F.3d 648, 658 (6th

Cir. 2002) (“Dow Corning II”), the Bankruptcy Court

determined it was appropriate to enjoin the independent, non-

derivative claims against Basic and Lummus under § 105(a).

In Dow Corning II, the Court of Appeals for the Sixth

Circuit held that a bankruptcy court may permanently enjoin

third-party claims against a non-debtor if seven factors are met:

(1) there is an identity of interests between the

debtor and the third party, usually an indemnity

relationship, such that a suit against the nondebtor

is, in essence, a suit against the debtor or will

deplete the assets of the estate;

(2) the nondebtor has contributed substantial

assets to the reorganization;

(3) the injunction is essential to the

reorganization, namely, the reorganization hinges

on the debtor being free from indirect suits

against parties who would have indemnity or

contribution claims against the debtor;

(4) the impacted class, or classes, has

overwhelmingly voted to accept the plan;

(5) the plan provides a mechanism to pay all, or

substantially all, of the class or classes affected by

the injunction;
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(6) the plan provides an opportunity for those

claimants who choose not to settle to recover in

full[;] and . . .

(7) the bankruptcy court made a record of specific

factual findings that support its conclusions.

In re Combustion Eng’g, 295 B.R. at 483 (citing Dow Corning

II, 280 F.3d at 658).

The Bankruptcy Court concluded the injunction satisfied

Dow Corning II factors one, two, three, six and seven.  On the

first factor, the court found Combustion Engineering shared an

“identity of interest” with non-debtors Basic and Lummus

because  “ABB’s need to sell Lummus . . . instigated ABB’s

willingness to contribute to Combustion Engineering’s plan

funding.” Id. at 484.  On factor two, the court found that Basic

and Lummus contributed to the Asbestos PI Trust their rights to

certain shared insurance policies.  The court determined the

injunction satisfied factor three because it allowed ABB to

restructure its debt and contribute substantial assets to the post-

confirmation trust.  The court found the injunction satisfied

factor six because the $38 million in assets segregated to pay

Basic’s and Lummus’ asbestos liabilities was “sufficient to

provide the opportunity to pay any non-accepting creditor.” Id.

But the Bankruptcy Court initially held the Plan did not

satisfy Dow Corning II factors four and five.  The court

concluded it was unclear from the record “what, if any, effort

was made to identify, notify and solicit votes from creditors with
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claims only against Lummus and only against Basic; i.e., not

shared with Combustion Engineering.” Id.   Likewise, the court

did not believe the Plan provided the requisite funding and

distribution processes to pay the direct creditors of Lummus and

Basic.  Therefore, despite its approval of the Disclosure

Statement and Plan, as modified through June 4, 2003, the

Bankruptcy Court recommended the District Court withhold

confirmation for ten days to allow the Plan’s proponents to

provide additional information concerning the Basic and

Lummus claimants.  Specifically, the Bankruptcy Court ordered

the Plan proponents to submit supplemental documentation

showing that Basic and Lummus creditors were provided

sufficient notification of the injunction, as well as establishing

the process by which these creditors would be paid and

identifying the source of funds.

On July 10, 2003, the Bankruptcy Court entered a

Supplemental and Amendatory Order Making Additional

Findings and Recommending Confirmation of the Plan of

Reorganization.  In its supplemental order, the Bankruptcy Court

found, inter alia: the notice given to Lummus and Basic

creditors comported with due process “under the unique

circumstances of the case”; Basic claimants would receive more

than they would receive without the Plan and Lummus claimants

would receive at least as much as they would receive without the

Plan; and the trust distribution procedures establish a sufficient

method of paying Basic and Lummus claimants.
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F.  District Court Proceedings and Plan Confirmation

In reviewing the Bankruptcy Court’s proposed Findings

of Fact and Conclusions of Law, the District Court

acknowledged the proposed Plan of Reorganization was not

without defect: “Today we consider for confirmation a pre-

packaged bankruptcy plan.  The plan is not perfect, but then we

operate in an imperfect system and will substitute fairness and

the greatest good for the greatest number for perfection.”  The

District Court recognized the Plan was “fragile,” and had to be

confirmed “promptly to preserve ABB’s economic viability.”

The District Court further explained that “[w]ere ABB to

become insolvent, the possibility that Combustion Engineering

could emerge as a reorganized debtor would be remote,” as

would the “prospect of a viable trust to pay persons suffering

from exposure to Combustion Engineering’s asbestos.”

In an unpublished oral opinion, the District Court rejected

or overruled objections to Plan confirmation.  The District Court

concluded the insurers lacked standing to object to Plan

confirmation because their pecuniary interests were not “directly

and adversely affected” by the order of the Bankruptcy Court.

The court explained the super-preeemptory provision added by

the Bankruptcy Court made clear the insurers’ pre-petition rights

would not be altered by the Plan:

[T]he plan specifically provides that payment of

claims is subject to the rights of insurers under

their policies or other agreements. Should the
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insurers claim that this provision [i.e., the super-

preemptory provision] has been violated in the

course of the administration of the personal injury

trust, that will be the time to determine the rights

of insurers in an appropriate proceeding.

Nonetheless, on the motion of the Future Claimants

Representative and the Official Committee of Unsecured

Creditors, the District Court modified the super-preemptory

provision to state:

Notwithstanding anything to the contrary in this

Order, the Plan or any of the Plan Documents,

nothing in this Order, the Plan or any of the Plan

documents (including any other provision that

purports to be preemptory or supervening), shall

in any way operate to, or have the effect of,

impairing the insurers’ legal, equitable or

contractual rights, if any, in respect of any claims

(as defined in Section 101(5) of the Bankruptcy

Code).  The rights of insurers shall be determined

under the Subject Insurance Policies or Subject

Insurance Settlement Agreements, as applicable,

and under applicable law.

(emphasis added to indicate changes).  In addition, the District

Court supplemented the super-preemptory provision with the

following “neutrality provision”:
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Nothing in the Plan or in the Confirmation Order

shall preclude any Entity from asserting in any

proceeding any and all claims, defenses, rights or

causes of action that it has or may have under or

in connection with any Subject Insurance Policy

or any Subject Insurance Settlement Agreement.

Nothing in the Plan or the Confirmation Order

shall be deemed to waive any claims, defenses,

rights or causes of action that any Entity has or

may have under the provisions, terms, conditions,

defenses and/or exclusions contained in the

Subject Insurance Policies and the Subject

Insurance Settlement Agreements, including, but

not limited to, any and all such claims, defenses,

rights or causes of action based upon or arising

out of Asbestos PI Trust Claims that are

liquidated, resolved, discharged, channeled, or

paid in connection with the Plan.

The District Court provided no rationale for these modifications.

Proceeding to the substantive objections, the District

Court found the pre-petition trust payments did not induce CE

Settlement Trust participants to vote in favor of the Plan, and

rejected the argument that the pre-petition payments and

creation of the stub claims were intended to manufacture a

confirming vote.  Instead, the District Court concluded that

Combustion Engineering created the stub claims because it had

“insufficient funds to pay the settlement trust claimants 100
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percent of their claims,” and that the purpose of such payments

was to provide Combustion Engineering “a little time, a

breathing space, while the pre-packaged plan was negotiated.”

Moreover, the court found the votes of the stub claims were not

invalid as a result of a Master Settlement Agreement provision

prohibiting CE Settlement Trust participants from pursuing their

stub claims outside of bankruptcy.

The District Court found the Plan satisfied all

requirements of 11 U.S.C. § 1129.  Specifically, the District

Court found the Plan provided between two and three times

more assets than would a Chapter 7 liquidation, satisfying the

§1129(a)(7) “best interests of the creditors” test.  In so holding,

the District Court rejected the argument that the pre-petition

transfer of assets to the CE Settlement Trust constituted a

voidable preference under § 547 of the Bankruptcy Code,

reasoning that this argument was “simply a restatement of the

argument already dispensed with by comparing the liquidation

value of the company with the value paid to claimants under the

plan.”  The District Court also found the Plan had been proposed

in good faith under §1129(a)(3).

The District Court rejected all challenges to the § 524(g)

channeling injunction.  The District Court found the contention

that the Plan violated § 524(g) by treating present and future

claimants differently was not supported by the record.

Specifically, it found that all present claimants were free to

participate in the Plan, and that the Asbestos PI Trust (from

which future claimants would be paid) and the CE Settlement
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Trust employed substantially the same claims handling

procedures.  The court recognized that pre-petition settlement

participants might receive more for their claims than non-

participants, but reasoned this did not violate § 524(g) because

these persons “simply were not similarly situated.”  The District

Court also found the reorganized Combustion Engineering

satisfied the “going concern” requirement of § 524(g) because

it would own and operate a real estate business after emerging

from bankruptcy.  The court rejected the argument that §

524(g)(2)(B)(i)(II) required Combustion Engineering to pay

dividends, instead concluding § 524(g) merely required any

dividends the company in fact paid be included in future

payments to the Asbestos PI Trust.  The court found the fact that

the Bankruptcy Court did not estimate the total value of all

asbestos claims did not defeat Plan confirmation, noting the Plan

did not prevent estimation of claims in the future, if feasible.

The District Court concluded the Bankruptcy Court

correctly analyzed the application of § 105(a) under Dow

Corning II and properly extended the channeling injunction to

non-debtors Basic and Lummus.  In support of this conclusion,

the District Court found the non-debtors’ asbestos liability was,

in many cases, derivative of Combustion Engineering’s asbestos

liability, and the channeling injunction was integral to the Plan.

On the issue of jurisdiction over claimants with

independent claims against the non-debtors, the District Court

found the analysis of the § 105(a) injunction and the “related to”

jurisdiction inquiry “substantially overlap.”  The court described



16The appellant insurance companies include Allianz

Insurance Company, Allstate Insurance Company, Century

Indemnity Company, Continental Casualty Company and

Transportation Insurance Company, Certain Underwriters at

Lloyd’s London and Certain London Market Insurance

Companies, Evanston Insurance Company, Everest Reinsurance

Company, f/k/a Prudential Reinsurance Company, First State

Insurance Company, Hartford Accident and Indemnity

Company, North River Insurance Company and TIG Insurance
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a “unity of interest” between Combustion Engineering and the

non-debtors that provided a basis for exercising “related to”

jurisdiction over the independent claims against the non-debtors:

Here we have corporate affiliates, shared

insurance, even joint operations at single sites

leading to the asbestos personal injury claims at

issue.  The premises on which the plan is based

establish the extensive financial inter-dependence

between the entities.

Having dismissed all appeals and overruled all objections

to the Plan, the District Court affirmed and adopted the

Bankruptcy Court’s proposed findings of fact and conclusions

of law, and confirmed Combustion Engineering’s Plan of

Reorganization.

G.  The Consolidated Appeals

Primary and excess insurers16 of Combustion



Company, OneBeacon America Insurance Company, f/k/a

Commercial Union Insurance Company, and Travelers

Indemnity Company and Certain affiliates and Travelers

Casualty and Surety Company f/k/a The Aetna Casualty and

Surety Company.  Evanston Insurance Company and Travelers

either settled or stipulated dismissal of their appeals before we

heard argument.

17Nos. 03-3392, 03-3414, 03-3425, 03-3436, 03-3437, 03-

3445, 03-3446, 03-3450, 03-3451, 03-3452, 03-3458, 03-3468,

03-3492.

18No. 03-3415.

19The Confirmation Order constitutes a final order of the

District Court under its original jurisdiction under 28 U.S.C. §§

157(c)(1) and 1334.  Our jurisdiction is based on 28 U.S.C. §
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Engineering, Lummus and Basic filed thirteen separate appeals

challenging aspects of the District Court’s confirmation order.17

The Certain Cancer Claimants filed a separate appeal.18

Appellant First State Insurance Company filed emergency

motions with this Court seeking a stay to prevent the possibility

that the appeal would become equitably moot if the Plan of

Reorganization were allowed to proceed.  The parties entered a

stipulated “standstill agreement” to halt implementation of the

Plan pending appeal before we could rule on those motions.  We

accepted the parties’ stipulation by order dated August 19, 2003.

We consolidated the appeals and heard oral argument.19



1291. See In re PWS Holding Corp., 228 F.3d 224, 235 (3d Cir.

2000); In re Marvel Entm’t Group, Inc., 140 F.3d 463, 470 (3d

Cir. 1998).  We review the District Court’s conclusions of law

de novo, its factual findings for clear error, and its exercise of

discretion for abuse thereof. Gillman v. Cont’l Airlines (In re

Cont’l Airlines), 203 F.3d 203, 208 (3d Cir. 2000).

20The “persons aggrieved” standard appeared originally in

section 39(c) of the Bankruptcy Act of 1898. See 11 U.S.C. §

67(c) (1976) (limiting appellate standing in bankruptcy cases to

“persons aggrieved by an order of a referee”).  Although this

provision was eliminated in the 1978 amendments to the

48

III.  Standing

A.  Background

As a threshold matter, we must determine whether

appellants have standing to challenge confirmation of the Plan

of Reorganization. Bender v. Williamsport Area Sch. Dist., 475

U.S. 534, 546 n.8 (1986) (“The rules of standing, whether as

aspects of the Art. III case-or-controversy requirement or as

reflections of the prudential considerations defining and limiting

the role of the courts, are threshold determinants of the propriety

of judicial intervention.”) (citations omitted).  Standing to

appeal in a bankruptcy case is limited to “persons aggrieved” by

an order of the bankruptcy court.  Gen’l Motors Acceptance

Corp. v. Dykes (In re Dykes), 10 F.3d 184, 187 (3d Cir. 1993).

Originally set forth in the Bankruptcy Act of 1898,20 the



Bankruptcy Code, federal courts retained the “persons

aggrieved” standard as a prudential standing limitation for

bankruptcy appeals. See Travelers Ins. Co. v. H.K. Porter Co.,

45 F.3d 737, 741 (3d Cir. 1995).

21This restrictive approach to bankruptcy appellate standing

contrasts with the broad right of participation in the early stages

of a bankruptcy proceeding.  Under Bankruptcy Code § 1128(b),

any “party in interest” may object to plan confirmation during

the confirmation hearing.  11 U.S.C. § 1128(b).  The Code

defines “party in interest” to include “the debtor, the trustee, a

creditors’ committee, an equity security holders’ committee, a

creditor, an equity security holder, or any indenture trustee.” Id.

§ 1109(b).  This list is not exhaustive, however, id. § 102(3), (5),

and § 1109(b) has been construed to create a broad right of

participation in Chapter 11 cases. See In re Amatex Corp., 755

F.2d 1034, 1042 (3d Cir. 1985) (“[T]he predecessor provisions

of section 1109(b) of the Code constituted an effort to

encourage and promote greater participation in reorganization

cases. . . . [and] [s]ection 1109(b) continues in this tradition[.]”)

(citations omitted); In re PWS Holding Corp., 228 F.3d at 249

(Section 1109(b) “confers broad standing at the trial level”).
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“persons aggrieved” test now exists as a prudential standing

requirement that limits bankruptcy appeals to persons “whose

rights or interests are ‘directly and adversely affected

pecuniarily’ by an order or decree of the bankruptcy court.”21  In

re Dykes, 10 F.3d at 187 (citing In re Fondiller, 702 F.2d
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441,443 (9th Cir. 1983)).  “[P]erson[s] aggrieved” must show

the order of the bankruptcy court “diminishes their property,

increases their burdens, or impairs their rights.” In re PWS

Holding Corp., 228 F.3d at 249 (citing In re Dykes, 10 F.3d at

187).  Whether someone is a person aggrieved is normally a

question of fact. In re Dykes, 10 F.3d at 188.

Appellate standing in the bankruptcy context is more

restrictive than Article III standing, which “need not be financial

and need only be ‘fairly traceable’ to the alleged illegal action.”

Travelers, 45 F.3d at 741 (citation omitted).  This more stringent

appellate standing requirement rests on the “particularly acute”

need to limit appeals in bankruptcy proceedings, which often

involve a “myriad of parties . . . indirectly affected by every

bankruptcy court order[.]” Id. (citing Kane v. Johns-Manville

Corp., 843 F.2d 636, 642 (2d Cir. 1988)); see also In re Dupage

Boiler Works, Inc., 965 F.2d 296, 297 (7th Cir. 1992) (“The

‘person aggrieved’ test insures that bankruptcy proceedings are

not unreasonably delayed by protracted litigation by allowing

only those persons whose interests are directly affected by a

bankruptcy court order to appeal.”); In re Fondiller, 707 F.2d at

443 (“Efficient judicial administration requires that appellate

review [in bankruptcy proceedings] be limited to those persons

whose interests are directly affected.”).  As such, we have

denied standing to parties involved in bankruptcy proceedings

“who, even though they may be exposed to some potential harm

incident to the bankruptcy court’s order, are not ‘directly

affected’ by that order.”  Travelers, 45 F.3d at 741.  Standing is



22The Objecting Insurers include appellants Allianz Insurance

Company, Continental Casualty Company and Transportation

Insurance Company, Evanston Insurance Company, Everest

Reinsurance Co. f/k/a Prudential Reinsurance Co., First State

Insurance Company, Hartford Accident and Indemnity

Company, and North River Insurance Company and TIG

Insurance Company.  Appellants North River Insurance

Company and TIG Insurance Company are situated somewhat

differently than the other Objecting Insurers.  North River and

TIG International, as successor by merger to International

Insurance Company, are also plaintiffs in an adversary

proceeding pending in the Bankruptcy Court in which they

contend they have no further obligations under certain of their

insurance policies included in Debtor’s Plan of Reorganization.

In the event their positions are ultimately rejected in the

Bankruptcy Court, they join in the briefs of First State.

However, North River’s policies were issued only to non-debtor
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not dispensed in gross, but rather is determined by the specific

claims presented. See Lewis v. Casey, 518 U.S. 343, 358 n.6

(1996); Int’l Primate Prot. League v. Adm’r of Tulane Educ.

Fund, 500 U.S. 72, 77 (1991).

There are four groups of appellants in this case whose

claims must be examined for purposes of appellate standing.

The first group consists of the Objecting Insurers – those

providing primary and excess insurance coverage to Combustion

Engineering.22  The second group consists of the London Market



Basic.  As such, North River contends its interests are also

similar to those of the London Market Insurers, and joins in the

London Market Insurers’ brief in the event its arguments to the

Bankruptcy Court are ultimately rejected.

23As noted, Appellant North River Insurance Company issued

insurance policies only to non-debtor Basic, and joins in the

London Market Insurers’ brief in the event its arguments

currently pending before the Bankruptcy Court are rejected.
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Insurers – the insurers providing primary and excess insurance

coverage for non-debtors Basic and Lummus.23  The third group

is the Indemnified Insurers – insurance companies that entered

pre-petition settlement agreements with Combustion

Engineering to resolve contested coverage issues.  Finally, the

Certain Cancer Claimants consist of 291 individuals (or, if

deceased, their legal representatives) who suffer from asbestos-

related injuries.

B. Objecting Insurers and London Market Insurers

The Objecting Insurers and the London Market Insurers

raise several challenges to Plan confirmation on appeal.  Our

task in assessing the appellate standing of the Objecting Insurers

and the London Market Insurers is informed by the “super-

preemptory” and “neutrality” provisions of the Plan.

The Bankruptcy Court added the “super-preemptory”

provision to the Plan in response to arguments by certain



24Only classes of creditors that are “impaired” by the plan are

entitled to vote on plan confirmation.  11 U.S.C. § 1126(f).

“Impairment” is defined in § 1124, which provides in part:

. . . a class of claims or interests is impaired under

a plan unless, with respect to each claim or

interest of such class, the plan – 

(1) leaves unaltered the legal, equitable,

and contractual rights to which such claim

or interest entitles the holder of such claim

or interest.

11 U.S.C. § 1124.

53

insurers that they were impermissibly excluded from the

confirmation vote.24  As originally drafted, the “super-

preemptory” provision provided that nothing in the Plan would

impair the insurers’ pre-petition rights under subject insurance

policies and settlements.  As such, in addressing the insurers’

voting argument, the Bankruptcy Court emphasized the Plan had

been “modified to make clear that nothing impairs their rights.”

In re Combustion Eng’g, 295 B.R. at 474 (emphasis in original).

The Bankruptcy Court found the assignment of insurance

proceeds to the Asbestos PI Trust did not impair the rights of

insurers because the “rights of insurers shall be determined

under the subject insurance policies or subject insurance

settlement agreements as applicable and nothing in the Plan is

to affect that.” Id.

The District Court similarly concluded the insurers



25As noted, the super-preemptory provision, as modified by

the District Court, provides:

[N]otwithstanding anything to the contrary in this

Order, the Plan or any of the Plan Documents,

nothing in this Order, the Plan or any of the Plan

documents (including any other provision that

purports to be preemptory or supervening), shall

in anyway operate to, or have the effect of,

impairing the insurers’ legal, equitable or

contractual rights, if any, in respect of any claims

(as defined by section 101(5) of the Bankruptcy

Code).  The rights of insurers shall be determined

under the Subject Insurance Policies or Subject

Insurance Settlement Agreements, and under

applicable law (emphasis added to show District

54

lacked standing to appeal or object to Plan confirmation because

their “pecuniary interests [were] not ‘directly or adversely

affected’” by the Plan.  The District Court reasoned the Plan did

not modify insurers’ rights by excluding them from the

determination of asbestos claims because “the plan specifically

provides that payment of claims is subject to the rights of the

insurers under their policies or other agreements.”  However, on

the motions of the Official Committee of Unsecured Creditors

and Future Claimants’ Representatives, the District Court then

modified the super-preemptory provision to refer to the rights of

insurers, “if any, in respect of any claims (as defined by section

101(5) of the Bankruptcy Code).”25  The District Court also



Court’s changes).

26As noted, the “neutrality” provision provides:

Nothing in the Plan or in the Confirmation Order

shall preclude any Entity from asserting in any

proceeding any and all claims, defenses, rights or

causes of action that it has or may have under or

in connection with any Subject Insurance Policy

or any Subject Insurance Settlement Agreement.

Nothing in the Plan or the Confirmation Order

shall be deemed to waive any claims, defenses,

rights or causes of action that any Entity has or

may have under the provisions, terms, conditions,

defenses and/or exclusions contained in the

Subject Insurance Policies and the Subject

Insurance Settlement Agreements, including, but

not limited to, any and all such claims, defenses,

rights or causes of action based upon or arising

out of Asbestos PI Trust Claims that are

liquidated, resolved, discharged, channeled, or

paid in connection with the Plan.
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added the “neutrality” provision to provide reciprocal

protections for the debtor’s pre-petition rights under the subject

insurance policies.26

Among other things, the Objecting Insurers and London

Market Insurers contend the District Court’s modifications to
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the Plan altered their pre-petition contractual rights, thus

providing them with appellate standing as “parties in interest”

within the meaning of §§ 1128(b) and 1109(b) of the

Bankruptcy Code.  As discussed, however, we apply a “persons

aggrieved” standard, not a “party in interest” standard, to

determine bankruptcy appellate standing.  See In re Dykes, 10

F.3d at 187.  Therefore, the Objecting Insurers and London

Market Insurers have standing to challenge a provision of the

Plan only if that provision “diminishes their property, increases

their burdens, or impairs their rights.” In re PWS Holding

Corp., 228 F.3d at 249 (quoting In re Dykes, 10 F.3d at 187).

Applying the “persons aggrieved” standard, we conclude the

Objecting Insurers and London Market Insurers have limited

appellate standing to challenge only the modification of the

super-preemptory provision but not the neutrality provision.

The super-preemptory provision drafted by the

Bankruptcy Court provides that nothing in the Plan “shall in

anyway [sic] operate to, or have the effect of, impairing

insurers’ legal, equitable or contractual rights, if any, in any

respect.”  As both the Bankruptcy Court and District Court

recognized, this language broadly preserves insurers’ pre-

petition rights under the subject insurance policies and

settlements.  The insurers are not obligated to pay amounts

exceeding their pre-existing policy limits.  So long as claims are

paid in a manner consistent with the rights and conditions set

forth in the subject policies, the Objecting Insurers and London

Market Insurers are not “aggrieved” for purposes of bankruptcy
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appellate standing.  The trust distribution procedures do not

permit insurers to participate in the payment of claims (the

Asbestos PI Trust trustee and claims reviewers evaluate them).

But, as the Bankruptcy Court found, the insurers did not have

this right pre-petition. In re Combustion Eng’g , 295 B.R. at 473

(“[T]he plan does not change whatever rights the insurers had

prepetition regarding payment of claims.”).  Moreover, even

though insurers are excluded from claims processing (as they

were pre-petition), they may still dispute coverage under specific

policies, and may raise any of the same challenges or defenses

to the payment of claims available pre-petition.  For these

reasons, we conclude the Plan as originally drafted does not

diminish the rights of insurers or increase their burdens under

the subject insurance policies and settlements.

The District Court modified the super-preemptory

provision to apply more narrowly to “the insurers’ legal,

equitable or contractual rights, if any, in respect of any claims

(as defined by section 101(5) of the Bankruptcy Code)”

(emphasis added).  The Official Committee of Unsecured

Creditors argues the super-preemptory provision was initially

included in the Plan to make clear the “claims” of insurers were

unimpaired by the Plan, and thus not entitled to vote on the

Plan’s confirmation.  According to the Official Committee, by

referring to “rights” instead of “claims,” the language in the

Bankruptcy Court’s order was “broader than the protection

meant to be afforded under section 1124.”  The Official

Committee contends the District Court’s modification was
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necessary to track the applicable language in § 1124(1) referring

to “claims,” and not “rights.”

The Official Committee of Unsecured Creditors concedes

too much by noting the District Court’s modification narrowed

the protections originally afforded to insurers under the Plan.

We agree the District Court’s version more closely tracks the

“impairment” language of § 1124(1), and in that sense more

explicitly addresses the insurers’ voting argument.  But for

purposes of standing, the question is not whether the Plan

impaired the claims of insurers, but whether it “diminishes their

property, increases their burdens, or impairs their rights.” In re

PWS Holding Corp., 228 F.3d at 249 (quoting In re Dykes, 10

F.3d at 187).  As originally drafted, the super-preemptory

provision made clear that any pre-petition contractual rights

remained unaltered and that insurer claims were therefore

unimpaired for voting purposes.  But by limiting the scope of the

super-preemptory provision only to “claims” and not to broader

“rights,” the District Court exposed the Objecting Insurers and

London Market Insurers to the possibility that other Plan

provisions could affect aspects of subject policies and settlement

agreements.  As such, we conclude the Objecting Insurers and

London Market Insurers have standing to challenge this

modification.  Although the District Court found that “all

substantive rights of the insurers were expressly preserved under

the Plan per the order of” the Bankruptcy Court, it nevertheless

altered the language of the provision in a manner the insurers

claim was adverse to their rights.  We agree with the insurers on
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this point.  To resolve this matter, we note that at oral argument

Combustion Engineering stated it would be amenable to

reinstating the super-preemptory provision as drafted by the

Bankruptcy Court.  In this context, we will vacate the District

Court’s modification, restoring the provision as drafted by the

Bankruptcy Court.

In contrast to the super-preemptory provision, the

neutrality provision added by the District Court protects the pre-

petition rights and obligations of both the debtor and the insurers

under the Plan by preserving for “any Entity . . . any and all

claims, defenses, rights or causes of action” under subject

insurance policies and settlement agreements.  Unlike the

modifications to the super-preemptory provision, which

provided limited protection to “claims,” the neutrality provision

applies broadly to all “claims, defenses, rights or causes of

action.”  Therefore, the practical effect of the neutrality

provision is to extend the protections afforded to insurers under

the super-preemptory to include debtor Combustion

Engineering.  Affirming the pre-petition contractual obligations

of the Objecting Insurers and London Market Insurers does not

impair their rights or increase their burdens under the subject

insurance policies.  We conclude, therefore, the Objecting

Insurers and London Market Insurers have no appellate standing

to challenge the addition of the neutrality provision.

The London Market Insurers also contend the Plan

impairs their rights under the anti-assignment provisions of the

relevant insurance policies.  With respect to the anti-assignment



27Section 541 effectively preempts any contractual provision

that purports to limit or restrict the rights of a debtor to transfer

or assigns its interests in bankruptcy.  11 U.S.C. § 541(c)(1)

(“[A]n interest of the debtor in property becomes property of the

estate . . . notwithstanding any provision in an agreement,

transfer instrument, or applicable nonbankruptcy law – (A) that

restricts or conditions transfer of such interest by the debtor”).

The Bankruptcy Code expressly contemplates the inclusion of

debtor insurance policies in the bankruptcy estate.  Section

1123(a)(5) provides:

Notwithstanding any otherwise applicable

nonbankruptcy law, a plan shall--

. . . 

(5) provide adequate means for the plan’s

implementation, such as

. . .

(B) transfer of all or any part of property

of the estate to one or more entities,

whether organized before or after the

confirmation of such plan.

11 U.S.C. § 1123(a)(5).
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provisions, we agree with the District Court that even if the

subject insurance policies purported to prohibit assignment of

Combustion Engineering’s insurance proceeds, these provisions

would not prevent the assignment of proceeds to the bankruptcy

estate.27  This is not the case, however, with respect to anti-

assignment provisions in the Basic and Lummus primary and
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excess insurance policies issued by the London Market Insurers

and North River Insurance.  Section 541(c)(1) of the Bankruptcy

Code provides, in part:

Except as provided in paragraph (2) of this

subsection, an interest of the debtor in property

becomes property of the estate under subsection

(a)(1), (a)(2), or (a)(5) of this section

notwithstanding any provision in an agreement,

transfer instrument, or applicable nonbankruptcy

law – (A) that restricts or conditions transfer of

such interest by the debtor.

11 U.S.C. § 541(c)(1) (emphasis added).  Put simply, § 541

prohibits restrictions on the interests of the debtor, which

includes the insurance policies held by Combustion Engineering.

It does not, however, place similar restrictions on the interests

of non-debtors.  See 11 U.S.C. § 541(1)(a) (“The

commencement of a case under section 301, 302, or 303 of this

title creates an estate.  Such estate is comprised of . . . all legal

or equitable interests of the debtor in property as of the

commencement of the case.”); see also Legislative Statement to

11 U.S.C. § 541(1)(a) (“As section 541(a)(1) clearly states, the

estate is comprised of all legal or equitable interests of the

debtor in property as of the commencement of the case.  To the

extent such an interest is limited in the hands of the debtor, it is

equally limited in the hands of the estate except to the extent that

defenses which are personal against the debtor are not effective

against the estate.”).  To the extent the subject insurance policies
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are jointly held by Combustion Engineering and a non-debtor,

in this case Basic or Lummus, the § 541 preemption of anti-

assignment provisions applies only to Combustion

Engineering’s interest in the shared policies.  Accordingly, the

London Market Insurers have appellate standing to challenge

any assignment of policy proceeds that violated anti-assignment

provisions in the excess and primary policies held by non-

debtors Basic and Lummus.  That said, however, we are unable

to consider the merits of this issue because neither the

Bankruptcy Court nor the District Court made any findings of

fact regarding the terms or operation of anti-assignment

provisions in the Basic and Lummus policies.  We would

ordinarily remand for additional fact finding on this issue, but,

as we discuss, that will be unnecessary because we vacate Plan

confirmation on other grounds.

In sum, the Objecting Insurers and London Market

Insurers have limited appellate standing to challenge the

operation of the super-preemptory provision as modified by the

District Court.  The London Market Insurers also have standing

to challenge those aspects of the Bankruptcy Court’s order that

purport to violate anti-assignment provisions in the primary and

excess insurance policies of Basic and Lummus.  The remaining

issues raised by the Objecting Insurers and London Market

Insurers do not directly and pecuniarily affect their rights under



28As discussed, standing to challenge the super-preemptory

provision does not provide the Objecting Insurers or London

Market Insurers standing to challenge all aspects of Plan

confirmation. See Int’l Primate Prot. League, 500 U.S. at 77

(“[S]tanding is gauged by the specific common-law, statutory or

constitutional claims that a party presents”).  We also note that

the issues raised in the Objecting Insurers’ appeal largely mirror

those raised by the Certain Cancer Claimants.  We have

generally taken a restrictive view of third-party prudential

standing in the bankruptcy context. See In re PWS Holding

Corp., 228 F.3d at 248 (“Third-party standing is of special

concern in the bankruptcy context, where . . . one constituency

. . . seeks to disturb a plan of reorganization based on the rights

of third-parties[.]  In this context . . . courts have often denied

standing as to any claim that asserts only third-party rights.”).

29The Indemnified Insurers include: Century Indemnity

Company (as successor to CCI Insurance Company, successor
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the insurance policies and settlements.28  Therefore we will

dismiss the remaining challenges to Plan confirmation raised by

the Objecting Insurers and London Market Insurers for lack of

appellate standing.

C.  Indemnified Insurers

The Indemnified Insurers include certain insurance

companies that entered into pre-petition settlement agreements

with Combustion Engineering.29  These settlement agreements



to Insurance Company of North America); Pacific Employers

Insurance Company; Central National Insurance Company of

Omaha (solely with respect to policies issued through its

managing general agent, Cravens, Dargan & Company, Pacific

Coast); and OneBeacon America Insurance Company, f/k/a

Commercial Union Insurance Company.

30As they state in their brief, the Indemnified Insurers are not

the only insurers to have entered into pre-petition settlement

agreements that imposed indemnification obligations on

Combustion Engineering.

31See Wise v. Travelers Indem. Co., No. 01-C-599 (Cir. Ct. of

Berkeley County, W. Va. filed Oct. 25, 2001), and Cashman v.

Travelers Indem. Co., No. 02-2-56-H (Super. Ct. of Suffolk

County, Mass. filed May 9, 2002).
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provided for payment to Combustion Engineering in exchange

for the full release of insurance policies and all claims under

such policies (including asbestos claims), and required

Combustion Engineering to indemnify the settling insurers for

related litigation costs and liabilities.30  Prior to the

commencement of the Combustion Engineering bankruptcy

proceedings, the Indemnified Insurers had been named in certain

class-action suits brought under state unfair claims handling

statutes in West Virginia and Massachusetts.31  In those cases,

a class of asbestos claimants who had settled claims against

Combustion Engineering asserted the Indemnified Insurers were
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responsible for the deficiency between the settlement paid by

Combustion Engineering and the amount they allegedly should

have recovered.  Indemnified Insurers Century Indemnity

Company and One Beacon America Insurance Company, f/k/a

Commercial Union Insurance, each sought indemnification by

Combustion Engineering for expenses incurred in defending

those suits, including any resulting liability.

The Indemnified Insurers objected to the Plan of

Reorganization, arguing they were impermissibly excluded from

the confirmation vote.  Following these objections, Combustion

Engineering modified the Plan to classify the indemnity claims

as either Class Three workers compensation claims, Class Four

general unsecured claims, or administrative claims – all of

which were considered unimpaired claims.  Because unimpaired

claims are not entitled to vote on plan confirmation, see 11

U.S.C. § 1126(f), this modification rendered the Indemnified

Insurers’ voting objections moot.

The Indemnified Insurers then argued that,

notwithstanding this modification, Combustion Engineering had

not shown the $3 million set aside to pay the Class Three, Class

Four and administrative claims would be sufficient to pay their

indemnification claims in full.  In response, Combustion

Engineering agreed to retain all of its current cash

(approximately $50 million) for payment of allowed Class

Three, Class Four and administrative claims, and U.S. ABB

guaranteed an additional $5 million for the payment of insurer

indemnities.  Based on the understanding that these proposed
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modifications would be accepted, the Indemnified Insurers

withdrew their feasibility objection.

In its Proposed Findings of Fact and Conclusions of Law,

the Bankruptcy Court found the Indemnified Insurers’ voting

objection was moot because the Plan left “the insurers

unimpaired and, if and when their indemnity claims are allowed,

they will be paid 100 percent in either Class 3 or Class 4.” In re

Combustion Eng’g , 295 B.R. at 474.  The Bankruptcy Court

noted that few insurers actually had indemnity agreements with

Combustion Engineering.  Moreover, not only was there no

current litigation that would implicate the indemnity agreements,

it also was unlikely they would ever come into play.  The

Bankruptcy Court found the state court lawsuits that allegedly

implicated the indemnities did not involve contractual

indemnities, but rather involved allegations of conspiracy among

insurance companies to commit unfair settlement practices

under state law.  Based on these findings, the Bankruptcy Court

estimated the value of current indemnity claims at zero for

voting and Plan confirmation purposes:

The indemnities that Combustion Engineering

gave under the settlements with insurers are for

claims arising under the policies which were

released through the settlements.  Those claims

are not at issue in Wise or Cashman.  The

insurers’ argument seems to be that, nonetheless,

someone may raise the issue[,] thereby triggering

the indemnity.  Of course, anyone can sue for
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anything.  The question is, whether the plaintiff

can win, something which is improbable.

Therefore, the indemnities are valued at zero for

purposes of plan voting.

Id. at 479 n.32.

In addition, based upon the enhanced pool of assets

available to pay Combustion Engineering’s indemnity

obligations, the Bankruptcy Court found Combustion

Engineering had sufficient assets to pay the Class Three, Class

Four and administrative claims in full.  In concluding the Plan

was “feasible,” the Bankruptcy Court seemed to suggest the

Indemnified Insurers still maintained a feasibility objection. See

id. at 475 (“The insurers contend that the Plan is not feasible in

that there will be insufficient funds to pay the indemnities,

which I have valued at zero.”).  The Bankruptcy Court denied

the Indemnified Insurers’ subsequent request to strike these

rulings as moot.  However, in its supplemental order, the

Bankruptcy Court made clear that its findings concerning the

scope of the insurers’ indemnity claims were made “solely for

the purpose of determining issues regarding voting or feasibility

of the Plan.”

The District Court adopted the findings of the

Bankruptcy Court with respect to the assertions that the

Indemnified Insurers had been denied the right to vote on the

Plan. The District Court overruled the objection, holding that the
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indemnity claims were unimpaired and unlikely to succeed, and

that the Indemnified Insurers lacked standing to raise objections.

The Indemnified Insurers now contend the rulings and

findings made by both courts regarding the estimation of

indemnity claims constitute impermissible advisory opinions.

Accordingly, the Indemnified Insurers request that we vacate the

rulings and factual findings made by the Bankruptcy Court and

District Court regarding the scope of Combustion Engineering’s

indemnity obligations.

In addressing the Indemnified Insurers’ appeal, we begin

with the threshold issue of bankruptcy appellate standing,

which, as mentioned, is limited to “persons aggrieved” by an

order of a bankruptcy court.  Under this standard, the

Indemnified Insurers have standing to challenge the factual

findings related to the value of the indemnification claims only

if those findings “diminish[] their property, increase[] their

burdens, or impair[] their rights.” In re PWS Holding Corp.,

228 F.3d at 249 (quoting In re Dykes, 10 F.3d at 187).  We do

not believe the Indemnified Insurers are aggrieved by the

valuation of the indemnity claims for the limited purpose of Plan

voting and confirmation.

The injury complained of here relates to the possibility

that a future court will mistakenly rely on the Bankruptcy

Court’s valuation of the indemnification claims as zero for

purposes of voting and Plan confirmation as a ruling on the

merits of those claims.  We fail to see how this speculative event



69

rises to the level of “direct and pecuniary” harm required for

bankruptcy appellate standing.  The Bankruptcy Court made

clear the estimation of the value of the indemnity claims was

limited for purposes of plan confirmation. In re Combustion

Eng’g , 295 B.R. at 475 n.23.  To make the point more explicit,

the Bankruptcy Court did not foreclose the possibility that future

litigation might alter its valuation of the indemnities: “In the

event that there is litigation that kicks the indemnities into play,

the merits of the claims will be addressed at that time.” Id. at

475.  Based upon these clear limitations on the scope of its

findings, we believe a future court will understand the limited

relevance of the Bankruptcy Court’s estimations on the

operation of those indemnities and merits of any related claims.

Moreover, even assuming the findings of the Bankruptcy Court

and District Court on the valuation of the indemnities are moot,

no injury can result from those findings.  A ruling or finding on

a moot issue can have no precedential or collateral estoppel

effect.  It is well-settled that a “party may not appeal from a

judgment or decree in his favor, for the purpose of obtaining a

review of findings he deems erroneous which are not necessary

to support the decree.” Elec. Fittings Corp. v. Thomas & Betts

Co., 307 U.S. 241 (1939); see also In re Arthur Treacher’s

Franchise Litig., 689 F.2d 1137, 1149 n.16 (3d Cir. 1982).

The Indemnified Insurers rely on our opinion in  New

Jersey v. Heldor Indus., Inc., 989 F.2d 702 (3d Cir. 1993), for

the proposition that a bankruptcy court has no authority to

render a decision on a moot issue, and that such rulings and any
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related findings of fact must be vacated.  In Heldor, the New

Jersey Department of Environmental Protection (“DEP”)

objected to a debtor’s proposed settlement agreement relating to

the sale of certain assets in bankruptcy.  The DEP contended the

settlement agreement did not set aside sufficient funds to

comply with a New Jersey environmental statute.  After pressing

its argument in the settlement agreement hearing, but before the

bankruptcy judge issued its opinion, the DEP withdrew its

objection.  Nearly one month later, the bankruptcy court issued

a memorandum opinion overruling DEP’s previously withdrawn

objection, and holding that various parts of the New Jersey

statute were unconstitutional as violating the Supremacy Clause

of U.S. Constitution Article VI and the Takings Clause of the

Fifth Amendment.  The District Court affirmed, and we reversed

on appeal, vacating the bankruptcy court’s order as moot:

[N]o “case” or “controversy” existed between the

DEP and the Debtor by August 9, 1991 or, at the

latest, when the bankruptcy judge learned of the

withdrawal of DEP’s objection on August 28,

1991.  After that withdrawal, the controversy

between DEP and the Debtor was moot, and the

September 6, 1991 memorandum necessarily

became an answer to a question not asked.  The

memorandum was, therefore, in every sense

“advisory.”

Heldor, 989 F.2d at 707.
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We do not believe Heldor compels the remedy the

Indemnified Insurers seek here. Heldor involved a mootness

challenge to a Bankruptcy Court order that addressed the

constitutionality of a state statute despite withdrawal of the

relevant objection by the state agency charged with enforcing

the challenged statute.  While acknowledging the withdrawal of

the objection in its order, the Bankruptcy Court explained that

it nevertheless reached the constitutional issue because of the

amount of time it had already expended in writing the opinion.

Id. at 705.  Under those circumstances, we found it appropriate

to vacate the entire order of the Bankruptcy Court because it

purported to adjudicate a dispute between the debtor and the

DEP that no longer existed.

In this case, by contrast, several insurers raised feasibility

and voting objections during the Plan confirmation proceedings.

As such, these issues remained “live controversies” before the

Bankruptcy Court and District Court which had to be resolved

prior to Plan confirmation.  The valuation determinations were

necessary to Plan confirmation, and both courts expressly

limited the preclusive effect of their estimates of the

indemnities.  We see nothing here to confer standing on the

Indemnified Insurers as “persons aggrieved.”



32As noted, the Certain Cancer Claimants are 291 persons, or

(if deceased) their legal representatives, suffering from cancers

allegedly caused by exposure to asbestos contained in

Combustion Engineering’s products.  All of the Certain Cancer

Claimants are creditors under § 101(10) of the Bankruptcy Code

and are identified in a Bankruptcy Rule 2019 Statement.  Some

of the Certain Cancer Claimants hold separate claims against

both Combustion Engineering and Lummus; none hold separate

or joint claims involving Basic.
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D.  Certain Cancer Claimants

Finally, we consider the bankruptcy appellate standing of

the Certain Cancer Claimants.32  The Plan proponents previously

challenged the Certain Cancer Claimants’s standing to object to

the use of § 105(a) to extend the channeling injunction to

discharge present and future claims against non-debtors.  The

Bankruptcy Court sustained the standing of the Certain Cancer

Claimants to litigate this question as to non-debtor Lummus, but

found that they lacked standing to challenge the channeling

injunction as to non-debtor Basic.  The District Court affirmed.

None of the Plan proponents –  Combustion Engineering, ABB,

Future Claimants’ Representative or Official Committee of

Unsecured Creditors – contend the Certain Cancer Claimants

lack standing to appeal the confirmation order.

As creditors of the bankruptcy estate, the Certain Cancer

Claimants’ interests are directly and pecuniarily affected by the

order of the Bankruptcy Court.  Therefore, the Certain Cancer



33Nevertheless, because the District Court lacked jurisdiction

over non-derivative claims against Basic, and because we will

vacate confirmation of the Plan on substantive grounds, Basic’s

§ 105(a) channeling injunction is also invalid.

34The parties do not dispute that the District Court properly

exercised subject matter jurisdiction over the asbestos personal

injury claims against Combustion Engineering.  We review de

novo whether the District Court had subject matter jurisdiction

over non-derivative third-party claims against non-debtors Basic

and Lummus. Bracken v. Matgouranis, 296 F.3d 160, 162 (3d

Cir. 2002).
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Claimants have appellate standing to challenge Plan

confirmation, including the District Court’s grant of injunctive

relief under § 105(a) to non-debtor Lummus, the propriety of the

§ 524(g) injunction, and whether the Plan obtained a valid

confirming vote.  However, because the Certain Cancer

Claimants do not hold any independent claims against non-

debtor Basic, we conclude they lack appellate standing to

challenge those issues as they relate to Basic.33

IV.  “Related to” Jurisdiction

At issue is whether the District Court properly exercised

“related to” jurisdiction over the non-derivative asbestos claims

against non-debtors Basic and Lummus.34 Neither the

Bankruptcy Court nor the District Court made jurisdictional

findings in support of “related to” jurisdiction.  The District



35For example, record evidence of an indemnity obligation

under which a suit against a non-debtor automatically depletes

the assets of the debtor’s estate may be relevant to ascertaining

an “identity of interest” between the debtor and non-debtor and

also support “related to” jurisdiction. See, e.g., Dow Corning II,

280 F.3d at 658 (holding that a “bankruptcy court may enjoin a

non-consenting creditor’s claims against a non-debtor” where,

among other conditions, “[t]here is an identity of interests

between the debtor and the third party, usually an indemnity
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Court concluded, however, that the Bankruptcy Court implicitly

made the requisite jurisdictional findings as part of its analysis

of the § 105(a) channeling injunction.  As such, the District

Court exercised “related to” jurisdiction over the independent,

non-derivative claims based on a “unity of interest” between

Combustion Engineering, Basic and Lummus:

Here we have corporate affiliates, shared

insurance, even joint operations at single sites

leading to the asbestos personal injury claims at

issue.  The premises on which the plan is based

establish the extensive financial inter-dependence

between the entities.  The Court is satisfied that

there exists a unity of interest here to support

jurisdiction in this court over independent

asbestos claims against the non-debtors.

While aspects of the § 105(a) analysis may be relevant to

the “related to” jurisdiction inquiry,35 these inquiries are



relationship, such that a suit against the non-debtor is, in

essence, a suit against the debtor or will deplete the assets of the

estate”).  By contrast, other aspects of the § 105(a) inquiry – for

example, whether the injunction is essential to the

reorganization, or the non-debtor contributed substantial assets

to the reorganization – may have little or no bearing on the

threshold jurisdictional inquiry.

36Section 105 provides bankruptcy courts with powers of

equity similar to those granted to federal courts under the All

Writs Act, including writs of injunction.  See H.R. Rep. No. 95-

595, at 316-17 (1977), reprinted in 1978 U.S.C.C.A.N. 5963,

6273-74 (“Section 105 is similar in effect to the All Writs

Statute, 28 U.S.C. § 1651 . . . . The section is repeated here for

sake of continuity from current law and ease of reference, and

to cover any powers traditionally exercised by a bankruptcy

court that are not encompassed by the All Writs Statute.”).  The

All Writs Act provides that “all courts established by Act of

Congress may issue all writs necessary or appropriate in aid of

their respective jurisdictions.”  28 U.S.C. § 1651. See generally

Ralph Brubaker, Nondebtor Releases and Injunctions in Chapter

11, 72 Am. Bankr. L.J. 1, 15-16 (1998).
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analytically distinct.  Section 105(a) permits a bankruptcy court

to “issue any order, process or judgment that is necessary or

appropriate to carry out the provisions” of the Bankruptcy Code.

11 U.S.C. § 105(a).36  But as the statute makes clear, § 105 does

not provide an independent source of federal subject matter



37Section 105(c) provides:

The ability of any district judge or other officer or

employee of a district court to exercise any of the

authority or responsibilities conferred upon the

court under this title shall be determined by

reference to the provisions relating to such judge,

officer, or employee set forth in [the Judicial

Code].  This subsection shall not be interpreted to

exclude bankruptcy judges . . . from its operation.

11 U.S.C. § 105(c).
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jurisdiction.37 See also In re Johns-Manville Corp., 801 F.2d 60,

63 (2d Cir. 1986) (“Section 105(a) does not, however, broaden

the bankruptcy court’s jurisdiction, which must be established

separately[.]”).  “Related to” jurisdiction must therefore exist

independently of any plan provision purporting to involve or

enjoin claims against non-debtors. In re Zale Corp., 62 F.3d

746, 756 (5th Cir. 1995).  Although the Plan proponents argue

that it is efficacious to use § 105(a) to extend injunctive relief in

favor of non-debtors in order to create a “bigger pot” of assets

for all of the asbestos claimants, the exercise of bankruptcy

power must be grounded in statutory bankruptcy jurisdiction.

A. Overview

Federal bankruptcy jurisdiction is defined by 28 U.S.C.

§ 1334.  Section 1334(b) confers upon the district courts

“original and exclusive jurisdiction of all cases under title 11,”

and “original but not exclusive jurisdiction of all civil



38“[C]ases under Title 11,” as used in 28 U.S.C. § 1334(a),

“refers merely to the bankruptcy petition itself.”  In re Marcus

Hook Dev. Park, Inc., 943 F.2d 261, 264 (3d Cir. 1991) (quoting

Matter of Wood, 825 F.2d 90, 92 (5th Cir. 1987)).  The term

“proceeding,” on the other hand, as used in 28 U.S.C. § 1334(b),
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proceedings arising under title 11, or arising in or related to

cases under title 11.”  28 U.S.C. § 1334(b).  Section 157(a) of

the Bankruptcy Code permits district courts to refer most

matters to a bankruptcy court. See 28 U.S.C. §§ 157(a), 151.

This broad jurisdictional grant allows bankruptcy courts to “deal

efficiently and expeditiously with all matters connected with the

bankruptcy estate.” Celotex Corp. v. Edwards, 514 U.S. 300,

308 (1995) (quoting Pacor, Inc. v. Higgins, 743 F.2d 984, 994

(3d Cir. 1984)).

“Bankruptcy court jurisdiction potentially extends to four

types of title 11 matters: ‘(1) cases under title 11, (2)

proceeding[s] arising under title 11, (3) proceedings arising in

a case under title 11, and (4) proceedings related to a case under

title 11.’” Binder v. Price Waterhouse & Co., LLP (In re

Resorts Int’l, Inc.), 372 F.3d 154, 162 (3d Cir. 2004) (quoting

Torkelsen v. Maggio (In re Guild & Gallery Plus), 72 F.3d

1171, 1175 (3d Cir. 1996)).  Cases under title 11, proceedings

arising under title 11, and proceedings arising in a case under

title 11 are referred to as “core” proceedings; whereas

proceedings “related to” a case under title 11 are referred to as

“non-core” proceedings.38  In re Resorts Int’l, Inc., 372 F.3d at



refers “to the steps within the ‘case’ and to any subaction within

the case that may raise a disputed or litigated matter.” In re

Wolverine Radio Co., 930 F.2d 1132, 1141 n.14 (6th Cir. 1991)

(citing 2 Collier on Bankruptcy ¶ 301.03 (15th ed. 1990)).  Put

differently, “anything that occurs within a case is a proceeding,”

see 1 Collier on Bankruptcy ¶ 3.01[4][b] at 3-19 (15th ed. rev.

2003) (quoting H.R. Rep. No. 595, 95th Cong., 1st Sess. 445

(1977)), including all “controversies, adversary proceedings,

contested matters, suits, actions or disputes.”  Id. ¶ 3.01[3] at 3-

13.

39The Supreme Court has affirmed the Pacor test for “related

to” jurisdiction. Celotex, 514 U.S. at 308.
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162 (citing 1 Collier on Bankruptcy, ¶ 3.02[2], at 3-35 (15th ed.

rev. 2003)).  Proceedings “related to” a title 11 case include

causes of action owned by the debtor that become property of

the bankruptcy estate under 11 U.S.C. § 541(a), as well as suits

between third parties that conceivably may have an effect on the

bankruptcy estate. Celotex, 514 U.S. at 308 n.5.  We focus our

attention on the latter type of proceeding.

Although not defined by statute, we set forth what has

become the seminal test for determining “related to” jurisdiction

over third-party claims in Pacor, Inc. v. Higgins, 743 F.2d 984

(3d Cir. 1984).39  In that case, John and Louise Higgins brought

suit in state court against Pacor, a chemical supplies distributor,

for injuries allegedly caused by exposure to asbestos contained
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in Pacor’s products.  Pacor filed a third-party complaint

impleading Johns-Manville, the initial asbestos manufacturer.

Johns-Manville subsequently filed for Chapter 11 bankruptcy,

and the plaintiffs sought to remove their case to the bankruptcy

court where the Johns-Manville bankruptcy was proceeding.

The bankruptcy court denied removal, and we affirmed.

In evaluating the scope of “related to” bankruptcy

jurisdiction, we acknowledged that Congress intended to grant

bankruptcy courts broad authority to deal expeditiously with all

matters pertaining to the bankruptcy.  But we also noted that this

power was not without limitation.  In defining the appropriate

balance, we stated:

The usual articulation of the test for determining

whether a civil proceeding is related to

bankruptcy is whether the outcome of that

proceeding could conceivably have any effect on

the estate being administered in bankruptcy. . . .

An action is related to bankruptcy if the outcome

could alter the debtor’s rights, liabilities, options,

or freedom of action (either positively or

negatively) and which in any way impacts upon

the handling and administration of the bankrupt

estate.

Pacor, 743 F.2d at 994 (emphasis in original) (citations

omitted).
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Applying this test, we concluded “related to” jurisdiction

did not extend to the civil proceeding between non-debtors

Higgins and Pacor because, “[a]t best, [the lawsuit] is a mere

precursor to the potential third party claim for indemnification

by [defendant] against [the debtor].” Id. at 995.  We noted that

other cases finding “related to” jurisdiction over actions

involving non-debtors involved contractual indemnity

obligations between the debtor and non-debtor that

automatically resulted in indemnification liability against the

debtor. Id. (citing cases).  By contrast, we found that any

judgment against Pacor in the third-party action “could not itself

result in even a contingent claim against Manville, since Pacor

would still be obligated to bring an entirely separate proceeding

to receive indemnification.”  Id.  As such, we concluded that

because the debtor Johns-Manville could not be bound

automatically by the Higgins-Pacor action, that action was not

“related to” the debtor’s Chapter 11 case.

Recently we affirmed the validity of the Pacor test in In

re Federal-Mogul Global, Inc., 300 F.3d 368 (3d Cir. 2002).  As

in the current case, Federal-Mogul involved an asbestos-related

bankruptcy.  Thousands of individuals brought personal injury

claims in state courts seeking damages for asbestos exposure to

certain “friction products,” such as automobile brake pads.

Plaintiffs asserted claims against both manufacturers and

distributors of friction products, including Federal-Mogul, and

also against companies that made products containing friction
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products, in particular automobile manufacturers that used

asbestos-containing brake pads.

Federal-Mogul filed for reorganization under Chapter 11.

Thereafter, certain automobile manufacturers sought to remove

asbestos-related personal injury claims from state court to the

Federal-Mogul bankruptcy proceeding.  The automobile

manufacturers asserted these claims were “related to” Federal-

Mogul’s bankruptcy because they had purchased and used

Federal-Mogul’s friction products and therefore would seek

indemnification or contribution from Federal-Mogul.  The

District Court disagreed and denied removal for lack of subject

matter jurisdiction, reasoning that “related-to bankruptcy

jurisdiction [does] not extend to a dispute between non-debtors

unless that dispute, by itself, creates at least the logical

possibility that the estate will be affected.” In re Federal-Mogul

Global, Inc., 282 B.R. 301, 309 (D. Del. 2002).

On appeal, the automobile manufacturers again argued

the friction products claims were “related to” the Federal-Mogul

bankruptcy.  Relying in part on Dow Corning I, the automobile

manufacturers asserted the potential indemnification and

contribution claims by the non-debtors against Federal-Mogul

provided a sufficient basis for “related to” jurisdiction over

claims against the non-debtors. 300 F.3d at 381 n.8 (citing

Lindsey v. O’Brien (In re Dow Corning Corp.), 86 F. 3d 482

(6th Cir. 1996) (“Dow Corning I”)).  We disagreed, reiterating

that Pacor, and not Dow Corning I, provides the controlling

standard for assessing “related to” bankruptcy jurisdiction. Id.
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at 381.  We also clarified that the potentially expansive language

in Pacor was subject to the limiting principles announced in that

case:  “The test articulated in Pacor for whether a lawsuit could

‘conceivably’ have an effect on the bankruptcy proceeding

inquires whether the allegedly related lawsuit would affect the

bankruptcy without the intervention of yet another lawsuit.” Id.

at 382.  Because the potential indemnification and contribution

claims against Federal-Mogul had not yet accrued and would

require another lawsuit before they could affect Federal-Mogul’s

bankruptcy estate, we concluded the district court correctly held

it lacked subject matter jurisdiction over the third-party friction

product claims.

With these principles in mind we turn to the question

whether the non-derivative asbestos claims against non-debtors

Basic and Lummus are sufficiently “related to” Combustion

Engineering’s Chapter 11 bankruptcy to give rise to federal

subject matter jurisdiction.

B.  Jurisdiction Over Independent Claims

Against Non-Debtors

1.  Corporate Affiliation

The “corporate affiliation” between Combustion

Engineering, Basic and Lummus identified by the District Court

cannot by itself provide a sufficient basis for exercising “related

to” jurisdiction.  Any corporate relationship between

Combustion Engineering, Basic and Lummus derives from the

ABB holding company structure and a common parent that is
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not seeking bankruptcy protection.  The record demonstrates

that Combustion Engineering, Basic and Lummus are

independent corporate entities, with separate and distinct

management and operations.  Combustion Engineering does not

currently own or control non-debtors Basic and Lummus.  A

corporate affiliation between lateral, peer companies in a

holding company structure, without more, cannot provide a

sufficient basis for exercising federal subject matter jurisdiction.

Such an affiliation could be relevant to the jurisdictional inquiry

if supported by factual findings demonstrating that a suit against

Basic or Lummus would deplete the estate or affect its

administration. But, as discussed in greater detail, neither the

Bankruptcy Court nor the District Court made such findings.

2.  Financial Contributions

Combustion Engineering asserts the corporate

relationship between itself, ABB, Basic and Lummus gives rise

to “related to” jurisdiction because ABB’s significant financial

contributions to the Asbestos PI Trust hinged upon a channeling

injunction in favor of Lummus.  For this reason, Combustion

Engineering argues the “entire plan is contingent on the

inclusion of claims against Lummus and Basic within the scope

of the channeling injunction.  If the channeling injunction does

not extend to claims against Lummus and Basic, there is no

plan; it is that simple.”

The Bankruptcy Court found it was necessary for ABB

Limited to sell Lummus in order to contribute the 30 million
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plus shares of ABB Limited stock to the Plan, and the sale was

not possible while Lummus retained asbestos liability:

Without an injunction in favor of Basic and

Lummus, the shared insurance would not be

available to the Asbestos PI Trust, ABB would

not contribute and its subsidiaries would not

guarantee ABB’s contributions to the Plan and the

creditors would not receive the substantial

benefits ABB is providing.

In re Combustion Eng’g, 295 B.R. at 483.  The District Court

likewise concluded that “absent the injunction [in favor of Basic

and Lummus,] ABB Limited would not be able to restructure its

debt and could not make necessary contributions to the plan.”

Although ABB Limited’s contributions to the Asbestos

PI Trust may depend on freeing Lummus and Basic of asbestos

liability, and these contributions may inure to the benefit of

certain Combustion Engineering asbestos claimants, these

factors alone do not provide a sufficient basis for exercising

subject matter jurisdiction.  If that were true, a debtor could

create subject matter jurisdiction over any non-debtor third-party

by structuring a plan in such a way that it depended upon third-

party contributions.  As we have made clear, “[s]ubject matter

jurisdiction cannot be conferred by consent of the parties.

Where a court lacks subject matter jurisdiction over a dispute,

the parties cannot create it by agreement even in a plan of

reorganization.”  In re Resorts Int'l, Inc., 372 F.3d at 161
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(internal citations omitted).  See also Ins. Corp. of Ireland, Ltd.

v. Compagnie des Bauxites de Guinee, 456 U.S. 694, 702 (1982)

(“[N]o action of the parties can confer subject-matter

jurisdiction upon a federal court.”).  Although federal

bankruptcy jurisdiction is “deliberately expansive” and

“conspicuous for its breadth,” Morales v. TWA, Inc., 504 U.S.

374, 384 (1992) (citations omitted), it is not without limitation.

See Bd. of Governors of Fed. Reserve Sys. v. MCorp Fin., Inc.,

502 U.S. 32, 40 (1991) (noting Congress has vested the

bankruptcy courts with “limited authority”).  As such, the

boundaries of bankruptcy jurisdiction cannot be extended simply

to facilitate a particular plan of reorganization, see In re Resorts

Int’l, Inc., 372 F.3d at 161 (“The source of the bankruptcy

court’s subject matter jurisdiction is neither the Bankruptcy

Code nor the express terms of the Plan.  The source . . . is 28

U.S.C. §§ 1334 and 157.”), even if we perceive the plan to be in

the public interest. See In re Hechinger Inv. Co. of Del., Inc.,

335 F.3d 243, 256 (3d Cir. 2003) (“[I]t is not for us to substitute

our view of . . . policy for the legislation which has been passed

by Congress.”).

Nevertheless, the Plan proponents insist that any

unresolved asbestos liability of non-debtor Lummus impedes

Combustion Engineering’s ability to craft a plan that includes

contributions from ABB Limited.  In this regard, Combustion

Engineering relies on our decision in CoreStates Bank, N.A. v.

Huls Am., Inc., 176 F.3d 187 (3d Cir. 1999), for the proposition

that if litigation against non-debtors prevents the debtor from



86

crossing the finish-line and confirming a plan, then the effect on

the estate is immediate and fully sufficient to justify “related to”

jurisdiction.  We do not read CoreStates so broadly.

CoreStates addressed the question of “related to”

jurisdiction over an inter-creditor dispute.  Both CoreStates and

Huls America, Inc. had extended substantial credit to the debtor,

United Chemical Technologies, Inc. (“UCT”), and subsequently

entered into a subordination agreement to clarify their respective

rights to payment from UCT.  Under the terms of the agreement,

UCT’s debts to Huls were subordinated to debts owed to

CoreStates.  Huls further agreed it would not retain any payment

by UCT, including payments under a bankruptcy plan, until

UCT had paid off its indebtedness to CoreStates in full.  After

UCT filed for bankruptcy, but before the plan was confirmed,

UCT paid $600,000 to Huls in satisfaction of its debt.  Citing

their subordination agreement, CoreStates demanded Huls pay

this sum over to it, and objected to plan confirmation on the

ground that the proposed payment to Huls unfairly discriminated

among creditors.  CoreStates then filed a suit in federal court,

alleging Huls was obligated under the subordination agreement

to turn over the $600,000 payment.  The district court concluded

CoreStates’s claim was precluded because CoreStates could

have raised its claim in the bankruptcy proceeding along with its

objection, but failed to do so.  We affirmed.

As a threshold matter, we found that a claim based on the

subordination agreement fell within the court’s “related to”

jurisdiction.  Huls, a creditor of the estate, gave up a claim



40Of course, the creditor status of third-party litigants in a

civil proceeding is not a prerequisite for establishing “related to”

jurisdiction.
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against the debtor for over $3 million in exchange for an up-

front payment of $600,000 under the plan.  We reasoned that

without this payment Huls “might not have consented to the

Plan” and “UCT might have had a much more difficult time

having the Plan confirmed.” Id. at 204.  We found “related to”

jurisdiction because resolution of the subordination dispute

“conceivably would have impacted upon the debtor’s options in

crafting a plan that met with [one of the creditor’s] approval and

thereby affected the handling of the bankruptcy estate.” Id.

We believe CoreStates can be distinguished on its facts.

It does not support extending “related to” jurisdiction to non-

derivative claims against the non-debtors in this case.

CoreStates involved an inter-creditor dispute that directly

concerned assets of the debtor’s estate.  As creditors, either

CoreStates or Huls had the ability to impede plan confirmation,

thereby affecting directly the administration of the bankruptcy

estate.  By contrast, claimants with independent claims against

non-debtors Basic and Lummus are not creditors of Combustion

Engineering, and have no ability to affect directly plan

administration.40  Moreover, the matter at issue in CoreStates

purported to alter the priority of creditors in the bankruptcy

process, which would have had an obvious effect on the

administration of the bankruptcy estate.  See Pacor, 743 F.2d at
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995-96 (dismissing claim for lack of “related to” jurisdiction,

noting, inter alia, that “[a]ny judgment obtained would thus

have no effect on the arrangement, standing, or priorities of

[debtor’s] creditors”).  By contrast, the claims asserted against

Basic and Lummus would not alter the priority of Combustion

Engineering’s creditors.

Finally, and most importantly, CoreStates involved a

dispute regarding assets of the debtor’s bankruptcy estate.  By

contrast, there are no record findings of fact demonstrating that

the independent, non-derivative claims against Basic and

Lummus involve assets of the bankruptcy estate.  In fact, the

Plan currently provides that these claims will be paid from $38

million in assets contributed by ABB Limited, not Combustion

Engineering.

In sum, “related to” jurisdiction cannot be extended to the

independent claims against non-debtors Basic and Lummus

simply because contributions to the Plan by ABB Limited, itself

a non-debtor, purportedly depend on a channeling injunction in

their favor.

3.  Related Liability

Combustion Engineering insists the Bankruptcy Court

properly exercised “related to” jurisdiction over the independent,

non-derivative claims against Basic and Lummus for the

additional reason that the bankruptcy estate could be affected by

future contribution or indemnification claims by a non-debtor.

Though Combustion Engineering does not cite to any statutory



41Specifically, out of the 8,017 active Lummus claims, 7,446

also assert claims against Combustion Engineering.
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indemnity obligations or express agreements that would

automatically give rise to indemnification obligations with

respect to Basic or Lummus, it nonetheless argues the factual

findings made by the courts support the possibility of

indemnification claims against it.  The District Court described

a “unity of interest” between Combustion Engineering, Basic

and Lummus, based in part on “joint operations at single sites

leading to the asbestos personal injury claims at issue,” and

“extensive financial inter-dependence.”  Furthermore, in

discussing the shared insurance policies, the District Court noted

that personal injury claims against the “non-debtors would

inevitably lead to indemnification claims over against their

former parent, Combustion  Engineering.”  There is also

evidence in the record indicating a large majority of Lummus

claimants have also asserted claims against Combustion

Engineering.41

We believe this factual record does not support “related

to” jurisdiction and is readily distinguishable from cases

exercising “related to” jurisdiction based on the possibility of

contribution or indemnification claims by third parties.  For

example, in Dow Corning I the court found “related to”

jurisdiction based on the “identity” of interest created by shared

insurance policies and potential claims for contribution and

indemnification against Dow Corning by non-debtors.  86 F.3d
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482, 493 (6th Cir. 1996).  In that case, the personal injury

liability of both the debtor and non-debtors was based on a

single product: silicone gel breast implants.  Dow Corning

manufactured nearly 50% of all breast implants sold in the

market and supplied the silicone raw materials to all other

manufacturers. Id. at 485.  In other words, every silicone breast

implant involved Dow Corning as either the primary

manufacturer or the supplier of the key product input.  As one

court discussing the facts of Dow Corning I explained, “each of

the co-defendants was closely involved in using the same

material, originating with the debtor, to make the same, singular

product, sold to the same market and incurring substantially

similar injuries.  This circumstance created a unity of identity

between the debtor and the co-defendants not present here.”

Arnold v. Garlock, Inc., 278 F.3d 426, 440 (5th Cir. 2002).

The theory of “related to” jurisdiction in Dow Corning I

was based on the near certainty that Dow Corning would be

directly or derivatively liable for any injury resulting from a

silicone breast implant because it either manufactured or

contributed key supplies to every breast implant on the market.

Other courts exercising “related to” jurisdiction over personal

injury claims against non-debtors based on the potential for

indemnification claims against the debtor have similarly

involved either express indemnification obligations not present

here, see A.H. Robins Co., Inc. v. Piccinin, 788 F.2d 994, 1007-

08 (4th Cir. 1986), or derivative liability, see MacArthur Co. v.

Johns-Manville, 837 F.2d 89, 92-93 (2d Cir. 1988).
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By contrast, the asbestos-related personal injury claims

asserted against Combustion Engineering, Basic and Lummus

arise from different products, involved different asbestos-

containing materials, and were sold to different markets.  The

record demonstrates that asbestos-related claims against

Combustion Engineering arise from exposure to asbestos

insulation used in boilers manufactured by Combustion

Engineering for use in power plants and industrial facilities.

The asbestos claims against Lummus arise from exposure to

water heaters manufactured by Lummus that included asbestos-

containing gaskets.  Basic’s asbestos liabilities arise from its

manufacture of an acoustical plaster containing asbestos.  As

such, a review of the asbestos-related claims asserted against

Combustion Engineering, Basic and Lummus reveals little

evidence of derivative liability.  Although a majority of the

active asbestos claims against Lummus also assert claims

against Combustion Engineering, only one Lummus claimant

has asserted that Combustion Engineering is derivatively liable

for Lummus’ asbestos liability.  These distinct products and

customers do not establish a “unity of interest” between

Combustion Engineering and the non-debtors.

Moreover, we have rejected “related to” jurisdiction over

third-party claims involving asbestos or asbestos-containing

products supplied by the debtor when the third-party claim did

not directly result in liability for the debtor.  For example, Pacor

involved a third-party personal injury suit against a non-debtor

for damages allegedly caused by asbestos supplied by the non-
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debtor but manufactured by the debtor.  Even though the debtor,

Johns-Manville, manufactured the asbestos giving rise to the

third-party claim, we found no “related to” jurisdiction because

the “primary action” – i.e., the suit between the two non-debtors

– would not, itself, result in an indemnification claim against the

debtor. See Pacor, 743 F.2d at 995 (“[T]he primary action

between Higgins and Pacor would have no effect on the

Manville bankruptcy estate . . . . At best, it is a mere precursor

to the potential third party claim for indemnification.”).

Likewise, in Federal-Mogul we found no “related to”

jurisdiction over independent claims against the non-debtor

automobile manufacturers, even though the manufacturers’

products physically incorporated the debtor’s asbestos products.

300 F.3d at 382 (“[W]hether a lawsuit could ‘conceivably’ have

an effect on the bankruptcy proceeding inquires whether the

allegedly related lawsuit would affect the bankruptcy without

the intervention of yet another lawsuit.”).  In both cases the

unity of exposure created by asbestos contained in a common

product was insufficient to give rise to “related to” jurisdiction

when the third-party claim would not directly result in liability

for the debtor.

At oral argument, Combustion Engineering suggested

that common production sites shared by Combustion

Engineering, Basic and Lummus were likely to give rise to

future indemnification claims.  Neither the Bankruptcy Court

nor the District Court made any findings of fact on this issue.  In

any event, we do not believe common production sites alone



42The record states: “Lummus and Basic shared, at some

point, respectively, in the Combustion Engineering insurance

program” (testimony of Scott Gilbert); (“Q: Lummus is –

Lummus and Combustion Engineering have shared insurance

applicable to asbestos personal injury claims in certain periods

of time? A: Yes, they have.”) (testimony of John P. Brett);

(“Since 1990, both Lummus and Combustion Engineering were

insured under the ABB insurance program and were covered by

ABB insurance policies that extended to ABB companies.”)

(deposition of John P. Brett).
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provide a sufficient basis for the kind of “unity of interest” that

could give rise to “related to” jurisdiction.  Moreover, any

indemnification claims against Combustion Engineering

resulting from a shared production facility would require the

intervention of another lawsuit to affect the bankruptcy estate,

and thus cannot provide a basis for “related to” jurisdiction.

4.  Shared Insurance

The record includes testimony that Combustion

Engineering, Basic and Lummus share certain insurance

coverage.42  Based on this testimony, the Bankruptcy Court

assumed that independent claims against Lummus and Basic

would reduce the insurance proceeds available to the estate. See

In re Combustion Eng’g, 295 B.R. at 483 (“Continued lawsuits

against Basic and Lummus may drain insurance so that it is not

available to fund [Combustion Engineering’s] Plan.”).  The



43Although there is testimony in the record that both

Combustion Engineering and Lummus were insured under an

ABB insurance program, the Bankruptcy Court made no

findings in this regard.  Moreover, although the Bankruptcy

Court found that Combustion Engineering and Lummus shared

insurance for the period of 1963 to 1985, it did not make any

findings regarding the terms, scope or operation of those

policies.
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District Court made the same assumption (“Insurance policies

for which Combustion Engineering, Lummus and/or Basic are

co-insureds would be drawn upon by Lummus and Basic

claimants, reducing the proceeds available for the personal

injury trust.”).  The Plan proponents contend that certain

insurance policies Combustion Engineering shares with Basic

and Lummus operate as indemnification obligations, such that

asbestos-related personal injury claims against Basic and

Lummus would automatically deplete the insurance proceeds

available to Combustion Engineering and thus reduce the assets

available to the bankruptcy estate.

Neither the Bankruptcy Court nor the District Court made

factual findings regarding the terms, scope or coverage of the

allegedly shared insurance policies.43  Courts finding “related

to” jurisdiction over claims against non-debtors based in part on

shared insurance policies have relied not only on extensive

record findings regarding the terms and operation of the subject

policies, but also on additional evidence of automatic liability



44Although we have said in certain situations that “related to”

jurisdiction may be determined by “speculating whether the

ultimate outcome of the litigation could conceivably affect the

bankrupt estate,” Copelin v. Spirco, Inc., 182 F.3d 174, 179 (3d

Cir. 1999), this determination must meet the requirements of

“related to” jurisdiction that we have set forth and also must be

supported by findings of fact and not merely the general

assertions of the plan proponents.  Moreover, Copelin is not
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against the debtor.  For example, in A.H. Robins, 788 F.2d 994

(4th Cir. 1986), the Court of Appeals for the Fourth Circuit

found “related to” jurisdiction over non-debtor co-defendants

(directors and officers of the debtor) after finding they were

entitled to statutory indemnification and were co-insureds under

the policies.  In reviewing the factual record, the court noted:

“The rights of [the non-debtor co-defendants] to indemnity and

their status as additional insureds under Robins’ insurance

policy are undisputed on the record.  That there are thousands of

Dalkon Shield actions and claims pending is a fact established

in the record and the limited fund available under Robins’

insurance policy is recognized in the record.” Id. at 1008.

There are no comparable findings of fact in this case with

respect to Basic and Lummus, nor any findings on the operative

terms of the policies.  Although the Plan proponents assured us

at oral argument that “[t]he shared insurance has one cap and

that all insureds are under the same cap,” we cannot rest the

exercise of subject matter jurisdiction on this assertion alone.44



analogous.  In Copelin, we held that the Bankruptcy Court had

“related to” jurisdiction over the debtor’s motion to enforce its

reorganization plan ahead of a state court judgment creditor’s

enforcement action.  The debtor’s motion, though it involved the

enforcement of a state court judgment, had as its underlying

subject matter the rights and liabilities of the bankrupt estate,

and it was clear its outcome could conceivably affect the estate.
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Agathos v. Starlite Motel, 60 F.3d 143, 151 (3d Cir. 1995)

(“[S]itting as an appellate court we are not in a position to make

findings of fact.”).  Given Pacor and Federal-Mogul’s

constraints on related-to jurisdiction, the lack of indemnification

obligations (present in A.H. Robins), the lack of derivative

liability or unity of interest (present in Dow Corning I), the

minimal corporate affiliation of Combustion Engineering with

Lummus and Basic, and the indirect effects on the Plan, it is

doubtful whether shared insurance would be sufficient grounds

upon which to find related-to jurisdiction over independent

claims against Basic and Lummus.

Because there are insufficient findings of fact on the

current record to assess the matter, we would ordinarily remand

on the shared insurance issue.  However, because we conclude

§ 105(a) does not permit the extension of a channeling

injunction to the non-derivative claims against non-debtors

Basic and Lummus, no further fact finding is required on this

point.
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V.  Section 105(a) Equitable Injunction

The Bankruptcy Court entered a channeling injunction

under § 524(g) in favor of Combustion Engineering and also in

favor of Basic and Lummus for their derivative asbestos-related

claims.  The court correctly found that § 524(g) did not

authorize a channeling injunction over the independent, non-

derivative third-party actions against non-debtors Basic and

Lummus.  To extend the channeling injunction to include the

non-derivative claims against the non-debtors, the Bankruptcy

Court relied upon its equitable powers under § 105(a).

Based on the facts here, we do not believe that § 105(a)

can be employed to extend a channeling injunction to non-

debtors in an asbestos case where the requirements of § 524(g)

are not otherwise met.  Because the injunctive action on

independent non-derivative claims against non-debtor third

parties in this case would violate § 524(g)(4)(A), would

improperly extend bankruptcy relief to non-debtors, and would

jeopardize the interests of future Basic and Lummus claimants,

we will vacate the § 105(a) injunction.

A.  The Requirements of Section 524(g)(4)(A)

Section 524(g) provides a special form of supplemental

injunctive relief for an insolvent debtor facing the unique

problems and complexities associated with asbestos liability.

Channeling asbestos-related claims to a personal injury trust

relieves the debtor of the uncertainty of future asbestos

liabilities.  This helps achieve the purpose of Chapter 11 by



45There are many statutory prerequisites imposed by § 524(g).

To qualify for its protections, a court must find that the debtor

has been named in an action for damages allegedly caused by

asbestos, that the debtor is likely to be subject to substantial

demands for payment in the future arising out of the same or

similar conduct, that the amounts and timing of such future

claims are uncertain, and that permitting the pursuit of such

claims outside the trust mechanism would threaten the plan’s

attempts to deal equitably with current and future demands.  11

U.S.C. §§ 524(g)(2)(B)(i)(I), (ii)(I-III).  The trust itself must

also satisfy certain standards under § 524(g) in order to qualify

for the issuance of a channeling injunction directing all future

claims to the trust: the trust must assume the liabilities of the

debtor for current and future claims and must be funded at least

in part by the securities of the debtor; the trust must either own,
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facilitating the reorganization and rehabilitation of the debtor as

an economically viable entity.  At the same time, the

rehabilitation process served by the channeling injunction

supports the equitable resolution of asbestos-related claims.   In

theory, a debtor emerging from a Chapter 11 reorganization as

a going-concern cleansed of asbestos liability will provide the

asbestos personal injury trust with an “evergreen” source of

funding to pay future claims.  This unique funding mechanism

makes it possible for future asbestos claimants to obtain

substantially similar recoveries as current claimants in a manner

consistent with due process.  To achieve this relief, a debtor

must satisfy the prerequisites set forth in § 524(g)45 in addition



or be entitled to own, the majority of the voting shares of the

debtor, its parent, or its subsidiary; the trust must use its assets

to pay future claims and demands; and the trust must provide for

mechanisms ensuring its ability to value and pay present and

future claimants in substantially the same manner.  11 U.S.C. §§

524(g)(2)(B)(i)(I)-(IV), (ii)(V).

Many of these requirements are specifically tailored to

protect the due process rights of future claimants.  For example,

a court employing a § 524(g) channeling injunction must

determine that the injunction is “fair and equitable” to future

claimants, 11 U.S.C. § 524(g)(4)(B)(ii), and must appoint a

futures representative to represent their interests.  11 U.S.C. §

524(g)(4)(B)(I).  The court must also determine that the plan

treats “present claims and future demands that involve similar

claims in substantially the same manner.”  11 U.S.C. §

524(g)(2)(B)(ii)(V).  Finally, the statute requires that a 75%

super-majority of claimants whose claims are to be addressed by

the trust vote in favor of the plan.  11 U.S.C. §

524(g)(2)(B)(ii)(IV)(bb).

46The injunctive relief available under § 524(g) may only be

exercised “in connection with” an “order confirming a plan of

reorganization under Chapter 11.”  11 U.S.C. § 524(g)(1)(A).
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to the standard plan confirmation requirements.46

Importantly for this case, § 524(g) limits the situations

where a channeling injunction may enjoin actions against third



47We note this provision is consistent with the purposes

underlying § 524(g).  The channeling injunction issued in the

Johns-Manville bankruptcy, after which § 524(g) was modeled,

see 140 Cong. Rec. H10752, H10765 (1994) (in codifying the

Manville “trust/injunction mechanism” in § 524(g), Congress set

forth “explicit requirements simulating those met in the

Manville case”), was limited to third-party actions against non-

debtors in which the liability alleged was derivative of the

debtor. See MacArthur Co. v. Johns-Manville, 837 F.2d at 92-

93 (2d Cir. 1988) (explaining that the channeling injunction

applied only to “third parties [who] seek to collect out of the

proceeds of Manville’s insurance policies on the basis of

Manville’s conduct”).
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parties to those where a third party has derivative liability for the

claims against the debtor:

Notwithstanding the provisions of section 524(e),

such an injunction may bar any action directed

against a third party who is identifiable from the

terms of such injunction (by name or as part of an

identifiable group) and is alleged to be directly or

indirectly liable for the conduct of, claims against,

or demands on the debtor[.]

11 U.S.C. § 524(g)(4)(A)(ii).47  More specifically, the statute

identifies the four circumstances under which such third-party

liability will arise: “the third party’s ownership of a financial

interest in the debtor, a past or present affiliate of the debtor, or
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a predecessor in interest of the debtor,”  11 U.S.C. §

524(g)(4)(A)(ii)(I); “the third party’s involvement in the

management of the debtor or a predecessor in interest of the

debtor, or service as an officer, director or employee of the

debtor or a related party,” 11 U.S.C. § 524(g)(4)(A)(ii)(II); “the

third party’s provision of insurance to the debtor or a related

party,” 11 U.S.C. § 524(g)(4)(A)(ii)(III); or “the third party’s

involvement in a transaction changing the corporate structure,

or in a loan or other financial transaction affecting the financial

condition, of the debtor or a related party.”  11 U.S.C. §

524(g)(4)(A)(ii)(IV).

The Plan proponents do not contend that Basic and

Lummus are “liable for the conduct of, claims against, or

demands on” Combustion Engineering, as required by §

524(g)(4)(A)(ii).  As the Bankruptcy Court correctly noted,

“[t]he Debtor owned [Basic and Lummus]; they did not own

Debtor.” In re Combustion Eng’g, 295 B.R. at 482 n.41.

Certain claims against Basic and Lummus allege independent

liability, wholly separate from any liability involving

Combustion Engineering.  As the plain language of the statute

makes clear, § 524(g)(4)(A) does not permit the extension of a

channeling injunction to include these non-derivative third-party

actions.

B.  Section 105(a)

Recognizing the limitations imposed by § 524(g), the
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Bankruptcy Court instead relied upon its equitable powers under

§ 105(a) to expand the scope of the channeling injunction.

Bankruptcy courts are “courts of equity, empowered to

invoke equitable principles to achieve fairness and justice in the

reorganization process.” Schwartz v. Aquatic Dev. Group, Inc.

(In re Aquatic Dev. Group, Inc.), 352 F.3d 671, 680-81 (2d Cir.

2003) (citation omitted); see also Local Loan Co. v. Hunt, 292

U.S. 234, 240 (1934) (“[C]ourts of bankruptcy are essentially

courts of equity, and their proceedings inherently proceedings in

equity.”).  As courts of equity, bankruptcy courts “have broad

authority to modify creditor-debtor relationships.” United States

v. Energy Res. Co., 495 U.S. 545, 549 (1990); see also Official

Comm. of Unsecured Creditors of Cybergenics Corp. ex rel.

Cybergenics Corp. v. Chinery, 330 F.3d 548, 568 (3d Cir. 2003)

(en banc) (describing bankruptcy court’s equitable powers to

“craft flexible remedies that, while not expressly authorized by

the Code, effect the result the Code was designed to obtain”).

Section 105(a) of the Bankruptcy Code expressly

provides bankruptcy courts the equitable power to “issue any

order, process, or judgment that is necessary or appropriate to

carry out the provisions of this title.”  11 U.S.C. § 105(a).  This

section has been construed to give a bankruptcy court “broad

authority” to provide equitable relief appropriate to assure the

orderly conduct of reorganization proceedings.  Energy Res.

Co., 495 U.S. at 549 (“[Section 105(a) is] consistent with the

traditional understanding that bankruptcy courts, as courts of
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equity, have broad authority to modify creditor-debtor

relationships.”).

Nevertheless, the equitable powers authorized by §

105(a) are not without limitation, and courts have cautioned that

this section “does not ‘authorize the bankruptcy courts to create

substantive rights that are otherwise unavailable under

applicable law, or constitute a roving commission to do equity.’”

In re Aquatic Dev. Group, Inc., 352 F.3d at 680-81 (citation

omitted).  Importantly for this case, § 105(a) does not “‘give the

court the power to create substantive rights that would otherwise

be unavailable under the Code.’” United States v. Pepperman,

976 F.2d 123, 131 (3d Cir. 1992) (quoting In re Morristown &

Erie R.R. Co., 885 F.2d 98, 100 (3d Cir. 1989)); see also In re

Barbieri, 199 F.3d 616, 620-21 (2d Cir. 1999) (warning the

“equitable powers emanating from § 105(a) . . . are not a license

for a court to disregard the clear language and meaning of the

bankruptcy statutes and rules”) (citations omitted).

The general grant of equitable power contained in §

105(a) cannot trump specific provisions of the Bankruptcy

Code, and must be exercised within the parameters of the Code

itself.  See generally Norwest Bank Worthington v. Ahlers, 485

U.S. 197, 206 (1988) (“Whatever equitable powers remain in the

bankruptcy courts must and can only be exercised within the

confines of the Bankruptcy Code.”).  When the Bankruptcy

Code provides a specified means for a debtor to obtain a specific

form of equitable relief, those standards and procedures must be

observed. See In re Fesco Plastics Corp., 996 F.2d 152, 154-55



48Outside the context of § 524(g), § 524(e) provides statutory

authority for limiting the extension of bankruptcy relief to non-

debtors. See 11 U.S.C. § 524(e) (“[D]ischarge of a debt of the

debtor does not affect the liability of any other entity on, or the

property of any other entity for, such debt.”).
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(7th Cir. 1993) (“[W]hen a specific Code section addresses an

issue, a court may not employ its equitable powers to achieve a

result not contemplated by the Code.”); Resorts Int’l v.

Lowenschuss (In re Lowenschuss), 67 F.3d 1394, 1402 (9th Cir.

1995) (“Section 105 does not authorize relief inconsistent with

more specific law”); In re Zale Corp., 62 F.3d at 760 (5th Cir.

1995) (“A § 105 injunction cannot alter another provision of the

[C]ode.”).

Here, the Bankruptcy Court relied upon § 105(a) to

achieve a result inconsistent with § 524(g)(4)(A).  Although the

Bankruptcy Court has broad equitable authority to craft

remedies necessary to facilitate the reorganization of a debtor,

this power is cabined by the Code. Ahlers, 485 U.S. at 206.  As

both the plain language of the statute and its legislative history

make clear, § 524(g) provides no specific authority to extend a

channeling injunction to include third-party actions against non-

debtors where the liability alleged is not derivative of the

debtor.48  Because § 524(g) expressly contemplates the inclusion

of third parties’ liability within the scope of a channeling

injunction – and sets out the specific requirements that must be



49The well-settled maxim that specific statutory provisions

prevail over more general provisions supports our conclusion

that the explicit limitations and requirements set forth in §

524(g) preclude the use of § 105(a) to extend application of the

trust/injunction mechanism to the non-derivative claims against

non-debtors Basic and Lummus.  See Varity Corp. v. Howe, 516

U.S. 489, 511 (1996) (interpreting the “the specific governs the

general” canon of statutory construction as “a warning against

applying a general provision when doing so would undermine

limitations created by a more specific provision”); see also Sea

Harvest Corp. v. Riviera Land Co., 868 F.2d 1077, 1080 (9th

Cir. 1989) (Section 105(a) “does not empower courts to issue

orders that defeat rather than carry out the explicit provisions of

the Bankruptcy Code[.] ”); see generally 2 Collier on

Bankruptcy, ¶ 105.04 at 105-15 n.5; In re Am. Hardwoods, Inc.,

885 F.2d 621, 625-26 (9th Cir. 1989) (“[S]ection 105 does not

authorize relief inconsistent with more specific law.”).

50The Plan proponents cite to several cases where § 105(a)

injunctions in favor of non-debtors were approved, including In

re Dow Corning Corp. (Dow Corning IV), 280 F.3d 648, 656

(6th Cir. 2002); In re Drexel Burnham Lambert Group, Inc., 960

F.2d 285, 292 (2d Cir. 1992); and In re A.H. Robins Co., 880

F.2d 694, 700-02 (4th Cir. 1986).  But these cases are readily
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met in order to permit inclusion49 – the general powers of §

105(a) cannot be used to achieve a result not contemplated by

the more specific provisions of § 524(g).50



distinguishable, given that none involved either asbestos or §

524(g).  Whatever may be the limits of § 105(a) in other

contexts, we hold only that § 105(a) cannot be used to achieve

a result not contemplated by the more specific provisions of §

524(g), which is the means Congress prescribed for channeling

the asbestos liability of a non-debtor.
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It also bears noting that the practical effect of the §

105(a) injunction here is to extend bankruptcy relief to two non-

debtor companies outside of bankruptcy.  While the § 105(a)

injunction may facilitate Combustion Engineering’s

reorganization by permitting significant contributions by ABB

Limited and its affiliates to the Asbestos PI Trust, it also allows

Basic and Lummus to cleanse themselves of non-derivative

asbestos liability without enduring the rigors of bankruptcy.

Despite their own asbestos-related liabilities, there is no

evidence that either Basic or Lummus need to reorganize under

Chapter 11.  If they do, as U.S. companies facing asbestos

liabilities both Basic and Lummus could conceivably petition for

Chapter 11 reorganization and injunctive relief from those

liabilities under § 524(g).  Although some asbestos claimants

here may benefit from an augmented fund, equity does not

permit non-debtor affiliated entities to secure the benefits of

Chapter 11 in contravention of the plain language of § 524(g).

In addition, the use of § 105(a) to enjoin and channel the

claims of future Basic and Lummus asbestos claimants may

jeopardize the rights of those claimants.  The several



51While it is clear that Lummus was solvent, there is a

discrepancy in the record regarding Basic.  The Bankruptcy

Court made no explicit findings of fact on this point, but

commented in a footnote that Basic appears to be insolvent. See
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prerequisites set forth in § 524(g) are designed to protect the

interests of future claimants whose claims are permanently

enjoined.  Among these, the plan must be approved by a super-

majority of current claimants, and must provide substantially

similar treatment to present and future claimants.  Furthermore,

the court must appoint a futures representative to act as fiduciary

for the interests of future claimants. See 11 U.S.C. §§

524(g)(2)(B)(ii)(IV)(bb), 524(g)(4)(B)(I), 524(g)(2)(B)(i)(V).

Neither court here made explicit findings whether the §

524(g) requirements were satisfied with respect to the

channeling injunction as applied to the independent, non-

derivative claims against Basic and Lummus. Nor did the

Bankruptcy Court formally appoint a separate representative to

act on behalf of future asbestos claimants asserting non-

derivative claims against Basic and Lummus.  There is some

evidence in the record that Mr. Austern agreed to act in this

capacity while also serving as the Combustion Engineering

futures representative. See supra note 8. But the interests of the

future Basic and Lummus asbestos claimants are not necessarily

aligned with those of future Combustion Engineering asbestos

claimants.  The future asbestos claimants of the non-debtors

might prefer having recourse against solvent entities51 rather



In re Combustion Eng’g, 295 B.R. at 484 n.43. On the other

hand, Basic’s president testified that while Basic does not have

ongoing operations, it does have assets and sufficient funds to

pay its liabilities.
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than being limited to proceeding against the Asbestos PI Trust,

a limited fund subject to depletion by current and future

Combustion Engineering asbestos claimants.  As such, the

channeling injunction against these future asbestos claimants

may not have accorded them the requisite protections.  We will

vacate the Basic and Lummus channeling injunction because §

105(a) under these facts cannot be used to circumvent the more

specific requirements of § 524(g).

VI.  Two-Trust Structure

Eighty-seven days before filing its pre-pack bankruptcy,

Combustion Engineering transferred more than $400 million in

assets to the CE Settlement Trust to partially pay personal injury

claims of participating Combustion Engineering asbestos

claimants.  At the time, the Plan proponents allegedly feared that

claimants with settlements pending or awaiting payment would

force Combustion Engineering into involuntary bankruptcy and

stymie its reorganization effort. See In re Combustion Eng’g,

295 B.R. at 467 n.9.  Accordingly, payments from the CE

Settlement Trust were based upon the length of time a

claimant’s case had been pending.  Claimants who had settled

with Combustion Engineering and were awaiting payment

received the greatest compensation (95% of the full liquidated
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value of their claim); claimants who had agreed to settlement or

a dispute resolution process, and whose payment was due at a

future date, received less (85%); a third, catch-all category of

claimants received an initial payment of 37.5%, with the

possibility, if sufficient funds remained, of later recovering up

to 75%; and a fourth group of claimants, who came into the

process late in the negotiations, agreed to a lesser sum.  None of

the participating Combustion Engineering claimants received

full payment, and the remaining, unpaid portion of each claim

was treated as surviving for purposes of bankruptcy creditor

status.  The surviving “stub claims” enabled CE Settlement

Trust participants to vote on the reorganization Plan.

The Bankruptcy Court determined that payments from the

CE Settlement Trust were designed “to compensate people who

already had claims in the tort system or on file with

[Combustion Engineering] and to provide [Combustion

Engineering] with a reprieve from litigation.”  The District

Court likewise determined the purpose of the CE Settlement

Trust was to provide Combustion Engineering “a little time, a

breathing space, while the pre-packaged plan was negotiated.”

The court reasoned the CE Settlement Trust only partially paid

claims because “there were simply insufficient funds to pay the

settlement trust claimants 100 percent of their claims,” and not

because the settling parties sought to “gerrymander” the vote.

The District Court concluded that payments from the CE

Settlement Trust did not induce participants to vote in favor of

the Plan or otherwise manipulate the voting process.
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The Certain Cancer Claimants lodge two primary

objections to the two-trust structure.  First, they contend it

violates the Bankruptcy Code’s “equality among creditors”

principle because the CE Settlement Trust participants

effectively receive greater compensation for their asbestos

claims than similarly situated non-participants.  Second, the

Certain Cancer Claimants argue the funding of the CE

Settlement Trust and creation of the stub claims violate the Code

by “artificially impairing” the claims of participants in order to

effect an impermissible manipulation of the voting process.

A.  Discriminatory Treatment of Claims

“Equality of distribution among creditors is a central

policy of the Bankruptcy Code.” Begier v. IRS, 496 U.S. 53, 58

(1990).  The Certain Cancer Claimants contend the Plan violates

this principle, as well as the specific requirements of §§

524(g)(2)(B)(ii)(V) and 547(b), because the two-trust structure

provides the CE Settlement Trust participants with preferential

treatment over non-participant asbestos personal injury

claimants.  The Plan proponents maintain this framework

complies with the literal terms of the Code.  Nonetheless, we

believe the Combustion Engineering bankruptcy Plan may

impermissibly discriminate against certain asbestos personal

injury claimants.  Because the record is inadequate to resolve the

issue, we will remand for additional fact-finding.

The Bankruptcy Code furthers the policy of “equality of

distribution among creditors” by requiring that a plan of
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reorganization provide similar treatment to similarly situated

claims. Several sections of the Code are designed to ensure

equality of distribution from the time the bankruptcy petition is

filed.  Section 1122(a) provides that only “substantially similar”

claims may be classified together under a plan of reorganization.

Section 1123(a)(4) requires that a plan of reorganization

“provide the same treatment for each claim or interest of a

particular class.”  And § 524(g) states that “present claims and

future demands that involve similar claims” must be paid “in

substantially the same manner.”

To complement these provisions, which address the

treatment of claims post-petition, § 547 operates to ensure that

equality among creditors is not undermined by transfers to

creditors in contemplation of bankruptcy.  Section 547(b)

provides that a bankruptcy trustee may avoid any transfer by the

debtor:

(1) to or for the benefit of a creditor;

(2) for or on account of an antecedent debt owed

by the debtor before such transfer was made;

(3) made while the debtor was insolvent;

(4) made--

(A) on or within 90 days before the

date of the filing of the petition; . .

. and



112

(5) that enables such creditor to receive more than

such creditor would receive if–

(A) the case were a case under

chapter 7 of this title; [and]

(B) the transfer had not been made . . .

11 U.S.C. § 547(b).

Section 547(b) furthers equality of distribution among

creditors by preventing the debtor from favoring one creditor or

group of creditors over others by transferring property shortly

before filing for bankruptcy.  The Supreme Court has noted the

preference avoidance rule contained in § 547 serves an

important purpose in managing the debtor-creditor relationship:

A preference is a transfer that enables a creditor

to receive payment of a greater percentage of his

claim against the debtor than he would have

received if the transfer had not been made and he

had participated in the distribution of the assets of

the bankrupt estate . . . . [T]he preference

provisions facilitate the prime bankruptcy policy

of equality of distribution among creditors of the

debtor.  Any creditor that received a greater

payment than others of his class is required to

disgorge so that all may share equally.

Union Bank v. Wolas, 502 U.S. 151, 160-61 (1991) (citing H. R.

Rep. No. 95-595 at 177-78 (1977)).



52Appellants also argued the pre-petition payments violate

Delaware’s preference statute, 10 Del. Code § 7387.  Neither the

District Court nor the Bankruptcy Court made findings with

respect to this claim.  Therefore, we will remand on this issue.
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Based on the record, we believe the pre-petition

payments to the CE Settlement Trust may constitute voidable

preferences.52  Eighty-seven days before filing for bankruptcy,

while the company was insolvent, Combustion Engineering

transferred payment for outstanding asbestos liability to a group

of CE Settlement Trust participants who received up to 95% of

their claim value – far more than they would have received in a

Chapter 7 liquidation had no transfer been made.  This suggests

that the payments to the settlement trust satisfy at least four of

the five criteria under §547(b).

Prior to filing for bankruptcy, Combustion Engineering

transferred over $400 million, or approximately half of its

assets, to the CE Settlement Trust for the benefit of participating

asbestos claimants, who were then creditors of Combustion

Engineering.  11 U.S.C. § 547(b)(1).  As such, partial payments

from the CE Settlement Trust constituted payments for

antecedent debts owed by the debtor.  11 U.S.C. § 547(b)(2).

Moreover, Combustion Engineering was insolvent when it

funded the pre-petition trust on November 22, 2002, and its

petition for voluntary Chapter 11 bankruptcy was filed on

February 17, 2003 – eighty-seven days after funding the CE



53Ms. Zilly did not consider the approximately $400 million

contributed by Combustion Engineering to the CE Settlement

Trust in her Chapter 7 liquidation analysis because “it would be

very difficult to get those monies back and . . . . any sort of a

preference action would not be sustainable and would take an

extraordinary length of time and ultimately not recover value

under a liquidation recovery.”  Whether or not this is the case,

Ms. Zilly’s analysis is not the correct one for determining

whether a transfer constitutes a voidable preference under §
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Settlement Trust.  11 U.S.C. § 547(b)(3) and 11 U.S.C. §

547(b)(4).

The only remaining issue is whether the assets transferred

to the CE Settlement Trust entitled participants in that Trust to

receive more than they otherwise would have received in a

Chapter 7 liquidation.  11 U.S.C. § 547(b)(5).  Crediting the

liquidation analysis conducted by Pamela Zilly, senior managing

director of the Blackstone Group, and testimony by Mr. Austern,

the Bankruptcy Court concluded the Plan would pay more to

future claimants than would be paid under a Chapter 7

bankruptcy or no bankruptcy at all. See In re Combustion

Eng’g , 295 B.R. at 488.  Specifically, the Bankruptcy Court

found the assets available to Combustion Engineering in

Chapter 7 would be between $210 and $250 million, while

assets available under the Plan would be between $640 and $789

million as a result of the additional contributions by ABB

Limited and other non-debtors.53 Id. at 485-86. The District



547(b).
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Court likewise dismissed the argument that the pre-petition

transfer constituted a voidable preference:

[T]he allegation that the establishment of the

settlement trust was a voidable preference is

simply a restatement of the argument already

dispensed with by comparing the liquidation value

of the company with the value paid to claimants

under the plan.  Without the settlement trust, there

would be no plan.  It has already been established

that future claimants will fare better with the plan

than without it.

This analysis was incorrect as a matter of law because a

comparison of the funds available for future claimants is not the

proper inquiry.  Section 547(b)(5) refers to transfers for the

“benefit of a creditor” that “enables such creditor to receive

more than such creditor would receive if (A) the case were a

case under chapter 7 of this title; (B) the transfer had not been

made; and (C) such creditor received payment of such debt to

the extent provided by the provisions of this title.”  11 U.S.C. §

547(b)(5).  As this provision specifies, the relevant question is

whether the CE Settlement Trust participants – not the future

claimants – received more or less than they would have received

under Chapter 7 if the pre-petition payments had not been made.



54Combustion Engineering’s assets were between $800

million and $1 billion prior to the pre-petition settlement.  With

respect to Combustion Engineering’s outstanding asbestos

liability, the Certain Cancer Claimants’ expert, Dr. Timothy

Wyant, estimated it to be approximately $3.6 billion.  The Plan

proponents contest the methodology employed by Dr. Wyant in

arriving at this figure, and the Bankruptcy Court did not credit

his testimony.  But neither the Bankruptcy Court nor the District

Court adopted contrary findings.  Assuming Dr. Wyant’s

estimate is correct, asbestos claimants would have recovered, at

most, an average of 28% ($1 billion in assets divided by $3.6

billion in liability) of their claim value in a Chapter 7

liquidation.
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The record suggests that pre-petition settlement

participants received more for their asbestos claims than they

would have received in a Chapter 7 liquidation.  The CE

Settlement Trust paid participants up to 95% of their claim

value, and, according to the Certain Cancer Claimants’ expert,

provided an average payout to participants of 59%.  A Chapter

7 liquidation, in contrast, may have yielded an average payout

to asbestos claimants of significantly less, perhaps 28% of their

claim value.54  Were this disparity established as a matter of fact,

the CE Settlement Trust preferences would be voidable under §

547(b).

The pre-petition transfer in this case also implicates the

fundamental bankruptcy policy of “equality of distribution



55Clarke v. Rogers, 228 U.S. 534, 548 (1913) (“Equality

between creditors is necessarily the ultimate aim of the

bankrupt[cy] law, and to obtain it we must regard the essential

nature of transactions[.]”).  Only after analyzing the totality of

circumstances surrounding a reorganization plan can the court

exercise the “‘informed, independent judgment’ which is an

essential prerequisite for confirmation of a plan.” Am. United

Mut. Life Ins. Co. v. Avon Park, 311 U.S. 138, 146 (1940)

(internal citations omitted).  “Where such investigation discloses

the existence of unfair dealing, a breach of fiduciary obligations,

profiting from a trust, special benefits for the reorganizers, or

the need for protection of investors against an inside few, or of

one class of investors from the encroachments of another, the

court has ample power to adjust the remedy to meet the need.”

Id.

56The record establishes that the CE Settlement Trust was a

necessary element of the overall reorganization Plan.  The

parties entering the pre-petition settlement expressly
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among creditors.”  In this regard, we consider the bankruptcy

scheme as an integrated whole in order to evaluate whether Plan

confirmation is warranted.55  Viewing the Combustion

Engineering pre-pack bankruptcy as a whole, the record reveals

that it may lack the requisite equality of distribution among

creditors.  The Plan, as it relates to asbestos claimants, consists

of two elements: the pre-petition CE Settlement Trust and the

post-petition Asbestos PI Trust.56  Under this interdependent,



contemplated the subsequent reorganization; the settlement itself

provided that participating counsel “recommend to each

Participating Claimant the acceptance of a CE Plan of

Reorganization”; and the “stub claims” represent a direct link

between the pre-petition trust and the reorganization vote.
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two-trust framework, the Certain Cancer Claimants, the future

asbestos claimants, and other non-parties to the pre-petition

settlement appear to receive a demonstrably unequal share of the

limited Combustion Engineering fund. The Certain Cancer

Claimants’ expert testified that while CE Settlement Trust

participants recover, on average, 59% of the liquidated value of

their claims, future claimants would recover 18% of the

liquidated value of their claims under the Asbestos PI Trust.

This disparity, if in fact it exists, is even more striking when

considering that Category One claimants in the CE Settlement

Trust received 95% of the liquidated value of their claims.  But

neither the District Court nor the Bankruptcy Court made

findings with respect to the recovery of CE Settlement Trust

participants relative to non-participating asbestos claimants.

Additionally, there are two considerations here that are

absent in the ordinary commercial bankruptcy: the Plan’s

treatment of current asbestos claimants relative to future

asbestos claimants, and its treatment of malignant asbestos



57See generally Ortiz, 527 U.S. at 854-55 (emphasizing that

a limited-fund asbestos settlement must provide for “equity

among members of the class” and “fairness of the distribution of

the fund among class members”).  Though Ortiz was decided

under Fed. R. Civ. P. 23(b)(1)(B), the Court’s requirement of

fair treatment for all claimants – a principle at the core of equity

– also applies in the context of this case.
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claimants relative to non-malignant asbestos claimants.57  The

Certain Cancer Claimants challenge the disparate treatment of

current and future asbestos claimants under the two-trust

structure, and also whether the most seriously injured asbestos

claimants received fair treatment under the Plan.  Again, the

record is insufficient to rule on these contentions.  Neither the

Bankruptcy Court nor the District Court evaluated the CE

Settlement Trust’s treatment of current, future, malignant and

non-malignant asbestos claimants, or evaluated the overall Plan

from the perspective of settlement participants versus non-

participants and malignant versus non-malignant asbestos

claimants.  Even absent the Plan’s other defects, the two-trust

structure requires a remand for further findings on these issues.

B.  Creation of the “Stub Claims”

The Certain Cancer Claimants contend the CE Settlement

Trust “artificially impaired” or contrived the stub claims in order



58The Certain Cancer Claimants also argue the plan violates

the supermajority voting requirement set forth in 11 U.S.C. §

524(g)(2)(B)(ii)(IV)(bb).  Their arguments in this regard largely

mirror the various challenges to Combustion Engineering’s

alleged manipulation of the voting process.

59A Chapter 11 plan of reorganization must satisfy all of the

requirements of § 1129(a).  They are: (1) the plan’s compliance

with title 11, (2) the proponent’s compliance with title 11, (3)

the good faith proposal of the plan, (4) the disclosure of

payments, (5) the identification of management, (6) the

regulatory approval of rate changes, if applicable, (7) the “best

interest” test (i.e., each claim holder in an impaired class has

accepted the plan or will receive no less than would be received

in a Chapter 7 liquidation), (8) acceptance of the plan by each

impaired class, (9) treatment of administrative and priority

claims in accordance with § 1129(a)(9), (10) acceptance by at

least one impaired class of claimants, (11) the feasibility of the

plan (i.e., confirmation of the plan is not likely to be followed by

liquidation or further reorganization except as contemplated in

the plan), (12) the payment of bankruptcy fees, and (13) the

payment of retiree benefits.
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to garner sufficient votes in favor of confirmation.58  As a

condition of plan confirmation,59 the court must find “at least

one class of claims that is impaired under the plan has accepted

the plan, determined without including any acceptance of the

plan by any insider.”  11 U.S.C. § 1129(a)(10).  A claim is not



60Some courts have concluded there is nothing in the plain

language of § 1129(a)(10) to prevent a debtor from “artificially”

impairing claims. See, e.g., In re Greate Bay Hotel & Casino,

Inc., 251 B.R. 213, 240 (Bankr. D.N.J. 2000) (“Under the

statutory scheme for the classification and treatment of claims,

a plan proponent may impair a class of claims.  If an impaired

class accepts the plan, the requirement of section 1129(a)(10) is

satisfied.”); In re Duval Manor Assocs., 191 B.R. 622, 628

(Bankr. E.D. Pa. 1996) (concluding that “artificial impairment,

while perhaps philosophically not the better view, is

nevertheless clearly permitted under the plain meaning of the

statute”); see also L&J Anaheim Assocs., 995 F.2d 940, 943 (9th

Cir. 1993) (holding that § 1124 does not differentiate between

artificial and actual impairment of claims).
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impaired if the plan “leaves unaltered the legal, equitable, and

contractual rights to which such claim or interest entitles the

holder of such claim or interest” or if the plan cures or

compensates for past default.  11 U.S.C. § 1124(1).  “Artificial”

impairment occurs when a plan imposes an insignificant or de

minimis impairment on a class of claims to qualify those claims

as impaired under § 1124.  The chief concern with such conduct

is that it potentially allows a debtor to manipulate the Chapter 11

confirmation process by engineering literal compliance with the

Code while avoiding opposition to reorganization by truly

impaired creditors.  While there is nothing in either §§

1129(a)(10) or 1124 expressly prohibiting a debtor from

“artificially impairing” the claims of creditors,60 courts have



61See, e.g., Windsor on the River Assocs. v. Balcor Real

Estate Fin. (In re Windsor on the River Assocs.), 7 F.3d 127,

132 (8th Cir. 1993) (“[F]or purposes of 11 U.S.C. §1129(a)(10),

a claim is not impaired if the alteration of rights in question

arises solely from the debtor’s exercise of discretion.”); Beal

Bank, S.S.B. v. Waters Edge L.P., 248 B.R. 668, 690-91 (D.

Mass. 2000) (concluding 1129(a)(10) is not satisfied unless

creditors’ rights are “legitimately impaired” for a proper

business purpose); In re Daly, 167 B.R. 734, 737 (Bankr. D.

Mass. 1994) (“A Debtor may not satisfy § 1129(a)(10) by

manufacturing an impaired class for the sole purpose of

satisfying § 1129(a)(10)[.]”); In re Lettick Typografic, Inc., 103

B.R. 32, 39 (Bankr. D. Conn. 1989) (“While the debtor may

have achieved literal compliance with § 1129(a)(10), this

engineered impairment so distorts the meaning and purpose of

that subsection that to permit it would reduce (a)(10) to a

nullity.”).
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found this practice troubling.61

In the context of this asbestos-related bankruptcy, so do

we.  Unlike the ordinary commercial bankruptcy, where stub

claims may be used to facilitate a workout plan in the overall

best interests of creditors, the use of stub claims in this case may

constitute “artificial impairment” under § 1129(a)(10).

“The purpose of [§ 1129(a)(10)] is ‘to provide some

indicia of support [for a plan of reorganization] by affected

creditors and prevent confirmation where such support is
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lacking.’” In re Windsor on the River Assocs., 7 F.3d at 131

(quoting In re Lettick Typographic, Inc., 103 B.R. at 38).  As

such, § 1129(a)(10) requires that a plan of reorganization pass

muster in the opinion of creditors whose rights to repayment

from the debtor are implicated by the reorganization.  By

providing impaired creditors the right to vote on confirmation,

the Bankruptcy Code ensures the terms of the reorganization are

monitored by those who have a financial stake in its outcome.

Bankruptcy provides a framework for the consensual and

cooperative reorganization of an insolvent debtor, and “stub

claims” negotiated pre-petition may play a role in this process.

But in this case, Combustion Engineering made a pre-

petition side arrangement with a privileged group of asbestos

claimants, who as a consequence represented a voting majority

despite holding, in many cases, only slightly impaired “stub

claims.” On the facts here, the monitoring function of §

1129(a)(10) may have been significantly weakened. See

generally John Hancock Mut. Life Ins. Co. v. Route 37 Bus.

Park Assocs., 987 F.2d 154, 158 (3d Cir. 1993) (stating §

1129(a)(10) “would be seriously undermined if a debtor could

gerrymander classes”).  This type of manipulation is especially

problematic in the asbestos context, where a voting majority can

be made to consist of non-malignant claimants whose interests

may be adverse to those of claimants with more severe injuries.

See Stephen J. Carroll, et al., Asbestos Litigation Costs and

Compensation: An Interim Report 46 (RAND 2002) (reporting

that non-malignant claimants typically represent 80% to 90% of



62There is evidence in the record that Combustion

Engineering’s asbestos liability profile mirrors nationwide

trends, and that a majority of Combustion Engineering claimants

suffer from non-malignant injuries.  But the record does not

establish the precise breakdown, by disease category, of either

Combustion Engineering claimants as a whole or CE Settlement

Trust participants.

63The District Court concluded that non-participants in the

CE Settlement Trust (such as the Certain Cancer Claimants)

“simply were not similarly situated” to the settlement

participants by virtue of the different status of their claims. But

in determining whether asbestos claimants are “similarly

situated” for bankruptcy classification purposes, the relevant
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outstanding asbestos claims); S. Elizabeth Gibson, Symposium

– Mass Torts: A Response to Professor Resnick: Will This

Vehicle Pass Inspection?, 148 U. Pa. L. Rev. 2095, 2112 (2000)

(“A distinct minority – for example, those tort claimants with

especially serious injuries and strong cases – might get outvoted

by a large number of holders of small claims who favor a quick

pay-out of relatively small amounts with little proof

required.”).62

Here, Combustion Engineering made pre-petition

payments to current asbestos claimants that exceeded any

recovery obtainable by other current asbestos claimants (such as

the Certain Cancer Claimants) in bankruptcy.63  As a result, the



inquiry does not turn solely on the time the outstanding personal

injury claims were filed.  The substance – or the “legal

character” – of the claims is also relevant. In re AOV Indus.

Inc., 792 F.2d 1140, 1150 (D.C. Cir. 1986).
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CE Settlement Trust participants, many of whom received as

much as 95% of the full liquidated value of their claims pre-

petition, had little incentive to scrutinize the terms of the

proposed Plan.  Rather, their incentive appears to have been

otherwise, given that the favorable pre-petition settlements were

conditioned, at least implicitly, on a subsequent vote in favor of

the Plan.

Furthermore, the Plan initially provided a release for all

avoidance and/or preference actions against participants in the

CE Settlement Trust.  Although the release was subsequently

removed from the Plan, this did not occur until after the

solicitation and voting process was completed.  Thus, when

participants in the pre-petition CE Settlement Trust voted on the

Plan, they possessed a significant financial incentive directly

opposed to nonparticipants, whose only recourse was to the

post-petition Asbestos PI Trust.  This conflict was not

considered by either the Bankruptcy Court or the District Court.

In these circumstances, Combustion Engineering’s use of stub

claims may constitute “artificial impairment” in violation of §

1129(a)(10).



64Minimal due process requirements extend to bankruptcy

proceedings. See Jones v. Chemetron Corp., 212 F.3d 199, 209

(3d Cir. 2000); Fogel v. Zell, 221 F.3d 955, 962 (7th Cir. 2000).

65See generally Geoffrey C. Hazard Jr., Symposium – Mass

Torts: The Futures Problem, 148 U. Pa. L. Rev. 1901 (2000).
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The Combustion Engineering stub claims also implicate

due process.64  In the resolution of future asbestos liability,

under bankruptcy or otherwise, future claimants must be

adequately represented throughout the process. Amchem , 521

U.S. at 625-28; Ortiz, 527 U.S. at 856; 11 U.S.C. §

524(g)(4)(B)(I).65  Here, the first phase of the integrated, global

settlement – the establishment of the CE Settlement Trust –

included neither representation nor funding for future and other

non-participating claimants.

Had the future and other non-participating asbestos

claimants been adequately represented throughout the

reorganization process, including the CE Settlement Trust

negotiations, then perhaps the corresponding stub claims would

demonstrate the “indicia of support by affected creditors”

required under § 1129(a)(10). In re Windsor on the River

Assocs., 7 F.3d at 130-32.  But they were not.  Instead, as

discussed, a disfavored group of asbestos claimants, including

the future claimants and the Certain Cancer Claimants, were not

involved in the first phase of this integrated settlement.  The

result was a Plan ratified by a majority of “stub votes” cast by



66The Certain Cancer Claimants raise several additional (and

related) challenges to the voting process concerning the two-

trust structure.  The Certain Cancer Claimants argue the stub

claim votes are not allowable because the Master Settlement

Agreement states that CE Settlement Trust participants “shall

not seek to recover from [Combustion Engineering] . . . any

amount of the Settlement Amount or other make any claims

against [Combustion Engineering] . . . or seek to recover against

[Combustion Engineering] . . . except that nothing herein shall

preclude filing a proof of claim in a [Combustion Engineering]

bankruptcy.”  Because their claims are not enforceable against

the estate outside of bankruptcy, the Certain Cancer Claimants

argue, the stub claimants had no right to vote on Plan

confirmation.

The right to vote on plan confirmation belongs to holders

of those claims “allowed under section 502.”  11 U.S.C. §
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the very claimants who obtained preferential treatment from the

debtor.  As noted, an estimated 99,000 of the approximately

115,000 “valid” confirmation votes appear to have been stub

claim votes.  Given this structural inadequacy, see Ortiz, 527

U.S. at 855-57, the Plan may have lacked the requisite “indicia

of support” among creditors. We recognize that stub claims are

often used in ordinary commercial bankruptcies without

generating the problems described here.  But in this case, their

use is problematic. We will remand for further consideration of

“artificial impairment” under § 1129(a)(10).66



1126(a).  Under § 502(b)(1), however, a claim will not be

allowable if it “is unenforceable against the debtor, and property

of the debtor under any agreement[.]”  11 U.S.C. § 502(b)(1).

To determine whether claims are enforceable for bankruptcy

purposes, § 502 relies upon applicable non-bankruptcy law. See

4 Collier on Bankruptcy ¶ 502.03[2][b][ii] (15th rev. ed. 2003)

(“The validity and legality of claims is generally determined by

applicable non-bankruptcy law.”).  A claim against the

bankruptcy estate, therefore, “will not be allowed in a

bankruptcy proceeding if the same claim would not be

enforceable against the debtor outside of bankruptcy.” United

States v. Sanford, 979 F.2d 1511, 1513 (11th Cir. 1992).

Ultimately, the effect of § 502 is to provide a bankruptcy trustee

with the same rights and defenses to claims as held by the debtor

prior to bankruptcy. See Collier ¶ 502.03[2][b][I]; see also 11

U.S.C. § 558 (making defenses available to debtor available to

the estate).

The Master Settlement Agreement accomplishes this by

affirming the validity of the stub claims in bankruptcy. See

Master Settlement Agreement § 5.02 (“Each Qualified Claimant

agrees . . . CE is liable for payment on the Settlement Amount”).

The Master Settlement Agreement provision mandating that CE

Settlement Trust participants enforce their stub claims in the

bankruptcy proceedings merely requires that the terms of the

agreement be recognized in bankruptcy.  This does not violate

§ 502.
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The Certain Cancer Claimants also argue that requiring

a power of attorney to accompany each ballot violates the

Federal Bankruptcy Rules of Procedure.  Fed. R. Bankr. P.

9010(c) provides “[t]he authority of any agent, attorney in fact,

or proxy to represent a creditor for any purpose other than the

execution and filing of a proof of claim or the acceptance or

rejection of a plan shall be evidenced by a power of attorney

conforming substantially to the appropriate Official Form.”

While Rule 9010(c) does not mandate a power of attorney to

accompany every ballot, neither does it prohibit a debtor from

requiring one.  Here, the entire solicitation and voting process

was conducted through a small group of law firms who

collectively represented hundreds of thousands of individual

claimants.  Where the voting process is managed almost entirely

by proxy, it is reasonable to require a valid power of attorney for

each ballot to ensure claimants are properly informed about the

plan and that their votes are valid.

67There are numerous “good faith” requirements associated

with the bankruptcy reorganization process.  In addition to §

1129(a)(3), a court may “designate” (i.e., disqualify from
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Additionally, the Certain Cancer Claimants contend that

the use of stub claims within a two-trust framework violates the

good faith requirement of the Bankruptcy Code.  As a condition

of plan confirmation, a debtor must propose a plan of

reorganization “in good faith and not by any means forbidden by

law.”67  11 U.S.C. § 1129(a)(3).  Courts and commentators have



voting) the ballot of “any entity whose acceptance or rejection”

of the plan “was not in good faith, or was not solicited or

procured in good faith.” 11 U.S.C § 1126(e); see also Figter

Ltd. v. Teachers Ins. & Annuity Ass'n of Am. (In re Figter Ltd.),

118 F.3d 635, 638 (9th Cir. 1997).  We have also recognized

good faith as a threshold requirement for filing a Chapter 11

bankruptcy petition. See NMSBPCSLDHB, L.P. v. Integrated

Telecom Express, Inc. (In re Integrated Telecom Express, Inc.),

384 F.3d 108, 112 (3d Cir. 2004) (holding bankruptcy petition

was not filed in good faith); In re SGL Carbon Corp., 200 F.3d

154, 167 n.19 (3d Cir. 1999) (“Although it is true the proposed

plan would be subject to a separate ‘good faith’ determination

by the bankruptcy court before it could implemented, see 11

U.S.C. § 1129(a)(3), that is only appropriate if the bankruptcy

petition properly belongs before the bankruptcy court.  In a case,

such as this one, where a debtor attempts to abuse the

bankruptcy process, proceedings should end well before formal

consideration of the plan.”). We focus here on the statutory

good faith requirements.  The District Court’s determinations of

fact on good faith are reviewed for clear error, In re PWS

Holding Corp., 228 F.3d at 242, while conclusions of law are

subject to plenary review. In re Gioioso, 979 F.2d 956, 959 (3d

Cir. 1992).
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recognized the good faith requirement provides an additional

check on a debtor’s intentional impairment of claims.  See In re

Greate Bay Hotel & Casino, Inc., 251 B.R. at 240 (“Of course,

the classification and treatment of classes of claims is always
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subject to the good faith requirements under § 1129(a)(3).”); see

also 7 Collier on Bankruptcy ¶ 1129.03[10], at 1129-62 (15th

ed. rev. 2000) (“Because the test of [§ 1129(a)(10)] is somewhat

mechanical on its face, and thus would not under a plain

meaning analysis permit of an inquiry into motive, courts have

indicated that attempts to manufacture artificially, or to

gerrymander, classes to obtain an accepting impaired non-

insider class raise questions of good faith.”).  Although the Code

does not define “good faith” in the context of § 1129(a)(3), we

have stated that “[f]or purposes of determining good faith under

section 1129(a)(3) . . . the important point of inquiry is the plan

itself and whether such a plan will fairly achieve a result

consistent with the objectives and purposes of the Bankruptcy

Code.” In re PWS Holding Corp., 228 F.3d at 242 (citing In re

Abbotts Dairies of Pa., Inc., 788 F.2d 143, 150 n.5 (3d Cir.

1986)).

Both the Bankruptcy Court and District Court found the

Plan satisfied the good faith requirement of § 1129(a)(3).  In

rejecting the proposition the Plan had been proposed in bad

faith, the District Court concluded “it cannot be seriously argued

that the good faith requirements of section 1129 would bar a

plan intended to pay victims and resolve crippling and uncertain

tort liabilities.”  The District Court found Combustion

Engineering created the stub claims merely to purchase “a little

time, a breathing space,” and because “there were simply

insufficient funds to pay the settlement trust claimants 100

percent of their claims.”



68The Certain Cancer Claimants also contend the pre-petition

payments to the CE Settlement Trust participants and creation

of the stub claims violate the good faith requirement of §

1126(e) because they amount to payments in exchange for votes

in favor of the plan.  As noted (see supra note 67), under

§1126(e), a bankruptcy court may designate the vote of any

entity “whose acceptance or rejection of such plan was not in

good faith, or was not solicited or procured in good faith or in

accordance with the provisions” of the Bankruptcy Code.  11

U.S.C. § 1126(e); see also Century Glove, Inc. v. First Am.

Bank, 860 F.2d 94, 97 (3d Cir. 1988) (Section 1126(e) “grants

the bankruptcy court discretion to sanction any conduct that

taints the voting process, whether it violates a specific provision

or is in ‘bad faith.’”).

Section 1126(e) is often used to monitor the conduct of

creditors who seek to gain an untoward advantage over others in

the bankruptcy process.  In interpreting the predecessor
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The District Court also found the purported goal of the

Plan in paying asbestos claimants and definitively resolving the

asbestos liabilities of the debtor was consistent with the

objectives of the Bankruptcy Code.  The Certain Cancer

Claimants contend the purpose of the two-trust framework was

to secure improperly the required confirmation votes from a

privileged group of claimants at the expense of the future and

other non-participating claimants.  We will remand for further

consideration of good faith in light of the issues we have

identified with the two-trust structure.68



provision to § 1126(e), § 203 of the Bankruptcy Act, the

Supreme Court noted:

Its purpose was to prevent creditors from

participating who ‘by the use of obstructive

tactics and hold-up techniques exact for

themselves undue advantages from the other

stockholders who are cooperating.’  Bad faith was

to be attributed to claimants who opposed a plan

for a time until they were ‘bought off’; those who

‘refused to vote in favor of a plan unless . . . .

given some particular preferential advantage.’

Young v. Higbee Co., 324 U.S. 204, 211 n.10 (1945) (citing

Revision of the Bankruptcy Act: Hearings Before the Committee

on the Judiciary of the House of Representatives, 75th Cong.,

1st Sess. on H.R. 6439, Serial 9, at 180-82).  The Court

concluded § 203 was meant to apply to creditors “whose selfish

purpose was to obstruct a fair and feasible reorganization in the

hope that someone would pay them more than the ratable

equivalent of their proportionate part of the bankrupt assets.”

Id. at 211. See also In re Figter Ltd., 118 F.3d at 639 (“If a

person seeks to secure some untoward advantage over other

creditors for some ulterior motive, that will indicate bad faith.

But that does not mean that creditors are expected to approach

reorganization plan votes with a high degree of altruism[.]”)

(internal citation omitted).

This issue is also remanded for further consideration.
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69See 140 Cong. Rec. S4521-01, S4523 (Apr. 20, 1994)

(statement of Senator Heflin) (“[W]hen an asbestos-producing

company goes into bankruptcy and is faced with present and

future asbestos-related claims, the bankruptcy court can set up

a trust to pay the victims. The underlying company funds the

trust with securities and the company remains viable. Thus, the

company continues to generate assets to pay claims today and

into the future. In essence, the reorganized company becomes

the goose that lays the golden egg by remaining a viable

operation and maximizing the trust's assets to pay claims.”)
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VII.  Going Concern Requirement:

                             Section 524(g)(2)(B)(i)(II)

Section 524(g)(2)(B)(i)(II) provides that the asbestos

personal injury trust must be “funded in whole or in part by the

securities of 1 or more debtor involved in such plan and by the

obligation of such debtor or debtors to make future payments,

including dividends.”  The implication of this requirement is

that the reorganized debtor must be a going concern, such that

it is able to make future payments into the trust to provide an

“evergreen” funding source for future asbestos claimants.69

Both the Bankruptcy Court and the District Court found the

reorganized Combustion Engineering would engage in business

operations after consummation of the Plan.  The Bankruptcy

Court found Combustion Engineering “had a continuing real

estate business . . . . [and] is continuing in business post-

confirmation.” In re Combustion Eng’g, 295 B.R. at 485.  The



70But there are additional factors here.  One is the significant

financial contributions to the Asbestos PI Trust by non-debtors

ABB Limited, Basic and Lummus.  From the claimants’

perspective, it may make little economic difference whether the

source of future funds comes from the debtor or a third-party, so

long as a sufficient and reliable pool of assets remains available

to pay their claims.

Counterposed against this is the fact that the Asbestos PI

Trust is a closed fund, raising a possible concern should it hold

insufficient funds to pay all allowed claims against it.
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District Court likewise overruled a challenge to the § 524(g)

channeling injunction after concluding “the reorganized

Combustion Engineering will have a real estate business in

which it will own and lease properties.”

The record demonstrates the following facts.

Combustion Engineering’s post-confirmation business

operations would be, at most, minimal.  Combustion

Engineering would emerge from Chapter 11 with no employees,

no products or services, and in a cash neutral position.  Its sole

business activity would relate to the ownership of an

environmentally contaminated piece of real estate in

Connecticut (a so-called “brown field”) and related lease

activities.70

Although it is debatable whether Combustion

Engineering could satisfy § 524(g)(2)(B)(i)(II), it does not

appear that the Certain Cancer Claimants raised this issue.  They
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are the only parties, however, with standing to do so.  While the

Objecting Insurers argue that § 524(g)(2)(B)(i)(II) is not

satisfied, they do not have standing to raise this matter.

Therefore, we need not address it.

VIII.  Conclusion

For the foregoing reasons, we will vacate the order of the

District Court confirming Combustion Engineering’s Plan of

Reorganization and remand to the District Court for proceedings

consistent with this opinion.
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OPINION OF THE COURT 

_______________ 

 

JORDAN, Circuit Judge. 

 

 Hartford Accident and Indemnity Company, First State 

Insurance Company, and Twin City Fire Insurance Company 

(collectively, “Hartford”
1
); Century Indemnity Company and 

Westchester Fire Insurance Company (collectively, 

“Century”
2
); and National Union Fire Insurance Company of 

Pittsburgh, PA, Insurance Company of the State of 

Pennsylvania, Lexington Insurance Company, American 

Home Insurance Company, and other entities related to 

American International Group, Inc. (collectively, “AIG”) 

appeal from an order entered by the United States District 

Court for the Western District of Pennsylvania denying 

Hartford and Century standing to challenge the confirmation 

of a plan of reorganization filed by Global Industrial 

Technologies, Inc. (“GIT”) and affirming the plan‟s 

confirmation.
3
  Among other things, the District Court, 

                                              

      
1
 The Hartford Financial Services Group, Inc., is a 

parent corporation of all three insurers but is not party to this 

appeal.  

2
 Century Indemnity Company and Westchester Fire 

Insurance Company are both subsidiaries of parent company 

ACE Limited, which is not participating in this appeal. 

     
3
 The appellees are GIT, the Official Committee of 

Asbestos Creditors and Unsecured Trade Creditors, and the 

Legal Representatives for Future Asbestos and Silica 

Claimants.  In this opinion, when referring to arguments made 

Case: 08-3650     Document: 003110520763     Page: 5      Date Filed: 05/04/2011



6 

 

following the reasoning of the Bankruptcy Court, determined 

that Hartford and Century lacked standing to participate in 

bankruptcy proceedings concerning GIT‟s Chapter 11 

reorganization.  Because we conclude that Hartford and 

Century meet the standing requirements to be heard in those 

proceedings and that further factual development may aid in 

the resolution of other issues raised on appeal, we will vacate 

the District Court‟s order and have the case remanded to the 

Bankruptcy Court.  The decision we announce is no more far-

reaching than this: when a federal court gives its approval to a 

plan that allows a party to put its hands into other people‟s 

pockets, the ones with the pockets are entitled to be fully 

heard and to have their legitimate objections addressed.  In 

short, they at least have bankruptcy standing.
4
  

                                                                                                     

by all of the appellees, we attribute them simply to GIT for 

convenience.      

4
 We note at the outset our disagreement with our 

dissenting colleagues‟ characterization of this case as one that 

developed in the District and Bankruptcy Courts “with the 

full participation of the excess insurers.”  (Dissent slip op. at 

1.)  If the insurers, including appellants Harford and Century, 

had been granted standing by the Bankruptcy Court, it could 

rightly be said that they had had full participation.  But, 

though they had some opportunity to voice their objections, 

as is more fully described herein, they were denied standing 

to object to GIT‟s plan of reorganization.  That refusal to give 

them their proper place at the litigation table is the whole 

point of this appeal.   
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I. Background 

 

 This case arises from Chapter 11 petitions filed in 

2002 by GIT and certain of its subsidiaries.  GIT was formed 

in 1995 as a publicly traded holding company for several 

businesses, including manufacturers and sellers of refractory 

products.
5
  In 1998, as part of its strategy to grow and develop 

its refractory business, GIT acquired A.P. Green Industries, 

Inc. (“APG”),
6
 a long-time manufacturer and seller of 

refractory products.   

 

Before the mid-1970s, some of the products that APG 

manufactured had asbestos as an ingredient.  Although APG 

had stopped including asbestos in its products by 1976, its 

prior asbestos use triggered an avalanche of personal injury 

lawsuits.  Beginning in the 1980s and continuing through 

early 2002, APG spent approximately $448 million in 

resolving over 200,000 asbestos-related claims.  In addition to 

those claims, APG had, as of February 2002, approximately 

235,000 additional asbestos-related claims still pending 

against it.  From the portion of those pending claims that had 

been liquidated, APG had unpaid obligations totaling $491 

million.   

 

During that same period, APG also faced silica-related 

personal injury claims, though on a vastly smaller scale.  

                                              
5
 Refractory products are “construction-type materials 

specifically designed and manufactured for use in high-

temperature applications.”  (App. at 87) 

6
 For convenience, we refer to APG and its related 

entities collectively as “APG.” 
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From 1977 to 2002, APG dealt with 23 silica-related lawsuits.  

Travelers Indemnity Company spent approximately $312,000 

settling or litigating those suits on APG‟s behalf, with APG 

contributing $50,000 towards settlement of one of the suits.  

As of February 2002, APG had one silica-related suit, a class 

action consisting of 169 claims, pending against it in Texas 

state court.   

 

In February of 2002, GIT, APG, and certain related 

entities (collectively, the “debtors”) sought protection under 

Chapter 11 of the Bankruptcy Code because of adverse 

business conditions and the staggering number of asbestos-

related claims pending against them.  The debtors did not 

identify silica-related liability as a motivation for seeking 

bankruptcy relief.   

 

For their plan of reorganization (the “Plan”) to relieve 

them of asbestos-related liability, the debtors needed to obtain 

approval of the Plan by 75% of the then-current asbestos 

claimants.
7
  While the record is less than clear, it seems that, 

to solicit the required votes, the debtors necessarily reached 

out to those asbestos claimants‟ attorneys, many of whom 

also represented persons with silica-related claims against 

other companies.
8
  The availability of hundreds of millions of 

                                              
7
 Under 11 U.S.C. § 524(g)(2)(B)(ii)(IV)(bb), at least 

75% of a debtor‟s asbestos claimants must support an 

asbestos settlement trust, if a reorganization plan containing 

such a trust is to be confirmed. 

8
 We have before acknowledged that “[t]he realities of 

securing favorable votes from thousands of claimants to meet 

the 75% approval requirement forces debtors to work closely 
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dollars of insurance coverage was evidently assumed and 

ultimately featured prominently in the debtors‟ proposed 

Plan.  The Plan called for entry of a channeling injunction 

(the “Asbestos Injunction”) pursuant to which asbestos-

related claims that had or could be brought against the debtors 

would instead be channeled to a trust specifically created to 

assess and resolve claims (the “APG Asbestos Trust”).
9
  The 

Plan also called for entry of an injunction (the “Silica 

Injunction”) channeling silica-related claims to a silica trust 

(the “APG Silica Trust”; together with the APG Asbestos 

Trust, the “Trusts”).
10

  Insurance was to fund both Trusts, 

                                                                                                     

with the few attorneys who represent large numbers of injured 

claimants.”  In re Congoleum Corp., 426 F.3d 675, 680 (3d 

Cir. 2005). 

9
 Pursuant to 11 U.S.C. § 524(g), a bankruptcy court 

may enjoin asbestos-related litigation against a debtor or 

qualifying third party and channel the claims into a settlement 

trust if the court determines (1) “the debtor is likely to be 

subject to substantial future demands for payment arising out 

of” asbestos-related claims; (2) “the actual amounts, numbers, 

and timing of such future demands cannot be determined”; 

and (3) “pursuit of such demands outside the [trust] is likely 

to threaten the [reorganization] plan‟s purpose to deal 

equitably with claims and future demands.”  11 U.S.C. 

§ 24(g)(2)(B)(ii). 

10
 While § 524(g) of the Bankruptcy Code only 

expressly authorizes the establishment of a trust and the entry 

of a channeling injunction to address asbestos liability, 

several courts have concluded that trusts and channeling 

injunctions may be authorized under § 105(a) and 

§ 1123(b)(6) of the Bankruptcy Code to address other mass 
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either in the form of cash from APG‟s settlement of disputes 

involving certain insurance policies or, with respect to the 

APG Silica Trust, in the form of insurance coverage under 

certain policies to be assigned to the APG Silica Trust by 

APG.
11

  Hartford and Century were among the insurers whose 

policies were to be assigned to the APG Silica Trust.
12

      

                                                                                                     

tort liabilities where a trust and channeling injunction would 

play “an important part in the debtor‟s reorganization plan.”  

SEC v. Drexel Burnham Lambert Group, Inc. (In re Drexel 

Burnham Lambert Group, Inc.), 960 F.2d 285, 293 (2d Cir. 

1992) (authorizing channeling injunction for securities class 

action claims); see also Class Five Nev. Claimants v. Dow 

Corning Corp. (In re Dow Corning Corp.), 280 F.3d 648 (6th 

Cir. 2002) (authorizing channeling injunction for silicone 

breast implant claims); Menard-Sanford v. Mabey (In re A.H. 

Robbins Co.), 880 F.2d 694 (4th Cir. 1989) (authorizing 

channeling injunction for Dalkon Shield birth control device 

claims).  Under the debtors‟ proposed Plan, only silica claims 

based on pre-petition exposure would be channeled to the 

APG Silica Trust.  Claims based on post-petition exposure 

were to become the responsibility of the reorganized debtors.   

11
 Several insurers disputed their obligations under 

policies issued to APG.  APG subsequently reached 

settlement agreements with those insurers, releasing them 

from liability under their policies.  In exchange, APG 

received approximately $365.6 million, of which $31.5 

million was to be used to fund the APG Silica Trust.  The 

APG Silica Trust was otherwise to be funded by the 

assignment of certain insurance policies that debtors believe 

provide coverage for silica-related liabilities.   

12
 Because we are only concerned at this point with 
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Regarding the rights of Hartford, Century, and the 

other insurers whose policies were to be assigned to the APG 

Silica Trust, the Plan provided that nothing therein or in Plan-

related documents or in the Bankruptcy Court‟s confirmation 

order would preclude those insurers from asserting any rights 

or defenses under the policies, except those related to “anti-

assignment provisions.”  Hartford‟s and Century‟s coverage 

obligations to the APG Silica Trust would still be contingent 

on the APG Silica Trust incurring liability and any claims for 

reimbursement overcoming Hartford‟s and Century‟s 

coverage defenses.   

 

For the Plan to be approved as designed (i.e., with the 

inclusion of the Silica Injunction), the debtors needed to show 

that the Plan‟s resolution of silica-related claims is necessary 

or appropriate under 11 U.S.C. § 105(a), which, under our 

precedent, requires showing with specificity that the Silica 

Injunction is both necessary to the reorganization and fair.
13

   

See Gillman v. Continental Airlines (In re Continental 

Airlines), 203 F.3d 203, 214 (3d Cir. 2000) (holding that a 

third-party injunction would only be proper under § 105(a) if 

                                                                                                     

whether the putative injuries inflicted by the APG Silica Trust 

and Silica Injunction provide bankruptcy standing for 

Hartford and Century, we refer to those injuries only as they 

relate to Hartford and Century, even though those injuries 

would appear to be common to all insurers whose policies 

were assigned to the APG Silica Trust. 

13
 Section 105(a) of the Bankruptcy Code provides that 

“[t]he court may issue any order, process, or judgment that is 

necessary or appropriate to carry out the provisions of this 

title.”  11 U.S.C. § 105(a). 
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the proponents of the injunction demonstrated with specificity 

that such an injunction was both necessary to the 

reorganization and fair).  In practical terms, this meant 

showing that the silica-related liability was sufficiently 

onerous to jeopardize the debtors‟ reorganization if not 

resolved via the Silica Injunction and APG Silica Trust.  See 

id. at 215 (noting that the debtors had failed to show the 

necessity of the injunction where they had not demonstrated 

that the success of the reorganization hinged in any way on 

the issuance of the injunction).   

 

With that as background, the debtors obtained a list of 

silica claimants from another company‟s bankruptcy and then 

solicited confirmation votes from those claimants‟ counsel.  

An explosion of silica claims ensued.  Ultimately, 5,125 votes 

for the debtors‟ Plan were cast on behalf of persons alleging 

that APG was responsible for their claimed silica-related 

injuries.  The majority of those votes were submitted by a 

handful of law firms, with five law firms accounting for 4,039 

votes.  Each of the law firms that submitted votes on behalf of 

silica claimants also submitted votes on behalf of asbestos 

claimants.  The requisite majority of both groups of claimants 

voted in favor of the Plan.   

 

In June 2006, the Bankruptcy Court held a hearing on 

plan confirmation.  Hartford, Century, and AIG (collectively, 

the “Objecting Insurers”) objected to the Plan, asserting that 

the APG Silica Trust and the Silica Injunction were the 

products of collusion with the asbestos claimants‟ counsel 

and, under § 105 of the Bankruptcy Code, were neither 

necessary nor appropriate for the debtors‟ successful 

reorganization.  In response, the Bankruptcy Court continued 

the confirmation hearing and ordered the silica claimants to 
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provide supplemental information regarding their silica-

related diagnoses, their exposure to APG‟s silica products, 

and any prior diagnoses of or claims for asbestos-related 

diseases.  The claimants then provided several thousand 

supplemental submissions, many of which were duplicative 

or otherwise deficient.  Ultimately 4,626 individual silica 

claims were recognized to be at issue.
14

   

 

 In October 2006, the Bankruptcy Court resumed the 

confirmation hearing, during which the Objecting Insurers 

pressed their reasons for questioning the legitimacy of the 

silica claims.  One set of criticisms stemmed from findings 

provided by the Manville Personal Injury Settlement Trust 

(the “Manville Trust”), which was established for asbestos-

related claims associated with the bankruptcy of the Johns-

Manville Corporation.   The Manville Trust found that certain 

                                              
14

 At some point after the silica claimant votes were 

solicited, Robert G. Taylor II, P.C., withdrew 489 of the 525 

silica claimant votes that it had cast, explaining that those 

claimants‟ claims had been dismissed in litigation.  That left 

4,636 silica claimants, from which 4,822 supplemental 

submissions were received.  The Objecting Insurers 

concluded, after reviewing the supplemental submissions, that 

196 were duplicates and so, subtracting those from the 4,822 

received, conducted their claims analysis with 4,626 unique 

claims as their starting point.  In contrast, the debtors 

apparently subtracted the 489 withdrawn claimants from the 

5,125 original claimants and conducted their claims analysis 

with 4,636 remaining silica claimants as their starting point.  

For our purposes, the discrepancy between the two starting 

points is immaterial. 
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physicians‟ diagnoses were not credible and, accordingly, it 

banned those physicians.
15

  The Manville Trust also found 

that certain physicians generated a “high volume” of 

diagnoses that, at a high rate, proved to be inaccurate.  

According to the Objecting Insurers, those Manville Trust 

findings are germane here because, of the silica claimants in 

the GIT bankruptcy who identified a diagnosing physician or 

facility, 56.9% indicate a diagnosis by a physician or facility 

that has been banned by the Manville Trust.  An additional 

27.8% of such claims are suspect, the Objecting Insurers 

argued, because they involve diagnoses by two of the 

physicians singled out by the Manville Trust for being highly 

unreliable.     

 

Another set of criticisms presented to the Bankruptcy 

Court stemmed from findings made in the course of 

multidistrict litigation involving silica products liability.  The 

United States District Court for the Southern District of 

Texas, which was charged with handling the multidistrict 

litigation, discounted several physicians‟ diagnoses because 

of their diagnostic methods, which the Court described as 

“rang[ing] from questionable to abysmal.”  In re Silica 

Products Liability Litig., 398 F. Supp. 2d 563, 622 (S.D. Tex. 

2005).  In particular, the Silica Products Court disparaged 

silica claims brought by people who had earlier been 

diagnosed with an asbestos-related disease or had filed an 

asbestos-related claim against an asbestos trust, noting that “a 

                                              
15

 While the record before us is not explicit on this 

point, we understand that the “banning” of physicians means 

that the Manville Trust would not accept claims supported by 

those physicians‟ diagnoses. 
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golfer is more likely to hit a hole-in-one than an occupational 

medicine specialist is to find a single case of both silicosis 

and asbestosis.”
16

  Id. at 603.   

 

The Objecting Insurers pointed out to the Bankruptcy 

Court – and the debtors acknowledged – that 55.5% of the 

silica claims at issue in this case involve diagnoses from 

physicians who were discredited by the Silica Products Court.  

The Objecting Insurers further pointed out that more than half 

of the silica claims are from persons who had either been 

diagnosed with an asbestos-related disease or filed an 

asbestos-related claim against an asbestos trust or both, thus 

making their silicosis diagnoses highly suspect.  All told, the 

Bankruptcy Court heard evidence questioning the legitimacy 

of 91.5% of the silica claims made against the debtors.   

 

Notwithstanding that evidence, the Bankruptcy Court 

confirmed the Plan on November 14, 2007, concluding that 

the APG Silica Trust and the Silica Injunction were necessary 

to the debtors‟ reorganization.  The Bankruptcy Court made 

no findings as to the legitimacy of the silica claims, but it did 

credit the debtors‟ projection of future silica claims and 

reasoned that “[w]hether or not [the] claims prove to be 

compensable, [the debtors] must address them, either in the 

tort system with its inherent risks and the possibility that any 

                                              
16

 As an example, the Court noted the questionable 

diagnoses generated by one small diagnostic company, which, 

despite the extreme improbability of persons having both 

silicosis and asbestosis, had purportedly discovered 4,000 

such persons by “park[ing] a van in some parking lots.”  

Silica Products, 398 F. Supp. 2d at 603. 
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one judgment could be materially adverse and constitute a 

default under its financing covenants, or through a trust.”
17

   

 

The Bankruptcy Court also determined that Hartford 

and Century lacked standing to object to the Plan.
18

  The 

Court rejected Hartford‟s and Century‟s arguments that they 

had suffered injury from the Plan, concluding that the 

assignment of Hartford‟s and Century‟s policies to the APG 

Silica Trust in contravention of the policies‟ anti-assignment 

provisions was not injurious because the Bankruptcy Code 

and state law rendered those provisions a nullity.  The Court 

further reasoned that any potential financial harm arising out 

of the assignments was too speculative because Hartford and 

Century had not contributed and were not required to 

contribute “anything” to the APG Silica Trust and would still 

be able to assert their coverage defenses and contractual 

                                              
17

 Contrary to the Dissent‟s assertion that “the 

Bankruptcy Court … established the facial legitimacy of [the 

silicosis] claims” (Dissent slip op. at 1), the Court‟s opinion 

shows that it declined to make any findings of legitimacy, and 

its solicitation of proffers from the silica claimants cannot 

credibly be viewed as an endorsement of the claims.  Thus, 

even if we accept the Dissent‟s contention that the Objecting 

Insurers do not challenge the Bankruptcy Court‟s factual 

findings, that does not mean that the facial legitimacy of the 

silica claims has been conceded, as the Dissent seems to 

suggest.  (Id.)  Rather, the factual premise of the Objecting 

Insurers‟ position on appeal remains that the silica claims are 

not legitimate.       

18
 Because AIG was not just an insurer but also a 

creditor, its standing was not contested.   
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rights if ever faced with putative obligations to reimburse the 

APG Silica Trust on silica-related claims.
19

  The District 

Court affirmed the Bankruptcy Court‟s confirmation of the 

plan and its determination that Hartford and Century lacked 

standing to challenge the Plan.   

 

In the timely appeal now before us, the Objecting 

Insurers challenge both the ruling that Hartford and Century 

lacked standing to object to the GIT Plan and the ruling that 

the APG Silica Trust and Silica Injunction are lawful.
20

  Also 

                                              
19

 To say that the Plan does not require Hartford and 

Century to contribute “anything” to the APG Silica Trust is 

an overstatement because, as outlined above, the Plan calls 

for the Hartford‟s and Century‟s policies to be assigned to the 

APG Silica Trust, which is certainly “something.”  Even if we 

were to understand the Bankruptcy Court to mean that 

Hartford and Century are not required to contribute any 

funds, the reality is that, by requiring Hartford and Century to 

provide insurance coverage, the Plan requires them to make 

significant contributions to the APG Silica Trust. 

20 
The Objecting Insurers challenge the Bankruptcy 

Court‟s determination that the APG Silica Trust and the Silica 

Injunction were necessary to the debtors‟ reorganization and 

thus lawful pursuant to 11 U.S.C. § 105, arguing that the 

debtors faced no significant silica-related liability other than 

that generated through collusion with the claimants‟ counsel.  

Separately, AIG, in its status as a creditor, argues that the 

APG Silica Trust violates both 11 U.S.C. §§ 502(a) and 

502(b)(1).  Specifically, AIG argues that the APG Silica Trust 

violates § 502(b)(1) because its distribution procedures permit 

payment of claims that could not be paid outside of 
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implicated is the Objecting Insurers‟ standing to bring this 

appeal.
21

 

 

                                                                                                     

bankruptcy – claims that AIG asserts are precluded in the tort 

system because they post-date APG‟s implementation of 

safety measures in 2000.  AIG argues that those distribution 

procedures also violate § 502(a) by divesting AIG, as a party 

in interest, of its right to object to the payment of such claims. 

21 
Although GIT concedes that AIG had standing in the 

Bankruptcy Court, GIT contends that AIG fails the more 

stringent “persons aggrieved” standard for bankruptcy 

appellate standing discussed in In re Combustion 

Engineering, Inc., 391 F.3d 190, 215 (3d Cir. 2004) 

(explaining that “[a]ppellate standing in the bankruptcy 

context is more restrictive than Article III standing” and that 

“parties involved in bankruptcy proceedings” may 

nonetheless lack standing to appeal).  
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II. Discussion
22

 

 

 A. Standard of Review 

 

 “In this appeal, we „stand in the shoes‟ of the District 

Court and review the Bankruptcy Court‟s decision.”  In re 

Pransky, 318 F.3d 536, 542 (3d Cir. 2003) (quoting In re 

Krystal Cadillac Oldsmobile GMC Truck, Inc., 142 F.3d 631, 

635 (3d Cir. 1998)).  Accordingly, we review the Bankruptcy 

Court‟s legal conclusions de novo and its factual findings for 

clear error.  Id.   A court‟s decision regarding standing is a 

legal conclusion subject to de novo review.  Danvers Motor 

Co. v. Ford Motor Co., 432 F.3d 286, 291 (3d Cir. 2005). 

 

 B. Standing 

 

As alluded to previously, two types of standing are 

contested here:  Hartford‟s and Century‟s standing to object 

to the confirmation of the GIT Plan in the Bankruptcy Court 

(“bankruptcy standing”) and the standing of each of the 

                                              
22

 The District Court had original jurisdiction over the 

GIT Chapter 11 proceedings pursuant to 28 U.S.C. § 1334(a) 

and referred the matter to the Bankruptcy Court pursuant to 

28 U.S.C. § 157(a).  The Bankruptcy Court had jurisdiction 

over the plan confirmation proceedings pursuant to 28 U.S.C. 

§ 1334(b).  The District Court had jurisdiction over 

Hartford‟s appeal of the confirmed reorganization plan under 

28 U.S.C. § 158(a).  We have jurisdiction over the current 

appeal pursuant to 28 U.S.C. § 158(d)(1).  Moreover, because 

the District Court=s order affirming plan confirmation was a 

final order, we have jurisdiction under 28 U.S.C. § 1291. 

Case: 08-3650     Document: 003110520763     Page: 19      Date Filed: 05/04/2011



20 

 

Objecting Insurers to appeal that confirmation ruling 

(“appellate standing”).  However, our disposition of this 

appeal treats only the first of those, bankruptcy standing.  

Because we conclude that Hartford and Century have 

bankruptcy standing and that further development of the 

factual record may aid in the resolution of other issues, 

including appellate standing, the appropriate remedy is a 

remand that will allow the Bankruptcy Court to hear Hartford 

and Century and to make a more fully informed decision.  

We, therefore, address only bankruptcy standing at this 

time.
23

 

                                              
23

 If it turns out that the Plan is not confirmed, that 

would in all likelihood render moot any consideration of other 

issues raised by the Objecting Insurers, including their 

appellate standing.  The “appellate standing” to which we 

refer and which we decline to address at this time is standing 

to appeal the substance of the bankruptcy court‟s decision.  

Standing in that regard is distinct from standing to appeal the 

bankruptcy court‟s decision regarding bankruptcy standing.  

With respect to the latter, we have stated in a non-bankruptcy 

context that “[a] party denied standing to sue, or to intervene, 

or to object, may obviously appeal such a determination.”  In 

re Pittsburgh & Lake Erie R.R. Co. Sec. & Antitrust Litig., 

543 F.2d 1058, 1064 (3d Cir. 1976).  Applying that principle 

in the bankruptcy context makes intuitive sense, since to 

require a party to satisfy the more stringent standard for 

bankruptcy appellate standing, Combustion Eng’g, 391 F.3d 

at 215, before addressing the question of whether the party 

satisfied the more relaxed standard for bankruptcy standing, 

PWS Holding, 228 F.3d at 249, would be putting the cart 

before the horse.  Moreover, it would risk leaving parties in 

interest who have been erroneously denied bankruptcy 
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To object to the confirmation of a reorganization plan 

in bankruptcy court, a party must, in the first instance, meet 

the requirements for standing that litigants in all federal cases 

face under Article III of the Constitution.  See Danvers, 432 

F.3d at 290-91.  A party seeking constitutional standing must 

demonstrate an “injury in fact” that is “concrete”, “distinct 

and palpable”, and “actual or imminent.”  Whitmore v. 

Arkansas, 495 U.S. 149, 155 (1990).  Additionally, the party 

must establish that the injury “fairly can be traced to the 

challenged action and is likely to be redressed by a favorable 

decision.”  Id. (internal quotations omitted).  We have noted 

that “[t]he contours of the injury-in-fact requirement, while 

not precisely defined, are very generous.”  Bowman v. Wilson, 

672 F.2d 1145, 1151 (3d Cir. 1982).  The standard is met as 

long as the party alleges a “specific, „identifiable trifle‟ of 

injury,” id. (quoting United States v. Students Challenging 

Regulatory Agency Procedures, 412 U.S. 669, 686-90, 690 

n.14 (1973)), or a “personal stake in the outcome of [the] 

litigation,” The Pitt News v. Fisher, 215 F.3d 354, 360 (3d 

Cir. 2000).  See In re Congoleum Corp., 426 F.3d 675, 685 

(3d Cir. 2005) (“Article III standing need not be financial and 

only need be fairly traceable to the alleged illegal action.”). 

                                                                                                     

standing, but who do not meet the more stringent 

requirements for appellate standing, without legal redress for 

that error.  We have implicitly adhered to that principle in the 

bankruptcy context by resolving bankruptcy standing issues 

on appeal without reaching the question of bankruptcy 

appellate standing.  See, e.g., In re Amatex Corp., 755 F.2d 

1034 (3d Cir. 1985) (addressing, inter alia, a would-be 

intervenor's “party-in-interest” standing without reaching the 

question of whether he had bankruptcy appellate standing). 

Case: 08-3650     Document: 003110520763     Page: 21      Date Filed: 05/04/2011



22 

 

Standing in bankruptcy cases is also governed by the 

terms of 11 U.S.C. § 1109(b), which provides that “[a] party 

in interest, including the debtor, the trustee, a creditors‟ 

committee, an equity security holders‟ committee, a creditor, 

an equity security holder, or any indenture trustee, may raise 

and may appear and be heard on any issue in a case under this 

chapter.”  11 U.S.C. § 1109(b).  The list of potential parties in 

interest in § 1109(b) is not exclusive.  On the contrary, that 

section “has been construed to create a broad right of 

participation in Chapter 11 cases.”  In re Combustion Eng’g, 

Inc., 391 F.3d 190, 214 n.21 (3d Cir. 2004).  The United 

States Court of Appeals for the Seventh Circuit has described 

a party in interest as “anyone who has a legally protected 

interest that could be affected by a bankruptcy proceeding.”  

In re James Wilson Associates, 965 F.2d 160, 169 (7th Cir. 

1992).  That “party in interest” test comports with our own 

definition of a “party in interest” as one who “has a sufficient 

stake in the proceeding so as to require representation.”  In re 

Amatex Corp., 755 F.2d 1034, 1042 (3d Cir. 1985).  We thus 

adopt the test set forth by the Seventh Circuit in James Wilson 

as a helpful amplification of our definition in Amatex.  Status 

as a party in interest is of particular relevance here because 

the Bankruptcy Code expressly provides that parties in 

interest “may object to confirmation of a plan.”  11 U.S.C. 

§ 1128(b).     

 

In applying the teachings of James Wilson and Amatex, 

we are guided by our previous statement that “[s]ection 

1109(b) must be construed broadly to permit parties affected 

by a chapter 11 proceeding to appear and be heard.”  Amatex, 

755 F.2d at 1042 (citation omitted) (internal quotation marks 

omitted).  The District Court described the Bankruptcy 

Code‟s “party in interest” standard as “more exacting” than 
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the constitutional injury-in-fact requirement (App. at 15),
24

 

but we think that is a misunderstanding of the Code.  

Persuasive authority indicates that Article III standing and 

standing under the Bankruptcy Code are effectively co-

extensive.  Compare, e.g., The Pitt News, 215 F.3d at 360 

(injury-in-fact requires a “personal stake” in litigation), and 

Danvers, 432 F.3d at 291 (same), with Amatex, 755 F.2d at 

1042 (party in interest must have a “sufficient stake” in 

bankruptcy proceedings).  Interpreting the “party in interest” 

requirement as an additional obstacle to bankruptcy standing 

would frustrate the purpose of § 1109(b), which was intended 

to “confer[] broad standing at the trial level,” In re PWS 

Holding Corp., 228 F.3d 224, 249 (3d Cir. 2000), and to 

“continue[] in [the] tradition” of “encourag[ing] and 

promot[ing] greater participation in reorganization cases,”  

Amatex, 755 F.2d at 1042.
25

  

                                              

      
24

 The District Court drew that proposition from In re 

Fuller-Austin Insulation, No. 98-2038-JJF, 1998 WL 812388, 

at *3 (D. Del. 1998), an unpublished decision that relies on a 

standing analysis in bankruptcy cases under Second Circuit 

precedent.  However, that precedent established that the test 

for appellate standing, not the statutory limitation on 

bankruptcy standing, is “more exacting than the constitutional 

case or controversy requirement imposed by Article III.”  

Kane v. Johns-Manville Corp., 843 F.2d 636, 642 n.2 (2d Cir. 

1988).   Properly understood, Kane is uncontroversial and in 

accord with our own precedent.  See, e.g., Combustion Eng’g, 

391 F.3d at 215; Travelers Ins. Co. v. H.K. Porter Co., 45 

F.3d 737, 741 (3d Cir. 1995). 

25
 Without a contrary signal from Congress, we will 

not read a provision that confers a broad right of participation 
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The question, then, is whether Hartford and Century 

have demonstrated some injury-in-fact, i.e., some “specific, 

„identifiable trifle‟ of injury,” Bowman, 672 F.2d at 1151, or 

“personal stake in the outcome of [the] litigation,” The Pitt 

News, 215 F.3d at 360, that is fairly traceable to the GIT 

                                                                                                     

to be a restriction on access to bankruptcy proceedings.  

Indeed, some commentators have questioned whether 

standing under § 1109(b) is broader than Article III standing.  

Paul P. Daley & George W. Shuster, Jr., Bankruptcy Court 

Jurisdiction, 3 DEPAUL BUS. & COM. L.J. 383, 405-06 

(2005); see also Nathalie D. Martin, Noneconomic Interests 

in Bankruptcy: Standing on the Outside Looking In, 59 OHIO 

ST. L. J. 429, 448-51 (1998) (arguing that parties should have 

standing to assert non-pecuniary interests in bankruptcy court 

and contending that “judges in all fora operate under a world 

view that most easily recognizes economic interests over 

other interests”).  The courts that have considered that 

question, however, have determined that bankruptcy standing 

is not broader than standing under Article III.  E.g., Baron & 

Budd, P.C. v. Unsecured Asbestos Claimants Comm., 321 

B.R. 147, 158 (D.N.J. 2005); Hobson v. Travelstead (In re 

Travelstead), 227 B.R. 638, 649-50 (D. Md. 1998); SWE & C 

Liquidating Trust v. Saudi Arabian Oil Co. (In re Stone & 

Webster, Inc.), 373 B.R. 353, 361 (Bankr. D. Del. 2007); In 

re A.P.I., Inc., 331 B.R. 828, 859-60 (Bankr. D. Minn. 2005).  

Leaving aside the logical problem in thinking that the 

constitutional foundation of all standing could support a yet 

broader standing opportunity, there is no occasion for us to 

decide the issue here, because, as we discuss, we are satisfied 

that Hartford and Century have Article III standing and that 

bankruptcy standing is at least that broad. 

Case: 08-3650     Document: 003110520763     Page: 24      Date Filed: 05/04/2011



25 

 

Plan.
26

  To put it in “party in interest” terms, the question is 

simply whether Hartford and Century have legally protected 

interests that could be affected by the GIT Plan.  Hartford and 

Century of course assert that they do.  In essence, their 

argument is that, as funding sources who will have to address 

the liabilities of the APG Silica Trust, they have more than a 

trifling injury and certainly have a personal stake in whether 

the Plan is approved.  GIT, on the other hand, contends that 

Hartford and Century do not have standing because the Plan 

preserves their coverage defenses and therefore is “insurance 

neutral,” thus making pecuniary injury arising out of the Plan 

too speculative.
27

  

 

We addressed the concept of “insurance neutrality” in 

Combustion Engineering, holding that certain insurers there 

did not have appellate standing to challenge a plan calling for 

                                              
26

 Injury-in-fact and traceability to the GIT Plan cover 

the injury and causation elements of Article III standing.  

There is no dispute that the third element for Article III 

standing, redressability, exists, since the issues raised by 

Hartford and Century can be resolved by a ruling in their 

favor.  

27
 GIT also contends, consistent with the Bankruptcy 

Court‟s holding, that the anti-assignment provisions in the 

Objecting Insurers‟ policies are rendered null by the 

Bankruptcy Code and state law.  We need not address that 

argument here because our holding with respect to Hartford‟s 

and Century‟s bankruptcy standing is alone enough to require 

remand.  Moreover, the discussion of anti-assignment 

provisions in Combustion Engineering, 391 F.3d at 218-20, 

should suffice. 
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them to fund an asbestos trust because the plan, through its 

“neutrality” provision, neither increased the insurers‟ pre-

petition obligations nor impaired their pre-petition contractual 

rights under the subject insurance policies.  See 391 F.3d at 

218.  “Insurance neutrality” is a meaningful concept where, as 

in Combustion Engineering, a plan does not materially alter 

the quantum of liability that the insurers would be called to 

absorb.  Indeed, in Combustion Engineering, the pre-petition 

quantum of asbestos liability was known from four decades of 

asbestos litigation, and moving the pre-petition asbestos 

claims out of the tort system and into a trust system did not 

increase in any meaningful way the insurers‟ pre-petition 

exposure to asbestos liability.
28

  See Combustion Eng’g, 391 

F.3d at 200-01.   

 

Here, however, the Plan‟s promise of an APG Silica 

Trust appears to have staggeringly increased – by more than 

27 times – the pre-petition liability exposure.  Thus, on the 

record here, it cannot fairly be said that the GIT plan is 

“insurance neutral” in the same sense as was the plan at issue 

in Combustion Engineering.   

 

                                              
28

 During the plan negotiations in Combustion 

Engineering, an additional 25,000 to 30,000 additional 

claimants came forward.  391 F.3d at 205.  That number, 

while large in the abstract, does not represent a material 

increase in pre-petition obligations when one considers that 

Combustion Engineering had, from the mid-1970s to 2002, 

dealt with hundreds of thousands of asbestos claims.  See id. 

at 203. 
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Nor do we think the plan‟s adverse effects on Hartford 

and Century are too speculative to be recognized.  In Clinton 

v. City of New York, 524 U.S. 417 (1998), the Supreme Court 

acknowledged the standing of two groups of plaintiffs who 

were seeking to challenge the Line Item Veto Act.
29

  One 

group, the City of New York and various healthcare 

providers, claimed an injury stemming from the President‟s 

veto of a statutory provision forgiving the State of New York 

a healthcare-related, multi-billion-dollar tax debt to the 

United States.  Id. at 425-26.  Without that forgiveness, the 

City and the healthcare providers were required to make 

retroactive tax payments to the State, unless the Department 

of Health and Human Services granted a request that the State 

had made for a waiver of the debt.  Id. at 422, 430.  The 

federal Government argued that the injury was too 

speculative to create standing because the State‟s waiver 

request was still pending.  Id. at 430.  But the Supreme Court 

disagreed, comparing the veto to 

 

the judgment of an appellate court setting aside 

a verdict for the defendant and remanding for a 

new trial of a multibillion dollar damages claim.  

Even if the outcome of the second trial is 

speculative, the reversal, like the President‟s 

cancellation, causes a significant immediate 

                                              
29

 The Line Item Veto Act of 1996, 2 U.S.C. §§ 691-

692 (1996), gave the President power to cancel certain types 

of statutory provisions that had been signed into law.  See 

Clinton, 524 U.S. at 420-21, 436.  The Supreme Court 

ultimately held the Act to be unconstitutional as a violation of 

the Presentment Clause, Article I, § 7.  See id. at 447-48.     
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injury by depriving the defendant of a favorable 

final judgment.  The revival of a substantial 

contingent liability immediately and directly 

affects the borrowing power, financial strength, 

and fiscal planning of the potential obligor. 

 

Id. at 430-31. 

 

The second group of plaintiffs in Clinton was a 

farmers‟ cooperative representing potato growers and an 

individual member of that cooperative.  Those plaintiffs 

challenged the veto of a limited tax benefit that Congress had 

enacted to enable the transfer of commodity processing 

facilities to farmers‟ cooperatives.  Id. at 425, 432.  Again, the 

Government contended that the plaintiffs‟ injuries were too 

speculative, this time because there was no guarantee that, 

absent the veto, the cooperative would have been able to 

purchase a processing facility.  Id. at 430-32.  And, again, the 

Court rejected the Government=s argument.  Id. at 432.  The 

President, according to the Court, had deprived the 

cooperative of a “statutory bargaining chip, ... inflict[ing] a 

sufficient likelihood of economic injury to establish standing 

under our precedents.”  Id. (citations omitted).   

 

By acknowledging the standing of the New York 

healthcare providers and New York City, as well as the 

farmers‟ cooperative, the Supreme Court established that an 

injury‟s having a contingent aspect does not necessarily make 

that injury incognizable under Article III.  Clinton recognizes 

that a tangible disadvantage to the affected party can lead to 

standing.
30

 

                                              
30 

The Dissent would restrict Clinton solely to cases of 
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Here, the plan‟s creation of the APG Silica Trust led to 

a manifold increase in silica-related claims.  That constitutes 

a tangible disadvantage to Hartford and Century, which, 

despite having their coverage defenses available, will be 

faced with coverage obligations to the APG Silica Trust in a 

world that recognizes the existence of over 4,600 silica-

related claims, as opposed to a pre-Plan world that recognized 

only 169.  Indeed, the Plan-triggered explosion of new claims 

creates an entirely new set of administrative costs, including 

the investigative burden of finding any meritorious suits in 

the haystack of potentially fraudulent ones.  Those costs will 

be enormous, even if Hartford and Century never pay a single 

                                                                                                     

judicial review of legislation.  Nothing in Clinton itself 

warrants that limitation, nor does the decision of the United 

States Court of Appeals for the District of Columbia Circuit 

that the Dissent cites.  That decision, Newdow v. Roberts, 603 

F.3d 1002 (D.C. Cir. 2010), distinguished Clinton from the 

controversy then before the D.C. Circuit by noting that the 

plaintiffs in Newdow were not asking the Court to serve as an 

interpreter of statutory text but were objecting to religious 

elements in President Obama‟s inaugural ceremony.  Not 

surprisingly, the D.C. Circuit observed that a “decision 

committed to the executive discretion of the President or the 

personal discretion of the President-elect” is far different 

from a statute, as was at issue in Clinton.  Id. at 1012.  We 

certainly agree that “[a] court-whether via injunctive or 

declaratory relief-does not sit in judgment of a President's 

executive decisions.”  That, however, has nothing to do with 

the standing issue before us, contrary to the implication of the 

Dissent. 
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dollar of indemnity.
31

  Accordingly, even if Hartford‟s and 

Century‟s ultimate liability is contingent, the harm to 

Hartford and Century from the Plan is hardly too speculative 

for them to be parties in interest. 

 

The suspect circumstances surrounding the creation of 

the APG Silica Trust and the questionable provenance of the 

silica-related claims also fall in favor of recognizing Hartford 

and Century as parties in interest.  We held in Congoleum that 

insurers had appellate standing to raise an issue regarding 

disqualification of counsel, reasoning that the issue 

“implicate[d] the integrity of the bankruptcy court proceeding 

as a whole” and would “affect the fairness of the entire 

bankruptcy proceeding.”  426 F.3d at 685.  In addition, we 

noted that granting standing to those insurers was appropriate, 

                                              
31

 The real and immediate cost of exponentially 

increased liability exposure and new administrative burdens is 

ignored by our dissenting colleagues, who claim that “[t]he 

fact that the policies are unchanged by the Reorganization 

Plan is dispositive.”  (Dissent slip op. at 5.)  Even on the 

Dissent‟s terms, however, focusing just on contract law, it is 

not accurate to say that the contract language alone is the be-

all and end-all for resolving a dispute.   “The important 

question is whether an unanticipated circumstance has made 

performance of the promise vitally different from what should 

reasonably have been within the contemplation of both parties 

when they entered into the contract.  If so, the risk should not 

fairly be thrown upon the promisor.”  City of Littleton v. 

Employers Fire Ins. Co., 453 P.2d 810, 812 (Colo. 1969) 

(quoting 6 Williston, Contracts § 1931 (rev. ed.)).  
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since it was “highly unlikely that any of the parties other than 

the insurers” would raise the issue.  Id. at 687.   

 

Here, the integrity of the bankruptcy proceeding is 

called into question by nonfrivolous allegations of collusion 

between GIT and the asbestos claimants‟ counsel in 

negotiating the establishment of the APG Silica Trust and 

Silica Injunction.  Not to put too fine a point on it, the 

assertion is that GIT sold out Hartford, Century, and 

similarly-situated insurers by setting up a system in which 

they would pay for newly ginned-up silica claims in exchange 

for the asbestos claimants casting their votes in favor of the 

GIT Plan.  It is a profoundly serious charge and not without 

record support.  Moreover, it is a charge that apparently no 

one has an incentive to pursue, other than the insurers slated 

to provide coverage to the APG Silica Trust.  Since the 

circumstances in Congoleum gave rise to the “more 

restrictive” appellate standing for the insurers there, id. at 

685, we think the circumstances here, which may be more 

disturbing, certainly give rise to bankruptcy standing for 

Hartford and Century.
32

 

                                              
32

 The Dissent evidently dismisses our standing 

analysis as founded on nothing more than a naïve concern 

about some largely imagined and contingent occurrence of 

the sort common to insurers‟ risk-taking.  (See Dissent slip 

op. at 6-7 (“[T]o say that an insurance company is worried 

that its risk for future indemnity obligations might be larger 

than it projected when it established the insurance policy is 

another way of describing the leitmotif of the insurance 

industry within the normal course of business.”).)   Whatever 

else the normal course of the insurance business may entail, 

though, it certainly ought not include judicial approval for 
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In sum, we conclude that Hartford and Century have 

legally protected interests as insurers on policies to be 

transferred to the APG Silica Trust and that their interests are 

affected by the GIT Plan such that they should have an 

opportunity to challenge the Plan in the Bankruptcy Court.  

Recognizing Hartford‟s and Century‟s bankruptcy standing is 

particularly appropriate because the challenges they want to 

bring implicate the integrity of the bankruptcy process.   

 

We are aware that, although the Bankruptcy Court 

denied Hartford and Century standing, it considered many of 

the issues that Hartford and Century press in regard to the 

APG Silica Trust and Silica Injunction.  But Hartford‟s and 

Century‟s entitlement to appear as parties in interest remains, 

even if the Bankruptcy Court may have considered some of 

the issues previously.  Furthermore, while we appreciate the 

analysis evident in the Bankruptcy Court‟s opinion, we think 

that, on this record, a more searching review of Hartford‟s 

and Century‟s allegations of collusion between the debtors 

and counsel for the silica claimants is warranted.
33

  On 

                                                                                                     

liability manufactured by and for the benefit of the insured, as 

is the central concern in this appeal.  That concern goes 

unaddressed by the Dissent, despite our precedent in 

Congoleum, and should be sufficient itself to demonstrate that 

the Dissent‟s cry of “staggering” implications for Article III 

standing (Dissent slip op. at 8) is greatly exaggerated. 

33
 The Dissent insists that the Bankruptcy Court has 

already conducted the most searching review possible.  

(Dissent slip op. at n.2.)  It is theoretically possible that that 

will turn out to be true, but we are not prepared to say so in 

advance, as does the Dissent.  Rather, we accept the logical 
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remand, the Bankruptcy Court should make sufficient 

findings regarding those allegations so that, in the event there 

is a further appeal, a determination can be made on whether 

there is a legitimate basis for concluding that the APG Silica 

Trust and Silica Injunction are necessary to the reorganization 

and fair.
34

   

 

Because of the need to supplement the factual record, 

we defer consideration of the merits of the Objecting 

Insurers‟ arguments regarding the lawfulness of the APG 

Silica Trust and Silica Injunction, which are questions that 

can best be answered in the first instance by the Bankruptcy 

Court after all of the parties have had a full opportunity to 

                                                                                                     

proposition that a party, granted standing and a full 

opportunity to participate, may add something meaningful to 

the record on which the Bankruptcy Court is called to make a 

decision.  We do not denigrate the work done by the 

Bankruptcy Court already, but neither do we believe it has 

done all that is necessary, including rendering some judgment 

regarding the allegations of fraud and collusion advanced by 

the Objecting Insurers.   

34
 If it approves a plan of reorganization for GIT that 

includes a channeling injunction and trust for silicosis claims, 

the Bankruptcy Court may also need to address the 

procedures by which the trust calls for claim funds to be 

distributed.  For example, it may be advisable to examine 

whether those procedures would require claims to be paid 

based upon proof of exposure and diagnosis alone, without 

regard to any affirmative defenses available under state law, 

and, if so, whether those procedures would then cause the 

trust to violate 11 U.S.C. § 502, as argued by AIG. 
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present evidence and argument.
35

  We likewise decline at this 

time to address whether the Objecting Insurers‟ have 

appellate standing, as it is unnecessary to our decision 

regarding bankruptcy standing and also because the 

Bankruptcy Court‟s disposition on remand may alter the 

analysis.
36

  

 

III. Conclusion 

 

Because Hartford and Century meet the standing 

requirements prescribed by Article III and the Bankruptcy 

Code, they must be afforded the opportunity to be heard 

concerning whether it is lawful to channel silica-related 

                                              
35

 The Dissent questions whether we generally oppose 

the use of settlement trusts to address mass tort liability.  We 

of course do not, but do question the record support to date 

for the establishment of such a trust in this case.   

36
 In examining whether parties are “persons 

aggrieved” for purposes of appellate standing in a bankruptcy 

case, we are particularly concerned with separating those who 

are “directly and adversely affected pecuniarily by an order or 

decree of the bankruptcy court,” from “the myriad of parties 

… indirectly affected by every bankruptcy court order.”  

Combustion Eng’g, 391, F.3d at 214-15 (internal quotation 

marks omitted).  Because we cannot now know the contours 

of any revised order the Bankruptcy Court might issue on 

remand, any inquiry into the directness or indirectness of the 

Objecting Insurers‟ injury would be premature.  Should this 

same issue arise again after remand, however, we trust that 

the implications of our decision in Congoleum will be taken 

into account. 
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claims against GIT into a settlement trust in the context of 

GIT‟s reorganization.  Thus, we will vacate the District 

Court‟s order and require remand of the matter to the 

Bankruptcy Court for further proceedings consistent with this 

opinion. 
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In re Global Industrial Technologies, No. 08-3650 

 

NYGAARD, Circuit Judge, with whom Circuit Judges 

SCIRICA, FUENTES, and FISHER join, dissenting. 

 

 The majority’s grant of standing to parties who have 

no injury, either actual or contingent, is a departure from the 

well-established requisite of an injury in fact, and it has broad 

deleterious implications for the jurisprudence of Article III 

standing.  See Lujan v. Defenders of Wildlife, 504 U.S. 555, 

564 n.2 (1992).  To be clear, nothing in the record—amassed 

over five years with the full participation of the excess 

insurers—and nothing in the Reorganization Plan itself, 

substantiates the excess insurers’ claims that they have 

incurred or will incur an injury in fact as a result of Global’s 

petition for reorganization under Chapter 11 of the 

Bankruptcy Code.   

 

 Moreover, fully aware of past abuse in the realm of 

silicosis claims in unrelated cases in other courts, the 

Bankruptcy Court in this case established the facial 

legitimacy of claims by requiring a proffer of information 

from claimants under penalty of perjury.  Most importantly, 

Hartford, Century and AIG have conceded any challenge to 

the court’s factual findings in this regard.
1
  Relying upon 

                                              

 
1
 In their reply brief Hartford and Century conceded 

their challenges to assertions of the Bankruptcy Court’s 

factual error, clarifying that:  “the [B]ankruptcy [C]ourt erred 

in granting the §105 injunction not because its findings of fact 

were erroneous, but rather because it failed to make - and on 

the record could not make - the specific and concrete findings 

to support the showing of “necessity” that Continental 
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these findings, and those regarding the reorganized entity’s 

financial viability (that are also unchallenged by the excess 

insurers), the Bankruptcy Court already established the 

necessity of the Silica Trust.
2
  Finally, from a practical 

perspective, the majority’s remand will needlessly delay an 

already protracted proceeding to rehash a record that is 

already complete, a move that may very well imperil 

                                                                                                     

requires.”  (Emphasis added.)  AIG fully adopted the 

arguments of Hartford, and did not provide any indication to 

this Court that it disagrees with this particular statement.  I 

note also that references to “Hartford,” “Century” and “AIG” 

are consistent with their use in the majority opinion.  

 

 
2I reject the multiple inferences throughout the 

majority opinion that the Bankruptcy Court conducted 

anything less than a thorough, responsible investigation into 

every claim raised by the insurers.  Indeed, the suggestion 

that the Bankruptcy Court should, on remand, conduct a 

“more searching review of Hartford and Century’s 

allegations” belies the record in this case.  Having failed to 

impress the Bankruptcy Court with its claims of rampant 

fraud and collusion through nothing more than bald, 

unsubstantiated inference, the majority now apparently seeks 

to give these insurers a second bite of the apple to make a 

case that is fatally flawed.  Unless the majority is suggesting 

that Bankruptcy Court should provide a forum for their 

premature coverage claims—an instruction that would raise 

further justiciability issues—it is my position that it has 

conducted an admirable, exhaustive review.  For that reason, I 

believe that a section 105 injunction would be warranted even 

if Hartford and Century had standing. 
 

Case: 08-3650     Document: 003110520763     Page: 37      Date Filed: 05/04/2011



3 

 

financing on which the reorganized entity is relying to 

succeed.  This contravenes the intent of the Bankruptcy Code, 

and seriously undermines a process authorized by Congress to 

address asbestos claims.  See 11 U.S.C. § 524(g).
3
  For all of 

these reasons, I dissent.   

 

 The excess insurers conjure up an injury through the 

Plan’s supposed impact on the insurance contracts.  However, 

three technical amendments to the Reorganization Plan, 

explicitly considered by the Bankruptcy Court, ensure that the 

contractual relationship between the insurers and insured 

emerges post-reorganization unchanged.  

  

4.4.1  No Preclusion from 

Asserting Claims, etc.  Nothing in 

the GIT Plan, in any of the Plan 

Documents, or in the 

Confirmation Order shall preclude 

any Entity from asserting in any 

proceedings any and all claims, 

defenses, rights, or causes of 

                                              

 
3If the central issue for the majority is a general 

opposition to the use of settlement trusts to resolve claims of 

this sort, I regard Congress as the proper forum for resolving 

such concerns rather than the judiciary.  See Lloyd Dixon, 

Geoffrey McGovern, & Amy Coombe, Asbestos Bankruptcy 

Trusts:  An Overview of Trust Structure and Activity with 

Detailed Reports on the Largest Trusts, Rand, Institute for 

Civil Justice (2010).  To be sure, numerous questions persist 

in the complex realm of asbestosis and silicosis claim 

litigation.  Yet, we must work with the statutes, our 

precedent, and the record as it is, not as we wish it to be. 
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action that it has or may have 

under or in connection with any of 

the APG Silica Trust Policies, 

except claims, defenses, rights or 

causes of action held by an insurer 

that are based on or arise out of 

any “anti-assignment” 

provision(s) in such policies.  

Subject to the foregoing, and to 

the provisions of Section 4.4.2 

and 4.4.3, nothing in the GIT 

Plan, in any of the Plan 

Documents, or in the 

Confirmation Order shall be 

deemed to waive any claims, 

defenses, rights or causes of 

action that any Entity has or may 

have under the provisions, terms, 

conditions, defenses and/or 

exclusions contained in the APG 

Silica Trust Policies, including 

(but not limited to) any and all 

such claims, defenses, rights or 

causes of action based upon or 

arising out of any APG Silica 

Trust Claim that is liquidated, 

resolved, discharged, channeled 

or paid in connection with the 

GIT Plan. 

 

4.4.2 No Impairment of Rights.  

Notwithstanding anything to the 

contrary in the GIT Plan, in any of 
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the Plan Documents, or in the 

Confirmation Order, nothing in 

the GIT Plan, the Plan Documents 

or the Confirmation Order 

(including any other provision 

that purports to be preemptory or 

supervening) shall in any way 

operate to, or have the effect of, 

impairing any insurer’s legal, 

equitable or contractual rights 

under the APG Silica Trust 

Policies in any respect other than 

the enforcement of any “anti-

assignment” provision(s) in such 

policies.  Subject to the foregoing, 

the rights of the insurers shall be 

determined according to the terms 

of the APG Silica Trust Policies, 

as applicable. 

 

4.4.3 No Assertion of 

Preclusion, etc.  Notwithstanding 

anything to the contrary in the 

GIT Plan, in any of the Plan 

Documents, or in the 

Confirmation Order, under no 

circumstances shall any person or 

Entity be permitted to assert issue 

preclusion or claim preclusion, 

waiver, estoppel, consent, or any 

other legal or equitable theory 

against any insurer under any 

APG Silica Trust Policy as to the 
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existence, enforceability or 

amount of any APG Silica Claim 

or Demand on the basis of the 

submission, valuation, resolution 

and/or payment of any APG Silica 

Trust Claim by the APG Silica 

Trust.  The submission of an APG 

Trust Claim by a claimant, and 

valuation, resolution and/or 

payment of an APG Silica Trust 

Claim by the APG Silica Trust, 

shall be wholly without prejudice 

to any and all rights of the parties 

in all other contexts or forums, 

and shall not be deemed (unless 

otherwise determined by a Court 

of competent jurisdiction) to be a 

triggering event for liability under 

any APG Silica Trust Policy.  

 

Third Amended Plan of Reorganization of Global Industrial 

Technologies, Inc., ET AL., 23, December 8, 2005, ECF No. 

7827.  The record contains lengthy, substantive, discussion of 

these provisions, making clear the intent of the Trustee to 

mirror the language used in In re Combustion Engineering, 

Inc., which we characterized as insurance-neutral.  391 F. 3d 

190, 218 (3d Cir. 2004).  The majority distinguishes the 

instant case from Combustion Engineering by asserting that 

the “quantum of liability” post-petition for the excess insurers 

is proportionately larger in this case.  Yet, leaving aside for 

the moment the fact that the record does not support an 

assertion of increased liability for the excess insurers, the 

majority fails to explain how this is even relevant to the 
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analysis.  Combustion Engineering’s characterization of these 

provisions as insurance-neutral is integral to its holding and 

must be followed here.  As a result, the majority errs factually 

and as a matter of law by implying that the Reorganization 

Plan causes an injury in fact to the excess insurers by 

modifying the terms of the insurance contracts.
4
  

 

 Therefore, even if we accept the worst-case scenario 

posited by Hartford and Century, where the Silica Trust 

actually settles claims in excess of the thirty-five million 

dollar fund established in the Plan, and it submits claims of 

indemnity that the excess insurers regard as beyond the scope 

of coverage, fraudulent, or over-valued, they are still not 

injured.  This is so because they have the same full range of 

contractual rights to protect their interests for which they 

bargained at the inception of the insurance contracts pre-

petition.  Indeed, the excess insurers themselves admitted that 

the Silica Trust would still face the burden of first 

establishing its right to coverage under the pre-petition 

policies.  For these reasons, the record does not support the 

majority’s assertion that these claims represent a contingent 

liability sufficient to ground standing.  Given the multitude of 

                                              

 
4
 In footnotes 20 and 23, the majority does not clearly 

articulate a position on whether the anti-assignment 

provisions of this Reorganization Plan constitute a contractual 

injury, given our holding in Combustion Engineering that 

validated the Bankruptcy Code’s authorization to preempt 

anti-assignment policy provisions.  319 F.3d at 218-20.  I 

interpret our holding in Combustion Engineering on anti-

assignment provisions as both fully applicable to this case and 

regard it as binding precedent that eliminates any claim by the 

insurers that this provision is the source of any injury.     
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variables at issue here, the only reliable points of reference 

with respect to the excess insurers are the insurance contracts.  

The fact that the policies are unchanged by the 

Reorganization Plan is dispositive.  

  

 Moreover, contrary to the majority’s assertion, 

jurisprudence on standing does not support their position in 

this case.  They point to the holding in Clinton v. New York, 

524 U.S. 417, 429-436 (1998) to suggest that the Supreme 

Court has already extended the bounds of Article III standing 

to include entities that present nothing more than a possibility 

of future impacts.  Yet, as noted by the Court of Appeals for 

the District of Columbia, Clinton is properly read precisely 

for what it is:  “a basic case of judicial review of legislation.”  

Newdow v. Roberts, 603 F.3d 1002, 1012 (D.C. Cir. 2010).  

The entities involved here were in the highly unusual 

circumstance of asserting standing to challenge the 

President’s line item veto of specific legislative provisions 

that had been crafted and duly authorized by Congress for 

their benefit.  Without the grant of standing, the parties in 

Clinton v. New York would have been denied access to any 

judicial fora to launch their case because the intended 

legislated benefits vanished with the veto before they became 

law.  Within this highly unusual context, there was a clear 

rationale for the Supreme Court to stretch the requirements of 

constitutional standing to recognize specific, prospective 

benefits of the legislation, and the impacts of the loss of those 

benefits, to enable a constitutional challenge to the 

President’s line item veto.   

  

 The majority’s reliance upon Clinton in this case, 

where it is beyond question that the excess insurers will—if 

needed—have standing to raise contractual issues in court at 
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the appropriate time and place, uproots long held and 

traditional principles of standing.  See Lujan, 504 U.S. at 564 

n.2 (“It has been stretched beyond the breaking point when, 

as here, the plaintiff alleges only an injury at some indefinite 

future time, and the acts necessary to make the injury happen 

are at least partly within the plaintiff's own control.”)  

Moreover, in its haste to give the excess insurers standing to 

challenge this Reorganization Plan the majority dilutes the 

definition of injury in fact, with alarming consequences.  

  

 The closest that the majority comes to actually 

describing the impact that the Reorganization Plan might 

have upon the excess insurers is to say that their “quantum of 

liability” might be impacted in the future, or that there might 

be a “tangible disadvantage.”  Yet, to say that an insurance 

company is worried that its risk for future indemnity 

obligations might be larger than it projected when it 

established the insurance policy is another way of describing 

the leitmotif of the insurance industry within its normal 

course of business.  That, at some point in the future, the 

scope of coverage determined by an insurer at a policy’s 

inception may include liabilities that the insurer failed to 

consider when it priced the policy is of no moment to the 

bankruptcy proceedings.  Moreover, even if an insurer may 

incur costs in conducting claim evaluations and other 

expenses in litigating those they deny, none of this puts the 

insurer outside of the milieu in which it operates day to day.  

Considering all of this, I cannot find any rationale to extend 

the definition of injury in fact to include the risks that occur 

to insurers within the normal course of their business.  

Particularly given the highly speculative nature of the impacts 

claimed here, the Bankruptcy Court correctly kept its eye on 

the ball, ascertaining whether the Reorganization Plan altered 
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the contractual relationship between insurers and insured.  It 

did not err in concluding that this relationship remains 

unaltered post-reorganization.  

 

 Moreover, by misapplying Clinton, the majority 

generally lowers, at a minimum, the threshold for injury in 

fact to include anyone who can conjure up the mere risk of a 

future business impact.  The majority’s detour from the 

standard analytic pathway for determining contingent injury 

ensures that bankruptcy courts will, henceforth, be burdened 

with determining whether sufficient injury exists among a 

broad new class of persons who, to obtain party in interest 

standing, may now allege only a fear that future business 

dealings with the reorganized entity may result in less profit 

than projected.
5
  In my view, the effects of this type of 

approach to Article III standing beyond the realm of 

bankruptcy are staggering.  

 

 I agree with the majority’s statement that party in 

interest standing is to be broadly construed.  However, I 

disagree that a generous interpretation of Article III standing 

in the bankruptcy context should extend to entities that have, 

in spite of ample opportunity, utterly failed to provide any 

evidence that the Reorganization Plan inflicts any injury upon 

them.  Accordingly, I respectfully dissent.  

                                              

 
5
 One can also reasonably posit collateral 

complications to the general analysis of the justiciability of 

claims if the majority’s position is applied to the doctrine of 

ripeness, given the obvious intent of the insurers to launch 

premature coverage disputes. 
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In the Matter of: THORPE

INSULATION COMPANY,
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MOTOR VEHICLE CASUALTY

COMPANY; CENTRAL NATIONAL

INSURANCE COMPANY OF OMAHA;
CENTURY INDEMNITY COMPANY,
successor to Cigna Specialty
Insurance Company, FKA
California Union Insurance
Company,
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THORPE INSULATION COMPANY;  D.C. No.
PACIFIC INSULATION COMPANY, 2:10-cv-01493-DSF

Appellees,

NATIONAL FIRE INSURANCE

COMPANY OF HARTFORD, as
successor by merger to
Transcontinental Insurance
Company; CONTINENTAL INSURANCE

COMPANY, as successor in interest
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Company; CHARLES B. RENFREW,
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INSULATION COMPANY,
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NATIONAL FIRE INSURANCE

COMPANY OF HARTFORD, as
successor by merger to
Transcontinental Insurance
Company; CONTINENTAL INSURANCE

COMPANY, as successor in interest
to certain policies issued by
Harbor Insurance Company,

Appellants, No. 10-56622
v. D.C. No.

2:10-cv-01493-DSFTHORPE INSULATION COMPANY; PACIFIC INSULATION COMPANY, ORDER AND
Appellees, AMENDED

OPINIONCENTRAL NATIONAL INSURANCE

COMPANY OF OMAHA; MOTOR

VEHICLE CASUALTY COMPANY;
CENTURY INDEMNITY COMPANY,
successor to Cigna Specialty
Insurance Company, FKA
California Union Insurance
Company; OFFICIAL COMMITTEE OF

UNSECURED CREDITORS, of Thorpe
Insulation Company and Pacific
Insulation Company; CHARLES B.
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Appeal from the United States District Court
for the Central District of California

Dale S. Fischer, District Judge, Presiding

Argued and Submitted
August 30, 2011—Pasadena, California

Filed January 24, 2012
Amended April 3, 2012

Before: Mary M. Schroeder and Ronald M. Gould,
Circuit Judges, and Richard Seeborg, District Judge.*

Opinion by Judge Gould

 

*The Honorable Richard Seeborg, United States District Judge for the
Northern District of California, sitting by designation. 
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COUNSEL

David C. Christian, II (argued), Seyfarth Shaw LLP, Chicago,
Illinois; James M. Harris, Seyfarth Shaw LLP, Los Angeles,
California; Todd C. Jacobs, Grippe & Elden LLC, Chicago,
Illinois, for appellants Continental Insurance Company and
National Fire Insurance Company of Hartford.

Tancred V. Schiavoni, O’Melveny & Myers LLP, New York,
New York; Richard B. Goetz, O’Melveny & Myers LLP, Los
Angeles, California; Jonathan Hacker, O’Melveny & Myers
LLP, Washington, D.C.; Alan S. Berman, the Berman Law
Group, Woodland Hills, California, for appellants Motor
Vehicle Casualty Company, Central National Insurance Com-
pany of Omaha, and Century Indemnity Company, successor
to Cigna Specialty Insurance Company f/k/a California Union
Insurance Company.
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Thomas E. Patterson (argued), Kenneth N. Klee, Daniel J.
Bussel, and David M. Guess, Klee, Tuchin, Bogdanoff &
Stern LLP, Los Angeles, California; Jeremy V. Richards and
Scotta E. McFarland, Pachulski, Stang, Diehl & Jones LLP,
Los Angeles, California, for appellee Thorpe Insulation Com-
pany.

John A. Lapinski and Leslie R. Horowitz, Clark & Trevithick,
P.L.C., Los Angeles, California, for appellee Pacific Insula-
tion Company.

Peter Van N. Lockwood (argued), Caplin & Drysdale, Char-
tered, Washington, D.C.; Peter J. Benvenutti, Jones Day, San
Francisco, California, for appellee Counsel for the Official
Committee of Unsecured Creditors of Thorpe Insulation
Company and Pacific Insulation Company.

Gary Fergus, Fergus, A Law Office, San Francisco, Califor-
nia, for appellee Charles B. Renfrew, the Futures Representa-
tive.

ORDER

The opinion in the above-captioned matter filed on January
24, 2012, and found at 2012 WL 178998, 55 Bankr. Ct. Dec.
278, is amended as follows:

At slip opinion page 671, line 29, delete the following two
sentences: 

<Further, the trust has only distributed $44.7 million for pre-
petition claims, claims submitted directly to the trust, the
Business Loss Allocation, operating expenses, and contingent
and professional fees—only $15 million of this has been to
asbestos claimants. This is not half, let alone “substantially
all,” of the property proposed to be transferred by the plan.>
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Judge Gould has voted to deny the Petition for Rehearing
En Banc, and Judges Schroeder and Seeborg have so recom-
mended. The full court has been advised of the Petition for
Rehearing En Banc and no judge has requested a vote on
whether to rehear the matter en banc. Fed. R. App. P. 35. The
Petition for Rehearing En Banc is denied.

No future petitions for rehearing or rehearing en banc will
be entertained.

IT IS SO ORDERED.

OPINION

GOULD, Circuit Judge:

The district court affirmed a bankruptcy court’s confirma-
tion of a Chapter 11 plan of reorganization under 11 U.S.C.
§ 524(g), a special provision for the reorganization of compa-
nies facing substantial asbestos-related liability. Appellants
are several insurance companies that did not reach settlements
with Thorpe Insulation Company (Thorpe) and Pacific Insula-
tion Company (Pacific), together the Debtors in bankruptcy
court, and who were denied standing to challenge the reorga-
nization plan. The district court held that the reorganization
plan was insurance neutral, and so Appellants did not have
standing to object to the plan; and it also held that the plan
preempted Appellants’ state law contract rights. We affirm
the district court’s conclusion that the plan preempted Appel-
lants’ state law contract rights. We disagree with the position
of Debtors that the appeal is equitably moot, and, reaching the
merits, we reverse the district court’s conclusion that Appel-
lants lacked standing. We remand to the district court with
instructions that it return the case to the bankruptcy court to
give Appellants the opportunity to present their proof and
argument.
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I. Background

A

Thorpe is a California company that distributed, installed,
and repaired asbestos insulation products between 1948 and
1972. This led to substantial asbestos-related litigation. In the
past thirty years, Thorpe has faced about 12,000 claims and
lawsuits for personal injury or wrongful death based on asbes-
tos exposure. Robert and Linda Fults owned Thorpe until
2008, when they transferred their shares to their sons Eric and
David Fults. In 2000, Thorpe incorporated Pacific as a
wholly-owned subsidiary and conveyed to it the assets associ-
ated with its materials division. Robert and Linda Fults were
the sole shareholders of Pacific. Pacific, a profitable business,
has been named in asbestos-related lawsuits as a successor-in-
interest to Thorpe. In 2004, Thorpe sold its remaining assets
to Farwest Insulation Contracting (“Farwest”), owned by Eric
and David Fults, in a private foreclosure sale. Farwest is also
a party to many asbestos-related lawsuits and insurance cover-
age litigation.

Thorpe purchased insurance policies with many companies
that covered “products claims” (or “products/completed oper-
ations,” for injuries caused by asbestos exposure after a prod-
uct is relinquished or an operation completed), which are
subject to aggregate limits, and “operations claims” (or “non-
products,” for injuries caused by asbestos exposure before a
product is relinquished or an operation completed), which are
not subject to aggregate limits. Since 1978, Thorpe’s many
insurers have handled the defense and settlement of asbestos
suits. Thorpe’s insurers paid more than $180 million defend-
ing and indemnifying Thorpe until, in their view, the policies’
aggregate limits were exhausted.1

1It appears that the policies with Continental and Fireman’s fund were
exhausted in 1998, and the rest of the insurers contend that their policy
limits were exhausted in 2005. 
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B

Debtors Thorpe and Pacific filed for protection under
Chapter 11 of the Bankruptcy Code on October 15, 2007 and
October 31, 2007, respectively. Thorpe estimated that, at the
time of the bankruptcy filing, 2,000 asbestos cases were pend-
ing against it, and Thorpe anticipated that many more suits
would be filed in the future. 

Thorpe applied to employ the law firms of Snyder Miller
& Orton LLP and Morgan Lewis & Bockius LLP as special
insurance counsel. Appellants objected that the firms had con-
flicts of interest because they represented asbestos claimants
against Thorpe, but the bankruptcy court approved the
employment of the law firms, taking the view that Appellants
lacked standing to object. The issue was appealed, the district
court remanded for fact-finding, and the bankruptcy court
again approved the firms’ retention without input from Appel-
lants.

In May 2008, Thorpe, Pacific, the appointed Official Com-
mittees of Unsecured Creditors, and the appointed legal repre-
sentative for holders of future asbestos-related claims
(“Appellees”) filed a § 524(g) joint plan of reorganization.
The current and Fifth Amended Plan of reorganization was
filed in December 2009. It is that plan, approved by the bank-
ruptcy court and the district court, that is the subject of this
appeal. 

Section 524(g) allows a bankruptcy court to issue sweeping
channeling injunctions in Chapter 11 cases involving asbestos
claims. § 524(g); 4 COLLIER ON BANKRUPTCY ¶  524.07. The
statute was enacted to adopt the approach taken in the Johns-
Manville bankruptcy case, wherein a trust (the “Manville
Trust”) was established together with a series of injunctions
to channel asbestos-related claims to the trust. See Kane v.
Johns-Manville Corp., 843 F.2d 636 (2d Cir. 1988). Because
of the often lengthy latency period of asbestos-related inju-
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ries, the § 524(g) injunction aims to “control the future litiga-
tion of all asbestos-related claims against the parties it
protects” by preventing “any entity from taking legal action
to collect a claim or demand that is to be paid in whole or in
part by a trust created through a qualifying plan of reorganiza-
tion.” COLLIER ON BANK. ¶  524.07. The injunction may bar
actions against the debtor itself as well as claims against the
debtor directed at third parties who are directly or indirectly
liable—such as where a third party has insured the debtor. Id.;
§ 524(g)(4)(A)(ii). The bankruptcy court may establish such
an injunction if it determines that (1) “the debtor is likely to
be subject to substantial future demands for payment arising
out of” asbestos-related claims; (2) “the actual amounts, num-
bers, and timing of such future demands cannot be deter-
mined”; and (3) “pursuit of such demands outside the [trust]
is likely to threaten the [reorganization] plan’s purpose to deal
equitably with claims and future demands.”
§ 524(g)(2)(B)(ii).

The requirements for a § 524(g) injunction include: (1)
there must be a notice and a hearing and the 524(g) plan must
be in connection with the confirmation of a Chapter 11 plan
of reorganization; (2) there must be a trust established to
assume the liabilities of the debtor that has been named in
asbestos-related actions; (3) the trust must be funded in whole
or in part by the securities of at least one debtor and by the
obligation of the debtor to make future payments; (4) the trust
must own, or be entitled to own, a majority of the voting
shares of the debtor, its parent corporation, and any subsid-
iary; (5) the court must find that the debtor meets certain
criteria related to the significance of the threats posed by
potential asbestos liability; (6) the court must appoint a legal
representative to protect the rights of future claimants against
the debtor; and (7) the court must determine that the injunc-
tion is fair and equitable with respect to future claims (includ-
ing a determination that third parties like insurers that come
within the protection of the injunction have contributed ade-
quate amounts to the trust). § 524(g).
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The Fifth Amended Plan filed by Debtors provided for the
issuance of injunctions to channel certain asbestos-related lia-
bilities to a newly-created trust, with sole responsibility for
distributions to present and future holders of asbestos-related
claims. The plan merges Thorpe and Pacific into the “Reorga-
nized Debtor” and discharges Thorpe, Pacific, and the Reor-
ganized Debtor from all debts. It creates a trust, controlled by
the Trust Advisory Committee, to oversee how claims are
allowed, valued, and distributed. The Trust uses “trust distri-
bution procedures” to evaluate claims.

In establishing the plan and trust, Thorpe reached settle-
ments with thirteen insurers (“settling insurers”) (in addition
to four insurers that settled, contingent on a bankruptcy filing,
before Thorpe filed). The settlements provided for more than
$600 million in cash and securities to fund the Trust in
exchange for releases of claims and protection of 524(g)
injunctions. The Debtors contributed the following to the
plan: their indemnity claim against the Johns-Manville asbes-
tos trust; the proceeds of the settlements with the Settling
Insurers; the “Asbestos Insurance Rights” as defined in the
plan; $500,000 cash; and two promissory notes in the amount
of $1.25 million, secured by 51% of the common stock of
Reorganized Debtor. Appellants received from the trust a
“Business Loss Allocation;” the trust pays to them a percent-
age of the money contributed to the trust by the insurance
companies up to $5.25 million.

The plan creates three injunctions. First, the Channeling
Injunction bars the assertion of any asbestos-related claim
against any protected party and allows for asbestos-related
claims only against the trust, the Reorganized Debtor, and
non-settling insurers. Second, the Settling Asbestos Insurer
Injunction protects settling insurers by preventing the asser-
tion of contribution claims held by non-settling insurers.2

2Some non-settling insurers have insurance policies with the settling
insurers (“reinsurance”). This injunction prevents the non-settling insurers
from filing claims under those policies. 
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Instead, the trust absorbs the cost of those barred contribu-
tions and reduces dollar-for-dollar any judgment obtained
against non-settling insurers holding contribution claims. Id.
Third, the Asbestos Insurer Injunction prohibits actions
against asbestos insurers without permission by the trust; the
trust may not allow such actions unless asbestos claimants
agree to the same judgment reduction that is binding on the
trust before proceeding against non-settling insurers.

The plan contains a valuation matrix. The Matrix gives a
way for the trust to value claims consistently across time
because of the lengthy latency period of asbestos-related inju-
ries. The value given a claim depends on, inter alia, the dis-
ease the claimant has, age, work history, and personal history
factors. 

The plan assigns Debtors’ insurance rights to the trust,
including policies with the non-settling insurers. The plan
contains a section stating that it is “insurance neutral,” pre-
serving all “Asbestos Insurance Defenses.” However, in
apparent contradiction of the neutrality characterization, the
plan includes four exceptions to the otherwise preserved
defenses. It does not permit a defense: 

(a) that is based on the assertion that the transfer of
the Asbestos Insurance Rights to the Trust . . . is
invalid, unenforceable or otherwise breaches the
terms of any Asbestos Insurance Policy, Asbestos
Insurance Settlement, or any other agreement with
any Asbestos Insurer, (b) that has been released,
waived, altered or otherwise resolved, in full or in
part, in any Asbestos Insurance Settlement, or any
other agreement with any Asbestos Insurer, (c) to the
extent affected by application of principles of res
judicata, collateral estoppel, claim preclusion or
issue preclusion, or (d) premised upon the com-
mencement of Chapter 11 Cases under Section 301
of the Bankruptcy Code.
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The plan allows claimants either to bring their claim against
the trust or to get permission from the trust to sue non-settling
insurers directly under Thorpe’s insurance policies. 

Without giving Appellants the opportunity to be heard fully
on all relevant issues, the bankruptcy court affirmed the Fifth
Amended Joint Plan of Reorganization on February 1, 2010.

C

After confirmation of the plan by the bankruptcy court,
Appellants appealed the order confirming the Fifth Amended
Joint Plan of Reorganization. Under § 524(g), the district
court must affirm a plan and its injunctions for them to be
valid and enforceable. § 524(g)(3)(A). The district court
affirmed the plan, modifying the trust distribution procedures
slightly, and entered an order issuing and affirming the plan
on September 21, 2010.

Two groups of non-settling insurers appeal the district court
decision. These are: (1) Continental Insurance Company and
National Fire Insurance Company of Hartford (together,
“CNA”); and (2) Motor Vehicle Casualty Company, Central
National Insurance Company of Omaha, and Century Indem-
nity Co. (together, “ACE”) (both groups together, “Appel-
lants”). Appellants contend that the courts below erred in their
preemption rulings, that the plan does not comply with
§ 524(g), that the plan was not proposed in good faith, that the
plan was developed by conflicted counsel, and that they have
standing to object to the plan and to appeal.

We denied Appellants’ emergency motion for a stay pend-
ing appeal but consolidated the two appeals and granted expe-
dited briefing. The plan became effective on October 22,
2010, and implementation of the plan began. Appellees filed
a motion to dismiss as moot in February 2011, which the
motions panel referred to us.
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II. Standard of Review

We have jurisdiction under 28 U.S.C. § 158(d)(1). We
review de novo the district court’s decision on appeal from
the bankruptcy court, applying the same standards applied by
the district court, without deference to the district court.
Decker v. Tramiel (In re JTS Corp.), 617 F.3d 1102, 1109
(9th Cir. 2010). The bankruptcy court’s conclusions of law
are reviewed de novo, and its findings of fact are reviewed for
clear error. Id. The preemption, standing, and insurance neu-
trality rulings present questions of law reviewed de novo.

III. Discussion

A. Mootness

Appellees contend that the appeal is moot because Appel-
lants did not obtain a stay and there has been substantial con-
firmation of the plan.3 We will not entertain an appeal if the
case is moot. The “party moving for dismissal on mootness
grounds bears a heavy burden.” Jacobus v. Alaska, 338 F.3d
1095, 1103 (9th Cir. 2003). There are two mootness doctrines
to consider—one deriving from Article III of the Constitution,
and one from equity. We address these in turn. 

[1] The jurisdiction of federal courts is limited to actual
cases and controversies. U.S. CONST. art. III, § 2, cl. 2. “The
test for mootness of an appeal is whether the appellate court
can give the appellant any effective relief in the event that it
decides the matter on the merits in his favor. If it can grant
such relief, the matter is not moot.” Felster Publ’g v. Burrell
(In re Burrell), 415 F.3d 994, 998 (9th Cir. 2005) (quoting
Garcia v. Lawn, 805 F.2d 1400, 1402 (9th Cir. 1986)). We

3Appellees’ contention on equitable mootness is not asserted within its
appellate brief, but was the subject of a separate motion to dismiss the
appeal as moot, filed by Appellees, and referred to our panel. For the rea-
sons that follow, we deny the motion to dismiss this appeal as moot. 
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conclude that the appeal is not constitutionally moot because
we could reverse plan confirmation or require modification of
the plan, thereby giving relief to Appellants.

[2] We next address whether this appeal is moot under the
doctrine commonly known as “equitable mootness,” which
has some sway in bankruptcy cases where public policy val-
ues the finality of bankruptcy judgments because debtors,
creditors, and third parties are entitled to rely on a final bank-
ruptcy court order. See, e.g., In re Onouli-Kona Land Co., 846
F.2d 1170, 1172 (9th Cir. 1988) (noting the need for finality
in bankruptcy); 13B FEDERAL PRACTICE & PROCEDURE

§ 3533.2.3 (3d ed.) (“Bankruptcy appeals provide numerous
examples of the need to protect third party interests arising
from substantial implementation of a reorganization plan
pending appeal.”). Equitable mootness occurs when a “com-
prehensive change of circumstances” has occurred so “as to
render it inequitable for this court to consider the merits of the
appeal.” In re Roberts Farms, 652 F.2d 793, 798 (9th Cir.
1981). The question is whether the case “present[s] transac-
tions that are so complex or difficult to unwind that the doc-
trine of equitable mootness would apply.” Lowenschuss v.
Selnick (In re Lowenschuss), 170 F.3d 923, 933 (9th Cir.
1999). The Second, Third, and Fifth Circuits have developed
tests to determine whether an appeal is equitably moot.4 We

4The Second Circuit has developed a five part test to determine if con-
stitutional and equitable considerations moot an appeal where there has
been substantial consummation. “[S]ubstantial consummation will not
moot an appeal if all of the following circumstances exist: (a) the court
can still order some effective relief; (b) such relief will not affect the re-
emergence of the debtor as a revitalized corporate entity; (c) such relief
will not unravel intricate transactions so as to knock the props out from
under the authorization for every transaction that has taken place and
create an unmanageable, uncontrollable situation for the Bankruptcy
Court; (d) the parties who would be adversely affected by the modification
have notice of the appeal and an opportunity to participate in the proceed-
ings; and (e) the appellant pursued with diligence all available remedies
to obtain a stay of execution of the objectionable order . . . .” In re
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have not yet expressly articulated a comprehensive test, but
our precedents have looked at whether a stay was sought,
whether the plan has been substantially consummated,
whether third party rights have intervened, and, if so, whether
any relief can be provided practically and equitably. Baker &
Drake, 35 F.3d at 1351 (1994) (“moot if a party opposing a
reorganization plan has failed to obtain a stay pending appeal,
and the plan has been carried out to ‘substantial [culmina-
tion].’ ”); In re Roberts Farms, Inc., 652 F.2d at 797-98
(1981) (moot if plan has been so far implemented that impos-
sible to fashion effective relief or where party challenging
plan fails to use due diligence to seek a stay); In re Spirtos,
992 F.2d at 1006 (1993) (moot if no stay and rights of third
parties have intervened, but not if able to fashion relief that
is both effective and equitable). 

[3] We endorse a test similar to those framed by the cir-
cuits that have expressed a standard: We will look first at
whether a stay was sought, for absent that a party has not fully
pursued its rights. If a stay was sought and not gained, we

Chateaugay Corp., 10 F.3d at 952-53 (internal citations and quotations
omitted). 

The Third Circuit considers the following five factors: “(1) whether the
reorganization plan has been substantially consummated, (2) whether a
stay has been obtained, (3) whether the relief requested would affect the
rights of the parties not before the court, (4) whether the relief requested
would affect the success of the plan, and (5) the public policy of affording
finality to bankruptcy judgments.” Nordhoff Invs., Inc. v. Zenith Elecs.
Corp., 258 F.3d 180, 185 (3d Cir. 2001). The court gives the factors vary-
ing weight depending on the particularity of the plan, putting the most
weight on whether the plan has been substantially consummated. Id. 

The Fifth Circuit considers three factors: “(1) whether the complaining
party has failed to obtain a stay, (2) whether the plan . . . has been substan-
tially consummated, and (3) whether the relief requested would affect the
rights of parties not before the court or the success of the plan.” TNB Fin.,
Inc. v. James F. Parker Interests (In re Grimland, Inc.), 243 F.3d 228, 231
(5th Cir. 2001). 
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then will look to whether substantial consummation of the
plan has occurred. Next, we will look to the effect a remedy
may have on third parties not before the court. Finally, we
will look at whether the bankruptcy court can fashion effec-
tive and equitable relief without completely knocking the
props out from under the plan and thereby creating an uncon-
trollable situation for the bankruptcy court. For reasons
explained below, we conclude that this appeal is not equitably
moot.5

[4] First, this is not a case where Appellants sat on their
rights; they sought a stay and were refused both by us and by
the Circuit Justice. A failure to seek a stay can render an
appeal equitably moot. In re Roberts Farms, 652 F.2d at
797-98. However, failure to obtain a stay does not require a
conclusion of equitable mootness where parties use due dili-
gence in seeking the stay. In re Lowenschuss, 170 F.3d at 933
(not equitably moot where sought stay but bankruptcy court
refused to grant it). In such a circumstance, where a party has
done nothing by its own inaction to encourage or permit
developments to proceed without its participation, courts
should be cautious about reaching a conclusion of equitable
mootness. To say that a party’s claims, although diligently
pursued, are equitably moot because of the passage of time,
before the party had a chance to present views on appeal,
would alter the doctrine to be one of “inequitable mootness.”
Although practicalities necessarily may take center stage in a
particular case, we decline in every case to elevate expediency
over the justice of the situation. If Appellants here have pre-
sented appellate claims that can be remedied by some reason-
able means without totally dislodging the § 524(g) plan, it

5We make no determination that Appellants’ rights have necessarily
been impaired, except in so far as they were not permitted to be heard on
the relevant issues in the bankruptcy court, nor that the plan is necessarily
deficient. We are remanding so that Appellants can have a full and fair
opportunity to present evidence and be heard on those issues before the
bankruptcy court. 
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would be inequitable to dismiss their appeal on equitable
mootness grounds merely because the reorganization has pro-
ceeded. The failure to gain a stay is one factor to be consid-
ered in assessing equitable mootness, but is not necessarily
controlling.

[5] Second, we next determine whether substantial con-
summation of the plan has occurred. The Bankruptcy Code
defines substantial consummation as: (a) transfer of all or sub-
stantially all of the property proposed by the plan to be trans-
ferred; (b) assumption by the debtor or by the successor to the
debtor under the plan of the business or of the management
of all or substantially all of the property dealt with by the
plan; and (c) commencement of distribution under the plan.
11 U.S.C. 1101(2). Here, though distribution under the plan
has commenced, all or substantially all of the property the
plan proposes to transfer has not been transferred. The plan
involves $600 million in settlement proceeds, and, per the
current record, only $135 million has been transferred to the
trust.6 We conclude that the plan has not been substantially con-
summated.7

[6] Third, we must evaluate “whether modification of the
plan of reorganization would bear unduly on the innocent.” In
re 203 N. LaSalle St. Pshp., 126 F.3d 955, 961 (7th Cir.
1997), judgment rev’d on other grounds, 526 U.S. 434 (1999).
An important consideration is whether all the parties affected
by the appeal are before the court. See, e.g., In re Arnold &
Baker Farms, 85 F.3d at 1420; In re Spirtos, 992 F.2d at
1007. The plan has proceeded and third party rights have
intervened to some extent because the trust has both made and

6Appellants object to the declaration offered by Appellees containing
this information. We overrule the objection and consider the evidence. 

7If the plan was substantially consummated, that would not be the end
of the inquiry. We would agree with our sister circuits, see note 5 supra,
that we could still assess whether effective relief might be given without
fully impairing the prior plan and other pertinent circumstances. 
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received payments. Appellees argue that any changes made to
the plan would be inequitable because asbestos claimants
voted on the plan relying on the transactions it created, and
any change would unfairly affect the bargain they received.
However, in determining whether an appeal is equitably moot,
the question is not whether it is possible to alter a plan such
that no third party interests are affected, but whether it is pos-
sible to do so in a way that does not affect third party interests
to such an extent that the change is inequitable. If we fol-
lowed Appellees’ argument, no party that failed to obtain a
stay in § 524(g) cases would ever be able to appeal, because
third party rights would always be affected in some way. We
reject that position. The Third Circuit has allowed changes to
a 524(g) plan where the plan had already been approved by
claimants. Combustion Eng’g, 391 F.3d at 201-02 (bank-
ruptcy court added super-preemptory provision after approval
by majority of asbestos claimants). 

[7] Also, the plan provides that it may be modified after
confirmation with consent of the trust advisory committee and
the Futures Representative but without a vote by asbestos
claimants. While the claimants agreed to the plan, they did not
agree to a plan that promised no future changes. Further, the
appointed Futures Representative is a party to this appeal. The
bankruptcy court and the Futures Representative can ensure
that any changes to the plan after remand are made in a way
that is equitable to all affected parties. Finally, the bankruptcy
court could fashion remedies that would not impact the asbes-
tos claimants in a negative way, such as requiring the Debtor
to contribute more money to the trust. Appellees argue that
the plan is also equitably moot because the reorganized debtor
received credit from California Bank & Trust, which creates
third party reliance on the plan. But even if the bank extended
credit to the reorganized debtor in reliance on the plan, we do
not think that remedies short of reversing plan confirmation
would affect the bank in an inequitable way.

[8] Fourth, and most importantly, we look to whether the
bankruptcy court on remand may be able to devise an equita-
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ble remedy. Because traditional equitable remedies are
extremely broad and vest great discretion in a court devising
a remedy, we expect that if there is violation of Appellants’
legal rights from the plan, the bankruptcy court should be able
to find a remedy that is appropriate. The plan has thus far pro-
ceeded to a point where it may not be viable totally to upset
the plan, to tip over the § 524(g) apple cart. Yet, that does not
mean that there could not be plan modifications adequate to
give remedy for any prior wrong. Where equitable relief,
though incomplete, is available, the appeal is not moot. Paul-
man v. Gateway Venture Partners III, L.P. (In Re Filtercorp,
Inc.), 163 F.3d 570, 578 (9th Cir. 1998). 

There are several ways here that Appellants could get some
relief without completely upsetting the plan. First, Appellees
challenge the sufficiency of plan funding. The district court,
on appeal, could require Appellees to contribute more to the
trust. As an example, the court could require Appellees to
return the $2.5 million they have received pursuant to the
Business Loss Allocation. In re Spirtos, 992 F.2d at 1007
(“We can fashion effective relief by ordering Debtor, who is
a party to this appeal, to return the money to the estate.”); see
also Platinum Capital, Inc. v. Sylmar Plaza, L.P. (In re Syl-
mar Plaza, L.P.), 314 F.3d 1070, 1074 (9th Cir. 2002) (find-
ing appeal not equitably moot because remedy was monetary
and debtors were solvent). Second, Appellants could receive
relief from the bankruptcy court if it amends the plan to make
clear that the trust distribution procedures are not binding on
direct suits filed against Appellants; because a potentially
binding effect is part of what gives the insurers a legally pro-
tected interest, see section III.B.1, infra, a remedy on these
lines may be appropriate. See e.g. Combustion Eng’g, 391
F.3d at 201-02 (bankruptcy court added super-preemptory
provision after approval by majority of asbestos claimants and
district court also made changes). Third, the bankruptcy court
could allow Appellants to present evidence and argue for
modification of the trust distribution procedure. Varela v.
Dynamic Brokers, Inc. (In re Dynamic Brokers, Inc.), 293
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B.R. 489, 494 (B.A.P. 9th Cir. 2003) (finding appeal not equi-
tably moot where payments were to be made over twenty
years and distribution could be adjusted over time). Fourth,
the Appellants would receive relief by placing the trust under
new governance if the bankruptcy court credits their argument
that the trust is in the hands of biased parties.

[9] If abandonment of the § 524(g) plan were the only pos-
sible remedy, then there might be equitable mootness. How-
ever, we expect that there are many options open to the
bankruptcy court other than complete plan reversal that can
remedy some of Appellants’ claims if proved valid. There-
fore, we hold that this appeal is not equitably moot.

B. Standing

Two types of standing are at issue: (1) standing to object
to the confirmation of the plan in bankruptcy court
(“bankruptcy standing”) and (2) standing to appeal that con-
firmation ruling (“appellate standing”). Appellate standing
requires that a party be directly and adversely affected by the
order of the bankruptcy court—that it diminish the appellant’s
property, increase its burdens, or detrimentally affect its
rights. Duckor Spradling & Metzger v. Baum Trust (In re
P.R.T.C., Inc.), 177 F.3d 774, 777 (9th Cir. 1999). On bank-
ruptcy standing, the interests in a fair plan are paramount, and
the bankruptcy court is open to all “parties in interest.” 11
U.S.C. § 1109(b). A party denied standing in the bankruptcy
court has appellate standing to challenge that determination.
See, e.g., In re Global Indus. Tech, Inc. (In re GIT), 645 F.3d
201, 209 n.23 (3rd Cir. 2011) (en banc). All parties agree that
Appellants have appellate standing to appeal the finding of
insurance neutrality and to appeal the preemption holding.
Because there is no real issue on appellate standing here, we
turn to consider bankruptcy standing, and whether the bank-
ruptcy court should have heard Appellants more fully on the
issues of concern to them.
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[10] To have standing in bankruptcy court, Appellants
must meet three requirements: (1) they must meet statutory
“party in interest” requirements under § 1109(b) of the bank-
ruptcy code; (2) they must satisfy Article III constitutional
requirements; and (3) they must meet federal court prudential
standing requirements.

(1)

We first consider whether Appellants had statutory stand-
ing under § 1109(b), which provides that: 

[a] party in interest, including the debtor, the trustee,
a creditors’ committee, an equity security holders’
committee, a creditor, an equity security holder, or
any indenture trustee, may raise and may appear and
be heard on any issue in a case under this chapter.

§ 1109(b). The “party in interest” standard has generally been
construed broadly. See In re GIT, 645 F.3d at 210-11 (list not
exclusive); Kaiser Aerospace & Elec. Corp. v. Teledyne
Indus. (In re Piper Aircraft Corp.), 244 F.3d 1289, 1304 n.11
(11th Cir. 2001) (party in interest is defined non-exclusively
in § 1109(b)); Hasso v. Mozsgai (In re La Sierra Fin. Servs.),
290 B.R. 718, 728 (B.A.P. 9th Cir. 2002) (list is nonexclu-
sive); In re Shoen, 193 B.R. 302, 311 (Bankr. D. Ariz. 1996)
(broad definition); In re Standard Insulations, Inc., 138 B.R.
947, 950 (Bankr. W.D. Mo. 1992) (party in interest not lim-
ited to examples listed). “[C]ourts must determine on a case
by case basis whether the prospective party has a sufficient
stake in the proceedings so as to require representation.” In re
Amatex Corp., 755 F.2d 1034, 1042 (3rd Cir. 1985). 

[11] The Seventh Circuit determined that § 1109(b) was
not intended to provide standing exclusively for the listed
examples, but rather was meant to give standing to “anyone
who has a legally protected interest that could be affected by
a bankruptcy proceeding.” In re James Wilson Assocs., 965
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F.2d 160, 169 (7th Cir. 1992). The Third Circuit agreed, find-
ing that the list of potential parties in interest in § 1109(b) is
not exclusive and adopting the “legally protected interest” test
as a “helpful amplification” of its “sufficient stake in the
proceeding[s]” test set out in In re Amatex. In re GIT, 645
F.3d at 210. Indeed, the Third Circuit noted that Article III
standing and standing under the Bankruptcy code were effec-
tively co-extensive. Id. at 211.

The bankruptcy court in this case approached the question
of standing for Appellants as one of insurance neutrality, an
approach taken by other courts. See, e.g., In re GIT, 645 F.3d
201; In re Combustion Eng’g, Inc., 391 F.3d 190 (3d Cir.
2004); Baron & Budd, P.C. v. Unsecured Asbestos Claimants
Comm., 321 B.R. 147 (D.N.J. 2005). The bankruptcy court
concluded that because the plan was insurance neutral, Appel-
lants had no standing.8 

[12] Appellants argue that the plan is not insurance neutral
because of possible preclusive effects of the plan, because
they are responsible for claims channeled to the trust, because
the trust permits direct file suits against Appellants, because
they are a contingent beneficiary of the trust, and because the
plan and trust distribution procedure can be changed without
court supervision.9 We conclude that the plan may economi-

8Appellees argue that this case is indistinguishable from In re Combus-
tion Engineering where the Third Circuit found that non-settling insurers
had no standing because the plan was insurance neutral. Even if that case
had been adopted as controlling Ninth Circuit precedent, it is distinguish-
able. In re Combustion Engineering was decided in the context of appel-
late standing and applied the more stringent “person aggrieved” standard,
not the “party in interest” standard used in determining whether standing
in bankruptcy is appropriate. Further, the plan in In re Combustion Engi-
neering was vastly different. There, the plan explicitly preserved all insur-
ance defenses except for the assignment clause in the insurance contracts.
Here, the plan contains exceptions to insurance defenses that go beyond
the anti-assignment clause exception. Thus, the standard in In re Combus-
tion Engineering was different, as was the plan. 

9Appellants also argue that they had standing because of the preemption
of their anti-assignment state rights. Appellants had standing on that issue.
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cally affect Appellants in substantial ways. A plan is not
insurance neutral when it may have a substantial economic
impact on insurers. 

[13] First, Appellants claim that there is a possibility that
the plan will have a preclusive effect in asbestos suits brought
against them by claimants. We conclude this claim has merit.
Though the plan recites that it is insurance neutral, this char-
acterization in and of itself does not settle the issue. Instead,
we must look to the real-world impacts of the plan to see if
it increases insurance exposure and likely liabilities of Appel-
lants. 

The plan creates four exceptions to Appellants’ insurance
defenses. One such exception is that insurance defenses are
not preserved “to the extent affected by application of princi-
ples of res judicata, collateral estoppel, claim preclusion or
issue preclusion.” The bankruptcy court held that the plan was
insurance neutral, but, at the same time, it held that “the Debt-
ors’ insurers may or may not be bound by the Trust’s resolu-
tion of its claimed liability on an Asbestos Related Claim.”
The bankruptcy court further provided that “[w]hether and to
what extent the values generated by the Internal Procedures
will bind a particular Non-Settling Asbestos Insurer will be
resolved in the Coverage Litigation.”10

[14] These conclusions appear to be contradictory, or at
least in serious tension with each other. If the Appellants may
be bound by the Trust’s determination of an amount of liabil-

Further, assignment of the insurance contracts to the trust does not provide
standing to challenge anything other than preemption as long as all other
rights are preserved. Combustion Eng’g, 391 F.3d at 216. Preemption of
anti-assignment clauses do not, alone, destroy the insurance neutrality of
the plan. 

10The Coverage Litigation are cases in California state court in which
some non-settling insurers and Thorpe are litigating the extent of coverage
provided by the insurance policies. 
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ity on an asbestos claim, it would be hard to see how that
would not have a real impact on the appellant insurance com-
panies. If the actual amount of payments due from insurance
companies is increased by the plan from what those liabilities
would be absent the plan, then the plan has monetary impact
in the real world of insurance, and is not insurance neutral.
Here Appellants reasonably complain that they were not per-
mitted to participate in establishing the valuation matrix. That
would be no problem if they could challenge amounts set by
it, but it is a problem for them if they may be bound by it
without prior participation. 

[15] The language in the plan and in the bankruptcy
court’s order is different from the “super-preemptory” lan-
guage contained in the plan in In re Combustion Engineering,
where the court determined the plan had no impact on insur-
ers. There, the plan stated: 

Notwithstanding anything to the contrary in this
Order, the Plan or any of the Plan Documents, noth-
ing in this Order, the Plan or any of the Plan docu-
ments (including any other provision that purports to
be preemptory or supervening), shall in anyway [sic]
operate to, or have the effect of, impairing the insur-
ers’ legal, equitable or contractual rights, if any, in
any respect. 

In re Combustion Eng’g, 391 F.3d at 209. Even if there is a
super-preemptory provision, “care must be taken to ensure
that, in fact, the insurer’s rights are completely unaffected. If
the insurer’s rights are affected in any way, the insurer will
have standing to object to the alteration of its rights.” COLLIER

ON BANK. ¶  1109.04. Here, the express exceptions to Appel-
lants’ defenses signal that the plan is not insurance neutral.

Second, Appellants must indemnify payments made by the
trust pursuant to settlements with asbestos claimants. Without
participation by Appellants, the trust determines how much to
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pay to the claimants and then may seek payment from Appel-
lants. For the same reasons discussed above, the plan would
not necessarily permit the insurers to challenge settlement
amounts as unreasonable. 

Third, under the plan, the trust can allow asbestos claimants
to file direct suits against Appellants. “As a general matter,
. . . parties with potential responsibility to pay claims against
debtors regularly have standing to participate in bankruptcy
cases.” Baron & Budd, 321 B.R. at 158. For this reason, each
of the insurers who may be sued directly and may be liable
to claimants should be viewed as a party in interest to the pro-
ceedings establishing the trust. Moreover, if the trust runs out
of money because it is insufficiently funded or because the
trust distribution procedures are insufficiently stringent, the
likelihood of claims being brought against the non-settling
insurers increases. If the trust runs out of money, the channel-
ing injunctions will preclude claimants from seeking damages
from any other insurers than the non-settling insurers. This
would have a substantial economic impact on Appellants.

Fourth, the plan may have economic consequences for
Appellants by affecting their reinsurance with settling insur-
ers. Because the injunction protects the settling insurers,
Appellants’ only recourse for any contribution, subrogation,
or indemnification resulting from reinsurance is against the
trust making them beneficiaries. The order confirming the
plan states that the trust may not permit a direct claim against
a non-settling insurer unless the claimant agrees in writing to
reduce the judgment by the amount the settling insurer owes
to Appellants. The order further provides that in direct action
litigation, if the non-settling insurer is found to have a claim
against a settling insurer for litigation costs, and they are
unable to recover those costs through a judgment reduction,
then the non-settling insurer can bring an action against the
Trust for that amount. If the Trust runs out of money because
it is insufficiently funded, then any costs that Appellants
could have recovered against it will be lost. The right to
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recover costs is a right provided for by a contract negotiated
between the settling insurer and the non-settling insurer. This
right is a legally protected right. Any inadequacy in the trust
threatens to diminish the value of Appellants’ claims. There-
fore, the insurers’ allegations that the plan does not comply
with the funding requirements of § 524(g) are sufficient to
establish standing.

[16] In summary, the plan allows direct actions against
Appellants. It allows the trust to pay out claims according to
the trust distribution plan and then to seek indemnification
from Appellants. It terminates Appellants’ ability to collect
claims from settling insurers. It affects the nature of Appel-
lants’ contracts with Appellees. Though § 524(g) contem-
plates this kind of interference with insurers’ contracts, there
is no doubt that the vast changes to the insurance policies and
relationships have the potential substantially to impact Appel-
lants economically. The plan is therefore not insurance neu-
tral, which provides the non-settling insurers with party in
interest standing under § 1109(b). We hold that appellants had
bankruptcy standing and should have been permitted to be
heard in challenging the plan, if they had Article III standing
and satisfied prudential standing requirements.

(2)

Having found that Appellants are parties in interest under
§ 1109(b), we consider whether they also satisfy the require-
ments of Article III standing. To have constitutional standing
under Article III, the party seeking standing must demonstrate
an injury in fact that is traceable to the challenged action and
that is likely to be redressed by a favorable decision. Lujan v.
Defenders of Wildlife, 504 U.S. 555, 560 (1992). As applied
in the Chapter 11 context, Article III standing exists where
“the participant holds a financial stake in the outcome of the
proceeding such that the participant has an appropriate incen-
tive to participate in an adversarial form to protect his or her
interests.” COLLIER ON BANK. ¶  1109.04; see also United
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States v. 5208 Los Franciscos Way, 385 F.3d 1187, 1191 (9th
Cir. 2004).

[17] Appellants had Article III standing. As discussed
above, the plan affects Appellants’ contractual rights, affects
their financial interests, and has the possibility of affecting
their litigation rights in court. The plan potentially increases
the liabilities of the insurance companies with real world eco-
nomic impact, and, as such, Appellants have sufficiently
alleged an injury in fact. This injury is traceable to the plan.
It is only because of the plan that Appellants’ contractual
rights and expectations were changed. This injury would be
redressed by judicial action, such as if the bankruptcy or dis-
trict court reversed confirmation of the plan or altered the plan
to make it insurance neutral. All three required elements of
the Lujan test are satisfied, and Appellants have Article III
standing.

(3)

“In addition to the immutable requirements of Article III,
‘the federal judiciary has also adhered to a set of prudential
principles that bear on the question of standing.’ ” Bennett v.
Spear, 520 U.S. 154, 162 (1997) (quoting Valley Forge Chris-
tian Coll. v. Americans United for Separation of Church and
State, Inc., 454 U.S. 464, 474-475 (1982)). This prudential
principle is a “judicially self-imposed limit[ ] on the exercise
of federal jurisdiction.” Allen v. Wright, 468 U.S. 737, 751
(1984). It is “founded in concern about the proper—and prop-
erly limited—role of the courts in a democratic society.”
Warth v. Selden, 422 U.S. 490, 498 (1975). One of these pru-
dential requirements is that “[a] plaintiff’s grievance must
arguably fall within the zone of interests protected or regu-
lated by the statutory provision or constitutional guarantee
invoked in the suit.” Bennett, 520 U.S. at 162. “The ‘zone of
interests’ requirement is analogous to ‘statutory standing.’ ”
In re Chiu, 266 B.R. 743, 749 (B.A.P. 9th Cir. 2001) (quoting
Kauthar SDN BHD v. Sternberg, 149 F.3d 659, 669 n.13 (7th
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Cir. 1998)). “[T]he predecessor provisions of section 1109(b)
of the Code, constituted an effort to encourage and promote
greater participation in reorganization cases. . . . Section
1109(b) continues in this tradition and should be understood
in the same way.” In re Amatex, 755 F.2d at 1042; see also
7 COLLIER ON BANK. ¶  1109.04[2][b] (“A fundamental pur-
pose of section 1109(b) is to grant any party with a financial
stake in the case the right, at the party’s election, to partici-
pate with respect to the judicial determination of any issue
bearing on the ultimate disposition of his or her interest.”).

[18] Appellants have § 1109(b) standing, or bankruptcy
standing. Also, as insurers of the Debtors, they were within
the “zone of interests” protected or regulated by the statutory
provision. Congress intended § 1109(b) to confer broad stand-
ing so that those whose rights would be affected by reorgani-
zation proceedings could participate and protect their rights.

(4)

[19] Having determined that Appellants met statutory
(“party in interest”), constitutional (Lujan Article III test), and
prudential (“zone of interests”) standing requirements, we
next consider the extent of their standing in bankruptcy court.
Section 1128(b) states that “[a] party in interest may object to
the confirmation of a plan.” § 1128(b). Because Appellants
are parties in interest, they should have had standing to object
to confirmation of the plan. In re GIT, 645 F.3d at 211
(“Status as a party in interest is of particular relevance here
because the Bankruptcy Code expressly provides that parties
in interest ‘may object to confirmation of a plan.’ ”); see also
COLLIER ON BANK. ¶  1109.04[2][a] (“[E]very court would
seem to agree that section 1109(b) applies in full force to a
plan confirmation proceeding given the momentous nature of
this proceeding in most cases.”). For this reason the non-
settling insurers had a right to be heard, to present evidence,
and to participate in the proceedings culminating in approval
of the § 524(g) plan.
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C. Preemption

Appellants also appeal the district court’s determination
that their anti-assignment contract rights were preempted by
state law. The plan assigns Thorpe’s insurance rights to the
trust and excludes from Appellants’ defenses any defense
based upon violation of the anti-assignment clauses. How-
ever, the policies under which Thorpe is insured contain lan-
guage requiring Appellants’ consent before an assignment or
transfer of policy rights. Under California law, assignment of
insurance benefits may violate an anti-assignment provision if
the claim against the policy has not been “reduced to a sum
of money due or to become due under the policy.” Henkel
Corp. v. Hartford Accident and Indemnity Co., 29 Cal. 4th
934, 944 (2003). The bankruptcy and district courts deter-
mined that bankruptcy law preempted the anti-assignment
clauses in the insurance policies. 

“We must be cautious about conflict preemption where a
federal statute is urged to conflict with state law regulations
within the traditional scope of the state’s police powers,” and
we begin with a “presumption against preemption.” Chae v.
SLM Corp., 593 F.3d 936, 944 (9th Cir. 2010). But, “[i]t is a
familiar and well-established principle that the Supremacy
Clause . . . invalidates state laws that ‘interfere with, or are
contrary to,’ federal law.” Hillsborough Cnty. v. Automated
Med. Laboratories, Inc., 471 U.S. 707, 712 (1985). In deter-
mining whether preemption exists, “[t]he purpose of Congress
is the ultimate touchstone . . . .” Medtronic, Inc. v. Lohr, 518
U.S. 470, 485 (1996). 

Preemption can occur either expressly or impliedly. “Ex-
press and implied preemption under the Bankruptcy Code are
two distinct concepts.” PG&E Co., v. Cal. ex rel. Cal. Dep’t
of Toxic Substances Control, 350 F.3d 932, 948 (9th Cir.
2003). “Congress may indicate pre-emptive intent through a
statute’s express language or through its structure and pur-
pose.” Altria Group, Inc. v. Good, 129 S. Ct. 538, 543 (2008)
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In the absence of express preemption, Congressional intent
can be inferred where “it is impossible for a private party to
comply with both state and federal requirements, . . . or where
state law ‘stands as an obstacle to the accomplishment and
execution of the full purposes and objectives of Congress.’ ”
Crosby v. Nat’l Foreign Trade Council, 530 U.S. 363, 372-73
(2000) (quoting Hines v. Davidowitz, 312 U.S. 52, 67 (1941)).

(1)

[20] Here Congress has expressly preempted Appellants’
contract rights. Section 541(c) provides that “an interest of the
debtor in property becomes property of the estate . . . notwith-
standing any provision in an agreement, transfer instrument,
or applicable nonbankruptcy law . . . that restricts or condi-
tions transfer of such interest by the debtor . . . .” 11 U.S.C.
§ 541(c)(A). In In re Combustion Engineering, the Third Cir-
cuit held that the Bankruptcy Code “expressly contemplates
the inclusion of debtor insurance policies in the bankruptcy
estate.” In re Combustion Eng’g, 391 F.3d at 219 n.27. The
court held that § 541 “effectively preempts any contractual
provision that purports to limit or restrict the rights of a debtor
to transfer or assigns [sic] its interest in bankruptcy.” Id.; see
also In re Kaiser Aluminum Corp., 343 B.R. 88, 95 (D. Del.
2006) (541(c) expressly preempts anti-assignment clauses).

Appellants argue that precedent precludes a finding that
541(c)(1)(A) preempts the contract provisions. They point to
In re Farmers Markets and argue that § 541(c) does not pre-
empt state laws that put limitations on transfers of property to
third parties. In re Farmers Markets, Inc., 792 F.2d 1400,
1402 (9th Cir. 1986). That case involved the question of
whether § 541(c) preempted a state law that disallowed the
transfer of a liquor license until the holder paid certain state
taxes. Id. at 1401. There, the court held that § 541(c) does not
invalidate all transfer restrictions on property in which the
debtor holds an interest, but “avoids only those restrictions
which prevent transfer of the debtor’s property to the estate.”
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Id. at 1402. Therefore, the state could require the estate to pay
the taxes before allowing the transfer of the license to a third
party. Id. at 1404. Here, however, the trust is not a third party.
The order confirming the plan provides that the trust is
appointed as the estate representative. The trust is part of the
debtor’s estate. Instead of attempting to sell or assign any-
thing to third parties, the debtor was attempting to transfer its
rights and property to the trust, part of the estate. Accord-
ingly, In re Farmers Markets does not preclude a finding that
541(c) preempts Appellants’ anti-assignment contract rights.

Appellants also argue that in PG&E we held that a reorga-
nization plan may preempt nonbankruptcy law “only to the
extent that such law ‘relates to financial condition.’ ” PG&E,
350 F.3d at 937. They argue that since Appellants’ rights do
not relate to a “financial condition” preemption is not appro-
priate here. In PG&E we dealt only with §§ 1123(a) and
1142(a), and issues of express preemption by those provi-
sions, and did not interpret § 541(c) as we do here. PG&E is
not applicable to the preemption issue in this case, as it
doesn’t tell us whether the anti-assignment clauses in the con-
tracts between insurers and the debtors are preempted by
§ 541(c).

(2)

Even if 541(c) did not expressly preempt the anti-
assignment provisions, this would not end the inquiry because
“[i]t is possible for there to be no express preemption under
a particular provision of the Bankruptcy Code, but nonethe-
less to be implied preemption under the Code.” PG&E, 350
F.3d at 948. “Even where Congress has not completely dis-
placed state regulation in a specific area, state law is nullified
to the extent that it actually conflicts with federal law.” Hills-
borough Cnty., 471 U.S. at 713. “We discern congressional
objectives by ‘examining the federal statute as a whole and
identifying its purpose and intended effects.’ ” Chae, 593 F.3d
at 943 (quoting Crosby, 530 U.S. at 373).

3642 IN THE MATTER OF THORPE INSULATION

Case: 10-56543, 04/03/2012, ID: 8125489, DktEntry: 86, Page 31 of 34



[21] Here, enforcing the anti-assignment clauses would
stand as “an obstacle to the accomplishment and execution of
the full purposes and objectives of Congress.”11 English v.
Gen. Elec. Co., 496 U.S. at 79 (quoting Hines, 312 U.S. at
67). As the district court noted, Henkel would bar any com-
pany with significant insurance contracts governed by Cali-
fornia law from taking advantage of 524(g). For a plan to be
approved, the trust must be sufficiently funded. As here, com-
panies usually can do so only by settling with insurers and
putting those funds in the trust. Yet, if we enforced the anti-
assignment provisions, it would be to the detriment of the
potential efficacy of a § 524(g) plan. After a debtor had filed
for bankruptcy, no insurer would settle, with the aim of fund-
ing a § 524(g) plan, because by refusing to settle, the insurer
could position itself to claim forfeiture of the insurance if a
plan proceeded and there was a consequent breach of the anti-
assignment provisions. “Simply making a reorganization
more difficult for a particular debtor, however, does not rise
to the level of ‘standing as an obstacle to the accomplishment
of the full purposes and objectives of Congress.’ ” In re Baker
& Drake, Inc., 35 F.3d at 1354 (quoting Schneidewind v. ANR
Pipeline Co., 485 U.S. 293, 300 (1988)). This is not the case
here, because enforcing the anti-assignment provisions would
subject virtually all § 524(g) reorganizations to an insurer
veto.

[22] We are unconvinced by Appellants’ argument that
Appellees are merely allowed to reorganize under § 524(g)
but not entitled to do so and accordingly preemption is not
appropriate. Section 524(g) was specifically designed to allow
companies with large asbestos-related liabilities to use Chap-
ter 11 to transfer those liabilities, along with substantial

11Appellants argue primarily that enforcing the anti-assignment provi-
sions does not make it impossible to reorganize. Even if we accept Appel-
lants’ premise, this does not wholly resolve preemption. Instead, we must
assess whether the anti-assignment provisions stand as an obstacle to the
objectives of Congress. See Crosby, 530 U.S. 363; Chae, 593 F.3d 936.
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assets, to a trust responsible for paying future asbestos claims.
See H.R. Rep. No. 103-835, at 46-47 (1994). It requires that
a trust be established that assumes the debtor’s asbestos liabil-
ities. § 524(g)(2)(B)(I). Part of the “cornerstone” of the reor-
ganization is contribution by the insurers to the trust.
Travelers Indem. Co. v. Bailey, 129 S. Ct. 2195, 2199 (2009).
For such reasons we hold that the anti-assignment provisions
contained in the contracts between Appellants and Appellees
stand as an obstacle to completion of a successful § 524(g)
plan, and therefore are preempted by federal bankruptcy law.

IV. Conclusion

We reject Appellees’ argument that this appeal should be
dismissed as “equitably moot.” Although the plan has pro-
ceeded to a point where it may be inequitable to toss it out
entirely, we also conclude that there are likely viable remedies
available to Appellants, short of entirely tossing the plan out,
within the broad remedial discretion of the bankruptcy court,
if it determines that Appellants’ claims (discussed in footnote
one) have merit. 

The bankruptcy court and district court erred by concluding
that the proposed § 524(g) plan was insurance neutral and that
Appellant insurers did not have party in interest standing to
challenge the plan. Because the plan had likely effects that
would increase economic exposure of the insurer Appellants
to asbestos claimants, they had a right to be heard fully and
fairly before the plan was finalized. Also, we affirm the bank-
ruptcy court’s and district court’s conclusions that the anti-
assignment clauses in the contracts between insurers and the
Debtor were preempted by federal law.

[23] There is no entirely tidy way to resolve this case
because the plan has proceeded without stay and without full
input from insurer parties who will be economically affected
by the plan. But we have concluded that the starting place is
for us to reverse the judgment of the district court, and to
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remand to the district court with instructions that it remand to
the bankruptcy court to permit Appellants to submit their
proof on all issues they previously preserved. 

REVERSED AND REMANDED with instructions.
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SCIRICA, Circuit Judge. 
 
 Federal-Mogul Global and its affiliates filed for 
Chapter 11 bankruptcy and sought to resolve asbestos-related 
liability through the creation of a personal-injury trust under 
11 U.S.C. § 524(g).1

                                              
1 Besides the Reorganized-Debtors Federal-Mogul, there are 
two additional Appellees: the Official Committee of Asbestos 
Claimants and the Legal Representative for Future Asbestos 

  As part of its reorganization plan, it 
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sought to transfer rights under insurance liability policies to 
the trust.  Appellants Insurers2

I. 

 had provided liability policies 
to the debtors prior to bankruptcy and objected that the 
transfer violated the policies’ anti-assignment provisions.  
Federal-Mogul contended that 11 U.S.C. § 1123(a)(5)(B) 
preempts those provisions, and the bankruptcy and district 
courts agreed.  We will affirm. 

A. 
                                                                                                     
Claimants.  For the sake of brevity, we will refer to the 
Appellees collectively as “Federal-Mogul.” 
2 Appellants are five groups of insurers: (1) Hartford Accident 
and Indemnity Company, First State Insurance Company, and 
New England Insurance Company; (2) Allianz Global 
Corporate & Specialty AG, Allianz Global Risks U.S. 
Insurance Company (formerly known as Allianz Insurance 
Company), and Allianz Underwriters Insurance Company 
(formerly known as Allianz Underwriters, Inc.); (3) Columbia 
Casualty Company, Continental Casualty Company, and the 
Continental Insurance Company (both in its individual 
capacity and as successor to certain interests of Harbor 
Insurance Company); (4) Fireman’s Fund Insurance 
Company and National Surety Company; and (5) Certain 
Underwriters at Lloyd’s, London and Certain London Market 
Companies.    Briefs were filed on behalf of the first four 
groups under the caption “Certain Appellants,” and on behalf 
of the fifth under the caption “London Market Insurers” 
(“LMI”). We refer to Appellants collectively as “Insurers.”  
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 For almost two decades, Chapter 11 bankruptcies have 
employed a statutory mechanism created by 11 U.S.C. § 
524(g) to resolve massive asbestos liability and to evaluate 
claims and allocate payments to current and future asbestos 
claimants.  When this provision’s requirements are satisfied, 
the bankruptcy court may issue an injunction channeling all 
current and future claims based on the debtor’s asbestos 
liability to a personal injury trust.  This case centers on these 
trusts. 

The salience of § 524(g) trusts stems from the ongoing 
dilemma of asbestos liability, “the longest-running mass tort 
litigation in the United States.”  Stephen J. Carroll et al., 
RAND Inst. for Civil Justice, Asbestos Litigation 21-24 
(2005).3

                                              
3 By the end of 2002, over 730,000 claimants had sought 
relief from over 8,400 defendants.  Carroll, supra, at 70-79.  
More recent data demonstrates that asbestos filings peaked in 
2003 and have fallen significantly since then, with the annual 
number of filings at around 20% of 2001 levels.  Mary 
Elizabeth C. Stern et al., NERA Econ. Consulting, Snapshot 
of Recent Trends in Asbestos Litigation: 2011 Update fig. 1 
(2011), available at http://www.nera.com/nera-
files/PUB_Recent_Trends_Asbestos_Litigation_0711.pdf.  
The number of pending claims has also fallen  below 2001 
levels after peaking mid-decade, while the value of each 
resolved claim rose, likely due to a larger proportion of 
malignant over non-malignant claims.  Id. at 4-7. 

  As courts and commentators have noted, a just and 
efficient resolution of asbestos claims has often eluded the 
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traditional tort system.4

                                              
4 Asbestos liability has also fit poorly into the usual dynamics 
of insurance coverage.  While the dangers of asbestos were 
becoming known when insurers drafted comprehensive 
general liability policies in the 1950s and 1960s, they likely 
did not foresee the rise of enormous mass tort liability 
decades later.  See Kenneth S. Abraham, The Maze of Mega-
Coverage Litigation, 97 Colum. L. Rev. 2102, 2105 (1997).  
Written on an injury- or occurrence-basis, the policies were 
ill-fitted to address long-latency diseases based on prolonged 
exposure.  Id.  Courts interpreted the policies’ coverage 
language to impose a “continuous trigger” of insurance 
coverage for asbestos liability, holding that every policy on 
the risk between first exposure to manifestation—often a 
period of decades—was triggered.  See Keene Corp. v. Ins. 
Co. of N. Am., 667 F.2d 1034, 1042-47 (D.C. Cir. 1981); 
James M. Fischer, Insurance Coverage for Mass Exposure 
Tort Claims: The Debate over the Appropriate Trigger Rule, 
45 Drake L. Rev. 625, 646-50 (1997) (summarizing the 
development and justifications for the continuous trigger of 
coverage).   

   See In re Congoleum Corp., 426 
F.3d 675, 693 (3d Cir. 2005); In re Combustion Eng’g, Inc., 

The result of the continuous trigger rule has been the 
apportionment of liability among numerous insurers, often 
posing difficult questions of allocation and likely 
incentivizing policyholders to file suit against all insurers 
who sold them coverage during the trigger period.  Abraham, 
supra, at 2106-07.  Further complicating the situation is the 
distorting effect of multiple insurance layers on insurers’ 
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391 F.3d 190, 200 (3d Cir. 2004); see also Richard A. 
Nagareda, Mass Torts in a World of Settlement x-xiii (2007). 
The aggregate pressure of such claims has led to a variety of 
quasi-administrative approaches to asbestos liability,5

                                                                                                     
incentives.  Primary insurers had the duty to defend against 
claims that exceeded their policy limits, so they allegedly 
minimized defense costs by rushing into aggregate 
settlements that included claims of dubious value while 
passing the settlements’ cost onto excess insurers.  Richard A. 
Nagareda, Mass Torts in a World of Settlement 27-28 (2007); 
Michelle J. White, Why the Asbestos Genie Won’t Stay in the 
Bankruptcy Bottle, 70 U. Cin. L. Rev. 1319, 1334-36 (2002). 

 but 

5 Both courts and corporations have attempted to implement 
innovative solutions to remedy the perceived deficiencies of 
the tort system to address the flood of asbestos claims, but 
these have proved unsuccessful because of the limitations on 
the powers of courts and of private parties.  In the Eastern 
District of Texas, Judge Robert Parker sought to implement a 
three-part trial procedure for addressing three thousand 
asbestos claims by using statistical sampling and test trials to 
create a compensation grid that would be extrapolated to all 
pending claims.  Cimino v. Raymark Indus., Inc., 751 F. 
Supp. 649 (E.D. Tex. 1990).  This plan was overturned on 
appeal for violating the defendants’ Seventh Amendment 
rights.  Cimino v. Raymark Indus., Inc., 151 F.3d 297 (5th 
Cir. 1998).  Owens Corning, a major asbestos manufacturer, 
sought to create a “National Settlement Program” outside the 
judicial system by entering private contracts with plaintiffs’ 
firms that would have settled the claims of the firms’ clients 
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Congress has yet to create the “national asbestos dispute-
resolution scheme” requested by the Supreme Court, Amchem 
Prods., Inc. v. Windsor, 521 U.S. 591, 598 (1997) (citing 
Judicial Conference of the U.S., Report of the Judicial 
Conference Ad Hoc Committee on Asbestos Litigation 3, 27-
35 (1991)); see also Ortiz v. Fibreboard Corp., 527 U.S. 815, 
821 & n.1 (1999).6

A consequence of the failure to create a 
comprehensive resolution to asbestos litigation has been a 
reliance on the Bankruptcy Code to provide some 

  Initial attempts to employ the class action 
device to resolve the claims of present and future asbestos 
victims failed to adequately protect the interests of absent 
class members.  Amchem, 521 U.S. at 625-28; Ortiz, 527 U.S. 
at 848-59.  

                                                                                                     
based on an administrative grid.  Nagareda, supra, 108-13.  
But Owens Corning could not create a universal binding 
system through private contract, and so the innovation failed.  
Id.  The company filed for bankruptcy, creating a § 524(g) 
trust to address its asbestos liability.  Id.  
6 Various alternatives have been proposed in Congress, 
including several proposals along the lines of the 
administrative scheme adopted for black lung compensation, 
but they have not been enacted.  See U.S. Gov’t 
Accountability Office, GAO-11-819, Asbestos Injury 
Compensation: The Role and Administration of Asbestos 
Trusts app’x I (2011), available at 
http://www.gao.gov/new.items/d11819.pdf (summarizing 
congressional proposals to address asbestos litigation since 
1973). 
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predictability and regularity in addressing mass tort liability.  
Bankruptcy has proven an attractive alternative to the tort 
system for corporations because it permits a global resolution 
and discharge of current and future liability, while claimants’ 
interests are protected by the bankruptcy court’s power to use 
future earnings to compensate similarly situated tort claimants 
equitably.  S. Elizabeth Gibson, Fed. Judicial Ctr., Judicial 
Management of Mass Tort Bankruptcy Cases 1-2 (2005).  The 
primary bankruptcy innovation for addressing mass tort 
liability has been the post-confirmation trust, which first 
appeared in the bankruptcy proceedings of the Johns-
Manville Corporation, the largest producer of asbestos-
containing products.  Lloyd Dixon et al., RAND Inst. for 
Civil Justice, Asbestos Bankruptcy Trusts: An Overview of 
Trust Structure and Activity with Detailed Reports on the 
Largest Trusts 5 (2010) [hereinafter RAND Trust Report].  In 
that case, the bankruptcy court issued a channeling injunction 
under 11 U.S.C. § 105 requiring future asbestos claims be 
brought against a trust created to compensate victims, and 
barring actions against the reorganized debtor, its 
subsidiaries, or any settling insurance company.7

                                              
7 Initially, the Johns-Manville trust paid claimants the full 
value of their claims.  RAND Trust Report, supra, at 5-6.  The 
number of claims quickly exceeded projections, and in 1995 
the trust was reorganized to pay less than the full value of 
claims, to give priority to seriously-ill claimants, and to create 
an administrative role for a representative to protect future 
claimants’ interests.  Id. 

  In re Johns-
Manville Corp., 68 B.R. 618, 624-28 (Bankr. S.D.N.Y. 1986), 
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aff’d, 78 B.R. 407 (S.D.N.Y. 1987), aff’d sub nom. Kane v. 
Johns-Manville Corp. (In re Johns-Manville Corp.), 843 F.2d 
636 (2d Cir. 1988).    

Congress codified the Johns-Manville trust mechanism 
as a “creative solution to help protect . . . future asbestos 
claimants,” H.R. Rep. No. 103-835, at 47 (1994), reprinted in 
1994 U.S.C.C.A.N. 3340, 3348, in the Bankruptcy Reform 
Act of 1994, Pub. L. 103-394, § 111, 108 Stat. 4106, 4113-17 
(codified at 11 U.S.C. § 524(g)-(h)).  Congress intended the 
trusts as a means to give “full consideration” to the interests 
of future claimants by ensuring their claims would be 
compensated comparably to present claims, while 
simultaneously enabling corporations saddled with asbestos 
liability to obtain the “fresh start” promised by bankruptcy.8

                                              
8 As one senator described it, § 524(g) “affirm[s] what 
Chapter 11 reorganization is supposed to be about: allowing 
an otherwise viable business to quantify, consolidate, and 
manage its debt so that it can satisfy its creditors to the 
maximum extent feasible, but without threatening its 
continued existence and the thousands of jobs that it 
provides.”  140 Cong. Rec. 28,358 (1994) (statement of Sen. 
Brown).         

   
H.R. Rep. No. 103-835, at 46-48.  To achieve these goals and 
“protect the due process rights of future claimants,” section 
524(g) imposed “many statutory prerequisites” that must be 
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satisfied before a channeling injunction may issue.9

As of May 2011, there were fifty-six asbestos 
personal-injury trusts, with several more in process.  Lloyd 
Dixon & Geoffrey McGovern, RAND Inst. for Civil Justice, 
Asbestos Bankruptcy Trusts and Tort Compensation 1 n.1 
(2011).  Through 2010, the trusts have paid about 3.3 million 
claims valued at roughly $17.5 billion.  U.S. Gov’t 
Accountability Office, supra, at 16.  There is substantial 
similarity among the various trusts in structure and function.  
Nearly all the trusts are governed by trustees who manage 
financial affairs, while a committee of advocates, consisting 
of representatives of current and future claimants, must 
approve substantial trust activities.

  
Combustion Eng’g, 391 F.3d at 234 n.45. 

10

                                              
9 Under the law, the bankruptcy court may grant a channeling 
injunction only if (1) the debtor is subject to substantial and 
uncertain future asbestos liability, (2) the trust owns a 
majority of the voting shares of the debtor or corporate 
parent, (3) seventy-five percent of current claimants vote to 
approve the plan, and (4) the trust operates through 
mechanisms that assure the plan will pay “present claims and 
future demands . . . in substantially the same manner.”  11 
U.S.C. § 524(g)(2)(B).  The injunction may bind future 
claimants only if a future claims representative is appointed 
during the reorganization and the bankruptcy court 
determines the injunction is “fair and equitable” with respect 
to future claimants.  Id. § 524(g)(4)(B). 

  RAND Trust Report, 

10 Although there are usually more representatives of current 
than future claimants, they possess equal authority and must 
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supra, at 11-14.  Moreover, like the Johns-Manville trust on 
which they are modeled,11

                                                                                                     
both consent to substantial modifications of the trust.  RAND 
Trust Report, supra, at 13-14. 

 asbestos personal-injury trusts 
receive funding from three primary sources: debtor cash, 
debtor stock, and insurance settlements.  See id. at app. B 
(categorizing the initial funding of the 26 largest asbestos 
trusts as “Cash from debtor(s),” “Stock from debtors(s) [sic],” 
“Insurance settlements,” or “Other assets”).  While some 
trusts have been funded primarily with an initial infusion of 
cash from the debtor, id. at 65, 105, 137, and others have 
consisted primarily of funds obtained from insurance, id. at 
55, 79, 115, 123, most rely on a mix of assets.  Finally, all 
trusts have Trust Distribution Protocols (TDPs) to govern 

11 When drafting § 524(g), Congress observed that the Johns-
Manville trust was funded “through stock of the emerging 
debtor company and a portion of future profits, along with 
contributions from Johns-Manville’s insurers.”  H.R. Rep. 
No. 103-835, at 47.  The insurers’ contributions to the Johns-
Manville trust consisted of a negotiated settlement with 
Johns-Manville following protracted litigation.  The insurers 
ultimately agreed to pay $770 million in return for injunctive 
protection against all future claims.  MacArthur Co. v. Johns-
Manville Corp. (In re Johns-Manville Corp.), 837 F.2d 89, 90 
(2d Cir. 1988).  This funding constituted “most of the initial 
corpus of the Trust,” and was considered the “cornerstone of 
the Manville reorganization.”  Travelers Indem. Co. v. Bailey, 
557 U.S. 137, ----, 129 S. Ct. 2195, 2199 (2009) (internal 
quotation marks omitted).  
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how claims are processed and compensated.12

                                              
12 TDP procedures are similar across most trusts, including 
the Federal-Mogul trust.  Claimants generally select between 
expedited or individual review.  RAND Trust Report, supra, 
at 15.  Under expedited review, a claimant presents evidence 
to satisfy pre-established medical and exposure criteria.  Id. at 
17-19.  Once met, the claim is liquidated according to a 
compensation grid based on eight disease levels that provide 
the highest payment to those suffering from mesothelioma 
and other malignant diseases.  Id.  If a claimant seeks 
individual review—mandated when medical and exposure 
criteria are not satisfied, but also used to assess whether 
special circumstances might warrant greater compensation—
the processing facility determines whether the claim would be 
compensable in the tort system, with valuation based on 
historical tort awards for similarly situated plaintiffs.  Id. at 
19-20.  In the event of a dispute, claims are submitted to 
nonbinding arbitration, or, if that fails, to the courts, although 
such resolutions are reportedly rare.  Id. at 21.  Finally, after 
valuation, claims are paid based on a payment percentage on 
a first-in-first-out basis, subject to an annual cap on total 
compensation and, in some trusts, a claim ratio that reserves a 
certain percentage of annual compensation to claimants with 
the most serious diseases.  Id. at 21-22.  Under the TDPs, few 
trusts pay the full value of submitted claims: current payment 
percentages range widely, but the median is 25%, with most 

   These 
procedures are approved as part of the bankruptcy 
reorganization plan but may later be modified.   Id. at 14. 
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As a quasi-administrative scheme, § 524(g) trusts have 
drawn considerable commentary.13  While Congress sought to 
protect the interests of current claimants by requiring that 
75% of them approve the trust, some have suggested that this 
provision, without the “cram down” otherwise available in 
bankruptcy, grants plaintiffs’ attorneys a de facto veto over 
reorganization, allowing them to leverage concessions at the 
expense of other stakeholders.14

                                                                                                     
trusts paying between ten and forty-six percent of a claim’s 
liquidated value.  Id. tbl. 4.4. 

  S. Todd Brown, Section 

13 See, e.g., Todd R. Snyder & Deanne C. Siemer, Asbestos 
Pre-Packaged Bankruptcies: Apply the Brakes Carefully and 
Retain Flexibility for Debtors, 13 Am. Bankr. Inst. L. Rev. 
801 (2005); Ronald Barliant et al., From Free-Fall to Free-
for-All: The Rise of Pre-Packaged Asbestos Bankruptcies, 12 
Am. Bankr. Inst. L. Rev. 441 (2004); Mark D. Plevin et al., 
Pre-Packaged Asbestos Bankruptcies: A Flawed Solution, 44 
S. Tex. L. Rev. 883 (2003). 
14 Another significant question that has received attention is 
the relationship between tort and trust compensation, which 
are linked in complex ways that vary from state to state.  See 
Dixon & McGovern, Asbestos Bankruptcy Trusts and Tort 
Compensation, supra, at 3-7 (outlining the linkages between 
the trusts and tort claims).  Some have contended that the 
confidentiality of the trust system allows claimants to 
“double-dip” in both the tort and trust system and permits 
reliance on dubious medical reports, while others have 
disagreed with this assessment.  See How Fraud and Abuse in 
the Asbestos Compensation System Affect Victims, Jobs, the 
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524(g) Without Compromise: Voting Rights and the Asbestos 
Bankruptcy Paradox, 2008 Colum. Bus. L. Rev. 841, 856-70; 
cf. In re Congoleum Corp., 426 F.3d at 680 & n.4 (noting 
that, in the absence of a cramdown provision, “[t]he realities 
of securing favorable votes from thousands of claimants to 
meet the 75% approval requirement [in 11 U.S.C. § 524(g)] 
forc[e] debtors to work closely with the few attorneys who 
represent large numbers of injured claimants.”).  Others 
criticize the voting procedure because it allows the more 
numerous holders of small claims to outvote those with 
mesothelioma and other serious injuries, who, unlike in a 
class action settlement, cannot opt out of the trust mechanism.  
See Nagareda, supra, at 20-21, 171-73.  Our case law has 
acknowledged some of these concerns.  In Combustion 
Engineering, we held that the use of a two-trust structure that 
granted current asbestos claimants “privileged treatment” 
prior to voting on the reorganization plan may have lacked 
both the “good faith” and “indicia of support” among 
creditors required by the Bankruptcy Code, as well as likely 
contravening the constitutional guarantee of procedural due 
process.  391 F.3d at 244-47.  We also noted that the apparent 
preferential treatment granted to slightly impaired claimants 

                                                                                                     
Economy, and the Legal System: Hearing Before the 
Subcomm. on the Constitution of the H. Comm. on the 
Judiciary, 112th Cong. (2011) (presenting testimony on both 
sides of this question); U.S. Gov’t Accountability Office, 
supra, at 29-33 (summarizing differing views and various 
proposals on whether and how trust claimant information 
should be made available to outside parties) . 
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was “especially problematic in the asbestos context, where a 
voting majority can be made to consist of non-malignant 
claimants whose interests may be adverse to those of 
claimants with more severe injuries.”  Id. at 244.  A later case 
presented an allegation “of collusion between [the debtor] and 
the asbestos’ claimants counsel” suggesting that the debtor 
had “sold out . . . insurers by setting up a system in which 
they would pay newly ginned-up silica claims in exchange for 
the asbestos claimants casting their votes in favor of the 
[Reorganization] Plan.”  In re Global Indus. Techs., Inc., 645 
F.3d 201, 214 (3d Cir. 2011) (en banc).  We characterized this 
assertion as a “profoundly serious charge . . . not without 
record support.”  Id.   

Unlike in our earlier cases, these issues are not 
properly before us.  Conflicts of interest or other procedural 
and structural deficiencies are properly raised in proceedings 
to confirm the reorganization plan.  Nevertheless, London 
Market Insurers contend the plan here did not satisfy the 
confirmation requirements of 11 U.S.C. § 524(g) because the 
debtor employed complicated financial maneuvers to avoid 
adequate trust funding.  But no objection was raised before 
the bankruptcy court in the confirmation proceedings, and we 
decline to entertain a collateral attack on a final, non-
appealable judgment.  Moreover, none of the parties here 
allege, nor does the record provide, evidence of collusion of 
the sort that was so troubling in Combustion Engineering and 
Global Technologies.   

Furthermore, the trusts appear to have fulfilled 
Congress’s expectation that they would serve the interests of 
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both current and future asbestos claimants and corporations 
saddled with asbestos liability.  In particular, observers have 
noted the trusts’ effectiveness in remedying some of the 
intractable pathologies of asbestos litigation, especially given 
the continued lack of a viable alternative providing a just and 
comprehensive resolution.  Empirical research suggests the 
trusts considerably reduce transaction costs and attorneys’ 
fees over comparable rates in the tort system.  Compare 
RAND Trust Report, supra, at xiv & n. 1 (citing evidence that 
the claimants received 95% of trust expenditures, while 
limiting attorneys’ contingent fees at around 25%), with 
Carroll, supra, at 98-103 (determining that in the tort system 
claimants ultimately received 42% of total spending on 
asbestos litigation, with contingency fee rates averaging 34% 
of claimants’ recoveries), and Judicial Conference of the 
U.S., supra, at 3, 12-14 (noting that transaction costs in 
asbestos litigation exceeded victims’ recoveries by nearly two 
to one).  Recently, the trusts have required more rigorous 
medical evidence, and significantly reduced the valuation for  
non-malignant claims.  Francis E. McGovern, The Evolution 
of Asbestos Bankruptcy Trust Distribution Plans, 62 N.Y.U. 
Ann. Surv. Am. L. 163, 171-74 (2006).  Others have stressed 
that problems over the difficulty of reconciling competing 
interests of present and future claimants are not limited to the 
creation of § 524(g) trusts, but extend to the current state of 
asbestos and mass tort litigation generally.  See Nagareda, 
supra, at 182 (observing that the “challenge”  raised in 
Combustion Engineering of setting terms for both present and 
future claimants “is not limited to the bankruptcy context but . 
. . forms the fundamental problem posed by any peace 
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arrangement for mass tort litigation.”).  Nevertheless, we 
leave such systemic public policy questions to Congress.   

In sum, section 524 trusts are the only national 
statutory scheme extant to resolve asbestos litigation through 
a quasi-administrative process.  In function, the trusts are 
similar to workers’ compensation or other administrative 
remedies that employ valuation grids to compensate injuries, 
subject to individualized and judicial review.  Unlike those 
schemes, the trusts place the authority to adjudicate claims in 
private rather than public hands, a difference that has at times 
given us and other observers pause, since it endows 
potentially interested parties with considerable authority.   

With this context, we turn to the specific facts of this 
case.  

B. 

On October 1, 2001, Federal-Mogul Global, Inc., one 
of the world’s largest manufacturers of automobile parts, and 
over 150 affiliates filed Chapter 11 bankruptcy petitions in 
the District of Delaware.  The principal purpose of the 
petitions was the resolution of Federal-Mogul’s enormous 
asbestos-related liabilities.  The company alleges that 500,000 
personal-injury claims were pending on the petition date, with 
many more anticipated in the future, and asserts it expended 
over $350 million in the preceding year defending and 
indemnifying asbestos claims.  See generally In re Federal-
Mogul Global, Inc., 300 F.3d 368, 372-73 (3d Cir. 2002) 
(describing the origins of the Federal-Mogul bankruptcy and 
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the “[t]ens of thousands” of asbestos claims against the debtor 
at issue on appeal). 

In its proposed plan for reorganization, Federal-Mogul 
sought to obtain an injunction under 11 U.S.C. § 524(g) to 
channel present and future asbestos-related claims to a post-
confirmation trust.  The plan assigned various assets to the 
trust, including Federal-Mogul’s rights to recovery under 
liability insurance.  The plan also contained “insurance 
neutrality” provisions granting insurers the right to assert 
against the trust any defense to coverage already available 
under the policies, excepting only the defense that the transfer 
to the trust violated the policies’ anti-assignment provisions. 

Insurers here had issued liability policies to Federal-
Mogul prior to bankruptcy.  They objected to the plan’s 
confirmation, asserting the plan violated the policies’ anti-
assignment provisions—standard clauses in liability policies 
that bar the insured from transferring the policies or insurance 
rights without the insurers’ consent.  See 2 Lee R. Russ, 
Couch on Insurance § 34:25 (3d ed. 2011).  Federal-Mogul 
argued the anti-assignment provisions were preempted under 
11 U.S.C. § 1123(a)(5)(B), which provides that a Chapter 11 
reorganization plan shall provide adequate means for its 
implementation, potentially including transfer of estate 
property, “notwithstanding otherwise applicable 
nonbankruptcy law.”  The parties agreed to bifurcate the 
proceedings and resolve this issue separately, with the right to 
appeal the bankruptcy court’s preemption judgment.  On 
November 8, 2007, with all other objections resolved, the 
Bankruptcy Court confirmed the plan of reorganization, and 
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the District Court affirmed.  The plan went into effect on 
December 27, 2007. 

On March 19, 2008, the Bankruptcy Court issued its 
Preemption Order and Memorandum Opinion, holding the 
Bankruptcy Code preempted the anti-assignment provisions 
within the insurers’ policies.  In re Federal-Mogul Global 
Inc., 385 B.R. 560 (Bankr. D. Del. 2008).   It reasoned that 11 
U.S.C. § 541 permitted the assignment of the insurance rights 
to the bankruptcy estate, and 11 U.S.C. § 1123(a)(5) allowed 
transfer of the rights to the § 524(g) trust.  Id. at 566-67 
(citing In re Combustion Eng’g, 391 F.3d at 219 & n.27).  It 
also relied on state insurance-law doctrine that assignment 
after the occurrence giving rise to liability does not violate 
anti-assignment provisions, since “there will be no additional 
risk to the insurance companies by virtue of the assignments.”  
Id. at 567-71.  The court also rejected a number of the 
insurers’ contentions, holding that the presumption against 
preemption was inapplicable given the plain meaning of § 
1123(a), that the preemptive scope of § 1123(a)(5) reaches 
private contracts, and that the asbestos insurance policies 
were not executory contracts subject to 11 U.S.C. § 365.  Id. 
at 571-76. 

The District Court affirmed.  In re Federal-Mogul 
Global, 402 B.R. 625 (D. Del 2009).  The Court first 
determined that the “notwithstanding” clause in § 1123(a) 
evinced clear congressional intent to expressly preempt 
conflicting state law.  Id. at 631-32.  It then turned to the 
scope of preemption, declining to entertain the insurers’ 
various arguments to distinguish the holding in Combustion 
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Engineering and agreeing with the Bankruptcy Court that the 
case was dispositive on the question of whether § 1123(a) 
preempted insurance policies’ anti-assignment provisions.  Id. 
at 632-38.  Although the court believed that this conclusion 
“effectively ends the matter,” it went on to address insurers’ 
statutory interpretation claims.  Id. at 638.  It distinguished as 
contrary to circuit precedent and plain statutory meaning a 
Ninth Circuit holding, rooted in legislative history, that 
limited the scope of § 1123(a) to that of a similar clause in 11 
U.S.C. § 1142(a) preempting only nonbankruptcy law 
“relating to financial condition.”  Id. at 640-44 (citing Pac. 
Gas & Elec. Co. v. Cal. ex. rel. Cal. Dep’t of Toxic 
Substances Control, 350 F.3d 932 (9th Cir. 2003)).  Turning 
to the “parade of horribles” the insurers claimed would ensue 
from a broad preemptive reading,15

                                              
15 The insurers alleged that a broad reading of § 1123(a) 
“would allow selling liquor to minors, trading with foreign 
enemies, dumping toxic wastes, retaining unlawful controlled 
substances such as drugs or explosives, or creating 
monopolies—all in contravention to federal or state laws.”  In 
re Federal-Mogul Global, Inc., 402 B.R. at 642. 

 the Court dismissed them 
as speculative and declined to construct a limiting principle 
when the relief sought fell “within the heartland of 1123(a).”  
Id. at 642-44 (citing Nat’l Cable & Telecomms. Ass’n v. Gulf 
Power Co., 534 U.S. 327, 341-342 (2002)).  The court 
concluded by noting that the assignment of the insurance 
policies was consistent with public policy, since the contrary 
result would grant the insurers a windfall because “debtors 
with sizeable insurance assets could never avail themselves of 
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the very trust meant to alleviate” crushing asbestos liability.  
Id. at 644-45. 

Certain Appellants and London Market Insurers timely 
appealed, and we consolidated their appeals.16

                                              
16 We have jurisdiction over final judgments of a district court 
under 28 U.S.C. § 1291, and over district court judgments on 
appeal from a bankruptcy court under 28 U.S.C. § 158(d)(1).  
We review the bankruptcy court’s order using the same 
standard the district court applies.  In re Cont’l Airlines, 203 
F.3d 203, 208 (3d Cir. 2000).  The scope of preemption 
presents a pure question of law, which we review de novo.  
Horn v. Thoratec Corp., 376 F.3d 163, 166 (3d Cir. 2004). 
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II. 

“It is a familiar and well-established principle that the 
Supremacy Clause, U.S. Const., Art. VI, cl. 2, invalidates 
state laws that ‘interfere with, or are contrary to,’ federal 
law.”  Hillsborough Cnty., Fla. v. Automated Med. Labs., 
Inc., 471 U.S. 707, 712 (1985) (quoting Gibbons v. Ogden, 22 
U.S. (9 Wheat.) 1, 211 (1824)).  State law may be preempted 
“by express language in a congressional enactment, by 
implication from the depth and breadth of a congressional 
scheme that occupies the legislative field, or by implication 
because of a conflict with a congressional enactment.”  
Lorillard Tobacco Co. v. Reilly, 533 U.S. 525, 541 (2001) 
(citations omitted).  

Two foundational principles of preemption 
jurisprudence inform our analysis.   First, in every preemption 
case, “[t]he purpose of Congress is the ultimate touchstone,” 
which “primarily is discerned from the language of the pre-
emption statute and the statutory framework surrounding it,” 
as well as from “the structure and purpose of the statute as a 
whole.”  Medtronic, Inc. v. Lohr, 518 U.S. 470, 485-86 
(1996) (internal quotation marks omitted; alteration in 
original).  Second, we begin with a “presumption against pre-
emption” rooted in the respect for states as independent 
sovereigns in our federal system.  Wyeth v. Levine, 555 U.S. 
555, 565 n.3 (2009).  This presumption operates most 
forcefully when Congress legislates “in a field which the 
States have traditionally occupied,” particularly “regulation of 
matters of health and safety.”  Lohr, 518 U.S. at 485 (quoting 
Rice v. Santa Fe Elevator Corp., 331 U.S. 218, 230 (1947)).  

Case: 09-2230     Document: 003110884647     Page: 25      Date Filed: 05/01/2012



26 
 

This “strong presumption against inferring Congressional 
preemption” also applies “in the bankruptcy context.”  
Integrated Solutions, Inc. v. Serv. Support Specialists, Inc., 
124 F.3d 487, 493 (3d Cir. 1997).  The presumption may be 
overcome, however, where “a Congressional purpose to 
preempt . . . is clear and manifest.”  Farina v. Nokia Inc., 625 
F.3d 97, 117 (3d Cir. 2010), cert. denied, 132 S. Ct. 365 
(2011) (quoting Fellner v. Tri-Union Seafoods, L.L.C., 539 
F.3d 237, 249 (3d Cir. 2008)) (internal quotation marks 
omitted). 

A. 

 Insurers contend the disputed issue is one of first 
impression.  Federal-Mogul argues, and the Bankruptcy and 
District Courts agreed, that our opinion in Combustion 
Engineering, 391 F.3d 190, determined that § 1123(a)(5) 
preempts anti-assignment provisions that would otherwise bar 
the transfer of insurance rights to a § 524(g) trust. 

Like the present case, Combustion Engineering arose 
from the bankruptcy proceedings of a corporation that sought 
to channel asbestos-related liabilities to a § 524(g) trust 
funded in part through insurance.  391 F.3d at 204-07.  As 
here, various of the debtor’s insurers claimed assignment to 
the trust would violate the terms of their policies.  Id. at 208.  
Unlike here, the plan at issue in Combustion Engineering 
involved the participation of non-debtor affiliates in the trust 
in return for a bar against asbestos claims, a provision we 
ultimately determined exceeded the scope of the bankruptcy 
court’s jurisdiction.  Id. at 227-38. 
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The preemption of anti-assignment provisions was not 
one of the paramount issues on appeal, id. at 202, but the 
question was raised in the proceedings below and the parties’ 
briefs, and we discussed it briefly in a section on the appellate 
standing of London Market Insurers to challenge the 
reorganization plan.  We held that, “[w]ith respect to the anti-
assignment provisions, we agree with the District Court that 
even if the subject insurance policies purported to prohibit 
assignment of Combustion Engineering’s insurance proceeds, 
these provisions would not prevent the assignment of 
proceeds to the bankruptcy estate.”  Combustion Eng’g, 391 
F.3d at 218.  In a footnote, we expanded: 

Section 541 effectively preempts any 
contractual provision that purports to limit or 
restrict the rights of a debtor to transfer or 
assigns [sic] its interest in bankruptcy.  11 
U.S.C. § 541(c)(1) (“[A]n interest of the debtor 
in property becomes property of the estate . . . 
notwithstanding any provision in an agreement, 
transfer instrument, or applicable 
nonbankruptcy law—(A) that restricts or 
conditions transfer of such interest by the 
debtor”).  The Bankruptcy Code expressly 
contemplates the inclusion of debtor insurance 
policies in the bankruptcy estate.  Section 
1123(a)(5) provides: 

Notwithstanding any otherwise 
applicable nonbankruptcy law, a 
plan shall-  
...  
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(5) provide adequate means for 
the plan’s implementation, such 
as  
...  
(B) transfer of all or any part of 
property of the estate to one or 
more entities, whether organized 
before or after the confirmation of 
such plan. 
  

Id. at 218 n.27.   

This statement is clearer in context.  There was no 
dispute over whether Combustion Engineering could transfer 
its insurance rights to the bankruptcy estate, a right well-
established under circuit law at the time.  See Estate of 
Lellock v. Prudential Ins. Co. of Am., 811 F.2d 186, 189 (3d 
Cir. 1987) (“We hold that an insurance policy is property of 
the estate within 11 U.S.C. § 541(a)(1).”).  Rather, as we 
noted elsewhere in the opinion, the assignment issue hinged 
on whether Combustion Engineering could “contribute its 
rights to proceeds under certain insurance policies” to “the 
Asbestos PI Trust.”  Combustion Eng’g, 391 F.3d at 206; see 
also id. at 216 (“The Bankruptcy Court found the assignment 
of insurance proceeds to the Asbestos PI Trust did not impair 
the rights of insurers.”).   Further context comes from our 
stated agreement with the district court on this issue, since 
that court had held that the anti-assignment provisions did not 
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bar transfer to the trust.17

As this context demonstrates, the question we 
addressed in Combustion Engineering was the same we 
confront here: whether a debtor could transfer its insurance 
rights to a § 524(g) trust notwithstanding the policies’ anti-

  Moreover, although the language 
refers to the bankruptcy estate alone, the reference to Section 
1123—which describes transfers from the estate to other 
“entities”—makes it clear that we contemplated transfers to a 
trust as well as inclusion in the estate, since the citation would 
otherwise be superfluous.  See In re Congoleum Corp., No. 
03-51524, 2008 WL 4186899, at *2 (Bankr. D.N.J. Sept. 2, 
2008) (describing the “two stage analysis” necessarily 
implicated in Combustion Engineering requiring first transfer 
to the estate and then to the asbestos trust, and noting that 
“any other conclusion” would make the citation to § 
1123(a)(5) “nonsensical”).  

                                              
17 In its unpublished oral opinion, that court rebuffed the 
insurers’ contention that the assignment of “insurance 
proceeds to the personal injury trust . . . violates anti-
assignment provisions in their policies.”  Transcript of Oral 
Opinion at 145, In re Combustion Eng’g, No. 03-10495 (D. 
Del. July 31, 2003).  It reasoned that, since contracts that 
provide for forfeiture in the event of bankruptcy are “void 
under Section 541 of the Code . . . . [i]f the insurers were 
correct in reading the anti-assignment provisions of 
Combustion Engineering’s insurance policies to bar even a 
simple assignment of proceeds to a trust fund for claimants 
created by the reorganization, then these provisions, too, 
should be considered void.”  Id. at 146. 
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assignment provisions.18

                                              
18 Insurers’ other attempts to distinguish Combustion 
Engineering are unavailing.  They suggest the term 
“proceeds” in the opinion referred only to liquidated 
insurance coverage, rather than insurance “rights,” as are at 
issue here.  But the opinion itself refers to “rights to 
proceeds,” and makes it clear that the actual value of many of 
Combustion Engineering’s insurance policies “had yet to be 
determined.”  Combustion Eng’g, 391 F.3d at 206 & n.11.  
Insurers also suggest that we would not have reached a 
different conclusion from the Ninth Circuit in Pacific Gas 
without more than a brief discussion in a footnote.  But 
Pacific Gas had been brought to our attention, Letter Pursuant 
to Rule 28(j) from Elit R. Felix, Esq., Counsel for Allianz 
Insurance, In re Combustion Eng’g, 391 F.3d 190 (3d Cir. 
May 27, 2004) (No. 03-3445), and it did not alter our 
conclusion.  We agree with the District Court that these 
contentions are at base an argument that we “did not mean 
what [we] said.” In re Federal-Mogul Global, 402 B.R. at 
637.   

  Footnote 27 sets forth our 
conclusion that any objection to the reorganization plan based 

Insurers also claim that a broad reading of Combustion 
Engineering would conflict with our precedent in Integrated 
Solutions, Inc. v. Service Support Specialties, Inc., 124 F.3d 
487 (3d Cir. 1997).  There, we held the Bankruptcy Code did 
not preempt state law restrictions on the transfer of tort 
claims.  Id. at 491-96.  Insurers argue that this transaction 
would be allowed under a broad reading of § 1123(a).  This 
assertion is incorrect.  The issue in Integrated was preemption 
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on the anti-assignment provisions could be overcome through 
a combination of § 541 and § 1123.  Furthermore, in a recent 
en banc holding, we held that “the discussion of anti-
assignment provisions in Combustion Engineering should 
suffice” to resolve whether insurance policies could be 
transferred to a personal-injury trust.  In re Global Indus. 
Techs., 645 F.3d at 212 n.27 (internal citations removed); id. 
at 218 n.4 (J. Nygaard, dissenting) (“[O]ur holding in 
Combustion Engineering . . . validated the Bankruptcy Code’s 
authorization to preempt anti-assignment policy provisions.”); 
see also Motor Vehicle Cas. Ins. Co. v. Thorpe Insulation Co. 
(In re Thorpe Insulation Co.), 671 F.3d 980, 1000 (9th Cir. 
2012) (citing Combustion Engineering for the proposition that 
“Congress has expressly preempted Appellants’ contract 
rights” restricting the transfer of insurance rights to a 524(g) 
trust), amended by --- F.3d ----, 2012 WL 1089503 (9th Cir. 
2012); 7 Collier on Bankruptcy ¶ 1123.01[5] n.24 (Alan N. 
Resnick & Henry J. Sommer eds., 16th ed. 2009) (citing 

                                                                                                     
under §§ 363(b)(1) and 704(1), neither of which contained an 
express preemption clause.  124 F.3d  at 493.  We contrasted 
these sections with “other provisions of the Bankruptcy 
Code” where Congress had employed “explicit language” that 
showed it “intend[ed] to displace state nonbankruptcy law ,” 
particularly the “notwithstanding” clause contained in § 
1123(a).  Id.  Moreover, the sale of the tort claim at issue in 
Integrated was not part of the reorganization plan, and so § 
1123(a) was not applicable.  Id. at 489-90. 
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Combustion Engineering for the proposition that § 1123(a)(5) 
preempts state law).19

 Nevertheless, the proper scope of § 1123(a) was not 
the focus of the many disputes in Combustion Engineering, 
and our brief discussion of the provision did not examine the 
statutory language, structure, and legislative history of § 1123 
for a thorough preemption analysis.  We turn to these factors 
now. 

     

B. 

 Section 1123 of the Bankruptcy Code establishes the 
contents of a plan for reorganization under Chapter 11.  
Subsection (a), at issue here, reads in part:20

                                              
19 Numerous lower courts have also interpreted our holding 
this way, including both lower courts in this case.  See, e.g., 
Hartford Acc. and Indem. Co. v. Global Indus. Technologies, 
Inc., No. 07-1749, 2008 WL 6838582, at *5-6 (W.D. Pa. July 
25, 2008), rev’d on other grounds sub nom. In re Global 
Indus. Technologies, 645 F.3d 201 (3d Cir. 2011); In re 
Kaiser Aluminum Corp., 343 B.R. 88, 94-95 (D. Del 2006); 
In re W.R. Grace & Co., 446 B.R. 96, 132 n.59 (Bankr. D. 
Del. 2011);  In re Congoleum Corp., No. 03-51524, 2008 WL 
4186899, at *1-2 (Bankr. D.N.J. Sept. 2, 2008); In re 
Pittsburgh Corning Corp., 417 B.R. 289, 313 (Bankr. W.D. 
Pa. 2006). 

 

20 The entirety of § 1123(a) provides: 
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(a) Notwithstanding any otherwise applicable 
nonbankruptcy law, a plan shall— 

(1) designate, subject to section 1122 of this 
title, classes of claims, other than claims of a 
kind specified in section 507(a)(2), 
507(a)(3), or 507(a)(8) of this title, and 
classes of interests;  
(2) specify any class of claims or interests 
that is not impaired under the plan;  
(3) specify the treatment of any class of 
claims or interests that is impaired under the 
plan;  
(4) provide the same treatment for each 
claim or interest of a particular class, unless 
the holder of a particular claim or interest 
agrees to a less favorable treatment of such 
particular claim or interest;  
(5) provide adequate means for the plan’s 
implementation, such as—  

(A) retention by the debtor of all or any 
part of the property of the estate;  
(B) transfer of all or any part of the 
property of the estate to one or more 
entities, whether organized before or 
after the confirmation of such plan;  
(C) merger or consolidation of the debtor 
with one or more persons;  
(D) sale of all or any part of the property 
of the estate, either subject to or free of 
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any lien, or the distribution of all or any 
part of the property of the estate among 
those having an interest in such property 
of the estate;  
(E) satisfaction or modification of any 
lien;  
(F) cancellation or modification of any 
indenture or similar instrument;  
(G) curing or waiving of any default;  
(H) extension of a maturity date or a 
change in an interest rate or other term of 
outstanding securities;  
(I) amendment of the debtor’s charter; or  
(J) issuance of securities of the debtor, or 
of any entity referred to in subparagraph 
(B) or (C) of this paragraph, for cash, for 
property, for existing securities, or in 
exchange for claims or interests, or for 
any other appropriate purpose;  

(6) provide for the inclusion in the charter of 
the debtor, if the debtor is a corporation, or 
of any corporation referred to in paragraph 
(5)(B) or (5)(C) of this subsection, of a 
provision prohibiting the issuance of 
nonvoting equity securities, and providing, 
as to the several classes of securities 
possessing voting power, an appropriate 
distribution of such power among such 
classes, including, in the case of any class of 
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(a) Notwithstanding any otherwise applicable 
nonbankruptcy law, a plan shall— 
. . . 

(5) provide adequate means for the plan's 
implementation, such as— 
. . . 

(B) transfer of all or any part of 
the property of the estate to one or 

                                                                                                     
equity securities having a preference over 
another class of equity securities with 
respect to dividends, adequate provisions for 
the election of directors representing such 
preferred class in the event of default in the 
payment of such dividends;  
(7) contain only provisions that are 
consistent with the interests of creditors and 
equity security holders and with public 
policy with respect to the manner of 
selection of any officer, director, or trustee 
under the plan and any successor to such 
officer, director, or trustee; and  
(8) in a case in which the debtor is an 
individual, provide for the payment to 
creditors under the plan of all or such 
portion of earnings from personal services 
performed by the debtor after the 
commencement of the case or other future 
income of the debtor as is necessary for the 
execution of the plan.  
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more entities, whether organized 
before or after the confirmation of 
such plan. 
 

Besides the transfer of estate property, § 1123(a)(5)(A)-(J) 
lists nine other transactions that can constitute “adequate 
means” for plan implementation.  Collier notes, “The types of 
means listed in section 1123(a)(5) are clearly illustrative and 
not exclusive.”  7 Collier on Bankruptcy ¶ 1123.01[5]. 

 “When a federal law contains an express preemption 
clause, ‘we focus on the plain wording of the clause, which 
necessarily contains the best evidence of Congress’ 
preemptive intent.’”  Chamber of Commerce of U.S. v. 
Whiting, --- U.S. ----,  131 S.Ct. 1968, 1977 (2011) (quoting 
CSX Transp., Inc. v. Easterwood, 507 U.S. 658, 664 (1993)).  
The plain language of § 1123(a) evinces Congress’s clear 
intent to preempt state law.  

The critical words here are “Notwithstanding any 
otherwise applicable nonbankruptcy law . . . .”  The Supreme 
Court has held that a “notwithstanding” clause “clearly 
signals the drafter’s intention that the provisions of the 
‘notwithstanding’ section override conflicting provisions,” 
noting numerous instances when the courts of appeals “have 
interpreted similar ‘notwithstanding’ language . . . to 
supersede all other laws, stating that ‘[a] clearer statement is 
difficult to imagine.’”  Cisneros v. Alpine Ridge Grp., 508 
U.S. 10, 16 (1993) (alteration in original) (internal quotation 
marks omitted) (quoting in part N.J. Air Nat’l Guard v. Fed. 
Labor Relations Auth., 677 F.2d 276, 283 (3d Cir. 1982), and 
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citing In re FCX, Inc., 853 F.2d 1149 (4th Cir. 1988)).  We 
have specifically cited § 1123(a) as an instance where 
Congress used “explicit language” to demonstrate its intent 
“to displace state nonbankruptcy law,”  Integrated Solutions, 
Inc., 124 F.3d at 493, and two other courts of appeals have 
determined that the “notwithstanding” clause in § 1123(a) 
expressly preempts state law, Pac. Gas, 350 F.3d at 946; In re 
FCX, Inc., 853 F.2d at 1154-55. 

 Our conclusion that  § 1123(a) preempts state law does 
not end our inquiry, since we must still “identify the domain 
expressly pre-empted” by the statutory language.  Lohr, 518 
U.S. at 484 (quoting Cippolone v. Liggett Grp., Inc., 505 U.S. 
504, 517 (1992)).  Even in instances of express preemption, 
the presumption in favor of state law applies, requiring us to 
accept “a plausible alternative reading . . . that disfavors pre-
emption.”  Bates v. Dow Agrosciences LLC, 544 U.S. 431, 
449 (2005).  Federal-Mogul argues that the plain text of § 
1123 forecloses any alternative reading and requires a 
preemptive scope that reaches the transfer of insurance rights 
at issue here.  But Insurers offer several limiting principles 
they contend construe § 1123 just as sensibly while 
comporting with traditional respect for state law.  

 Insurers first argue from the structure of § 1123(a).  
Section 1123(a) contains eight numbered subsections, (1)-(8), 
specifying the required elements of a reorganization plan.  As 
discussed, under subsection (5) it also contains ten 
transactions, (A)-(J), that can constitute “adequate means for 
the plan’s implementation” as required by § 1123(a)(5).  
These “means” include the “transfer of . . . the property of the 
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estate,” § 1123(a)(5)(B), at issue here, but also, among others, 
the debtor’s retention of estate property, (A); sale or 
distribution of estate property, (D); cancellation or 
modification of any indenture, (F); and curing or waiving of a 
default, (G).   

Insurers propose a reading of § 1123(a) that excises § 
1123(a)(5)(A)-(J) from the scope of § 1123(a), contending the 
“means” listed there are not subject to the “notwithstanding” 
clause.   In other words, Insurers draw a sharp dichotomy 
between what they style as the “illustrative examples of non-
required transactions” enumerated as adequate means and the 
rest of subsection § 1123(a).  Br. for Certain Appellants at 24-
25. 

 We disagree.  It is hardly natural to read the 
“notwithstanding” clause in § 1123(a) as applying only to 
some, but not all, of subsection(a), an approach that 
contravenes any normal method of statutory interpretation.  
“The presumption is that the statute flows in orderly 
progression from general statement to specific instance so 
that ordinarily the qualification of a later clause upon an 
earlier one is to be expected.”  1A Norman J. Singer & J.D. 
Shambie Singer, Sutherland Statutes and Statutory 
Construction § 20:7 (7th ed. 2007).  This approach is also at 
odds with the interpretation of the Fourth Circuit, which held 
that, “[b]y its plain language,” the “notwithstanding” clause 
encompassed § 1123(a)(5)(D).  In re FCX, Inc., 853 F.2d at 
1154.  It could hardly be read otherwise; no other express 
preemption provision is necessary.  We also agree with the 
District Court that the contrary interpretation would have 
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absurd results: many of the means listed would be impossible 
to accomplish without preempting nonbankruptcy law.21

 London Market Insurers further contend the phrase 
“otherwise applicable nonbankruptcy law” in § 1123(a) does 
not encompass private contracts.  They note that elsewhere in 
the Bankruptcy Code Congress used language that explicitly 
preempts private contracts as well as governmental 
enactments.  See, e.g., 11 U.S.C. § 363(l) (“notwithstanding 
any provision in a contract, a lease, or applicable law”); 11 
U.S.C. § 1124(2) (“notwithstanding any contractual provision 
or applicable law”).  

  For 
these reasons, we conclude the preemptive scope of § 1123(a) 
reaches all the provisions in subsection (a). 

 We agree with the District Court in rejecting this 
interpretation.  Many of the transactions listed under § 
                                              
21 We also find relevant § 1123(d), which provides:  
“Notwithstanding subsection (a) of this section and sections 
506(b), 1129(a)(7), and 1129(b) of this title, if it is proposed 
in a plan to cure a default the amount necessary to cure the 
default shall be determined in accordance with the underlying 
agreement and applicable nonbankruptcy law.”  The reference 
to subsection (a) indicates that, absent this provision, § 1123 
would operate to preempt nonbankruptcy law governing the 
curing of defaults.  The only reference to curing a default in § 
1123 appears at § 1123(a)(5)(G), in the list of transactions 
that could constitute “adequate means.”  We find this strong 
evidence that Congress interpreted § 1123(a) to reach the ten 
transactions listed under § 1123(a)(5).   
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1123(a)(5) implicate contractual rights, and so demonstrate 
clear congressional intent that the phrase “nonbankruptcy 
law” encompass private contracts.  The Fourth Circuit 
endorsed this view when it held that § 1123(a) preempts the 
contractual provisions of patronage certificates.  In re FCX, 
Inc., 853 F.2d at 1154- 55.   Moreover, the Supreme Court 
has held that the phrase “all other law” in a preemption 
provision preempts private contracts.  Norfolk & W. Ry. Co. v. 
Am. Train Dispatchers Ass’n, 499 U.S. 117 (1991).   Since 
“[a] contract has no legal force apart from the [state] law that 
acknowledges its binding character,” the Court concluded that 
the preemptive language at issue “effects an override of 
contractual obligations . . . by suspending application of the 
law that makes the contract binding.”22

                                              
22 London Market Insurers attempt to distinguish Norfolk on 
the ground that the collective bargaining agreement at issue in 
that case was required by law, a fact that played no role in the 
Court’s reasoning or conclusions about the preemptive scope 
of the statute in that case.  They also point to two other 
Supreme Court cases, Cipollone v. Liggett Group, Inc., 505 
U.S. 504 (1992), and American Airlines, Inc. v. Wolens, 513 
U.S. 219 (1995), where the Court refused to apply preemption 
clauses to contract provisions.  But in both cases, the Court 
specifically distinguished the language at issue in those 
cases—which spoke to state “requirements and prohibitions” 
and “enact[ments] and enforce[ments]” respectively—from 
the “all other law” provision in Norfolk.  Cipollone, 505 U.S. 
at 526 n.24; Wolens, 513 U.S. at 229 nn.5-6.  The Wolens 
Court also stressed that, in Norfolk, the railroad 

  Id. at 130.  This 
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reasoning applies to § 1123(a) and the insurance policies at 
issue.  Accordingly, on the strength of statutory language and 
precedent, we conclude the phrase “otherwise applicable 
nonbankruptcy law” encompasses private contracts, including 
the insurance policies at issue here.  

 Insurers also claim that the context and structure of the 
Bankruptcy Code support a narrow reading of preemption.  
See United Sav. Ass’n of Tex. v. Timbers of Inwood Forest 
Assocs., Ltd., 484 U.S. 365, 371 (1988) (describing the 
interpretation of the Bankruptcy Code as “a holistic 
endeavor” where a single ambiguous provision “is often 
clarified by the remainder of the statutory scheme”).   They 
point to other Code provisions they argue would be rendered 
superfluous by a broad interpretation of § 1123(a)’s scope, 
contending that Congress could not have intended § 1123 to 
make a hash out of a carefully defined and balanced statutory 
scheme. 

 As an initial matter, § 1123(a) by its express terms 
does not displace other portions of the Bankruptcy Code.  
Other Code provisions that place specific limitations on the 
satisfaction of a lien, 11 U.S.C. § 1129(b)(2)(A), on the 
curing of a default, id. § 365(b), on the issuance of securities 
notwithstanding certain securities laws, id. § 1145, or on the 
                                                                                                     
reorganization scheme at issue would have been impossible to 
effect if collective bargaining agreements were not 
preempted—an argument readily analogized to the context of 
bankruptcy reorganization and private contracts.  Wolens, 513 
U.S. at 229 n.6. 

Case: 09-2230     Document: 003110884647     Page: 41      Date Filed: 05/01/2012



42 
 

use or sale of estate property, id. § 363(l), still operate to 
condition § 1123(a). 23

                                              
23 Moreover, we are unconvinced these provisions conflict 
with § 1123(a).  11 U.S.C. § 1145—which appears in the 
subchapter on “postconfirmation matters”—includes far more 
than those securities issued under a reorganization plan and 
encompasses numerous situations where § 1123 would not 
apply.  11 U.S.C. § 1129 places specific limitations on when a 
bankruptcy court may approve a plan, and so constitutes an 
unambiguous check on a debtor’s power under § 1123.  For 
instance, the statement in § 1123(b)(1) that “a plan may 
impair . . . any class of claims” is obviously not an 
untrammeled right, but subject to the careful procedure set 
out in § 1129 establishing when a plan may impair a claim 
without a creditor’s consent.  11 U.S.C. § 365—which relates 
only to executory contracts and leases, not the entire range of 
potential defaults—is consonant with § 1123(d), described 
above, which limits the otherwise applicable scope of 
preemption under § 1123(a)(5)(G) concerning defaults.  
Finally, the authorization in 11 U.S.C. § 363(l) for the “use, 
sale, or lease of [estate] property” in a plan “notwithstanding 
any provision in a contract, a lease, or applicable law that is 
conditioned on the insolvency or financial condition of the 
debtor” is distinct from the transfer provision at 11 U.S.C. § 
1123(a)(5)(B).   Although neither “sale” nor “use” are defined 
terms in the Bankruptcy Code, the transfer of insurance rights 
from the debtor to the § 524(g) trust at issue here would 
constitute neither under the common and legal definitions of 
those terms.  Sections 363(l) and 1123(a)(5)(B) also address 

  Had Congress wanted to limit the 
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preemptive scope of § 1123 based on specific sections of the 
Bankruptcy Code, as Insurers suggest, it knew how to do 
so—the Bankruptcy Code features many instances when the 
exercise of a statutory right is expressly “subject to” the 
provisions of another part of the Code.24

                                                                                                     
different stages of the bankruptcy.  As its location in the Code 
makes clear, § 363 focuses on the consequences of entering 
the bankruptcy process. It does not describe the requirements 
for proposing and approving a Chapter 11 reorganization 
plan, which are found in §§ 1121-1129.  See In re Federal-
Mogul Global Inc., 385 B.R. at 572-73. 

  But rather than 
addressing the relationship between § 1123(a) and the rest of 
the Code clause-by-clause, Congress unambiguously limited 
the scope of the “notwithstanding” clause in § 1123(a) to 
“nonbankruptcy law,” leaving other Code provisions intact. 

24 Several such instances appear within § 1123 itself.  See, 
e.g., 11 U.S.C. § 1123(a)(1) (“[A]  plan shall designate, 
subject to section 1122 of this title, classes of claims, other 
than claims of a kind specified in section 507(a)(2), 507(a)(3), 
or 507(a)(8) of this title, and classes of interests”); id. § 
1123(b)(2) (“[A] plan may[,] subject to section 365 of this 
title, provide for the assumption, rejection, or assignment of 
any executory contract or unexpired lease of the debtor not 
previously rejected under such section”); id. § 1123(c) (“In a 
case concerning an individual, a plan proposed by an entity 
other than the debtor may not provide for the use, sale, or 
lease of property exempted under section 522 of this title, 
unless the debtor consents to such use, sale, or lease.”).   
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  Insurers particularly urge that a broad reading of the 
preemptive scope of § 1123(a) is inconsistent with 11 U.S.C. 
§ 1142, which governs the implementation of the 
reorganization plan.  Section 1142(a) provides, 
“Notwithstanding any otherwise applicable nonbankruptcy 
law, rule, or regulation relating to financial condition, the 
debtor and any entity organized or to be organized for the 
purpose of carrying out the plan shall carry out the plan and 
shall comply with any orders of the court.”25

This contention finds support in Pacific Gas, 350 F.3d 
932, where the court confronted a bankruptcy reorganization 
plan that would have allowed the debtor, a public utility, to 

  Insurers argue it 
would be illogical for the scope of preemption in § 1123, 
which provides what the plan should contain, to exceed that 
provided for in § 1142, which provides for the plan’s 
implementation, and so the two provisions must be read in 
pari materia. 

                                              
25 The District Court ruled that, even if § 1142(a) did apply, 
under the rule of the last antecedent the phrase “relating to 
financial condition” referred only to regulations and not a 
“law” or “rule.”  We agree with Insurers that in this instance 
this canon should not apply.  See Shendock v. Dir., Office of 
Workers’ Comp. Programs, 893 F.2d 1458, 1464 (3d Cir. 
1990) (“[W]here the sense of the entire act requires that a 
qualifying word or phrase apply to several preceding or even 
succeeding sections, the word or phrase will not be restricted 
to its immediate antecedent.” (quoting 2A N. Singer, 
Sutherland Statutes and Statutory Construction § 47.33, at 
245 (4th ed. 1984))). 
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contravene state law by disaggregating.  Id. at 935-37.  The 
court limited the express preemptive scope of § 1123(a)(5) to 
that of § 1142(a)—that is, to state laws “relating to financial 
condition”—and remanded.  Id.  The court reached this 
conclusion based primarily on legislative history, which we 
will discuss, but also reasoned that importing the language of 
§ 1142(a) into § 1123(a) made structural sense, because the 
two sections work in tandem: § 1123(a) establishes what a 
confirmable reorganization plan must contain, while § 
1142(a) provides for the implementation of the plan.  Id. at 
946-48.   

Although we regard Pacific Gas as factually 
distinguishable from this case,26

                                              
26 After briefing and oral argument in this case, the Ninth 
Circuit published an opinion holding that federal law 
preempts anti-assignment provisions that purport to bar the 
transfer of insurance rights to a § 524(g) trust.  In re Thorpe 
Insulation, 671 F.3d at 999-1001.  Distinguishing Pacific Gas 
and limiting its holding solely to the scope of § 1123, the 
court determined that 11 U.S.C. § 541(c) expressly preempts 
anti-assignment provisions and that 11 U.S.C. § 524(g) 
impliedly preempts them as an obstacle to congressional 
purposes.  Id.  Accordingly, even under Ninth Circuit case 
law, the anti-assignment provisions at issue here would be 
preempted. 

 we are also unconvinced that 
§§ 1123 and 1142 are so similar that they must be read 
together.  See Tooahnippah v. Hickel, 397 U.S. 598, 606 
(1970) (declining to read two sections dealing with the same 
subject in pari materia when “the coverage of these sections 
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is not identical”).  Collier describes the plan provisions under 
§ 1123 as “self-executing,” 7 Collier ¶ 1123.01[5], which 
would seem to obviate the need for subsequent 
“implementation” under § 1142.  Federal-Mogul suggests 
that, since § 1142 appears in a subchapter addressing 
“postconfirmation matters,” it implicates a different stage in 
the bankruptcy proceeding from § 1123 and provides a post-
confirmation safe harbor for certain actions taken in 
conformity with the plan.  This interpretation is at least 
plausible, especially in light of the absence of any contrary 
case law examining preemption under § 1142(a).27

                                              
27 The case law on preemption under § 1142(a) is sparse.  The 
handful of relevant cases include In re Sugarhouse Realty, 
Inc., No. 92-23024 SR, 1995 WL 114151 at *31-*32 (Bankr. 
E.D. Pa. March 15, 1995) (holding that under § 1142 the 
bankruptcy court may require specific performance when it 
might not be available under Pennsylvania law on the ground 
that applying state law “would eviscerate the language of 11 
U.S.C. § 1142 and seemingly contravene the supremacy 
clause”); In re Am. Freight Sys., Inc., 179 B.R. 952, 961 
(Bankr. D. Kan. 1995) (rejecting a claim by a freight carrier 
that under § 1142 it may pursue certain post-confirmation 
claims prohibited by federal law); In re Pearson Indus., 152 
B.R. 546, 557 (Bankr. C.D. Ill. 1993) (holding that, while a 
debtor post-confirmation was generally expected to comply 
with “all applicable laws” like “any other business entity,” § 
1142 preempted parts of the Illinois Corporation Act).   

  Section 
1142 is also distinguishable from § 1123 because it 
encompasses “orders of the court,” suggesting that the limited 
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preemptive language might serve primarily as a check on the 
court’s authority to trump non-bankruptcy law in 
supplemental orders enacting the plan.  Case law supports this 
interpretation, since nearly all of the cases construing § 1142 
have involved the proper scope of the bankruptcy court’s 
postconfirmation jurisdiction and authority.28

We need not resolve the scope of § 1142(a), however, 
because well-established principles of statutory interpretation 
militate against assimilating the two sections where Congress 
employed different words.  “[W]here the legislature has 
inserted a provision in only one of two statutes that deal with 
closely related subject matter, it is reasonable to infer that the 
failure to include that provision in the other statute was 
deliberate rather than inadvertent.”  2B Sutherland Statutes 
and Statutory Construction § 51.2.  Thus, “limiting words” 
that appear in one provision are not ordinarily read into 
another that omits them, because we presume that “Congress 

   

                                              
28 See, e.g., Goodman v. Phillip R. Curtis Enters., 809 F.2d 
228 (4th Cir. 1987)  (limiting the authority of the bankruptcy 
court following confirmation of the plan to matters 
concerning implementation or execution); Walnut Assocs. v. 
Saidel, 164 B.R. 487 (E.D. Pa. 1994) (holding that subject 
matter jurisdiction is conferred on the bankruptcy court only 
to resolve postconfirmation matters); In re Johns-Manville 
Corp., 97 B.R. 174 (Bankr. S.D.N.Y 1989) (determining that 
bankruptcy court retains postconfirmation jurisdiction over 
fundamental questions of the interpretation and 
administration of plan in the context of asbestos suits filed 
against debtor). 
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acts intentionally and purposely in the disparate inclusion or 
exclusion.”  Burlington N. & Santa Fe Ry. Co. v. White, 548 
U.S. 53, 62-63 (2006) (quoting in part Russello v. United 
States, 464 U.S. 16, 23 (1983)).29  Moreover, even if §§ 1123 
and 1142 were properly read in pari materia, “where two 
statutes deal with the same subject matter, the more recent 
enactment prevails as the latest expression of legislative will.”  
2B Sutherland Statutes and Statutory Construction § 51.2.  
Pacific Gas reversed this presumption by making the reading 
of the 1984 amendment of § 1123 conditional on the earlier 
passage of § 1142 in 1978.  We believe the logical course is 
to assume that Congress was aware of the preemptive 
language of § 1142 when it subsequently amended § 1123 to 
contain a preemptive provision with a different scope.  
Therefore, we decline to limit the preemptive scope of § 
1123(a) to those state laws relating to financial condition.30

                                              
29 A number of cases have applied this canon in the 
bankruptcy context.  See Bank of Am. Nat’l Trust & Sav. 
Ass’n. v. 203 N. LaSalle St. P’ship, 526 U.S. 434, 450 (1999) 
(“It is unlikely that the drafters of legislation so long and 
minutely contemplated as the 1978 Bankruptcy Code would 
have used two distinctly different forms of words for the 
same purpose”); Rea v. Federated Investors, 627 F.3d 937, 
940-42 (3d Cir. 2010) (stating, in the context of two similar 
bankruptcy provisions, “[w]e will not contravene 
congressional intent by implying statutory language that 
Congress omitted”).   

 

30 We find further support for this conclusion in 11 U.S.C. § 
1123(d).  As discussed above, subsection (d) establishes that, 
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In sum, we find no textual support to limit the scope of 
the “notwithstanding” clause only to part of § 1123(a), to 
state enactments, or to the preemptive reach of § 1142(a).  
The plain language of § 1123(a) evinces clear congressional 
intent for a preemptive scope that includes the transactions 
listed under § 1123(a)(5) as “adequate means” for the plan’s 
implementation, including the transfer of property authorized 
by (a)(5)(B).  The plain language also reaches private 
contracts enforced by state common law, and overcomes the 
presumption against preemption.  As we will discuss, we do 
not believe that the scope is limitless, but it is broad enough 
to encompass the anti-assignment provisions of insurance 
policies that purport to bar transfer to a § 524(g) trust. 

                                                                                                     
“[n]otwithstanding subsection (a) of this section,” the amount 
necessary to cure a default under the plan is determined by 
applicable nonbankruptcy law.  If subsection (a) only 
preempted nonbankruptcy law related to financial condition, 
such a proviso would likely be unnecessary, since a law 
defining the amount necessary to cure a default does not 
relate to financial condition, at least as that term is currently 
defined as analogous in meaning to insolvency, see 11 U.S.C. 
§ 541(c)(1)(B) (invalidating restrictions of the transfer of 
property to the estate when “conditioned on the insolvency or 
financial condition of the debtor”); In re Transcon Lines, 58 
F.3d 1432, 1439-40 (9th Cir. 1995); In re Am. Freight Sys., 
Inc., 179 B.R. at 960.   
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C. 

Insurers also urge a narrow reading of § 1123(a) on the 
basis of prior practice and legislative history.  They suggest 
preemption deviates from pre-Code bankruptcy practice and 
should be disfavored, and legislative history establishes that 
Congress intended the 1984 revisions to the Code to be 
minor.  But the evidence from these sources is too equivocal 
to overcome the plain meaning of the text, which provides 
compelling evidence of Congress’s intent to preempt contrary 
non-bankruptcy law. 

The legislative history of the “notwithstanding” clause 
in § 1123(a) is thin and inconclusive.  Section 1123, enacted 
as part of the Bankruptcy Code in 1978, codified a similar 
provision at § 77B(b)(9) of the earlier Bankruptcy Act.  Pac. 
Gas, 350 F.3d at 938.  In its original form, § 1123(a) 
specified, as it does now, the elements a Chapter 11 
reorganization plan shall contain, mandating that it provide 
“adequate means” including “the transfer of all or any of the 
property of the estate.”  An Act to Establish a Uniform Law 
on the Subject of Bankruptcies, Pub. L. No. 95-598, § 
1123(a), 92 Stat. 2549, 2631-32 (1978).  It contained no 
preemption provision.  But § 1142(a), also enacted as part of 
the 1978 Bankruptcy Code, provided for the “execution” of a 
reorganization plan “notwithstanding  any otherwise 
applicable nonbankruptcy law . . . relating to financial 
condition.”  Id. § 1142, at 2639.  During debate, one senator 
read this preemptive language to encompass § 1123 as well, 
noting that under § 1123 “[i]f the [reorganization] plan is 
confirmed, then any action proposed in the plan may be taken 
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notwithstanding any otherwise applicable bankruptcy law in 
accordance with section 1142(a) of title 11.”  124 Cong. Rec. 
34,005 (1978) (statement of Sen. DeConcini).31

The addition of the clause “notwithstanding any 
otherwise applicable nonbankruptcy law” to § 1123(a) was 
first proposed in 1980, reintroduced in 1983, and enacted as 
part of the Bankruptcy and Federal Judgeship Act of 1984.  

  

                                              
31 The import of this statement is the cause of some debate.  
In Pacific Gas, the Ninth Circuit cited this as evidence that 
Congress intended §§ 1123 and 1142 to be read together.  350 
F.3d at 941-42, 948.  The District Court in this case rejected 
this view, citing “the inherent infirmity of relying on the floor 
remarks of a single senate subcommittee chairman as 
controlling authority,” and instead stressed the importance of 
the difference in language between the two provisions.  In re 
Federal-Mogul Global, 402 B.R. at 640-41 (citing In re 
Pelkowski, 990 F.2d 737, 743 (3d Cir. 1993)).  This was 
particularly true, the District Court found, because Congress 
presumably had knowledge of the language of § 1142 when it 
altered § 1123 six years later, and chose not to adopt it.  Id.  
We agree with the District Court that a statement by a single 
senator suggesting the preemptive scope of § 1123 in 1978 is 
not dispositive of its scope after modification in 1984.  If 
anything , Senator DeConcini’s statement seems to support 
the presumption that Congress acted purposefully in selecting 
different language for § 1123.  Cf. In re FCX, Inc., 853 F.2d 
at 1154 n.7 (citing Sen. DeConcini’s statement to support the 
claim that § 1123(a) preempted the private contract 
restrictions at issue). 
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This modification occasioned little discussion.  When 
originally proposed as part of a package of “technical 
amendments” intended to redress errors in “printing, spelling, 
punctuation, grammar, syntax, and numeration,” the changes 
to § 1123 were described as “mak[ing] it clear that the rules 
governing what is to be contained in the reorganization plan 
are those specified in this section.”  H.R. Rep. No. 96-1195, 
at 1, 22 (1980). 32

Insurers argue that the relative congressional silence 
on the amendment of § 1123 is telling.  Courts will not 
presume a departure from pre-Code bankruptcy practice in 
the absence of clear congressional intent.  Hamilton v. 
Lanning, --- U.S. ----, 130 S. Ct. 2464, 2473-74 (2010); 
Cohen v. de la Cruz, 523 U.S. 213, 221-22 (1998); Pac. Gas, 
350 F.3d at 943-44.  Insurers characterize pre-Code practice 
as requiring reorganization plans to conform to state law, 

  In 1983, a Senate report described the 
amendment as making “technical stylistic changes.” S. Rep. 
No. 98-65, at 84 (1983).  The amendment, including the 
“notwithstanding” clause, passed the following year as part of 
a subsection labeled “Miscellaneous Amendments to Title 
11.”  Pub. L. No. 98-353, Subtitle H, § 502, 98 Stat. 333, 367 
& 385 (1984).  

                                              
32 Insurers point to this statement as evidence for their 
contention that preemption applies only to part of § 1123(a).   
But this brief sentence is too equivocal to prove much.  It 
might also be reasonably interpreted to support the opposing 
conclusion that the rules specified in the section, including 
the transactions listed as “adequate means,” are the only laws 
governing the contents of a reorganization plan. 
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arguing that an amendment characterized as “technical” and 
“stylistic” does not demonstrate congressional intent to 
substantially revise bankruptcy practice.  This argument was 
endorsed by the Ninth Circuit in limiting the preemptive 
scope of § 1123 to laws relating to financial condition, Pac. 
Gas, 350 F.3d at 947, and it also finds support, Insurers 
claim, in the Supreme Court’s ruling in Cohen, which found 
that a “stylistic change” enacted in the same 1984 
amendments at issue here did not alter the meaning of a 
different provision of the Bankruptcy Code, 523 U.S. at 221. 

We see no reason to question Insurers’ account of pre-
Code bankruptcy practice, which seems borne out by case law 
and commentary.33

Pre-Code bankruptcy practice was not the law when 
the “notwithstanding” clause was added to § 1123 in 1984; 

  But we disagree with the inference that 
this practice, coupled with the thin legislative history of § 
1123, establishes their proposed narrow preemptive scope for 
§ 1123.  

                                              
33 See, e.g., Brocket v. Winkle Terra Cotta Co., 81 F.2d 949 
(8th Cir. 1936) (refusing to allow the issuance of stock under 
a reorganization plan without adequate financial support 
required by state law); 6A Collier on Bankruptcy ¶10.19, at 
89 & n. 8 (14th ed. 1977) (“Whatever the means chosen [for 
reorganization], it must be remembered that conformity with 
other applicable state or federal laws may be necessary. . . .”); 
Br. for Certain Appellants at 36 n.8 (collecting similar cases).  
We are unconvinced by Federal-Mogul’s efforts to 
demonstrate that pre-Code practice was otherwise. 
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the existing law was the 1978 Bankruptcy Code.  The 1978 
Code substantially altered earlier practice, see generally 
David Skeel, Debt’s Dominion: A History of Bankruptcy Law 
in America 131-83 (2001) (describing the Code’s 
“transformative effect on bankruptcy as we know it”), 
including the addition of the preemptive language in § 1142 
that modified prior practice and allowed the implementation 
of a plan notwithstanding some nonbankruptcy laws.34

                                              
34 The addition of the “notwithstanding” clause in § 1142 was 
the only meaningful modification of that section from the 
corresponding Bankruptcy Act provision.  8 Collier ¶ 
1142.LH.  This constituted a substantial break from pre-Code 
practice: cases like Brocket would come out differently post-
Code, since the state law at issue in that case related to the 
debtors’ financial condition under § 1142(a). 

  The 
fifteenth edition of Collier, which came out after the 1978 
Code, broke with prior editions’ admonition that a plan’s 
terms may be required to conform to state law, and stated 
instead that under § 1123, “a plan may propose such actions 
notwithstanding nonbankruptcy law or agreements.”  In re 
Kizzac Mgmt. Corp., 44 B.R. 496, 504 (Bankr. S.D.N.Y. 
1984) (quoting 5 Collier on Bankruptcy ¶ 1123.01 [5] at 
1123–10 (15th ed. 1979)).  Case law from the period between 
1978 and 1984 generally, although not unanimously, held that 
§ 1123 preempted state law.  See In re Taddeo, 685 F.2d 24, 
29 (2d Cir. 1982) (holding that, since § 1123(a)(5)(G) 
provides the authority to cure a default in a Chapter 11 
proceeding, “[a] state law to the contrary must fall before the 
Bankruptcy Code”); Valente v. Sav. Bank of Rockville, 34 
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B.R. 362, 365-67 & n.3 (D. Conn. 1983) (concluding that § 
1123(a)(5)(G) allows for the curing of defaults 
notwithstanding state court judgments under the Supremacy 
Clause); In re Kizzac Mgmt. Corp., 44 B.R. at 504 (holding 
that § 1123(a)(5)(E) grants the bankruptcy court the power to 
compel an assignment rather than a satisfaction of a 
mortgage).35

But whatever the proper characterization of prior 
practice, it deserves little weight here.  We decline to rely on 
it, or on a thin and vague legislative history that says nearly 
nothing about the intended preemptive scope of § 1123(a), to 
overcome the plain and unambiguous meaning of the words 
Congress chose.  “As always, the most authoritative 

  But see In re Celeste Court Apartments, Inc., 47 
B.R. 470, 473-74 (D. Del. 1985) (finding no evidence in the 
unamended text of § 1123 or its legislative history that 
Congress intended it to upset a state court judgment on a 
defaulted mortgage).  Taken together, this evidence suggests 
that the 1984 amendment did not mark a sharp break with 
earlier practice under the Code, but rather clarified and 
expanded the scope of preemption under § 1123.  Notably, 
this conclusion was endorsed by the Fourth Circuit.  See In re 
FCX, Inc., 853 F.2d at 1154 n.7 (“We do not understand the 
amendment [to § 1123(a)] to have effected a substantive 
change in prior law.”). 

                                              
35 Insurers argue that Valente and Kizzac stand only for the 
proposition that the Bankruptcy Court may modify the rights 
of creditors.  Certain Appellants Reply Br. at 20 n.8.  Yet 
both courts analyzed the question presented under the Court’s 
power under § 1123 to preempt state law. 
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indicators of what Congress intended are the words that it 
chose in drafting the statute.”  United States v. Lavin, 942 
F.2d 177, 184 (3d Cir. 1991).  Thus, “while pre-Code practice 
informs our understanding of the language of the 
[Bankruptcy] Code, it cannot overcome that language.” 
Hartford Underwriters Ins. Co. v. Union Planters Bank, 530 
U.S. 1, 10 (2000) (internal quotation marks and citation 
omitted).  “[W]here the meaning of the Bankruptcy Code’s 
text is itself clear . . . its operation is unimpeded by contrary . 
. . prior practice.”  Id. (alteration and omissions in original) 
(quoting BFP v. Resolution Trust Corp., 511 U.S. 531, 546 
(1994)).  Here, Congress chose words that it employed 
throughout the Bankruptcy Code to mandate preemption, 
words the Supreme Court has interpreted as the clearest 
possible statement of preemptive intent.  It would be an odd 
method of interpretation to rummage deep into the legislative 
history, and, finding practically nothing, conclude that this 
silence implies that Congress could not have meant what it 
said when it wrote the statute.  The more sensible course 
reads the statutory text itself as indicative of congressional 
intent, which, based on the unambiguous language here, was 
to preempt nonbankruptcy state and federal law. 

The Supreme Court’s opinion in Cohen supports this 
view.  There, the petitioner argued the 1984 addition of the 
phrase “to the extent obtained by” to 11 U.S.C. § 
523(a)(2)(A), which barred discharge from liability for fraud, 
limited recovery from his estate to the actual amount of fraud 
and did not include the treble damages awarded by the 
bankruptcy court in an adversary proceeding.  Cohen, 523 
U.S. at 215.  In rejecting this argument, the Court turned first 
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to the plain language of the provision, noting that the 
petitioner’s proposed interpretation was at odds with both the 
“most straightforward reading” of the statute as well as the 
phrase’s meaning in parallel provisions.  Id. at 218-21.  Only 
after exhausting the statute’s wording did the Court turn to 
the provision’s history, noting that, in addition to its 
description in the legislative history as only a “stylistic 
change,” the language of the 1984 amendment “in no way 
signals an intention to narrow the established scope of the 
fraud exception.”  Id. at 221-22.  “If . . . Congress wished to 
limit the exception [to the amount of actual fraud],”  the 
Court continued, “one would expect Congress to have made 
unmistakably clear its intent.”  Id.    

As this overview makes clear, the legislative history of 
the 1984 amendment to the Bankruptcy Code was a minor 
piece of corroborating evidence in an opinion that looked 
primarily to plain text of the provision to discern 
congressional intent.  Fidelity to this approach in this case 
demonstrates that Congress made its intent clear.  As we have 
discussed, the “most straightforward reading” of § 1123(a) 
cuts against Insurers’ proposed narrow interpretation.  
Moreover, unlike the ambiguous amendment in Cohen, the 
addition of the “notwithstanding” clause to § 1123 is an 
“unmistakably clear” signal of congressional intent to 
preempt that overcomes any inference based on passing 
references to “technical” or “stylistic” changes.  In short, we 
believe Cohen mandates rather than undermines an 
interpretation derived from a statute’s plain text. 
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Having examined the history of § 1123, we find 
nothing that indicates we should read its preemptive scope 
narrowly.  While pre-Code practice may suggest that 
historically courts did not allow a reorganization plan to 
preempt contrary state law, the 1978 Code altered that prior 
practice.  The thin legislative history of the 1984 amendment 
of § 1123 characterizing the change as “stylistic” and 
“technical” does not overcome the plain and explicit language 
of the preemption provision.  That language unambiguously 
provides for preemption, at least in this context, and we give 
its meaning effect. 

D. 

Although our discussion resolves the legal question 
before us, it bears noting that preemption here furthers the 
purposes of the Bankruptcy Code.  The debtor here seeks to 
use its existing assets to address current and future claims 
arising out of past occurrences and resolve its asbestos 
liability, a goal consonant with the “fresh start” purpose of 
bankruptcy.  Because a 524(g) trust is created only through a 
Chapter 11 proceeding, a contractual limitation on the 
assignment of the debtors’ property to a trust functions 
analogously to contract provisions that alter a debtor’s rights 
in the event of insolvency.  Such provisions are preempted 
under 11 U.S.C. § 541(c)(1)(B), which provides that “an 
interest of the debtor in property becomes property of the 
estate . . . notwithstanding any provision in an agreement, 
transfer instrument, or applicable nonbankruptcy law . . . that 
is conditioned on the [debtor’s] insolvency.”  The purpose of 
this provision is to prevent creditors and others from 
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employing a debtor’s bankruptcy filing to diminish post-filing 
contractual rights.  Its inclusion in the Code establishes that 
preemption in this instance—where the transfer of insurance 
rights corresponds with the transfer of the debtor’s 
preexisting liabilities into an asbestos trust authorized by the 
Code—furthers the purposes of bankruptcy.  Cf. In re Thorpe 
Insulation, 671 F.3d at 1000 (holding that § 541(c) itself 
preempts anti-assignment provisions that bar transfer to a 
524(g) trust).36

 Preemption in this instance also furthers the purposes 
of 11 U.S.C. § 524(g).  Congress created 524(g) as the best 
course to harmonize the interests of asbestos claimants and 
reorganized debtors alike.  See H.R. Rep. No. 103-835, at 46-
48 (1994).  This approach would “help asbestos victims 
receive maximum value,” 140 Cong. Rec. 28,358 (1994) 
(statement of Sen. Heflin), but also ensure a company’s 
continued profitability, converting it into the “goose that lays 
the golden egg by remaining a viable operation and 
maximizing the trust’s assets to pay claims,” id. at 8,021 
(statement of Sen. Brown).  The trust mechanism furthered 
“the fundamental rationale of chapter 11, that a reorganized 
debtor emerges from bankruptcy free and clear other than the 
liability set by the plan.”  Id.; see also H.R. Rep. No. 103-
835, at 47 (noting that the uncertainties surrounding asbestos-
related bankruptcies had “undermined the ‘fresh start’ 

 

                                              
36 Federal-Mogul did not argue either before the District 
Court or on appeal that the trust is part of the estate, as the 
Ninth Circuit concluded in Thorpe. 
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objectives of bankruptcy”).  As these statements demonstrate, 
Congress believed the transfer of a corporation’s assets to a 
trust to ensure the equitable compensation of present and 
future claimants, in return for a release from future liability, 
served the “fundamental” purposes of bankruptcy.  The anti-
assignment provisions at issue would impede these objectives 
by depriving both debtors and claimants access to assets 
specifically intended to compensate for potential losses.  In 
these circumstances, construing § 1123(a) to preempt these 
contracts is consonant with congressional intent and public 
policy.  Cf. In re Thorpe Insulation, 671 F.3d at 1000-01 
(holding that anti-assignment provisions barring transfer to a 
trust are impliedly preempted because they are an “obstacle to 
the accomplishment and execution of the full purposes and 
objectives of Congress” in enacting § 524(g)). 

 Insurers argue, however, that the anti-assignment 
provisions serve an important purpose in protecting them 
from covering a risk different from the one they bargained 
for.  Although insurance neutrality language in the 
reorganization plan preserves all other defenses to coverage, 
Insurers contend that the transfer here nonetheless increases 
their exposure because the trust allows claims that would be 
barred in the tort system.   

We doubt whether transfer in this instance materially 
alters Insurers’ risk.  The bankruptcy here shifted debtor’s 
asbestos-related liabilities—based on events which had 
already occurred and for which the insurers were already 
potentially responsible—to the post-confirmation trust.  We 
have questioned whether such a transfer in the asbestos 
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context changes the risk an insurer agreed to cover.37

                                              
37 Global Industrial Technologies found that insurers’ risk 
altered when a reorganization plan’s creation of a Silica Trust 
expanded the number of silica claims from 169 to over 4,600, 
a twenty-seven-fold increase, and when there was substantial 
evidence of collusion.  645 F.3d at 213-14.  No record 
evidence supports a similar finding here.  Instead, Insurers 
argue transfer to the asbestos trust increases their risk solely 
because it may “put[] administration of the trust and claims 
resolution process in the hands of plaintiffs’ lawyers” or may 
“pay[] claims that would not be entitled to payment in the tort 
system.”  Br. for Certain Appellants at 53-54; see also LMI 
Br. at 14-16.  These bare assertions do not rise to the 
exceptional and well-documented increase in risk we found in 
Global Industrial Technologies. 

  See 
Global Indus. Techs., Inc., 645 F.3d at 212 (observing that in 
the Combustion Engineering reorganization plan, “the pre-
petition quantum of asbestos liability was known from four 
decades of asbestos litigation, and moving the pre-petition 
asbestos claims out of the tort system and into a trust system 
did not increase in any meaningful way the insurers’ pre-
petition exposure to asbestos liability.”); see also 3 Couch on 
Insurance § 35.8 (“The purpose of a no assignment clause is 
to protect the insurer from increased liability, and after events 
giving rise to the insurer's liability have occurred, the insurer's 
risk cannot be increased by a change in the insured's 
identity.”).  Here, both the District and Bankruptcy Court 
strongly challenged Insurers’ argument that their risk was 
substantially altered.  In re Federal-Mogul Global, Inc., 402 
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B.R. at 645 (“Appellants have no economic incentive to 
prevent this assignment, particularly whereas here, the events 
creating exposure to asbestos liability have already 
occurred.”); In re Federal-Mogul Global, Inc., 385 B.R. at 
567-69 (collecting cases to establish that “[i]n this case, to the 
extent that the events giving rise to liability have already 
occurred, there will be no additional risk to the insurance 
companies by virtue of the assignments.  Coverage issues . . . 
are all preserved.”).  Insurers have presented no evidence that 
the transfer here alters their risk except, perhaps, through the 
procedural shift that provides recovery through Trust 
Distribution Protocols rather than through the tort system.  
Significantly, those TDPs are mandated by Congress for 
asbestos trusts and must be approved by the bankruptcy court.  
11 U.S.C. § 524(g)(2)(B)(ii)(V).  We cannot seriously 
entertain a claim that the insurers had a contractual right to a 
particular public policy.  If, as has been proposed, Congress 
removed all asbestos claims to a nationwide asbestos trust 
that could recover from Federal-Mogul and other responsible 
parties, with procedures identical to those currently provided 
in the § 524(g) trusts, the insurers would have no anti-
assignment claim.  As this hypothetical demonstrates, 
Insurers’ true objection seems to be against the public policy 
Congress chose to enact.38

                                              
38 Insurers also urge that the anti-assignment defense is no 
different from the other defenses specifically preserved to 
them under the plan’s insurance neutrality, and so should also 
be preserved.  We disagree.  Insurers could have offered the 
fact-specific coverage defenses preserved to them in any 
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 Insurers also allege the trust mechanism might distort 
ordinary incentives between insurer and insured, encouraging 
the debtor to collude with claimants and impose costs on the 
insurer.  But as Federal-Mogul points out, this shift in 
incentives is not unique to the asbestos context and occurs in 
bankruptcy where there is a discharge of the liability of the 
debtor but not that of the insurer.  See 11 U.S.C. § 524(e) 
(“[D]ischarge of the debt of the debtor does not affect the 
liability of any other entity on, or the property of any other 
entity for, such debt.”).  Nor do the Insurers provide any 
evidence of such collusion in this case.  Such bare speculation 
does not establish an increase in risk. 

Although not present here, there may be circumstances 
where the creation of a trust does alter an insurer’s 
exposure—for instance, when its mere existence attracts 
dramatically more claimants—although this is less likely 
given the lengthy history of asbestos liability.  See In re 
Global Indus. Techs., Inc., 645 F.3d at 212 (detailing how the 
creation of a silica trust alone “staggeringly increased—by 
more than 27 times—the pre-petition liability exposure,” 
while distinguishing the asbestos context because the 
                                                                                                     
asbestos proceeding prior to bankruptcy.  By contrast, the 
anti-assignment defense here would exist only after and by 
virtue of the bankruptcy reorganization, and could be invoked 
by an insurer against any claim by the Trust, no matter how 
meritorious.  Moreover, to the extent a determination rested 
on the legitimacy of the TDPs as a method of adjudication, it 
could invite courts to second-guess the judgment of Congress 
and the bankruptcy court. 
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quantum of liability has been established from “four decades 
of asbestos litigation.”).   As our precedent has also 
recognized, there may also be instances where the evidence 
suggests possible collusion between the debtor and the 
claimants.  See id. at 214.  But granting a private party 
powerful leverage that may amount to a de facto veto over the 
reorganization proceeding does not seem a promising solution 
to these potential problems.  Cf. In re Thorpe Insulation Co., 
671 F.3d at 1001 (“[E]nforcing the anti-assignment 
provisions would subject virtually all § 524(g) 
reorganizations to an insurer veto”). 

Congress sought to address these issues when it 
enacted § 524(g) by codifying the “exceptional precautions at 
every stage of the proceeding” employed in the original 
Manville case.  H.R. Rep. No. 103-835, at 47.  Section 524(g) 
accordingly contains many requirements that must be 
satisfied before such a trust can be approved.   See 
Combustion Eng’g, 391 F.3d at 234 & n.45.  In conjunction 
with the requirements for plan approval and the rest of the 
Bankruptcy Code, these provisions are intended to protect the 
interests of all affected parties.  Id.  We recently ruled that 
insurers have standing to participate in bankruptcy 
proceedings when the creation of a trust “staggeringly 
increase[s]” insurers’ risk and exposure.  In re Global Indus. 
Techs., Inc., 645 F.3d at 204, 212; see also In re Thorpe 
Insulation, 671 F.3d at 999 (holding that insurers have 
bankruptcy standing “to participate in the proceedings 
culminating in approval of [a] § 524(g) plan”).  We have 
redressed procedural deficiencies in asbestos-related 
bankruptcies that did not adequately satisfy the requirements 
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of the Code, including § 524(g).  In re Congoleum Corp., 426 
F.3d at 687-93; In re Combustion Eng’g, 391 F.3d at 233-48.  
As these examples underscore, we believe careful 
consideration of the protections of the Bankruptcy Code, 
together with traditional requirements of procedural due 
process, adequately guard the interests of all affected parties. 

III. 

Insurers raise hypotheticals proposing scenarios where 
Chapter 11 debtors might employ the Bankruptcy Code to 
avoid the strictures of federal or state law, and argue 
Congress could not have intended this absurd result.  Because 
the Bankruptcy Code clearly provides preemption in this 
instance, we need not decide whether it would also be proper 
in the situations imagined by Insurers.  Nonetheless, we 
would find problematic attempts under § 1123(a) to disregard 
large swaths of state and federal regulatory schemes.  Cf. Pac. 
Gas, 350 F.3d at 937 (rejecting an “across-the-board, take-no-
prisoners preemption strategy” in which the debtor, a public 
utility, sought to disaggregate notwithstanding contrary state 
law under § 1123(a), thereby avoiding regulation by the 
California Public Utility Commission).  Eighteen states have 
previously filed an amicus brief with us on this issue, 
cautioning that an “overly broad reading” of § 1123(a) 
“would destroy [their] ability to preserve their regulatory 
authority in the face of a bankruptcy filing.”  Br. and App. of 
Amicus Curiae States at 1-3, In re Global Indus. Techs., Inc., 
645 F.3d 201 (3d Cir. 2011) (No. 08-3650), 2008 WL 
8134099 at *1-*3. 
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But the scope of preemption under § 1123(a) is not 
unlimited, and our holding does not suggest otherwise.  Any 
reorganization plan must still comply with all aspects of the 
Bankruptcy Code and be approved by the bankruptcy court.  
In particular, it must satisfy 11 U.S.C. § 1129(a)(3), which 
provides that a court shall confirm a reorganization plan only 
if it “has been proposed in good faith and not by any means 
forbidden by law.”  We have stated that this good faith 
standard ensures that a plan will “fairly achieve a result 
consistent with the objectives and purposes of the Bankruptcy 
Code.” In re PWS Holding Corp., 228 F.3d 224, 242 (3d Cir. 
2000) (quoting In re Abbotts Dairies of Pa., Inc., 788 F.2d 
143, 150 n.5 (3d Cir. 1986)). 

  Moreover, although the text of § 1123(a) does not 
explicitly state a limitation on its preemptive scope, well-
established principles suggest that its scope is not unbounded.  
One important restriction is the long-standing presumption 
against preemption of state police power laws and regulations 
rooted in “federalism concerns and the historic primacy of 
state regulation of matters of health and safety.”  Lohr, 518 
U.S. at 485.  The Supreme Court relied on similar principles 
to hold that the trustee of a debtor in Chapter 7 liquidation 
proceedings could not abandon property in contravention of 
state environmental law, despite enjoying the authority under 
11 U.S.C. § 554(a) to abandon “any property of the estate that 
is burdensome to the estate.”  Midlantic Nat’l Bank v. N.J. 
Dep’t of Envtl. Prot., 474 U.S. 494 (1986).  Notwithstanding 
the language of the statute, the Court reasoned that Congress 
did not intend the abandonment power under § 554 to 
preempt all state laws, citing as evidence pre-Code practice, 
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the Bankruptcy Code’s general solicitude for state safety and 
health regulations, and congressional interest in enforcing 
similar laws.  Id. at 500-07.  Although prior practice is more 
mixed in this case,39

The anti-assignment provisions at issue here do not 
implicate public health, safety, and welfare.  But limitation of 
§ 1123(a)’s preemptive scope on these grounds is sensible, 
and seemingly consonant with congressional intent, the 
purposes of the Bankruptcy Code, and precedent.  It has often 
been noted that the Code exists not to provide a “haven for 
wrongdoers,” but to “relieve the honest debtor from the 
weight of oppressive indebtedness and permit him to start 
afresh.”  In re Davis, 194 F.3d 570, 573-74 (5th Cir. 1999) 
(quoting in part Local Loan Co. v. Hunt, 292 U.S. 234, 244 

 the other justifications the Court invoked 
to construct a common-law limitation also apply to § 1123(a).  
In Montgomery County, Md. v. Barwood, Inc., 422 B.R. 40 
(D. Md. 2009), the District of Maryland applied the Court’s 
holding in Midlantic, as well as other relevant precedent, to 
the preemptive scope of § 1123(a).   It concluded that “§ 
1123(a) does not preempt otherwise applicable 
nonbankruptcy laws that are concerned with protecting public 
health, safety, and welfare.”  Id. at 47.       

                                              
39 At oral argument, Insurers distinguished Midlantic on this 
basis.  Tr. of Oral Arg. at 76, Nov. 9, 2011.  But, as noted, 
prior practice was only one of three grounds for the Court’s 
decision.  Moreover, under the Insurers’ characterization of 
prior practice—one which, as discussed above, we regard as 
accurate in part—the logic the Court employed in Midlantic 
would control here as well. 
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(1934)).  Extending the well-established presumption against 
preemption of state police powers to § 1123(a) seems to 
balance these aims, and might also forestall some of the more 
problematic hypotheticals advanced by Insurers. 

IV. 

For the foregoing reasons, we hold that the anti-
assignment provisions in the relevant insurance policies are 
preempted by § 1123(a)(5)(B) to the extent they prohibit 
transfer to a § 524(g) trust.  We will affirm the judgment of 
the District Court. 
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  Congoleum Corporation v. Ace American Ins. Co.,1

et al., Superior Court of New Jersey, Law Division, Middlesex

County, Docket No. MID-L 8908-01.

  We take judicial notice of the state court2

proceedings insofar as they are relevant here.  See Furnari v.

Warden, Allenwood Federal Correctional Inst., 218 F.3d 250, 255

(3d Cir. 2000); In re Indian Palms  Assocs., Ltd., 61 F.3d 197, 205

(3d Cir. 1995) (concluding that judicial notice can be taken of

certain facts such as that a document was filed, a position taken, an

3

Attorneys for Appellees Congoleum Corporation, Congoleum

Sales, Inc., Congoleum Fiscal, Inc. and Gilbert Heintz &

Randolph, LLP

____________

OPINION

____________

WEIS, Circuit Judge.

In this pre-packaged Chapter 11 reorganization, we

hold that evidence of pre-petition conduct in this case by a law firm

is relevant to a review of a debtor’s application to retain the firm as

special insurance counsel.  We conclude that the bankruptcy judge

should not have granted the application here.  The firm had acted

as counsel for the debtor pre-petition in negotiating settlement

arrangements with asbestos injury claimants represented by

attorneys who were co-counsel with the firm in insurance matters

for those same claimants.  We conclude that conflicts existed which

precluded the firm’s retention under the Rules of Professional

Conduct and the Bankruptcy Code. 

Facing nearly 100,000 claims for injury caused by

asbestos in its products and the exhaustion of its primary liability

insurance coverage, Congoleum filed a declaratory judgment in the

Superior Court of New Jersey in 2001 against a number of excess

carriers.   The complaint was filed by the law firm of Dughi, Hewit1

& Pallatucci, which had represented Congoleum in insurance

matters for more than ten years.  2



admission or allegation made “as long as it is not unfair to a party

to do so and does not undermine the trial court’s factfinding

authority.”). 

  Congoleum Corporation, Congoleum Sales, Inc.3

and Congoleum Fiscal, Inc. filed for bankruptcy.  We will refer to

those entities as “Congoleum.”  

  Pre-packaged bankruptcies employing a channeling4

injunction are not eligible for the “cram down” provision contained

in 11 U.S.C. § 1129(b)(1) which allows the bankruptcy court to

confirm a plan of reorganization over creditors’ objections in

certain circumstances.  

4

While that litigation continued, Congoleum  sought3

relief in the Bankruptcy Court in a Chapter 11 pre-packaged plan

of reorganization designed to channel existing and future asbestos

claims to a trust as authorized by 11 U.S.C. § 524(g).  Approval of

the plan would enable Congoleum to preserve its assets and

continue in business because the trust would assume its asbestos

liability.  Section 524(g) of  the Bankruptcy Code requires that 75%

of current asbestos claimants approve a plan of reorganization

before a channeling order may be issued.  As a result, garnering

support from a large number of  claimants is crucial to the success

of a plan. 

A unique feature of asbestos personal injury litigation

is the fact that a small group of law firms represents hundreds of

thousands of plaintiffs.  Another notable aspect is that, because

over time they may have been exposed to asbestos in various

environments, some of the injured persons may have claims against

a number of defendants.  

The realities of securing favorable votes from

thousands of claimants to meet the 75% approval requirement

forces debtors to work closely with the few attorneys who represent

large numbers of injured claimants.  A prepackaged plan of

reorganization acceptable to the debtor must be satisfactory for the

claimants as well  and, consequently, extensive negotiations are4

necessary.



  11 U.S.C.A. § 524(g) provides for the bankruptcy5

channeling injunction and subsection (2)(B) contains the

requirements for the injunction; it requires that  – 

(i)  the injunction is to be implemented in connection

with a trust that, pursuant to the plan of reorganization –  

(I)  is to assume the liabilities of a debtor ...;

(II)  is to be funded in whole or in part by the

securities of 1 or more debtors involved in such plan

and by the obligation of such debtor or debtors to

make future payments, including dividends;

(III)  is to own, or by the exercise of rights granted

under such plan would be entitled to own if specified

contingencies occur, a majority of the voting shares

of  –  

(aa) each such debtor;

(bb) the parent corporation of each

such debtor; or

(cc) a subsidiary of each such debtor

that is also a debtor; and

(IV) is to use its assets or income to pay claims and

demands; ...

11 U.S.C.A. § 524(g)(emphasis added).  

5

I. 

In this case, negotiations between the debtor and

counsel for plaintiffs produced a proposal that involved the

creation of a trust funded primarily by proceeds from Congoleum’s

insurance carriers to pay for settlements of existing, as well as

future asbestos personal injury claims.  Congoleum was to

contribute to the trust a $2.7 million promissary note payable ten

years after confirmation and ABI, Congoleum’s parent corporation,

was to contribute $250,000 cash and the pledge of its shares in

Congoleum to secure Congoleum’s promissory note.  Notably,

neither Congoleum nor related entities were required to contribute

equity to the trust.   5

The pre-petition activity that occurred in this case is



  Perry Weitz is a partner in the law firm of Weitz &6

Luxenberg, P.C.  Joseph Rice is a partner in the law firm of Motley

Rice, LLC.  Those two firms represent hundreds of thousands of

asbestos claimants.  Weitz and Rice executed the Claimant

Agreement as representatives of participating asbestos claimants.

 

    The settlement amounts were assigned as follows:7

(1) mesothelioma – $100,000; 

(2) lung cancer – $30,000; 

(3) other cancers  – $10,000; 

(4) Level II non-malignant disease – $3,000; and 

(5) Level I – nonmalignant disease – $1,000.  

6

fairly typical of that in a number of asbestos pre-packaged plans.

Joseph F. Rice and Perry Weitz, two plaintiffs’ lawyers,  negotiated6

a settlement of numerous asbestos claims with Congoleum’s

counsel, Gilbert, Heintz & Randolph, LLP (“Gilbert”).  The

agreement employed a matrix to “resolve and settle” the amounts

the various classes of claimants would receive as damages.  For

example, mesothelioma victims were each allocated $100,000.  In

contrast, those with non-malignant injuries would receive $1,000.7

  

To qualify for compensation, a participating claimant

was required to provide evidence of injury and exposure to

Congoleum products.   Claims of the qualified participating

claimants would be secured to 75% of the matrix values and the

remainder would be treated as unsecured claims.  In contrast to the

claims of participating claimants addressed in the settlement

agreement, claims settled with a separate group of claimants pre-

petition would be secured in full.  

II.

The role Gilbert played in preparing the plan is

challenged in this proceeding.  In October 2002, Perry Weitz

recommended that Congoleum retain Gilbert to assist in solving

insurance coverage for Congoleum’s mounting asbestos liability.

Gilbert specializes in insurance coverage disputes and product



  Perry Weitz’s suggestion that Congoleum contact8

Gilbert occurred in the midst of negotiations of claims against

Congoleum by two individuals suffering from mesothelioma,

Messrs. Cook and Arseneault.   

7

liability matters.  It serves in a variety of capacities related to

various asbestos mass tort cases and represents defendants as well

as claimant and creditor committees in various asbestos

bankruptcies.  

At the time he recommended the firm to Congoleum,

Weitz had existing co-counsel relationships with Gilbert in other

asbestos related proceedings.   The arrangements were that Gilbert8

would represent the claimants in seeking recovery from the insurers

of asbestos defendants. 

Gilbert described its work as co-counsel with Weitz

as providing:

 “insurance-related advice to certain

claimants in asbestos and other

contexts. [Gilbert] represents certain

asbestos-related bodi ly injury

claimants in proceedings against a

primary insurer with respect to that

insurer’s coverage obligations . . . in

pursuing coverage claims against

insurers . . . and in pursuing coverage

from insurers of similar defendants.”

Gilbert explained that it did not represent the individual claimants

with respect to the establishment of their tort claims, “but only with

respect to the collection of insurance monies to pay claims that may

be established.”  

On February 6, 2003, Gilbert entered into a formal

retention agreement to advise and represent Congoleum in efforts

to negotiate with claimants’ counsel to settle “pending asbestos-

related bodily injury” claims, and arrange for the “terms of a ‘pre-

packaged’ plan of reorganization.”  For these services, Gilbert was

to receive a fixed fee of $2 million from Congoleum.  Congoleum



  No party has raised objections to the fees of $29

million payable to Gilbert and the $1 million each payable to Weitz

and Rice.  That matter is not before us and we do not rule on it at

this point.  

In In re: Combustion Engineering, 295 B.R. 459

(Bankr. D. N.J. 2003) (vacated on other grounds, 391 F.3d 190

(2004)), a pre-packaged asbestos bankruptcy case, Joseph Rice

sought a $20 million fee for his pre-petition work.  That fee was to

be paid by a corporation affiliated with the debtor, but was

disallowed by the bankruptcy judge because Rice had a conflict of

interest.

In In re Pittsburgh Corning, 308 B.R. 716 (Bankr.

W.D. Pa. 2004), the bankruptcy court refused to allow a fee of $30

million to be received by Gilbert in representing the asbestos

claimants’ committee.  The judge found Gilbert had a conflict of

interest in that pre-package asbestos proceeding.

8

also paid Perry Weitz and Joseph Rice  $1 million each for fees and9

expenses they “incurred or may incur in connection with”

negotiating the pre-packaged plan.  

In its letter of retention, Gilbert disclosed to

Congoleum its many representations in the asbestos field, including

that it had been retained to represent individual tort claimants “to

provide legal advice with respect to insurance matters.”  Gilbert

explained that its “co-counsel with respect to many of these matters

is [Weitz].”  Gilbert also stated that it 

“represents other clients, not listed

here, that are or may be adverse to the

[sic] Congoleum with respect to

asbestos related claims.  GHR will

continue to  represent these and other

similarly situated clients in these

capacities in the future. ... In light of

the Firm’s representation of entities

that are potentially adverse to

Congoleum in other matters, GHR



9

cannot provide any legal services to

Congoleum that could impair its

ability to represent fully its corporate

and other clients.  Congoleum agrees

that GHR may continue to represent or

to undertake to represent existing or

new clients as described above or in

other matters, even though the

positions taken by other clients in

those matters may be adverse to the

positions taken by Congoleum in those

or other matters.  Congoleum will not,

in [sic] the basis of GHR’s

representation of them, object to

GHR’s continuing or undertaking the

representation of other clients in

matters where the positions taken by

such clients are adverse to those taken

by Congoleum in those or other

matters.” 

In addition to negotiating on Congoleum’s behalf

with claimants’ counsel to structure the contemplated bankruptcy

reorganization, Gilbert participated in the declaratory judgment

action in New Jersey state court, although the Dughi firm is the

lead trial counsel in that proceeding. 

Congoleum filed its reorganization petition on

December 31, 2003 and on January 23, 2004 applied for

bankruptcy court approval to retain Gilbert as “special insurance

counsel.”  The application stated that Gilbert “would be primarily

responsible for strategic advice on insurance issues, including but

not limited to insurance-related settlement negotiations, and the

representation of the Debtors with respect to insurance issues

arising in the context of the Chapter 11 Cases.” 

The application continued, “GHR was the primary

counsel that negotiated with representatives of asbestos plaintiffs

to create the structure of the Debtors’ Plan.  GHR also represented

Congoleum in negotiating and drafting asbestos settlement
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agreements that liquidated numerous claims asserted against

Congoleum in the tort system.  The settlement of numerous

asbestos claims allowed the Debtors to negotiate the Plan, which

contemplates that the primary assets dedicated to pay asbestos

claims will be Congoleum’s right to receive insurance proceeds.”

The following services “among other things”  were

to be provided by Gilbert: 

“(a) advising and representing the

D e b to r s  in  in su ra nce-re la te d

settlement negotiations and mediations

with insurers and other parties; 

(b) pursuant to request of the Debtors,

advising and assisting the Debtors in

consultations with parties-in-interest

regarding unresolved, potentially

available insurance coverage; 

(c) advising the Debtors as to the

appropriate steps necessary to assert

claims against and obtain proceeds

from insurers; 

(d) reviewing and analyzing

insurance-related documents, data,

applications, orders, operating reports,

schedules and other materials; 

(e) representing the Debtors at

hearings concerning insurance-related

issues in the bankruptcy case; 

(f) advising and assisting the Debtors

in preparing appropriate insurance-

related legal pleadings and proposed

insurance-related orders in the

bankruptcy case; 

(g) pursuant to requests of the

Debtors, advising and assisting the

Debtors with respect to insurance-
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related issues in connection with the

f o rm u l a t i o n  n e g o t ia t io n  a n d

c o n f i rm a t io n  o f  a  p la n  o f

reorganization; 

(h) pursuant to requests of the

Debtors, assisting and advising the

Debtors generally with respect to

insurance-related issues during the

Chapter 11 Cases, and such other

services as may be in the best interest

of the Debtors; and 

(i) preparing appropriate pleadings

and orders, conducting discovery, and

representing Congoleum in the

Coverage Litigation (if the automatic

stay is not maintained) or in any

adversarial proceeding relating to the

determination of insurance rights or

collection of insurance claims;

provided, however, that the Debtors

anticipate that [Dughi] will continue

to act as primary litigation counsel in

the Coverage Litigation and GHR’s

role in this regard will consist of

coordinating the Coverage Litigation

with insurance settlement efforts and

assisting [Dughi] as required.”  

Certain of Congoleum’s liability insurers who had

not participated in the formulation of the plan objected to the

application to retain Gilbert.  They alleged that Gilbert was in

conflict because of the duties it owed the individual claimants it

represented as co-counsel with Weitz.  The insurers also pointed

out that the Kenesis Group, LLC (“Kenesis”), a third party owned

70% by Gilbert and hired pre-petition by Congoleum to screen

claimants, had already been disqualified from being retained to

review claims in In re ACandS, Inc., 297 B.R. 395 (Bankr. D. Del.

2003), a proceeding in which Gilbert had been involved.  They

argued that Gilbert’s extensive relationship to Perry Weitz and



  In re: Marvel Entertainment Group, 140 F.3d 46310

(3d Cir. 1998).
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Joseph Rice in other asbestos matters violated both the

disinterestedness requirement of section 327(a) of the Bankruptcy

Code and the Rules of Professional Conduct.  Moreover, the details

of the fee arrangement between Gilbert and Weitz had not been

disclosed.  The insurers also asked for discovery to further explore

Gilbert’s relationship with other parties involved in the bankruptcy.

On March 1, 2004, the bankruptcy judge heard

argument on Congoleum’s application to retain Gilbert.  The

United States Trustee appeared and stated that he did “not object

to Gilbert Heintz’ retention.”  The Trustee conceded, however, that

“[t]here are certainly potential conflicts.  And when it’s potential

under Marvel,  there’s a weighing of whether it’s going to become10

actual or not ... [a]nd we need to see what happens here.”  

Gilbert contended that its conduct pre-petition was

not relevant to its employment as special counsel.  It argued that,

as to the matters listed in the application, the interests of the

individuals it represented as co-counsel with Weitz were aligned

with Congoleum’s interests to obtain recovery from the insurers. 

The bankruptcy judge granted the application to

employ Gilbert, holding that the standards set in section 327(e) of

the Bankruptcy Code, rather than those in section 327(a), applied

and, hence, the requirement of disinterestedness of section 327(a)

was not pertinent.  The judge noted the difference between pre- and

post- petition representation and said, 

“[w]hatever else may have gone on in

the pre-petition negotiations, even if

GHR was bad, bad, bad, now today,

both the Debtor and GHR want to

preserve and maximize the Debtor’s

insurance assets.  I’m not making a

finding about whether GHR acted

improperly pre-petition.  

I’m just saying that its pre-petition



  Kenesis subcontracted its work to The11

Clearinghouse LLC, an organization owned by an individual who

was on leave of absence from a position as a paralegal at Joseph

Rice’s law firm.   Kenesis purchased The Clearing House before

beginning claims review work for Congoleum.  
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behavior cannot carry the day on a

post-petition retention application for

different services.”  

In addition to the challenge to Gilbert’s retention, the

insurers also contested Congoleum’s employment of Kenesis

Group, LLP as consultants and claim processors.  Gilbert owned a

70% interest in Kenesis.  Congoleum had paid $1,678,000 for

Kenesis’ work screening asbestos claimants.   Congoleum’s11

application described Kenesis’ work pre-petition, indicating that it

would continue to review claims it had previously processed and

determined to be deficient to determine whether the defects had

been cured.  In addition, the application indicated that Kenesis

would perform consulting services for Congoleum’s law firms,

including Gilbert and Dughi.  

On April 5, 2004, about one month after granting

Gilbert’s application, the Bankruptcy Court heard argument on the

Kenesis application.  In response to the objections from

Congoleum’s insurers and the United States Trustee, the Court

denied the application.  The bankruptcy judge based her denial on

the “concern that Kenesis [was] not disinterested due to its

relationship with [Gilbert].”  The judge noted that Kenesis had

been involved in “negotiating the Claimant Agreement [pre-

petition] and that forms the backbone of the reorganization plan. 

So the Court finds that they were and continue to be involved in

negotiating the plan.”  

The bankruptcy judge further expressed concern that

Kenesis might have a conflict of interest with the debtor because

the payment it  received for pre-petition services might be a

preference.  Moreover, the court shared “the U.S. Trustee’s

concern that Kenesis is not disinterested due to its relationship with

GHR.  The prospect that GHR would be reviewing the work

product of an entity with such a strong overlap of identity is still
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more reason that Kenesis does not meet the standards of 327.” 

The insurers appealed the ruling on Gilbert’s

retention.   The District Court concluded that the bankruptcy judge

was correct in her rulings on the alignment of interests and the

application of section 327(e).  The district judge commented that

because the insurance companies were the primary source of funds

to pay claimants, the carriers “have every interest in making it, to

put it bluntly, difficult to confirm this bankruptcy, and that

motivation is not lost on the Court.”  

In their appeal to this Court, the insurers raise several

issues including: (1) whether the District Court erred in affirming

the Bankruptcy Court’s determination that retaining Gilbert

violated neither the Bankruptcy Code nor the Rules of Professional

Conduct; (2) whether the District Court erred by affirming that

section 327(e) of the Bankruptcy Code applied rather than section

327(a); (3) whether the District Court erred in not reversing the

Bankruptcy Court’s findings of fact and conclusions of law where

the Bankruptcy Court neither conducted an evidentiary hearing nor

allowed discovery; (4) whether the District Court erred by failing

to consider Gilbert’s economic and other ties to lawyers

representing asbestos claimants who are adverse to Congoleum;

and (5) whether the District Court erred by affirming the

Bankruptcy Court’s denial of the insurers’ Motion for Judicial

Notice.  

Congoleum questions whether the insurers have

standing to challenge the retention of special insurance counsel.

III.

This is a core proceeding pursuant to 28 U.S.C. §

157(b)(2).  The District Court had jurisdiction pursuant to 28

U.S.C. §§ 157 and 1334.  We have before us a final order which we

review under 28 U.S.C. § 1291.   In re United Artists Theatre Co.

V. Walton, 315 F.3d 217 (3d Cir. 2003); In re: Pillowtex, 304 F.3d

246 (3d Cir. 2002).

Because we are a court of appeals, “twice removed

from the primary tribunal, we review both the factual and the legal

determinations of the district court for error.” In re BH & P, Inc.,

949 F.2d 1300, 1305 (3d Cir. 1991)(quoting Universal Minerals,
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Inc. v. C.A. Hughes & Co., 669 F.2d 98, 101-02 (3d Cir. 1981)). 

In order to determine whether the District Court erred, we review

the bankruptcy court's findings by the standards the District Court

should have employed.  Id. at 1306. 

IV.

At the outset we must consider Congoleum’s

contention that the insurers lack standing to bring this appeal.

Congoleum argues that the insurers are not creditors of the debtor,

are not persons aggrieved by the retention order, and under the

more restricted bankruptcy standards, lack appellate standing.  In

support of its position, Congoleum cites Travelers Insurance

Company  v. H.K. Porter Company, Inc., 45 F.3d 737 (3d Cir.

1995) and In re: Dykes, 10 F.3d 184 (3d Cir. 1993).  

Article III standing need not be financial and only

need be fairly traceable to the alleged illegal action.  See Miller v.

Nissan Motor Acceptance Corp., 362 F.3d 209, 221 (3d Cir. 2004)

(listing the elements of Article III standing).  In the bankruptcy

field, however, we have adopted a jurisprudential rule that limits

appellate standing to persons or entities that are aggrieved by an

order which diminishes their property, increases their burdens, or

detrimentally affects their rights.  Travelers, 45 F.3d at 742. 

We cited the standing distinction in In re:

Combustion Engineering, Inc., 391 F.3d 190 (3d Cir. 2005).  We

recognized the acute need to limit appeals in bankruptcy cases

which often involve a myriad of parties indirectly affected by every

bankruptcy court order.  Combustion Engineering involved a pre-

packaged Chapter 11 plan similar to the one before us.  We

concluded that some of the insurers had appellate standing but only

with respect to the limited group of issues that affected them.  Id.

at 217-18. 

Here, the insurers are entitled to standing even under

the more restrictive standard applied to bankruptcy proceedings.

The retention of special insurance counsel is an important

preliminary matter that will profoundly affect the determination of

the validity of a proposed plan ab initio.  It is an issue based on

procedural due process concerns that implicate the integrity of the

bankruptcy court proceeding as a whole.  The retention of Gilbert

as special insurance counsel will affect the resolution of issues that
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may directly affect the rights of insurers and fairness to the

asbestos claimants.

Combustion Engineering and Dykes, on the other

hand, were appeals from final orders confirming plans of

reorganization.  In Travelers, the objections were directed at an

order reinstating certain claims.  In the present case, the appeal is

from an order which will affect the fairness of the entire

bankruptcy proceeding, including the determination of issues such

as those for which we granted insurer standing to challenge a final

order in Combustion Engineering.  

Further, it is extremely important to resolve this

preliminary matter now; otherwise, it may never be addressed.  

In re: Marvel Entertainment Group, 140 F.3d 463 (3d

Cir. 1998), presented a challenge to our jurisdiction in an appeal

from an order refusing the trustee’s request to retain a certain law

firm.  We treated the bankruptcy judge’s order as final, pointing out

that if we did not take jurisdiction at that point, no “meaningful

review” of the denial of the appointment could ever take place.  Id.

at 470.  

We observed that once a plan has proceeded to

confirmation, orders involving retention of professionals are

unlikely to get the attention they deserve.  Once a bankruptcy

reorganization has been completed, it would be unlikely that the

proceedings would commence again from the beginning to correct

preliminary issues.  Id.; see also In re: Amatex Corp., 755 F.2d

1034, 1040 (3d Cir. 1985) (noting that “waiting until a final plan

is approved may well cause several years of hearings and

negotiations to be wasted”); In re: GI Holdings, 385 F.3d 313 (3d

Cir. 2004) (reviewing an order appointing a trustee prior to plan

confirmation).  Addressing the challenges to Gilbert’s retention at

this stage comports with our discussion of the unlikelihood of

review late in a bankruptcy in Marvel as well as the concern for

fairness and due process throughout complex bankruptcy

proceedings such as this one.  

In addition, counsel for the insurers has a

responsibility, if not a duty, to alert the Court to ethical conflicts.

Rules governing professional conduct are often viewed as even
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more necessary and applicable in bankruptcy cases than in other

contexts.  See 1 Collier on Bankruptcy (15  ed.) ¶ 8.01[1] (“Thusth

the importance of adherence to the ethical rules, as well as

disclosure, initial and continuing, cannot be overemphasized.”).  

There are, of course, concerns about the tactical use

of disqualification motions to harass opposing counsel.  See

Richardson-Merrell, Inc. v. Koller, 472 U.S. 424, 436 (1985)

(disqualification of counsel in a civil, not a bankruptcy

appointment).  Similarly, courts must be cautious about infringing

on the right of the debtor to retain counsel of its choice.

Nevertheless, the obligation to ensure that professional ethics are

followed has led courts to rule that counsel has standing to raise

and challenge unethical procedures on the part of opposing

lawyers.  See Kevlik v. Goldstein, 724 F.2d 844, 848 (1  Cir. 1984)st

(citing cases from the Courts of Appeals for the Fourth and Fifth

Circuits authorizing attorneys to report ethical concerns to the

court).  

We raised, but did not decide, whether a “motion to

disqualify must be brought by a former client” in In re: Corn

Derivatives Antitrust Litigation, 748 F.2d 157, 161 (3d Cir. 1984).

However, we noted, “one of the inherent powers of any federal

court is the admission and discipline of attorneys practicing before

it.”  Id. at 160.

The District Court in Schiffli Embroidery Workers’

Pension Fund v. Ryan, Beck & Co., 1994 WL 62124 (D.N.J. 1994),

cited then Rule 8.1 of the New Jersey Rules of Professional

Conduct, which required lawyers to report violations of the Rules

of Professional Conduct.  Based on that duty, the court found that

a lawyer had standing to present a motion to disqualify its opposing

counsel.  

Rule 8.3 of the New Jersey Rules of Professional

Conduct is the current version of the rule addressed in Schiffli; it

provides that a lawyer who knows that another lawyer has

committed a violation of the Rules of Professional Conduct that

raises a “substantial question as to that lawyer’s honesty,

trustworthiness, or fitness as a lawyer in other respects shall inform

the appropriate professional authority.”  See also O’Connor v.

Jones, 946 F.2d 1395, 1399 (8  Cir. 1991) (“In cases whereth
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counsel is in violation of professional ethics, the court may act on

motion of an aggrieved party or may act sua sponte to disqualify.”);

International Electronics Corp. v. Flanzer, 527 F.2d 1288, 1295 (2d

Cir. 1975) (considering the issue of attorney conflict despite failure

of parties to raise the point).  

We need not decide whether the insurers’ counsel

had a duty to disclose Gilbert’s conduct in this case.  It is enough

that the insurers’ counsel had the right to raise the issue under the

Rules of Professional Conduct and require adjudication by the

court.  Concluding otherwise would suggest that we do not support

the long-standing role of lawyers practicing before federal courts

in monitoring and reporting ethical violations.  

We note also, as a practical matter, that in

circumstances such as those present here, it is highly unlikely that

any of the parties other than the insurers or their attorneys would

challenge the application for retention of Gilbert.  Congoleum,

Gilbert, Perry Weitz and Joseph Rice worked together to negotiate

the terms of the pre-packaged plan and all were deeply committed

in having it approved.  Moreover, we are aware that the standard

set out in Travelers is a jurisprudential and not a strict statutory

requirement for standing.  We are persuaded that, in the

circumstances here, the insurers and their attorneys have standing

to present this appeal.  

V.

Having concluded that standing has been established,

we turn to the Rules of Professional Conduct and the standards set

by the Bankruptcy Code.  

A.

The District Court’s local rules provide that the rules

of American Bar Association, as revised by the New Jersey

Supreme Court, apply to attorneys practicing before the court

“subject to such modifications as may be required or permitted by

federal statute, regulation, court rule or decision of law.”  Local

Rule 103.1 (D.N.J.).  In the absence of a “definitive state court

decision interpreting the rules as promulgated by the [New Jersey]

Supreme Court, the federal court will proceed to reach its own

conclusions as to the appropriate application of the rules of



  Rule 1.7 of the New Jersey Rules of Professional12

Conduct was revised in November 2003 and the new rule became
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professional conduct.  United States v. Balter, 91 F.3d 427, 435 (3d

Cir. 1996) (quoting New Jersey District Court Local Rules).  

In International Business Machines Corp. v. Levin,

579 F.2d 271, 279 n.2 (3d Cir. 1978), we noted that the “conduct

of practitioners before the federal courts must be governed by the

rules of those courts rather than those of the state courts.”

However, in United States v. Miller, 624 F.2d 1198 (3d Cir. 1980),

we approved the district court’s reliance on an opinion of the

Supreme Court of New Jersey in applying the local rules on

professional conduct.  We observed that incorporation of state law

in this field serves to avoid “detriment to the public’s confidence

in the integrity of the bar that might result from courts in the same

state enforcing different ethical norms.”  Id. at 1200.  

State precedents as to professional responsibility

should be consulted when they are compatible with federal law and

policy and do not “balkanize federal law.”  Grievance Comm. for

Southern District of New York v. Simels, 48 F.3d 640, 645 (2d Cir.

1995); see also Resolution Trust Corp. v. Bright, 6 F.3d 336, 341

(5  Cir. 1993).  Bankruptcy professionals are required to examineth

their relationship not only based on the two-party litigation model,

but also one guided by “a stricter, fiduciary standard.”  1 Collier on

Bankruptcy (15  ed.) ¶ 8.01[1].  th

Rule 1.7 of the New Jersey Rules of Professional

Conduct, like Rule 1.7 of the ABA’s Model Rules of  Professional

Conduct, provides that, a lawyer shall not represent a client if there

is a “concurrent conflict of interest,” a situation where either: 

(1) the representation of one client will be directly

adverse to another client; or 

(2) there is a significant risk that the representation

of one or more clients will be materially limited by

the lawyer's responsibilities to another client, a

former client, or a third person or by a personal

interest of the lawyer.

NJ RPC 1.7(a).      Notwithstanding the existence of a concurrent12



effective on January 1, 2004.  The previous version of Rule 1.7 did

not address situations where a lawyer’s responsibilities to former

clients impaired the current representation and it did not use the

“significant risk language”; instead it mentioned situations where

the representation of a client “may be materially limited” by a

lawyer’s other responsibilities.  These changes do not affect our

disposition of the case because Gilbert would have been acting

under a concurrent conflict under either version of the rule.   
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conflict of interest, a lawyer may undertake the representation if:

(1) each affected client gives informed consent,

confirmed in writing, after full disclosure and

consultation ... [w]hen the lawyer represents multiple

clients in a single matter, the consultation shall

include an explanation of the common representation

and the advantages and risks involved;

(2) the lawyer reasonably believes that the lawyer

will be able to provide competent and diligent

representation to each affected client;

(3) the representation is not prohibited by law; and

(4) the representation does not involve the assertion

of a claim by one client against another client

represented by the lawyer in the same litigation or

other proceeding before a tribunal.

NJ RPC 1.7(b). 

Comments to the ABA version of this rule explain

the policies underlying a rule against concurrent conflicts of

interest.  Absent consent, a lawyer may not act as an advocate in

one matter against a person the lawyer represents in some other

matter, because a conflict that materially limits a lawyer’s

representation of her client, even absent direct adversity may hinder

a lawyer’s ability to “recommend or advocate all possible

positions” for her clients.  Annotated Model Rules of Professional

Conduct 109 (5  ed.).  th

As the New Jersey rule specifies, the lawyer’s own

interests should not be permitted to have an adverse effect on, or

otherwise materially limit, the representation of a client.  A lawyer



  Section 327(a) states:13

“ Except as otherwise provided in this section, the trustee, with the

court's approval, may employ one or more attorneys, accountants,

appraisers, auctioneers, or other professional persons, that do not

hold or represent an interest adverse to the estate, and that are

disinterested persons, to represent or assist the trustee in carrying

out the trustee's duties under this title.”

11 U.S.C.A. § 327(a).  Section 327(e) addresses professionals

employed for a “specified special purpose” and provides that 

“The trustee, with the court's approval, may employ,

for a specified special purpose, other than to represent the trustee

in conducting the case, an attorney that has represented the debtor,

if in the best interest of the estate, and if such attorney does not

represent or hold any interest adverse to the debtor or to the estate

with respect to the matter on which such attorney is to be

employed.”

11 U.S.C.A. § 327(e). 

Section 327 applies to a debtor in possession as well

as a trustee. United States Trustee v. Price Waterhouse, 19 F.3d

138 (3d Cir. 1994). 
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cannot allow a related business interest to affect his representation,

for example, by referring clients to an enterprise in which the

lawyer has an identified financial interest.  See id.   

In addition to the standards established by

professional ethics, attorneys retained in bankruptcy proceedings

are also required to meet the restrictions imposed by section 327 of

the Bankruptcy Code.   Subsection (a) restricts retention of13

lawyers and other professionals to those who do not hold or

represent an interest adverse to the estate and are disinterested.

Subsection (e) permits employment of an attorney “for a specified

special purpose,” so long as the attorney does not hold or represent

“any interest adverse to the debtor or to the estate with respect to

the matter” on which he is to be employed.  The “special purpose”



  It appears that Gilbert acted as co-counsel with14

Weitz for these two individuals in their claims against another

bankrupt asbestos company.  

  We note a striking disparity between the combined15

settlement of $16 million, which included fully secured

assignments of insurance proceeds Messrs. Cook and Arseneault

received, and the partially unsecured $100,000 settlement that

others with mesothelioma claims would receive under the

settlement agreement’s disease matrix.
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must be unrelated to the reorganization and must be explicitly

described in the application.  3 Collier on Bankruptcy (15  ed.) ¶th

327.04[9][d]. 

To put the matter in focus we will review Gilbert’s

activities in chronological order.  In September 2002, when it had

existing co-counsel agreements with Weitz in several asbestos

matters, Gilbert represented Congoleum in settlement negotiations

with Weitz to resolve the claims of two of its own clients,  Cook14

and Arsenault, whose mesothelioma claims were then in trial.

Congoleum settled the cases for cash, plus a secured claim against

funds that Congoleum hoped to recover from its excess insurers.15

In November 2002, Gilbert became co-counsel with Weitz in two

other asbestos bankruptcy cases.  

In February 2003, Congoleum retained Gilbert for the

purpose of negotiating the pre-packaged chapter 11 reorganization.

The retainer called for negotiations with “key asbestos bodily

injury claimants’ counsel” as well as arriving at the “terms of a

‘pre-packaged’ plan of reorganization . . . reviewing and

commenting on the plan of reorganization  . . .  [and] assisting or

consulting with Congoleum and its bankruptcy counsel on a

strategy for confirmation of the pre-packaged plan.” 

For most of  2003, Gilbert, Weitz and Rice worked

on the terms of an agreement to settle Congoleum’s current

asbestos related injury claims.  The settlement agreement they

ultimately drafted provided for screening of each participating

claimant by Kenesis, a process that was in effect during the pre-

petition period.  At the same time, Gilbert was assisting the Dughi

firm in the coverage litigation in the New Jersey state court. 



  In a deposition in the New Jersey coverage action,16

Scott Gilbert, a partner in Gilbert, was asked if any of the claimants

he represented as co-counsel with Weitz in the Robert A. Keasbey

case were also suing Congoleum.  Scott Gilbert replied that he was

unsure how many claimants overlapped and had never attempted

to determine if there was an overlap.  In subsequent deposition

testimony he would only “assume” that Gilbert represented clients

in other bankruptcies that had claims against Congoleum, including

Messrs. Cooke and Arsenault.  
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Weitz represented many individuals who presented

claims against Congoleum and who were screened by Kenesis and

who were also clients of Gilbert as co-counsel.   Before the

insurers’ appeal reached the District Court, Gilbert produced in the

New Jersey coverage action a list of claimants that it represented

as co-counsel with Weitz.  This list contains the names of

approximately 15,000 individuals; the insurers estimated 10,000 of

those individuals have claims against Congoleum.  Neither Gilbert

nor Congoleum have denied that there is an overlap of claimants.16

In at least three other asbestos claimant cases, Gilbert

and Weitz had agreed to charge the individuals they jointly

represented a 10% contingency fee “on any and all insurance

proceeds recovered . . . [by the claimant] in connection with their

claims against [the asbestos defendant] and its insurers.”  The

insurers here assert that that same fee arrangement is present in

cases against Congoleum.  Gilbert has not denied that assertion

despite demands that it disclose the details of its fee sharing

arrangements with Weitz.  Thus Gilbert represented Congoleum

and actively participated in the claimants’ settlement negotiations

while simultaneously representing some of those claimants, albeit

assertedly only in insurance matters. 

In negotiating the settlement agreement and plan

terms with Weitz and Rice pre-petition, Gilbert, as counsel for

Congoleum, had a duty to limit the company’s responsibility on

such key features as the disease matrix, exposure to asbestos from

Congoleum products, if any, and the extent of actual injury.

Although the settlement agreement required the claimants to

release Congoleum, Gilbert admitted in the coverage action in state
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court that the release was a limited one and applied only if

proceeds were recovered from the insurance companies.  If that

attempt failed, then Congoleum would be liable to the individual

claimants for the amount of the settlements, thus pitting

Congoleum against the individual claimants Gilbert represents as

co-counsel with Weitz.

Congoleum’s interests called for a reduction in the

number of claims approved that would likely be included in a

settlement package presented to the insurers.  The insurers cited

major deficiencies in the validity of some claims approved by

Kenesis.  To the extent that the claims were not valid, it was

Gilbert’s responsibility in representing Congoleum to see that they

were rejected, even though it would be adverse to Gilbert’s

interests if those claims were pursued individually or were

excluded from a “package” offered to the insurers in settlement.

This was not a potential, but an actual conflict.  

To legitimize the alleged conflicts, Gilbert relies on

waivers both from Congoleum and clients the firm represented as

co-counsel with Weitz.  However, Gilbert did not contact the

claimants; instead it relied upon Weitz to secure those waivers.  

As discussed above, in several earlier asbestos

bankruptcy proceedings, Weitz executed engagement letters for

Gilbert’s work as co-counsel.  In those agreements, Weitz waived

“all present and future conflicts of interest on behalf of” the

individual clients the firms jointly represented and agreed to advise

the clients of the information contained in the engagement letters

including Gilbert’s disclosure of its representation of tort

defendants.  Gilbert has not disclosed an engagement letter with

Weitz for claimants in the Congoleum case, although it has not

denied that one exists.  

The record does not establish that Weitz had the

authority to issue waivers on behalf of the thousands of individual

claimants it represented.  In addition, the record does not include

the information, if any, that Weitz furnished to the individuals nor

does it indicate whether they were given the opportunity to object



  In a subsequent proceeding, the insurers17

challenged Rice & Weitz’s failure to disclose any type of co-

counsel, consultant or fee sharing relationships as required by

Bankruptcy Rule 20019.  The bankruptcy judge directed Weitz,

Rice and others to comply and commented that many of the

creditors “have never seen a copy of the disclosure statement and,

for all the court knows, have absolutely no idea how their claim

will be treated under the plan.”  Baron & Budd, P.C. v. Unsecured

Asbestos Claimant’s Committee [Congoleum], 321 B.R. 147, 2005

WL 435207 (D. N.J. 2005).  
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to Gilbert’s representation.   17

Although concurrent conflicts may be waived by

clients under the New Jersey and ABA Rules of Professional

Conduct, the effect of a waiver, particularly a prospective waiver,

depends upon whether the clients have given truly informed

consent.  Given the complexities of the bankruptcy proceeding and

the “many hats” worn by Gilbert throughout the pre- and post-

petition process, we cannot conclude that the purported waivers

Gilbert received from Weitz “on behalf of” the individual clients

constituted informed, prospective consent.  See Baldasarre v.

Butler, 625 A.2d 458 (N.J. 1993) (concluding that informed

consent was not sufficient in a complex commercial real estate

transaction); In re Matter of Edward J. Dolan, 384 A.2d 1076, 1082

(N.J. 1978) (“[T]his Court will not tolerate consents which are less

than knowing, intelligent and voluntary.”); In re Lanza, 322 A.2d

445 (N.J. 1974) (concluding that attorney should have first

explained . . . all the facts and indicated in specific detail all of the

areas of potential conflict that foreseeably might arise.”).  

We conclude that Gilbert did not receive effective

waivers from the claimants it represented and, therefore, acted in

violation of the Rules of Professional Conduct.  

B.

In addition to failing to review the waiver problem,

the bankruptcy judge relied on an unrealistic view that the

insurance interests of the claimants and Congoleum were so closely

aligned and so narrowly defined  that there was no actual conflict

of interest.  This error was the result, to a great extent, of the



  On May 13, 2005, the state judge in the New18

Jersey coverage action heard oral argument on a motion to

disqualify Gilbert as counsel for Congoleum in that action. The

court concluded it would “reluctantly deny the insurance

companies’ motion to disqualify GHR as Congoleum’s attorney.”

The judge stated that he might have reached a different result if he

had received the motion to disqualify earlier in the proceedings.

The court also noted, in support of its decision not to grant the

motion to disqualify, that the Bankruptcy and District Courts in this

proceeding had previously denied similar motions as to Gilbert’s

alleged conflicts of interest.
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court’s refusal to consider evidence about Gilbert’s activities in

negotiating and preparing the plan before its filing.  Those pre-

petition activities were clearly separate from seeking a recovery

from insurance companies after the claims were liquidated or from

attempting to negotiate settlements with the insurers.18

The application presented to the bankruptcy court

recited that Gilbert would be “primarily responsible for strategic

advice on insurance issues, including but not limited to insurance-

related settlement negotiations and the representation of the

Debtors with respect to insurance issues arising in the context of

the chapter 11 cases.”  However, the application also stated that

Gilbert’s representation had encompassed the negotiations of the

plan and pre-petition settlement of asbestos claims.  The

application indicated that services to be provided post-petition

included “advising and assisting the debtors with respect to

insurance-related issues in connection with the formulation,

negotiation, and confirmation of a plan of reorganization.”  

Although the bankruptcy court relied on the narrow

role Gilbert was to have in the reorganization process, the judge did

not inquire about the broad scope of Gilbert’s activities in

negotiating the plan and the settlement agreement.  Nor did the

court question Gilbert’s role post-petition, as described in

Congoleum’s application, in “advising and assisting [Congoleum]

with respect to insurance-related issues in connection with the

formulation, negotiation and confirmation of a plan of

reorganization.”  
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Gilbert, in fact, continues to participate actively in

formulating and revising the plan.  There have been changes and

amendments, at least four of them, to the text of the original plan

thus far and Gilbert has been involved in that process.  A fifth

version of the plan is set for consideration some months hence.

In the usual situation, when counsel is retained to

recover insurance proceeds, the underlying claim has been reduced

to a judgment or settled for a specific amount.  The retention of

special counsel to act solely as appellate lawyer in such

circumstances is an example of the intent of section 327(e).  But

here the claims have not been liquidated – the plan has not yet been

approved and only that ruling will confirm the specific allocation

of damages.  Until that occurs, action against the insurers is

premature.  Gilbert has attempted to draw a sharp demarcation

between its insurance advice and other tasks it undertook.  Its

efforts, however, might be likened to attempts at using a scalpel to

carve a bowl of soup.  

Gilbert’s retention is far too expansive an assignment

to be appropriate for an appointment under § 327(e).  The

application more properly falls under the ambit of § 327(a) which

allows employment of professionals to assist generally in the

administration of the estate.  That subsection, however, prohibits

appointments of individuals or entities who hold or represent an

interest adverse to the estate and are not “disinterested.”

In Marvel Entertainment Group, 140 F.3d 463 (3d

Cir. 1998), we held that disqualification could be imposed where

an actual conflict of interest was present or, within the discretion

of the court, where a potential conflict of interest existed.  The

presence of the appearance of impropriety standing alone is not a

sufficient ground for disqualification, id. at 477, but there is more

than that here.  See also In re: BHNP, 949 F.2d 1300, 1313 (3d Cir.

1991) (“[I]n some circumstances, the potential for conflict and the

appearance of conflict may, without more, justify remov[al] . . .[of

a trustee].”); In re: Martin, 817 F.2d 175, 180-81 (1  Cir. 1987)st

(concluding that section 327 addresses the appearance of

impropriety, “irrespective of the integrity of person or firm under

consideration.”); 3 Collier on Bankruptcy (15  ed.) § 327.04[5][a]th

(noting that the appearance of impropriety may, when combined

with a potential conflict, be sufficient for disqualification). 



  In Baron & Budd, P.C. v. Unsecured Asbestos19

Claimant’s Committee [Congoleum], 321 B.R. 147 n.17, 2005 WL

435207 (D. N.J. 2005), a proceeding in the Congoleum case

subsequent to this one, both courts agreed that pre-petition

relationships were relevant.  “The totality of the facts before the

bankruptcy court suggest the opportunity for abuse of fee sharing

relationships, involving attorneys in connection with the pre-

petition process, to the end of conferring preferential security

interests on appellant’s clients.”  

See also S. Elizabeth Gibson, Fed. Judicial Ctr.,

Judicial Management of Mass Tort Bankruptcy Cases 122 (2005).

(“A judge presented with a prepackaged mass tort plan needs to be

fully informed about the circumstances surrounding the prepetition

negotiations in order to determine whether the process has been

tainted by conflicts of interest or self-interested actions by the

participants.”).
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Our discussion of the Rules of Professional Conduct

demonstrates that Gilbert also cannot meet the Bankruptcy Code’s

requirement of disinterestness contained in section 327(a).  Its

status as co-counsel with Weitz and its ownership interest in

Kenesis represent factors which prevent Gilbert from being

completely loyal to Congoleum’s interests.  We note also in this

respect that waivers under § 327(a) are ordinarily not effective.

See In re: Granite Partners LP, 219 B.R. 22, 34 (Bankr. S.D.N.Y.

1998); Collier on Bankruptcy ¶ 328.05[3] (15  ed.).  th

We conclude that Gilbert’s employment in this case

was contrary to section 327 of the Bankruptcy Code.  

We do not approve of a bankruptcy court applying

less than careful scrutiny to pre-petition procedures in pre-

packaged plans.  The parties here seek the court’s imprimatur of a

reorganization that will free the debtor of all current and future

asbestos liability.  The legitimacy of such a transaction is

dependent on the stature of the court.19

In a pre-packaged setting, most of the work on a plan

of reorganization that would occur in a “traditional bankruptcy”

happens before the debtor files its petition.  For a court to approve
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a pre-packaged plan whose preparation was tainted with

overreaching, for example, would be a perversion of the

bankruptcy process.

Pre-packaged plans offer a means of expediting the

bankruptcy process by doing most of the work in advance of filing.

That efficiency, however, must not be obtained at the price of

diminishing the integrity of the process.  In this case, it was not a

proper exercise of the bankruptcy court’s discretion to fail to

consider and appraise the conduct of the parties and counsel pre-

petition. 

We observe also that the bankruptcy court has an

obligation to prevent unnecessary expenditures in the

administration of an estate.  See In re: Busy Beaver Bldg. Ctrs.,

Inc., 19 F.3d 833 (3d Cir. 1994) (holding that the bankruptcy court

has authority to examine counsel fees sua sponte).  Even if it be

assumed that Gilbert’s representation of Congoleum post-petition

was exclusively related to its forthcoming disputes with the

insurers, it is not clear on this record why it was necessary to

appoint an additional firm to handle insurance issues.  The Dughi

firm had represented Congoleum for more than ten years in

insurance matters and had been actively engaged in the state court

coverage action since 2001.  The record fails to reveal what special

competence in the insurance field Gilbert would provide in

addition to that of the Dughi firm.  

The flood of asbestos litigation has been a serious

problem for the courts of this country because the large number of

claims are not easily  adaptable to traditional common law

procedures.  See Achem Products v. Windsor, 521 U.S. 591 (1997);

Combustion Engineering, 391 F.3d at 200.  Congress has provided

for the use of a trust and channeling injunction as a  possible

solution, but it appears that the proposals for implementation of an

administrative system somewhat similar to that used in black lung

claims are more promising.  

As this case demonstrates, leaving the procedures for

allocation of resources predominantly in the hands of private,

conflicting interests has led to problems of fair and equal

resolution.  The need for counsel with undivided loyalties is more

pressing in cases of this nature than in more familiar conventional

litigation.  Correspondingly, the level of court supervision must be
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of a high order.  

Many of the issues are similar to those that arise in

class actions for personal injuries.  In re: Community Bank of

Northern Virginia, 418 F.3d 277 (3d Cir. 2005), we commented

that “in class actions, particularly settlement-only suits, the district

court has a duty ‘to protect the members of the class . . . from

lawyers for the class who may, in derogation of their professional

and fiduciary obligations, place their pecuniary self-interest ahead

of that of the class.’” Id. at 318 (quoting Reynolds v. Beneficial

Nat’l Bank, 288 F.3d 277, 279 (7  Cir. 2002)).  We need make noth

finding that this has occurred in the case before us, but we caution

that here, as in situations of settlement-only class litigation,

“careful and comprehensive scrutiny is required.”  

We recognize that ordinarily a remand to the District

and Bankruptcy courts would be in order for further findings and

appropriate action.  However, here the record contains sufficient

evidence that we may expedite the procedures.  Therefore, we will

reverse the order approving the retention of the Gilbert firm and

remand to the District Court for further proceedings consistent with

this Opinion.  
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OPINION OF THE COURT 

____________ 
 
KRAUSE, Circuit Judge. 
 

A group of insurance companies1 appeals an order 
appointing a representative for the interests of unidentified 
future asbestos and talc claimants in an ongoing bankruptcy 
proceeding.  According to these insurers, who fund the 
asbestos claims trust established under 11 U.S.C. § 524(g), this 
“future claimants’ representative” (“FCR”) has a conflict of 
interest precluding him from serving in this role because the 
FCR’s law firm also represented two of the insurance 
companies in a separate asbestos-related coverage dispute.  But 
the Bankruptcy Court did not abuse its discretion in appointing 
the FCR.  In applying in substance the appointment standard 
we adopt today, it gave due consideration to the purported 
conflict, and it correctly determined that the interests of both 

 
1 The Appellants in this case—collectively, “the 

Insurers”—are various insurance companies that had issued 
policies to Imerys or its predecessors, and thus that have an 
interest in Imerys’s reorganization process.  They are: 
Columbia Casualty Company, Continental Casualty Company, 
the Continental Insurance Company (“Continental”), Lamorak 
Insurance Company, Berkshire Hathaway Specialty Insurance 
Company, and National Union Fire Insurance Company of 
Pittsburgh, PA (“National Union”). 
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the insurance companies and the future claimants were 
adequately protected.  We therefore will affirm.   

I. BACKGROUND 

We focus today on the appointment and conflicts 
standard for an FCR.  But because the history and purpose of 
the so-called “524(g) trust” provides necessary context for 
our analysis, we begin with a brief historical overview before 
recounting the factual and procedural history of this case. 

A. Historical Background 

Appellees Imerys Talc America, Inc., Imerys Talc 
Vermont, Inc., and Imerys Talc Canada Inc. (collectively, 
“Imerys”) are among the latest in a long line of companies to 
turn to the bankruptcy process in response to the crushing 
liability imposed by mounting asbestos and talc personal injury 
claims.  See In re Combustion Eng’g, Inc., 391 F.3d 190, 200-
01 (3d Cir. 2004).   

 
Asbestos liabilities pose particular challenges for 

bankruptcy proceedings: While Chapter 11 bankruptcy 
reorganization normally affects only the rights of a debtor’s 
current creditors and equity holders, many of the claimants 
who will suffer harm from asbestos exposure traceable to the 
debtor will not manifest those injuries until long after the 
reorganization process has concluded.  Yet one of the primary 
goals for a debtor entering Chapter 11 bankruptcy is to cleanly 
resolve its various liabilities to preserve the going concern of 
its business.  For that reason, a reorganization plan that failed 
to account for future asbestos liabilities would be of limited 
utility to the debtor, and likewise, a reorganization plan that did 
not address future claimants would fail to provide adequately 
for all parties with an interest in the debtor’s assets. 

 
When the once-dominant American producer of 

asbestos, the Johns-Manville Corporation, filed for bankruptcy 
in 1982, its reorganization process introduced a novel 
mechanism for dealing with these issues: a trust designed to 
compensate present and future asbestos claimants, coupled 
with an injunction against future asbestos liability.  H.R. REP. 
NO. 114-352, at 5 (2015); In re Fed.-Mogul Glob., Inc., 684 
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F.3d 355, 359 (3d Cir. 2012).  The combination of the trust and 
injunction allowed the debtor to emerge from bankruptcy 
without the uncertainty of future asbestos liabilities hanging 
over its head, while ensuring claimants would not be 
prejudiced just because they had not yet manifested injuries at 
the time of the bankruptcy.  Another major asbestos company, 
UNR Industries, soon “follow[ed] Johns-Manville’s lead” and 
deployed a similar trust and injunction in its own bankruptcy 
plan.  H.R. REP. NO. 103-835, at 40 (1994). 

 
In 1994, Congress opted to follow the Manville/UNR 

model by amending the Bankruptcy Code to include 11 U.S.C. 
§ 524(g), which “allow[s] for the resolution of asbestos 
liability claims against a debtor through a trust-based system.”  
H.R. REP. NO. 114-352, at 5.  That section allows the debtor to 
establish a trust that will serve as the exclusive source of 
compensation for any present and future asbestos mass-tort 
claimants after the confirmation of the reorganization plan.  Id.; 
11 U.S.C. § 524(g)(2)(B)(i).  Provided that the trust meets 
certain statutory requirements, the bankruptcy court issues to 
the debtor a channeling injunction, which prevents any plaintiff 
from suing the reorganized debtor for liability based on 
exposure to asbestos or asbestos-containing products, id. 
§ 524(g)(1)(B), and “channel[s] all current and future claims 
based on the debtor’s asbestos liability to [the] trust,” Fed.-
Mogul Glob., 684 F.3d at 357. 

 
But the mere establishment of the trust and channeling 

injunction is not enough.  In any asbestos-driven bankruptcy 
proceeding, there are naturally conflicting interests within the 
larger group of asbestos claimants with respect to the trust.  
Those who are presently injured—i.e., those who can make a 
claim on the trust now or within the foreseeable future—are 
indifferent to whether the trust pays out on fraudulent claims, 
because the funds are unlikely to be exhausted before they 
receive their own payouts.  If anything, they may prefer a less 
onerous claims review process in order to maximize the speed 
with which they can recover against the trust.  By contrast, 
those who will not manifest injuries for years down the line—
the future claimants—have a strong interest in intensifying the 
trust’s protections against fraudulent claims and early 
overpayments, as they need the trust’s funds to last until they 
can submit their own claims.  See generally In re Amatex 
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Corp., 755 F.2d 1034, 1042–43 (3d Cir. 1985) (discussing the 
particular interests of future claimants in asbestos bankruptcy 
proceedings and concluding that their interests were “adverse” 
to those of other parties).   

 
In light of this natural adversity and to protect the due 

process rights of the future claimants in bankruptcy 
proceedings, § 524(g) includes a requirement that the 
bankruptcy court appoint “a legal representative for the 
purpose of protecting the rights of [future claimants]”—the 
FCR—in the reorganization proceedings in order for the trust 
and channeling injunction to “be valid and enforceable.”  11 
U.S.C. § 524(g)(4)(B), 524(g)(4)(B)(i); see also H.R. REP. NO. 
114-352, at 10.  The FCR can then participate in the negotiation 
of the reorganization plan and object to terms that unfairly 
disadvantage future claimants.  

 
The Bankruptcy Code is silent, however, on exactly 

what standard and process the bankruptcy court should use in 
appointing the FCR.  As described next, it is that silence and 
the uncertainty it has engendered that have led to the current 
appeal. 

B. Factual and Procedural Background 

Like asbestos, talc exposure has generated a flood of 
personal injury claims over recent years, subjecting many talc 
companies to crushing liability.  The experience of Imerys, a 
company that mined, processed, and distributed talc to third-
party manufacturers for use in their products, is no exception.  
Although for many years it was able to tackle the talc claims 
as they arose using a combination of insurance assets and free 
cash flow, by the time it filed for bankruptcy in early 2019, it 
had been sued by over 14,000 claimants and could no longer 
afford to fight the growing mountain of claims.  It therefore 
turned to Chapter 11 bankruptcy with the goal of channeling 
the numerous talc claims into a § 524(g) trust.   
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As has become a relatively common practice among 
debtors,2 Imerys began work in preparation for its Chapter 11 
bankruptcy proceedings months before actually filing its 
petitions.  In late 2018, as part of that preparation, it engaged 
James Patton, a partner at the law firm of Young, Conaway, 
Stargatt & Taylor, LLP (Young Conaway), to serve as 
“Proposed FCR” in prepetition negotiations.  Patton, in turn, 
retained Young Conaway as his counsel.    

 
Both Patton and his firm had much experience in this 

area.  Patton had worked for decades on mass-tort bankruptcy 
matters, served as an FCR for several bankruptcy cases and 
post-bankruptcy settlement-trusts, and was recognized for his 
competence and expertise in these matters by bankruptcy 
courts and his colleagues.  He was one of a relatively small 
number of experienced FCRs in this specialized field.  See 
Lloyd Dixon et al., Asbestos Bankruptcy Trust: An Overview 
of Trust Structure and Activity with Detailed Reports on the 
Largest Trusts, RAND Inst. For Civ. Just., at App. B (listing 
the FCRs for several of the largest active trusts and proposed 
trusts as of 2010).  Young Conaway, too, had represented FCRs 
in similar bankruptcies.   

 
The engagement letter Patton signed with Imerys 

specified that, notwithstanding Imerys’s obligation to pay his 
fees and costs, his “sole responsibility and loyalty [was] to the 
future personal injury claimants[.]”  JA 184.  Additionally, 
because the selection and appointment of an FCR is ultimately 

 
2 Prepetition work can be beneficial to enable the debtor 

to enter bankruptcy court having already engaged in many of 
the negotiations that will lead to a bankruptcy plan, or even 
enter with a “prepackaged” bankruptcy plan ready to file, 
saving costs and time in court and clearing Chapter 11 
sooner.  See United Artists Theatre Co. v. Walton, 315 F.3d 
217, 224 n.5 (3d Cir. 2003) (explaining the process and utility 
of “prenegotiated” and “prepackaged” bankruptcies).  As such, 
we have cautiously endorsed this practice, while requiring that 
the bankruptcy court carefully scrutinize the prepetition 
activity of the parties and counsel once the petitions have been 
filed.  See In re Congoleum Corp., 426 F.3d 675, 693 (3d Cir. 
2005). 
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left to the bankruptcy court, not the parties, 11 U.S.C. 
§ 524(g)(4)(B)(i), the engagement letter provided that Patton’s 
service as Proposed FCR would terminate immediately upon 
Imerys filing a bankruptcy petition, that Imerys would suggest 
to the Bankruptcy Court that Patton serve as FCR, and that the 
Bankruptcy Court would need to appoint him FCR if his work 
was to continue beyond the bankruptcy filing.   

 
In February 2019, following several months of 

prepetition negotiations, Imerys filed its bankruptcy petitions 
in the Bankruptcy Court, followed by a motion for the 
Bankruptcy Court to appoint Patton as FCR.  That motion was 
accompanied by a declaration from Patton and a copy of his 
prepetition engagement letter.  The declaration set out a list of 
“potentially interested parties” in the Imerys bankruptcy—
including “insurers”—and asserted that “except as set forth in 
this Declaration,” Patton lacked any connection to the 
potentially interested parties.  JA 157 (emphasis added).   

 
One of the exceptions that Patton listed was that “Young 

Conaway represents [many insurance companies, including 
Appellant] National Union Fire Insurance Company of 
Pittsburgh, PA . . . in insurance coverage disputes that relate to 
environmental liabilities including asbestos claims but 
unrelated to talc claims or the Debtors.”  JA 158.  Specifically, 
two of the Appellant Insurers—National Union and 
Continental—were party to Warren Pumps v. Century 
Indemnity Co., No. N10C-06-141 (Del. Super. Ct.), in which 
two pump makers sued their insurers to get coverage for 
asbestos-related injury claims.  At the time Patton made his 
disclosure, that litigation had been ongoing in the Superior 
Court of Delaware since June 2010, see Viking Pump, Inc. v. 
Century Indem. Co., 2018 WL 2331990, at *1-2 (Del. Super. 
Ct. May 23, 2018), with Young Conaway representing both 
Continental and National Union.  Patton’s disclosure was also 
echoed in the declaration of another Young Conaway partner 
that was attached to Patton’s motion for appointment of the 
firm as his counsel.   

 
Notwithstanding the disclosures in these declarations, 

when the deadline for objections to Patton’s proposed 
appointment arrived on March 13, 2019, none of the Insurers 
raised those representations as an objection.  Nor did they 
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reference the Warren Pumps litigation or raise any concerns 
with Patton’s application to retain Young Conaway.  Rather, a 
group of five of Imerys’s insurers filed a limited objection to 
Patton’s employment based on his prepetition engagement as 
Proposed FCR, which they contended raised questions about 
his independence from Imerys.  For its part, the U.S. Trustee 
argued that the Bankruptcy Court should not give any 
deference to Patton as the debtor’s nominee and instead should 
hold a hearing to consider a broader pool of candidates.   

 
The Insurers also failed to raise Young Conaway’s 

involvement in the Warren Pumps litigation a month later at 
the Bankruptcy Court’s hearing on Patton’s appointment, 
which addressed both of the objections and related discovery 
disputes.  Indeed, even though the objecting Insurers’ attorney 
who cross-examined Patton at the hearing was himself 
involved in the Warren Pumps litigation and thus well aware 
of Young Conaway’s involvement, he focused his questions on 
other bases for the Insurers’ objections.  To the extent Warren 
Pumps was referenced at all, it was only obliquely and 
briefly—with Patton confirming on cross-examination that: 
(1) Young Conaway represented National Union and 
Continental, among other insurance companies, (2) both 
companies had signed conflicts waivers as part of that 
representation, and (3) the National Union representation 
concerned insurance coverage for environmental liabilities 
including asbestos claims.  

 
Instead, it was the Bankruptcy Court that flagged the 

Warren Pumps representation as a potential conflict.  In its 
initial ruling on Patton’s appointment on May 8, 2019, the 
Court disagreed with the objecting Insurers that Patton’s 
prepetition work necessarily undermined his independence as 
FCR, but it expressed concerns about Patton’s personal 
involvement in Young Conaway’s previously disclosed 
representation of “Certain Excess Insurance companies in 
insurance coverage litigation related to environmental 
liabilities, including asbestos liabilities.”  JA 32.  In resolving 
the motion, the Court articulated its view of the requirements 
for FCR appointments: “[T]he standard for approval of a legal 
representative under section 524 is that he must be independent 
of the debtors and other parties-in-interest in the case and must 
be able to act with undivided loyalty to demand holders.”  JA 
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33.  The Court therefore sought to reassure itself of Patton’s 
independence by directing Patton to file supplemental 
disclosures, postponing a final decision on his appointment.   

 
Patton complied, and his supplemental disclosures 

revealed that, as part of Young Conaway’s engagement letter 
with the insurance companies in the Warren Pumps litigation, 
those companies agreed to a prospective waiver for certain 
conflicts of interest that might arise out of Young Conaway’s 
bankruptcy-related work.  The disclosures also confirmed that 
Young Conaway had taken the precautionary step of erecting 
an ethical wall between Patton’s FCR team and the firm’s other 
insurance litigation.   

 
Ironically, it was only upon receipt of this reassurance3 

that the Insurers, for the first time, objected to Patton’s 
appointment based on the purported Warren Pumps conflict.4  
On May 17, 2019—ten days after the Court’s initial ruling and 
over two months after the deadline for objections—they filed 
a “supplemental objection,” arguing that Young Conaway’s 
representation of Continental and National Union presented a 

 
3 Patton submitted an initial disclosure on May 13, 

2019, followed by a second disclosure on May 17, 2019 with 
more detail on the terms of the conflict waiver and the details 
of Young Conaway’s ethical wall.  

4 This was not the same combination of insurers as that 
which filed the original objection; the five original companies 
were joined for this later objection by National Union (one of 
the two points of overlap between the Appellant Insurers and 
the companies involved in Warren Pumps), and it is this group 
of six Insurers that now brings the instant appeal.   

And, although the Insurers’ Corporate Disclosure 
Statement submitted to this Court includes a seventh company, 
Lexington Insurance Company, that company is not actually a 
party to this appeal and, in fact, never seems to have been a 
part of the shifting group of insurers raising objections to 
Patton’s appointment at any point in the Bankruptcy Court 
proceedings.  The company also seems to have been 
inappropriately included in the Insurers’ initial appeal to the 
District Court.   
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concurrent conflict of interest that precluded Patton’s 
appointment.  JA 939.   

 
That filing did not sit well with the Bankruptcy Court.   

The Court took a dim view of the Insurers’ supplemental 
objection as “both confusing and largely irrelevant to the issues 
actually presented by the Supplemental Declarations, and for 
that matter, Mr. Patton’s original declaration.”  JA 35 
(footnotes omitted).  Nevertheless, it went on to address, and 
ultimately to reject, the merits of the Insurers’ arguments.  
Based on the language of the prospective conflicts waiver and 
the sophistication of the signatories, the Court concluded the 
waiver was valid and precluded the Insurers’ latest objections.  
And upon consideration of Patton’s supplemental disclosures, 
it concluded that that Patton met the appointment standard 
described in its previous ruling.  Thus, on June 3, 2019, the 
Court formally appointed Patton to the FCR position and 
authorized him to retain Young Conaway. 

 
The District Court affirmed, and the Insurers appealed 

to this Court.   

II. JURISDICTION AND STANDARD OF REVIEW 

This case was before the Bankruptcy Court as a core 
proceeding pursuant to 28 U.S.C. § 157(b), and the District 
Court had jurisdiction under 28 U.S.C. § 158(a).  We have 
jurisdiction pursuant to 28 U.S.C. § 158(d)(1).   

 
In our review of the Bankruptcy Court’s decision, “‘we 

stand in the shoes of the District Court’ and apply the same 
standard of review.”  In re Somerset Reg’l Water Res., LLC, 
949 F.3d 837, 844 (3d Cir. 2020) (quoting In re Glob. Indus. 
Techs., Inc., 645 F.3d 201, 209 (3d Cir. 2011) (en banc)).  
Thus, “our review duplicates that of the district court and we 
view the bankruptcy court decision unfettered by the district 
court’s determinations.”  In re Brown, 951 F.2d 564, 567 (3d 
Cir. 1991) (citing Universal Mins., Inc. v. C.A. Hughes & Co., 
669 F.2d 98, 101–03 (3d Cir. 1981)).  Like the District Court, 
then, “[w]e review the bankruptcy court’s legal determinations 
de novo, its factual findings for clear error, and its discretionary 
decisions for abuse of discretion.”  Somerset Reg’l Water Res., 
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949 F.3d at 844 (citing In re Pursuit Cap. Mgmt., LLC, 874 
F.3d 124, 133 n.14 (3d Cir. 2017)).   

 

III. DISCUSSION 

The Insurers challenge the merits of the Bankruptcy 
Court’s decision to appoint Patton FCR.  But before we can 
reach that question, we must address two threshold issues in 
this appeal: the Insurers’ standing to bring this challenge, and 
their waiver of their particular objection to Patton’s 
appointment.  After disposing of these preliminary questions, 
we turn to the standard a bankruptcy court must apply in 
making an FCR appointment under § 524(g) and to the 
propriety of Patton’s appointment under that standard. 

A. Standing 

As a threshold matter, we consider the Insurers’ 
standing, as it appears that not all Appellants are properly 
before us.  The two that were involved in Warren Pumps, 
Continental and National Union, unquestionably have standing 
to object to Patton’s appointment based on his alleged conflict 
of interest with them specifically.  The closer question is 
whether the remaining Insurers, who were not themselves 
involved in Warren Pumps, also have standing. 

 
Appellants argue that they do because the conflict 

“implicate[s] the integrity of the bankruptcy process[.]”  Rep. 
Br. 20.  Relying on In re Congoleum Corp., 426 F.3d 675, 685–
86 (3d Cir. 2005), they contend that even if they themselves 
will not be prejudiced by Patton’s appointment, they have 
standing to raise it on behalf of the future claimants.  But 
Appellants mistake the import of Congoleum. 

 
Both before and after that case, standing in bankruptcy 

appeals has been limited to “person[s] aggrieved” and, as we 
explained in Travelers Insurance Co. v. H.K. Porter Co., Inc., 
parties meet that standard only when a contested order 
“diminishes their property, increases their burdens, or impairs 
their rights.”  45 F.3d 737, 742 (3d Cir. 1995) (quoting In re 
Dykes, 10 F.3d 184, 187 (3d Cir. 1993)); see also In re 
Combustion Eng’g, Inc., 391 F.3d at 214.  The “person 
aggrieved” standard is thus “more restrictive” than Article III’s 
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“case or controversy” requirement.  Travelers, 45 F.3d at 741.  
But that is necessary.  Bankruptcy proceedings “typically 
involve a ‘myriad of parties . . . indirectly affected by every 
bankruptcy court order,’” so in the absence of such a stringent 
standing rule, collateral appeals could proliferate and unduly 
slow the emergence of the filer from the proceedings.  Id. 
(alteration in original) (quoting Kane v. Johns-Manville Corp., 
843 F.2d 636, 642 (2d Cir. 1988)); see also Combustion Eng’g, 
391 F.3d at 215.   

 
To the extent there was any question about the viability 

of Travelers after Congoleum, we clarify today that the “person 
aggrieved” standard we articulated there remains good law.  
The Insurers point out that a proper FCR appointment is 
required for a valid plan confirmation under § 524(g) and thus 
“involves ‘procedural due process concerns that implicate the 
integrity of the bankruptcy court proceeding as a whole,’” just 
as we observed was true for the retention of the special 
insurance counsel in Congoleum.  Rep. Br. at 21 (quoting 
Congoleum, 426 F.3d at 685).  But it was the particular 
circumstances in Congoleum that led us to conclude that the 
insurers there were “entitled to standing even under the more 
restrictive standard applied to bankruptcy proceedings.”  
Congoleum, 426 F.3d at 685; see also In re Boy Scouts of 
America, — F.4th —, 2022 WL 1634643, at *4 (3d Cir. 2022) 
(concluding that an appellant met the “person aggrieved” 
standard to challenge the retention of counsel where the “same 
considerations” involved in Congoleum applied).  In particular, 
we observed that (1) “as a practical matter,” it was “highly 
unlikely” that any parties other than those who sought standing 
in that case would seek to challenge the special insurance 
counsel’s retention; (2) the insurers’ objection seemed to have 
been made in good faith, based on their counsel’s 
responsibility to report a clear violation of the ethical rules that 
would have otherwise been left unaddressed; and (3) it was 
“extremely important” that the purported conflict be addressed 
at the point when the insurers brought their challenge, as the 
court was unlikely to have another opportunity to do so.  
Congoleum, 426 F.3d at 685–87. 

 
But the conditions discussed in Congoleum are not 

present here.  First, there is no need to expand the pool of those 
with standing to raise this particular conflict in order to ensure 
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it receives judicial review.  In contrast to Congoleum, we do 
have other litigants here who are better equipped than the 
remaining Insurers to alert the court to the Warren Pumps 
conflict—the two insurers who were actually parties to Warren 
Pumps—and those litigants had ample time and opportunity to 
raise the issue before the Bankruptcy Court.   

 
Second, in the absence of that need, it appears that the 

Insurers are only bringing this objection as a tactical one to 
delay Imerys’s plan confirmation.  This is just the sort of bad-
faith tactic that Congoleum itself recognized and cautioned 
against, because of the “acute need to limit appeals in 
bankruptcy cases.”  Congoleum, 426 F.3d at 685–86 (citing In 
re Combustion Eng’g, Inc., 391 F.3d at 217–18).   

 
Finally, we are dealing here not with the permissive 

approval of a debtor’s application for additional insurance 
counsel under § 327(e), as in Congoleum, 426 F.3d at 683, but 
with the bankruptcy court’s mandatory appointment of the 
FCR under § 524.  Under § 524, the bankruptcy court itself 
must make the appointment and thus take an active role in 
considering and “protecting the rights of” the future claimants.  
11 U.S.C. § 524(g)(4)(B)(i).  So the need for third parties to 
play that role is significantly reduced.  It is the court that is 
charged with protecting the integrity of the appointment 
process, and the Bankruptcy Court here did just that by 
identifying the potential conflict, requesting supplemental 
disclosures, and assuring itself of Patton’s integrity before 
appointing him FCR.   

 
In short, Congoleum did not eliminate Travelers’s 

heightened standard for bankruptcy appellate standing and it 
did not authorize parties to bankruptcy proceedings to raise 
conflicts of interest on behalf of other parties in all 
circumstances.  The Insurers here still must meet the “persons 
aggrieved” standard, and while Continental and National 
Union do,5 Columbia Casualty Company, Continental 

 
5 In their letter response brief to the U.S. Trustee’s 

amicus brief, the Insurers argue for the first time that they have 
standing to raise the future claimants’ interests because 
Continental and National Union, who they contend “were 
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Casualty Company, Lamorak Insurance Company, and 
Berkshire Hathaway Specialty Insurance Company do not.  
Accordingly, those four insurers lack appellate standing and 
their claims will be dismissed on that basis.   

B. Waiver 

Before addressing the merits of the claims of 
Continental and National Union, we confront another threshold 
issue: whether they waived any objection based on the Warren 
Pumps representation by failing to timely raise it in the 
bankruptcy proceedings.  An argument is waived where a party 
fails to “adequately raise it” with a “minimum level of 
thoroughness” in the lower court.  In re Ins. Brokerage 
Antitrust Litig., 579 F.3d 241, 262 (3d Cir. 2009); Barefoot 
Architect, Inc. v. Bunge, 632 F.3d 822, 834–35 (3d Cir. 2011).  
And in bankruptcy appeals, avoiding a waiver determination at 
the district court or appellate court requires a party to have 
properly brought the argument before the bankruptcy court.  In 
re Trib. Media Co., 902 F.3d 384, 400 (3d Cir. 2018) (citing 
Buncher Co. v. Off. Comm. of Unsecured Creditors of 
GenFarm Ltd. P’ship IV, 229 F.3d 245, 253 (3d Cir. 2000)). 

 
Here, the Insurers objected to Patton’s proposed 

appointment as FCR ever since Imerys first put his name 
forward, but the first time they raised the Warren Pumps 
representation issue was in a “supplemental objection” filed 
months after the Bankruptcy Court’s deadline for objections 
had passed.  JA 939.   

 
As previously recounted, this was not because Young 

Conaway’s involvement in Warren Pumps had only just come 
to light.  Both Patton and Young Conaway had included 

 
effectively sued by their own lawyer,” can invoke doctrines 
developed to protect others as “a common mode of argument.”  
Insurer Response to U.S. Tr. Amicus Br. at 2.  But this has 
never been in dispute.  The issue here is not whether, once 
standing is ascertained, the Insurers can mount arguments 
involving the interests of future claimants.  The issue is 
whether, at the threshold, the remaining four Insurers—who 
have no apparent conflict with Patton or Young Conaway—
can establish standing. 
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references to the litigation in their initial disclosures; the 
representation was likewise mentioned at the FCR appointment 
hearing; and, perhaps most significantly, the same attorney for 
the Insurers who cross-examined Patton about Young 
Conaway’s asbestos and talc work at that hearing was also 
counsel to some of the insurers in Warren Pumps itself.  The 
Insurers thus had adequate notice and opportunity to raise their 
Warren Pumps objection at the appropriate time in the FCR 
appointment process, and instead made the strategic decision 
to focus their objections on other grounds.  Failing to bring an 
argument at the appropriate time can result in a finding of 
waiver.  See, e.g., Pichler v. UNITE, 542 F.3d 380, 396 n.19 
(3d Cir. 2008) (holding an argument waived where a party 
raised it at oral argument, but not in its briefs); Confer v. 
Custom Eng’g Co., 952 F.2d 41, 44 (3d Cir. 1991) (noting that 
the district court “exercised sound discretion” in deeming 
arguments waived that litigant had brought in a motion for 
reconsideration, but not in the original summary judgment 
papers). 

 
And, to be clear, the Insurers’ delay in bringing this 

argument was not without consequence.  Much ink was spilled 
and hours of hearing testimony consumed on the subject of 
Patton’s prepetition work with Imerys (the focus of the 
Insurers’ objections for the bulk of the FCR appointment 
process), while there was little to no record development 
concerning any conflict with the Warren Pumps 
representation.  As a result, the record is devoid of evidence 
about what Young Conaway might have learned in the Warren 
Pumps representation that could compromise the Insurers’ or 
others’ interests in this bankruptcy proceeding—information 
that would have helped us assess the existence, nature, and 
severity of the purported conflict.  And the “general rule” that 
we will not “consider issues on appeal that were not raised in 
the lower courts” “applies with added force where,” as here, 
“the timely raising of the issue would have permitted the 
parties to develop a factual record.”  In re Am. Biomaterials 
Corp., 954 F.2d 919, 927–28 (3d Cir. 1992) (citations omitted). 

 
In short, there are valid reasons to conclude, as the 

District Court did, that the Insurers waived their Warren 
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Pumps argument before the Bankruptcy Court.6  But there are 
more compelling reasons to address it.  For one, the 
Bankruptcy Court on its own initiative addressed the merits of 
the Insurers’ objection, and we review the Bankruptcy Court’s 
decision “unfettered by the district court’s determinations.”  
Brown, 951 F.2d at 567.  For another, the waiver rule “is one 
of discretion rather than jurisdiction,” and we may overlook 
waiver where, as here, the “public interest is better served by 
addressing [an argument] than by ignoring it” and addressing 
that argument does not cause “surprise or prejudice” to the 
parties.  Barefoot Architect, 632 F.3d at 834–35 (internal 
quotation and citation omitted).  Here, the open legal questions 
in the case have significant implications for bankruptcy law, 
and the parties will not be prejudiced because these questions 
were fully briefed following the Bankruptcy Court’s issuance 
of a reasoned opinion on the merits.  We therefore proceed to 
address the proper standard for appointing an FCR and the 
propriety of Patton’s appointment under that standard. 

C. The Standard Applicable to FCR 
Appointments 

The briefing and the opinion the Bankruptcy Court 
issued in this case offer us a wide range of alternatives for the 

 
6 The parties characterize this issue as one of forfeiture, 

but waiver and forfeiture are not precisely the same.  Waiver 
contemplates that an argument has been “intentional[ly] 
relinquish[ed] or abandon[ed],” while forfeiture is merely a 
failure to timely raise an issue.  Hamer v. Neighborhood Hous. 
Servs. of Chi., 138 S. Ct. 13, 17 n.1 (2017) (quoting United 
States v. Olano, 507 U.S. 725, 733 (1993)).  Because it seems 
in this case that the Insurers intentionally chose to raise other 
objections before the deadline, and only brought an untimely 
“supplemental objection” about the Warren Pumps 
representation after the Bankruptcy Court indicated that topic 
was of particular interest to it, we agree with the District 
Court’s characterization of the issue here as waiver.  
Regardless, this distinction would not change whether we 
reach this issue.  See Barna v. Bd. of Sch. Dirs. of the Panther 
Valley Sch. Dist., 877 F.3d 136, 147–48 (3d Cir. 2017) (noting 
that courts reach forfeited issues in “exceptional 
circumstances,” such as “when the public interest requires”). 
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standard applicable to FRC appointments.  The Bankruptcy 
Court rejected the “disinterestedness” standard adopted by a 
handful of other courts, and held that “a legal representative 
under section 524 . . . must be independent of the debtors and 
other parties-in-interest in the case and must be able to act with 
undivided loyalty to demand holders.”  JA 33.  While Imerys 
and Patton contend that 11 U.S.C. § 101(14)’s definition of 
“disinterested person”7 should govern FCR appointments, the 
Insurers advocate for a “guardian-ad-litem test,” which they 
acknowledge is what the Bankruptcy Court adopted in 
substance.  But they do not stop there.  The Insurers also urge 
us to apply § 327 of the Bankruptcy Code, which governs a 
trustee’s employment of certain professionals and requires that 
any actual conflict of interest held by those professionals is per 
se disqualifying.  11 U.S.C. § 327(a), (c).  Meanwhile, the 
United States Trustee, as amicus,8 does not espouse the 

 
7 That definition provides that a “disinterested person”:  

(A) is not a creditor, an equity 
security holder, or an insider;  

(B) is not and was not, within 2 
years before the date of the filing 
of the petition, a director, officer, 
or employee of the debtor; and  

(C) does not have an interest 
materially adverse to the interest of 
the estate or of any class of 
creditors or equity security 
holders, by reason of any direct or 
indirect relationship to, connection 
with, or interest in, the debtor, or 
for any other reason. 

11 U.S.C. § 101(14).   
8 The United States Trustee participated in the FCR 

appointment process before the Bankruptcy Court, objecting to 
Patton’s appointment on the basis that the Bankruptcy Court 
should have considered other candidates in addition to the one 
put forward by the debtor.  However, the Trustee did not 
participate in the objection that spawned this appeal.  We 
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application of § 327 but agrees with the Bankruptcy Court and 
the Insurers that FCRs “should be held to the high standards 
applicable to fiduciaries who represent parties not before the 
Court,” such as guardians ad litem.  U.S. Tr. Amicus Br. 2.  As 
the Trustee frames it, “the [FCR] must be an effective 
advocate, free from any appearance of conflict of interest, and 
must have undivided loyalty to the future claimants he or she 
represents.”  Id. (citing Meinhard v. Salmon, 164 N.E. 545, 546 
(N.Y. 1928)). 

 
For the reasons set forth below, we agree with the 

Bankruptcy Court and the Trustee that the FCR standard 
requires more than disinterestedness.  An FCR must be able to 
act in accordance with a duty of independence from the debtor 
and other parties in interest in the bankruptcy, a duty of 
undivided loyalty to the future claimants, and an ability to be 
an effective advocate for the best interests of the future 
claimants.9  We reach this conclusion after considering (1) the 
Bankruptcy Code itself; (2) the parties’ arguments concerning 
legislative history and legislative acquiescence; (3) the 
standards governing creditors’ committees, which we see as 
playing an analogous representational role in the bankruptcy 
process; and (4) the administrability of the fiduciary standard 

 
therefore invited him to submit supplemental amicus briefing 
regarding the appropriate FCR appointment standard.  We are 
grateful the Trustee accepted that invitation and appreciate his 
prompt response and excellent quality of the submission.   

9 The parties generally refer to this standard as a 
“guardian ad litem” standard—a characterization also 
referenced by the court in In re Fairbanks Co., 601 B.R. 831, 
841 (Bankr. N.D. Ga. 2019), which the Bankruptcy Court 
below considered in fashioning its standard.  But using that 
precise label is unnecessary and may have unintended 
consequences.  We do not suggest, for example, that an FCR is 
a guardian ad litem for the future claimants; true guardians ad 
litem have the legal authority to bind those they represent, 
which an FCR does not (it merely participates in the 
negotiation of a plan and channeling injunction that will govern 
its constituents’ future claims).  What we adopt here is merely 
a standard akin to those employed for guardians ad litem in 
other contexts. 
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we adopt in the bankruptcy context.  Because many of the 
district and bankruptcy courts in our Circuit had settled on the 
disinterestedness standard from which we now depart,10 we 
address each of these considerations in some detail. 

1. Text and Structure of the Bankruptcy 
Code  

The Code does not explicitly lay out an FCR 
appointment standard.  It specifies only that, in order for a 
channeling injunction to be enforceable in combination with 
an asbestos trust, the court must do two things: (1) as part of 
the bankruptcy proceedings leading to the issuance of that 
injunction, “appoint[] a legal representative for the purposes 
of protecting the rights” of the future claimants, and (2) 
“determine[]” that the terms of the injunction are “fair and 
equitable with respect to” the future claimants,” in light of the 
benefits” provided to the trust by the debtor and other 
relevant parties.  11 U.S.C. § 524(g)(4)(B).   

 
We begin with the text of the Code, for “[w]here 

Congress includes particular language in one section of a 
statute but omits it in another section of the same Act, it is 
generally presumed that Congress acts intentionally and 
purposely in the disparate inclusion or exclusion.”  Russello v. 
United States, 464 U.S. 16, 23 (1983) (quoting United States v. 
Wong Kim Bo, 472 F.2d 720, 722 (5th Cir. 1972)).  Congress 
specifically chose to deploy § 101(14)’s “disinterested person” 
standard in eleven other sections of the Code.  See 11 U.S.C. 
§§ 327(a), 328(c), 332(a), 333(a)(2)(A), 701(a)(1), 703(c), 
1104(b)(1), (d), 1163, 1183(a), 1202(a), and 1302(a).  In 
§ 524(g), however, it did not. 

 
Given the structure and context of the Code, that is not 

surprising.  As the Bankruptcy Court noted, the sections in 
 

10 See, e.g., In re Duro Dyne Nat’l Corp., No. 18-15563, 
2019 WL 4745879, at *9 (D.N.J. Sept. 30, 2019); Fed. Ins. Co. 
v. W.R. Grace, Nos. 04-844, 04-845, 2004 WL 5517843, at *7 
(D. Del. Nov. 22, 2004); In re Maremont Corp., No. 19-10118, 
ECF No. 126, at 101 (Bankr. D. Del. Mar. 8, 2019)); In re 
Leslie Controls, Inc., No. 10-12199, ECF No. 146, at 70 
(Bankr. D. Del. Aug. 9, 2010).   
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which the Code applies the “disinterested person” standard 
relate to professionals whose duties run to the entire estate or 
to the court, requiring that they remain impartial.  Section 327, 
for example, applies to “attorneys, accountants, appraisers, 
auctioneers, or other professional persons” who are hired by 
the trustee and approved by the court “to represent or assist the 
trustee in carrying out the trustee’s duties[,]” but excludes any 
professional who “represent[s] an interest adverse to the 
estate.”  11 U.S.C. § 327(a).  The FCR, by contrast, is the “legal 
representative” for just such an adverse interest, having been 
appointed specifically “for the purpose of protecting the rights 
of” future asbestos claimants.  Id. § 524(g)(4)(B)(i).   

 
The absence of language invoking the disinterested 

person standard in § 524(g) thus counsels against adopting that 
standard for FCR appointments.   

 
But if the language Congress chose to leave out from 

§ 524(g) is significant, so too is that which it opted to include.  
Section 524(g) directs that the bankruptcy court appoint a 
“legal representative” for certain interests.  Id. 
§ 524(g)(4)(B)(i).  “Legal representative” is a term of art, 
referring to one who owes fiduciary duties to his absent, 
represented constituents.  See, e.g., Kem Mfg. Corp. v. Wilder, 
817 F.2d 1517, 1520 (11th Cir. 1987) (construing “legal 
representative” in Fed. R. Civ. P. 60(b)).  And “it is a cardinal 
rule of statutory construction that, when Congress employs a 
term of art, it presumably knows and adopts the cluster of ideas 
that [a]re attached to [it].”  See FAA v. Cooper, 566 U.S. 284, 
292 (2012) (internal quotations omitted).  We presume, 
therefore, that when Congress employed that term in § 524(g), 
it anticipated that the FCR would serve as fiduciary to the 
future claimants.  Indeed, legal representatives and their 
attendant fiduciary duties are central to the bankruptcy process.  
See, e.g., Listecki v. Official Comm. of Unsecured Creds., 780 
F.3d 731, 739 (7th Cir. 2015) (creditors’ committee is a 
representative for “the larger interests of the unsecured private 
creditors” and so “it is to them . . . that the committee owes a 
fiduciary duty); In re AFI Holding, Inc., 530 F.3d 832, 845 (9th 
Cir. 2008) (a trustee is both “the ‘legal representative’ and 
‘fiduciary’ of the estate”); In re Smart World Techs., LLC, 423 
F.3d 166, 174–75 & n.12 (2d Cir. 2005) (the debtor-in-
possession is a “legal representative of the bankruptcy estate” 
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and thus is a “fiduciary” for the estate, just as the creditors’ 
committee “owes a fiduciary duty to the class it represents”).    

 
The statutory text of § 524(g) therefore suggests that an 

FCR appointed under that section must be more than merely 
disinterested, and instead be able to fulfill the heightened 
duties owed by fiduciaries.  

2. Legislative History and Acquiescence 

The legislative history and acquiescence arguments on 
which some courts have relied likewise provide little support 
for the “disinterested person” standard.  See, e.g., In re Duro 
Dyne Nat’l Corp., No. 18-15563, 2019 WL 4745879, at *9 
(D.N.J. Sept. 30, 2019).   

 
Whatever one thinks of using legislative history to 

interpret statutes, it is of little help here.  It appears that 
Congress drafted § 524(g) to codify the trust-and-channeling 
injunction mechanisms pioneered in the Johns-Manville and 
UNR Industries bankruptcies and that it was satisfied with the 
protection they provided to future claimants.  See H.R. REP. 
NO. 103-835, at 41 (explaining that § 524(g) was crafted “in 
order to strengthen the Manville and UNR trust/injunction 
mechanisms and to offer similar certitude to other asbestos 
trust/injunction mechanisms that meet the same kind of high 
standards with respect to regard for the rights of claimants, 
present and future, as displayed in the two pioneering cases”).  
It also appears that the Johns-Manville and UNR courts applied 
something like the disinterested standard to their choice of 
proto-FCRs.11  Neither, however, was explicit about doing so.  

 
11 In Johns-Manville, the court scheduled a hearing to 

address the role of the representative for future claimants, and 
noted that while it was “consider[ing] in preliminary fashion 
several formulations of legal representation: guardian ad litem, 
amicus curiae and examiner,” it was not precluded from 
adopting another model altogether.  In re Johns-Manville 
Corp., 36 B.R. 743, 758–59 (Bankr. S.D.N.Y. 1984) (footnote 
omitted).  Following that hearing, the court appointed a 
representative for future claimants that would exercise the 
same powers as creditors’ committees, a decision affirmed by 
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And the congressional report accompanying the bill, while 
gesturing generally to the Johns-Manville and UNR 
bankruptcies, never specifically called out their FCR 
appointment processes.  See id. at 40–41 (omitting mention of 
the FCR position in its discussion of the new § 524(g)).   

 
As for the legislative acquiescence argument, legislative 

silence does not often tell us much, and here it tells us nothing.  
It is true that—against the backdrop of certain courts importing 
§ 101(14)’s “disinterested person” test into § 524(g)—
Congress amended § 524 on three occasions12 without 
clarifying the test for FCRs.  But that silence does not portend 
acquiescence because there was only a smattering of district 
and bankruptcy court cases on point, not the “longstanding 
interpretation” and “almost perfect consistency” in the 
decisions of the Courts of Appeals, Gulf Oil Corp. v. Copp 
Paving Co., 419 U.S. 186, 200–01 (1974), or the “virtual 

 
the district court.  See In re Johns-Manville Corp., 52 B.R. 940, 
942–43 (S.D.N.Y. 1985).  By opting for this model of 
representation, in which the representative had no authority to 
bind future claimants, id. at 943, the court implicitly rejected 
the previously proposed guardian ad litem model, see 36 B.R. 
at 758 n.7 (explaining that future claimants “would be bound 
by the actions of [a guardian ad litem] by virtue of the doctrine 
of equitable virtual representation” if it relied on that model). 

The UNR Industries court similarly entrusted its future 
claimants’ representative with a creditors’ committee’s 
powers.  In re UNR Indus., Inc., 46 B.R. 671, 676 (Bankr. N.D. 
Ill. 1985).  In soliciting nominations for that representative, it 
called for someone who was a “disinterested party to serve as 
Legal Representative for putative asbestos disease victims.”  
Id.  Without further explanation, it is difficult to determine if 
the UNR court deliberately chose disinterestedness as the 
standard, so much as invoked it as a default. 

12 See Small Business Reorganization Act of 2019, Pub. 
L. No. 116-54, § 4(a)(9)(A)–(C), 133 Stat. 1086, 1087 (2019); 
Bankruptcy Technical Corrections Act of 2010, Pub. L. No. 
111-327, § 2(a)(19), 124 Stat. 3557, 3559 (2010); Bankruptcy 
Abuse and Prevention and Consumer Protection Act of 2005, 
Pub. L. 109-8, §§ 202, 203(a), 119 Stat. 43, 194 (2005). 
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unanimity” among the federal courts over decades, Monessen 
Sw. Ry. Co. v. Morgan, 486 U.S. 330, 338 (1988), as have been 
present when past courts have assumed legislative 
acquiescence.   In addition, the amendments to § 524 were 
specific and targeted, and as the Supreme Court has cautioned, 
“when ‘Congress has not comprehensively revised a statutory 
scheme but has made only isolated amendments . . . [i]t is 
impossible to assert with any degree of assurance that 
congressional failure to act represents affirmative 
congressional approval of [a court’s] statutory interpretation.’”  
AMG Cap. Mgmt., LLC v. Fed. Trade Comm’n, 141 S. Ct. 
1341, 1351 (2021) (alterations in AMG Cap. Mgmt.) (quoting 
Alexander v. Sandoval, 532 U.S. 275, 292 (2001)).  In short, 
§ 524’s history as concerns the “disinterested person” standard 
is at best inconclusive.  

3. Analogy to the Creditors’ Committee 

We find useful guidance, however, in the jurisprudence 
surrounding an analogous player in the bankruptcy process: the 
creditors’ committee. 

 
Just as a creditors’ committee exists to serve the 

interests of its constituents, the various creditors, the FCR 
serves the interests of his constituents, the future claimants.  
See Listecki v. Official Comm. of Unsecured Creds., 780 F.3d 
731, 739 (7th Cir. 2015) (noting that “a [creditors’] committee 
represents the larger interests of the unsecured private 
creditors, and it is to them, and not the Trustee, court, or any 
governmental actor, that the committee owes a fiduciary duty” 
and collecting cases).  And in the creditors’ committee context, 
even though the Code only specifies that the committee be 
“adequate[ly] representat[ive]” of the relevant creditors, 11 
U.S.C. § 1102(a)(2), courts have long required each committee 
member not only to be free of conflicts of interest but also to 
fulfill fiduciary duties to the committee’s constituents, 
including duties of undivided loyalty and honesty.  See 
generally 7 COLLIER ON BANKRUPTCY ¶ 1103.05[2] (16th ed. 
2021) (summarizing the fiduciary duties of committee 
members); see also, e.g., Woods v. City Nat. Bank & Tr. Co. of 
Chi., 312 U.S. 262, 268 (1941) (“Protective committees . . . are 
fiduciaries.”); In re Kensington Int’l, Ltd., 368 F.3d 289, 315 
(3d Cir. 2004) (“[I]t is established that a Creditors Committee 
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owes a fiduciary duty to the unsecured creditors as a 
whole[.]”); In re PWS Holding Corp., 228 F.3d 224, 246 (3d 
Cir. 2000) (“Section 1103(c) of the Bankruptcy Code, which 
grants to the Committee broad authority to formulate a plan 
and perform ‘such other services as are in the interest of those 
represented[,]’ . . . has been interpreted to imply . . . a fiduciary 
duty to committee constituents[.]”).   

 
For an FCR, who functions, in effect, as a “creditors’ 

committee” of one, that fiduciary standard is equally 
appropriate, so in view of its long-standing application in that 
similar context and the text of the Code itself, that is the 
standard we adopt today. 

4. Administrability 

We next address the administration of the fiduciary 
standard in the FCR appointment process. 

 
To be clear, that standard does not herald a categorical 

approach to an FCR’s appointment.  The parties to this appeal 
vigorously dispute whether Patton had a concurrent conflict of 
interest as a result of the Warren Pumps litigation, the 
implication being that it would disqualify him per se.13  But the 
question of whether a conflict exists is less relevant to an 
appointment than the nature of the conflict and importance of 
the conflict to the future claimants’ interests.  In a given 
instance, a purported ethical conflict might have minimal or no 

 
13 The categorical approach advocated by the Insurers 

would effectively preclude service by the most effective FCRs, 
for the reality is that the current universe of qualified and 
experienced FCRs is small, see Lloyd Dixon et al., Asbestos 
Bankruptcy Trusts: An Overview of Trust Structure and 
Activity with Detailed Reports on the Largest Trusts, RAND 
INST. FOR CIV. JUST., at App. B (2010) (listing 26 of the largest 
active trusts and three of the largest proposed trusts as of 2010, 
with seven FCRs who serve on two or more of them); JA 735 
(noting that Patton currently serves as FCR for six different 
trusts), and it is entirely to be expected that the law firms that 
are home to those professionals with experience in asbestos-
related bankruptcies would also be involved in asbestos-related 
insurance coverage litigation.   
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impact on an FCR’s ability to successfully represent the future 
claimants’ interests.  For instance, the litigation giving rise to 
the conflict may be long over or subject to effective ethical 
walls at the FCR’s firm.  In such cases, the court, in its 
discretion, may well determine that the proposed FCR still 
meets the appointment requirements.14   

 
The comparison to a creditors’ committee is again 

instructive, for those members have some degree of inherent 
“conflict” in that they each have their own interests as 
individual creditors that are arguably adverse to other creditors.  
Yet they may still serve on the committee if they can act 
independently of their self-interest and fulfill their fiduciary 
duties to the creditors as a whole.  See Westmoreland Hum. 

 
14 Along similar lines, the Insurers ask us to decide 

whether Rule 1.7 of the Model Rules of Professional Conduct 
applies to the FCR role, which Imerys disputes because the 
FCR is not, technically, a “lawyer” representing a “client” as 
contemplated by the terms of the rule.  But this debate is largely 
beside the point.  First, even for those practicing lawyers who 
are undisputedly covered by the ethics rules, the bankruptcy 
court still has discretion to decide whether or not those rules 
should result in disqualification under the circumstances:  “[A] 
court’s . . . decision about whether to use that power is 
discretionary and ‘never is automatic.’”  In re Boy Scouts of 
America, — F.4th —, 2022 WL 1634643, at *7 (3d Cir. 2022) 
(quoting United States v. Miller, 624 F.2d 1198, 1201 (3d Cir. 
1980)).  Thus, “even when an ethical conflict exists (or is 
assumed to exist), a court may conclude based on the facts 
before it that disqualification is not an appropriate remedy.”  
Id.  Second, the ethics rules themselves, even if they applied, 
would not determine whether an FCR candidate meets the 
appointment standard we set today.  If an “actual conflict” 
under the Rules is merely technical and extremely unlikely to 
prejudice the interests of the future claimants, the bankruptcy 
court can still properly make the appointment under § 524 after 
engaging in the appropriate analysis of the future claimants’ 
interests and the appointee’s abilities and qualifications.  Cf. id. 
at *5 (noting in a conflicts analysis under § 327 that the Rules 
“may be informative in some cases,” but are not determinative 
of what an “actual conflict” is under the terms of that section).   
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Opportunities, Inc. v. Walsh, 246 F.3d 233, 256 (3d Cir. 2001) 
(“We have construed § 1103(c) as implying a fiduciary duty on 
the part of members of a creditor’s committee . . . toward their 
constituent members.  A committee member violates its 
fiduciary duty by pursuing a course of action that furthers its 
self-interest to the potential detriment of fellow committee 
members.”  (citing In re PWS Holding Corp., 228 F.3d at 246)).  
Just so, the mere existence of a technical conflict should not 
disqualify an FCR if the bankruptcy court concludes he or she 
will meet the duties of independence and undivided loyalty and 
will serve as an effective advocate for the future claimants. 

 
While we have settled on an FCR appointment standard, 

we do not today prescribe any particular process the 
bankruptcy court must follow in making that appointment.  Of 
course, implicit in the FCR appointment standard is one 
procedural requirement: that whatever process the bankruptcy 
court follows ensures that the court has the information 
necessary to assess the candidate(s)’s qualifications.  But given 
that “as part of the proceedings leading to issuance of [a 
channeling] injunction, the court appoints a legal 
representative for the purpose of protecting the rights of” future 
claimants, 11 U.S.C. § 524(g)(4)(B)(i), variations in the 
appointment process are otherwise within the discretion of the 
bankruptcy court. 

D. Propriety of Patton’s Appointment 

With the FCR appointment standard set, we now turn to 
the question of whether Patton was properly appointed to the 
FCR position in the Imerys bankruptcy.  It is important to note 
that, ultimately, neither the Insurers nor the Bankruptcy Court 
raised any question regarding Patton’s qualifications, 
independence, undivided loyalty, or ability to be an effective 
advocate for future claimants apart from the purported ethical 
conflict arising out of Young Conaway’s work on Warren 
Pumps. 

 
The Insurers nonetheless contend that Young 

Conaway’s Warren Pumps representation prevents Patton 
from meeting the FCR appointment standard.  Essentially, they 
make two arguments: first, that Warren Pumps creates a direct 
conflict of interest between Patton and Continental and 
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National Union themselves, which requires his 
disqualification; and second, that his Warren Pumps 
connection taints his independence and ability to be an 
effective advocate on behalf of the future claimants’ interests.  
Neither are persuasive. 

i. Alleged Direct Conflict of Interest 

To the extent Continental and National Union argue that 
Warren Pumps requires Patton’s disqualification because of 
the direct conflict of interest it creates between the two 
companies and Patton, the Bankruptcy Court was correct in 
ruling that the prospective waiver disposed of this issue.  In 
that waiver provision, those Insurers acknowledged that Young 
Conaway maintained a “substantial corporate workout, 
bankruptcy[,] and insolvency practice,” and that they “agree[d] 
that [Young Conaway] may represent other clients (i) in 
workout, bankruptcy[,] and insolvency proceedings, and (ii) in 
connection with trusts established pursuant to section 524(g) 
of the Bankruptcy Code.”  JA 898.  They also agreed they 
“w[ould] not assert that this instant Engagement is a basis for 
disqualifying [Young Conaway] from representing others” in 
those bankruptcy-related matters if those Insurers were 
creditors of the debtor in those bankruptcies and if the interests 
of Young Conaway’s clients in those matters were “directly 
adverse” to the Insurers.15  JA 898–99.   

 
The Insurers next argue that it was impossible for them 

to have given informed consent to the conflict when it arose in 
the Imerys bankruptcy because Patton’s prepetition work as 
Proposed FCR was done pursuant to a non-disclosure 
agreement.  Even aside from the fact that the Insurers are 
sophisticated parties who were represented by both an agent 

 
15 Of course, this was subject to the condition that the 

future bankruptcy-related matters were not “the same matter or 
a matter substantially related to the same matter” as the one in 
which Young Conaway represented the Insurers.  JA 898.  For 
the reasons explained below, however, Continental and 
National Union have not met their burden to establish that this 
condition of the waiver was not met.  See, e.g., Satellite Fin. 
Planning Corp. v. First Nat’l Bank of Wilmington, 652 F. Supp. 
1281, 1283 (D. Del. 1987). 
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and that agent’s insurance counsel, their argument 
misapprehends what we require of valid prospective waivers.  
Prospective waivers do not necessitate a second round of 
consent when a future conflict actually arises; that would 
defeat the purpose of obtaining a prospective waiver in the first 
place.  Rather, the question is whether at the time of signing the 
prospective waiver the clients could give “truly informed 
consent” as to the potential conflicts that foreseeably might 
arise in the future.  Congoleum, 426 F.3d at 691; MODEL 
RULES OF PRO. CONDUCT, r. 1.7 cmt. 22 (“The effectiveness of 
such [prospective] waivers is generally determined by the 
extent to which the client reasonably understands the material 
risks that the waiver entails.”).  And the waiver at issue here 
was quite clear not only that Young Conaway might be 
involved in bankruptcy proceedings in which the Insurers 
would be creditors, but also that the firm was likely to be 
involved in FCR work specifically.     

 
As such, the Bankruptcy Court was justified in 

concluding that the Warren Pumps insurers would have known 
at the time of signing that there was a material risk that Young 
Conaway would be involved in the future in § 524(g) 
proceedings that would also involve insurance company 
creditors, a risk that materialized with the Imerys bankruptcy.16    
See, e.g., In re Fisker Auto. Holdings, Inc. S’holder Litig., 2018 
WL 3991470, at *3–4 (D. Del. Aug. 20, 2018) (upholding the 

 
16 Along similar lines, although we concluded supra 

that § 327 does not govern FCR appointments, we note that 
even the Insurer’s requested analysis under that section’s per 
se disqualification provision would have required more 
information regarding the Warren Pumps litigation.  In urging 
us to apply § 327’s requirements, the Insurers do not identify 
an actual (or even a potential or apparent) conflict other than 
the fact of Young Conaway’s involvement in the Warren 
Pumps litigation.  As recently explained, “a conflict is actual 
[for the purposes of § 327] when the specific facts before the 
bankruptcy court suggest that ‘it is likely that a professional 
will be placed in a position permitting it to favor one interest 
over an impermissibly conflicting interest.’”  Boy Scouts, 
— F.4th —, 2022 WL 1634643, at *4 (3d Cir. 2022) (quoting 
In re Pillotex, Inc., 304 F.3d 246, 254 (3d Cir. 2002)).  Those 
facts are lacking here. 
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validity of a prospective waiver based on an analysis of the 
waiver’s language and the sophistication of the parties).   

ii. Ability to Provide Effective Advocacy 

The Insurers’ only remaining argument is that because 
the Warren Pumps litigation “involve[d] substantially related 
issues” as will be raised in the Imerys Bankruptcy, JA 945, it 
impairs Patton’s ability to serve the future claimants’ interests.   

 
Their primary argument on this point is that a future 

claimant “would probably be displeased” with Patton’s 
appointment, “[e]specially when . . . this isn’t an unrelated 
case [to the Warren Pumps litigation]” and “[t]he arguments 
that [Young Conaway] was making in that case” about policy 
interpretation issues would be “adverse” to the arguments the 
FCR can be expected to make about the Insurers’ policies in 
this bankruptcy.17  Tran. 64.  But in typical conflicts analyses, 
“substantially related” does not refer to the similarities 
between the legal issues raised; rather, “[m]atters are 
‘substantially related’ . . . if they involve the same transaction 
or legal dispute or if there otherwise is a substantial risk that 
confidential factual information as would normally have been 
obtained in the prior representation would materially advance 
the client’s position in the subsequent matter.”  MODEL RULES 
OF PRO. CONDUCT r. 1.9 cmt. 3 (AM. BAR ASS’N 2020); see 
also RESTATEMENT (THIRD) OF LAW GOVERNING LAWYERS 
§ 132 (2000).   

 
Because the Insurers fail to show that Warren Pumps 

involved the same transactions or legal disputes as might be 
implicated by Patton’s future work as FCR in the Imerys 
bankruptcy, we can only say that the matters are “substantially 

 
17 Apart from this argument, the Insurers support their 

contention of the cases being “substantially related” with only 
vague assertions that in both cases, “(i) more than one 
corporate entity asserts a claim to insurance policy proceeds, 
(ii) insurers have contribution rights among insurers, and (iii) 
there are issues raised regarding whether excess policies owe 
defense obligations and to whom under what limitations and 
conditions,” JA 975-76. 
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related” if there is a “substantial risk” that Patton and Young 
Conaway will use in the Imerys bankruptcy any confidential 
information that Young Conaway obtained from its 
representation of Continental and National Union in Warren 
Pumps.  That is a fact-specific inquiry, see, e.g., Madukwe v. 
Del. State Univ., 552 F. Supp. 2d 452, 458 (D. Del. 2008), and 
the Insurers simply do not point to any facts that would 
establish any risk of weaponized confidential information.   

 
In any event, the Bankruptcy Court carefully considered 

this issue.  After it set out an appointment standard quite close 
in substance to that which we adopt today—one centered on 
Patton’s ability to serve the future claimants’ interests 
effectively and impartially—the Court requested additional 
disclosures concerning the particular matters it thought 
relevant to its determination of whether Patton met that 
standard.  One of those matters was Patton’s involvement in 
Young Conaway’s previously disclosed representation of 
“many if not all of the Certain Excess Insurance companies in 
insurance coverage litigation related to environmental 
liabilities, including asbestos liabilities.”  JA 32.  In response 
to that request, the Court received and considered not only 
Patton’s disclosures, but also the unsolicited supplemental 
objection of the Insurers raising the Warren Pumps conflict, 
Patton’s response to that objection, and several related 
declarations and exhibits.  And what they revealed only 
bolstered the Court’s confidence in Patton: that Young 
Conaway had implemented an ethical wall between its work on 
Warren Pumps and Patton’s work as FCR in the Imerys 
bankruptcy, that Patton himself was never involved in the 
Warren Pumps matter at all, and that Young Conaway had 
billed only a handful of hours to the matter since 2016 and none 
since 2018.  Given the state of the record on this issue and 
Patton’s reputation and qualifications for the FCR role, the 
Bankruptcy Court did not abuse its discretion in concluding 
that the alleged conflict would not impair Patton’s 
performance, and that his credentials, experience, and 
expertise would serve the future claimants’ interests with the 
required degree of independence and loyalty. 
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IV. CONCLUSION 

For the foregoing reasons, we will affirm the judgment 
of the District Court. 
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In re The Fairbanks Co., Case No. 18-41768-PWB (Bankr. N.D. Ga.): 
   

Debtor’s Motion for Entry of an Order (I) Approving the Settlement, Mutual Release and Policy 
Buyback Agreement Between the Debtor and The Travelers Indemnity Company and Its 

Affiliates, (II) Authorizing the Sale of Certain Insurance Policies, and (III) Recognizing Certain 
Related Relief in Connection with the Plan of Reorganization [Doc. No. 720] 

  



 

   

 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF GEORGIA 

ROME DIVISION 
 

IN RE: 
 
THE FAIRBANKS COMPANY, 
 

Debtor. 

Chapter 11 
 
Case No. 18-41768-PWB 
 
Judge Bonapfel 
 

 
DEBTOR’S MOTION FOR ENTRY OF AN ORDER (I) APPROVING 
THE SETTLEMENT, MUTUAL RELEASE AND POLICY BUYBACK 

AGREEMENT BETWEEN THE DEBTOR AND THE TRAVELERS INDEMNITY 
COMPANY AND ITS AFFILIATES, (II) AUTHORIZING THE SALE OF CERTAIN 

INSURANCE POLICIES, AND (III) RECOGNIZING CERTAIN RELATED 
RELIEF IN CONNECTION WITH THE PLAN OF REORGANIZATION 

 
The Fairbanks Company (the “Debtor”), as debtor and debtor-in-possession in the 

above-captioned case (this “Chapter 11 Case”), through its undersigned counsel, hereby moves 

(the “Motion”) this Court, pursuant to sections 105 and 363 of title 11 of the United States Code, 

11 U.S.C. § 101 et seq. (the “Bankruptcy Code”), and Rules 2002, 6004, and 9019 of the Federal 

Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), for the entry of an order:  

(i) approving, the Settlement, Mutual Release and Policy Buyback Agreement (the “Travelers 

Settlement Agreement”), dated as of April 29, 2021, between the Debtor and The Travelers 

Indemnity Company and its affiliates, Travelers Casualty and Surety Company (formerly known 

as The Aetna Casualty and Surety Company) and Travelers Casualty Company of Connecticut 

(formerly known as Aetna Casualty and Surety Company of Connecticut) (collectively, 

“Travelers”), a copy of which is attached hereto as Exhibit A; (ii) authorizing the sale to 

Travelers of the Debtor’s interest in certain insurance policies issued by Travelers, free and clear 

of any and all liens, claims, encumbrances, and interests therein; and (iii) recognizing and 

finding appropriate certain other relief that the Travelers Settlement Agreement requires to be 
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provided to Travelers upon the Effective Date of the Debtor’s plan of reorganization, and in 

support hereof, respectfully represents as follows: 

PRELIMINARY STATEMENT 

1. This Chapter 11 Case was filed to provide for the resolution of all current 

and future asbestos-related claims against the Debtor.  If approved, the Travelers Settlement 

Agreement will provide $714,639.32 for the benefit of current and future asbestos claimants 

through the establishment of an asbestos personal injury trust under the Debtor’s chapter 11 plan 

in accordance with section 524(g) of the Bankruptcy Code.   

2. On March 24, 2021, the Debtor, the Official Committee of Asbestos 

Claimants (the “Committee”), and James L. Patton, Jr. (the “Future Claimants’ Representative”), 

as the legal representative of the future asbestos claimants, jointly proposed the Plan of 

Reorganization of The Fairbanks Company Under Chapter 11 of the Bankruptcy Code [Doc. No. 

693].  Contemporaneously with filing this Motion, the Debtor, the Committee, and the Future 

Claimants’ Representative jointly proposed the First Amended Plan of Reorganization of The 

Fairbanks Company Under Chapter 11 of the Bankruptcy Code (as may be amended, modified, 

or supplemented from time to time, the “Plan”).1  The Plan contemplates the establishment of the 

Asbestos Trust into which the proceeds from the Travelers Settlement Agreement and certain 

other assets will be transferred.  The Asbestos Trust will assume liability for, and use its assets to 

review and resolve, the Asbestos Claims and compensate the eligible holders of those claims.   

3. In conjunction with the establishment of the Asbestos Trust, the Plan 

provides for the issuance of the Asbestos Channeling Injunction, which will enjoin any entity 

that holds or asserts, or that may in the future hold or assert, an Asbestos Claim from taking 

                                                 
1  Except as otherwise noted, capitalized terms used but not defined in this Motion have the meanings 

given in the Plan. 
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action for the purpose of directly or indirectly recovering on such Asbestos Claim from the 

Debtor, Travelers, and certain other protected parties.  Accordingly, if the Plan is confirmed, the 

sole recourse of any holder of an Asbestos Claim on account of such Asbestos Claim will be 

against the Asbestos Trust.   

4. Because the Travelers Settlement Agreement will provide additional 

funding for the Asbestos Trust and is conditioned upon confirmation of the Plan, the Debtor is 

seeking approval of the Travelers Settlement Agreement and confirmation of the Plan 

contemporaneously as part of a combined hearing. 

5. For the reasons set forth herein, approval of the Travelers Settlement 

Agreement is in the best interests of the Debtor, its estate, and its creditors, including all holders 

of Asbestos Claims.  Importantly, the Committee and the Future Claimants’ Representative 

support the relief requested in this Motion. 

JURISDICTION AND VENUE 

6. This Court has jurisdiction over this Motion pursuant to 28 U.S.C. §§ 157 

and 1334.  This is a core proceeding pursuant to 28 U.S.C. § 157(b)(2)(A), (L), (N), and (O).  

Venue is proper in this Court pursuant to 28 U.S.C. §§ 1408 and 1409. 

7. The statutory predicates for the relief requested herein are sections 105 

and 363 of the Bankruptcy Code.  Such relief is warranted under Bankruptcy Rules 2002, 6004, 

and 9019. 

BACKGROUND 

8. On July 31, 2018 (the “Petition Date”), the Debtor filed a voluntary 

petition for relief under chapter 11 of the Bankruptcy Code in the United States Bankruptcy 

Court for the Northern District of Georgia, Rome Division (the “Court”).  
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9. The Debtor continues in the management and operation of its business and 

properties as debtor-in-possession pursuant to sections 1107(a) and 1108 of the Bankruptcy 

Code.  No trustee or examiner has been appointed in this Chapter 11 Case. 

10. On October 11, 2018, the Office of the United States Trustee for Region 

21 appointed the Committee.  See Doc. No. 92. 

11. On April 17, 2019, the Court appointed the Future Claimants’ 

Representative for the purpose of protecting the shared interests of persons who might assert 

future asbestos-related demands against the Debtor.  See Doc. No. 260. 

A. The Debtor 

12. The Debtor is a Georgia corporation that manufactures customized 

industrial material handling equipment in its more than 200,000 square foot manufacturing and 

warehousing facility located in Rome, Georgia (the “Rome Facility”).  The Debtor is a premier 

supplier of casters, wheels, hand trucks, platform trucks, and dollies, used mostly by industrial 

plants, institutions, and truck lines.   

13. The Debtor acquired the Rome Facility in 1894, originally using it to 

manufacture portable platform wagon scales, railroad scales, hand trucks, and wheelbarrows.  

14. In 1907, the Debtor acquired facilities in Binghamton, New York, to start 

a valve manufacturing plant.  After acquisition of its facility in Binghamton, New York, the 

Debtor started manufacturing a line of bronze and iron valves that were used in commercial and 

industrial buildings and manufacturing plants.  Some of these valves contained asbestos packing.  

The asbestos-containing valves were produced solely at the Binghamton facility.  The Debtor 

sold the Binghamton facility in 1986, although it is not known when the Binghamton facility 
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ceased using asbestos-containing gaskets and packing in its valves.  The Rome Facility never 

produced or distributed asbestos-containing products. 

B. Asbestos And Insurance Litigation 

15. As a result of its production of bronze and iron valves at its Binghamton, 

New York facility that contained asbestos packing, for many years, the Debtor has been a 

defendant in litigation in multiple jurisdictions in which claimants seek money for personal 

injury and wrongful death as a result of alleged exposure to asbestos-containing products 

manufactured, sold, or distributed by the Debtor.  As of the Petition Date, the Debtor estimated 

that there were approximately 1,100 Asbestos Claims outstanding against the Debtor in various 

jurisdictions around the country. 

16. Prior to commencement of this Chapter 11 Case, numerous insurers issued 

insurance policies to the Debtor for general commercial liabilities, including coverage for 

Asbestos Claims, including, without limitation, Liberty Mutual Insurance Company (“Liberty 

Mutual”), National Union Fire Insurance Company of Pittsburgh, Pa. (“National Union”), 

Fireman’s Fund Insurance Company (“Firemen’s Fund”), AXA Royale Belge (“AXA”), The 

Hartford Insurance Company (“Hartford”), Travelers, and American Motorists Insurance 

Company, which later merged into Lumbermens Mutual Casualty Company (“Lumbermens”). 

17. Travelers issued certain Insurance Policies (as such term is defined in the 

Travelers Settlement Agreement) to the Debtor for coverage including, without limitation, 

commercial property, automobile, commercial general liability insurance, and/or excess liability 

insurance coverage. 

18. Each of the coverages available under the Insurance Policies is subject to 

specific terms and conditions, which vary from coverage to coverage.  With respect to the 
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general liability coverage issued by Travelers, Travelers asserted that the limit of liability for 

which the Debtor had previously sought coverage for Asbestos Claims was exhausted and, as a 

result, Travelers had no further duty to defend the Debtor under that coverage.  The Debtor 

contended that the terms and conditions of the excess liability coverage obligated Travelers to 

participate in the defense of Asbestos Claims against the Debtor.  See Doc. No. 534.  The 

Insurance Policies make clear that the defense expenses incurred by Travelers on account of this 

obligation will be paid by Travelers, and will not reduce the limits of coverage available to the 

Debtor.  See id. 

19. Between 2005 and 2016, certain of the Debtor’s insurers participated in a 

cost-sharing arrangement (as modified from time to time) for defense and indemnity costs related 

to the Asbestos Claims, to which the Debtor was not a party.  Historically, the insurers who were 

parties to the cost-sharing arrangement typically provided under a reservation of rights coverage 

for 100% of the Debtor’s defense and indemnity costs.  On multiple occasions while the cost-

sharing arrangement was in effect, one or more of the Debtor’s insurers would assert that the 

Debtor has an obligation to participate by paying a share of the defense and indemnity costs for 

the Asbestos Claims.  The Debtor repeatedly declined to participate in funding any payment of 

those costs, on the basis that it had no obligation to participate. 

20. On June 25, 2013, the Debtor filed a complaint in Georgia state court 

against Liberty Mutual, National Union, Fireman’s Fund, AXA, Hartford, Travelers, and the 

Georgia Insurers Insolvency Pool (the “Pool”).  The Debtor asserted breach of contract claims 

against National Union and Liberty Mutual and sought a declaratory judgment against all 

insurer-defendants to determine (i) the parties’ respective rights and liabilities regarding the 
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effect of Lumbermens’ liquidation and (ii) the insurer defendants’ coverage obligations under the 

applicable policies (the “Coverage Action”). 

21. On July 18, 2013, the Coverage Action was removed to the United States 

District Court for the Northern District of Georgia.  Between August 2013 and February 2014, 

the insurer-defendants answered the Coverage Action complaint.  None of the insurer-defendants 

asserted cross-claims against one another, and only AXA asserted counterclaims against the 

Debtor.  On November 22, 2013, the Pool was terminated as a party to the Coverage Action.  In 

February 2015, the Coverage Action was transferred to the United States District Court for the 

Southern District of New York (the “Coverage Court”).  On August 12, 2016, AXA and Hartford 

were dismissed from the Coverage Action by stipulation of the parties. 

22. The Coverage Action remains pending with respect to the Debtor’s 

declaratory judgment claims against Travelers.  Since July 31, 2018, the Coverage Action has 

been stayed as a result of the commencement of this Chapter 11 Case. 

C. Travelers Proof of Claim Litigation 

23. On or about November 14, 2018, Travelers filed a claim (the “Travelers 

Claim”) against the Debtor for defense payments made by Travelers on behalf of the Debtor 

under a full reservation of rights, including the right to recoup, in excess of the amount owed by 

Travelers under the terms of the Insurance Policies in the amount of $443,269.91.  See Travelers 

Claim at 1-2.   

24. Travelers further alleged that it “has contingent and/or unliquidated claims 

relating to, or arising out of, the [Insurance] Policies and any other agreements,” but believed 

that “there are no amounts presently due and owing as of the date of this Proof of Claim with 

respect to such contingent and/or unliquidated claims.”  See id. at 2. 
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25. On July 8, 2020, the Debtor objected to the Travelers Claim on the basis 

that Travelers failed to allege sufficient facts that, if true, would demonstrate a legal right to 

payment from the Debtor under the Insurance Policies or applicable law.  See Doc. No. 534.  The 

contested matter commenced as a result of the Debtor’s objection to the Travelers Claim is 

referred to herein as the “POC Litigation.” 

26. On October 26, 2020, Travelers filed its Response to Debtor’s Objection 

to Claim Filed By Travelers Indemnity Company [Claim No. 177]. See Doc. No. 606. 

27. On November 18, 2020, the Court entered its Scheduling Order [Doc. No. 

621] (the “Scheduling Order”), which set forth deadlines for the POC Litigation and scheduled 

an evidentiary hearing on March 11, 2021.  See Doc. No. 621. 

28. On February 19, 2021, the Court entered an Amended Scheduling Order 

that extended the discovery and briefing deadlines and adjourned the hearing on the POC 

Litigation to May 20, 2021, to allow the parties sufficient time to memorialize the Travelers 

Settlement Agreement.  See Doc. No. 672. 

29. On April 9, 2021, the Court entered an Order staying the POC Litigation 

in its entirety pending further order of the Court, including, without limitation, all remaining 

dates and deadlines established in the Scheduling Order, as amended.  See Doc. No. 707. 

SUMMARY OF THE TRAVELERS SETTLEMENT AGREEMENT 

30. During the course of the POC Litigation, the Debtor and Travelers 

engaged in arms’ length, good faith settlement negotiations in an effort to reach a global 

resolution of all disputes between the parties, including the POC Litigation and the disputes 

between them in the Coverage Action.  The Travelers Settlement Agreement is the product of 

those negotiations and results in, among other things, Travelers’ agreement to pay a settlement 
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amount to the Asbestos Trust in the aggregate amount of $714,639.32 and buy back the 

Insurance Policies free and clear of all claims, liens, encumbrances and other interests. 

31. The Travelers Settlement Agreement resolves all claims of the Debtor and 

Travelers against each other in respect of all of the Insurance Policies (as such term is defined in 

the Travelers Settlement Agreement), including all claims and causes of action asserted in the 

Coverage Action and the POC Litigation.   

32. The material terms of the Travelers Settlement Agreement can be 

summarized as follows:2 

a. Settlement Amount/Purchase Price.  Travelers will pay a total of $714,639.32 to 
the Asbestos Trust within thirty (30) after the Effective Date (as that date is 
defined in the Travelers Settlement Agreement) plus waive and release its right to 
payment under the Travelers Claim (collectively, the “Travelers Settlement 
Proceeds”). 

b. Sale and Policy Buyback.  All Insurance Policies will be sold back to Travelers 
free and clear of all Interests (as that term is defined in the Travelers Settlement 
Agreement) of any Entity (as that term is defined in the Travelers Settlement 
Agreement). 

c. Cessation of POC Litigation.  The Debtor and Travelers will cease the POC 
Litigation, and Travelers will not object to the proposed Plan nor serve or compel 
any discovery in connection with the Chapter 11 Case, provided that (i) the 
Debtor does not include any provision in the Plan that adversely affects the rights 
or benefits of Travelers under the Travelers Settlement Agreement, and (ii) the 
Debtor does not act, or fail to act, in such a way that otherwise violates, or is 
contrary to, the agreements and covenants contained in the Travelers Settlement 
Agreement. 

d. Mutual Release.  The Debtor and Travelers agreed to mutual releases for any and 
all claims relating to the Insurance Policies, including all claims and causes of 
action asserted in the Coverage Action and the POC Litigation. 

e. Insurance Policy Injunction.  The Travelers Settlement Agreement is conditioned 
upon the issuance of the Insurance Policy Injunction contained in the Plan 
pursuant to sections 105(a) and 363 of the Bankruptcy Code. 

                                                 
2  This is a summary only.  Reference should be made to the complete Travelers Settlement Agreement 

attached hereto as Exhibit A.  The terms of the Travelers Settlement Agreement shall supersede the 
terms of this summary in all instances. 
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f. Asbestos Channeling Injunction.  The Travelers Settlement Agreement also is 
conditioned upon the issuance of the Asbestos Channeling Injunction contained in 
the Plan pursuant to section 524(g) of the Bankruptcy Code.   

33. The Debtor believes that the Travelers Settlement Agreement is fair and 

equitable and in the best interests of its estate.  The Travelers Settlement Agreement will result in 

$714,639.32 being paid to the Asbestos Trust for the benefit of holders of Asbestos Claims.  

Importantly, the settlement will avoid the risk of an adverse decision in the Coverage Action and 

the POC Litigation, which could reduce the insurance proceeds available or result in an allowed 

claim against the Debtor’s estate, and avoid the costs of such litigation. 

RELIEF REQUESTED 

34. Through this Motion, the Debtor requests that the Court enter an order:  

(i) approving the Travelers Settlement Agreement pursuant to Bankruptcy Rule 9019; 

(ii) authorizing the sale, transfer, and conveyance by the Debtor of its interest in the Insurance 

Policies to Travelers, free and clear of any Interests pursuant to sections 363(b), (f), and (m) of 

the Bankruptcy Code; and (iii) recognizing and finding that the requirements under the Travelers 

Settlement Agreement, including that Travelers receive the benefit of the Asbestos Channeling 

Injunction and the Insurance Policy Injunction under the Plan, are appropriate and, to the extent 

that this Court confirms the Plan as required by the Travelers Settlement Agreement, will be met 

upon the Effective Date. 

BASIS FOR RELIEF 

A. The Court Should Approve The Travelers Settlement Agreement Under 
Bankruptcy Rule 9019. 

35. Bankruptcy Rule 9019 provides that “[o]n motion by the trustee [or debtor 

in possession] and after notice and a hearing, the court may approve a compromise or 

settlement.”  Fed. R. Bankr. P. 9019(a).  Compromises are a normal part of the bankruptcy 
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process.  Protective Comm. for Indep. Stockholders of TMT Trailer Ferry, Inc. v. Anderson, 390 

U.S. 414, 424 (1968).  As a matter of policy, compromises and settlements are favored in order 

to minimize litigation.  See Matter of Marvelay, LLC, No. 18-69019-LRC, 2019 WL 3334706, at 

*6 (Bankr. N.D. Ga. July 23, 2019) (“‘[S]ettlements are favored in bankruptcy’ . . . .”); cf. In re 

Cohen, 6 B.R. 708, 711 (Bankr. N.D. Ga. 1980) (“Georgia law favors settlements and cessation 

of litigation.”). 

36. The decision to approve a settlement is within a bankruptcy court’s 

discretion.  See In re Jiangbo Pharm., Inc., 520 B.R. 316, 321 (Bankr. S.D. Fla. 2014), aff’d sub 

nom. Brophy v. Salkin, 550 B.R. 595 (S.D. Fla. 2015) (“The Court has broad discretion to 

approve a compromise or settlement.”) (citations omitted).  “[A] settlement should be approved 

unless it falls below the lowest point in the range of reasonableness.”  Id. (citations and internal 

quotation marks omitted). 

37.  In determining whether a proposed settlement is fair and equitable, 

neither an evidentiary hearing nor a rigid mathematical analysis is required.  Tri-State Fin., LLC 

v. Lovald, 525 F.3d 649, 655 (8th Cir. 2008), cert. denied, 555 U.S. 1046 (2008); In re Am. 

Reserve Corp., 841 F.2d 159, 163 (7th Cir. 1987) (minitrial not required).  “[T]he Court is ‘not 

required to hold a mini-trial on the issues involved in the case being compromised,’ but rather is 

obligated to canvass ‘the issues and see whether the settlement falls below the lowest point in the 

range of reasonableness.’”  Matter of Marvelay, LLC, 2019 WL 3334706, at *6 (citations 

omitted); see also Tri-State Fin., LLC v. Lovald, 525 F.3d at 654 (noting that the court is 

required only to “determine that the settlement does not fall below the lowest point in the range 

of reasonableness”); In re Jiangbo Pharm., Inc., 520 B.R. at 321. 
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38. The Court should consider the following relevant factors:  (1) the 

probability of success in litigation; (2) the likely difficulties in collection; (3) the complexity of 

the litigation involved, and the expense, inconvenience and delay necessarily attending it; and 

(4) the paramount interest of the creditors.  See In re Chira, 567 F.3d 1307, 1312 (11th Cir. 2009) 

(citing In re Justice Oaks II, Ltd., 898 F.2d 1544, 1549 (11th Cir. 1990)) (the “Justice Oaks 

Factors”).  Courts consider the Justice Oaks Factors to determine “the fairness, reasonableness 

and adequacy of a proposed settlement agreement.”  In re Chira, 567 F.3d at 1312 (citations and 

internal quotation marks omitted).  All of the Justice Oaks Factors are met here. 

39. In resolving its coverage disputes with Travelers, the Debtor reviewed, 

among other things, the Insurance Policies and applicable law and determined that $714,639.32 

was an equitable settlement payment given potential litigation outcomes.  Among the 

considerations that led to this conclusion are the following: 

a. In the Coverage Action, Travelers asserted that under applicable law, 
Travelers’ allocable share of coverage obligations for Asbestos Claims 
was small and would grow smaller as the number of years since the 
Debtor last purchased policies that cover asbestos-related liabilities 
increased.  Travelers also asserted other defenses to any coverage 
obligations for Asbestos Claims under the Insurance Policies.  The Debtor 
contested Travelers’ positions.  These disputes all raised complicated 
issues of law, including choice-of-law issues.  In the absence of the 
Travelers Settlement Agreement, litigation of these complex issues would 
go forward. 

b. In the absence of the Travelers Settlement Agreement, there is a 
significant possibility that Travelers would be obligated to pay, at most, 
only a relatively small percentage share of defense and indemnity costs for 
Asbestos Claims over time (instead of in an up-front lump sum), as a 
matter of applicable law on allocation.  In light of Travelers’ positions on 
its coverage obligations under the Insurance Policies, there is no certainty 
as to whether or when Travelers might provide coverage in an amount that 
equals or exceeds the settlement amount in coverage for Asbestos Claims 
in the absence of the Travelers Settlement Agreement. 

c. In the absence of the Travelers Settlement Agreement, the POC Litigation 
would continue and, if Travelers prevailed, it would have an allowed 
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claim against the Debtor’s estate in an unknown amount potentially as 
high as $443,269.91, which would have reduced funds otherwise available 
to pay holders of Asbestos Claims. 

d. Even if the disputes raised in the Coverage Action and the POC Litigation 
were resolved in the Debtor’s favor, the Debtor anticipates that it would 
take a significant amount of time, effort, and legal fees to try to collect 
defense and indemnity from Travelers in the tort system, and the Debtor 
may lack sufficient cash flow to pursue its remedies aggressively. 

40. Given the significant risks inherent in continuing to litigate any dispute 

with Travelers in relation to the settled Insurance Policies, the recovery provided for in the 

Travelers Settlement Agreement must be viewed as significant and propitious for the Debtor and 

its creditors.  Considering the range of reasonable outcomes of those disputes, the resolution 

afforded by the Travelers Settlement Agreement certainly exceeds the lowest point in the range 

of reasonableness. 

41. The Coverage Action and the POC Litigation are complex litigation that 

involve the interpretation of a number of different Insurance Policies and agreements and 

litigation of hotly disputed legal theories and defenses.  Although the Debtor is confident in the 

merits of its position, there can be no guarantee that the Debtor ultimately will be completely 

successful in litigation.  Moreover, there is the prospect that the litigation could continue for 

several years, including appeals, and the possibility that it could produce a mixed result for the 

Debtor.  Entry into the Travelers Settlement Agreement eliminates substantial uncertainties.  

Accordingly, in the Debtor’s business judgment, the third factor weighs in favor of approval of 

the Travelers Settlement Agreement. 

42. The support of the Committee and the Future Claimants’ Representative 

for approval of the Travelers Settlement Agreement demonstrates that such approval is in the 

paramount interest of creditors.  See In re Martin, 91 F.3d 389, 393 (3d Cir. 1996) (court must 

consider “paramount interest of the creditors” when approving settlements under Rule 9019); In 
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re Matco Elecs. Grp., Inc., 287 B.R. 68, 76-77 (Bankr. N.D.N.Y. 2002) (“[When approving a 

settlement,] a major consideration for the Court is the interests of the unsecured creditors . . . .”).  

The Committee and the Future Claimants’ Representative, along with the Debtor, believe that the 

approval of the Travelers Settlement Agreement serves the paramount interests of creditors 

because, among other reasons, it (i) resolves and thereby eliminates the disputes between the 

Debtor and Travelers in the Coverage Action and the POC Litigation, in exchange for the 

Travelers Settlement Proceeds, which are in an amount acceptable to asbestos creditors, 

(ii) makes the Travelers Settlement Proceeds more immediately accessible than had the Debtor 

continued to litigate with Travelers, and (iii) facilitates the fair and efficient distribution of the 

Travelers Settlement Proceeds to holders of Asbestos Claims.   

43. Under the circumstances of this Chapter 11 Case, where, the settlement to 

be approved concerns the insurance funds that will ultimately be transferred to a trust and 

devoted to compensating asbestos claims, the support from the Committee and the Future 

Claimants’ Representative is significant and weighs heavily in favor of approving the Travelers 

Settlement Agreement.  See Travelers Cas. & Sur. Co. v. Future Claimants Representative, No. 

CIVA 07-2785 FLW, 2008 WL 821088, at *8 n.8 (D.N.J. Mar. 25, 2008) (focusing on creditor 

view of insurance settlements that will fund asbestos trust because debtor “has no direct 

pecuniary interest in the amount of the insurance settlements [and] the true beneficiaries of the 

insurance are the asbestos claimants”). 

44. For the foregoing reasons, the Travelers Settlement Agreement satisfies 

the requirements of Bankruptcy Rule 9019. 
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B. The Court Should Approve The Sale Of The Insurance Policies To Travelers Under 
Section 363 Of The Bankruptcy Code. 

45. Section 363(b)(1) of the Bankruptcy Code provides that a debtor-in-

possession may sell property of the estate “other than in the ordinary course of business” after 

notice and a hearing.  11 U.S.C. § 363(b)(1).  Courts have recognized that insurance policies are 

property of a debtor’s estate, which may be sold with court approval under section 363 of the 

Bankruptcy Code.  See, e.g., MacArthur Co. v. Johns-Manville Corp. (In re Johns-Manville 

Corp.), 837 F.2d 89, 92-93 (2d Cir. 1988) (because numerous courts have determined that a 

debtor’s insurance policies are estate property, court authorized a settlement of the debtor’s 

insurance coverage claims pursuant to the court’s authority to approve the sale of the debtor’s 

property); Estate of Lellock v. Prudential Ins. Co., 811 F.2d 186, 189 (3d Cir. 1987) (same). 

46. A debtor’s sale of property outside the normal course should be authorized 

pursuant to section 363 of the Bankruptcy Code as long as a sound business purpose exists for 

doing so.  See, e.g., In re Schipper, 933 F. 2d 513, 515 (7th Cir. 1991); Stephens Indus., Inc. v. 

McClung, 789 F.2d 386, 390 (6th Cir. 1989); In re Lionel Corp., 722 F.2d 1063, 1070-71 (2d 

Cir. 1983); In re Diplomat Const., Inc., 481 B.R. 215, 218 (Bankr. N.D. Ga. 2012).  The Debtor’s 

sale of the Insurance Policies to Travelers is an integral component of the Travelers Settlement 

Agreement in exchange for which the Debtor and the Asbestos Trust will receive the benefit of 

the Travelers Settlement Proceeds.  In turn, payment of the Travelers Settlement Proceeds will 

provide additional funding for the Asbestos Trust and contribute to the fair and efficient 

administration of Asbestos Claims by the Asbestos Trust.  Accordingly, a sound business 

purpose exists for the sale of the Insurance Policies. 

47. Section 363(f) of the Bankruptcy Code provides that the debtor-in-

possession may sell property “free and clear of any interest in such property of an entity other 
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than the estate” if at least one of the following conditions is satisfied:  (1) applicable 

nonbankruptcy law permits sale of such property free and clear of such interest; (2) such entity 

consents; (3) such interest is a lien and the price at which such property is to be sold is greater 

than the aggregate value of all liens on such property; (4) such interest is in bona fide dispute; or 

(5) such entity could be compelled, in a legal or equitable proceeding, to accept a money 

satisfaction of such interest.  11 U.S.C. § 363(f)(1)-(5).  Section 363(f) authorizes a sale free and 

clear of “interests,” not merely liens, and thus permits a sale of property free and clear of all 

claims and interests of any entity that “are derivative of the debtor’s rights in that property.”  In 

re Dow Corning Corp., 198 B.R. 214, 244 (Bankr. E.D. Mich. 1996). 

48. The Insurance Policies may be sold free and clear of all liens, 

encumbrances, and other interests of any entity pursuant to sections 363(f)(2), (f)(4) or (f)(5) of 

the Bankruptcy Code.   

49. First, Entities that receive notice of the Travelers Settlement Agreement 

and fail to object should be deemed to have consented to the Travelers Settlement Agreement for 

purposes of section 363(f)(2) of the Bankruptcy Code.  See, e.g., In re Dura Auto. Sys., Inc., No. 

06-11202 KJC, 2007 WL 7728109, at *6 (Bankr. D. Del. Aug. 15, 2007) (concluding that 

creditors who do not object to the asset sale are “deemed to have consented pursuant to section 

363(f)(2) of the Bankruptcy Code.”); In re James, 203 B.R. 449, 453 (Bankr. W.D. Mo. 1997) 

(section 363(f)(2) satisfied where secured creditor had notice and failed to object to proposed 

sale and thus “implicitly conveyed its consent to the sale”); In re Elliot, 94 B.R. 343, 345-46 

(E.D. Pa. 1988) (implied consent sufficient to authorize section 363(f)(2) sale; consent implied 

from non-debtor that “received notice of the proposed sale and also admits that it did not file any 
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timely objection”).  Non-objectors should be deemed to have consented to the sale for purposes 

of section 363(f)(2) of the Bankruptcy Code. 

50. Second, to the extent any objections are filed, the Insurance Policies may 

be sold free and clear of all claims and interests pursuant to either section 363(f)(4) of the 

Bankruptcy Code.  A sale free and clear is appropriate under section 363(f)(4) because the 

interests of the holders of such claims plainly are “in bona fide dispute” here.  See In re Johns-

Manville Corp., 837 F.2d at 93 (holding that vendor’s alleged rights under certain endorsements 

for indemnity for asbestos claims was in bona fide dispute because a dispute existed as to 

whether “the product liability limits on the policies to which the vendor endorsements attach 

have been exhausted”).  In particular, to the extent an objector is asserting the right as an insured 

under the Insurance Policies, the Debtor disputes the interest of such entity as an insured under 

such Insurance Policies.  To the extent an objector is an asbestos plaintiff asserting a right to 

recover directly from Travelers under the Insurance Policies, the Debtor has not conceded that 

any particular Asbestos Claim is payable in the amount sought by the claimant or at 

all.  Accordingly, the interest of any objector in the Insurance Policies is in dispute.  In short, 

there are a number of actual unresolved “disputes” with respect to the claims and interests that 

makes section 363(f)(4) of the Bankruptcy Code applicable to a sale of the Insurance Policies. 

51. Third, under section 363(f)(5) of the Bankruptcy Code, any holder of an 

Asbestos Claim that objects to the sale could be compelled to accept a money satisfaction for the 

holder’s interests.  Indeed, the potential right to a money satisfaction is likely the only interest 

such claim or interest holder could have in the Insurance Policies.  For this reason, courts have 

approved the sale of insurance policies free and clear of asbestos claims pursuant to section 

363(f)(5) of the Bankruptcy Code.  See, e.g., In re Thorpe Insulation Co., No. 07-19271 (BB), 
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Doc. Nos. 1676 and 1677 (Bankr. C.D. Cal. Nov. 25, 2008); In re Burns and Roe Enters., Inc., 

Case No. 00-41610 (RG), Doc. No. 1200 (Bankr. D.N.J. Feb. 17, 2005). 

52. Section 363(m) of the Bankruptcy Code provides that “[t]he reversal or 

modification on appeal of an authorization under [section 363(b) or (c)] of a sale or lease of 

property does not affect the validity of a sale or lease under such authorization to an entity that 

purchased or leased such property in good faith.”  11 U.S.C. § 363(m). 

53. The Travelers Settlement Agreement, including the related sale of the 

Insurance Policies, was negotiated in good faith between the Debtor and Travelers.  As a result 

of those arm’s-length negotiations, Travelers is entitled to the protections under section 363(m) 

of the Bankruptcy Code. 

D. To The Extent The Plan Is Confirmed As Filed, And As Required By the Travelers 
Settlement Agreement, The Asbestos Channeling Injunction Will Extend To 
Travelers On The Plan’s Effective Date. 

54. Section 524(g) of the Bankruptcy Code permits the Court, provided all the 

conditions set forth in the section are met, to approve a plan of reorganization that channels all 

present and future asbestos claims to a trust established under the plan, and to provide an 

injunction for the benefit of certain designated protected parties, including insurers.  11 U.S.C. 

§ 524(g)(4)(B)(ii).  Through the Plan, the Debtor seeks the establishment of the Asbestos Trust 

under section 524(g) of the Bankruptcy Code.  The consummation of the Travelers Settlement 

Agreement is conditioned on Travelers receiving the benefit of the Asbestos Channeling 

Injunction under the Plan. 

55. The Plan, by its terms, extends the Asbestos Channeling Injunction to 

protect Travelers, among other Protected Parties.  Thus, if the Plan is confirmed as filed, 

Travelers will receive the benefit of the Asbestos Channeling Injunction, and the requirements of 
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the Travelers Settlement Agreement in that regard will have been satisfied, on the Plan’s 

Effective Date. 

E. To The Extent The Plan Is Confirmed As Filed, And As Required By the Travelers 
Settlement Agreement, The Insurance Policy Injunction Will Extend To Travelers 
On The Plan’s Effective Date. 

56. To effectuate and supplement the “free and clear” nature of the sale of the 

Insurance Policies to Travelers pursuant to section 363(f) of the Bankruptcy Code, Travelers has 

conditioned consummation of the Travelers Settlement Agreement upon receiving an injunction 

enjoining all claims against Travelers relating to the Insurance Policies.   

57. To this end, the Plan includes the Insurance Policy Injunction.  Consistent 

with the policy buyback contemplated in the Travelers Settlement Agreement, the Insurance 

Policy Injunction in the Plan would operate to prevent all persons and Entities who hold or 

assert, or may in the future hold or assert, any claim against the Debtor arising out of or in 

connection with the activities covered by the Insurance Policies, or in connection with the 

Debtor’s activities giving rise to claims made or to be made under the Insurance Policies, or any 

other person who may claim to be an insured, additional insured, or otherwise entitled to any 

benefit under the Insurance Policies, from asserting any claim or right to entitlement, or taking 

any other action against Travelers, for the purpose of obtaining any recovery or other relief from 

Travelers or under or in connection with the Insurance Policies.  

58. Consequently, to the extent that the Plan is confirmed as filed, and 

consistent with and as required by the Travelers Settlement Agreement, Travelers will receive 

the benefit of the Insurance Policy Injunction, and the requirements of the Travelers Settlement 

Agreement in that regard will have been satisfied, on the Plan’s Effective Date. 

59. The Court has authority to issue the Insurance Policy Injunction pursuant 

to section 105(a) of the Bankruptcy Code, which provides that “[t]he court may issue any order, 
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process, or judgment that is necessary or appropriate to carry out the provisions of this title.”  11 

U.S.C. § 105.  Issuance of an order containing the Insurance Policy Injunction is necessary and 

appropriate to carry out and enforce the “free and clear” nature of the sale of the Policies to 

Travelers under the Travelers Settlement Agreement pursuant to section 363(f) of the 

Bankruptcy Code. 

60. The basis and appropriateness of the Insurance Policy Injunction in 

connection with a policy buyback under section 363(f) of the Bankruptcy Code is well-

established.  As the Court in In re Dow Corning Corp. observed:     

Courts have long recognized that inherent within the authority to 
sell estate property free and clear of liens is the power to enjoin 
creditors from pursuing the purchaser of such property.  
Nevertheless, more explicit protection is often needed to effectuate 
this important aspect of a § 363 sale.  In other words, an actual 
injunction barring creditors from suing a purchaser of estate assets 
is sometimes necessary and appropriate to give the ‘free and clear’ 
aspect of  § 363(f) meaning.  When this is the case, a court has the 
power to ‘issue an [] order . . . necessary or appropriate to carry out 
[§363(f), one of] the provisions of the [Bankruptcy Code].’  11 
U.S.C. §105(a). 

In re Dow Corning Corp., 198 B.R. at 245 (certain internal citations omitted). 

61. Courts in similar chapter 11 asbestos cases have issued insurance policy 

injunctions.  In re Geo. V. Hamilton, Inc., No. 15-23704 (GLT), Doc. No. 1831 (Bankr. W.D. Pa. 

Feb. 27, 2018); In re Oakfabco., No. 15-27062 (JBS), Doc. No. 764 (Bankr. N.D. Ill. Dec. 18, 

2018); In re Metex Mfg. Corp., No. 12-14554 (CGM), Doc. Nos. 554 and 555 (Bankr. S.D.N.Y. 

June 23, 2014); In re Global Indus. Technologies, Inc., et al., No. 02-21626 (JKF), Doc. No. 

9444 (Bankr. W.D. Pa. Sept. 24, 2007); In re Pittsburgh Corning Corp., No. 00-22876 (JKF), 

Doc. No. 7711 (Bankr. W.D. Pa. May 15, 2013).   

62. Accordingly, the issuance of the Insurance Policy Injunction as part of the 

Plan is appropriate. 
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NOTICE OF MOTION AND SETTLEMENT AGREEMENT 

63. The notice program relating to the Motion and the Travelers Settlement 

Agreement is set forth in the Debtor’s Motion for Entry of an Order (I) Approving Disclosure 

Statement Regarding Plan of Reorganization; (II) Establishing Procedures for Solicitation and 

Tabulation of Votes on the Plan; (III) Approving the Form of Ballots; (IV) Scheduling a Hearing 

to Consider Confirmation of the Plan and Approval of Related Insurance Settlement Agreements; 

(V) Approving Procedures for the Notice of Hearing to Consider Confirmation of the Plan and 

Approval of Related Insurance Settlement Agreements and for Filing Objections Thereto; and 

(VI) Granting Related Relief [Doc. No. 694] (the “Solicitation Procedures Motion”).  The 

Solicitation Procedures Motion contemplates that notice of this Motion and the hearing thereon 

will be mailed to the persons and entities, and published in such manner, as approved by the 

Court.   

NO PRIOR REQUEST 

64. No previous request for the relief sought herein has been made to this 

Court or any other court. 

WHEREFORE, the Debtor respectfully requests that the Court enter an order, 

substantially in the form attached hereto as Exhibit B:  (i) approving the Travelers Settlement 

Agreement pursuant to Bankruptcy Rule 9019; (ii) authorizing the sale, transfer, and conveyance 

by the Debtor of its interest in the Insurance Policies to Travelers, free and clear of any and all 

Interests pursuant to sections 363(b), (f), and (m) of the Bankruptcy Code; (iii) recognizing and 

finding that the requirements under the Travelers Settlement Agreement, including that Travelers 

receive the benefit of the Asbestos Channeling Injunction and the Insurance Policy Injunction 
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under the Plan upon the Effective Date of the Plan, are appropriate; and (iv) granting such other 

and further relief as may be just and proper. 

Dated:  April 29, 2021   Respectfully submitted, 
  

By: /s/ Luke A. Sizemore    
REED SMITH LLP 
Paul M. Singer, Esq. (admitted pro hac vice) 
Andrew J. Muha, Esq. (admitted pro hac vice) 
Luke A. Sizemore, Esq. (admitted pro hac vice) 
225 Fifth Avenue, Suite 1200 
Pittsburgh, PA 15222 
Telephone: (412) 288-3131 
Facsimile: (412) 288-3063 
Email:  psinger@reedsmith.com 
Email:  amuha@reedsmith.com 
Email:  lsizemore@reedsmith.com 
 
OGIER, ROTHSCHILD & ROSENFELD, PC 
William L. Rothschild (GA Bar I.D. 616150) 
Sandy Springs Office 
450 Winfield Glen Court 
Sandy Springs, GA 30342 
Telephone:  (404) 525-4000 
Facsimile:  (678) 381-1175 
Email:  br@orratl.com 
 

      Attorneys for the Debtor and Debtor in Possession
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CERTIFICATE OF SERVICE 
 

  I hereby certify that a true and correct copy of the within Debtor’s Motion for 

Entry of an Order (I) Approving The Settlement, Mutual Release and Policy Buyback Agreement 

Between the Debtor and the Travelers Indemnity Company and its Affiliates, (II) Authorizing the 

Sale of Certain Insurance Policies, and (III) Recognizing Certain Related Relief in Connection 

with the Plan of Reorganization was caused to be served on April 29, 2021, via transmission of 

Notices of Electronic filing generated by the CM/ECF System to those parties registered to 

received Notices of Electronic Filing in this case. 

Dated:  April 29, 2021    /s/ Luke A. Sizemore    
            Luke A. Sizemore 
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EXHIBIT A 
 

Travelers Settlement Agreement 
 

(Attached) 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF GEORGIA 

ROME DIVISION 
 

IN RE: 
 
THE FAIRBANKS COMPANY, 
 

Debtor. 

Chapter 11 
 
Case No. 18-41768-PWB 
 
Judge Bonapfel 
 

 
ORDER (I) APPROVING THE SETTLEMENT, MUTUAL RELEASE AND 
POLICY BUYBACK AGREEMENT BETWEEN THE DEBTOR AND THE 

TRAVELERS INDEMNITY COMPANY AND ITS AFFILIATES, (II) AUTHORIZING 
THE SALE OF CERTAIN INSURANCE POLICIES, AND (III) APPROVING CERTAIN 

RELATED RELIEF IN CONNECTION WITH THE PLAN OF REORGANIZATION 
 

A hearing having been held (the “Hearing”) to consider the motion (the 

“Motion”), filed in the above-captioned chapter 11 case (this “Chapter 11 Case”) on [•], 2021, of 

The Fairbanks Company (the “Debtor”) for the entry of an order pursuant to 11 U.S.C. §§ 105 

and 363 of the Bankruptcy Code and Fed. R. Bankr. P. 2002, 6004, and 9019:  (i) approving the 

Settlement, Mutual Release and Policy Buyback Agreement, dated April [•], 2021, which is 

attached to the Motion as Exhibit A (the “Travelers Settlement Agreement”),1 pursuant to which 

                                                 
1  Capitalized terms used herein that are not otherwise defined herein will have the same meaning as in the Travelers 

Settlement Agreement.  Capitalized terms that are not defined in this Approval Order or in the Travelers 
Settlement Agreement will have the same meaning as in the Plan. 
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the Debtor, on its own behalf and on behalf of any Person claiming by or through the Debtor will 

release any and all Claims, directly or indirectly, arising from, based upon, attributable to or 

derived from the Insurance Policies, including, without limitation, the Asbestos Claims; 

(ii) authorizing the sale of the Insurance Policies, free and clear of all Interests of any Entity, 

pursuant to the terms and conditions of the Travelers Settlement Agreement; (iii) recognizing 

that the requirements under the Travelers Settlement Agreement that the First Amended Plan of 

Reorganization of The Fairbanks Company Under Chapter 11 of the Bankruptcy Code (as may 

be amended, modified, or supplemented from time to time, the “Plan”) must provide Travelers 

with the benefit of the Asbestos Channeling Injunction and the Insurance Policy Injunction shall 

be met upon the Effective Date (as defined in the Plan, as used herein, the “Effective Date”) of 

the Plan.  

The Court having jurisdiction to consider the Motion and the relief requested 

therein in accordance with 28 U.S.C. §§ 157(b)(2) and 1334, and in consideration of the Motion, 

the relief requested therein, and the responses thereto, if any, being a core proceeding in 

accordance with 28 U.S.C. § 157(b); and the appearances of all interested parties and all 

responses and objections to the Motion, if any, having been duly noted in the record of the 

Hearing; and upon the record of the Hearing, the Motion, said responses and objections, if any; 

and after due deliberation and sufficient cause appearing therefor, the Court hereby makes the 

following: 

 FINDINGS OF FACT AND CONCLUSIONS OF LAW 

A. The findings and conclusions set forth herein constitute the Court’s 

findings of fact and conclusions of law pursuant to Fed. R. Bankr. P. 7052, made applicable to 

this proceeding pursuant to Fed. R. Bankr. P. 9014. 
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B. To the extent any of the following findings of fact constitute conclusions 

of law, they are adopted as such.  To the extent any of the following conclusions of law 

constitute findings of fact, they are adopted as such. 

C. The Court has jurisdiction over the Motion pursuant to 28 U.S.C. §§ 157 

and 1334, and this matter is a core proceeding pursuant to 28 U.S.C. §§ 157(b)(2)(A), (N) and 

(O).  Venue of this Chapter 11 Case and the Motion in this district is proper under 28 U.S.C. §§ 

1408 and 1409. 

D. This Approval Order constitutes a final and immediately appealable order 

within the meaning of 28 U.S.C. § 158(a). 

E. The statutory predicates for the relief sought in the Motion are 

sections 105(a) and 363 of the Bankruptcy Code and Rules 2002, 6004, 9014, and 9019 of the 

Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”). 

F. Adequate notice of the Motion, the hearing on the Motion, the Travelers 

Settlement Agreement, and the subject matter thereof, including the Injunctions to protect 

Travelers, was given by mailing (or emailing in the case of the master service list) a copy of the 

Motion and notice of the hearing on the Motion to:  (a) all known claimants or counsel for 

claimants who have filed a proof of claim in the Chapter 11 Case, who are known to or 

scheduled by Fairbanks (whether or not scheduled as contingent, unliquidated and/or disputed), 

or whose claims are pending as of the commencement of the Chapter 11 Case, including all 

holders of Asbestos Claims and Coverage Claims, and any other known creditors or claimants, at 

the address provided for notice in the proof of claim filed by each such claimant or the address 

listed for such claimant in Fairbanks’s schedules, or the address of such claimant last known to 

Fairbanks, as applicable; (b) all Entities and parties-in-interest entitled to notice under 
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Bankruptcy Rule 2002 and any other applicable local rules; (c) all Entities known to have 

provided general liability insurance to Fairbanks for periods prior to 1998; (d) all Entities known 

to Fairbanks to be entitled or allegedly entitled to insurance coverages under the Insurance 

Policies, including additional insured and Entities fully within the policy definition of “named 

insured”; (e) all co-defendants in pre-petition litigation brought by Asbestos Plaintiffs, 

(f) counsel for the Committee; (g) counsel to the Future Claimants’ Representative; and (h) the 

Office of the United States Trustee.  Notice of this Motion was published twice in the Chicago 

Tribune (Chicago, IL), Charleston Gazette (Charleston, WV), The Star-Ledger (Newark, NJ), 

Philadelphia Inquirer (Philadelphia, PA), The News Journal (Wilmington, DE), St. Louis Post-

Dispatch (St. Louis, MO), and The Boston Globe (Boston, MA), and the national edition of The 

New York Times. 

G. The notice of the Motion, of the deadline to object to the Motion, and of 

the Hearing, constitutes due, sufficient and timely notice to all Entities entitled thereto in 

accordance with the requirements of the Bankruptcy Code, the Bankruptcy Rules and the local 

rules for the U.S. District Court for the Northern District of Georgia and the Bankruptcy Court, 

and of due process.  No other or further notice of the Motion, of the hearing on the Motion, or of 

the request for entry of this Approval Order, is or shall be required.  This Court hereby further 

finds that notice to an attorney for the holder of an Asbestos Claim or Coverage Claim 

constitutes notice to such holder for purposes of notice of the Motion, the Hearing, the Travelers 

Settlement Agreement, and this Approval Order. 

H. To the extent that any Entity (i) either (a) received proper notice of these 

matters (or is represented by an Entity, including counsel, that received such notice) or 

(b) having had notice of this Chapter 11 Case, elected not to request notices regarding this 
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Chapter 11 Case, and (ii) failed to object to the Motion and the entry of this Approval Order, 

then such Entities, including the Debtor, Other Insurers, the Future Claimants’ Representative, 

and the Committee, hereby shall have no right to file or prosecute an appeal of this Approval 

Order. 

I. The Parties negotiated at arm’s length and in good faith to reach a 

settlement on the matters resolved through the Travelers Settlement Agreement. 

J. The Debtor’s rights and obligations under the Insurance Policies are 

property of the Estate, and this Court has the jurisdiction and power to approve the Travelers 

Settlement Agreement and the compromises and releases contained therein. 

K. The Debtor has due and proper corporate authority to enter into the 

Travelers Settlement Agreement and perform all of its obligations thereunder.  No consents or 

approvals, other than this Approval Order, are required for the Debtor to perform all of its 

obligations thereunder, including the sale and transfer of the Insurance Policies.  The 

consummation of the Travelers Settlement Agreement by the Debtor and the Asbestos Trust does 

not conflict, contravene, or cause a breach, default or violation of any law, rule, regulation, 

contractual obligation or organizational or formation document. 

L. The compromises contained in the Travelers Settlement Agreement are a 

valid and proper exercise of the reasonable business judgment of the Debtor and represent an 

exchange for reasonably equivalent value.  The releases to be made by the Debtor pursuant to 

Section 6 of the Travelers Settlement Agreement are appropriate and should be approved.  

Travelers would not have entered into the Travelers Settlement Agreement or any of the 

compromises and settlements contained therein, or agreed to pay the Settlement Amount, without 
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the benefit of obtaining the releases contained in the Travelers Settlement Agreement and the 

Injunctions contained or to be contained in the Plan and the Confirmation Order. 

M. The Travelers Settlement Agreement results in substantial benefits to the 

Estate and the holders of Claims, including Asbestos Claims, by (i) settling complex litigation; 

and (ii) receiving payment of the Settlement Amount from Travelers for the benefit of the Estate 

and holders of Asbestos Claims.  The Travelers Settlement Agreement is fair and equitable with 

respect to the Debtor and the Asbestos Trust and the Entities who have asserted, and who might 

subsequently assert Claims, including Asbestos Claims, against the Debtor and/or the Asbestos 

Trust. 

N. Each of the following factors has been taken into account by the Parties in 

reaching the compromises embodied in the Travelers Settlement Agreement, and each factor 

supports approval of the Travelers Settlement Agreement and the entry of this Approval Order 

pursuant to Bankruptcy Rule 9019: 

(a) the probability of success in the litigation of the claims between the Debtor (or the 
Asbestos Trust) and Travelers, including the ranges of recoverable damages; 

(b) the likelihood that even if the Debtor were successful in an insurance recovery 
action against Travelers, Travelers would exhaust their appellate rights thereby 
delaying collection of any judgment; 

(c) the complexity of the litigation between the Debtor and Travelers, and the 
expense, inconvenience and delay necessarily attending it; and 

(d) the paramount interest of creditors and proper deference to their reasonable views 
regarding the Travelers Settlement Agreement. 

Considering all of the factors set forth in In re Justice Oaks II, Ltd., 898 F.2d 1544, 1549 (11th 

Cir. 1990), as discussed in the Motion, the provisions and conditions of the Travelers Settlement 

Agreement are in the best interests of the Debtor, its Estate, its creditors, holders of Demands, 

the Asbestos Trust, and other parties in interest. 
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O. The terms of the compromise and exchanges of consideration set forth in 

the Travelers Settlement Agreement:  (i) are in the best interests of the Debtor, its Estate and all 

of its creditors and other parties in interest; and (ii) are entered into in good faith.  Neither the 

Travelers Settlement Agreement nor the transactions contemplated thereby is subject to 

avoidance under section 363(n) of the Bankruptcy Code.  Neither the Debtor nor Travelers has 

engaged in any conduct that would cause or permit the Travelers Settlement Agreement to be 

avoided under section 363(n) of the Bankruptcy Code.  No common identity of officers or 

directors exists between Travelers and the Debtor.  Travelers is not an “insider” as that term is 

defined in section 101(31) of the Bankruptcy Code. 

P. By entering into the Travelers Settlement Agreement, the Debtor and 

Travelers have compromised their positions and have not admitted to or waived any legal, 

factual or other positions with respect to any potential coverage litigation, or other disputes 

between the Debtor and Travelers, the Insurance Policies, the insurance relationship between the 

Debtor and Travelers, or any other matters. 

Q. Travelers is a good faith purchaser for value within the meaning of section 

363(m) of the Bankruptcy Code and, as such, is entitled to all of the protections afforded thereby. 

Travelers has acted and will be acting in good faith within the meaning of section 363(m) of the 

Bankruptcy Code in effecting the buyback of the Insurance Policies contemplated by the 

Travelers Settlement Agreement. 

R. The terms and conditions of the Travelers Settlement Agreement and the 

Settlement Amount to be paid to the Asbestos Trust, or as otherwise directed by the Court 

consistent with the terms of the Travelers Settlement Agreement, (i) are fair and reasonable; 

(ii) constitute reasonably equivalent value and fair consideration for the Insurance Policies; and 
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(iii) are well within the range of reasonableness required for approval of the Travelers Settlement 

Agreement under the Bankruptcy Code and applicable law. 

S. The sale and transfer of the Insurance Policies will (i) be a legal, valid, and 

effective transfer of all of the Debtor’s rights and interests in and to the Insurance Policies to 

Travelers and (ii) vest Travelers with good title to, and all of the Debtor’s rights and interests in 

and to, the Insurance Policies free and clear of all Claims and Interests of any kind or nature 

whatsoever, because the standards set forth in sections 363(f)(1)-(5) of the Bankruptcy Code 

have been satisfied.  Any and all non-debtor holders of Claims and/or Interests of any kind or 

nature whatsoever in the Insurance Policies who did not object to the Motion and to the sale and 

transfer of the Insurance Policies, or who withdrew their objections, are deemed to have 

consented pursuant to section 363(f)(2) of the Bankruptcy Code.  Any and all non-debtor holders 

of Claims and/or Interests of any kind or nature whatsoever in the Insurance Policies who did 

object to the Motion and/or to the sale and transfer of the Insurance Policies fall within sections 

363(f)(1) or 363(f)(5) of the Bankruptcy Code. 

T. Consummation of the sale of the Insurance Policies will not subject 

Travelers to any debts, liabilities, obligations or Claims of any kind or nature whatsoever, 

whether known or unknown, contingent or otherwise, existing as of the date hereof or hereafter 

arising, of or against the Debtor or any other Entity by reason of such sale of the Insurance 

Policies, including based on any theory of successor or transferee liability. 

U. To the extent that this Court has confirmed the Plan, as required by the 

Travelers Settlement Agreement, from and after the Effective Date of the Plan, Travelers will be 

treated as a Settling Asbestos Insurance Entity, an Asbestos Protected Party and an Insurance 

Protected Party under the Plan and shall be afforded all of the rights, interests, and benefits of a 
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Settling Asbestos Insurance Entity, an Asbestos Protected Party and an Insurance Protected Party 

designated under the Plan and Confirmation Order including the Injunctions. 

FOR ALL OF THE FOREGOING REASONS, AND AFTER DUE 

DELIBERATION, IT IS ORDERED, ADJUDGED, AND DECREED THAT:   

1. The Motion shall be and hereby is GRANTED in all respects subject to 

the provisions of this Approval Order, and the Travelers Settlement Agreement and each of its 

terms and conditions are hereby approved in all respects. 

2. For the reasons set forth herein and on the record at the Hearing, all 

objections to the Motion and the relief requested therein and/or granted in this Approval Order 

that have not been withdrawn, resolved, waived, or settled, and all reservations of rights included 

in such objections are hereby overruled on the merits. 

3. The terms and provisions of the Travelers Settlement Agreement are 

incorporated by reference into and are an integral part of this Approval Order.  Each term of the 

Travelers Settlement Agreement is valid, binding and enforceable as though fully set forth 

herein.  The provisions of the Travelers Settlement Agreement and of this Approval Order, 

including the findings of fact and conclusions of law set forth herein, are non-severable and 

mutually dependent.  The failure specifically to include or reference any particular term or 

provision of the Travelers Settlement Agreement in this Approval Order shall not diminish or 

impair the effectiveness of such term and provision, it being the intent of the Court that the 

Travelers Settlement Agreement be authorized and approved in its entirety. 

4. To the extent of any conflict or inconsistency between the provisions of 

this Approval Order and the terms and conditions of the Travelers Settlement Agreement, the 

Travelers Settlement Agreement shall govern and control.  The terms and provisions of the 
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Travelers Settlement Agreement, together with the terms and provisions of this Approval Order, 

shall be binding in all respects upon all Entities, including the Debtor, its Estate, any and all 

chapter 7 and chapter 11 trustees thereof, the Asbestos Trust, the Asbestos Trustee, the Future 

Claimants’ Representative and each of the persons whose interests he represents, and each holder 

of an Asbestos Claim, Enjoined Insurance Claim, or Coverage Claim, the Debtor’s other 

creditors, shareholders of the Debtor, Other Insurers, and all interested parties, administrative 

agencies, governmental units, federal, state and local officials maintaining any authority with 

respect to the Settlement Amount, and their respective successors and assigns. 

5. The Debtor is hereby authorized, empowered and directed to take all 

necessary and appropriate acts to carry out and implement the Travelers Settlement Agreement 

in accordance with its terms without further order of the Court.  To the extent that this Court has 

confirmed the Plan, as required by the Travelers Settlement Agreement, from and after the 

Effective Date of the Plan, the designation of Travelers as a Settling Asbestos Insurance Entity, 

an Asbestos Protected Party and an Insurance Protected Party shall entitle Travelers to the rights 

and benefits afforded to a Settling Asbestos Insurance Entity, an Asbestos Protected Party and an 

Insurance Protected Party under the Plan, including the rights and benefits of the Asbestos 

Channeling Injunction, the Insurance Policy Injunction and any other section 105 and 524(g) 

injunctions granted under the Plan and the Confirmation Order with respect to all Claims, 

including all Asbestos Claims and Enjoined Insurance Claims. 

6. The Travelers Settlement Agreement and this Approval Order constitute 

valid and binding obligations of the Debtor, its Estate and the Asbestos Trust, which shall be 

enforceable in accordance with the terms thereof and shall be binding on the Debtor and its 

Estate, and any and all successors to and assigns of the Debtor, including the Asbestos Trust, any 
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trustee appointed in this Chapter 11 Case or any other case or proceeding, and all present and 

future holders of Claims and Demands, and all other parties in interest, as set forth in the 

Travelers Settlement Agreement.  The Confirmation Order shall include as an obligation of the 

Asbestos Trust, effective from the creation of the Asbestos Trust, that such Asbestos Trust shall 

be subject to and bound by the Travelers Settlement Agreement and this Approval Order.  Upon 

its creation, the Asbestos Trust, without further order of any court or action by any Entity, shall 

be deemed to be automatically a party to the Travelers Settlement Agreement. 

7. Pursuant to Bankruptcy Rule 9019 and section 105(a) of the Bankruptcy 

Code, the releases contained in Section 6 of the Travelers Settlement Agreement are hereby 

approved in all respects and shall be effective in accordance with the terms of the Travelers 

Settlement Agreement. 

8. Pursuant to sections 105(a) and 363(b) and (f) of the Bankruptcy Code, 

upon the Effective Date the Debtor shall have sold, transferred and conveyed all of its rights and 

interests in the Insurance Policies and Coverage Claims under the Insurance Policies to 

Travelers, free and clear of all Claims and Interests of any kind or nature whatsoever and all 

Entities shall be forever barred, estopped and permanently enjoined from taking any action for 

the purposes of directly or indirectly asserting, enforcing or attempting to assert or enforce any 

Claim or Interest of any kind or nature with respect to the Insurance Policies against Travelers 

and its property and assets, including the Insurance Policies, including, but not limited to, any 

Claims or Interests such Entity had, has, or may have against or in the Debtor or its Estate or 

successors. 

9. Travelers is not, and shall not be deemed to be, a successor to the Debtor 

and/or the Estate by reason of any theory of law or equity as a result of consummation of the 
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transactions provided in the Travelers Settlement Agreement or otherwise.  Travelers is not 

assuming under the Travelers Settlement Agreement any liabilities of the Debtor and/or its Estate 

or of any other Entities. 

10. As the Parties have entered into the Travelers Settlement Agreement by 

way of compromise and settlement, no Entity released under the Travelers Settlement Agreement 

shall be deemed to have, and no such releasee has, admitted or waived any legal, factual or other 

positions, and no Entity shall or may use the Travelers Settlement Agreement or any portion 

thereof, or any negotiations with respect thereto, as evidence of any kind or nature that any such 

releasee has made any admission or concession of any kind or nature with respect to the 

Insurance Policies, any Entity’s rights or obligations thereunder, or the Plan. 

11. Travelers is not obligated to perform under the Travelers Settlement 

Agreement, and/or the Travelers Settlement Agreement shall become null and void, if, among 

other things, any of the following provisions of the Plan proposed or filed by the Debtor are 

modified in a manner that would be inconsistent with the rights and benefits provided to 

Travelers under the Travelers Settlement Agreement and/or with the duties and obligations of, 

and releases provided by, the Debtor under the Travelers Settlement Agreement, and/or 

otherwise would have a material adverse effect on the interests of Travelers under the Travelers 

Settlement Agreement: 

10.4 Asbestos Channeling Injunction 

In order to supplement the injunctive effect of the discharge injunction in Section 10.2 
and pursuant to section 524(g) of the Bankruptcy Code, the Confirmation Order shall 
provide for the following Asbestos Channeling Injunction to take effect upon the 
occurrence of the Effective Date. 

(a) Terms of Asbestos Channeling Injunction.  To preserve and promote the 
settlements relied upon by the Plan and to supplement, where necessary, the injunctive 
effect of the discharge provided by sections 524(a) and 1141 of the Bankruptcy Code 
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and as described in Sections 10.1 and 10.2 and pursuant to the exercise of the equitable 
jurisdiction and power of the Bankruptcy Court and the District Court under section 
524(g) of the Bankruptcy Code, all Entities which have held or asserted, which hold or 
assert, or which may in the future hold or assert an Asbestos Claim against the 
Asbestos Protected Parties (or any of them) shall be, on and after the Effective Date, 
permanently stayed, restrained, and enjoined from taking any action for the purpose of 
directly or indirectly collecting, recovering, or receiving payments, satisfaction, or 
recovery with respect to any Asbestos Claim, including, but not limited to: 

(i) commencing or continuing in any manner any action or other 
proceeding of any kind with respect to any Asbestos Claim against any of the Asbestos 
Protected Parties, or against the property of any Asbestos Protected Party with respect 
to any such Asbestos Claim; 

(ii) enforcing, attaching, collecting, or recovering, by any manner or 
means, any judgment, award, decree, or order against any of the Asbestos Protected 
Parties or against the property of any Asbestos Protected Party with respect to any 
Asbestos Claim; 

(iii) creating, perfecting, or enforcing any Lien of any kind against 
any Asbestos Protected Party or the property of any Asbestos Protected Party with 
respect to any Asbestos Claim; 

(iv) except as otherwise specifically provided in the Plan, asserting or 
accomplishing any setoff, right of subrogation, indemnity, contribution, or recoupment 
of any kind against any obligation due any Asbestos Protected Party or against the 
property of any Asbestos Protected Party with respect to any Asbestos Claim; and 

(v) taking any act, in any manner, in any place whatsoever, against 
any of the Asbestos Protected Parties or their property, that does not conform to, or 
comply with, the provisions of the Plan pertaining to an Asbestos Claim. 

(b) Limitations of Asbestos Channeling Injunction.  Notwithstanding anything 
to the contrary set forth above, the Asbestos Channeling Injunction shall not enjoin: 

(i) the rights of Entities to the treatment accorded to them under 
Sections 3 and 4, as applicable, including the rights of Entities with Asbestos Claims to 
assert such Claims or Demands against the Asbestos Trust in accordance with the 
Asbestos Trust Distribution Procedures; 

(ii) the rights of Entities to assert any Claim, debt, obligation, or 
liability for payment of Asbestos Trust Expenses against the Asbestos Trust; and 

(iii) the rights of Entities to assert any Claim, debt, obligation, or 
liability for payment against a Non-Settling Asbestos Insurance Entity that is not an 
Asbestos Protected Party unless otherwise enjoined by order of the Bankruptcy Court or 
estopped by provisions of the Plan. 
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10.5 Insurance Policy Injunction. 

In order to give further effect to the Liberty Mutual Settlement Agreement, the 
National Union Settlement Agreement, the Travelers Settlement Agreement, and any 
other Insurance Settlement Agreement  that expressly requires a Settling Asbestos 
Insurer to receive the benefit of this Insurance Policy Injunction, the Confirmation 
Order shall contain an injunction, pursuant to section 105(a) of the Bankruptcy Code, 
barring and permanently enjoining all Entities who hold, or may hold in the future, an 
Enjoined Insurance Claim from and against asserting any such Enjoined Insurance 
Claim against any Insurance Protected Party.  The protection of this Insurance Policy 
Injunction includes but is not limited to, and thus bars, any Enjoined Insurance Claim 
against an Insurance Protected Party, including under California Insurance Code § 
11580 (or its subdivisions or related similar statutes in any jurisdiction), for insurance 
coverage or damages, indemnity, contribution, defense, equitable relief, or otherwise 
relating to any Asbestos Insurance Policy or Non-Asbestos Insurance Policy that is 
released or bought back in the Liberty Mutual Settlement Agreement, the National 
Union Settlement Agreement, the Travelers Settlement Agreement, or an Insurance 
Settlement Agreement that expressly requires a Settling Asbestos Insurer to receive the 
benefit of the Insurance Policy Injunction, or an Asbestos Claim, including any Claim 
for “bad faith” or extra-contractual liability. 

12. This Court shall retain exclusive jurisdiction to interpret and enforce the 

provisions of the Travelers Settlement Agreement and this Approval Order in all respects and 

further to hear and determine any and all disputes between the Debtor and Travelers, as the case 

may be, and any other Entity; provided, however, that in the event the Court abstains from 

exercising or declines to exercise such jurisdiction or is without jurisdiction with respect to the 

Travelers Settlement Agreement or this Approval Order, such abstention, refusal, or lack of 

jurisdiction shall have no effect upon, and shall not control, prohibit, or limit the exercise of 

jurisdiction of any other court having competent jurisdiction with respect to any such matter.  In 

the event this Chapter 11 Case has been closed, there shall be a right to have the Chapter 11 Case 

reopened upon ex parte motion or application for such purposes. 

13. The failure to specifically include any particular provision of the Travelers 

Settlement Agreement in this Approval Order shall not diminish or impair the effectiveness of 
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such provision, it being the intent of the Court that the Travelers Settlement Agreement be 

authorized and approved in its entirety. 

14. The provisions of this Approval Order are nonseverable and mutually dependent. 

15. This Approval Order shall inure to the benefit of Travelers, the Debtor and their 

respective successors and assigns and shall be binding upon the Debtor and the Asbestos Trust. 

16. Each and every federal, state, and local governmental agency or department is 

hereby directed to accept for filing, recording or otherwise any and all documents and 

instruments necessary and appropriate to consummate and/or evidence the transactions 

contemplated by the Travelers Settlement Agreement and this Approval Order. 

END OF ORDER 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF GEORGIA 

ROME DIVISION 
 

IN RE: 
 
THE FAIRBANKS COMPANY, 
 

Debtor. 

Chapter 11 
 
Case No. 18-41768-PWB 
 
Judge Bonapfel 
 

 
ORDER (I) APPROVING THE SETTLEMENT, MUTUAL RELEASE AND 
POLICY BUYBACK AGREEMENT BETWEEN THE DEBTOR AND THE 

TRAVELERS INDEMNITY COMPANY AND ITS AFFILIATES, (II) AUTHORIZING 
THE SALE OF CERTAIN INSURANCE POLICIES, AND (III) APPROVING CERTAIN 

RELATED RELIEF IN CONNECTION WITH THE PLAN OF REORGANIZATION 
 

A hearing having been held (the “Hearing”) to consider the motion (the 

“Motion”), filed in the above-captioned chapter 11 case (this “Chapter 11 Case”) on [•], 2021, of 

The Fairbanks Company (the “Debtor”) for the entry of an order pursuant to 11 U.S.C. §§ 105 

and 363 of the Bankruptcy Code and Fed. R. Bankr. P. 2002, 6004, and 9019:  (i) approving the 

Settlement, Mutual Release and Policy Buyback Agreement, dated April 29, 2021, which is 

attached to the Motion as Exhibit A (the “Travelers Settlement Agreement”),1 pursuant to which 

                                                 
1  Capitalized terms used herein that are not otherwise defined herein will have the same meaning as in the Travelers 

Settlement Agreement.  Capitalized terms that are not defined in this Approval Order or in the Travelers 
Settlement Agreement will have the same meaning as in the Plan. 
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the Debtor, on its own behalf and on behalf of any Person claiming by or through the Debtor will 

release any and all Claims, directly or indirectly, arising from, based upon, attributable to or 

derived from the Insurance Policies, including, without limitation, the Asbestos Claims; 

(ii) authorizing the sale of the Insurance Policies, free and clear of all Interests of any Entity, 

pursuant to the terms and conditions of the Travelers Settlement Agreement; (iii) recognizing 

that the requirements under the Travelers Settlement Agreement that the First Amended Plan of 

Reorganization of The Fairbanks Company Under Chapter 11 of the Bankruptcy Code (as may 

be amended, modified, or supplemented from time to time, the “Plan”) must provide Travelers 

with the benefit of the Asbestos Channeling Injunction and the Insurance Policy Injunction shall 

be met upon the Effective Date (as defined in the Plan, as used herein, the “Effective Date”) of 

the Plan.  

The Court having jurisdiction to consider the Motion and the relief requested 

therein in accordance with 28 U.S.C. §§ 157(b)(2) and 1334, and in consideration of the Motion, 

the relief requested therein, and the responses thereto, if any, being a core proceeding in 

accordance with 28 U.S.C. § 157(b); and the appearances of all interested parties and all 

responses and objections to the Motion, if any, having been duly noted in the record of the 

Hearing; and upon the record of the Hearing, the Motion, said responses and objections, if any; 

and after due deliberation and sufficient cause appearing therefor, the Court hereby makes the 

following: 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

A. The findings and conclusions set forth herein constitute the Court’s 

findings of fact and conclusions of law pursuant to Fed. R. Bankr. P. 7052, made applicable to 

this proceeding pursuant to Fed. R. Bankr. P. 9014. 
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B. To the extent any of the following findings of fact constitute conclusions 

of law, they are adopted as such.  To the extent any of the following conclusions of law 

constitute findings of fact, they are adopted as such. 

C. The Court has jurisdiction over the Motion pursuant to 28 U.S.C. §§ 157 

and 1334, and this matter is a core proceeding pursuant to 28 U.S.C. §§ 157(b)(2)(A), (N) and 

(O).  Venue of this Chapter 11 Case and the Motion in this district is proper under 28 U.S.C. §§ 

1408 and 1409. 

D. This Approval Order constitutes a final and immediately appealable order 

within the meaning of 28 U.S.C. § 158(a). 

E. The statutory predicates for the relief sought in the Motion are 

sections 105(a) and 363 of the Bankruptcy Code and Rules 2002, 6004, 9014, and 9019 of the 

Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”). 

F. Adequate notice of the Motion, the hearing on the Motion, the Travelers 

Settlement Agreement, and the subject matter thereof, including the Injunctions to protect 

Travelers, was given by mailing (or emailing in the case of the master service list) a copy of the 

Motion and notice of the hearing on the Motion to:  (a) all known claimants or counsel for 

claimants who have filed a proof of claim in the Chapter 11 Case, who are known to or 

scheduled by Fairbanks (whether or not scheduled as contingent, unliquidated and/or disputed), 

or whose claims are pending as of the commencement of the Chapter 11 Case, including all 

holders of Asbestos Claims and Coverage Claims, and any other known creditors or claimants, at 

the address provided for notice in the proof of claim filed by each such claimant or the address 

listed for such claimant in Fairbanks’s schedules, or the address of such claimant last known to 

Fairbanks, as applicable; (b) all Entities and parties-in-interest entitled to notice under 
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Bankruptcy Rule 2002 and any other applicable local rules; (c) all Entities known to have 

provided general liability insurance to Fairbanks for periods prior to 1998; (d) all Entities known 

to Fairbanks to be entitled or allegedly entitled to insurance coverages under the Insurance 

Policies, including additional insured and Entities fully within the policy definition of “named 

insured”; (e) all co-defendants in pre-petition litigation brought by Asbestos Plaintiffs, 

(f) counsel for the Committee; (g) counsel to the Future Claimants’ Representative; and (h) the 

Office of the United States Trustee.  Notice of this Motion was published twice in the Chicago 

Tribune (Chicago, IL), Charleston Gazette (Charleston, WV), The Star-Ledger (Newark, NJ), 

Philadelphia Inquirer (Philadelphia, PA), The News Journal (Wilmington, DE), St. Louis Post-

Dispatch (St. Louis, MO), and The Boston Globe (Boston, MA), and the national edition of The 

New York Times. 

G. The notice of the Motion, of the deadline to object to the Motion, and of 

the Hearing, constitutes due, sufficient and timely notice to all Entities entitled thereto in 

accordance with the requirements of the Bankruptcy Code, the Bankruptcy Rules and the local 

rules for the U.S. District Court for the Northern District of Georgia and the Bankruptcy Court, 

and of due process.  No other or further notice of the Motion, of the hearing on the Motion, or of 

the request for entry of this Approval Order, is or shall be required.  This Court hereby further 

finds that notice to an attorney for the holder of an Asbestos Claim or Coverage Claim 

constitutes notice to such holder for purposes of notice of the Motion, the Hearing, the Travelers 

Settlement Agreement, and this Approval Order. 

H. To the extent that any Entity (i) either (a) received proper notice of these 

matters (or is represented by an Entity, including counsel, that received such notice) or 

(b) having had notice of this Chapter 11 Case, elected not to request notices regarding this 
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Chapter 11 Case, and (ii) failed to object to the Motion and the entry of this Approval Order, 

then such Entities, including the Debtor, Other Insurers, the Future Claimants’ Representative, 

and the Committee, hereby shall have no right to file or prosecute an appeal of this Approval 

Order. 

I. The Parties negotiated at arm’s length and in good faith to reach a 

settlement on the matters resolved through the Travelers Settlement Agreement. 

J. The Debtor’s rights and obligations under the Insurance Policies are 

property of the Estate, and this Court has the jurisdiction and power to approve the Travelers 

Settlement Agreement and the compromises and releases contained therein. 

K. The Debtor has due and proper corporate authority to enter into the 

Travelers Settlement Agreement and perform all of its obligations thereunder.  No consents or 

approvals, other than this Approval Order, are required for the Debtor to perform all of its 

obligations thereunder, including the sale and transfer of the Insurance Policies.  The 

consummation of the Travelers Settlement Agreement by the Debtor and the Asbestos Trust does 

not conflict, contravene, or cause a breach, default or violation of any law, rule, regulation, 

contractual obligation or organizational or formation document. 

L. The compromises contained in the Travelers Settlement Agreement are a 

valid and proper exercise of the reasonable business judgment of the Debtor and represent an 

exchange for reasonably equivalent value.  The releases to be made by the Debtor pursuant to 

Section 6 of the Travelers Settlement Agreement are appropriate and should be approved.  

Travelers would not have entered into the Travelers Settlement Agreement or any of the 

compromises and settlements contained therein, or agreed to pay the Settlement Amount, without 
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the benefit of obtaining the releases contained in the Travelers Settlement Agreement and the 

Injunctions contained or to be contained in the Plan and the Confirmation Order. 

M. The Travelers Settlement Agreement results in substantial benefits to the 

Estate and the holders of Claims, including Asbestos Claims, by (i) settling complex litigation; 

and (ii) receiving payment of the Settlement Amount from Travelers for the benefit of the Estate 

and holders of Asbestos Claims.  The Travelers Settlement Agreement is fair and equitable with 

respect to the Debtor and the Asbestos Trust and the Entities who have asserted, and who might 

subsequently assert Claims, including Asbestos Claims, against the Debtor and/or the Asbestos 

Trust. 

N. Each of the following factors has been taken into account by the Parties in 

reaching the compromises embodied in the Travelers Settlement Agreement, and each factor 

supports approval of the Travelers Settlement Agreement and the entry of this Approval Order 

pursuant to Bankruptcy Rule 9019: 

(a) the probability of success in the litigation of the claims between the Debtor (or the 
Asbestos Trust) and Travelers, including the ranges of recoverable damages; 

(b) the likelihood that even if the Debtor were successful in an insurance recovery 
action against Travelers, Travelers would exhaust their appellate rights thereby 
delaying collection of any judgment; 

(c) the complexity of the litigation between the Debtor and Travelers, and the 
expense, inconvenience and delay necessarily attending it; and 

(d) the paramount interest of creditors and proper deference to their reasonable views 
regarding the Travelers Settlement Agreement. 

Considering all of the factors set forth in In re Justice Oaks II, Ltd., 898 F.2d 1544, 1549 (11th 

Cir. 1990), as discussed in the Motion, the provisions and conditions of the Travelers Settlement 

Agreement are in the best interests of the Debtor, its Estate, its creditors, holders of Demands, 

the Asbestos Trust, and other parties in interest. 
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O. The terms of the compromise and exchanges of consideration set forth in 

the Travelers Settlement Agreement:  (i) are in the best interests of the Debtor, its Estate and all 

of its creditors and other parties in interest; and (ii) are entered into in good faith.  Neither the 

Travelers Settlement Agreement nor the transactions contemplated thereby is subject to 

avoidance under section 363(n) of the Bankruptcy Code.  Neither the Debtor nor Travelers has 

engaged in any conduct that would cause or permit the Travelers Settlement Agreement to be 

avoided under section 363(n) of the Bankruptcy Code.  No common identity of officers or 

directors exists between Travelers and the Debtor.  Travelers is not an “insider” as that term is 

defined in section 101(31) of the Bankruptcy Code. 

P. By entering into the Travelers Settlement Agreement, the Debtor and 

Travelers have compromised their positions and have not admitted to or waived any legal, 

factual or other positions with respect to any potential coverage litigation, or other disputes 

between the Debtor and Travelers, the Insurance Policies, the insurance relationship between the 

Debtor and Travelers, or any other matters. 

Q. Travelers is a good faith purchaser for value within the meaning of section 

363(m) of the Bankruptcy Code and, as such, is entitled to all of the protections afforded thereby. 

Travelers has acted and will be acting in good faith within the meaning of section 363(m) of the 

Bankruptcy Code in effecting the buyback of the Insurance Policies contemplated by the 

Travelers Settlement Agreement. 

R. The terms and conditions of the Travelers Settlement Agreement and the 

Settlement Amount to be paid to the Asbestos Trust, or as otherwise directed by the Court 

consistent with the terms of the Travelers Settlement Agreement, (i) are fair and reasonable; 

(ii) constitute reasonably equivalent value and fair consideration for the Insurance Policies; and 
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(iii) are well within the range of reasonableness required for approval of the Travelers Settlement 

Agreement under the Bankruptcy Code and applicable law. 

S. The sale and transfer of the Insurance Policies will (i) be a legal, valid, and 

effective transfer of all of the Debtor’s rights and interests in and to the Insurance Policies to 

Travelers and (ii) vest Travelers with good title to, and all of the Debtor’s rights and interests in 

and to, the Insurance Policies free and clear of all Claims and Interests of any kind or nature 

whatsoever, because the standards set forth in sections 363(f)(1)-(5) of the Bankruptcy Code 

have been satisfied.  Any and all non-debtor holders of Claims and/or Interests of any kind or 

nature whatsoever in the Insurance Policies who did not object to the Motion and to the sale and 

transfer of the Insurance Policies, or who withdrew their objections, are deemed to have 

consented pursuant to section 363(f)(2) of the Bankruptcy Code.  Any and all non-debtor holders 

of Claims and/or Interests of any kind or nature whatsoever in the Insurance Policies who did 

object to the Motion and/or to the sale and transfer of the Insurance Policies fall within sections 

363(f)(1) or 363(f)(5) of the Bankruptcy Code. 

T. Consummation of the sale of the Insurance Policies will not subject 

Travelers to any debts, liabilities, obligations or Claims of any kind or nature whatsoever, 

whether known or unknown, contingent or otherwise, existing as of the date hereof or hereafter 

arising, of or against the Debtor or any other Entity by reason of such sale of the Insurance 

Policies, including based on any theory of successor or transferee liability. 

U. To the extent that this Court has confirmed the Plan, as required by the 

Travelers Settlement Agreement, from and after the Effective Date of the Plan, Travelers will be 

treated as a Settling Asbestos Insurance Entity, an Asbestos Protected Party and an Insurance 

Protected Party under the Plan and shall be afforded all of the rights, interests, and benefits of a 

Case 18-41768-pwb    Doc 720-2    Filed 04/29/21    Entered 04/29/21 15:31:33    Desc
Exhibit B - Proposed Order    Page 9 of 16



 

 
- 9 - 

Settling Asbestos Insurance Entity, an Asbestos Protected Party and an Insurance Protected Party 

designated under the Plan and Confirmation Order including the Injunctions. 

FOR ALL OF THE FOREGOING REASONS, AND AFTER DUE 

DELIBERATION, IT IS ORDERED, ADJUDGED, AND DECREED THAT:   

1. The Motion shall be and hereby is GRANTED in all respects subject to 

the provisions of this Approval Order, and the Travelers Settlement Agreement and each of its 

terms and conditions are hereby approved in all respects. 

2. For the reasons set forth herein and on the record at the Hearing, all 

objections to the Motion and the relief requested therein and/or granted in this Approval Order 

that have not been withdrawn, resolved, waived, or settled, and all reservations of rights included 

in such objections are hereby overruled on the merits. 

3. The terms and provisions of the Travelers Settlement Agreement are 

incorporated by reference into and are an integral part of this Approval Order.  Each term of the 

Travelers Settlement Agreement is valid, binding and enforceable as though fully set forth 

herein.  The provisions of the Travelers Settlement Agreement and of this Approval Order, 

including the findings of fact and conclusions of law set forth herein, are non-severable and 

mutually dependent.  The failure specifically to include or reference any particular term or 

provision of the Travelers Settlement Agreement in this Approval Order shall not diminish or 

impair the effectiveness of such term and provision, it being the intent of the Court that the 

Travelers Settlement Agreement be authorized and approved in its entirety. 

4. To the extent of any conflict or inconsistency between the provisions of 

this Approval Order and the terms and conditions of the Travelers Settlement Agreement, the 

Travelers Settlement Agreement shall govern and control.  The terms and provisions of the 
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Travelers Settlement Agreement, together with the terms and provisions of this Approval Order, 

shall be binding in all respects upon all Entities, including the Debtor, its Estate, any and all 

chapter 7 and chapter 11 trustees thereof, the Asbestos Trust, the Asbestos Trustee, the Future 

Claimants’ Representative and each of the persons whose interests he represents, and each holder 

of an Asbestos Claim, Enjoined Insurance Claim, or Coverage Claim, the Debtor’s other 

creditors, shareholders of the Debtor, Other Insurers, and all interested parties, administrative 

agencies, governmental units, federal, state and local officials maintaining any authority with 

respect to the Settlement Amount, and their respective successors and assigns. 

5. The Debtor is hereby authorized, empowered and directed to take all 

necessary and appropriate acts to carry out and implement the Travelers Settlement Agreement 

in accordance with its terms without further order of the Court.  To the extent that this Court has 

confirmed the Plan, as required by the Travelers Settlement Agreement, from and after the 

Effective Date of the Plan, the designation of Travelers as a Settling Asbestos Insurance Entity, 

an Asbestos Protected Party and an Insurance Protected Party shall entitle Travelers to the rights 

and benefits afforded to a Settling Asbestos Insurance Entity, an Asbestos Protected Party and an 

Insurance Protected Party under the Plan, including the rights and benefits of the Asbestos 

Channeling Injunction, the Insurance Policy Injunction and any other section 105 and 524(g) 

injunctions granted under the Plan and the Confirmation Order with respect to all Claims, 

including all Asbestos Claims and Enjoined Insurance Claims. 

6. The Travelers Settlement Agreement and this Approval Order constitute 

valid and binding obligations of the Debtor, its Estate and the Asbestos Trust, which shall be 

enforceable in accordance with the terms thereof and shall be binding on the Debtor and its 

Estate, and any and all successors to and assigns of the Debtor, including the Asbestos Trust, any 
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trustee appointed in this Chapter 11 Case or any other case or proceeding, and all present and 

future holders of Claims and Demands, and all other parties in interest, as set forth in the 

Travelers Settlement Agreement.  The Confirmation Order shall include as an obligation of the 

Asbestos Trust, effective from the creation of the Asbestos Trust, that such Asbestos Trust shall 

be subject to and bound by the Travelers Settlement Agreement and this Approval Order.  Upon 

its creation, the Asbestos Trust, without further order of any court or action by any Entity, shall 

be deemed to be automatically a party to the Travelers Settlement Agreement. 

7. Pursuant to Bankruptcy Rule 9019 and section 105(a) of the Bankruptcy 

Code, the releases contained in Section 6 of the Travelers Settlement Agreement are hereby 

approved in all respects and shall be effective in accordance with the terms of the Travelers 

Settlement Agreement. 

8. Pursuant to sections 105(a) and 363(b) and (f) of the Bankruptcy Code, 

upon the Effective Date the Debtor shall have sold, transferred and conveyed all of its rights and 

interests in the Insurance Policies and Coverage Claims under the Insurance Policies to 

Travelers, free and clear of all Claims and Interests of any kind or nature whatsoever and all 

Entities shall be forever barred, estopped and permanently enjoined from taking any action for 

the purposes of directly or indirectly asserting, enforcing or attempting to assert or enforce any 

Claim or Interest of any kind or nature with respect to the Insurance Policies against Travelers 

and its property and assets, including the Insurance Policies, including, but not limited to, any 

Claims or Interests such Entity had, has, or may have against or in the Debtor or its Estate or 

successors. 

9. Travelers is not, and shall not be deemed to be, a successor to the Debtor 

and/or the Estate by reason of any theory of law or equity as a result of consummation of the 
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transactions provided in the Travelers Settlement Agreement or otherwise.  Travelers is not 

assuming under the Travelers Settlement Agreement any liabilities of the Debtor and/or its Estate 

or of any other Entities. 

10. As the Parties have entered into the Travelers Settlement Agreement by 

way of compromise and settlement, no Entity released under the Travelers Settlement Agreement 

shall be deemed to have, and no such releasee has, admitted or waived any legal, factual or other 

positions, and no Entity shall or may use the Travelers Settlement Agreement or any portion 

thereof, or any negotiations with respect thereto, as evidence of any kind or nature that any such 

releasee has made any admission or concession of any kind or nature with respect to the 

Insurance Policies, any Entity’s rights or obligations thereunder, or the Plan. 

11. Travelers is not obligated to perform under the Travelers Settlement 

Agreement, and/or the Travelers Settlement Agreement shall become null and void, if, among 

other things, any of the following provisions of the Plan proposed or filed by the Debtor are 

modified in a manner that would be inconsistent with the rights and benefits provided to 

Travelers under the Travelers Settlement Agreement and/or with the duties and obligations of, 

and releases provided by, the Debtor under the Travelers Settlement Agreement, and/or 

otherwise would have a material adverse effect on the interests of Travelers under the Travelers 

Settlement Agreement: 

10.4 Asbestos Channeling Injunction 

In order to supplement the injunctive effect of the discharge injunction in Section 10.2 
and pursuant to section 524(g) of the Bankruptcy Code, the Confirmation Order shall 
provide for the following Asbestos Channeling Injunction to take effect upon the 
occurrence of the Effective Date. 

(a) Terms of Asbestos Channeling Injunction.  To preserve and promote the 
settlements relied upon by the Plan and to supplement, where necessary, the injunctive 
effect of the discharge provided by sections 524(a) and 1141 of the Bankruptcy Code 
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and as described in Sections 10.1 and 10.2 and pursuant to the exercise of the equitable 
jurisdiction and power of the Bankruptcy Court and the District Court under section 
524(g) of the Bankruptcy Code, all Entities which have held or asserted, which hold or 
assert, or which may in the future hold or assert an Asbestos Claim against the 
Asbestos Protected Parties (or any of them) shall be, on and after the Effective Date, 
permanently stayed, restrained, and enjoined from taking any action for the purpose of 
directly or indirectly collecting, recovering, or receiving payments, satisfaction, or 
recovery with respect to any Asbestos Claim, including, but not limited to: 

(i) commencing or continuing in any manner any action or other 
proceeding of any kind with respect to any Asbestos Claim against any of the Asbestos 
Protected Parties, or against the property of any Asbestos Protected Party with respect 
to any such Asbestos Claim; 

(ii) enforcing, attaching, collecting, or recovering, by any manner or 
means, any judgment, award, decree, or order against any of the Asbestos Protected 
Parties or against the property of any Asbestos Protected Party with respect to any 
Asbestos Claim; 

(iii) creating, perfecting, or enforcing any Lien of any kind against 
any Asbestos Protected Party or the property of any Asbestos Protected Party with 
respect to any Asbestos Claim; 

(iv) except as otherwise specifically provided in the Plan, asserting or 
accomplishing any setoff, right of subrogation, indemnity, contribution, or recoupment 
of any kind against any obligation due any Asbestos Protected Party or against the 
property of any Asbestos Protected Party with respect to any Asbestos Claim; and 

(v) taking any act, in any manner, in any place whatsoever, against 
any of the Asbestos Protected Parties or their property, that does not conform to, or 
comply with, the provisions of the Plan pertaining to an Asbestos Claim. 

(b) Limitations of Asbestos Channeling Injunction.  Notwithstanding anything 
to the contrary set forth above, the Asbestos Channeling Injunction shall not enjoin: 

(i) the rights of Entities to the treatment accorded to them under 
Sections 3 and 4, as applicable, including the rights of Entities with Asbestos Claims to 
assert such Claims or Demands against the Asbestos Trust in accordance with the 
Asbestos Trust Distribution Procedures; 

(ii) the rights of Entities to assert any Claim, debt, obligation, or 
liability for payment of Asbestos Trust Expenses against the Asbestos Trust; and 

(iii) the rights of Entities to assert any Claim, debt, obligation, or 
liability for payment against a Non-Settling Asbestos Insurance Entity that is not an 
Asbestos Protected Party unless otherwise enjoined by order of the Bankruptcy Court or 
estopped by provisions of the Plan. 
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10.5 Insurance Policy Injunction. 

In order to give further effect to the Liberty Mutual Settlement Agreement, the 
National Union Settlement Agreement, the Travelers Settlement Agreement, and any 
other Insurance Settlement Agreement  that expressly requires a Settling Asbestos 
Insurer to receive the benefit of this Insurance Policy Injunction, the Confirmation 
Order shall contain an injunction, pursuant to section 105(a) of the Bankruptcy Code, 
barring and permanently enjoining all Entities who hold, or may hold in the future, an 
Enjoined Insurance Claim from and against asserting any such Enjoined Insurance 
Claim against any Insurance Protected Party.  The protection of this Insurance Policy 
Injunction includes but is not limited to, and thus bars, any Enjoined Insurance Claim 
against an Insurance Protected Party, including under California Insurance Code § 
11580 (or its subdivisions or related similar statutes in any jurisdiction), for insurance 
coverage or damages, indemnity, contribution, defense, equitable relief, or otherwise 
relating to any Asbestos Insurance Policy or Non-Asbestos Insurance Policy that is 
released or bought back in the Liberty Mutual Settlement Agreement, the National 
Union Settlement Agreement, the Travelers Settlement Agreement, or an Insurance 
Settlement Agreement that expressly requires a Settling Asbestos Insurer to receive the 
benefit of the Insurance Policy Injunction, or an Asbestos Claim, including any Claim 
for “bad faith” or extra-contractual liability. 

12. This Court shall retain exclusive jurisdiction to interpret and enforce the 

provisions of the Travelers Settlement Agreement and this Approval Order in all respects and 

further to hear and determine any and all disputes between the Debtor and Travelers, as the case 

may be, and any other Entity; provided, however, that in the event the Court abstains from 

exercising or declines to exercise such jurisdiction or is without jurisdiction with respect to the 

Travelers Settlement Agreement or this Approval Order, such abstention, refusal, or lack of 

jurisdiction shall have no effect upon, and shall not control, prohibit, or limit the exercise of 

jurisdiction of any other court having competent jurisdiction with respect to any such matter.  In 

the event this Chapter 11 Case has been closed, there shall be a right to have the Chapter 11 Case 

reopened upon ex parte motion or application for such purposes. 

13. The failure to specifically include any particular provision of the Travelers 

Settlement Agreement in this Approval Order shall not diminish or impair the effectiveness of 
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such provision, it being the intent of the Court that the Travelers Settlement Agreement be 

authorized and approved in its entirety. 

14. The provisions of this Approval Order are nonseverable and mutually dependent. 

15. This Approval Order shall inure to the benefit of Travelers, the Debtor and their 

respective successors and assigns and shall be binding upon the Debtor and the Asbestos Trust. 

16. Each and every federal, state, and local governmental agency or department is 

hereby directed to accept for filing, recording or otherwise any and all documents and 

instruments necessary and appropriate to consummate and/or evidence the transactions 

contemplated by the Travelers Settlement Agreement and this Approval Order. 

END OF ORDER 
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TAB 10 

In re The Fairbanks Co., Case No. 18-41768-PWB (Bankr. N.D. Ga.):   
 

Order (I) Approving the Settlement, Mutual Release and Policy Buyback Agreement Between 
the Debtor and The Travelers Indemnity Company and Its Affiliates, (II) Authorizing the Sale of 
Certain Insurance Policies, and (III) Recognizing Certain Related Relief in Connection with the 

Plan of Reorganization [Doc. No. 793] 
  



 

 

 

 

 

 

 

 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF GEORGIA 

ROME DIVISION 
 

IN RE: 
 
THE FAIRBANKS COMPANY, 
 

Debtor. 

Chapter 11 
 
Case No. 18-41768-PWB 
 
Judge Bonapfel 
 

 
ORDER (I) APPROVING THE SETTLEMENT, MUTUAL RELEASE AND 
POLICY BUYBACK AGREEMENT BETWEEN THE DEBTOR AND THE 

TRAVELERS INDEMNITY COMPANY AND ITS AFFILIATES, (II) AUTHORIZING 
THE SALE OF CERTAIN INSURANCE POLICIES, AND (III) APPROVING CERTAIN 

RELATED RELIEF IN CONNECTION WITH THE PLAN OF REORGANIZATION 
 

A hearing having been held (the “Hearing”) to consider the motion (the 

“Motion”), filed in the above-captioned chapter 11 case (this “Chapter 11 Case”) on July 8, 

2021, of The Fairbanks Company (the “Debtor”) for the entry of an order pursuant to 11 U.S.C. 

§§ 105 and 363 of the Bankruptcy Code and Fed. R. Bankr. P. 2002, 6004, and 9019:  

(i) approving the Settlement, Mutual Release and Policy Buyback Agreement, dated April 29, 

2021, which is attached to the Motion as Exhibit A (the “Travelers Settlement Agreement”),1 

pursuant to which the Debtor, on its own behalf and on behalf of any Person claiming by or 

                                                 
1  Capitalized terms used herein that are not otherwise defined herein will have the same meaning as in the Travelers 

Settlement Agreement.  Capitalized terms that are not defined in this Approval Order or in the Travelers 
Settlement Agreement will have the same meaning as in the Plan. 

_______________________________________________________________

IT IS ORDERED as set forth below:

_________________________________ 
 

Paul W. Bonapfel 
U.S. Bankruptcy Court Judge

Date: July 9, 2021
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through the Debtor will release any and all Claims, directly or indirectly, arising from, based 

upon, attributable to or derived from the Insurance Policies, including, without limitation, the 

Asbestos Claims; (ii) authorizing the sale of the Insurance Policies, free and clear of all Interests 

of any Entity, pursuant to the terms and conditions of the Travelers Settlement Agreement; (iii) 

recognizing that the requirements under the Travelers Settlement Agreement that the First 

Amended Plan of Reorganization of The Fairbanks Company Under Chapter 11 of the 

Bankruptcy Code (as may be amended, modified, or supplemented from time to time, the “Plan”) 

must provide Travelers with the benefit of the Asbestos Channeling Injunction and the Insurance 

Policy Injunction shall be met upon the Effective Date (as defined in the Plan, as used herein, the 

“Effective Date”) of the Plan.  

The Court having jurisdiction to consider the Motion and the relief requested 

therein in accordance with 28 U.S.C. §§ 157(b)(2) and 1334, and in consideration of the Motion, 

the relief requested therein, and the responses thereto, if any, being a core proceeding in 

accordance with 28 U.S.C. § 157(b); and the appearances of all interested parties and all 

responses and objections to the Motion, if any, having been duly noted in the record of the 

Hearing; and upon the record of the Hearing, the Motion, said responses and objections, if any; 

and after due deliberation and sufficient cause appearing therefor, the Court hereby makes the 

following: 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

A. The findings and conclusions set forth herein constitute the Court’s 

findings of fact and conclusions of law pursuant to Fed. R. Bankr. P. 7052, made applicable to 

this proceeding pursuant to Fed. R. Bankr. P. 9014. 
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B. To the extent any of the following findings of fact constitute conclusions 

of law, they are adopted as such.  To the extent any of the following conclusions of law 

constitute findings of fact, they are adopted as such. 

C. The Court has jurisdiction over the Motion pursuant to 28 U.S.C. §§ 157 

and 1334, and this matter is a core proceeding pursuant to 28 U.S.C. §§ 157(b)(2)(A), (N) and 

(O).  Venue of this Chapter 11 Case and the Motion in this district is proper under 28 U.S.C. §§ 

1408 and 1409. 

D. This Approval Order constitutes a final and immediately appealable order 

within the meaning of 28 U.S.C. § 158(a). 

E. The statutory predicates for the relief sought in the Motion are 

sections 105(a) and 363 of the Bankruptcy Code and Rules 2002, 6004, 9014, and 9019 of the 

Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”). 

F. Adequate notice of the Motion, the hearing on the Motion, the Travelers 

Settlement Agreement, and the subject matter thereof, including the Injunctions to protect 

Travelers, was given by mailing (or emailing in the case of the master service list) a copy of the 

Motion and notice of the hearing on the Motion to:  (a) all known claimants or counsel for 

claimants who have filed a proof of claim in the Chapter 11 Case, who are known to or 

scheduled by Fairbanks (whether or not scheduled as contingent, unliquidated and/or disputed), 

or whose claims are pending as of the commencement of the Chapter 11 Case, including all 

holders of Asbestos Claims and Coverage Claims, and any other known creditors or claimants, at 

the address provided for notice in the proof of claim filed by each such claimant or the address 

listed for such claimant in Fairbanks’s schedules, or the address of such claimant last known to 

Fairbanks, as applicable; (b) all Entities and parties-in-interest entitled to notice under 
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Bankruptcy Rule 2002 and any other applicable local rules; (c) all Entities known to have 

provided general liability insurance to Fairbanks for periods prior to 1998; (d) all Entities known 

to Fairbanks to be entitled or allegedly entitled to insurance coverages under the Insurance 

Policies, including additional insured and Entities fully within the policy definition of “named 

insured”; (e) all co-defendants in pre-petition litigation brought by Asbestos Plaintiffs, 

(f) counsel for the Committee; (g) counsel to the Future Claimants’ Representative; and (h) the 

Office of the United States Trustee.  Notice of this Motion was published twice in the Chicago 

Tribune (Chicago, IL), Charleston Gazette (Charleston, WV), The Star-Ledger (Newark, NJ), 

Philadelphia Inquirer (Philadelphia, PA), The News Journal (Wilmington, DE), St. Louis Post-

Dispatch (St. Louis, MO), and The Boston Globe (Boston, MA), and the national edition of The 

New York Times. 

G. The notice of the Motion, of the deadline to object to the Motion, and of 

the Hearing, constitutes due, sufficient and timely notice to all Entities entitled thereto in 

accordance with the requirements of the Bankruptcy Code, the Bankruptcy Rules and the local 

rules for the U.S. District Court for the Northern District of Georgia and the Bankruptcy Court, 

and of due process.  No other or further notice of the Motion, of the hearing on the Motion, or of 

the request for entry of this Approval Order, is or shall be required.  This Court hereby further 

finds that notice to an attorney for the holder of an Asbestos Claim or Coverage Claim 

constitutes notice to such holder for purposes of notice of the Motion, the Hearing, the Travelers 

Settlement Agreement, and this Approval Order. 

H. To the extent that any Entity (i) either (a) received proper notice of these 

matters (or is represented by an Entity, including counsel, that received such notice) or 

(b) having had notice of this Chapter 11 Case, elected not to request notices regarding this 
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Chapter 11 Case, and (ii) failed to object to the Motion and the entry of this Approval Order, 

then such Entities, including the Debtor, Other Insurers, the Future Claimants’ Representative, 

and the Committee, hereby shall have no right to file or prosecute an appeal of this Approval 

Order. 

I. The Parties negotiated at arm’s length and in good faith to reach a 

settlement on the matters resolved through the Travelers Settlement Agreement. 

J. The Debtor’s rights and obligations under the Insurance Policies are 

property of the Estate, and this Court has the jurisdiction and power to approve the Travelers 

Settlement Agreement and the compromises and releases contained therein. 

K. The Debtor has due and proper corporate authority to enter into the 

Travelers Settlement Agreement and perform all of its obligations thereunder.  No consents or 

approvals, other than this Approval Order, are required for the Debtor to perform all of its 

obligations thereunder, including the sale and transfer of the Insurance Policies.  The 

consummation of the Travelers Settlement Agreement by the Debtor and the Asbestos Trust does 

not conflict, contravene, or cause a breach, default or violation of any law, rule, regulation, 

contractual obligation or organizational or formation document. 

L. The compromises contained in the Travelers Settlement Agreement are a 

valid and proper exercise of the reasonable business judgment of the Debtor and represent an 

exchange for reasonably equivalent value.  The releases to be made by the Debtor pursuant to 

Section 6 of the Travelers Settlement Agreement are appropriate and should be approved.  

Travelers would not have entered into the Travelers Settlement Agreement or any of the 

compromises and settlements contained therein, or agreed to pay the Settlement Amount, without 
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the benefit of obtaining the releases contained in the Travelers Settlement Agreement and the 

Injunctions contained or to be contained in the Plan and the Confirmation Order. 

M. The Travelers Settlement Agreement results in substantial benefits to the 

Estate and the holders of Claims, including Asbestos Claims, by (i) settling complex litigation; 

and (ii) receiving payment of the Settlement Amount from Travelers for the benefit of the Estate 

and holders of Asbestos Claims.  The Travelers Settlement Agreement is fair and equitable with 

respect to the Debtor and the Asbestos Trust and the Entities who have asserted, and who might 

subsequently assert Claims, including Asbestos Claims, against the Debtor and/or the Asbestos 

Trust. 

N. Each of the following factors has been taken into account by the Parties in 

reaching the compromises embodied in the Travelers Settlement Agreement, and each factor 

supports approval of the Travelers Settlement Agreement and the entry of this Approval Order 

pursuant to Bankruptcy Rule 9019: 

(a) the probability of success in the litigation of the claims between the Debtor (or the 
Asbestos Trust) and Travelers, including the ranges of recoverable damages; 

(b) the likelihood that even if the Debtor were successful in an insurance recovery 
action against Travelers, Travelers would exhaust their appellate rights thereby 
delaying collection of any judgment; 

(c) the complexity of the litigation between the Debtor and Travelers, and the 
expense, inconvenience and delay necessarily attending it; and 

(d) the paramount interest of creditors and proper deference to their reasonable views 
regarding the Travelers Settlement Agreement. 

Considering all of the factors set forth in In re Justice Oaks II, Ltd., 898 F.2d 1544, 1549 (11th 

Cir. 1990), as discussed in the Motion, the provisions and conditions of the Travelers Settlement 

Agreement are in the best interests of the Debtor, its Estate, its creditors, holders of Demands, 

the Asbestos Trust, and other parties in interest. 

Case 18-41768-pwb    Doc 793    Filed 07/09/21    Entered 07/09/21 15:47:18    Desc Main
Document      Page 6 of 17



 

 
- 7 - 

O. The terms of the compromise and exchanges of consideration set forth in 

the Travelers Settlement Agreement:  (i) are in the best interests of the Debtor, its Estate and all 

of its creditors and other parties in interest; and (ii) are entered into in good faith.  Neither the 

Travelers Settlement Agreement nor the transactions contemplated thereby is subject to 

avoidance under section 363(n) of the Bankruptcy Code.  Neither the Debtor nor Travelers has 

engaged in any conduct that would cause or permit the Travelers Settlement Agreement to be 

avoided under section 363(n) of the Bankruptcy Code.  No common identity of officers or 

directors exists between Travelers and the Debtor.  Travelers is not an “insider” as that term is 

defined in section 101(31) of the Bankruptcy Code. 

P. By entering into the Travelers Settlement Agreement, the Debtor and 

Travelers have compromised their positions and have not admitted to or waived any legal, 

factual or other positions with respect to any potential coverage litigation, or other disputes 

between the Debtor and Travelers, the Insurance Policies, the insurance relationship between the 

Debtor and Travelers, or any other matters. 

Q. Travelers is a good faith purchaser for value within the meaning of section 

363(m) of the Bankruptcy Code and, as such, is entitled to all of the protections afforded thereby. 

Travelers has acted and will be acting in good faith within the meaning of section 363(m) of the 

Bankruptcy Code in effecting the buyback of the Insurance Policies contemplated by the 

Travelers Settlement Agreement. 

R. The terms and conditions of the Travelers Settlement Agreement and the 

Settlement Amount to be paid to the Asbestos Trust, or as otherwise directed by the Court 

consistent with the terms of the Travelers Settlement Agreement, (i) are fair and reasonable; 

(ii) constitute reasonably equivalent value and fair consideration for the Insurance Policies; and 
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(iii) are well within the range of reasonableness required for approval of the Travelers Settlement 

Agreement under the Bankruptcy Code and applicable law. 

S. The sale and transfer of the Insurance Policies will (i) be a legal, valid, and 

effective transfer of all of the Debtor’s rights and interests in and to the Insurance Policies to 

Travelers and (ii) vest Travelers with good title to, and all of the Debtor’s rights and interests in 

and to, the Insurance Policies free and clear of all Claims and Interests of any kind or nature 

whatsoever, because the standards set forth in sections 363(f)(1)-(5) of the Bankruptcy Code 

have been satisfied.  Any and all non-debtor holders of Claims and/or Interests of any kind or 

nature whatsoever in the Insurance Policies who did not object to the Motion and to the sale and 

transfer of the Insurance Policies, or who withdrew their objections, are deemed to have 

consented pursuant to section 363(f)(2) of the Bankruptcy Code.  Any and all non-debtor holders 

of Claims and/or Interests of any kind or nature whatsoever in the Insurance Policies who did 

object to the Motion and/or to the sale and transfer of the Insurance Policies fall within sections 

363(f)(1) or 363(f)(5) of the Bankruptcy Code. 

T. Consummation of the sale of the Insurance Policies will not subject 

Travelers to any debts, liabilities, obligations or Claims of any kind or nature whatsoever, 

whether known or unknown, contingent or otherwise, existing as of the date hereof or hereafter 

arising, of or against the Debtor or any other Entity by reason of such sale of the Insurance 

Policies, including based on any theory of successor or transferee liability. 

U. To the extent that this Court has confirmed the Plan, as required by the 

Travelers Settlement Agreement, from and after the Effective Date of the Plan, Travelers will be 

treated as a Settling Asbestos Insurance Entity, an Asbestos Protected Party and an Insurance 

Protected Party under the Plan and shall be afforded all of the rights, interests, and benefits of a 
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Settling Asbestos Insurance Entity, an Asbestos Protected Party and an Insurance Protected Party 

designated under the Plan and Confirmation Order including the Injunctions. 

FOR ALL OF THE FOREGOING REASONS, AND AFTER DUE 

DELIBERATION, IT IS ORDERED, ADJUDGED, AND DECREED THAT:   

1. The Motion shall be and hereby is GRANTED in all respects subject to 

the provisions of this Approval Order, and the Travelers Settlement Agreement and each of its 

terms and conditions are hereby approved in all respects. 

2. For the reasons set forth herein and on the record at the Hearing, all 

objections to the Motion and the relief requested therein and/or granted in this Approval Order 

that have not been withdrawn, resolved, waived, or settled, and all reservations of rights included 

in such objections are hereby overruled on the merits. 

3. The terms and provisions of the Travelers Settlement Agreement are 

incorporated by reference into and are an integral part of this Approval Order.  Each term of the 

Travelers Settlement Agreement is valid, binding and enforceable as though fully set forth 

herein.  The provisions of the Travelers Settlement Agreement and of this Approval Order, 

including the findings of fact and conclusions of law set forth herein, are non-severable and 

mutually dependent.  The failure specifically to include or reference any particular term or 

provision of the Travelers Settlement Agreement in this Approval Order shall not diminish or 

impair the effectiveness of such term and provision, it being the intent of the Court that the 

Travelers Settlement Agreement be authorized and approved in its entirety. 

4. To the extent of any conflict or inconsistency between the provisions of 

this Approval Order and the terms and conditions of the Travelers Settlement Agreement, the 

Travelers Settlement Agreement shall govern and control.  The terms and provisions of the 
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Travelers Settlement Agreement, together with the terms and provisions of this Approval Order, 

shall be binding in all respects upon all Entities, including the Debtor, its Estate, any and all 

chapter 7 and chapter 11 trustees thereof, the Asbestos Trust, the Asbestos Trustee, the Future 

Claimants’ Representative and each of the persons whose interests he represents, and each holder 

of an Asbestos Claim, Enjoined Insurance Claim, or Coverage Claim, the Debtor’s other 

creditors, shareholders of the Debtor, Other Insurers, and all interested parties, administrative 

agencies, governmental units, federal, state and local officials maintaining any authority with 

respect to the Settlement Amount, and their respective successors and assigns. 

5. The Debtor is hereby authorized, empowered and directed to take all 

necessary and appropriate acts to carry out and implement the Travelers Settlement Agreement 

in accordance with its terms without further order of the Court.  To the extent that this Court has 

confirmed the Plan, as required by the Travelers Settlement Agreement, from and after the 

Effective Date of the Plan, the designation of Travelers as a Settling Asbestos Insurance Entity, 

an Asbestos Protected Party and an Insurance Protected Party shall entitle Travelers to the rights 

and benefits afforded to a Settling Asbestos Insurance Entity, an Asbestos Protected Party and an 

Insurance Protected Party under the Plan, including the rights and benefits of the Asbestos 

Channeling Injunction, the Insurance Policy Injunction and any other section 105 and 524(g) 

injunctions granted under the Plan and the Confirmation Order with respect to all Claims, 

including all Asbestos Claims and Enjoined Insurance Claims. 

6. The Travelers Settlement Agreement and this Approval Order constitute 

valid and binding obligations of the Debtor, its Estate and the Asbestos Trust, which shall be 

enforceable in accordance with the terms thereof and shall be binding on the Debtor and its 

Estate, and any and all successors to and assigns of the Debtor, including the Asbestos Trust, any 
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trustee appointed in this Chapter 11 Case or any other case or proceeding, and all present and 

future holders of Claims and Demands, and all other parties in interest, as set forth in the 

Travelers Settlement Agreement.  The Confirmation Order shall include as an obligation of the 

Asbestos Trust, effective from the creation of the Asbestos Trust, that such Asbestos Trust shall 

be subject to and bound by the Travelers Settlement Agreement and this Approval Order.  Upon 

its creation, the Asbestos Trust, without further order of any court or action by any Entity, shall 

be deemed to be automatically a party to the Travelers Settlement Agreement. 

7. Pursuant to Bankruptcy Rule 9019 and section 105(a) of the Bankruptcy 

Code, the releases contained in Section 6 of the Travelers Settlement Agreement are hereby 

approved in all respects and shall be effective in accordance with the terms of the Travelers 

Settlement Agreement. 

8. Pursuant to sections 105(a) and 363(b) and (f) of the Bankruptcy Code, 

upon the Effective Date the Debtor shall have sold, transferred and conveyed all of its rights and 

interests in the Insurance Policies and Coverage Claims under the Insurance Policies to 

Travelers, free and clear of all Claims and Interests of any kind or nature whatsoever and all 

Entities shall be forever barred, estopped and permanently enjoined from taking any action for 

the purposes of directly or indirectly asserting, enforcing or attempting to assert or enforce any 

Claim or Interest of any kind or nature with respect to the Insurance Policies against Travelers 

and its property and assets, including the Insurance Policies, including, but not limited to, any 

Claims or Interests such Entity had, has, or may have against or in the Debtor or its Estate or 

successors. 

9. Travelers is not, and shall not be deemed to be, a successor to the Debtor 

and/or the Estate by reason of any theory of law or equity as a result of consummation of the 
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transactions provided in the Travelers Settlement Agreement or otherwise.  Travelers is not 

assuming under the Travelers Settlement Agreement any liabilities of the Debtor and/or its Estate 

or of any other Entities. 

10. As the Parties have entered into the Travelers Settlement Agreement by 

way of compromise and settlement, no Entity released under the Travelers Settlement Agreement 

shall be deemed to have, and no such releasee has, admitted or waived any legal, factual or other 

positions, and no Entity shall or may use the Travelers Settlement Agreement or any portion 

thereof, or any negotiations with respect thereto, as evidence of any kind or nature that any such 

releasee has made any admission or concession of any kind or nature with respect to the 

Insurance Policies, any Entity’s rights or obligations thereunder, or the Plan. 

11. Travelers is not obligated to perform under the Travelers Settlement 

Agreement, and/or the Travelers Settlement Agreement shall become null and void, if, among 

other things, any of the following provisions of the Plan proposed or filed by the Debtor are 

modified in a manner that would be inconsistent with the rights and benefits provided to 

Travelers under the Travelers Settlement Agreement and/or with the duties and obligations of, 

and releases provided by, the Debtor under the Travelers Settlement Agreement, and/or 

otherwise would have a material adverse effect on the interests of Travelers under the Travelers 

Settlement Agreement: 

10.4 Asbestos Channeling Injunction 

In order to supplement the injunctive effect of the discharge injunction in Section 10.2 
and pursuant to section 524(g) of the Bankruptcy Code, the Confirmation Order shall 
provide for the following Asbestos Channeling Injunction to take effect upon the 
occurrence of the Effective Date. 

(a) Terms of Asbestos Channeling Injunction.  To preserve and promote the 
settlements relied upon by the Plan and to supplement, where necessary, the injunctive 
effect of the discharge provided by sections 524(a) and 1141 of the Bankruptcy Code 
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and as described in Sections 10.1 and 10.2 and pursuant to the exercise of the equitable 
jurisdiction and power of the Bankruptcy Court and the District Court under section 
524(g) of the Bankruptcy Code, all Entities which have held or asserted, which hold or 
assert, or which may in the future hold or assert an Asbestos Claim against the 
Asbestos Protected Parties (or any of them) shall be, on and after the Effective Date, 
permanently stayed, restrained, and enjoined from taking any action for the purpose of 
directly or indirectly collecting, recovering, or receiving payments, satisfaction, or 
recovery with respect to any Asbestos Claim, including, but not limited to: 

(i) commencing or continuing in any manner any action or other 
proceeding of any kind with respect to any Asbestos Claim against any of the Asbestos 
Protected Parties, or against the property of any Asbestos Protected Party with respect 
to any such Asbestos Claim; 

(ii) enforcing, attaching, collecting, or recovering, by any manner or 
means, any judgment, award, decree, or order against any of the Asbestos Protected 
Parties or against the property of any Asbestos Protected Party with respect to any 
Asbestos Claim; 

(iii) creating, perfecting, or enforcing any Lien of any kind against 
any Asbestos Protected Party or the property of any Asbestos Protected Party with 
respect to any Asbestos Claim; 

(iv) except as otherwise specifically provided in the Plan, asserting or 
accomplishing any setoff, right of subrogation, indemnity, contribution, or recoupment 
of any kind against any obligation due any Asbestos Protected Party or against the 
property of any Asbestos Protected Party with respect to any Asbestos Claim; and 

(v) taking any act, in any manner, in any place whatsoever, against 
any of the Asbestos Protected Parties or their property, that does not conform to, or 
comply with, the provisions of the Plan pertaining to an Asbestos Claim. 

(b) Limitations of Asbestos Channeling Injunction.  Notwithstanding anything 
to the contrary set forth above, the Asbestos Channeling Injunction shall not enjoin: 

(i) the rights of Entities to the treatment accorded to them under 
Sections 3 and 4, as applicable, including the rights of Entities with Asbestos Claims to 
assert such Claims or Demands against the Asbestos Trust in accordance with the 
Asbestos Trust Distribution Procedures; 

(ii) the rights of Entities to assert any Claim, debt, obligation, or 
liability for payment of Asbestos Trust Expenses against the Asbestos Trust; and 

(iii) the rights of Entities to assert any Claim, debt, obligation, or 
liability for payment against a Non-Settling Asbestos Insurance Entity that is not an 
Asbestos Protected Party unless otherwise enjoined by order of the Bankruptcy Court or 
estopped by provisions of the Plan. 
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10.5 Insurance Policy Injunction. 

In order to give further effect to the Liberty Mutual Settlement Agreement, the 
National Union Settlement Agreement, the Travelers Settlement Agreement, and any 
other Insurance Settlement Agreement  that expressly requires a Settling Asbestos 
Insurer to receive the benefit of this Insurance Policy Injunction, the Confirmation 
Order shall contain an injunction, pursuant to section 105(a) of the Bankruptcy Code, 
barring and permanently enjoining all Entities who hold, or may hold in the future, an 
Enjoined Insurance Claim from and against asserting any such Enjoined Insurance 
Claim against any Insurance Protected Party.  The protection of this Insurance Policy 
Injunction includes but is not limited to, and thus bars, any Enjoined Insurance Claim 
against an Insurance Protected Party, including under California Insurance Code § 
11580 (or its subdivisions or related similar statutes in any jurisdiction), for insurance 
coverage or damages, indemnity, contribution, defense, equitable relief, or otherwise 
relating to any Asbestos Insurance Policy or Non-Asbestos Insurance Policy that is 
released or bought back in the Liberty Mutual Settlement Agreement, the National 
Union Settlement Agreement, the Travelers Settlement Agreement, or an Insurance 
Settlement Agreement that expressly requires a Settling Asbestos Insurer to receive the 
benefit of the Insurance Policy Injunction, or an Asbestos Claim, including any Claim 
for “bad faith” or extra-contractual liability. 

12. This Court shall retain exclusive jurisdiction to interpret and enforce the 

provisions of the Travelers Settlement Agreement and this Approval Order in all respects and 

further to hear and determine any and all disputes between the Debtor and Travelers, as the case 

may be, and any other Entity; provided, however, that in the event the Court abstains from 

exercising or declines to exercise such jurisdiction or is without jurisdiction with respect to the 

Travelers Settlement Agreement or this Approval Order, such abstention, refusal, or lack of 

jurisdiction shall have no effect upon, and shall not control, prohibit, or limit the exercise of 

jurisdiction of any other court having competent jurisdiction with respect to any such matter.  In 

the event this Chapter 11 Case has been closed, there shall be a right to have the Chapter 11 Case 

reopened upon ex parte motion or application for such purposes. 

13. The failure to specifically include any particular provision of the Travelers 

Settlement Agreement in this Approval Order shall not diminish or impair the effectiveness of 
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such provision, it being the intent of the Court that the Travelers Settlement Agreement be 

authorized and approved in its entirety. 

14. The provisions of this Approval Order are nonseverable and mutually dependent. 

15. This Approval Order shall inure to the benefit of Travelers, the Debtor and their 

respective successors and assigns and shall be binding upon the Debtor and the Asbestos Trust. 

16. Each and every federal, state, and local governmental agency or department is 

hereby directed to accept for filing, recording or otherwise any and all documents and 

instruments necessary and appropriate to consummate and/or evidence the transactions 

contemplated by the Travelers Settlement Agreement and this Approval Order. 

** END OF DOCUMENT ** 
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Order presented by: 

 

/s/ Luke A. Sizemore    
Paul M. Singer (admitted pro hac vice) 
Luke A. Sizemore (admitted pro hac vice) 
REED SMITH LLP 
225 Fifth Avenue, Suite 1200 
Pittsburgh, PA 15222 
Telephone: (412) 288-3131 
Facsimile: (412) 288-3063 
Email: psinger@reedsmith.com 
Email: lsizemore@reedsmith.com 
 
Counsel to Debtor and Debtor-in-Possession 
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SERVICE LIST 

Martin P. Ochs, Esq. 
Office of The United States Trustee 75 
Ted Turner Drive, S.W., Room 362 
Atlanta, GA 30303 
 
William L. Rothschild, Esq. 
OGIER, ROTHSCHILD & ROSENFELD, PC 
Sandy Springs Office 450 
Winfield Glen Court 
Sandy Springs, GA 30342 
 
Paul M. Singer, Esq. 
Luke A. Sizemore, Esq. 
REED SMITH LLP 
225 Fifth Avenue, Suite 1200 
Pittsburgh, PA 15222 
 
Patrick C. Maxcy  
Dentons US LLP  
Suite 5900  
233 South Wacker Drive  
Chicago, IL 60606-6361 
Counsel for Liberty Mutual Insurance Company 

David C. Christian, II  
David Christian Attorneys LLC  
105 W. Madison St.  
14th Floor  
Chicago, IL 60602  
Counsel for National Union Fire Insurance Company of Pittsburgh, PA 

Michael P. Pompeo  
Faegre Drinker Biddle & Reath LLP  
1177 Avenue of the Americas, 41st Floor  
New York, NY 10036 
Counsel for Travelers Indemnity Company 
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In re The Fairbanks Co., Case No. 18-41768-PWB (Bankr. N.D. Ga.):   

Excerpts from First Amended Plan of Reorganization of The Fairbanks Company  
Under Chapter 11 of the Bankruptcy Code [Doc. No. 721] 
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 Discharge Injunction. 

Upon the occurrence of the Effective Date, all Entities who have held, hold, or may 
hold Claims or Demands shall be permanently enjoined to the fullest extent permitted by law, 
from and after the Effective Date, from:  (a) commencing or continuing in any manner any 
action or other proceeding of any kind against the Reorganized Debtor with respect to such 
Claim or Demand; (b) enforcing, attaching, collecting, or recovering by any manner or means 
of any judgment, award, decree, or order against the Reorganized Debtor with respect to such 
Claim or Demand; (c) creating, perfecting, or enforcing any Encumbrance of any kind 
against the Reorganized Debtor or against the property or interests in property of the 
Reorganized Debtor with respect to such Claim or Demand; and (d) asserting any right of 
setoff, subrogation, or recoupment of any kind against any obligation due to the Reorganized 
Debtor or against the property or interests in property of the Reorganized Debtor, with respect 
to such Claim or Demand. 

 Exculpation. 

None of the Exculpated Parties shall have or incur any liability to any holder of a 
Claim or Demand against the Debtor or Reorganized Debtor (including any Asbestos Claim), 
or to any current or former holder of an Interest, for any act or omission occurring between 
the Petition Date and the Effective Date that is based on, arises from, or is attributable to (a) 
the Chapter 11 Case, (b) the Plan, (c) the negotiation, formulation, or preparation of the Plan, 
(d) any of the terms of or the settlements or compromises reflected in the Plan Documents, (e) 
the pursuit of confirmation of the Plan, or (f) consummation of the Plan or administration of 
the Plan or the property to be distributed under the Plan or the Asbestos Trust Distribution 
Procedures, so long as, in each case, such act or omission did not constitute willful 
misconduct or gross negligence as determined by a Final Order.  In all respects, the 
Exculpated Parties shall be entitled to rely on the advice of counsel and financial and other 
experts or professionals employed by them with respect to their duties and responsibilities in 
the Chapter 11 Case, and such reliance shall conclusively establish the absence of willful 
misconduct and gross negligence.  In addition, any act or omission taken with the approval of 
the Bankruptcy Court shall be conclusively deemed not to constitute willful misconduct or 
gross negligence. 

 Asbestos Channeling Injunction. 

In order to supplement the injunctive effect of the discharge injunction in Section 10.2 
and pursuant to section 524(g) of the Bankruptcy Code, the Confirmation Order shall provide 
for the following Asbestos Channeling Injunction to take effect upon the occurrence of the 
Effective Date. 

(a) Terms of Asbestos Channeling Injunction.  To preserve and promote the 
settlements relied upon by the Plan and to supplement, where necessary, the injunctive effect 
of the discharge provided by sections 524(a) and 1141 of the Bankruptcy Code and as 
described in Sections 10.1 and 10.2 and pursuant to the exercise of the equitable jurisdiction 
and power of the Bankruptcy Court and the District Court under section 524(g) of the 
Bankruptcy Code, all Entities which have held or asserted, which hold or assert, or which may 
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in the future hold or assert an Asbestos Claim against the Asbestos Protected Parties (or any 
of them) shall be, on and after the Effective Date, permanently stayed, restrained, and 
enjoined from taking any action for the purpose of directly or indirectly collecting, recovering, 
or receiving payments, satisfaction, or recovery with respect to any Asbestos Claim, including, 
but not limited to: 

(i) commencing or continuing in any manner any action or other 
proceeding of any kind with respect to any Asbestos Claim against any of the Asbestos 
Protected Parties, or against the property of any Asbestos Protected Party with respect to any 
such Asbestos Claim; 

(ii) enforcing, attaching, collecting, or recovering, by any manner or 
means, any judgment, award, decree, or order against any of the Asbestos Protected Parties or 
against the property of any Asbestos Protected Party with respect to any Asbestos Claim; 

(iii) creating, perfecting, or enforcing any Lien of any kind against 
any Asbestos Protected Party or the property of any Asbestos Protected Party with respect to 
any Asbestos Claim; 

(iv) except as otherwise specifically provided in the Plan, asserting or 
accomplishing any setoff, right of subrogation, indemnity, contribution, or recoupment of any 
kind against any obligation due any Asbestos Protected Party or against the property of any 
Asbestos Protected Party with respect to any Asbestos Claim; and 

(v) taking any act, in any manner, in any place whatsoever, against 
any of the Asbestos Protected Parties or their property, that does not conform to, or comply 
with, the provisions of the Plan pertaining to an Asbestos Claim. 

(b) Limitations of Asbestos Channeling Injunction.  Notwithstanding anything 
to the contrary set forth above, the Asbestos Channeling Injunction shall not enjoin: 

(i) the rights of Entities to the treatment accorded to them under 
Sections 3 and 4, as applicable, including the rights of Entities with Asbestos Claims to assert 
such Claims or Demands against the Asbestos Trust in accordance with the Asbestos Trust 
Distribution Procedures; 

(ii) the rights of Entities to assert any Claim, debt, obligation, or 
liability for payment of Asbestos Trust Expenses against the Asbestos Trust; and 

(iii) the rights of Entities to assert any Claim, debt, obligation, or 
liability for payment against a Non-Settling Asbestos Insurance Entity that is not an Asbestos 
Protected Party unless otherwise enjoined by order of the Bankruptcy Court or estopped by 
provisions of the Plan. 

 Insurance Policy Injunction. 

In order to give further effect to the Liberty Mutual Settlement Agreement, the 
National Union Settlement Agreement, the Travelers Settlement Agreement, and any other 
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Insurance Settlement Agreement  that expressly requires a Settling Asbestos Insurer to receive 
the benefit of this Insurance Policy Injunction, the Confirmation Order shall contain an 
injunction, pursuant to section 105(a) of the Bankruptcy Code, barring and permanently 
enjoining all Entities who hold, or may hold in the future, an Enjoined Insurance Claim from 
and against asserting any such Enjoined Insurance Claim against any Insurance Protected 
Party.  The protection of this Insurance Policy Injunction includes but is not limited to, and 
thus bars, any Enjoined Insurance Claim against an Insurance Protected Party, including 
under California Insurance Code § 11580 (or its subdivisions or related similar statutes in any 
jurisdiction), for insurance coverage or damages, indemnity, contribution, defense, equitable 
relief, or otherwise relating to any Asbestos Insurance Policy or Non-Asbestos Insurance 
Policy that is released or bought back in the Liberty Mutual Settlement Agreement, the 
National Union Settlement Agreement, the Travelers Settlement Agreement, or an Insurance 
Settlement Agreement that expressly requires a Settling Asbestos Insurer to receive the benefit 
of the Insurance Policy Injunction, or an Asbestos Claim, including any Claim for “bad faith” 
or extra-contractual liability. 

 Release of Asbestos Protected Parties. 

The acceptance of any Distribution by a holder of a Claim, and, with respect to Asbestos 
Claims, the acceptance of payment from the Asbestos Trust by a holder of an Asbestos Claim, 
shall constitute a waiver and release of any and all causes of action that such holder did 
commence or could have commenced against any Asbestos Protected Party that is based upon, is 
attributable to, or arises from any acts or omissions of such Asbestos Protected Party while 
serving in the capacity, with regard to the Debtor, for which such Entity was designated as an 
Asbestos Protected Party, that occurred prior to the Effective Date, to the fullest extent permitted 
under applicable law (as now in effect or subsequently extended), except for willful misconduct 
or gross negligence as determined by a Final Order. 

 Indemnification and Reimbursement Obligations. 

In the event that the Sale Transaction does not close on or before the Effective Date, the 
obligations of the Debtor to indemnify and reimburse persons who are or were directors, officers, 
or employees of the Debtor on the Petition Date or at any time thereafter against and for any 
obligations as provided in the Debtor’s certificate of incorporation, applicable state law, or other 
agreement, or any combination of the foregoing, shall survive confirmation of the Plan, remain 
unaffected hereby, and not be discharged in accordance with section 1141 of the Bankruptcy 
Code, irrespective of whether indemnification or reimbursement is owed in connection with an 
event occurring before, on, or after the Petition Date. 

 Release of Avoidance Actions. 

Effective on the occurrence of the Effective Date, the Debtor and the Reorganized Debtor 
hereby fully, finally, and forever release, relinquish, and discharge each and every Avoidance 
Action that they hold against any third-party who provided goods or services to the Debtor prior 
to the Petition Date for the avoidance of any transfer that the Entity received in its capacity as 
such. 

Case 18-41768-pwb    Doc 721    Filed 04/29/21    Entered 04/29/21 16:10:37    Desc Main
Document      Page 42 of 57




