
 
 

August 5, 2022 

 

INQUIRY NO.  2022-030 

 

 You have requested an ethics opinion from the PBA Legal Ethics and 

Professional Responsibility Committee. 

 

Facts: 

 

2022 bankruptcy case 

 

Inquirer represents a creditor in a 2022 Chapter 7 bankruptcy case.  The creditor 

has a 2022 judgment against the debtor arising out of a motor vehicle accident.  The 

debtor did not list the creditor on his schedules and, as a result, the creditor missed the 

341 meeting and almost missed deadlines to object to actions taken, or not taken, by the 

debtor in the bankruptcy case.  Inquirer filed in the bankruptcy case an Objection to 

Exemptions and a motion for an extension of time to file an objection to discharge and to 

challenge the dischargeability of certain debts.  

 

The day after the motions were filed, the debtor’s attorney contacted Inquirer and 

indicated that this debtor was a former client of Inquirer, specifically that in 2011 the 

debtor was represented by the Inquirer as a debtor in a bankruptcy case. The attorney has 

threatened to take action if the Inquirer does not withdraw. 

 

2011 bankruptcy case  

 

The docket in the 2011 bankruptcy case shows that Inquirer’s former managing 

partner represented the debtor.  Opposing counsel provided to the Inquirer letters from 

the managing partner cc’ing Inquirer regarding the 341 creditors meeting and mortgage 

payments missed in 2011, and a bill that represents the time incurred in representation of 

clients in the 2011 case.  The bill shows that Inquirer reviewed the file in preparation of 

the 341 meeting and attended the 341 meeting for the debtor who is now a debtor in the 

2022 case.  

 

Inquiry 

 

The Inquirer asks if she has a conflict of interest in representing her current client 

adverse to her former client.  
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Applicable Pennsylvania Rule of Professional Conduct: 

 

Rule 1.9 Duties to Former Clients 

  

(a)  A lawyer who has formerly represented a client in a matter shall 

not thereafter represent another person in the same or a substantially related 

matter in which that person’s interests are materially adverse to the interests 

of the former client unless the former client gives informed consent. 

 

            * * * 

(c) A lawyer who has formerly represented a client in a matter or 

whose present or former firm has formerly represented a client in a matter 

shall not thereafter:  

(1) use information relating to the representation to the 

disadvantage of the former client except as these Rules would permit 

or require with respect to a client, or when the information has 

become generally known; or  

(2) reveal information relating to the representation except 

as these Rules would permit or require with respect to a client. 

 

Comment [3] to Rule 1.9:   

 

Matters are "substantially related" for purposes of this Rule if they involve 

the same transaction or legal dispute or if there otherwise is a substantial 

risk that confidential factual information as would normally have been 

obtained in the prior representation would materially advance the client's 

position in the subsequent matter. . .  Information acquired in a prior 

representation may have been rendered obsolete by the passage of time, a 

circumstance that may be relevant in determining whether two 

representations are substantially related. . . . A conclusion about the 

possession of such information may be based on the nature of the services 

the lawyer provided the former client and information that would in 

ordinary practice be learned by a lawyer providing such services. 

 

Bankruptcy Code: 

 

Section 541 provides that the commencement of a bankruptcy case creates an 

estate comprised of all legal and equitable interests of the debtor in property as of the 

commencement of the case.  Section 522 exempts from property of the estate the property 

listed . . ..  Section 522(d) limits the value of various items of property which may be 

exempted by a debtor. 

 

The Objection to Debtor’s Exemptions filed by Inquirer in the 2022 case 

challenges the exemption of certain items claimed by the debtor as exempt based upon 

the value of these items.  
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Discussion: 

 

The Rules of Professional Conduct permit an attorney to represent a new client in 

a matter adverse to a former client with two exceptions:  

  

1.  An attorney cannot represent a new client in the same or substantially matter. 

A substantially related matter is one which involves the same transaction or legal dispute 

or if there otherwise is a substantial risk that confidential factual information as would 

normally have been obtained in the prior representation would materially advance the 

client's position in the subsequent matter. 

 

2.  An attorney may not use information obtained in former representation to the 

disadvantage of the former client. 

 

Initially, it should be noted that the two bankruptcy cases are separated by eleven 

years. 

 

The matters at issue in the 2022 bankruptcy case include the exemptions 

permitted by the Bankruptcy Code of property owned by the debtor in 2022 and the 

limitations on those exemptions imposed by the Bankruptcy Code.  These matters are not 

related to the 2011 case since they are based on 2022 values of the property (not 2011 

values). 

 

The procedural issues in the 2022 case are also not the “same or substantially 

related” to the 2011 case in which the Inquirer represented the debtor.  

  

Since the issues in the 2022 case relate solely to facts that existed at the time of 

the filing of the 2022 case (the values of the property claimed as exempt), or thereafter 

(the procedural issues of the notices given to creditors of the bankruptcy filing), no 

information obtained by Inquirer in 2011 would have any relevance to the 2022 case.  

  

Conclusion: 

 

Based upon the information set forth above, the Inquirer does not have a conflict 

of interest in representing her current client adverse to her former client. 

 

 

 

 

 

 

CAVEAT: The foregoing opinion is advisory only and is not binding on the 

Disciplinary Board of the Supreme Court of Pennsylvania or any other Court.  This opinion 

carries only such weight as an appropriate reviewing authority may choose to give it.  

Moreover, this is the opinion of only one member of the committee and is not an opinion 

of the full committee.   


