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CLAIMS CORNUCOPIA 
 
A. IMPORTANT RULES (RELEVANT TO THE FILING OF CLAIMS  

 
Fed. R. Bankr. P. 3001: Provides the required form and content of a proof of 

claim, including the information to be provided in the claim, and the evidentiary 
effect of a claim (i.e., prima facie evidence of the validity and amount of the claim). 

 
Fed. R. Bankr. P. 3002: Provides that the filing of a claim is necessary and sets 

out the place of filing and time for filing. 
 
W.PA.LBR 3002-3: Sets out additional requirements for Claims in Chapter 12 

and 13 Cases that include (a) creditor’s account number and identification of the 
collateral (where relevant), and in the case of a lien on real property, the claim shall 
provide: 

(A) arrearage, late fees, attorney’s fees and foreclosure costs incurred 
through the date of filing of the debtor’s bankruptcy petition, 
principal balance, applicable interest rate and amount of the regular 
monthly payment. 
(B) if regular payment includes an escrow component, it shall be 
clearly identified and the amount stated. 
(C) the Mortgage and Note and any Assignments of Claim be 
attached to the claim. 
(D) any postpetition arrearage separately stated and itemized. 

 
In accordance with the Local Rule 3002-3(f), the Chapter 13 trustee will promptly 
place all funds intended for a specific creditor on reserve: (1) upon notice from an 
assignor or transferee that a claim has been transferred;  or (2) whenever the 
trustee receives: (A) a returned check; (B) a statement from a creditor indicating 
that the account has been assigned; (C) a statement from a creditor indicating that 
the account has been paid in full; or (D) any other statement from a creditor 
indicating that the creditor is not owed anything on a claim; or (3) in any 
circumstance where a creditor seeks to change the payee name for a claim. 
 
Chapter 13 Trustee will NOT distribute to any purported assignee or transferee 
without a “transferred proof of claim” filed in accordance with Fed. R. Bankr. P. 
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3001(e) and notice issued in accordance therewith by the Clerk with an opportunity 
to object. 

 
B. MORTGAGE PROOFS OF CLAIM POST STENDARDO 
  
1.  Are mortgagees entitled to post judgment fees and costs not specified in the 

loan docs? 
 
2. Can the court use the claims allowance process to “reassess” a state court 

judgment amount? 
 
3. How should a mortgagee with a pre-petition judgment complete the proof 

of claim form to make sure that its allowable postpetition fees are 
recognized? 

 
In re Cohen Harvin, 571 B.R. 672 (Bankr. E.D. Pa. 2017) 

Debtor’s loan had matured and was reduced to judgment in pre-bankruptcy 
foreclosure proceeding.  Debtor sought to pay off the balance of the mortgage in 
full through her Chapter 13 Plan.  BOA filed a proof of claim which included late 
fees, attorney fees and court and title costs which had accrued both before and 
after judgment.  Debtor objected to the proof of claim asserting that the claim 
should be disallowed, in part, because certain charges were unenforceable under 
the applicable state law.  BOA calculated its claim as if no judgment had been 
entered and its claim did not differentiate between charges assessed before the 
entry of judgment from those assessed after the entry of the judgment.  The court 
began its analysis looking at the merger doctrine and the exception thereto 
espoused in the 3rd Circuit decision In re Stendardo, 991 F.2d 1089 (3d Cir. 1993).  
Based on the merger doctrine the only provisions in a note or mortgage that survive 
judgment are those terms which are delineated in the note or mortgage as being 
effective even after judgment is entered.  These fees are often added to the 
judgment by means of the reassessment process in Pennsylvania state courts.  This 
process allows the mortgagee to file a motion requesting the addition of certain 
post judgment fees to the amount of damages before going to Sheriff Sale.    The 
bankruptcy court held that it could modify the state court judgment through the 
claims allowance process and allow amounts to be added to the judgment which 
would be allowed under the state reassessment process.  The court found no 
federalism or comity concerns in doing so since it was only using the state court 
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judgment as a starting point and allowing the same claims that the state court 
would allow under its reassessment procedure.  It was not impermissibly modifying 
the state court judgment.  Because BOA had completed its claim as if no judgment 
had been entered, delineation of what fees were incurred pre and post judgment 
could only be made by reviewing the payment history attached to the claim.  The 
note allowed for the collection of all fees and expenses incurred in pursuing a 
foreclosure including attorneys’ fees and costs of title.  The Court allowed attorney 
fees and costs up through sale and disallowed escrow advances and the costs of an 
appraisal finding that those expenses were not included in the exception carved 
out in the loan documents. 
 
4. Can a debtor use 11 U.S.C. §1322(c)(2) to bifurcate a mortgage claim to be 

paid in full through the plan where a foreclosure judgment has been entered 
and accelerates the due date on the note? 

 
5. Can a mortgagee include fees not specifically reserved post judgment in a 

proof of claim where debtor seeks to pay the obligation in full through the 
plan? 

 
6. Is the collection of those fees post judgment a violation of the automatic stay 

and/or a FDCPA violation? 
 
In re Bernadin, 609 B.R. 26 (Bankr. E.D. Pa. 2019), vacated in part on reconsideration 
by In re Bernadin, 610 B.R. 787 (Bankr. E.D. Pa. 2019). 

Debtor filed an adversary proceeding seeking partial or full disallowance of a 
mortgage proof of claim filed by US Bank as well as relief for violation of the FDCPA.  
Prior to the filing, US Bank obtained a foreclosure judgment by default against 
Debtor and her co-owners of the property.  The proof of claim filed in the 
bankruptcy case asserted a secured claim for $192,536.07 based on a note which 
was set to mature on June 1, 2035.  The claim attached a payment history seeking 
payment for advances made for real estate taxes and insurance premiums arising 
after the entry of the judgment.  The proof of claim itself did not refer to the 
judgment.  In addition, the mortgage and note did not specify that the debtor’s 
obligation to pay real estate tax and insurance advances survived the merger of the 
mortgage and foreclosure judgment.  Debtor’s complaint contained the following 
claims:  1.  US Bank lacked the authority to assert the claim as it was neither the 
holder nor the possessor of the note; 2. Even if US Bank had standing, the claim 
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should be limited to the amount of the judgment plus interest; 3.  the US Bank claim 
should be limited to the value of the debtor’s property and 4. the attempt to collect 
the post judgment fees is a violation of the FDCPA and damages from that violation 
should be used to reduce the secured claim.  The Court held that the first claim with 
respect to standing was precluded by res judicata.  With regard to the claim for 
disallowing the advances and attorney fees, the Court found in favor of debtor 
disallowing the advances based on the merger doctrine but allowed the attorney 
fees finding that the note set forth language allowing those fees post judgment.  
On Count III, the court held that debtor was precluded from bifurcating the 
mortgage loan due to the anti-modification clause in §1322(b)(2).  The Debtor 
argued that entry of the foreclosure judgment transformed the mortgage from a 
long-term debt to a short term debt which is addressed by §1322(c)(2) allowing 
modification.  The Court, however, found that the “original payment schedule” 
language of §1322(c)(2) refers only to the original note not to the accelerated debt 
that becomes due upon entry of a foreclosure judgment.  Lastly, with respect to 
the FDCPA claim, the Court initially dismissed the count but reversed its opinion on 
motion for reconsideration finding that the debtor pled facts sufficient to suggest 
that the loan servicer’s active participation in filing of the proof of claim provided a 
basis for the claim and that the Bankruptcy Code did not impliedly repeal the FDCPA 
with regard to the filing of proofs of claim. 
 
7. Can the court review a dispute regarding the amount of the state court 

judgment as part of the claims allowance process or is it barred by the 
doctrine of res judicata? 

 
8. Once a judgment is entered prepetition, can a debtor seek to cure and 

maintain that obligation when the loan matures during the Chapter 13 case? 
 
In re Thomas, 626 B.R. 793 ( Bankr. E.D. Pa. 2021) 

Debtor sought to relitigate the amount of a prepetition foreclosure judgment 
in bankruptcy court via the claims allowance process.  The Debtor sought credit 
from the lender for an insurance payment allegedly sent to the lender several years 
prior to the foreclosure.  The debtor did not defend the mortgage foreclosure 
proceeding in state court nor raise this issue as part of that proceeding.  A default 
judgment was entered against debtor prepetition and a secured proof of claim was 
filed in the Chapter 13 case.  Debtor proposed a cure and maintain plan and filed 
an objection to the lender’s claim seeking to have the amount reduced by the 
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insurance payment.  The Court held that the debtor was precluded from relitigating 
the amount of the state court judgment based on res judicata.  Moreover, the fact 
that the Debtor’s mortgage loan matured within a few months of the bankruptcy 
filing precluded the debtor from using 11 U.S.C. § 1322(b)(5) to cure and maintain 
the obligation.  Rather, Debtor’s only option was to pay the entire claim in full over 
the life of the Chapter 13 plan.  Although debtor can deaccelerate a mortgage and 
cure a default even where a prepetition foreclosure judgment has been entered, 
this option is only available for debts in which the last payment come due after the 
last plan payment is due. 
 
C.  LATE-FILED CLAIMS IN CHAPTER 13 
 
1. Is there an excusable neglect exception for late filed claims in Chapter 13?  
 
United States v. Chavis (In re Chavis), 47 F.3d 818 (6th Cir. 1995).  

In Chavis, the Chapter 13 debtors objected to a claim filed by the Internal 
Revenue Service 11 months after the bar date. The Sixth Circuit found that 
compliance with Rule 3002 was a prerequisite for allowance in Chapter 13 cases. It 
based this finding on the enactment of Code § 502(b)(9), which enumerated late 
filing by a government agency as a ground for disallowance. Although enacted too 
late to be controlling in the case, the Court found that the statute “reveals 
Congress' intent to demand that claims be timely filed.” The Sixth Circuit also 
distinguished the Chapter 7 precedent by finding that confirmation of Chapter 13 
plans require that creditors receive a stream of payments in excess of what they 
would receive under Chapter 7, and this requirement could not be determined with 
finality if late-filed claims were not barred.  
 

See also Overstreet v. Foust (In re Foust), 636 B.R. 788 (N.D. Ind. 2021) (“The 
filing deadlines for proofs of claim in Chapter 13 bankruptcy cases are as rigid 
as a schoolmarm”); Mondriguez-Torres v. Lopez (In re Lopez), 629 B.R. 322 
(B.A.P. 1st Cir. 2021) (the excusable neglect standard “is inapplicable to 
certain deadlines, including those established by Bankruptcy Rule 3002(c) for 
filing proofs of claim in chapter 13 cases”); Aboody v. United States (In re 
Aboody), 223 B.R. 36, 39 (B.A.P. 1st Cir. 1998) (proof of claim deadline in 
chapter 13 cases cannot be extended on the grounds of excusable neglect); 
In re Griggs, 306 B.R. 660, 664 (Bankr. W.D. Mo. 2004) (excusable neglect is 
not a basis for allowance of late claims in Chapter 13; the fact that debtors' 
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Chapter 13 plan provides for the claim and proposes it be paid does not 
excuse creditor's failure to file a timely proof of claim). 

 
But see In re Meyrowitz, 2007 Bankr. LEXIS 2988 (Bankr. N.D. Tex. Sept. 11, 2007) 
(Chapter 7). 

An unsecured creditor of a chapter 7 debtor filed a motion for allowance of 
a late-filed proof of claim as timely filed. The creditor’s address as listed on the 
creditor matrix contained a misspelling of the street address, additionally the 
address was a building which the creditor leased to tenants, and in which the 
creditor did not have an office. The creditor became aware of the filing after a 
janitor at the building gave her an envelope from debtor’s counsel. Debtor 
admitted that he had some of the addresses to which he had previously sent 
packages to the creditor, but did not use any of those in his bankruptcy filings. 
Additionally, debtor’s schedules listed the creditor as an unsecured judgment 
creditor with a “disputed” claim of $250,000, although the debtor did not list 
creditor as a disputed creditor on his list of the largest 20 creditors in his case. The 
court held that the creditor did not have to demonstrate that the failure to file a 
proof of claim before the bar date was the result of excusable neglect under Fed.R. 
Bankr. P. 9006(b)(1), because the creditor was denied due process under the 
Constitution. The court held that the notice provided to the creditor was not 
reasonably calculated to provide notice of the case and deadline for filing a proof 
of claim. The court also held that the creditor’s delay of up to 125 days between 
learning of the case and filing of the case was not unreasonable. The court held that 
the creditor’s claim should be deemed timely filed. 
 
2. Is there an exception for unscheduled or improperly scheduled creditors in 

Chapter 13? 
 
Consider Fed. R. Bankr. P. 3002(c)(6):  
On motion filed by a creditor before or after the expiration of the time to file a proof of 
claim, the court may extend the time by not more than 60 days from the date of the order 
granting the motion. The motion may be granted if the court finds that: 

(A) the notice was insufficient under the circumstances to give the creditor a 
reasonable time to file a proof of claim because the debtor failed to timely file the list of 
creditors’ names and addresses required by Rule 1007(a); or 

(B) the notice was insufficient under the circumstances to give the creditor a 
reasonable time to file a proof of claim, and the notice was mailed to the creditor at a 
foreign address. 
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In re Helios, 629 B.R. 772, 778-79 (Bankr. S.D. N.Y. 2021) 
A motion brought under Bankruptcy Rule 3002(c)(6) may be granted if a 

court finds that “the notice was insufficient under the circumstances to give the 
creditor reasonable time to file a proof of claim because the debtor failed to timely 
file the list of creditors' names and addresses required by [Bankruptcy] Rule 
1007(a).” Courts have disagreed whether the filing of any matrix bars use of 
Bankruptcy Rule 3002(c)(6)(A) to extend the time to file a claim for a creditor that 
failed to receive notice due to an error in the matrix. Helios decided that a creditor 
could obtain relief under Bankruptcy Rule 3002(c)(6)(A), if the creditor received 
"insufficient" notice as a result of a debtor's failure to include the creditor or its 
correct address in the debtor's matrix of creditors. 

 
See also In re Wood, No. 18-00639, 2019 Bankr. LEXIS 966 (Bankr. D.D.C. Mar. 
25, 2019) (Creditor’s claim that it did not receive notice of commencement 
of case does not entitle creditor to extension of time to file proof of claim; 
creditor cannot use exception in Bankruptcy Rule 3002(c)(6)(A) because 
debtor included creditor in original list of creditors with correct address.) 

 
In re Tice, No. 21-80226-BPC, 2022 Bankr. LEXIS 427 (Bankr. M.D. Ala. Feb. 22, 2022) 
 Creditor argued that the notice of the bar date was insufficient under Rule 
1007(a), because debtor didn't list creditor’s office address, but instead it listed it 
in care of its state court attorney law firm. Creditor further argued debtor did not 
identify a specific attorney at the law firm and used the incorrect zip code. Noting 
that it that it may extend the time for filing a claim under Rule 3002(c)(6) where 
the notice was insufficient under the circumstances, the Court did not allow the 
extension in this case. The Court noted that not every attorney for a creditor in a 
non-bankruptcy matter is capable of imputing knowledge of a bankruptcy to a 
creditor client, but in this case the law firm represented the creditor in its post-
judgment collections of the underlying debt and had actual knowledge of debtor's 
bankruptcy court filing. The facts supported that the law firm was an agent of 
creditor authorized to collect the balance due on a defaulted debt outside of 
bankruptcy and capable of imputing knowledge of debtor's bankruptcy case to 
creditor. Under the circumstances of this case, it was reasonable for debtor to 
assume that notice to the law firm would be relayed to creditor. 
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3. May debtors amend their schedules to add previously unscheduled 
creditors? 

 
In re Plummer, 378 B.R. 569 (Bankr. C.D. Ill. 2007) 

Two and one-half years into a Chapter 13 the debtors sought authorization 
to amend their Schedule F to add previously unscheduled pre-petition creditors 
and to extend the claims bar date in order to give the added creditors the 
opportunity to file claims so that the debts of the added creditors would be 
discharged upon completion of the Plan. The Court acknowledged that the debtors 
had the right to amend their schedule but determined that the right to amend and 
the right to bind the creditors to the plan are two different things. The court’s 
ability to enlarge the time for filing a claim was subject to the limitations in Rule 
3002(c), and absent an exception falling within the Rule the Court has no discretion 
to extend the claims bar date. 
 
4. Are unscheduled creditors who do not file proofs of claims (or whose filed 

proofs of claims are disallowed as untimely) discharged if the Plan 
completes? 

 
Pangaro v. Vito’s Towing, Inc. (In re Pangaro), 567 B.R. 878, 880 (Bankr. M.D. Pa. 
2017)  

Untimely filed proofs of claim by unscheduled creditors must be disallowed; 
unscheduled creditors are not “provided for” and are not discharged under 
§1328(a).  “[N]either Rules 3002 nor 9006 allow for late claims to be deemed timely 
by reason of not being scheduled in a Chapter 13 filing.… I do have concerns 
whether disallowance of these claims works a deprivation of property without due 
process of law.… [I]f the Chapter 13 discharge was applicable to an unscheduled 
creditor, the creditor’s property rights would be lost without the opportunity to 
participate in a plan. It is fairly clear, however, that a 13 discharge only applies to 
scheduled creditors inasmuch as §1328(a) extends the discharge only to creditors 
‘provided for by the plan’ and an unscheduled debt and creditor cannot be 
provided for.” 
 
In re Lovo, 584 B.R. 79 (Bankr. S.D. Fla. Mar. 28, 2018)  

Although some courts have allowed late-filed claims based on considerations 
beyond those listed in Rule 3002(c), this Court follows those courts that do not 
believe a bankruptcy court has the authority to judicially create a lack of notice 
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exception to timely filing a proof of claim when that exception is not listed in the 
applicable rule.  Court further noted that under 11 U.S.C. § 523(a)(3), “[a] discharge 
under section ... 1328(b) of this title does not discharge an individual debtor from 
any debt neither listed nor scheduled under section 521(a)(1) of this title, with the 
name, if known to the debtor, of the creditor to whom such debt is owed, in time 
to permit ... timely filing of a proof of claim, unless such creditor had notice or 
actual knowledge of the case in time for such timely filing.” 

 
5. Are mortgage (or other lien) creditors excused from the obligation to timely 

file proofs of claims?   
 
In re Heyden, 570 B.R. 489 (Bankr. W.D. Pa. 2017) 

Heyden involved a late filed proof of claim by a mortgage creditor that 
included prepetition arrears substantially higher than the amount provided to paid 
in the plan. Court noted first that under Rule 9006(b)(3), bankruptcy courts are not 
permitted to authorize an untimely claim filing in Chapter 7 or 13 on the basis of 
the excusable neglect standard of Rule 9006(b)(1). The only way the Court could 
enlarge the time in this case would therefore be if one of the six (6) exceptions in 
Rule 3002(c) itself applies. Finding that none of the exceptions applied the Court 
denied the motion to allow a late filed claim. The Court went on to discuss 
consequence of denying the Motion and disallowing the late-filed proof of claim 
which was that the mortgage creditor will not have a right to receive distributions 
under the Debtor's plan because it does not have an allowed claim, which is a 
prerequisite to receive distributions, at least when the debtor objects to a claim's 
timeliness, which the Debtor here has done.   
The Court left open the question of the discharge question. The mortgage creditor 
had asked as an alternative form of relief that, if the Motion was denied, the Court 
“make clear” to the Debtor that despite not having filed a timely proof of claim, the 
mortgage creditor will be able to exercise its right to foreclose on the mortgage if 
it is granted relief from stay or once a discharge order is entered. The Court 
observed that normally a lien passes through the bankruptcy unaffected and can 
be enforced after the case is over. However, the Court declined to decide the actual 
effect of the disallowance on the claim on the mortgage creditor’s rights post-
discharge in the context of the case because that issue was not then before the 
Court. 
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Winnecour v. United States Bank, N.A. (In re Venanzio), 602 B.R. 921 (Bankr. W.D. 
Pa. 2019) 

The issue in Venanzio was whether a confirmed plan can modify a mortgage 
creditor’s lien for prepetition arrears when it had failed to file a timely proof of 
claim setting out those arrears. The debtor in the case had completed all payments 
contemplated under the Chapter 13 plan, including all payments due to mortgage 
creditor as set forth in the plan, and the Chapter 13 Trustee took the position that 
the mortgage arrears had been fully cured and mortgage creditor was barred from 
claiming any additional amounts. The Court noted that a plan, once confirmed, is 
binding on the debtor and each creditor, whether or not the claim of such creditor 
is provided for by the plan, and whether or not such creditor has objected to, has 
accepted, or has rejected the plan. Following those courts holding that the 
mortgage creditor is bound by the plan, the same as other creditors, 
notwithstanding the anti-modification language of §1322(b)(2), the Court held that 
a mortgage creditor that fails to object to a plan or file a timely proof of claim, is 
bound to the arrears stated in the plan. It was uncontested that mortgage creditor 
will have a valid lien post-bankruptcy, provided that the confirmed plan 
determined, with finality, that the mortgage would be reinstated after arrears in 
the plan had been cured, and res judicata would bar the creditor from claiming a 
higher amount of arrears. Therefore, to the extent Debtor has completed the plan 
payments, no claim for arrears remains. 

 
In re Sherrell, No. 19-05254-5-DMW, 2021 Bankr. LEXIS 3378 (Bankr. E.D.N.C. Dec. 
10, 2021) 
 Debtor scheduled the creditor’s secured claim in a vehicle, and provided for 
the payment of the claim, as scheduled, in the plan. Because the creditor did not 
file a timely proof of claim it was not paid (presumably because notwithstanding its 
inclusion in the plan local practice still required a proof of claim be filed for 
payment). The case completed and discharge was entered. After discharge the 
creditor contacted the debtor about repossessing the vehicle and the case was 
reopened. Finding Cen-Pen Corporation v. Hanson, 58 F.3d 89 (4th Cir. 1995), 
controlling, the Court held that the discharge of in personam liability did not 
preclude enforcement of lien. The lien, unless separately avoided, passed through 
the bankruptcy. The amount of creditor’s secured claim as of the petition date was 
established upon confirmation of the Plan, but confirmation and the subsequent 
Order of Discharge had no effect on its lien and it had the ability to enforce the lien 
post-discharge. 
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D.  AMENDED PROOFS OF CLAIMS 

 
1 Are amended claims filed after the bar date late filed or do they “relate back” 

to the original filing date? 
 

In re Washington, 420 B.R. 643 (Bankr. W.D. Pa. 2009)  
Debtor filed a plan that provided for curing her mortgage. The mortgage, 

however, matured prior to the end of the plan term. Mortgage creditor filed a 
“total debt” proof of claim (i.e, did not break out the arrears amount) and objected 
to the plan on the basis that it did not provide for payment in full of its claim. Debtor 
filed an amended plan that shortened the term to a date prior to the mortgage 
maturity date. In response, mortgage creditor filed an amended proof of claim that 
broke out the arrears which were in an amount greater than in the plan. Debtor 
objected to the amended proof of claim on the basis that it was late filed. The issue 
was whether the amendment related back to the timely filed original claim. The 
Court noted that where the claim amendment is filed after the bar date has passed, 
it will only be timely if it relates back to the date of the original claim. This relation 
back will not be permitted if the amendment actually states a new claim. A claim 
“amendment” will be deemed to be a “new” claim if the original claim fails to give 
the debtor “fair notice of the conduct, transaction, or occurrence” from which the 
amended claim arises. If the amendment simply cures a defect in the original claim, 
sets it forth in more detail, pleads a new theory of recovery on the same facts, or 
increases damages, it will not constitute a new claim and relation back may be 
allowed. The Court decided that the relevant “transaction” is the loan itself, not the 
accrual of arrears, and that specifying a portion of the claim in the amendment as 
arrears does not make it a new claim. The Court further found that the original 
claim gave sufficient notice of the presence of arrears. 

NOTE. The Court observed that the allowance of an amendment is 
discretionary (citing, Interface Group-Nevada v. Trans World Airlines, Inc. (In re 
Trans World Airlines, Inc.), 145 F.3d 124, 141 (3d Cir. 1998)), and that a finding that 
the amendment is not a “new” claim does not necessarily settle the matter since 
the Court may still exercise its discretion and deny the amendment. Finding that 
the Debtor had ample notice of the existence of the arrears, and that the only 
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stated prejudice is that she would then need to pay the arrears over a shorter 
period of time, the Court allowed the amendment.1    

 
In re Herron, 634 B.R. 883 (Bankr. W.D. Pa. 2021) 

Objection to an amended proof of claim filed by the IRS was overruled. The 
amended proof of claim did not change the total amount of the claim as set forth 
in the original proof of claim, nor did it change the tax years at issue. It merely cured 
defects which the IRS apprehended to be in the original proof of claim, those being 
the dates of the relevant assessments and the secured/unsecured characterization 
of certain of the tax years. The Debtor could not have been unfairly prejudiced by 
the amended proof of claim, particularly since no plan had yet been confirmed. As 
a result the amended proof of claim would have been permitted by the Court even 
if the Debtor had objected to it, and it relates back to the filing date of the original 
proof of claim, which was itself timely filed prior to the bar date. 
 
2. Are deficiency claims an amendment to a previously filed secured claim or a 

new claim? 
 
3. Does the allowance of the amendment depend on whether the creditor 

could have foreseen the circumstances that gave rise to the amendment 
before the plan was confirmed or the bar date passed? 

 
In re ABS Ventures, Inc., 523 B.R. 443 (Bankr. M.D. Pa. 2014) 

Observing that the majority of bankruptcy courts addressing the issue have 
held that an amended claim filed to assert an unsecured deficiency when collateral 
has been liquidated after the bar date for filing claims is not a new claim. However, 
the allowance of an amended claim is within the discretion of the bankruptcy Court 
and an amended claim may be disallowed if there is a significant delay in filing that 
impedes the administration of the estate.  

 
 

 
                                                        

1   The Court did not go into depth on factors to consider in exercising discretion, other than to observe 
amendments are to be liberally allowed absent prejudice to the debtor or for other equitable reasons.  Cf   In re 
Burlington Coat Factory Sec. Lit., 114 F.3d 1410, 1434 (3d Cir. 1997) (among the grounds justifying denial of leave 
to amend are undue delay, bad faith, dilatory motive, prejudice and futility).  Although most amendments to 
proofs of claims will diminish the amount of the otherwise available distribution, a decreased dividend, in and of 
itself, does not establish the kind of prejudice that would preclude amendment. See, e.g., In re Channakhon, 465 
B.R. 132, 144 (Bankr. S.D. Ohio 2012). 
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Compare In re Hibble, 371 B.R. 730 (Bankr. E.D. Pa. 2007) 
After confirmation debtor defaulted on her payments to car lender that were 

being made direct (i.e., outside the plan). Car lender obtained relief from stay, 
recovered the car and sold it at a loss, and filed an amended unsecured claim equal 
to the shortfall. The issue was whether the amended claim related back. The court 
recited the test for relation back, i.e., does the initial proof give fair notice of the 
conduct, transaction or occurrence that forms the basis of the claim asserted in the 
amendment. Following In re McBride, 337 B.R. 451, 462 (Bankr. N.D. N.Y. 2004), the 
court found it significant that the car lender had not objected to its treatment in 
the plan, nor sought to reserve its right to assert a deficiency claim in a filed claim 
prior to the bar date, and it disallowed the deficiency claim. The Court did, 
however, grant the car lender an administrative expense claim for the debtor’s 
post-petition use for those months in which no payment was made.  
 

See also In re Matthews, 313 B.R. 489 (Bankr. M.D. Fla. 2004) (plan 
provided for collateral be surrendered, relief from stay was consented to, 
and following liquidation of collateral creditor filed an amended claim 
asserting deficiency; Court held that “Secured claims are of an entirely 
different nature than unsecured claims, notwithstanding that both types 
of claims may arise from the same transaction — in this case, a loan 
secured by collateral that is worth less than the debt. Therefore, the 
attempt to change the status of a claim from secured to unsecured is not 
considered an amendment, in the traditional sense, that is to be freely 
allowed.”); In re Fowler, Case No. 96-15386, 1997 Bankr. LEXIS 2332, 
(Bankr. E.D. Va. Oct. 27, 1997) (denying motion to compel debtor to 
amend plan to provide for deficiency claim (after creditor’s original claim 
was filed as fully secured) where the debtor's original plan provided for 
payments outside the plan not by the debtor, but by the co-owner of the 
car; because the creditor had not objected to that provision in the plan 
which required that it look to a third party for payment, the court 
concluded that the creditor could not look to the debtor for payment of 
the deficiency claim). 

 
In re George, 426 B.R. 895 (Bankr. M.D. Fla. 2010) 

Junior mortgage creditor filed a secured proof of claim on a house 
surrendered in the debtor’s plan. After the senior mortgage holder obtained a 
foreclosure judgment, a year after the bar date, the junior mortgage filed an 
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amended claim seeking to transform the character of its debt from secured to 
unsecured and argued “relation back.” The court noted that amendments are less 
appropriate with passing milestones in the case such as the claims bar date and 
plan confirmation. “After confirmation, amendment to a claim should only be 
allowed for compelling reasons because . . . amendment post-confirmation . . . runs 
the risk of rendering the plan infeasible or altering the distribution to other 
creditors.” “[T]he court must subject post bar date amendments to careful scrutiny 
to assure that there was no attempt to file a new claim under the guise of 
amendment.” The court considered five equitable factors in determining whether 
a late filed claim will "relate back" as an amendment to a timely, earlier filed claim: 
(1) whether the debtor and creditors relied on the earlier proof of claim or had 
reason to know that a subsequent proof of claim would be filed; (2) whether other 
creditors would receive a windfall if the court refused to allow amendment; (3) 
whether the claimant intentionally or negligently delayed in filing the amendment; 
(4) the justification for the failure to file for an extension to the bar date; and (5) 
whether other equitable considerations exist that compel amendment. Finding 
that the junior mortgage creditor could have taken steps to preserve its right to an 
unsecured deficiency claim prior to the bar date and plan confirmation, but failed 
to do so, the amendment would be disallowed.  
 

See also Highlands Ins. Co. v. Alliance Operating Corp. (In re Alliance 
Operating Corp.), 60 F.3d 1174 (5th Cir. 1995) ("Amendments to proofs of 
claim that change the nature of the claim from an unsecured status to a 
priority status set forth a new claim."); In re Walls & All, Inc., 127 B.R. 115 
(W.D. Pa. 1991) ("[W]here a claimant attempts to change the nature of 
the proof of claim, such amendments are generally disallowed."); In re 
Taylor, 280 B.R. 711 (Bankr. S.D. Ala. 2001) (original claim filed as 
unsecured, amended claim filed as secured; asserting secured status 
made the claim an entirely new one).  Compare Szatkowski v. Meade Tool 
& Die Co. (In re Meade Tool & Die Co.), 164 F.2d 228 (6th Cir. 1947) 
(holding that a creditor who had originally filed a claim as unsecured 
would be permitted to amend it to assert secured status). 
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4. Must a deficiency claim be filed or does it automatically arise from the 
avoidance or valuation of the secured claim? 

 
In re Channakhon, 465 B.R. 132 (Bankr. S.D. Ohio 2012) 
 Mortgage creditor’s collateral was sold. As result of previous avoidance 
action, only a portion of the timely filed secured proof of claim was paid at sale, 
and creditor was left with a deficiency which was asserted by way of an objection 
to the Trustee’s final report and an amended proof of claim. One of the arguments 
asserted by the mortgage creditor was that the trustee had a duty to reclassify the 
mortgage creditor’s secured proof of claim as unsecured to the extent it was not 
fully paid at sale. The court rejected that contention. Observing that there is a 
critical distinction between having a claim and filing a proof of claim, the court held 
that if a creditor has filed a secured claim, it nonetheless must file an unsecured 
proof of claim or amend its secured claim in order to receive a distribution of 
property of the estate set aside for unsecured creditors (citing In re Padget, 119 
B.R. 793, 796 (Bankr. D. Colo. 1990) (“The Court concludes that an undersecured 
creditor in a Chapter 7 case who files a claim denoted a secured claim must timely 
file an amended, or supplemental claim, for its unsecured claim... if it desires to be 
treated as an unsecured creditor by the trustee.”)). The court did, however, allow 
amended claim to relate back, finding that it satisfied the requirements for relation 
back (and finding that a reduced dividend to the other creditors is not the kind of 
prejudice that precludes relation back). The court also decided that Rule 3002(c)(3) 
(which sets a 30-day deadline to file a proof of claim where the claimant’s lien was 
avoided) did not apply where there was a timely filed secured claim.   
 
5.   Does a deadline for filing a deficiency claim in a plan or confirmation 

  order override the relation back principle? 
 

In re Tesch, 628 B.R. 60 (Bankr. W.D. Mich. 2021) 
 Plan provided for surrender of creditor’s collateral. Plan also set a deadline 
for filing a deficiency proof of claim (of 180 days). Creditor had filed a timely 
secured claim but failed to amend the claim (following the repossession and sale of 
its collateral) within the 180 days. Creditor argued that it was not bound by the 180 
deadline because its deficiency claim was an amendment of a timely filed claim. 
Court held that language in the plan setting a deadline overrode the rule and case 
law regarding amended claims. Court also rejected an excusable neglect (for failure 
to time comply with the plan deadline) argument. 
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E.  PRECLUSIVE EFFECT OF FILED CLAIMS 
 
1. If a secured creditor files an unsecured claim, is it bound by its choice?  
 
Vybiral v. Beneficial Consumer Disc. Co. (In re Vybiral), 2014 Bankr. LEXIS 4296 
(Bankr. W.D. Pa. Oct. 7, 2014) 
 Mortgage creditor, having a junior lien on property surrendered in the plan, 
filed an unsecured proof of claim. Trustee objected to the claim based on 
classification, arguing that because of the still existing mortgage the creditor was 
not entitled to assert its claim as unsecured. Finding that the claim was 
presumptively valid, the burden shifted to the Trustee to refute at least one of the 
allegations that would be essential to the assertion of the claim. The fact that the 
creditor had a security interest did not equate to a secured claim (referencing the 
effect of §506).  The court found that the Trustee, having failed to produce an 
appraisal or other valuation of the property indicating that the second mortgage 
had economic value, had failed to refute the claim. Significantly, the opinion went 
on to observe: 

Through its self-designation as an unsecured creditor, [the creditor] 
has effectively determined that it cannot, and will not, look to any 
other source of recovery on the Second Mortgage. By its own action, 
[the creditor] elected to receive a distribution as an unsecured 
creditor and forfeited its right to assert a secured claim. In re 
Workman, 373 B.R. 460, 465 (Bankr. D. S.C. 2007) (" a creditor may 
waive any right to which it is entitled, including rights secured by a 
contract."); see also In re Taylor, 280 B.R. 711, 715-16 (Bankr. S.D. Ala. 
2001); In re Krahn, 124 B.R. 78 (Bankr. D. Minn. 1990); In re O'Gara 
Coal Co., 12 F.2d 426, 426 (7th Cir. 1926) (collecting cases). At this late 
stage of the case, [the creditor] is bound by the position it asserts in 
the proof of claim, and the Trustee is entitled to rely upon these 
statements as she concludes the administration of the estate. 

2014 Bankr. LEXIS 4296, at *17-18. 
 
In re Barrera, 2016 Bankr. LEXIS 4089 (Bankr. M.D. Fla. Nov. 29, 2016) 
 Judgment creditor with perfected liens against the debtors’ home and 
vehicle (under applicable state law) was scheduled as unsecured and filed an 
unsecured proof of claim.  Creditor was paid as a member of the unsecured creditor 
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class (4.5%), but no action was taken during the pendency of the case to avoid the 
judgment lien(s). Post-plan completion and discharge the debtor sought an order 
determining that the creditor’s lien had been waived and claim discharged. Creditor 
argued its lien passed though the bankruptcy. The court observed that a secured 
creditor has several options in a bankruptcy case: (1) file an unsecured proof of 
claim and surrender its security; (2) file a secured proof of claim and share as an 
unsecured creditor to the extent it is undersecured; or (3) abstain from 
participating in the case and rely solely on its lien.  As was its right, the judgment 
creditor in the case elected to be paid as an unsecured creditor which represented 
voluntary waiver and abandonment of the lien rights. Citing Vybiral, the court held 
that once waived, the creditor could not use its lien for further recovery against the 
debtor’s property. The court noted that “Although a timely amended claim may 
have saved its lien, like the secured creditor in Vybiral, [the judgment creditor was] 
stuck with its decision. Too much time has passed.” The court also noted a policy 
concern: 

[C]onsider what happens if [the judgment creditor’s] lien survives in 
spite [of] its election to be paid as an unsecured creditor: Future 
secured creditors may follow suit to maximize their unsecured 
recovery, while keeping their liens safely under wraps for later. Such a 
result is unfair to a debtor, who may have grounds to value or 
otherwise challenge a lien. It is unfair to other unsecured creditors, 
who may have pro rata payments artificially reduced based on 
misleading information. And, it offends the bankruptcy process that 
relies on the candor of debtors and creditors alike. 

2016 Bankr. LEXIS 4089, at *7. [Note that the judgment lien against the home and 
against the car, in part, was also avoidable under §522(f). However, at least a 
portion of the car would have remained encumbered by the judgment but for the 
Court’s disposition based on the filed claim.] 
 

See also In re Taylor, 280 B.R. 711 (Bankr. S.D. Ala. 2001) (case law indicates 
that a secured creditor can waive its right to claim it is secured if it files an 
unsecured claim; although a lien will pass through the bankruptcy if no claim 
is filed, the lien can be affected if a claim is filed, and if the creditor, by its 
filed claim, has waived its secured status, its lien based on that secured status 
will no longer exist upon the debtors' completion of payments under their 
plan). 
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F.  CONTENT ISSUES UNDER RULE 3001 
 
Consider Rule 3001(c)(2) and (3): 
(2) Additional Requirements in an Individual Debtor Case; Sanctions for Failure to Comply. In 
a case in which the debtor is an individual: 

(A) If, in addition to its principal amount, a claim includes interest, fees, expenses, or other 
charges incurred before the petition was filed, an itemized statement of the interest, fees, expenses, 
or charges shall be filed with the proof of claim. 

(B) If a security interest is claimed in the debtor’s property, a statement of the amount 
necessary to cure any default as of the date of the petition shall be filed with the proof of claim. 

(C) If a security interest is claimed in property that is the debtor’s principal residence, the 
attachment prescribed by the appropriate Official Form shall be filed with the proof of claim. If an 
escrow account has been established in connection with the claim, an escrow account statement 
prepared as of the date the petition was filed and in a form consistent with applicable 
nonbankruptcy law shall be filed with the attachment to the proof of claim. 

(D) If the holder of a claim fails to provide any information required by this subdivision 
(c), the court may, after notice and hearing, take either or both of the following actions: 

(i) preclude the holder from presenting the omitted information, in any form, as evidence 
in any contested matter or adversary proceeding in the case, unless the court determines 
that the failure was substantially justified or is harmless; or 
(ii) award other appropriate relief, including reasonable expenses and attorney’s fees 
caused by the failure. 

(3) Claim Based on an Open-End or Revolving Consumer Credit Agreement. 
(A) When a claim is based on an open-end or revolving consumer credit agreement—

except one for which a security interest is claimed in the debtor’s real property—a statement shall 
be filed with the proof of claim, including all of the following information that applies to the 
account: 

(i) the name of the entity from whom the creditor purchased the account; 
(ii) the name of the entity to whom the debt was owed at the time of an account holder’s 
last transaction on the account; 
(iii) the date of an account holder’s last transaction; 
(iv) the date of the last payment on the account; and 
(v) the date on which the account was charged to profit and loss. 
(B) On written request by a party in interest, the holder of a claim based on an open-end 

or revolving consumer credit agreement shall, within 30 days after the request is sent, provide the 
requesting party a copy of the writing specified in paragraph (1) of this subdivision. 

 
1.  Might a failure to comply with the requirements Rule 3001 preclude a post-

bar date amendment? 
 
In re MK Lombard Group I, Ltd., 301 B.R. 812 (Bankr. E.D. Pa. 2003). 
 Condominium Association filed a proof of claim prior to the bar date that was 
in an unliquidated amount and without a description of the claim or supporting 
documentation (i.e, the filed claim violated the most basic requirements of Rule 
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3001). Creditor sought to file a second proof of claim (at a new claim number) that 
purported to amend the deficiencies of the first claim. Debtor filed objections to 
both, arguing that the first was not self-sustaining and the second was untimely 
since relation back required that there have been an allowed timely filed claim in 
the first instances that was capable of being amended. Finding that the originally 
filed claim was “proof of nothing” as it completely “fails to inform,” there was no 
timely claim that was capable of being amended and, therefore, the second claim 
would also be disallowed. Since the initial proof of claim failed to give fair notice of 
the conduct, transaction or occurrence that forms the basis of the claim asserted 
in the amendment, the amendment asserts a new claim and will not be allowed.  
 
2.  What sanctions are available to a debtor if a proof of claim fails to provide 

the information required by Rule 3001? 
 
Committee Notes on Rule 3001 (2011 Amendment I) 
Subparagraph (D) of subdivision (c)(2) sets forth sanctions that the court may 
impose on a creditor in an individual debtor case that fails to provide information 
required by subdivision (c). Failure to provide the required information does not 
itself constitute a ground for disallowance of a claim. See § 502(b) of the Code. But 
when an objection to the allowance of a claim is made or other litigation arises 
concerning the status or treatment of a claim, if the holder of that claim has not 
complied with the requirements of this subdivision, the court may preclude it from 
presenting as evidence any of the omitted information, unless the failure to comply 
with this subdivision was substantially justified or harmless. The court retains 
discretion to allow an amendment to a proof of claim under appropriate 
circumstances or to impose a sanction different from or in addition to the 
preclusion of the introduction of evidence. 
 
In re Gibson, 2021 Bankr. LEXIS 3484 (Bankr. W.D. Tenn. Sept. 21, 2021)  

Debtor filed objections to multiple claims on the basis that the claims lacked 
attachments and did not have the proper supporting documentation to show the 
debtor owed the debts. The Court noted that 3001(c)(2)(D)(i) or (ii) does not 
include disallowance of a claim as a permissible remedy. It also referenced the 
Rules Advisory Committee Notes above and reiterated that Rule 3001 “makes it 
clear that a creditor who fails to fully comply with the documentation requirements 
of 3001(c), primarily faces the evidentiary sanctions of being precluded from 
introducing its documents at a subsequent hearing on a substantive objection to 
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its proof of claim under § 502(b).” As such, there was no basis to disallow the claims 
solely for failure to attach require documentation. There must also be a substantive 
objection under §502(b) for disallowance. The court found, however, that the 
debtor's objections went beyond merely asserting a failure to provide 
documentation under Rule 3001 as the filed schedules show no debt or claim owed 
to the creditor and, therefore the Court construed the objection to fall within the 
ambit of § 502(b)(1) (which provides that a claim must be disallowed if 
unenforceable against the debtor and property of the debtor). As the creditors 
failed to supply the documents as required or respond to the objection the claims 
were disallowed. 

NOTE, Debtor counsel also requested fees under Rule 3001(c)(2)(D)(ii). The 
rule has two requirements: first, the fees incurred by Debtor were "caused" by the 
creditor's failure to provide information; and second, fees and expenses to be 
awarded must be reasonable. Finding that the requirements were satisfied, the 
Court scheduled further proceedings for the purpose of determining fees. 
   
In re Isherwood, 2019 Bankr. LEXIS 507 (Bankr. D. Md. Feb. 19, 2019) 

Debtor filed a series of objections arguing that the Claims were not entitled 
to prima facie validity because the creditors failed to include a copy of the writing 
underlying the claim. The Court overruled the objections on the basis that under 
Rule 3001(c)(3) the creditors were not obliged to attach a copy of the underlying 
writing to the claim because the claims were based on open-end or revolving 
consumer credit agreements. The Debtor then requested, by letter, the requisite 
documents, and when the documents were not forthcoming, refiled the objections 
on the same grounds. The Court found that the creditors violated Rule 3001(c)(3)(B) 
because they did not fulfill their obligation after being requested for the 
information. The Court noted that the Rule 3001(c)(3)(B) obligations are only 
triggered when a debtor makes a written request with respect to a claim based on 
written open-end or revolving consumer credit agreements. A violation of Rule 
3001(c)(3)(B) is not relevant, however, in determining if a proof of claim is valid nor 
does it govern the filing of a proof of claim. The Rule only governs the exchange of 
information between a creditor and debtor. Therefore, Rule 3001(c)(2)(D) would 
address the sanctions based on the failure to provide information, which do not 
include disallowing a claim. In this case, the debtor’s only requested relief was 
disallowance based on the failure to provide the requested information, but 
because the Court concluded disallowance was not an appropriate remedy the 
objections were overruled.  
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NOTE: The court did find that the claims satisfied the requirements of Rule 
3001(c)(3)(A) which require the claim include (i) the name of the entity from whom 
the creditor purchased the account; (ii) the name of the entity to whom the debt 
was owed at the time of an account holder's last transaction on the account; (iii) 
the date of an account holder's last transaction; (iv) the date of the last payment 
on the account; and (v) the date on which the account was charged to profit and 
loss.  
 
In re Turnage, 642 B.R. 435, 442 (Bankr. D. S.C. 2022).  

Case involved various objections to claims that included the creditors failure 
to provide, in the first instance, all of the information required by Rule 3001(c)(2). 
The claims were ultimately allowed after various amendments and other 
information provided. Notwithstanding the allowance of the claims, the Court 
allowed debtor fees incurred in prosecuting the objections against certain of the 
creditors. “The Court retains broad authority under Rule 3001(c)(2)(D) to fashion a 
remedy to address [creditors] non-compliance with 3001(c), as it undermines the 
Bankruptcy Code's goal to promote efficient and economical administration of 
bankruptcy estates, frustrates the claims review process, and can cause debtor's 
counsel to expend additional time and effort, which occurred here. The timesheet 
submitted by [debtor’s] counsel reflects additional legal work performed to remedy 
an issue that could have been easily avoided by prompt and complete compliance 
with Rule 3001 at the outset. Under these circumstances, and pursuant to Rule 
3001(c)(2)(D)(ii), the Court concludes [debtor] is entitled to an award of reasonable 
attorney's fees and costs incurred for the time and effort expended resulting from 
non-compliance with Rule 3001(c).” 
 
In re Simmons, 643 B.R. 565 (Bankr. D. S.C. 2022) 
 Debtor filed an objection to the mortgage claim on the basis that the creditor 
failed to properly complete the Form 410A because it did not properly account for 
payments made in a prior bankruptcy case. The creditor filed a response in which 
it claimed that the Form had been updated. Debtor did not agree the problem had 
been fixed and filed an amended objection to claim asserting that the arrearage 
should be less than asserted based on payments in the prior case. At a hearing the 
mortgage creditor conceded that the payment history did not accurately reflect at 
least part of the payments from the prior case.  
 The Court began with an observation of the importance of accurate proofs 
of claims to the bankruptcy process. It then moved on to the evidentiary burden, 
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noting that the burden is on the objecting party (if the requirements of the rule are 
met) and on the claimant if they are not. Based on the testimony at the hearing, 
the Court was able to determine the correct amount of the arrears (which turned 
out to be about halfway between the amount the debtor thought it was and what 
the creditor had claimed it was). The court went on to address the question of 
sanctions. Based on mortgage creditor’s failure to attach a Form 410A that 
accurately stated the arrearage as of the date of the petition, the debtor requested 
that the Court grant relief pursuant to Fed. R. Bankr. P. 3001(c)(2)(D)(i)-(ii). Finding 
that creditor’s failure to provide an accurate Form 410A caused harm to the debtor  
because he was forced to file the objection to the claim, confirmation of his plan 
was delayed due to the objection, and he incurred attorney's fees to resolve the 
matter, fees were awarded. 
 
In re Travers, 635 B.R. 273 (Bankr. D.S.C. 2021)  
 Debtors objected to mortgage creditor's claim asserting that creditor failed 
to complete and file an accurate Form 410A with its filed proof of claim. The 
undisputed record in this case reflected that creditor failed to file a complete and 
accurate Form 410A with its initial proof of claim and that the claim therefore 
lacked prima facie evidence of validity and amount and the creditor had the burden 
of proof on the objection. Creditor failed to present any evidence supporting the 
validity of the amount of its proof of claim and the Court therefore disallowed 
payment of the claim in Debtors' Chapter 13 case. The Court also awarded debtor 
counsel fees under Rule 3001(c)(2)(D)(ii).  

NOTE: The Court disallowed the claim for purposes of the Bankruptcy, but 
did not address the creditor’s foreclosure rights post-discharge.  Among 
other things, the Court noted that to the extent debtors challenge the 
validity and extent of creditor's lien, such a legal issue cannot be included in 
an objection to the allowance of a claim. Accordingly, it was not clear where 
the disallowance of the claim in the context of the bankruptcy left the 
debtors post-discharge. 
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3. How does the content requirements of Rule 3001(c) affect the burden of 
proof? 

 
In re O'Brien, 440 B.R. 654 (Bankr. E.D. Pa. 2010)2 
 Claim failed to provide certain of the information required by Rule 3001. 
Court followed the majority approach and found that the compliance with Rule 
3001(f) (which provides that a proof of claim executed and filed in accordance 
with the rules shall constitute prima facie evidence of the validity and amount 
of the claim) is not the sole vehicle for a proof of claim to achieve prima facie 
status. It is possible for a proof of claim that does not satisfy Rule 3001(f) to 
nonetheless impose on the objector the burden of producing some evidence 
to rebut the claim. The issue may be distilled down to a single inquiry: Does the 
proof of claim provide sufficient indicia of the claim's validity and amount (despite 
its nonconformance with Rule 3001) to justify imposing the burden (and expense) 
of responding with contrary evidence? If not, the debtor's objection, standing 
alone, may support disallowance. In determining whether a non-conforming proof 
of claim has shifted the burden of production to the objecting party, courts 
following the majority approach usually consider other information available in the 
bankruptcy record. The most common source consulted is the debtor's schedules, 
which may contain admissions that shore up shortfalls in the proof of claim. 
 
In re MacFarland, 462 B.R. 857 (Bankr. S.D. Fla. 2011). 

Court sanctioned debtor counsel in several cases for filing objections to 
claims without having a good faith basis for doing so other than the lack of 
supporting documentation. The cases presented what were essentially baseless 
objections which appeared to be shotgun attempts to object to everything and “see 
what sticks.” Requiring creditors to attach documentation in response to frivolous 
claims objections increases abuse and litigation. If there is no substantive objection 
to the claim, the creditor should not be required to provide further documentation 
because it serves no purpose other than to decrease the likelihood that a valid 
claim against the estate will be disallowed on specious grounds. Debtors' attorneys 
must carefully consider their ethical obligations under Fed. R. Bankr. P. 9011(b) 
when objecting to a claim. Filing a mass of claim objections alleging “lack of 
documentation" does not permit debtors' counsel to disallow claims for debts 
which the debtor has already admitted to owing. A creditor's failure to attach Rule 
3001(c) documents robs the creditor of its Rule 3001(f) evidentiary presumption of 
                                                        

2   The Court reaffirmed, in In re Umstead, 490 B.R. 186, 196 (Bankr. E.D. Pa. 2013), the principles 
articulated in O’Brien, notwithstanding the 2012 Amendment to Rule 3001(c). 
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validity, but that is not the only way for a creditor to establish a prima facie claim 
against the estate. A proof of claim, when considered together with the relevant 
admissions in the schedules, establishes a prima facie case of the debtor's liability 
on the claim and shifts the burden of production to the debtor. To require creditors 
to produce voluminous account information for every claim imposes an 
unnecessary burden on creditors without conferring a commensurate benefit to 
debtors. Instead, it increases abuse and litigation. So long as the proof of claim 
contains sufficient information to match it with a scheduled debt, the debt is 
undisputed, no other creditor has filed a proof of claim for the debt, and the debtor 
doesn't present any evidence to dispute the debt or ownership of the debt, the 
objection to claim is specious. 

 
G. POST-PETITION MORTGAGE PAYMENT CHANGES 
 
1. Must mortgage creditors ensure payment changes are implemented and 

respond to the Trustee’s final report if they contend that the mortgage is not 
current as of the plan completion?  

 
Wells Fargo Home Mortg., Inc. v. Borkowski (In re Borkowski), 446 B.R. 220 (Bankr. 
W.D. Pa. 2011). 

Mortgage creditor filed a motion to vacate the Court Order finding that the 
plan had been completed and to strike all determinations that the mortgage had 
been brought current. During the pendency of case the creditor had filed a “Notice 
of Payment Amount” that represented that the monthly mortgage payment 
amount was increased to $1,554.70. The Notice was never implemented (and, as 
noted in the Opinion violated a previously entered confirmation order as well as 
the procedure for filing notice of a payment change then in effect in the District). 
Significantly, the creditor took no action on what it claimed was the underpayment 
of the mortgage until the motion to vacate was filed. Among other things, the 
creditor had been served with the Trustee’s Application for Approval of Final 
Report and Completion of Chapter 13 Plan and did not object to the report. The 
Court rejected the various arguments under Bankruptcy Rule 9024 (which 
incorporated Fed. R. Civ. P. 60) and found that creditor was bound by the 
determination that the debtor was currently on his mortgage payments as of the 
date of the case completion.  
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H. POST-PETITION CLAIMS UNDER §§ 503(b) AND 1305  
 
1.  Is there a difference between a §1305 claim and a Motion under §503(b)? 

 
2. How does a Section 1305 claim get paid? 

 
In re Rattler, 2013 Bankr. LEXIS 832 (Bankr. S.D. Ala. Mar. 6, 2013) 
 Debtor entered into a post-petition residential lease. She defaulted on rent 
payments and the landlord filed a motion for an administrative expense claim 
under §503(b). Debtor objected to the motion on the basis that the creditor’s 
remedies were subject to §1305(a)(2). The court concluded that the sections are 
not mutually exclusive and that it is conceivable that a claim could qualify as a post-
petition claim under § 1305(a)(2) and also qualify as an administrative expense 
under §503(b) if that claim is both “for property or services necessary for the 
debtor's performance under the plan” (which is the §1305(a)(2) standard), and a 
“necessary and actual expense of preserving the estate” (which is the §503(b)(1) 
standard). The Court did determine, however, that the two sections are mutually 
exclusive in operation, i.e., a creditor should file a proof of claim to be treated 
pursuant to §1305 or file a motion to be treated under §503(b).  Determining as a 
matter of fact and law that the residential lease in the case was a necessary and 
actual expense of preserving the estate, the court allowed the administrative claim. 
 
In re Ambrosius, 536 B.R. 814 (Bankr. E.D. Wis. 2015) 
 Just as a post-petition creditor is not required to participate in the debtor's 
case by filing a §1305 claim, the debtor is not required to pay any §1305 claims that 
are filed, because the language of §1322(b)(6) is equally as permissive as §1305. 
While it may be in the debtor's best interest to do so, §1322(b)(6) does not require 
the debtor to provide for the payment of post-petition claims in the original plan 
nor does it require a debtor to modify the plan to provide for these claims.  
 

See also In re Hight, 426 B.R. 258 (Bankr. W.D. Mich. 2010) (it is the debtor's 
plan, not Section 1305, that ultimately determines how post-petition claims 
are to be administered in her case). 

 


