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ACBA’s 35th Annual Western District of Pennsylvania 
Bankruptcy Symposium to be held Dec. 9 

By ACBA Staff 

Western Pennsylvania’s largest 
annual Bankruptcy Law Event returns 
for a 35th year in 2022. The Allegheny 
County Bar Association’s 35th Annual 
Western District of Pennsylvania 
Bankruptcy Symposium will feature a 
star-studded lineup of speakers, a full 
day of bankruptcy programming and 
multiple networking opportunities. 
The event allows registrants to earn 
up to six CLE credits, selecting from 
nine total programs.   

It will be held on Friday, Dec. 9 
from 8 a.m. to 5:30 p.m. at the Westin 
Pittsburgh. 

This year's symposium planner is 
George Fitting. 

A brief outline of program topics is 
below.  

• 9:30 - 10:30 a.m. 
Plenary Session One: Navigating 

the Ethical Perils of Bankruptcy 
Practice 

1 ethics credit 
Featuring perspectives from the 

judiciary, disciplinary and defense 
counsel – and a leading advocate for 
ethical professionalism in Pennsylvania 
– this keynote presentation will 
address common ethical situations 
bankruptcy professionals face and 
how to respond. The panelists will 
review the framework of applicable 
ethical rules, regulations and enforcement 
proceedings; conflicts, retentions and 
disclosure issues; preparing the petition 
and schedules and attending the meeting 
of creditors; and ethical fee arrangements 
and billing practices. This session will 
offer guidance on strategies for dealing 

with less-than-candid debtors, minimizing 
risk and taking appropriate steps 
when difficult circumstances arise. 

Panelists: The Hon. David L. Bissett, 
U.S. Bankruptcy Judge, Northern 
District of West Virginia; Michael L. 
Temin, Senior Counsel, Fox Rothschild 
LLP; James M. Fox, Disciplinary 
Counsel, Office of Disciplinary Counsel 
for District IV for the Disciplinary 
Board of the Supreme Court of 
Pennsylvania; and Amy J. Coco, 
Shareholder, DiBella Weinheimer Geer 
McAllister Best Coco Lloyd Whalen 

Moderator: Helen S. Ward, Share-
holder, Dentons Cohen & Grigsby 

• 10:45 - 11:45 a.m. 
Plenary Session Two: Nunc pro 

Tunc (Now for Then): A Retrospective 
on the Courts, Administration of Justice 
and the Career of Chief Judge Emeritus 
Thomas P. Agresti 

1 substantive credit  
In a “fireside chat” format, retiring 

U.S. Bankruptcy Judge Thomas P. 
Agresti will share the lessons of his 

career that has spanned nearly a half 
century. Having served as an assistant 
district attorney, municipal solicitor, 
trial lawyer managing a successful 
law practice, bankruptcy trustee and 
chief U.S. bankruptcy judge, Judge 
Agresti will share his knowledge and 
experience as a leading member of the 
bar and Pennsylvania judiciary. Some 
of the important matters Judge Agresti 
will discuss include attorney ethics in 
and outside the courtroom, the qualities of 
a competent legal counsel, the motivations 
and origins in him pursuing a career in 
law, challenges presented to the 
administration of the bankruptcy system 
and important precedential decisions 
issued by the Western District of Penn-
sylvania during his illustrious tenure. 
Judge Agresti also will share some 
personal reflections and anecdotes, 
which experienced and new lawyers 
will find educational and enjoyable. 

Panelist: The Hon. Thomas P. 
Agresti, U.S. Bankruptcy Judge, 
Western District of Pennsylvania 

Moderator: The Hon. Jeffery A. 
Deller, U.S. Bankruptcy Judge, 
Western District of Pennsylvania  

• 11:45 a.m. - 12:45 p.m. 
Networking Lunch  
• 12:45 - 1:45 p.m. 
Plenary Session Three: When Do 

Federal District Courts and State 
Courts Interact with Bankruptcy? 

1 substantive credit 
A distinguished panel of judges from 

the U.S. District Court, U.S. Bankruptcy 
Court and the Allegheny Court of Common 
Pleas will discuss the interaction 
between the various federal and state 
courts on topics that are frequently 
presented to the bench. Don’t miss as 
the moderators pose questions and 
scenarios to each of the panelists 
regarding the automatic stay and relief 
therefrom, appeals, receiverships vs. 
bankruptcy, core vs. non-core proceedings 
(including jurisdictional issues), 
automatic reference and withdrawal of 
the reference, and res judicata. This 
session will provide an in-depth view 
from the bench on how each court deals 
with various issues that stem from the 
Bankruptcy Court but ultimately evolve 
into another court’s jurisdiction. 

Panelists: The Hon. Carlota M. 
Böhm, U.S. Bankruptcy Judge, Western 
District of Pennsylvania; The Hon. J. 
Nicholas Ranjan, U.S. District Judge, 
Western District of Pennsylvania; and 
The Hon. Christine A. Ward, Adminis-
trative Judge, Allegheny County Court 
of Common Pleas 

Moderators: Keri P. Ebeck, Partner, 
Bernstein-Burkley, P.C. and Jason L. 
Ott, Member, Frost Brown Todd LLC 

• 2:00 - 3:00 p.m. 
Consumer Breakout Session One: 

Meetings of Creditors: Best Practices 
and Technology’s Impact 

Practice Area Profile:  Personal Injury and Civil Litigation 

Sponsored by Phillips Froetschel LLC

Continued on page 6

SAVE THE DATE 
  

THE BARRISTERS’ BALL 
  

Saturday, February 11, 2023 
Westin Pittsburgh 

6 p.m. - 11 p.m. 
  

Black Tie Optional 
Stay tuned for more information.

35TH ANNUAL WESTERN DISTRICT OF PENNSYLVANIA 
 
 
 
 
 

Join the ACBA for a full day of bankruptcy 
programming with the bench and bar 

 
Friday, December 9 at the Westin Pittsburgh 

 
Earn up to 6 CLE credits 

 
ACBA.org/BankruptcySymposium

Bankruptcy Symposium
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Dispute Advisory &
Expert Witness Services

•  Forensic Accounting
•  Economic Damages
•  Business Valuation
•  Construction Claims & Schedule Analysis
•  Insurance Claims Consulting
•  Litigation Technology Services 

412-338-6700

www.LitConGroup.com

infopit@LitConGroup.com

420 Fort Duquesne Blvd.
Suite 2075
Pittsburgh, PA 15222

The Pittsburgh Legal Journal Opinions  
provides ACBA members with timely, precedent-setting, full text opinions, from various divisions of 

the Court of Common Pleas. The Opinions can be viewed online in a fully searchable format at 
www.ACBA.org/pittsburgh-legal-journal-opinions. 

 
The latest case loaded into the database involves the issues of: 

Sufficiency of the Evidence and Self-Defense

l a w y e r s 

J o u r n a l 

Gender Bias Duty Officers 
ACBA.org/member-center/gender-bias-hotline 
If you have observed or experienced any 
form of gender bias in your role as an 
attorney or law student intern, you may 
contact any one of the following members 
of the Gender Bias Subcommittee of the 
Women in the Law Division on a daily 
basis. The duty officers will keep your report 
confidential and will discuss with you 
actions available through the subcommittee. 

Kimberly Brown......................412-394-7995 
kabrown@jonesday.com 

Jeanine DeBor ........................412-396-5215 
deborj@duq.edu 

Rhoda Neft ..............................412-606-8387 
rhoda.neft@gmail.com 

 
 

Professional Ethics Hotline 
ACBA.org/OfficerAssignments 
Wonder if your decisions, legal advice or 
other professional actions are ethical? 
Need guidance? The ACBA Professional 
Ethics Committee “Ethics Hotline” makes 
available Committee Members to answer 
ethical questions by telephone on a daily 
basis. All calls are confidential. 

November 
Amy Coco ................................412-765-3399 

John H. Riordan Jr. ................412-651-4159 

December 
Scott Eberle ............................412-995-3000 

Gayle R. Kraut ........................412-261-4466 

Ronald B. Roteman ......412-391-8510 x 828

The Lawyers Journal is published 
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Allegheny County Bar Association 
400 Koppers Building 
436 Seventh Avenue 
Pittsburgh, PA 15219-1818 
www.ACBA.org  
Advertising Inquiries: 412-402-6620 / 
     bknavish@acba.org  
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     bbrumbaugh@acba.org  
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A message from the ACBA 
Civil Litigation Chair 
By Joe Froetschel 

It has been just over five years 
since the last publication of the Focus 
on Civil Litigation, and it is hard to 
believe how much has changed. There 
are so many new faces on the bench, 
numerous career changes to celebrate 
and retirements to envy. But the 
overwhelming specter of the recent past 
has been the unprecedented global 
pandemic, the likes of which had not 
occurred in nearly a century, and 
never before in modern times.   

Immediately before the world shut 
down, many of us were together. We 
were fortunate enough to raise our 
glasses at the ACBA 150th Anniversary 
Gala to celebrate what is best about 
practicing in Western Pennsylvania: 
our collegiality and camaraderie. As 
we came together as colleagues and 
friends that night, many of those 
conversations included rumblings 
about a virus spreading across the globe 
and wondering if it would make it to 
Pittsburgh. Less than a week later, it did. 

With the initial announcements of 
closures, lockouts, and shutdowns, we 
hastily packed up our offices and 
retreated to the safety of our homes. 
The hallways of the courthouses went 
dark. And the streets of downtown 
became barren. Initially, the 
exchange between co-workers was, 
“see you in two weeks.” That soon 
transitioned to “see you in two 
months,” and now, more than two 
years later, some have still not 
returned, and some never will. 

But justice continued. It had no 
choice. While home offices took on a 
new importance, many of us created 
makeshift workspaces in living rooms, 
dining rooms, bedrooms and kitchens. 
Civil litigators learned to adapt to 
remote depositions, virtual hearings 
and cyber mediations. We had to 
counsel (and sometimes comfort) our 
clients through a computer screen. We 

learned to scan, e-sign, e-file and how 
to use Zoom, Teams and Webex. 
“You’re on mute” became the most 
uttered phrase of 2020. Our children 
and pets sometimes became the 
unintended stars of a proceeding, and 
no one will forget the litigator who had 
to affirmatively represent to the court 
that, “he was not a cat.” Despite the 
initial learning curve, everyone 
became much more technologically 
savvy then they had been at the start.    

Faced with these unprecedented 
obstacles, the Allegheny County Bar 
Association Civil Litigation Section 
was one of the groups that rose to the 
challenge. We partnered with our courts, 
our judges, and other professional 
organizations to ensure that the legal 
system stayed intact. Our Section 
worked tirelessly to keep access to the 
courts available, and to help keep the 
wheels of justice turning.   

We hosted numerous town hall 
meetings and information sessions with 
judges and court personnel to apprise 
practitioners of developments and 
updates. Working with other committees, 
including the Rules Committee, we 
worked to increase the arbitration 
limits so that more cases could be 

adjudicated remotely. The Section 
hosted numerous CLEs and continued 
the extremely successful skills programs. 

Working hand-in-hand with the 
Academy of Trial Lawyers, we helped 
create a mediation program to assist 
with the resolution of cases on the 
trial list.  Almost one-third of those 
cases settled at the mediation, or soon 
thereafter. With that success, a 
subcommittee was formed to look to 
continue the program and we are 
proud of the part we played in the new 
Allegheny County mandatory mediation 
rule that will take effect during the 
May 2023 trial term.  

Civil litigators, together, we made 
it work; it is what we do. There were, 
undeniably, positives that emerged 
from remote practice: greater access 
to the courts and convenience for 
clients; the ability to effectively work 
while away from the office; shorter 
commutes and less travel expenses; 
and generally, we were all conditioned 
to have more flexibility. But as we 
have emerged from two years of 
remote activities and return to normal 
– or perhaps a new normal – the term 
“in-person” has taken on a whole new 
significance.   

While remote activities are often 
more “efficient,” we cannot ignore the 
importance of personal contact and 
interaction, and there is a real risk 
that we may lose some of that 
collegiality and camaraderie if we do 
not take the time to come back together, 
in-person. In the remote world, we 
lose the ability to have discussions 
with one another before the meeting, 
or after the motion.   

In the coming months, we hope to 
continue to offer interesting and 
relevant CLEs, resume the skills 
training program and expand our 
programming to offer even more 
opportunities to gather. The inaugural 

Joe Froetschel

Continued on page 10
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P R E S I D E N T ’ S  M E S S A G E  

Thanks and giving  

WASHINGTON, DC
+1 202.999.4000

PITTSBURGH, PA
+1 412.341.4000

LONDON, UK
+44 2039 910500

SCOTT E. FABEAN, SIOR  |  PRESIDENT & CEO

WEBSITE
www.tenrep.com

THANKFUL THRU & THRU

WE GOTCHU.

Tenacious Advocates  
for Tenants & Buyers

in commercial real estate

Exclusive Tenant Reps  
Never Landlords  

No Con昀icts of Interest

“One who represents themself, has a fool for a client.” 
– ABRAHAM LINCOLN

“Expert Negotiator”
“Value-add over $79MM”

“He is assertive”

C L I E N T  T E S T I M O N I A L S

“Listens”
“Executes Brilliantly”

“They Deliver”

“Loyal”
“Persistent”
“Passionate”

period to sell goods before Christmas, 
hopefully yielding increased profits 
and spending. Allegedly at the urging 
of Fred Lazarus Jr., the founder of the 
Federated Department Stores (later 
Macy’s), Roosevelt controversially 
moved Thanksgiving a week earlier. 
In 1941, Congress passed a joint 
resolution fixing the traditional last-
Thursday date for Thanksgiving. 
Later that year however, the Senate 
amended the resolution requiring that 
Thanksgiving be observed on the 
fourth Thursday of November to prevent 
confusion in the years November has 
five Thursdays. This amendment 
passed the House and was signed into 
law by President Roosevelt making 
the fourth Thursday of November the 

permanent observation date for 
Thanksgiving.   

We now associate Thanksgiving 
with food and fellowship (and football), 
and regardless of religious or political 
affiliation, we are called upon to 
reflect and give thanks. As lawyers we 
are in a position of privilege, and as 
we give thanks for abundant caseloads, 
dedicated employees and the ability to 
seek justice and serve others in our 
respective practice areas, I want to 
urge you to consider other ways you 
can give back to the communities we 
serve. I am overjoyed to announce 
that the ACBA’s newly formed 
Community Service Committee is up 
and running. The Committee, led by 
attorneys Maggie Prescott and Nick 
Kennedy, is already planning a 
dedicated day of impact this spring 
for attorneys throughout the County to 
take a step away from their computers 
and engage in service projects. “We 
want to organize opportunities for 
lawyers to roll up their sleeves and 
collectively give back to the community, 
such as by packing medical supplies 
for shipping to communities that lack 
resources or planting trees in urban 
neighborhoods,” Prescott said.  

The Committee will have a pulse on 
the various service projects happening 
within the ACBA throughout the year 
as well as assist and plan projects. I 
encourage any member to reach out to 
the Committee for more information 
on how to get involved. “Our Committee 
is looking for a diversity of perspectives 

to ensure that our service projects 
have far-reaching impacts,” Kennedy 
said. 

The ACBA also has a Public Service 
Committee that delivers legal services 
to low income persons, works on the 
provision and funding of local legal 
service agencies and oversees the 
Allegheny County Bar Foundation’s 
Pro Bono Service Center. The Pro Bono 
Service Center trains and helps 
volunteer attorneys work with 
individuals facing problems that 
threaten their basic needs such as 
housing, employment and healthy 
family structures. The Public Service 
Committee, led by attorney Kathryn 
McKee, develops and sponsors a 
number of public service projects 
throughout the year and is always 
looking for attorneys to assist these 
critical endeavors. “There are so 
many wonderful pro bono projects in 
Allegheny County that could use more 
support and we truly appreciate our 
pro bono volunteers. We certainly 
encourage anyone who is interested to 
get involved,” McKee said. 

There is no better way to help train 
young lawyers than allowing them the 
opportunity to meaningfully engage in 
the actual practice of law and working 
with clients. Pro bono service is a way 
to help young lawyers gain valuable 
experience while serving the greater 
good – a double win! For more 
information on how you, your firm or 

By Erica L. Laughlin 

Thanksgiving is a federal holiday in 
the United States that originated as a 
day celebrated by the Pilgrims after 
their first harvest in the New World in 
October 1621. The feast is said to have 
lasted for three days and is believed to 
have been attended by a number of 
Wampanoag Native American people 
and Pilgrim survivors of the 
Mayflower. In 1863, President Abraham 
Lincoln declared the last Thursday in 
November a national day of “Thanks-
giving and praise to our beneficent 
Father who dwelleth in the Heavens.” 
Lincoln called upon the American 
people to “…fervently implore the 
interposition of the Almighty hand to 
heal the wounds of the nation and 
restore it as soon may be consistent 
with the Divine purposes to the full 
enjoyment of peace, harmony, tranquility 
and Union.” In 1870, President 
Ulysses S. Grant signed into law the 
Holidays Act that made Thanksgiving 
an annual federal holiday in Washington 
D.C. (along with New Year’s, Christmas 
and July 4), but the law did not extend 
outside of Washington. In 1885, a 
Congressional act expanded the 
Holidays Act making Thanksgiving 
and other federal holidays a paid 
holiday for all federal workers in the 
United States.   

While in the midst of the Great 
Depression, President Franklin D. 
Roosevelt thought an earlier Thanks-
giving would give merchants a longer 

Erica L. Laughlin 
ACBA President

412-281-2200
www.gislaw.com 310 Grant St., Ste. 700, Grant Bldg., Pgh., PA 15219
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It’s what your clients deserve. 
Auto Accidents Personal Injury

Continued on page 10
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Conducting strategic discovery  

By Carolyn O. Boucek and 
Laura Cottington  

Congratulations – you filed a lawsuit! 
Think that was the hard part? Think 
again. Now comes the real labor – 
proving it. Cases are often won and 
lost in discovery, but conducting 
effective discovery is a balancing act.  

Tips for Drafting Effective  
Discovery  

Drafting strategic discovery starts 
with knowing the rules. Even seasoned 
litigators should always double-check 
the limits of permissible discovery at 
the outset of a case to avoid getting 
tripped up on technicalities.  

For instance, litigants can be limited 
to a certain number of interrogatories 
by rule or by court order. See e.g., 
Fed. R. Civ. P. 33(a)(1) (setting a 25-
interrogatory limit). The federal 25-
interrogatory limit includes discrete 
subparts. Id. The trouble is courts 
have ruled that not all subparts are 
“discrete” subparts which each count 
toward the 25-interrogatory limit. See 
e.g., Straight Arrow Pods., Inc. v. The 
Mane Choice Hair Sol., LLC, 2021 U.S. 
Dist. LEXIS 192703, at 6 (E.D. Pa. Oct. 
6, 2021). Several federal courts have 
adopted the “related question” test 
such that “a subpart is discrete and 
regarded as a separate interrogatory 
when it is logically or factually 
independent of the question posed by 
the basic interrogatory.” Kates v. 
Packer, Civil Action No. 3:13-cv-
01525, 2017 U.S. Dist. LEXIS 113516, 

at 8 (M.D. Pa. July 21, 2017) (citation 
omitted); e.g., Straight Arrow Prods., 
2021 U.S. Dist. LEXIS 192703 at 12. 
But, given that the Third Circuit lacks 
binding authority regarding counting 
discrete subparts, it can be no surprise 
that “much ink has been spilled” 
regarding the matter. See e.g., Fouad 
v. Milton Hershey Sch. and Tr., Civ. A. 
No. 19-253, 2020 U.S. Dist. LEXIS 
105774, at 4 (M.D. Pa. June 17, 2020).  

Unlike interrogatories, there are 
generally no numerical limits to 
requests for production of documents. 
See Fed. R. Civ. P. 34. Litigators can 
maximize probative requests by 
reserving interrogatories for questions 
that cannot be easily addressed by 
requests for production or other 
discovery mechanisms. Phasing 
discovery can help determine if 
information is available only through 

interrogatories. E.g., an interrogatory 
seeking the identities of a meeting’s 
attendees would be wasteful if 
counsel could simply request the 
meeting minutes. But the same 
request would be appropriate if 
counsel already requested meeting 
minutes, no documents identifying the 
attendees exist, and that issue is 
critical to the case. 

Requests for admission are another 
substitute for interrogatories that seek 
a binary answer. However, admission 
requests that invite qualifications also 
invite evasive answers. It can be 
helpful to ask whether the recipient of 
a request for admission could possibly 
answer with anything besides an 
unqualified “yes” or “no.” Subject to 
few exceptions, if the answer is yes, 
the requestor should consider redrafting 
tighter admission requests. 

Addressing Deficient Responses 
and Answers  

Even with perfectly tailored 
requests, it is unlikely that opposing 
counsel will turn over all relevant 
information and documents in the initial 
response. A handful of incomplete 
responses are to be expected, but 
unreasonably evasive or non-responsive 
responses must be addressed.   

You must weigh the costs associated 
with seeking compliance with the 
request you have already made versus 
the likelihood of curing the defect by 
serving a follow-up request. The 
greater the deficiencies, the more likely 
you will need to take action to seek 
compliance with the requests you made. 

Once you decide to seek compliance, 
you should consult the local rules of the 
jurisdiction and the presiding judge’s 
chamber rules with respect to discovery 
disputes. Most courts will require parties 
to engage in some level of good faith 
discussion prior to seeking court 
intervention. See Coleman v. Nat’l R.R. 
Passenger Corp., No. 94-4526, 1995 U.S. 
Dist. LEXIS 4415, at 3 (E.D. Pa. Apr. 5, 
1995) (denying motion to compel 
because movant’s attorney did not 
follow the local rules to engage in 
efforts to resolve the dispute before 
seeking court action). Accordingly, your 
next step will likely be sending a 
carefully crafted deficiency letter to 
opposing counsel that clearly identifies 
the requests to which counsel has 
provided insufficient responses and the 

Carolyn O. Boucek Laura Cottington 

Continued on page 10
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Carole Katz helps businesses and people
resolve conflicts in less time, through 
processes that give parties and their 
lawyers more control over the outcome.
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1 substantive credit 
A knowledgeable panel will address 

virtual 11 U.S.C. § 341(a) meetings, 
trustee document requirements and 
portal submissions, debtor and attorney 
– client communications, asset evaluations 
and disclosures and debtor – and 
attorney cooperation with Chapter 7 
and Chapter 13 trustees. Seasoned 
consumer practitioners and veteran 
trustees will offer their insight on best 
practices and new developments as 
the courts leverage and integrate 
technology to streamline interactions. 

Panelists: Rosemary C. Crawford, 
Mediator, Crawford McDonald LLC and 
Chapter 7 Trustee, Western District of 
Pennsylvania; Ronda J. Winnecour, 
Chapter 13 Trustee, Western District 
of Pennsylvania; Abagale E. Steidl, 
Partner, Steidl & Steinberg PC; 
Kenneth Steidl, Partner, Steidl & 
Steinberg PC; Michael C. Eisen, Partner, 
M. Eisen & Associates PC; and Bryan 
P. Keenan, Partner, Bryan P. Keenan 
& Associates PC 

• 2:00 - 3:00 p.m. 
Commercial Breakout Session One: 

Whose Money Is It Anyway? Insurance 
Issues in Bankruptcy 

1 substantive credit 
Bankruptcy and insurance issues 

often intersect at the heart of a 
bankruptcy case. Panelists will 
address the treatment of policies and 
proceeds in bankruptcy, providing a 
comprehensive overview of the 
treatment of policies vs. proceeds, 
effect of the automatic stay and insurance 
policies as executory contracts. They 
also will discuss insurer settlement 
issues, including buybacks and coverage-
in-place agreements, requirements 
for judicial approval and settling 
insurer protections such as third-party 
releases and channeling injunctions. 
Finally, panelists will review insurance-
specific confirmation issues including 
confirmation objections, insurer standing 
and insurance neutrality and the 
preemption of anti-assignment provisions. 

Panelists: The Hon. Thomas B. 
Bennett, Of Counsel, Bailey Glasser 
LLP and Retired U.S. Bankruptcy 
Judge, Northern District of Alabama; 
The Hon. Judith K. Fitzgerald, Share-
holder, Tucker Arensberg, PC and 
Retired U.S. Bankruptcy Judge, Western 
District of Pennsylvania; and Andrew 
J. Muha, Partner, Reed Smith LLP 

Moderator: Maribeth Thomas, Senior 
Counsel, Tucker Arensberg PC  

• 3:15 - 4:15 p.m. 
Consumer Breakout Session Two: 

Bifurcated Fee Agreements: Best 
Practices in the Western District of 
Pennsylvania 

1 substantive credit 
This panel will review competing 

perspectives on bifurcated fee 
agreements and third-party financing 
for Chapter 7 debtors, including 

ACBA BANKRUPTCY SYMPOSIUM  
continued from front page

disclosure issues, U.S. Trustee guidelines 
and ethical concerns. Panelists will 
discuss lessons learned from recent 
jurisprudence in the Western District (In 
re: Cialella and In re: Shepherd) and 
offer insight on best practices, risks and 
rewards and implementing requirements. 
They will further consider the likely 
future of such arrangements in a fast-
evolving landscape and discuss open 
questions that remain unresolved.  

Panelists: The Hon. Gregory L. 
Taddonio, Chief U.S. Bankruptcy Judge, 
Western District of Pennsylvania; 
Lauren M. Lamb, Partner, Steidl & 
Steinberg PC; and David Z. Valencik, 
Partner, Calaiaro Valencik 

Moderator: Brian C. Thompson, 
Partner, Thompson Law Group P.C. 

• 3:15 - 4:15 p.m. 
Commercial Breakout Session Two: 

Continued Viability of Alternative 
Exit Strategies: Post-Jevic Structured 
Dismissals and Global Settlements  

1 substantive credit 
The Supreme Court held that 

structured dismissals cannot be 

approved over objecting creditors in 
violation of the absolute priority rule 
in Czyzewski v. Jevic Holding Corp., 
but five years of jurisprudence following 
this decision have shown that such a 
strategy can still be an effective tool 
for Chapter 11 debtors seeking to exit 
bankruptcy.  Panelists will discuss the 
holding in Jevic and its implications, 
review local and national cases in 
which debtors have successfully 
implemented structured dismissals 
and global settlements, address pros 
and cons for counsel to consider and 
provide practical insight that will help 
large and small Chapter 11 debtors 
make informed decisions when 
developing their exit strategies.   

Panelists: Eric A. Schaffer, Of 
Counsel, Stonecipher Law Firm; Kurt 
F. Gwynne, Partner, Reed Smith LLP; 
and Nicholas R. Pagliari, Partner, 
MacDonald, Illig, Jones & Britton, LLP 

Moderator: Jana S. Pail, Counsel, 
Whiteford Taylor Preston, LLP 

• 4:30 - 5:30 p.m. 
Consumer Breakout Session Three: 

Claims Cornucopia: Special Consider-
ations for Proofs of Claim in Consumer 
Cases 

1 substantive credit 
This panel will explore proof of 

claim issues that commonly arise in 
consumer cases and offer practical 
guidance for debtors and creditors. 
Featuring perspectives from the 
bench, the bar and the Office of the 
Chapter 13 Trustee, panelists will 
discuss mortgage proofs of claim 
following In re: Bernadin and In re: 
Stendardo, the treatment of late-filed 
claims and unscheduled creditors, the 
validity of post-bar date amendments 
to filed proofs of claims, preclusion 
issues in secured proofs of claim, 
timeliness of post-petition fee notices 
and considerations for asserting 
claims under 11 U.S.C. § 1305. 

Panelists: The Hon. Patricia M. 
Mayer, U.S. Bankruptcy Judge, Eastern 
District of Pennsylvania; James C. 
Warmbrodt, Staff Attorney, Office of 
the Chapter 13 Trustee for the Western 
District of Pennsylvania; Abagale E. 
Steidl, Partner, Steidl & Steinberg PC; 
and Lois M. Vitti, Partner, Vitti Law 
Group Inc. 

Moderator: Jill Manuel-Coughlin, 
Partner, Powers Kirn & Associates, 
LLC 

• 4:30 - 5:30 p.m. 
Commercial Breakout Session Three: 

What’s it Worth to You? Practical 
Considerations for Valuations in 
Bankruptcy 

1 substantive credit 
Debtors, creditors and trustees rely 

on valuations and appraisals to seek 
relief throughout a bankruptcy case, 
including motions for stay relief, use 
of cash collateral, Chapter 11 viability, 
confirmation support and avoidance 
actions. Veteran practitioners will 
provide a comprehensive overview of 
critical areas in which attorneys can 
leverage valuations to benefit their 
clients, and seasoned financial advisors 
will offer guidance on gathering the 
information required to complete 
accurate valuations, tax implications 
for businesses and individuals and 
strategies for ensuring successful 
engagements.  

Panelists: John R. O’Keefe Jr., 
Member, Metz Lewis Brodman Must 
O’Keefe LLC; Frank J. Guadagnino, 
Associate, McGuireWoods LLP; 
William R. Frederick, Director, 
Meridian Management Partners; 
Andrew Bianco Jr., Shareholder, 
Holsinger P.C.; and William Krieger, 
Shareholder, Gleason Advisors 

Moderator: Michael A. Shiner, 
Shareholder, Tucker Arensberg, PC 

• 5:30 - 7:30 p.m. 
Networking Reception and ACBA 

Bankruptcy and Commercial Law 
Section Holiday Party 

 
For more information, sponsorship 

opportunities and to register, visit 
ACBA.org/BankruptcySymposium. n
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What lands civil litigators in hot water 
By Bethann R. Lloyd 

My partners and I often get asked, 
“What types of malpractice or 
disciplinary claims do you see the 
most?” At the heart of this question is 
a lawyer’s desire to be reassured that 
the lawyer’s own practice or practice 
area is not at risk. Accordingly, I will 
answer the question in this way for all 
civil litigators. You are at risk. 
Fortunately, by identifying common 
mistakes that lead to claims or 
disciplinary complaints, lawyers can 
mitigate the risks greatly.  

For the plaintiff lawyer, there is no 
such thing as a foolproof diary system. 
This is borne out by the number of 
claims that arise from missed statutes 
of limitations. No matter the system 
used for calculating deadlines, errors 
still occur. Mathematical errors are 
not the leading reason a deadline is 
missed. Nor is a complete absence of 
calendaring. Rather, lawyers err in 
not knowing or researching the 
applicable statute. Or, due to lack of 
diligent investigation at the outset, the 
correct culpable party is not identified 
until it is too late. Even if the lawyer 
timely files a Writ of Summons, 
failure to follow through with diligent 
service attempts can jeopardize the 
tolling of the statute and put the client 
out of court. 

Closely related to the above, 
statutes of limitations are also missed 
because the lawyer assesses the case 
and chooses not to proceed, but never 
communicates that decision to the 
prospective client. Most clients do not 
know what to expect and assume the 

lawyer with whom they have met or 
talked or even emailed (even if just 
one time in a meaningful way) has 
been retained and is getting started on 
their case. So, either engage the client, 
in writing, or cut the prospective 
client loose, also in writing and on a 
timely basis. Ambiguity and lack of 
communication leads to claims. 

Turning to the defense lawyer, 
while we do see fewer traditional 
malpractice cases against defense 
lawyers, if an error occurs, the risk to 
the defense lawyer potentially 
includes the loss of a business source. 
“Cut and paste” drafting, whether in a 
settlement agreement, pleading or 
brief, can lead to errors, sloppiness 
and ineffectiveness. Also, a failure of 
the defense lawyer to diligently 
investigate a case from the outset can 
lead to evidence that is not preserved 
or culpable parties that are not identified 

and joined. And of course, defense 
lawyers also miss deadlines. Delegation 
of calendaring to staff may be convenient, 
but staff must be closely supervised. 
Beyond just losing the confidence of a 
client when a mistake occurs, defense 
lawyers have been sued by the very 
insurance carriers who assigned the 
case.   

For all lawyers, undertaking 
representation of multiple parties, 
while not uncommon, increases the 
risk of conflict. Conflicts must be 
assessed not only from the outset, but 
as the case progresses. Resist any 
pressure to simply represent all 
parties in the interest of efficiency 
and economy if a conflict is present. 
Further, particularly for the insurance 
defense lawyer, always keep in mind 
that the defendant on the caption is 
the actual client, even though 
certain duties may also be owed to 
the insurance carrier.   

Lawyers tasked with the responsibility 
of representing both an entity and 
individuals often mistakenly defer to 
and report to a representative of the 
entity as the primary client. Yet, all 
are clients and may have different 
ideas, interests and goals. Unless 
dismissed, all clients are entitled to 
receive information and provide 
input, as they may desire.   

Many claims arise from services 
that the lawyer never actually agreed 
to provide. On the plaintiff side, a 
form fee letter that offers to pursue all 
remedies relating to a matter can be 
fatally nonspecific. For instance, is 
the lawyer undertaking to pursue an 
automobile accident claim, or also 

employee benefits, UM/UIM, disability 
and workers’ compensation? On the defense 
side, does the engagement letter leave 
ambiguity as to whether the lawyer 
will evaluate and file counterclaims or 
give advice as to insurance coverage 
or as to tax consequences? Unless a 
lawyer spells out limitations, a client 
will presume that their lawyer is 
protecting all of their interests, 
without limitations. Limiting the scope 
of services does not limit the potential 
for new business. Simply prepare a 
new or updated engagement letter.  

For the lawyer who just tinkers in 
civil litigation, that lawyer is at the 
greatest risk. With some regularity, 
lawyers tell us that they were merely 
trying to help out a friend, or relative, 
or friend of a friend, which is not at all 
helpful if not within the lawyer’s practice 
area. We also hear lawyers who practice 
predominantly in other areas of the 
law comment that they will accept a 
civil case, but only if it is a “good one.” 
Perhaps the vision of a big pay day is 
not the proper focus for a lawyer 
inexperienced in civil litigation, prior 
to undertaking a serious or complex 
civil case. A more insightful threshold 
question might be how to best serve 
the client.  

If some of the common missteps 
above seem rather simplistic, you are 
correct. Malpractice cases most 
frequently arise from simple errors 
and misunderstandings. And disciplinary 
complaints likewise often arise from a 
lack of communication with the client, 
which is entirely avoidable.  

Bethann R. Lloyd

Fragasso Financial Advisors 
can provide you with the clarity necessary to determine your 

unique financial plan. As a Pittsburgh-based investment 
management and financial planning firm, Fragasso’s team 

of employee-owners are all focused on your goals. 
We  care about you and the results we produce.

Start a relationship with a 
financial advocate focused on you.

1972-2022

Investment advice o昀ered by investment advisor representatives through 
 Fragasso Financial Advisors, a registered investment advisor.
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412-281-7908  •  ndsreporting.com

Team up with your local resource
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Gulf Tower, Suite 1101, 707 Grant Street, Pittsburgh, PA 15219

Providing solutions for in-person
and virtual settings.

Court Reporting
Records Retrieval

Legal Videography
Trial Presentation

Interactive Depositions
Remote Depositions

Online Scheduling & Repository

Based in Pittsburgh.
Serving Clients Nationwide.
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The Pittsburgh leader 
in family law and 
estate planning for 
every stage of life.
Hands down.
For over 30 years, Gentile, Horoho & Avalli, P.C. has been a 
leader in family law, estate litigation, and estate planning in 
Pennsylvania. 

Our team of experienced family law attorneys are there to 
guide you through legal challenges in every stage of family life. 

Pittsburgh Wexford
gha-lawfirm.com

(412) 261-9900
Provenen. F. Focuseded. I. Innovative.e.

Uber frustrating: Rideshares eliminate 
coverage for drivers and occupants 
By Erin Rudert and  
Brandon Keller 

Call it what you will – a coverage 
tragedy, a series of unfortunate 
events, or a situation that can be 
expressed with a sequence of four-
letter words unfit for publication. 
Informing your injured client that 
there is no coverage for their car 
accident is an unsavory task. If your 
client is a driver or passenger in a 
rideshare vehicle, and the at-fault 
party is uninsured, you may be having 
that conversation very soon. 

Brief History of Coverage in 
Rideshare Accident Cases 

Injury cases involving rideshare 
vehicles were once a safe bet for 
plaintiff’s attorneys. If your client was 
an injured passenger or driver, they 
are considered full tort regardless of 
tort election; and there was plenty of 
coverage to go around.  

Rideshare companies are required 
to carry $1 million in bodily injury 
coverage and were initially carrying 
the same in UM/UIM. The companies 
eroded that coverage over time and 
are now beginning to reject it outright.   

Wait, Can They Do That? 

Rideshare companies are mandated 
to provide certain types of insurance 
coverage for their drivers, but 
UM/UIM is not one of them.1 

UM/UIM coverage must be properly 
waived. The waiver language prescribed 

by the MVFRL seems clear the insured 
individual must themselves acknowledge 
they have the right to UM/UIM coverage, 
and that they specifically waive that 
right (on behalf of themselves as well 
as relatives with whom they live) in 
exchange for a lower premium. Despite 
this seemingly clear waiver language, 
courts have held such coverage can be 
waived by an employer on behalf of an 
employee; further, they are not 
required to inform their employee of 
their decision to expose the employee 
to financial risk and waive UM/UIM 
coverage on their behalf.2 

Historically, rideshare companies 
resisted engaging this cost-centric 
tactic, perhaps because they have 
always been hesitant to consider 
themselves “employers.” 

At their outset, Uber and other 
rideshare companies cleverly avoided 

certain regulations nationwide, arguing 
they were not traditional taxi services. 
They also avoided considering themselves 
employers; rather, they claim to act as 
a mere middleman between driver 
and passenger. With the huge increase 
in the number of drivers on the road 
who are “on app” with a rideshare 
company, Lyft boldly waived UM/UIM 
coverage on behalf of their drivers in 
2020. While rideshare companies refuse 
to provide health insurance or workers’ 
compensation for their drivers, they 
are certainly happy to embrace this 
aspect of the employment relationship 
considering the massive savings they 
appreciate as a result. 

The Impact on Plaintiffs 

Drivers with UM and UIM coverage 
under personal policies tend to be 

under the impression that they have 
“full coverage,” and are often enraged 
to find out their own insurance 
company excludes them – and their 
passengers – during “on app” time. 
This means all occupants are rendered 
financially vulnerable if injured by a 
tortfeasor with no insurance. Uber 
Eats has also waived UM/UIM 
coverage, so the issue is not confined 
to drivers delivering people. 

Folks without a car (and/or car 
insurance) rely on rideshare services 
if they lack access to reliable public 
transport. Lyft’s decision to waive 
UM/UIM coverage is particularly 
damaging for these passengers. Outside 
of the rideshare context, there are 
similar disputes involving buses that 
are complicated by governmental 
immunity; but, even in those 
instances, there has been at least 
some path to recovery. Where the bus 
company does not provide UM/UIM 
coverage, Pennsylvania appellate courts 
have required public transit authorities 
to provide $15,000/$30,000 in UM.3 

The Impact on the Judicial System 

There are collateral consequences 
to rideshare companies waiving 
UM/UIM coverage on behalf of drivers 
and their passengers. Rideshare 
passengers injured by an uninsured 
tortfeasor will realize there is no path 
of recovery via an UM claim through 
the rideshare company’s insurer. Those 
passengers may make thinly-supported 

Erin Rudert Brandon Keller

Continued on page 18
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“All Rise (a glass)” happy hour will be 
on November 22 and will provide 
Section members a relaxed atmosphere 
to hear from members of the court on 
recent developments, as well as meet 
and mingle with fellow Section members. 
These happy hours will continue in 
2023 and we are looking for additional 
firms to open their offices and revel in 
the return to in-person events. 

The Section continues to work with 
the Court of Common Pleas to offer less-
experienced litigators the opportunity 
to represent pro se individuals at trial 
to gain courtroom experience with its 
Trial Practice Program. In addition to 
these new programs, the extremely 
popular “Lunch with the Judges” at 
the Duquesne Club will continue, 
albeit now in April. The annual CLE 
and Holiday Party is scheduled for 
December 13 at the Rivers Club. We 
will continue to publish the opinions 
from the Civil Division and are working 
with the Court to publish civil jury 
verdicts.   

So, for the nearly 800 members of 
the Section, I want to thank you for 
your membership. If you are not a 
member, but interested, I would suggest 
you strongly consider “checking the 
box” to join the Section to maximize 
your membership in the ACBA. I do 
not think there is any doubt that we’re 
better together. I also want to encourage 
everyone to take advantage of the 
opportunities to get back together. If 
you would like to find out more about 
our upcoming events and endeavors, 
or become more involved in the 
Section, feel free to contact me. I 
would invite you to attend – in-person 
or remotely – Civil Litigation Section 
Council meetings, which are the 

ACBA CIVIL LITIGATION CHAIR  
continued from page 2

fourth Monday of each month. I look 
forward to seeing you. n 

Joe Froetschel is a founding member of 
the newly formed personal injury law 
firm, Phillips Froetschel LLC. Joe is an 
adjunct professor at the University of 
Pittsburgh School of Law, where he 
teaches Advanced Pennsylvania Torts.  
He is also Chair of the 2023 Bench-Bar 
Conference Committee and an active 
member of the Local Rules Committee, 
and an ambassador for the ALLY Initiative. 
Joe is a member of the Academy of Trial 
Lawyers of Allegheny County and Board 
member of the Pennsylvania Association 
for Justice and Western Pennsylvania 
Trial Lawyers Association.

reasons why such responses are 
insufficient. Deficiency letters thrive 

CONDUCTING STRATEGIC DISCOVERY   
continued from page 5

legal department can get involved 
with a pro bono project please contact 
Director of the Pro Bono Center 
Barbara Griffin at bgriffin@acba.org. 

Our Young Lawyers Division also 
has a dedicated Public Service Sub-
Committee that has worked on many 
community service projects over the 
years, some which have gained national 
recognition. The YLD’s Public Service 
Committee, co-chaired by Aleksandra 
Kocelko and Rebeca Miller, welcomes 
the involvement and support of all 
attorneys on its projects. “The YLD 
Public Service Committee is one of the 
beating hearts of our organization. We 
are impassioned by the legal help we 
can provide our communities. We believe 
that diverse participation promotes 
fresh perspectives, so please feel free 
to contact us,” said Miller. Look for more 
information in the Sidebar on these 
projects, including the YLD’s upcoming 
annual Children’s Gift Drive and 
Holiday Party and how you can help. 

PRESIDENT’S MESSAGE 
continued from page 3

Please also be on the lookout for 
information regarding the ACBF’s 
annual Attorneys Against Hunger 
campaign, which has raised over $2.2 
million over the last 27 years. A 
donation in any amount goes directly 
to one of 17 local anti-hunger agencies. 
Donations can be made at 
www.acbf.org/donate. 

The ACBA’s committees, divisions 
and sections have all been called upon 
this year to think of ways to give back 
to our communities. I encourage you, 
our members, to have an active voice 
in those discussions. Leading and/or 
collaborating on a service project is 
not only personally rewarding, but it 
stands to impact the lives of others 
less fortunate in a powerful way. Our 
Community Service and Public Service 
Committees are here to help and 
welcome the opportunity to collaborate 
and work with volunteers.   

While you may not have given 
much thought to the history of 
Thanksgiving since grade school, it 
should serve as a reminder that we get 
to enjoy our turkey and stuffing 
because laws were put into place 
recognizing the need to have a day of 
reflection and thanks with prayer for 
one another and our country. Lincoln’s 
ask of the American people in 1863 
rings true today. Let us reflect and 
pray to heal the wounds of our nation 
and restore it to the full enjoyment of 
peace, harmony, tranquility and 
Union. Let us all be thankful that we 
are lawyers and have the ability to 
impact those we serve. I wish you and 
your family a blessed Thanksgiving. n

on specificity – identify each request and 
corresponding response at issue, explain 
why (and under what authority) the 
response is insufficient or inappropriate, 
and request that the specific deficiencies 
be cured by a particular date.   

While discovery, and litigation in 
general, is inherently adversarial, keep 
the deficiency letter professional and free 
from unnecessary editorialization. Litigators 
should craft each correspondence during 
discovery as if the correspondence will 
be read and scrutinized by the court.  In 
fact, if the dispute is not resolved 
between the parties, the court will likely 
receive and review all correspondence 
from the attorneys regarding the dispute. 
The negative effect from the court reading 
your discourteous correspondence 
might outweigh any possible benefits 
from sending it. See, e.g. Guy Chem. 
Co. v. Romaco AG, No. 3:06-96, 2007 
U.S. Dist. LEXIS 31832 (W.D. Pa. May 
1, 2007). On the flipside, you may 
experience positive consequences for 
keeping your responses professional 
in contrast to your opponent’s. 

If opposing counsel is not responsive 
to your deficiency letter, follow the 
court’s rules and the judge’s practices 
and procedures regarding filing a 
motion to compel compliance with 
your discovery requests.   

Finally, litigators must remember 
the age-old lesson to “pick your battles” 
while moving through discovery. 
Litigators who fight every battle will 
be hard-pressed to receive leeway from 
their opposing counsel in the future. n 

Boucek and Cottington are labor and 
employment litigators with Eckert 
Seamans Cherin & Mellott, LLC.

Visit us at ACBA.org.
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Visit
jobs.acba.org
for additional

information and pricing.

Looking to hire the perfect 
legal professional this year?

When attorneys, legal assistants, legal 
secretaries and paralegals are looking for 
job openings in the Pittsburgh Legal 
Community, one of the first places they 
turn to is the Allegheny County Bar 
Association (ACBA) Job Board located at 
jobs.acba.org. In fact, our job board 
averages nearly 10,000 views per month.

Posting a job opening on the ACBA 
Job Board is an extremely affordable 
option and ensures your job posting will 
be seen by an audience who is looking
for legal job openings in the Pittsburgh 
region. In addition to the job posting 
itself, the ACBA also posts information 
regarding these positions on our social 
media channels. 

Now through Dec. 1, enter the code 
JOB30 and receive 30% OFF any of the 
first three job posting packages: the 
“30 Day” package, the “First Seen” 
package and the “Job Flash” package.
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Demand for remote desktop access and cloud 
computing services necessitates a refined 
approach for civil litigation electronic discovery 

 

By Gregory P. Graham  

Shifts in work habits brought about 
by the COVID-19 pandemic have 
forced employers of all sizes to 
improve their capacity to provide 
functional work capabilities to remote 
users. The accompanying increase in 
demand for remote desktop access 
and cloud computing services necessitates 
a refined approach for civil litigation 
electronic discovery. Traditional efforts 
often first focused on the identification 
of data custodians and user devices, 
but now inquiries should be broadened 
to include an emphasis on data mapping, 
particularly as to an organization’s 
network architecture. The prioritization 
of this effort will assist solo and small-
firm practitioners, as well as attorneys 
with more established e-discovery 
support, in handling the unique 
burdens of discovery management 
relating to web-based remote work 
access services.  

Although the height of the pandemic 
appears to have receded, full-time 
remote work and flexible remote 
policies have become the new norm 
for a considerable portion of American 
workers. A U.S. Bureau of Labor 
Statistics working paper notes that 
although remote work rates have fallen 
since late 2020 and early 2021, 
teleworking rates have varied 
between 13 and 35.4 percent (Dalton, 

M., Dey, M., & Loewenstein, M. 2022. 
“The Impact of Remote Work on Local 
Employment, Business Relocation, 
and Local Home Costs.” 
www.bls.gov/osmr/research-papers/ 
2022/ec220080.htm.). This need for 
remote work access has been met by 
an increase in the adoption of cloud 
computing across various industries.   

In its simplest form, cloud computing 
is the online delivery of computing 
services. Server access, storage, 
database usage, networking, and 
software are all hosted and delivered 
remotely. Customers pay for the 
computing services they require, 
which reduces operating costs and 

eliminates the need for on-site 
servers, hardware, and maintenance. 
While cloud computing is nothing 
new, the realities of social distancing 
and lockdowns posed a problem that it 
was perfectly-suited to fix. Cloud 
computing, as well as remote desktop 
software options that allow users to 
access systems remotely as if they 
were seated at their own “desk,” 
provided a cost-effective means of 
maintaining worker productivity 
throughout the pandemic.  

The implications for e-discovery as 
a result of an increased usage of these 
services are fairly straightforward, 
although often overlooked. Remote, 
web-based access through cloud 
computing and remote access software 
allows users to access, edit, and 
download a company’s files, software 
applications and data to a remote 
location. Cloud computing in particular 
facilitates a collaborative approach to 
document creation and data 
management. Consider employees 
who began the pandemic without a 
company-provided computer and 
worked collaboratively on material 
with other remote employees via their 
own personal desktop, but then may 
have later transitioned to a work 
laptop. Or consider virtual collaboration 
on a document during a Microsoft 
Teams or Zoom meeting. Data is likely 
saved on the local drives of multiple 

devices, the memory of the applications 
being used, as well as within the 
cloud’s hosted storage itself.     

Cloud computing and remote 
access options clearly affect the scope 
and implementation of a litigation 
hold, the identification of custodians 
and devices, and the collection and 
ultimate production of Electronically 
Stored Information (ESI). Although 
cloud computing issues existed 
pre-COVID-19, practitioners handling 
matters that have arisen since the 
pandemic must take particular care to 
perform an early evaluation of any 
web-based remote access framework’s 
impact on e-discovery. A solution to 
reduce the challenges that cloud 
computing and remote access services 
can create for e-discovery is for 
lawyers to incorporate a focus on 
“data mapping” into their initial 
inquiries at the onset of every matter. 
Data mapping allows for an overview 
of the whole of an organization’s IT 
architecture, and provides more 
information that would address some 
of the challenges raised by cloud-based 
computing services than a traditional 
focus on particular custodians and the 
devices that they have used.  

Data mapping is the identification 
and inventorying of an organization’s 
potentially discoverable data. This 

Gregory P. Graham 

Continued on page 18
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liability cases
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Is a long-term care facility liable when a resident 
contracts and dies from COVID-19? 
By Pete Giglione 

Since the start of the COVID-19 
pandemic, the CDC estimates that 
nearly 159,000 nursing home residents 
died from the virus. If you include 
assisted living facilities and personal 
care homes, and add staff member 
deaths, the number exceeds 201,000. 
In Allegheny County, nearly 700 
COVID-related deaths were reported 
by skilled nursing facilities alone; 
however, at least 16 nursing homes in 
the county did not report their numbers 
of COVID deaths, so that number is 
almost certainly much higher. 

This begs the question of whether a 
long-term care facility is liable when a 
resident contracts and dies from 
COVID-19. The answer: It depends. 

On May 6, 2020, Governor Tom 
Wolf issued an executive order that, 
inter alia, granted immunity to many 
categories of individuals – including 
doctors, nurses, pharmacists and 
emergency medical technicians – from 
liability related to COVID. However, 
notably absent from Governor Wolf’s 
order was immunity for the entities 
that operate healthcare facilities, 
including nursing homes, assisted 
living facilities, and personal care 
homes, and their officers and directors. 
In other words, while a plaintiff 
cannot maintain an action directly 
against a nurse or doctor for transmitting 
COVID to a resident, or for negligently 
treating the resident, the immunity 
order does not bar suit against the 

company that operated the facility for 
direct or vicarious liability. 

In my opinion, there are essentially 
two general theories of liability in 
long-term care facility cases relating 
to resident COVID deaths that are not 
mutually exclusive: vicarious liability 
related specifically to the care and 
treatment provided (or not provided) 
to the resident, and direct liability 
against the corporate owner/operator 
of the facility. 

In cases of vicarious liability, theories 
may include failing to timely obtain a 
COVID test when a resident displays 
symptoms; failing to monitor a 
COVID-positive resident for significant 
changes in their condition; failing to 
report significant changes in condition 
to the resident’s doctor; failing to 

timely send a resident in respiratory 
distress to the hospital; failing to 
provide supplemental oxygen to a 
resident who is having trouble breathing; 
and failing to follow physician orders 
(provide medications, check vitals, 
etc.). While these theories may establish 
a breach, common defenses to these 
theories are outright denying the 
breach or arguing a lack of causation 
(i.e. providing supplemental oxygen to 
the resident would not have changed 
the outcome). Additionally, if the 
resident’s advance directive included 
“do not resuscitate” or “do not intubate” 
language, it will be more difficult to 
argue that a hospital transfer would 
have made a difference, or that the 
nursing home could have done 
anything different to prevent the 
resident’s death. Also, keep in mind 
that the type of facility involved may 
affect a plaintiff’s ability to prove 
standard of care deviations. Skilled 
nursing facilities provide a higher 
level of care and are governed by 
relatively comprehensive federal and 
state regulations, while assisted living 
facilities and personal care homes fall 
under broader, looser state regulations. 
The standards of care different. 

In direct liability claims, theories 
include failure to adopt and enforce 
infection prevention protocols, such 
as isolating symptomatic residents, 
requiring personal protective equipment, 
screening staff every day when they 
arrive (taking temperature, checking 
for COVID symptoms, etc.), requiring 

frequent testing of all staff and residents, 
and sending home sick employees, 
among others. While these theories 
are technically viable, proving breach 
can be challenging. In skilled nursing 
facility cases, you should review the 
nursing home’s inspection reports to 
determine if they were cited for any 
infection control-related issues during 
the relevant portion of the residency 
(you can find them here: sais.health. 
pa.gov/commonpoc/nhlocatorie.asp). 
If there are no deficiencies during the 
relevant time period, it will likely be 
harder to make a case against the 
facility (if you represent a plaintiff, it 
will be difficult to get the case off of 
the ground without deficiencies). 
Additionally, if the resident left the 
building within days of testing positive 
for a doctor’s appointment, hospital 
visit, to visit family, etc., proving 
causation may challenging as well (i.e. 
a plaintiff cannot prove that the resident 
acquired COVID at the facility). 

In addition to using the civil justice 
system, there has been some discussion 
surrounding the filing of COVID-related 
claims with the Countermeasures 
Injury Compensation Program (CICP), 
overseen by the federal Health 
Resources and Services Administration 
(and similar to the Vaccine Injury 
Compensation Program). However, 
while over 10,000 CICP claims for 
COVID-related injuries and deaths 
have been filed as of Oct. 1, 2022, only 

Pete Giglione
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Hearsay exception for business records  

By John Gismondi 

One of the most common hearsay 
exceptions with which attorneys must 
be familiar is the business records 
exception to the hearsay rule. This 
brief article will summarize the 
requirements of the exception and 
also highlight a significant difference 
between the federal and state rule. To 
enhance understanding, the rule 
will be discussed in the context of a 
practical example.  

Practical Context. Assume a personal 
injury case in which one of the key 
disputes is the extent of plaintiff’s 
knee injury, i.e., was it a torn anterior 
cruciate ligament (ACL) or merely a 
sprain? 

The case is now at trial, and the 
plaintiff seeks to introduce the 
emergency room record from plaintiff’s 
visit to a local hospital approximately 
six hours after the accident. In the 
area of the record titled “Chief 
Complaint,” there is a statement 
which says, “Patient complains of 
severe pain and swelling in right 
knee.” In the “Physical Examination” 
portion of the record, the doctor 
writes, “Obvious swelling and instability 
in the entire knee joint. Limited range 
of motion.” Finally, in the “Impression” 
section the doctor writes, “Tear of ACL.” 

The doctor who examined the 
plaintiff in the emergency room died 
unexpectedly before trial, and his 
deposition was never taken. At trial, 
plaintiff’s counsel calls the medical 
records custodian from the hospital. 
She testifies as to the manner in which 
emergency room records are compiled. 

Specifically, she states that all of the 
information contained in the report is 
hand-written either by a nurse or doctor 
at the time they are speaking to or 
examining the patient. The custodian also 
indicates that maintaining emergency 
room records in this fashion is a 
regular part of the hospital’s business.   

At the end of the custodian’s testimony 
the plaintiff’s counsel seeks to introduce 
the emergency room record for the 
purpose of proving each of the above 
items, namely, the plaintiff’s complaint, 
the findings on physical examination, 
and the doctor’s impression. The 
defendant objects. 

Issue. With any business record 
dispute, the argument over admissibility 
usually involves two questions. First, 
has the proponent proven that the 
document is indeed a “business 
record?” Second, assuming it is, how 
much of the information contained 

therein is admissible for the truth of 
the matter asserted? 

Federal Law. On the threshold 
question of authenticity, Rule of 
Evidence 803(6) indicates that a 
document qualifies as a business 
record if it was “made at or near the 
time by, or from information transmitted 
by, a person with knowledge, if kept in 
the course of a regularly conducted 
business activity, and if it was the 
regular practice of that business 
activity to make the ... record ..., all as 
shown by the testimony of the custodian 
or other qualified witness, ...” 

Judged against that standard, it 
would appear that the testimony of the 
medical  records custodian is  
suff icient to authenticate the 
emergency room record as a business 
record. The information in the record 
came from a person with knowledge, 
was transcribed contemporaneously 
with the event, and it was a regular 
part of hospital business to maintain 
such records.   

Note that the custodian who 
authenticated the record had no 
personal involvement in examining 
the patient, but that is of no importance 
as the Rule only requires that the 
custodian, or some “other witness,” 
have knowledge as to how the records are 
compiled and maintained, not that they 
have any direct role in that process. 

Having determined that the document 
is an authentic business record, the 
court must now determine what items 
of information contained therein are 
admissible for the truth of the matter 
asserted.  Rule 803(6) indicates that 
“acts, events, conditions, opinions, or 

diagnoses” set forth in the record are 
admissible as substantive evidence.  
Thus, in federal court, it would seem 
that all of the information that the 
plaintiff seeks to introduce – his 
complaints, the physical findings, and 
most importantly, the doctor’s diagnosis 
of a torn ACL – would come in for the 
truth of the matter asserted.  

Pennsylvania Law. Pa. Rule 803(6) 
is similar to the federal rule on the 
threshold question of authenticity.  
Thus, for the same reasons cited 
above, a Pennsylvania judge would 
have no trouble concluding that the 
medical records custodian’s testimony 
is sufficient to establish the emergency 
room record as a business record. 

On the subject of admissibility, 
however, Pennsylvania takes a more 
restrictive view and does not permit 
one to admit opinions or diagnoses 
contained in business records. This 
principle, which was derived from 
common law decisions which pre-date 
the adoption of state Rule 803(6), has 
been summarized as follows: 

“The law is clear that hospital 
records are admissible to show the 
fact of hospitalization, treatment 
prescribed, and symptoms given. . . . 
Medical opinion contained in the 
records and proffered as expert 
testimony is not admissible however 
where the doctor is not available for 
cross-examination.”  Commonwealth 
v. DiGiacomo, 345 A.2d 605, 608 
(Supreme 1975). 

Pennsylvania’s refusal to admit 
opinions and diagnoses is based on a 

John Gismondi
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Pennsylvania Supreme Court reverses 20-year ban 
on venue shopping in medical malpractice cases 
By Acacia Perko 

In August, the Civil Procedural 
Rules Committee of the Pennsylvania 
Supreme Court enacted an obscure 
procedural court change which will 
drastically alter the landscape for 
medical malpractice cases in 2023 and 
beyond. For two decades, medical 
malpractice plaintiff attorneys were 
limited to bring claims only in the 
county where the alleged malpractice 
took place. In 2002, the Medical Care 
Availability and Reduction of Error Act, 
40 P.S. § 1303.501, et seq. (hereinafter 
“MCARE Act” or “Act”) was passed to 
reform the law on medical professional 
liability within the Commonwealth of 
Pennsylvania. The MCARE Act was 
implemented to address the increased 
filing of medical malpractice cases. 
Before its passage, approximately 
2,700 medical malpractice cases were 
initiated in the Commonwealth on a 
yearly basis. Following the MCARE 
Act and Rule 1006(a.1), the number of 
malpractice filings decreased to 
approximately 1,500 annual filings.  

Not anymore. On Aug. 25, 2022, the 
Supreme Court of Pennsylvania 
eliminated this rule. Starting in 2023, 
plaintiffs may sue in any Pennsylvania 
county in which care occurred, where 
a defendant could be served, or where 
any transaction or occurrence giving 
rise to the suit took place. See Rule 
1006(a).  

The Rule change will have sweeping 
effects. First, adding venue shopping 

to the mix will likely mean higher 
awards to malpractice plaintiffs. As 
was the case before the passage of the 
MCARE Act in 2002, there may, again, 
be an increase in frivolous claims and 
venue forum shopping. Specifically, 
plaintiffs may choose to file many 
medical malpractice lawsuits in counties 
which are perceived to be plaintiff 
friendly. Court venues in certain cities 
tend to have more liberal juries, and 
when given a choice, attorneys looking 
for the biggest payoff flock to those 
courts. Next, the change may impact 
the malpractice insurance markets 
and result in a rise in malpractice 
insurance costs. Last, the Rule change 
could see a decrease in accessibility of 
health care for patients. In the early 
2000s, before the MCARE Act was 

enacted, hospitals across the 
Commonwealth announced layoffs 
tied to skyrocketing malpractice insurance 
costs. At that time, job reductions 
were often the result of the hospital 
group needing to absorb the steep 
malpractice insurance premium costs.  

With the potential for skyrocketing 
insurance premiums, doctors may 
look to take their practice to doctor 
friendly states. Pennsylvania could 
lose good, established doctors, and 
new doctors may not wish to settle in 
the Commonwealth. That loss would 
be detrimental to patient health care.   

Note that it is the Supreme Court of 
Pennsylvania, and not the Pennsylvania 
Legislature, that has authority to 
change the venue rule. The rule 
change preempts any legislative 
changes under the court’s exclusive 
rule making authority. As the 

Supreme Court of Pennsylvania made 
this change, we should not expect that 
the venue carve-out rule will soon be 
seen again.  

The elimination of the venue 
carve-out rule greatly impacts the 
medical malpractice landscape in 
Pennsylvania and could have 
sweeping effects across the health 
care field. If you have questions 
concerning Rule 10006(a.1), its revision, 
the MCARE Act, or medical liability, 
contact a member of our Medical 
Malpractice Practice Group. n 

Perko is an attorney at Reminger. She is 
licensed in Ohio and Pennsylvania, 
where she has represented clients in 
state and federal court, with experience 
handling all aspects of litigation, including 
pre-suit investigation, pleadings, discovery, 
motion practice, trial preparation and trial.

Acacia Perko

Wonder if your decisions, legal advice or 
other professional actions are ethical? 

 
Members can get consultation on their 

legal actions and potential actions through 
the ACBA Professional Ethics Hotline. 

 
See ACBA.org/OfficerAssignments for details.
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Personal jurisdiction considerations for corporate defendants 
By Laura K. Veith and 
Krishna G. Hegde 

Originating from the Fourteenth 
Amendment’s Due Process Clause, the 
legal doctrine of personal jurisdiction 
establishes when a court may hale a 
defendant into a forum. In the past 
decade, the United States Supreme 
Court has continued to reshape and 
clarify the doctrine through a series of 
landmark decisions, most recently in 
March 2021, when the Court addressed 
the exercise of specific personal juris-
diction over Ford Motor Company.1 

Since then, hundreds of state and 
federal court opinions have cited the 
decision, many of which have grappled 
with the requirement that a plaintiff 
must establish “relatedness” between 
a defendant’s purposeful forum 
contacts and the injuries at issue for a 
court to exercise specific personal 
jurisdiction over a corporate defendant. 
Notwithstanding the fact-intensive 
nature of any specific personal 
jurisdiction inquiry, a few key trends 
have emerged from the Court’s latest 
elucidation of the doctrine.   

The High Court’s Decision in Ford 

A court can only exercise specific 
personal jurisdiction over a corporate 
defendant if the plaintiff establishes 
that (i) the corporate defendant 
purposefully directed its activities 
towards the forum, and (ii) its alleged 
injuries arise out of or relate to the 
forum-directed activity.2 Once 
established, the court can only 
adjudicate controversies arising out of 
the defendants’ forum-related activity.   

Prior to Ford, courts split on the 
interpretation of the second requirement, 
with some holding that it required a 
strict causal showing between activity 
and injury, while others held that 
some lower form of “relatedness” 
would suffice.  

The Ford ruling placed its foot 
firmly in the latter camp. Writing for a 
unanimous Court, Justice Kagan 
explained that precedent did not 
require a “strict causal relationship 
between the defendant’s in-state 
activities and the litigation.”3 Instead, 
“the most common formulation of the 
rule demands that the suit arise out of 
or relate to the defendant’s contacts 
with the forum.”4 And while “arise out 
of” implies causation, “relate to” 
merely “contemplates that some 
relationship will support jurisdiction 
without a causal showing.”5 Importantly, 
the Court emphasized the limited 
import of its ruling, cautioning that 

relatedness “does not mean anything 
goes.”6 Instead, the “essential foundation 
of specific jurisdictions” still requires 
“a strong relationship among the 
defendant, the forum, and the litigation,” 
and “relate to” must incorporate real 
limits “to adequately protect defendants 
foreign to a forum.”7 

The Personal Jurisdiction  
Landscape Post-Ford 

Nearly eighteen months after the 
issuance of Ford, more than 700 state 
and federal courts have cited the 
decision, further interpreting and 
defining the “relatedness” requirement 
and revealing some trends.   

Many of these decisions demonstrate 
how “relate to” continues to significantly 
constrain courts’ exercise of personal 
jurisdiction, posing problems for 
plaintiffs who seek litigation in a state 
but fail to connect the defendant’s 

purposeful forum contacts, if any, 
with the plaintiff’s injury. For example, 
in LG Chem, Ltd. v. Superior Court, a 
California appellate court noted that 
the defendant did nothing to “urge, 
foster, or encourage California 
consumers like [Plaintiff] to buy, or 
use, individual … batteries as standalone 
replacements in consumer products,” 
which was the product application 
that resulted in plaintiff’s injury.8 
These considerations compelled the 
court to distinguish the facts from 
Ford, since it was not even alleged 
that LG “‘cultivated’ and ‘systematically 
served a market’ for consumer purchase 
or use,” and although LG sold millions 
of products to original equipment 
manufacturers in the state, the plaintiff 
was unable to connect his injuries with 
LG’s California-directed activity.9 

Nevertheless, courts have been 
more willing to reject any challenges 
to personal jurisdiction that appear to 
even implicitly require a strict causal 
relationship between a defendant’s 
forum-related activity and the injuries 
at issue. For example, in Luciano v. 
SprayFoamPolymers.com, LLC, the 
Texas Supreme Court considered 
whether a spray foam manufacturer 
could be haled into Texas even though 
it did not directly sell the product to 
the injured plaintiffs.10 The court 
rebuked the strict causality requirement 
implicit in this reasoning, noting that 
after Ford, it was “sufficient that 
SprayFoam intended to serve a Texas 
market for the insulation,” by 
maintaining a warehouse in Texas, 
contracting with a Texas sales 

Laura K. Veith Krishna G. Hegde

Continued on page 20
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Allegheny County Court of Common Pleas Local Rules 
amended to include Mandatory Mediation Rule 
By Dianne Wainwright 

I. Introduction 

On Sept. 13, 2022, the Allegheny 
County Court of Common Pleas Local 
Rules were amended to include the 
newly crafted Mandatory Mediation 
Rule codified at L. R. 212.7. The newly 
amended rule was the result of a com-
prehensive joint effort and Task Force 
led by attorney Michael Feeney who 
first approached Administrative 
Judge Ward about the idea in early 
2021. While there may have been 
some hesitancy when the Court entered 
its first pro bono Mandatory Mediation 
Order on August 7, 2020, ultimately 
lawyers and clients appreciated the 
opportunity to mediate.   

II. Background/History 

Although it can be hard to remember 
the fall of 2020 because many of us have 
tried to repress some of the difficulties 
associated with COVID, both the 
September 2020 and the November 
2020 trial lists were suspended due to 
the emergency COVID closures.   

Faced with losing the ability to 
move cases that were  “ready to try,” 
in mid-summer of 2020 Administrative 
Judge Ward called upon the Academy 
of Trial Lawyers of Allegheny County’s 
President Alan Baum about whether 
Academy members would be willing 
to provide pro bono mediation services 
for all cases on the September and 
November 2020 trial lists. It did not 

take long for President Baum to 
respond to Judge Ward’s request, and 
in very short order over 80 Academy 
members, and a handful of additional 
certified mediators volunteered their 
time to assist the Court in implementing 
a mandatory mediation program to 
address the potential case backlog 
that may have occurred, but for the 
implementation of this program.   

After the program was in place, its 
success was obvious. The COVID 
emergency Mandatory Mediation pro bono 
program involving Academy members 
resulted in successful mediations for 
approximately 31% of the cases on the 
September and November lists. 

III. Creation of the Mandatory  
Mediation Task Force 

Following discussions with 
Administrative Judge Ward in early 
2021, Mike Feeney led the charge in 
assembling committed civil litigators 
and mediators to investigate, study 
and later promulgate a rule requiring 
cases on published trial lists to 
mediate. Feeney methodically made 
the case for creation of the Task Force 
to the Allegheny County Bar Association 
Civil Litigation Section and in time a 
group of 18 attorneys divided evenly 
between plaintiff attorneys, defense 
attorneys and neutrals comprised the 
Task Force. The 18-member Task 
Force included liaisons from the Court 
of Common Pleas, the Academy, the 
ACBA Civil Litigation Section, the ACBA 
Court Rules Committee, the Mediation 
Council of Western Pennsylvania and 
the ACBA ADR Committee.   

The Task Force met over a period 
of nine months; members researched 
what the other 66 counties in the 
Commonwealth were doing vis a vis 
mediation and sought feedback from 
lawyers throughout the region. Out-
reach included an ACBA Town Hall 
attended by nearly 200 members of 
the bar. The proposed rule went 
through a rigorous approval process, 
passing votes of the Task Force, the 
ACBA Court Rules Committee, the 
Civil Division judges, the entire 
Allegheny County Board of Judges, 
and finally the PA Civil Procedural 
Rules Committee. 

IV. The Rule 

The mandatory mediation rule – 
now known as Allegheny County Local 
Rule 212.7 – broadly requires parties 
in most civil cases to mediate. The 
rule, however, offers a great deal of 
flexibility. The key components 
include: 

• Parties may satisfy the mediation 
requirement at any time, so long as 
mediation is completed no later than 
45 days before the case’s trial term 
begins. 

• It takes a hands-off approach. 
Parties are empowered to select their 
own mediators and have complete 
control over when mediations occur. 

• If all parties agree, they may opt 
out of the mediation requirement. 

• If a party has good cause to avoid 
mediation, but another party will not 
agree to opt out, the party seeking to 
avoid mediation may file a motion 
with the Calendar Control Judge to be 
excused from the mediation requirement. 

• The rule includes a certification 
requirement that will allow Calendar 
Control to better track what cases 
have settled as the trial term 
approaches. 

• The rule does not apply to arbi-
tration appeals, asbestos cases, or 
landlord-tenant cases. 

The rule also includes a significant 
change in Allegheny County trial 
practice through the addition of a new 
Note to Local Rule 212.1. Trial lists 

Dianne Wainwright
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CIVIL LITIGATORS IN HOT WATER 
continued from page 7

claims against the driver themselves 
since they have no other place to turn 
for recovery. An influx of very tenuous 
liability claims against Uber and Lyft 
drivers solely to trigger liability coverage 
would negatively impact the integrity 
and economy of the judicial system. 

Do Rideshare Drivers and  
Passengers Have a Remedy? 

Drivers can purchase additional 
rideshare insurance through their 
personal insurance company. They 
need to be sure that this “rideshare 
rider” includes UM/UIM coverage 
and does not simply provide umbrella-
type liability coverage. If the driver is 
already injured, the answer is far 
more complicated. Civil fraud lawsuits 
have been filed against Lyft for waiving 
UM/UIM coverage without consent of 
the driver, but those matters are still 
in litigation. 

Given the way the legislation is 
currently written, the only reliable 

UBER FRUSTRATING 
continued from page 9

way to close this loop in the law is 
through legislative efforts to require 
rideshare companies such as Uber 
and Lyft to provide UM/UIM coverage; 
or, at the very least, force them to 
explicitly disclose to their drivers and 
passengers that UM/UIM coverage is 
being rejected, and provide the driver 
and/or passenger the option to purchase 
it. Challenges to the validity of other 
corporate waivers of UM/UIM have 
not been generally successful in 
Pennsylvania courts. n 

Keller is a personal injury litigation 
attorney at Ainsman Levine, LLC. He is 
a member of the ACBA Civil Litigation 
Section and Arts and the Law Committees. 
Rudert is a Partner at the Pittsburgh law 
office of Ainsman Levine, LLC. Rudert is 
an active member of the legal community 
and her local community.  

 
1 “Transportation Network Companies” Law, 
passed November 4, 2016: 66 Pa.C.S.A. § 2601, et 
al; 53 Pa.C.S.A.  § 57A01, et al. 
2 Grenell v. Zurich Am. Ins. Co., No. 2:21-cv-36, 
2022 U.S. Dist. LEXIS 171738, at *7 (W.D. Pa. 
Sep. 22, 2022) (quoting Travelers Indem. Co. v. 
DiBartolo 171 F.3d 168, 169 (3d Cir. 1999)); 75 
Pa.C. S. § 1731(c). 
3 Lowery v. Port Auth., 914 A.2d 953 (Pa. 
Commw. Ct. 2006).

will usually include the identification 
of: 1) the types of data an organization 
generates, uses, and stores; 2) its 
format and accessibility and whether 
it is web-based to all or only some 
employees; 3) the backup procedures 
and records retention policies in 
place; 4) the determination of whether 
an organization’s IT structure is 

DEMAND FOR REMOTE DESKTOP 
continued from page 11

hardware-based or web-provided; 5) 
the identity of any cloud computing 
provider; 6) and the scope of the 
cloud-provided services (whether it is 
infrastructure, platform, or software 
or some combination of all three). 
While many courts, including the 
Western District, provide checklists 
for e-discovery, they tend not to focus 
on mapping the entirety of an organi-
zation’s IT structure, nor have they 
been updated to address post-pandemic 
remote work realities. Attorneys 
should emphasize these points of 
inquiry before they shift focus to local 
custodians and devices.     

Comprehensive data mapping inquiries 
provide attorneys with an early under-
standing of the scope of a matter’s e-
discovery, inform any cost management 
considerations, and ease the burden 
on the identification and collection of 
ESI. Additionally, a thoroughly-performed 
data mapping effort will more than 
likely be in compliance with any 
federal or state obligation to investigate 
e-discovery. Broadening the focus of 
inquiries from the end user to the 
system structure will also encompass 
the nuances created for e-discovery 
by cloud computing and remote desktop 
access services. 

While data mapping might seem 
daunting at first glance, it does not 
place any more of a burden on the 
attorney or the client and, helpfully in 
a post-pandemic world, these inquiries 
can all be handled remotely. n 

Graham is an associate in the Pittsburgh 
office of Marshall Dennehey, where he 
focuses his practice on complex civil 
litigation and class action defense. 
He may be reached at 
gpgraham@mdwcg.com.

seven claims have been deemed as 
eligible for compensation, and six of 
those were for alleged vaccine-related 
injuries. 

It’s important to consult with an 
appropriate expert when facing a 
potential long-term care COVID case. 
If you’re representing a plaintiff, a 
Certificate of Merit is required. 
COVID-19 litigation is much like the 
disease itself: Unpredictable and 
unprecedented. n 

Giglione is an attorney at Massa, Butler 
& Giglione. He is also an adjunct Professor 
of Law at Duquesne University.

LONG-TERM CARE FACILITY LIABLE   
continued from page 13
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The role of biomechanics in the evaluation of injury claims 
By Ian M. Zeller and  
Constantinos Franceskides 

The application of engineering 
principles to problems in medicine 
and biology has attracted growing 
attention in recent years thanks to 
progress in bio-fabrication of artificial 
organs and surgical robotics. Biome-
chanical engineers are also uniquely 
placed to investigate insurance claims 
where personal injury causation comes 
into question – bridging the gap between 
medical science and engineering and 
applying knowledge from both 
disciplines to assess an event and 
quantify the potential for injury. 

Biomechanics is based on the 
evaluation of the dynamics from an 
incident, identification of associated 
injury mechanisms and a determination 
as to whether or not the forces and 
motions from the incident would 
facilitate mechanical failure of tissue 
which had been diagnosed by a physician 
as an injury. Between these processes 
the biomechanics technique is uniquely 
qualified as a means of evaluating the 
link between an incident and a 
claimed injury as it quantifies the 
mechanics of the incident. 

The scope of a biomechanical 
analysis is not to dispute a diagnosis – 
that is for a physician to determine – 
rather it is to identify which rendered 
diagnoses are related to an incident 
and which are not consistent with the 
forces and motions associated with 
an incident. 

The scientific methodology of a 
biomechanical injury consistency 
analysis revolves around several basic 
steps that include quantification of the 

forces and movements associated with 
a particular incident and establishing 
the known injury mechanisms associated 
with a claimed injury. This analysis 
can include a calculation of the speed 
change and associated forces involved 
in a vehicle accident, the motions 
resulting from a trip and fall, as well 
as the forces resulting from contact 
with a falling object. 

The methodology of examining 
biomechanics is particularly suitable 
for identifying injuries that resulted 
from a particular set of traumatic 
circumstances in addition to identifying 
which are more likely the result of 
degenerative processes or predated 
an incident. 

Some injuries do have quite complex 
mechanisms requiring an analysis of 
multiple forces, moments and possibly 
abnormal body positioning. One of the 
final steps in the process of bio-
mechanical analysis is that which 
determines whether or not each 
known injury mechanism of the 
reported injuries was consistent with 
the dynamics of an incident. 

While biomechanics generally focuses 
on the consistency of injuries, it is also 
possible to use a well-documented 
injury as evidence to validate the 
claimed incident as reported. For 
injury reconstruction, this strategy 
can sometimes be used to determine 
the order of events, and body positioning 
and orientation prior to an incident. 

The role of biomechanics in claims 
evaluations is one that is sometimes 
not well understood, and for that 
reason this type of analysis is often 
underused in claims evaluations. The 
overall goal of a biomechanical 

analysis is to evaluate the evidence 
from an incident, determine the 
associated forces and movements 
from that particular event, evaluate the 
motions, orientations and mechanisms 
associated with the claimed injuries, 
and finally compare those claimed 
injuries with the mechanisms that 
dictate how they occur. The end result 
is an evaluation as to whether or not an 
injury is consistent with a particular 
event based on the evidence available. 

Specifically, biomechanics is not 
about making diagnoses; rather it is 
about determining the root cause 

that led to the diagnoses given by 
physicians in the context of a mechanical 
event. n 

This article was provided by Rimkus 
Consulting Group, Inc. Ian M. Zeller, 
Ph.D., ACTAR holds a B.S in Materials 
Science and Engineering as well as a 
M.S. and Ph.D. in Biomedical Engineering, 
with special emphasis on biomechanics. 
Constantinos Franceskides, Ph.D. is a 
Chartered Mechanical Engineer as well 
as a member of the Institute of Physics 
and Engineering in Medicine. Learn 
more about Rimkus at www.rimkus.com.



Page 20  /  November 18, 2022

��� ��� ��� 	
� ��� �� ��

������������������	����������

���������������� !"�

����#��$%�&�'(�����	�
)��*���������%��
�%+%����)��	���%$%&�$%
�,���	��������������

�
-�	��	�������)���	�%�	-���	�
����$��%��%�	-���	,�	��).%�	-����#-	%��		�	�

����/�
)�		%
���	�%����0%������&��
)�
&��������%�#%�%$�,�/�
)�		%
�����%�#%�%$�,�����$��

����,���/�
����$���0�����0
�1��	2�
�
�/��	�$%
����$$��	��

When defense matters, 
choose the winning team.

When Defense Matters.

will now be published six months 
in advance, rather than four months 
in advance. This tweak to the pre-
trial schedule creates a new two-
month window fol lowing the 
production of expert reports, but 
before conciliations. 

This window is perfectly suited for 
meaningful settlement discussions in 
more complex cases: expert reports 
will have been produced, but significant 
pre-trial expenses won’t yet have been 
incurred. These avoidable expenses 
include non-refundable expert witness 
appearance fees, witness travel 
arrangements, expert dirt searches 
that include review and analysis of 
dozens of deposition transcripts for 
each individual expert, depositions for 
use at trial, mock jury proceedings, 
and preliminary witness preparation. 
By the time conciliations occur, these 
tasks are usually completed – money 
spent by both sides that, if saved, 
would increase the chances of an 
amicable settlement. 

The rule is also expected to reduce 
requests for continuances, due to the 
earlier publication of trial lists. 

V. Implementation of Local Rule 
212.7 

The rule is now in effect and all cases 
appearing on a trial list (beginning 
with the May 2023 trial list) will need 
to comply with its requirements in one 
of three ways: mediate, opt out, or 
seek excusal. 

The change to an earlier publication 
of trial lists – six months in advance – 
occurred beginning with the May 2023 
trial list, which was released on Oct. 
31, 2022. The March 2023 trial list will 

MANDATORY MEDIATION RULE 
continued from page 17

belief that such conclusions, in the 
interest of fairness, must be subject to 
cross-examination. Thus, Pennsylvania 
courts have held the following mental 
impressions contained in records to be 
inadmissible as substantive evidence: a 
statement by a social worker offering 
the opinion that stress in the plaintiff’s 
personal life was probably aggravating 
her physical condition, Williams v. 
McClain, 520 A.2d 1374 (Supreme 
1987); a note in a hospital chart that a 
patient was “conscious” at a particular 
point in time, Morris v. Moss, 435 A.2d 
184 (Superior 1981); a notation by a 
doctor in a medical record that a 
“patient is critical,” Richman v. Wallach, 
452 A.2d 501 (Superior 1992). 

Conclusion. While both the federal 
and state courts look to the same factors 
in determining whether a document 
has been properly authenticated as a 
business record, there is a major 
difference between the jurisdictions 
as to what information contained within 
the record is admissible as substantive 
evidence. Pennsylvania says that only 
factual information is admissible, 
whereas the more liberal federal rule 
says that virtually anything in the 
document, be it factual or opinion, is 
admissible. n 

Gismondi is the founder/owner of 
Gismondi & Associates. After serving a 
three-year term as a law clerk in federal 
district court, Gismondi entered private 
practice in 1981. Since that time, he has 
limited his practice to one area of the 
law – helping victims and their families 
in personal injury litigation that includes 
medical malpractice, automobile accidents, 
airplane accidents, consumer products, 
and a variety of other circumstances.

HEARSAY EXCEPTION 
continued from page 14

representative and selling insulation 
products to Texas-based installers.11 

Although a specific personal 
jurisdiction analysis is fact-dependent, 
it is apparent in the wake of Ford that 
courts are seeking to adhere to the 
mandate of establishing “relatedness” 
between the defendant’s purposeful 
forum-directed activity and the plaintiff’s 
injuries. Although, any attempt to 
argue for a strict link between a 
corporate defendants’ forum contacts 
and the plaintiff’s injury will be 
rejected, courts are recognizing that 
“relate to” must incorporate real limits 
in order to “adequately protect 
defendants foreign to a forum.” n 

Veith is an attorney at K&L Gates and 
maintains an active trial and arbitration 
practice focusing on complex commercial 
disputes, which includes defending 
corporations in contract, product liability 
and personal injury disputes in jurisdictions 
across the country. Hegde is a second-year 
litigation associate in the Pittsburgh 
office of K&L Gates, joining the firm 
after he completed a clerkship in the 
U.S. Court of Federal Claims in 
Washington, D.C. 

 
1 141 S. Ct. 1017 (2021). 
2 Id. at 1024–25. 
3 Id. at 1026.  
4 Id. 
5 Id. 
6 Id. 
7 Id. at 1026-28 (internal quotations omitted). 
8 80 Cal. App. 5th 348, 367 (2022) (internal quotations 
omitted). 
9 Id. at 369; see also id. (“‘[E]ven regularly occurring 
sales of a product in a State do not justify the exercise 
of jurisdiction over a claim unrelated to those 
sales.’”) (quoting Goodyear Dunlop Tires Operations, 
S.A. v. Brown, 564 U.S. 915, 930 n.6 (2011)).   
10 Luciano v. SprayFoamPolymers.com, LLC, 625 
S.W.3d 1 (Tex. 2021). 
11 See id. at 10–14.

PERSONAL JURISDICTION    
continued from page 16

be the last trial list published just 
four months in advance. Because of 
the timing, it too was published on 
Oct. 31, 2022. 

As set forth above the new rule 
applies to the May 2023 trial list, but 
because of the time constraints the 
mandates of the rule do not apply to 
the March 2023 trial list. Nevertheless, 
parties with cases on the March 2023 
trial list are of course free to mediate 
prior to trial. A complete copy of the 
Allegheny County Civil and Family 
Court Rules can be found here: 
www.alleghenycourts.us/wp-con-
tent/uploads/2022/10/MASTER-With-
Sept-2022-Approved-as-Published-
TOC-updated-10.12.2022-uploaded-to-
website.pdf. 

Members of the bar are strongly 
encouraged to read the entirety of 
Rule 212.7 and the new Note to Rule 
212.1 before contacting the court with 
questions. However, should lawyers 
have questions about the new rule such 
questions should be sent by email to 
Civilcalendarcontrol@allegheny-
courts.us.   

VI. Conclusion 

Local Rule 212.7 provides an 
opportunity for the parties to mediate 
after they have had an opportunity to 
thoughtfully evaluate claims, defenses, 
important facts and to weigh the risks 
involved with going to trial. While no 
one knows how the new rule will 
impact litigants, it is hoped that many 
litigants will benefit from involving a 
neutral third-party mediator before 
reaching the Courthouse steps. 
Lawyers and parties who take advantage 
of this new rule may save resources 
and benefit from the certainty and 
closure that a successful mediation 
can bring. n
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Can Help Untangle Even the Toughest of Knots

Tips for choosing the right mediator 

By Alicia R. Nocera 

We have all done it before. The 
other side proposes a mediator, and 
you know nothing about them. So, you 
go on the List Serve, mention the 
mediator’s name, and ask what other 
attorneys think of the mediator. For 
many, this is the beginning and end of 
their research on that mediator. 
However, if your mediation is going to 
have a good chance of success, your 
choice of mediator is an important 
decision that requires more thought 
and research.  

While other attorneys’ opinions 
may be helpful, you should never solely 
rely on their feedback in making your 
decision. Each case is unique and may 
require a different set of skills from a 
mediator. That is why if you are 
considering a mediator, especially one 
you have not used before, you should 
be talking to the mediator yourself.   

Pre-mediation phone calls should 
be used to talk about background, 
training, style of mediation, and most 
importantly what you need from the 
mediator. You can speak freely about 
the details of your case knowing that 
the mediator will keep the conversation 
confidential. Take advantage of those 
opportunities and spend whatever 
time you need to feel confident that 
the mediator is a good fit for your 
case.   

When you have conversations with 
mediators ask them about their training 
in resolving conflicts. While mediation 
is clearly an art form and not a 
science, there is good training for 
mediators that helps them develop 

their skills as facilitators, negotiators, 
and closers. You can always visit the 
mediator’s website to look at their 
training, background, and education, 
but speaking to the mediator will tell 
you more about their personality, 
experience in your type of case, and 
level of overall skills. Every mediator 
is not right for every case.   

The most important skill that a 
mediator needs to develop is the ability 
to keep the conversation going. The 
better the mediator is in this skill the 
more likely the case will be resolved. 
Howard J. Schulberg, a practicing 
civil mediator, said that “keeping the 
conversation going is crucial. The 
times where I am between rooms and 
the parties think I am doing nothing, I 
am planning my next conversation to 
try to keep the parties at the negotiating 
table.” When speaking to other attorneys 
about a mediator, ask them about the 

mediator’s ability to keep the conver-
sation going and their willingness to 
work hard to get the job done.   

You should also consider the type 
of case and how difficult your case is 
when choosing a mediator. Having a 
mediator that understands your subject 
matter and complex legal issues can 
be important to the mediation’s success. 
Having subject knowledge can give 
the mediator a better ability to relate 
to clients by gaining their confidence 
and trust and knowledge to have tough 
conversations about the weaknesses 
in your case. Beth Tarasi, both a civil 
litigator and a mediator, looks for “an 
attorney who has practiced civil 
litigation, understands the issues, and 
knows how to value the case. After 
years of practice, any attorney, either 
plaintiff or defendant knows where 
their case is going, and it helps to have 
a mediator who was an experienced 
litigator to help assist them in guiding 
the parties to resolution.” 

Finally, you should always look at 
what your client needs from the 
process. If you have a client that is 
still very emotional about their case, 
you may need a mediator that will 
take time to listen to your client and 
help guide them through the decision-
making process. If your client is more 
stubborn and insistent you may need a 
mediator that is better at giving a 
straightforward evaluation of the case 
and its value.   

Where can you look if you are trying 
to find a new mediator on your own? 

There are many good organizations 
where you can learn more about 
mediators in your area. There is the 
Mediation Council of Western 
Pennsylvania and you can visit their 
website at mediationcouncilpa.org. 
There is the Pennsylvania Council of 
Mediators and you can visit their 
website at pamediation.org. There are 
also nationwide organizations like the 
Association for Conflict Resolution, 
acrnet.org and Mediate, mediate.com. 
You can look up mediators by area of 
practice and location.   

Choosing a mediator is an important 
decision in your case. If you take the 
time prior to the mediation to do the 
research necessary to find the right 
mediator, you will be less likely to 
leave the mediation frustrated and 
more likely to leave with a good result 
that is satisfying for your client and 
avoids further litigation. n 

Alicia R. Nocera, Esq., of Nocera 
Mediation Services, mediates all types 
of complex civil litigation including 
medical malpractice, product liability, 
and insurance bad faith. She can be 
reached at alicia@noceramediation.com.

Alicia R. Nocera

Our Health Care Power of 
Attorney and Living Will 

documents are available on 
the ACBA website for free at 

ACBA.org/LivingWill.



James T. Collie Jr. 

James T. Collie Jr., 96, of Oakmont, 
PA died on Saturday, Sept. 24, 
2022. He was the husband of 59 years 
of Nancy E. Collie; father of James T. 
and John E.; and recent husband of 
Ellen of 12 years, son of the late J. 
Thomas and Ruth B. Collie.  

Hon. Dolores K. Sloviter 

Dolores K. 
Sloviter, former 
Chief Judge of the 
United States Court 
of Appeals for the 
Third Circuit, whose 
career as a trail-
blazing lawyer, 
law professor and 
esteemed federal 
appellate judge for 
nearly 37 years 
left an indelible 
imprint on both 

the practice of law and the federal 
judiciary, died on Oct. 12, 2022, after a 
long illness. Judge Sloviter was 90 
years old.  

Speaking on behalf of the Court, 
current Third Circuit Court of Appeals 
Chief Judge Michael A. Chagares said, 
“Judge Sloviter was brilliant, fearless, 
and cared deeply about our Court. She 
was the first woman to serve on our 
Court and the first (and thus far only) 
woman to serve as our Chief Judge. 
Judge Sloviter was a remarkable 
individual whose many achievements 
in the law continue to command the 
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Hon. Dolores 
K. Sloviter

In Memoriam
admiration and respect of her former 
students, law clerks, and colleagues 
on the bench. She inspired generations 
of women to follow in her footsteps as 
lawyers and judges. My colleagues 
and I deeply mourn Judge Sloviter’s 
passing and cherish her legacy as a 
member of our Court and the Third 
Circuit legal community.”  

Dolores Korman Sloviter was born 
September 5, 1932, in Philadelphia, 
the only child of Jewish immigrants 
from Poland. Judge Sloviter graduated 
from the Philadelphia High School for 
Girls and enrolled at Temple University, 
where she majored in Economics and 
received an undergraduate degree in 
1953. At a time when few women were 
encouraged to enter the legal profession, 
Judge Sloviter enrolled at the University 
of Pennsylvania School of Law, where 
she was one of eight women in a class 
of 132 students. Judge Sloviter 
excelled academically in law school 
and received her LL.B. degree in 
1956. Despite graduating with sterling 
credentials, she initially was offered 
jobs as a law librarian.  

Undeterred and courageous – two 
hallmarks of her long career – Judge 
Sloviter forged a successful path as a 
litigation lawyer and became one of 
the first female partners at a major 
Philadelphia law firm. Judge Sloviter 
was then part of a first-wave of two 
women to enter the newly opened door 
to legal academia when she joined the 
faculty of the Temple University 
School of Law in 1972. She became a 
full professor at Temple in 1974, 
teaching courses in antitrust law, civil 

procedure, and elder law. In 1979, 
President Carter appointed Judge 
Sloviter to fill a newly created seat on 
the Third Circuit Court of Appeals, 
making her the first female judge on 
the Court. Beginning in 1991, she 
served a full seven-year term as the 
Court’s first female Chief Judge.  

True to her commitment to the 
Court and its mission, Judge Sloviter 
continued to carry a full case load as 
an active judge for another 15 years 
following her tenure as Chief Judge. 
Judge Sloviter decided to assume senior 
judge status on June 21, 2013 – exactly 
34 years to the day from when she 
began her judicial tenure. She took 
inactive status in April 2016.  

During her time as Chief Judge, 
Judge Sloviter formed a “Task Force 
on Equal Treatment in the Courts,” 
which examined issues of gender and 
racial bias in the Third Circuit courts. 
Through her leadership, the Court 
adopted a resolution which created 
mechanisms that continue to help 
ensure fairness for litigants, employees, 
and staff. Judge Sloviter’s caring and 
concern for equality in the workplace 
was reflected in her own practices in 
chambers. Judge Sloviter split one of 
her clerkship positions into two, part-time 
positions so that attorneys with families 
would not be forced to forego a prestigious 
clerkship opportunity. Her legacy of 
caring has shaped generations of lawyers 
who had the great fortune to be her 
students, interns, and law clerks.  

In 1996, Judge Sloviter served on a 
special three-judge panel that was 
convened one week after President 

Clinton signed the Communications 
Decency Act (CDA), part of the 
Telecommunications Act of 1996. In a 
unanimous decision authored by 
Judge Sloviter, the panel ruled that 
the CDA was unconstitutional on its 
face. Judge Sloviter’s opinion in 
ACLU v Reno established important 
First Amendment protections for the 
internet. Over the course of her judicial 
career, Judge Sloviter authored 
approximately 808 precedential opinions. 
Judge Sloviter was an adviser to the 
American Law Institute’s Federal 
Judicial Code Revision Project and 
became a life member of the ALI. She 
was also an active member of the 
National Constitution Center’s Board 
of Directors. Judge Sloviter received 
an award from the Fulbright Commission 
for Educational Interchange to lecture 
in Santiago, Chile, and she was 
conferred honorary degrees by several 
leading institutions, including Widener 
University School of Law, the University 
of Richmond, Temple University, and 
the Dickinson School of Law. Judge 
Sloviter was the first federal judge to 
receive the Pennsylvania Bar Association’s 
Judicial Award, and she was awarded 
the James Wilson Award for Service 
to the Profession by the University of 
Pennsylvania Law School Alumni 
Society. Judge Sloviter made a career 
of breaking down barriers for women in 
the law and changing the status quo.  

Judge Sloviter was predeceased by 
her husband of 34 years, Dr. Henry A. 
Sloviter. She is survived by her daughter 
Vikki Sloviter, son-in-law Justin 
Wheeler, and four grandchildren. n
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Member FDIC and Equal Housing Lender.

Investment products are:

Key.com is a federally registered service mark of KeyCorp. ©2022 KeyCorp. 220317-1513063

Green Card Renewals 
Monday, November 28  |  Noon  |  Live Webinar  |  1 Substantive credit 

 
Advances in Reporting the Weight of Seized Powder Containing Heroin 

Friday, December 2  |  Noon  |  Live Webinar  |  1.5 Substantive credits 
 

A Look at Construction Litigation Claims 
Wednesday, December 7  |  2 p.m.  |  Engineers’ Society  |  3 Substantive credits 

*Construction Law Section Holiday Party to Follow Courtesy of LitCon Group 
   

Handling Offsets, Credits and Related Issues in Workers’ Compensation 
Wednesday, December 7  |  4 p.m.  |  HYP Club  |  1 Substantive credit 

*Workers’ Compensation Section Holiday Party to Follow 
 

Working with the News Media: Skills for Legal Professionals 
Thursday, December 8  |  8:30 a.m.  |  Live Webinar  |  1.5 Substantive credits 

 
35th Annual Western District of Pennsylvania Bankruptcy Symposium 

Friday, December 9  |  8 a.m.  |  Westin Pittsburgh  |  5 Substantive, 1 Ethics credits 
 

From Courtroom Technology to Verdict in the Allegheny County 
Court of Common Pleas Civil Division 

Tuesday, December 13  |  2 p.m.  |  Rivers Club  |  2 Substantive credits 
*Civil Litigation Section Holiday Party to Follow Courtesy of Network Deposition Services 

 
Revisiting the TCJA After Five Years 

Wednesday, December 14  |  Noon  |  Live Webinar  |  1 Substantive credit 
 

Estate Planning Strategies to Maximize Charitable Giving 
Wednesday, December 14  |  5 p.m.  |  HYP Club  |  1 Substantive credit 

*Probate and Trust Law Section Holiday Party to Follow Courtesy of Key Private Bank 
  

Social Media Ethics  
Thursday, December 15  |  Noon  |  Live Webinar  |  1 Ethics credit 

 
Register today at ACBA.org/calendar.

CONTINUING LEGAL EDUCATION from the 

ALLEGHENY COUNTY BAR ASSOCIATION M E M B E R S  
PAY NO LAWPAY FEE FOR 12 MONTHS 

  
The ACBA partners at LawPay are offering members 

a limited time offer. ACBA members who sign up 
for LawPay by Nov. 30 will pay no monthly fees 
for 12 months. LawPay is the legal industry’s top 

credit card processing system, with tools, strategies 
and features that help attorneys get paid in full, faster. 

 

To take advantage of the offer, 
visit ACBA.org/LawPay2022.
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