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OPINIONS
The Pittsburgh Legal Journal provides the ACBA mem-

bers with timely, precedent-setting, full text opinions, from

various divisions of the Court of Common Pleas. Each opin-

ion, which is published in this section, begins with a brief

description or a “head-note” of the opinion that follows.

These opinions can be viewed in a searchable format on the

ACBA website, www.acba.org.

ALLEGHENY JURY VERDICT

REPORTER
The Pittsburgh Legal Journal provides the ACBA mem-
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Commonwealth of Pennsylvania v.
Alonzo Kemp

Search Warrant—Opening and Closing Arguments by

Commonwealth—Brady—Witness Tampering

1. A second search warrant was not tainted by the first
search warrant where the police acted in good faith by using
new information to obtain the second warrant that was whol-
ly independent from the evidence gained from the use of the
first search warrant.

2. Taken in context, the Commonwealth’s comments that
the police officers who testified were “honest to a fault” and
did “excellent police work” did not constitute personal vouch-
ing for the witnesses but rather suggested to the jury that the
fact that the officers admitted when they could not answer
particular questions was indicative of their truthfulness.

3. The Commonwealth’s reference in its opening state-
ment to inadmissible evidence, particularly where the defen-
dant rejected the Court’s offer of a curative instruction, did
not render the jury incapable of fairly weighing nine days of
testimony, and the comment constituted harmless error.

4. The Commonwealth did not violate the Brady rule by
suppressing results of DNA analysis where the results were
inconclusive.

5. Interviews by police officers of defense witnesses dur-
ing the trial did not constitute witness tampering.

6. Absent evidence of actual prejudice, publication during
the trial of an article in local newspaper highlighting the
career of one of the detectives involved in the case did not
constitute mistrial.

(Carol L. Rosen)

Edward Borkowski for the Commonwealth.
Paul Gettleman for Defendant.

No. CC 2002-11818. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Machen, J., September 14, 2005—The Defendant, Alonzo

Kemp, was charged at CC: 200211818 with Criminal
Homicide, and at CC: 200215772 with Criminal Conspiracy,
involving the death of James Adams. On March 3, 2004, fol-
lowing a 9-day jury trial, defendant was found guilty of
Criminal Conspiracy. On June 15, 2004, this court imposed a
sentence of not less than five (5) to no more than ten (10)
years imprisonment.

On June 18, 2004, defendant presented to this court a
counseled Motion to Extend Time for Filing Post Sentence
Motion. Although the Motion to Extend was presented to the
court and the District Attorney’s Office, it appears it was not
filed with the Clerk of Courts.

On June 24, 2004, a Post Sentence Motion was filed
requesting a new trial on the grounds that this court erred in
not granting suppression of the second search warrant, and
requesting a judgment of acquittal on the Criminal
Conspiracy verdict on the basis that “mutually inconsistent
inferences can be drawn from the same set of circum-
stances.” This Motion was filed with the Clerk of Courts.

By Order of Court dated July 6, 2004, the Motion to
Extend was denied. A hearing date was set for September 8,
2004. Defendant requested postponement of the hearing,
which was rescheduled to November 4, 2004, and then
January 12, 2005.

On January 10, 2005, a second Post Sentence Motion was
filed by counsel to the defendant and the Commonwealth
was served with a copy of this Motion on January 11, 2005.

In his statement pursuant to Pa.R.A.P. 1925(b), defendant
raises the following claims:

1) TRIAL COURT FAILED TO SUPPRESS DNA
EVIDENCE OBTAINED FROM THE SWEAT-
SHIRT IN VIOLATION OF MR. KEMP’S FOURTH
AMENDMENT RIGHT TO BE FREE FROM
UNREASONABLE SEARCHES AND SEIZURES
UNDER BOTH FEDERAL AND PENNSYLVANIA
STATE LAW.

2) THE COMMONWEALTH COMMITTED PROS-
ECUTORIAL MISCONDUCT IN VIOLATION OF
MR. KEMP’S FIFTH AMENDMENT RIGHT TO
DUE PROCESS BY:

a. VOUCHING FOR WITNESSES

b. PRESENTING INADMISSIBLE EVIDENCE

c. WITNESS TAMPERING

d. PROSECUTION WITNESSES APPEARING
IN A NEWSPAPER ARTICLE DURING TRIAL

3) INSUFFICIENT EVIDENCE FOR THE CRIMI-
NAL CONSPIRACY CONVICTION

The defendant’s claims as enumerated above will be
addressed ad seriatum.

Defendant claims that the trial court erred in failing to
suppress the results of the DNA comparison of the sweat-
shirt evidence with the blood obtained from the defendant as
a result of the second search warrant. Defendant alleges that
the first search warrant was deficient and that the second
search warrant was not sufficiently independent from the
first to meet the requirements of Commonwealth v.

Melendez, 676 A.2d 226 (Pa. 1996). In Melendez, police offi-
cers waiting for a search warrant to issue, stopped Melendez
as she attempted to leave her residence. Id. at 227. The offi-
cers then entered her home and secured the premises prior
to receiving the search warrant. Once the officers received
the search warrant, they finally searched the premises. Id.

The Supreme Court ruled that the seizure of Melendez and
the warrantless entry into her home were both unconstitu-
tional, and therefore, all evidence obtained from the search
was deemed inadmissible. Id. at 228-30. The Court held that
the eventual arrival of the search warrant could not remove
the taint because the search warrant was not independent of
the tainted circumstances. Id. at 231-32. This case is distin-
guishable from Melendez in that there was no police miscon-
duct that resulted in any irreversible taint. In this case, the
police were compelled to apply for a second search warrant
for defendant’s blood after they were advised that the first
warrant, which was issued by a neutral magistrate, may or
may not have been sufficiently supported by the affidavit.
Subsequent to the first blood draw of defendant, the sweat-
shirt obtained from the garbage can was tested and the
results, as well as additional details of the crime, were used
to establish probable cause for the second search warrant.
The police sought a second warrant to ensure that they were
following proper procedure. The police acted in good faith at
all times and were able to secure the second search warrant
by using new information that was wholly independent from
the evidence gained from the first blood draw.

Defense further objects to the fact that some of the offi-
cers involved in the application for the second search war-
rant were also involved in procuring the first. In
Commonwealth v. Ruey, 854 A.2d 560 (Pa.Super. 2004), the
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Pennsylvania Superior Court clarified the relevant legal
standard when it ruled that “neither Mason nor Melendez

creates a per se rule requiring for probable cause that the
original investigator be hermetically sealed off from his col-
leagues especially where…the error tainting the first inves-
tigation had nothing to do with the knowing circumvention of
constitutional requirements—and where none of the evi-
dence secured improperly by the first investigation added
anything of substance to the second investigation, or the sec-
ond search warrant application.” In the instant case, there
was no evidence of police impropriety and no other basis on
which to reject any officer’s role in the applications for both
the first and second search warrants. Therefore, defendant
is not entitled to relief.

Secondly, defendant claims that the trial prosecutor
improperly vouched for Commonwealth witnesses. In
Commonwealth v. Fisher, 572 Pa. 105, 813 A.2d 761 (2002),
the Pennsylvania Supreme Court set forth the standard of
review: “Comments by a prosecutor do not constitute
reversible error unless the unavoidable effect of such com-
ment would be to prejudice the jury, forming in their minds
fixed bias and hostility toward the defendant so they could
not weigh the evidence objectively and render a true ver-
dict.” Commonwealth v. Hackett, 558 Pa. 78, 735 A.2d 688,
696 (1999).

The Commonwealth’s comments that “Officers Mercurio
and Kavals are honest to a fault,” and “that the Pittsburgh
police did ‘excellent police work’” did not constitute person-
al vouching for the witnesses. Nor did these comments have
the unavoidable effect of prejudicing the jury’s ability to
fairly and objectively weigh the evidence or to render a true
verdict. Taken in context, the Commonwealth was merely
pointing out to the jury that its witnesses freely admitted
when they could not answer particular questions posed by
the Commonwealth. The Commonwealth was not personally
vouching for the officers, but merely suggesting that the sub-
stance of the testimony, as well as occasional lack of sub-
stance, was indicative of their truthfulness. Moreover, the
comment that the Pittsburgh police did “excellent police
work” was certainly not a comment so prejudicial to the
defendant as to necessitate a new trial. The defendant is
merely entitled to a fair trial, not a perfect one.

Next, defendant claims that he is entitled to a new trial
because the Commonwealth improperly referred to inadmis-
sible evidence (a mask) during its opening statement, and
results of the DNA analysis on that mask were not disclosed
to the defendant in a timely manner. During the
Commonwealth’s opening statement, the defense objected to
the prosecution’s reference to the mask, and also rejected an
offer by the judge of a curative jury instruction. Later in the
trial, the Commonwealth failed to provide the defense with
the inconclusive results of the DNA analysis on the mask,
and the court ruled that no references to the mask could be
made thereafter. Again, the defense rejected the judge’s
offer to make a curative instruction to the jury regarding the
mask. Post trial, the defense now claims that the prosecu-
tion’s opening statement was prejudicial and constitutes
grounds for a new trial. Yet, one doubts that such a comment
would render the jury incapable of fairly weighing the 9 days
of testimony and evidence that was presented at trial.
Further, the defendant’s decision to reject this court’s offer
of a curative jury instruction is indicative of the defense’s
belief that it would have been more damaging to draw atten-
tion to the comment than to proceed without jury instruction.
The Pennsylvania Supreme Court in Commonwealth v.

Bronshtein, 569 Pa. 679, 800 A.2d 930 (Pa. 2002), reiterated
the applicable standard that “consideration of claims is cen-
tered on whether the defendant was deprived of a fair trial,

not deprived of a perfect trial.” Commonwealth v. Holloway,
524 Pa. 342, 353, 572 A.2d 687, 693 (Pa. 1990). It is a rare
occurrence that a defendant receives a perfect trial. The
alleged defects in the present trial constitute harmless error,
and the defendant received the fair trial to which he was
entitled.

The defendant further claims that he is entitled to a new
trial because the prosecution failed to advise the defense of
the inconclusive results of the DNA analysis on the inadmis-
sible mask in a timely manner. In Brady v. Maryland, 373
U.S. 83 (1963), the U.S. Supreme Court held that “the sup-
pression by the prosecution of evidence favorable to an
accused upon request violates due process where the evi-
dence is material either to guilt or to punishment, irrespec-
tive of the good faith or bad faith of the prosecution.” Id. at
87. For a defendant to establish a Brady violation, he or she
must show that: (1) the evidence was suppressed by the
State, either willfully or inadvertently; (2) the evidence at
issue is favorable to the defendant; and (3) the evidence was
material, meaning that prejudice must have ensued.
Strickler v. Greene, 527 U.S. 263, 281-282 (1999). “The mere
possibility that an item of undisclosed information might
have helped the defense, or might have affected the outcome
of the trial, does not establish materiality in the constitution-
al sense.” United States v. Agurs, 427 U.S. 97, 109-110 (1976).
See also United States v. Bagley, 473 U.S. 667, 682, 105 S.Ct.
3375 (1985) (holding that “[t]he evidence is material only if
there is a reasonable probability that, had the evidence been
disclosed to the defense, the result of the proceeding would
have been different.) In the present case, the mask was
never admitted into evidence and played no role in the trial
beyond the passing comment made during the prosecution’s
opening statement, which has been addressed above. The
fact that the DNA analysis on the mask was inconclusive
offers little credence to the notion that the information was
favorable to the defendant, or that the results were a materi-
al piece of evidence that if in the hands of the defense would
have altered the outcome of the trial.

Additionally, defendant claims that he is entitled to a new
trial because City of Pittsburgh detectives interviewed
defense witnesses during the trial, which the defense claims
constituted witness tampering and intimidation. Defendant
argues that the court erred in finding that there was no pros-
ecutorial misconduct after a hearing on this matter, and
erred in giving a curative instruction instead of dismissing
the case. However, there is nothing per se improper about
the detectives’ having had such a private discussion with a
witness. Commonwealth v. Bradley, 311 Pa. 330, 338, 457
A.2d 911, 915 (Pa.Super. 1983). Moreover, there is nothing in
the record to suggest that the witnesses here had been
instructed not to speak to the detectives during the course of
the trial. Id.

To grant a mistrial, a court must find a “manifest necessi-
ty” for providing a defendant with a new trial. Id. at 339, 916.
If another, more reasonable alternative is available to the
court to cure the alleged defect, the court must choose that
option, in lieu of “aborting the entire trial.” Id. This court’s
curative instruction was such a reasonable alternative. In the
instant case, there is no basis for this court to conclude that
any witness tampering occurred. In any event, what may
have occurred did not so prejudice the defendant at his trial
that it necessitated this court’s dismissing his case.

Defendant further maintains that he is entitled to a new
trial or alternatively, a dismissal of charges because of an
article about Detectives Mercurio and Kavals, which
appeared in the Pittsburgh Post-Gazette during his trial.

“The preferred procedure when highly prejudicial mate-
rial is publicized during the trial and the jury is not
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sequestered is to question the jurors individually, out of the
presence of other jurors.” Commonwealth v. Bruno, 466 Pa.
245, 267, 352 A.2d 40, 52 (1976). Unless the court “specifical-
ly disbelieve[s] the testimony of one or more of the jurors,
and ha[s] articulable reasons for so concluding,” it is under
no duty to dismiss the case. Commonwealth v. Maloney, 409
Pa. 516, 527, 598 A.2d 543, 548 (Pa.Super. 1991).

The Pittsburgh Post Gazette article at issue did not per-
tain to this case, but rather was a general piece highlighting
the career of one of the detectives involved in this case.
While the article appeared at an inopportune time, this court
took appropriate steps to avoid any undue prejudice to the
defendant by offering to interview each juror to determine
the extent, if any, of the jurors’ exposure to the published
article. Commonwealth v. Maloney, 409 Pa. 516, 526, 598
A.2d 543, 548 (Pa.Super. 1991). Yet, defendant explicitly
rejected this court’s offer to interrogate jurors. Moreover,
“the jury was instructed repeatedly to base its decision sole-
ly on the evidence it heard at trial and was pointedly cau-
tioned following the news article to…continue with delibera-
tions based on the evidence alone.” Id. “Such precautionary
instructions should suffice, particularly in a case where no
actual prejudicial material was unearthed.” Id.

Finally, defendant claims that the evidence was insuffi-
cient to support a Criminal Conspiracy conviction because
the Commonwealth’s evidence was circumstantial. When
reviewing a sufficiency of the evidence claim “a court view-
ing all the evidence and reasonable inferences therefrom in
the light most favorable to the Commonwealth as the verdict
winner, must determine whether the evidence was sufficient
to enable the fact finder to find that all of the elements of the
offenses were established beyond a reasonable doubt.”
Commonwealth v. Hawkins, 549 Pa. 352, 366, 701 A.2d 492,
499 (Pa. 1997). This standard is “equally applicable to cases
where the evidence is circumstantial so long as the combina-
tion of the evidence links the accused to the crime beyond a
reasonable doubt.” Commonwealth v. Hardcastle, 519 Pa.
236, 246, 546 A.2d 1101, 1005 (1998). Moreover, “the
Commonwealth may sustain its burden by proving the
crime’s elements with evidence that is all circumstantial,
and the trier of fact, who determines credibility of witnesses
and the weight to give the evidence produced, is free to
believe all, part, or none, of the evidence.” Commonwealth v.

Brown, 701 A.2d 252, 254 (Pa.Super. 1997). In the present
case, the Commonwealth produced sufficient evidence, both
physical and eyewitness, for a reasonable juror to find the
defendant guilty beyond a reasonable doubt of Criminal
Conspiracy.

Based on the foregoing, defendant’s appeal is without merit.

September 14, 2005

Commonwealth of Pennsylvania v.
Charles McIntyre

Guilty Pleas for Convictions Receiving Two Separate

Sentences—Availability of Gatling/Common Law Merger

Defense

Defendant did not claim that the imposition of separate
sentences for the offenses was constitutionally unlawful.
Pennsylvania Supreme Court broadened common law merg-
er doctrine in Commonwealth v. Gatling but did not recog-
nize a separate constitutional right; therefore, only the merg-
er doctrine might have applied to Defendant’s appeal.
Because the facts adduced at trial describe a minimum of

two separate incidents establishing the crimes of involuntary
deviate sexual intercourse and corruption of minors and
because the defendant knew that his guilty pleas were
entered relative to at least two separate incidents, the merg-
er doctrine did not apply.

(Norma M. Caquatto)

Thomas N. Farrell for Defendant.
Ronald M. Wabby, Jr. for the Commonwealth.

CC No. 9306162. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Criminal Division.

OPINION
Manning, J., September 28, 2005—The defendant,

Charles McIntyre, was charged at CC 199306162 with one
count each of Involuntary Deviate Sexual Intercourse,1
Statutory Rape,2 Incest,3 and Corruption of Minors.4 On
March 24, 1994, the defendant pled nolo contendere to all
four counts. On April 12, 1994, the defendant was sentenced
at Count 1, Involuntary Deviate Sexual Intercourse, to not
less than five (5) or more than twenty (20) years, and, at
Count 4, Corruption of Minors, to not less than two (2) or
more than five (5) years, consecutive to Count 1. Defendant
received no additional penalty at the remaining counts and
his aggregate sentence was not less than seven (7) or more
than twenty-five (25) years of incarceration. Defendant did
not file any Post Sentence Motions or an appeal.

Defendant filed a pro se Motion for Post Conviction
Collateral Relief and counsel was appointed. Counsel filed
an Amended Petition Pursuant to the Post-Conviction Relief
Act raising the single claim that the sentence was illegal
because the two offenses for which he was sentenced should
have merged for sentencing purposes. This Court denied the
Petition on the basis that the Petition was not timely. The
defendant appealed.

The defendant does not disagree that his original pro se

Petition was not timely filed. He contends, however, that the
late filing does not deprive this Court of jurisdiction because
42 Pa.C.S.A. §9545 (b)(1)(iii) permits a late filing where the
claim is based upon a constitutional right recognized by
either the United States Supreme Court or the Supreme
Court of the Commonwealth of Pennsylvania. According to
the defendant, the right he is asserting was first recognized
in Commonwealth v. Gatling, 807 A.21d 890 (2002).

The time limitations contained within 42 Pa.C.S.A.
§9545(b) are jurisdictional in nature, Commonwealth v.

Fahy, 737 A.2d 214 (Pa. 1999). The time limitations are
mandatory and must be interpreted literally, Id. In addition,
since the time limitation is jurisdictional, the merits of the
petition may not be addressed unless a statutory exception
applies, Commonwealth v. Murray, 753 A.2d 201 (Pa. 2000).
Accordingly, unless the defendant’s claim is exempted from
the time bar pursuant to one of the exceptions found at 42
Pa.C.S.A. §9545 (b)(1), it will be time barred and this Court
would lack the jurisdiction to entertain the defendant’s
claims.

The defendant’s argument that his claim rests on a new
constitutional right is incorrect. In fact, he does not rest his
claim that the imposition of separate sentences for the two
offenses to which he pled guilty was unlawful on any constitu-
tional theory. Moreover, the case upon which he relies,
Gatling, supra, does not address the merger issue on any con-

stitutional basis. The Supreme Court pointed out in Gatling

that there are two merger doctrines, one resting on a constitu-
tional basis and arising out of the Double Jeopardy Clause and
one based upon principles of statutory construction.

“Generally, the doctrine of merger is a rule of
statutory construction designed to determine
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whether the legislature intended for the punish-
ment of one offense to encompass that for another
offense arising from the same criminal act or trans-
action.” Commonwealth v. Collins, 764 A.2d 1056,
1057 (2001). The traditional test for merger pur-
suant to the Double Jeopardy Clause of the United
States and Pennsylvania Constitutions is whether
all the elements of one crime are also elements of
the other. See United States v. Woodward, 469 U.S.
105 (1985) and Commonwealth v. Maddox, 453 A.2d
1010 (1982).

The common law doctrine of sentencing merger based upon
a construction of the criminal statutes involved is broader
and more flexible than the double jeopardy protection
against multiple punishments for the “same offense.” It acts
to limit the multiplicity of sentences for what is, in practical
effect, a single criminal act, even when the elements of the
various crimes charged do not reveal that any of those
crimes is necessarily included in any other. Thus, sentences
that would not violate the constitutional rights of a defen-
dant, nevertheless, may be improper under the common law
merger doctrine. It is this common law merger doctrine that
was addressed in Gatling.

The Court in Gatling applied the statutory doctrine of
merger and attempted to clarify it. It did not, however,
announce a new constitutional right. The merger doctrine in
the context of the Double Jeopardy Clauses in the federal
and state constitutions was not changed or broadened in any
manner by Gatling. Because the Supreme Court in Gatling

did not recognize a constitutional right, but, rather, broad-
ened a common law principle, the exception in section 9545
(b)(1)(iii) is inapplicable.

The Court would also point out, although it did not discuss
the merits in the Notice of Intention to Dismiss, that the
claim would also have been denied on the merits. The factu-
al basis for the plea as set forth by the prosecutor, and not
disputed by the defendant, was that the defendant engaged
in several different acts of deviate sexual intercourse with
his son over a period of time. The factual summary describes
at least two separate incidents with separate sexual acts. On
one occasion the defendant “…told him [the victim] to bend
over and pull down his pants. After the boy did what he was
told, his father anally raped him.” (N.T. 5-6).5 The prosecu-
tor went on to state, “…on numerous occasions while in the
house, the father would tell him to sit down and remove his
pants, at which point in time the father would place his
mouth on the boy’s penis and copulate him. The father
attempted to have the boy orally stimulate him.” (N.T. 5-6).

The criminal information charged the defendant, at the
Involuntary Deviate Sexual Intercourse Count, as follows:

The actor engaged in deviate sexual intercourse
per os or per anus with Charles McIntyre, Jr., age
10, not his or her spouse, who was less than 16
years of age, in violation of Section 3123(5) of the
Pennsylvania Crimes Code….

At the Corruption of Minors Count, the information alleged:

The actor, being 18 years of age and upwards, cor-
rupted or tended to corrupt the morals of Charles
McIntyre, Jr., age 10, child or children under the
age of 18 years, by the act of engaging in anal inter-
course with his son, Charles McIntyre, Jr., age 10,
in violation of Section 6301 of the Pennsylvania
Crimes Code….

The information alleged that the acts constituting the offens-
es occurred over a period of 8 days in June of 1989.

The Commonwealth described two different criminal acts;
deviate sexual intercourse per anus during a visit to his

grandmother’s house and deviate sexual intercourse per os on
other occasions. The IDSI count included both types of inter-
course while the Corruption charge was limited to the act of
anal intercourse. Clearly, the defendant knew that he was
entering his plea to two different criminal acts that occurred
on at least two different occasions. The anal intercourse
formed the factual basis for the Corruption charge while the
descriptions of the oral intercourse formed the factual basis
for the IDSI charge. Because the factual basis of the plea
clearly described different criminal acts occurring at differ-
ent times, the doctrine of merger would not have applied.

BY THE COURT:
/s/Manning, J.

1 18 Pa.C.S.A. §3123

2 18 Pa.C.S.A. §3122

3 18 Pa.C.S.A. §4302

4 18 Pa.C.S.A. §6301

5 Numerals in parentheses preceded by the letters “N.T.”
refer to pages of the transcript of the guilty plea hearing.

Richard Conti and Gary Conti v.
Enterprise Rent-A-Car Company, Inc.

Waiver of Uninsured/Underinsured Insurance Coverage—

Coverage on Additional Driver of Leased Vehicle

Coverage provisions of Motor Vehicle Financial
Responsibility Law permit waiver of UM/UIM coverage only
where it is clear that waiver has been chosen. Because evi-
dence was conflicting whether, when son sought a different
replacement vehicle for father whose car had been “totaled,”
he requested additional drivers, and because application for
coverage for different replacement vehicle had not been
signed, evidence did not clearly establish that waiver of
UM/UIM coverage had been established. Additional
driver/son, who died as a result of an accident in the differ-
ent, replacement vehicle, was, therefore, covered by policy.

(Norma M. Caquatto)

Wayne M. Chiurazzi for Plaintiffs.
Jeffrey B. Balicki for Defendant.

No. GD 04-016469. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

MEMORANDUM ORDER
O’Reilly, J., October 13, 2005—This case came before me

in Motions on Plaintiffs, Richard Conti and Gary Conti’s
(“Conti”) Petition to Compel Uninsured Motorist Arbitration
between them and the Defendant, Enterprise Rent-A-Car
Company, Inc., (“Enterprise”).

The gravamen of the dispute is that Valentino Conti,
father of Conti, rented a Chevrolet Cavalier automobile from
Enterprise. In his rental agreement he waived uninsured
and/or underinsured coverage. The vehicle was to be used in
Pittsburgh, and its environs while Valentino Conti dealt with
an accident that had “totaled” his car.

The Cavalier automobile proved too small for Valentino
Conti due to his knee problems. The record is conflicting as
to who decided a larger vehicle was needed, but on the next
day after Valentino rented the Cavalier, his son, Richard
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Conti, took it back to Enterprise, and asked for a larger vehi-
cle, and also asked that all four family members, including
Valentino, be authorized users. Enterprise provided a larger
vehicle, noted on its file copy of Valentino’s rental agreement
the increased costs for the larger vehicle. However, there is
no entry about additional drivers, and no one signed any new
agreement.

Thereafter, Richard Conti drove the larger vehicle, and
was in an accident, and later died. The current state of the
record does not disclose whether or not his death is connect-
ed to the accident.

Conti seeks arbitration of its claims for the aforesaid acci-
dent under the uninsured/underinsured provisions of the
Motor Vehicle Financial Responsibility Law (MVFRL, 75
Pa.C.S.A. §1701, et. seq.), and asserts that the providing of
the larger vehicle by Enterprise1 was a completely new
undertaking with Richard Conti, and the waivers by
Valentino Conti are of no effect.

Enterprise argues the opposite and contends the larger
vehicle was indeed a “substitute” vehicle under the contract
with Valentino, and he waived the right to the Arbitration
sought here. Enterprise also suggests that Richard Conti was
not a permitted operator. I find this argument specious since
Enterprise let him drive away with the rented automobile.

The facts developed in the discovery directed by my col-
league, the Honorable Paul Lutty, show that Valentino did
indeed tell his son, Richard Conti, to return the Cavalier, and
get something bigger. Richard Conti did so, but the record is
devoid of facts other than the testimony of Valentino Conti,
and Gary Conti, neither of whom went with Richard to get
the bigger vehicle. The facts do, however, show that
Valentino Conti wanted Richard and Gary to be permitted
drivers. Obviously, if the providing of the larger car was
indeed a separate undertaking between Richard and
Enterprise, he is a permitted driver.

This issue, therefore, is whether this was truly a “replace-
ment” vehicle, subject to Valentino Conti’s waiver, or a new
undertaking with either Richard Conti or Valentino Conti.

The Enterprise form shows the second vehicle as a
replacement vehicle on Valentino Conti’s contract, but also
shows increased charges. Conti contends the Financial
Responsibility Law is to be strictly applied, and waivers are
not to be implied, or deduced from ambiguous or conflicting
facts. Indeed, it is because of the strong public interest and
public policy involved that UM/UIM coverage is subject to
strict rules of waiver and estoppel. Tukovits v. Prudential

Ins. Co. of America, 672 A.2d 786 (Pa.Super. 1996).
I am not convinced that the facts clearly disclose that the

“new” vehicle was just a “replacement” vehicle under the
terms of the rental agreement previously executed by
Valentino Conti. Instead, the most fundamental of all ele-
ments, i.e. the cost and the vehicle changed. I deem that to
constitute a “new” agreement, since there are now new
terms, which are not the ones that were originally agreed
upon. As such, that new agreement is subject to the strict
requirements of the MVFRL regarding waiver of the
UM/UIM coverages.

Based on my analysis above, and my review of the legal
arguments made by Counsel for both parties, I am not per-
suaded by the facts that Conti was bound by his father’s
waiver. Our Courts have held that the proper waiver lan-

guage must be signed by the customer of a rental car compa-
ny that is self-insured, such as Enterprise, in order to waive
or reject UM/UIM coverage. See, Smith v. Enterprise

Leasing Co., 833 A.2d 751 (Pa.Super. 2003). Accordingly,
Conti’s Petition is granted.

BY THE COURT:
/s/O’Reilly, J.

October 13, 2005

1 Enterprise admits that it is a “self-insured entity.” (See,
Paragraph 2 of its Reply to Conti’s petition.). As such, it is
subject to the provisions of Section 1787 of the MVFRL
wherein it is required to provide uninsured motorist cover-
age. In pertinent part, Section 1787 states as follows:

(a) General rule- …(t)he self-insurer will:

(1) Provide the benefits required by section
1711 (relating to required benefits), subject to
the provisions of Subchapter B (relating to
motor vehicle liability insurance first party
benefits), except the additional benefits and
limits provided in sections 1712 (relating to
availability of benefits) and 1715 (relating to
availability of adequate limits).

(2) Make payments sufficient to satisfy judg-
ments as required by section 1774 (relating to
payments sufficient to satisfy judgments).

(3) Provide uninsured motorist coverage up to
the limits set forth in section 1774.

Progressive Casualty Insurance Company v.
Donna Salvatore, Joseph Salvatore,

Charles E. Young and
Pizza Hut of America, Inc.

Exclusions From Auto Insurance Policy Coverage—

Exclusion Related to Vehicle Used to Carry Persons or

Property for Compensation

Driver filed Petition for Declaratory judgment on issue of
validity of policy exclusion. Insurance Company’s Motion for
Summary Judgment rested on undisputed facts that vehicle
driver was delivering food for a fee for a restaurant.
Restaurant filed Cross-Motion for Summary Judgment
asserting that MVFRA Section 1702 prevents exclusion at
issue and instead mandates coverage. Although the holding
of the most relevant Pennsylvania case, Marino v. General

Accident Ins. Co., explicitly limits itself to its own facts, this
court relied upon the rationale in Marino and the intent of
the Pennsylvania legislature in allowing such exclusions (to
control insurance costs) to instruct it. Court ruled that the
insurance carrier was, therefore, protected by the exclusion
in its policy.

(Norma M. Caquatto)

Robert J. Hannen for Pizza Hut.
R. Douglass Klaber, Jr. for Charles E. Young.
Jeffrey A. Ramaley for Plaintiff.
Stephen P. Drexler for Salvatores.

No. GD 04-011784. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
Horgos, J., October 21, 2005—Plaintiff, Progressive

Casualty Insurance Company (Progressive), filed a
Complaint for Declaratory Judgment seeking a declaration
that it is not obligated to defend and indemnify Defendants,
Charles E. Young and Pizza Hut of America, Inc. (Pizza Hut),
in a civil action filed by Donna Salvatore and Joseph
Salvatore. The cause of action arose from a motor vehicle
accident on January 22, 2004 involving Charles Young and
the Salvatore Defendants. The Salvatore Defendants alleged
that they suffered personal injuries and damages as a result
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of the accident and filed a Complaint in Civil Action against
Charles Young and Pizza Hut in the Court of Common Pleas
of Allegheny County, Pennsylvania at GD04-7455.

At the time of the accident, a policy of automobile insur-
ance issued by Progressive to Charles Young was in effect.
Charles Young forwarded the Complaint to Progressive for
coverage under the insurance policy and defense in the civil
action. Progressive then filed the within action for declara-
tory judgment.

The automobile insurance policy at issue contained an
exclusion for liability coverage as follows:

EXCLUSIONS—READ THE FOLLOWING
EXCLUSIONS CAREFULLY. IF AN EXCLUSION
APPLIES, COVERAGE WILL NOT BE AFFORD-
ED UNDER THIS PART I.

Coverage under this Part I, including our duty to
defend, does not apply to:

1. bodily injury or property damage arising out
of the ownership, maintenance, or use of a vehi-
cle or trailer while being used to carry persons
or property for compensation or a fee, includ-
ing, but not limited to, delivery of magazines,
newspapers, food, or any other products. This
exclusion does not apply to shared-expense car
pools….

(emphasis in original) (Plaintiff ’s Complaint, Exhibit A).

Progressive filed its Motion for Summary Judgment
arguing that the exclusion for liability coverage in the policy
applies because Charles Young was using his vehicle to carry
property for compensation. Progressive argues that it is enti-
tled to summary judgment because, according to the undis-
puted facts, Charles Young was delivering pizza for his
employer, Pizza Hut, for compensation at the time of the
accident.

Pizza Hut filed a counterclaim to Progressive’s
Complaint seeking a declaration by the Court that Pizza Hut
is an additional insured under the subject policy, that
Plaintiff be ordered to assume the defense of Pizza Hut in
the case filed by the Salvatore Defendants, that Plaintiff
indemnify Pizza Hut for all claims by the Salvatore
Defendants, and that Plaintiff reimburse Pizza Hut for all
expenses in the defense of the action filed by the Salvatore
Defendants and the instant declaratory judgment action.
(Pizza Hut of America, Inc.’s Answer, New Matter and
Counterclaim).

Pizza Hut subsequently filed a Cross Motion for
Summary Judgment in which it argues that the policy exclu-
sion at issue is not valid as a matter of law because it violates
the mandatory coverage provisions set forth in the Motor
Vehicle Financial Responsibility Act, 75 Pa. C.S. Section
1702 (MVFRA). The MVFRA requires automobile coverage
in the amount of $15,000 because of injury to one person in
any one accident, in the amount of $30,000 because of injury
to two or more persons in any one accident, and in the
amount of $5,000 because of the damage to property of oth-
ers in any one accident. 75 Pa. C.S. Section 1702. Pizza Hut
argues that if the exclusion contained in the Progressive pol-
icy is valid, the policy will not provide the minimum cover-
age required by the MVFRA but will provide no coverage.
Accordingly, Pizza Hut argues that an exclusion that violates
the provisions of the MVFRA is invalid as a matter of law.

In determining whether to grant a Motion for Summary
Judgment, the Court must view the record in the light most
favorable to the nonmoving party, and all doubts as to the
existence of a genuine issue of material fact must be
resolved against the moving party. Summary Judgment may

only be entered in cases where the right is clear and free
from doubt. Hayward v. Medical Ctr. of Beaver County, 530
Pa. 320, 324, 608 A.2d 1040, 1042 (1992). Summary Judgment
is proper if the moving party is entitled to judgment as a
matter of law. Santillo v. Reedel, 430 Pa.Super. 290, 294, 634
A.2d 264, 266 (1993).

The facts are not in dispute. Pizza Hut admitted that
Charles Young was an employee at the time of the motor
vehicle accident and that it believed that Charles Young was
delivering pizza at the time of the incident. At the scene,
Charles Young stated to the investigating police officer that
he had to go back to work delivering pizza. (Plaintiff ’s
Motion for Summary Judgment, Paragraphs 6, 7, 8;
Defendant, Pizza Hut of America, Inc.’s Response to
Progressive Casualty Insurance Company’s Motion for
Summary Judgment, Paragraphs 6, 7, 8). Pizza Hut does not
challenge these facts. The only issue is whether the policy’s
exclusion is valid under the MVFRA.

Pizza Hut argues that the exclusion violates the mandato-
ry insurance coverage requirement of Section 1702 of the
MVFRA and is therefore void. 75 Pa. C.S. Section 1702 pro-
vides for mandatory insurance coverage:

for liability on account of accidents arising out of
the maintenance or use of a motor vehicle in the
amount of $15,000.00 because of injury to one per-
son in any one accident, in the amount of $30,000.00
because of injury to two or more persons in any one
accident and in the amount of $5,000.00 because of
damage to property of others in any one accident.

75 Pa. C.S. Section 1702.

Pizza Hut argues that the exclusion at issue allows the
insurer to circumvent the mandatory insurance require-
ments of Section 1702 without the approval of the legislature.
Pizza Hut relies on appellate cases in other jurisdictions
which have held that exclusions that prevent recovery by
third party victims of motor vehicle accidents are void as
against public policy when mandatory insurance coverage is
statutorily required.

The parties do not point to any Pennsylvania case which
has addressed this specific issue. Progressive relies on
Brosovic v. Nationwide Mutual Insurance Company, 841
A.2d 1071 (Pa.Super. 2004) and Marino v. General Accident

Insurance Company, 610 A.2d 477 (Pa.Super. 1992) in sup-
port of its position. The Court in Brosovic held that an insur-
ance policy exclusion with language similar to the exclusion
now at issue was clear and unambiguous and therefore
enforceable. The issue of whether the exclusion violated the
MVFRA was not raised or addressed by the Court.

In Marino v. General Accident Insurance Company, the
Pennsylvania Superior Court examined the validity of a sim-
ilar exclusion in the context of uninsured/underinsured
motorist coverage under the MVFRA and concluded that the
exclusion of an insured vehicle when it is operated to trans-
port persons or goods for a fee was valid. Id., 610 A.2d at 479.
The Court noted that its decision was strictly limited to the
facts of the case before it. Id.

The rationale of the Pennsylvania Superior Court in
Marino provides guidance to this Court in its analysis of the
exclusion at issue. The Superior Court looked at the legisla-
ture’s intent to control rising insurance costs when enacting
the MVFRA and concluded that to invalidate the exclusion
would work the opposite effect. Id., 610 A.2d at 479-480. The
Court reasoned that it is within the public policy of the
Commonwealth of Pennsylvania to allow such an exclusion
of coverage in order to allocate costs to those who have cre-
ated the need for the costs. Insurance rates vary from pri-
vate use to commercial use. To invalidate an exclusion which
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is based on the assignment of increased costs to commercial
operators who create the increased risks would result in an
increase in insurance costs for all private operators. The
Court reasoned that the increased risks created by commer-
cial operators should be borne by those who utilize vehicles
for commercial purposes. “The private individual who uti-
lizes a vehicle strictly for personal use should pay a premi-
um based on the risk associated with that use and not for the
greater risk associated with a commercial use.” Id., 610 A.2d
at 679.

The same reasoning applies to the within matter. Charles
Young was using his vehicle in his employment for commer-
cial purposes. Progressive should not now be compelled to
assume an increased risk for which it received no additional
compensation. The legislature did not prohibit such an
exclusion in the statute itself. If the Court invalidates this
exclusion, the result would be to increase insurance costs
rather than controlling the costs as the legislature intended
when it enacted the MVFRA. The Court, therefore, finds the
exclusion valid and enforceable.

For all of the foregoing reasons, the Court will enter an
Order granting summary judgment in favor of Progressive
and declaring that Plaintiff is not obligated to defend or
indemnify Defendants, Charles Young and Pizza Hut, in the
lawsuit filed by Donna Salvatore and Joseph Salvatore at
GD04-7455.

ORDER OF COURT

AND NOW, this 21st day of October, 2005, upon consider-
ation of the Motion for Summary Judgment of Plaintiff,
Progressive Casualty Insurance Company, the Motion is
hereby granted. It is hereby ORDERED that summary judg-
ment is entered in favor of Plaintiff, Progressive Casualty
Insurance Company, and it is declared that Plaintiff is not
obliged to defend or indemnify Defendants, Charles E.
Young and Pizza Hut of America, Inc., in the lawsuit filed by
Defendants, Donna Salvatore and Joseph Salvatore, at
GD04-7455.

BY THE COURT:
/s/Horgos, J.

Commonwealth of Pennsylvania v.
Glenn Robert Downing

Driving Under Influence—Driving at Speed Over 55 mph—

Driving with Careless Disregard—Justifiable Traffic Stop

Under Commonwealth v. Ragan and Commonwealth v.

McElroy, an officer may conduct a lawful stop if he reason-
ably believes driver is driving over speed limit. Under
Commonwealth v. Weis, to sustain conviction, Common-
wealth must proffer evidence to support each element of
three-part test; defendant operated vehicle, defendant was
intoxicated, and defendant was incapable of safe driving.
Evidence from Officer’s testimony about smell of alcohol,
speed of vehicle (confirmed by personal observation and use
of VASCAR), and failure of field sobriety test adequately
supported three-part test. Commonwealth need not disprove
Defendant’s rebuttals of its evidence to establish elements of
three-part test.

(Norma M. Caquatto)

Gregory G. Schwab for Defendant.
Michael Streily for the Commonwealth.

CC No. 200211567. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Reilly, SJ., October 24, 2005—The defendant, Glenn

Robert Downing (hereinafter referred to as “defendant”),
was found guilty in a non-jury trial on April 29, 2005 of driv-
ing under the influence of alcohol to a degree which renders
a person incapable of driving safely in violation of Section
3731 (a) (1) of the Pennsylvania Motor Vehicle Code, 75
Pa.C.S.A. §3731(a)(1) and of driving at a speed in excess of
55 miles per hour in violation of Section 3362(a), (1), (2), (3)
and (6) of the Pennsylvania Motor Vehicle Code, 75 Pa.C.S.A.
§3362(a), (1), (2), (3), and (6). The defendant was found not
guilty of a charge of driving a vehicle in careless disregard
for the safety of persons or property in violation of Section
3714 of the Pennsylvania Motor Vehicle Code, 75 Pa.C.S.A.
§3714. Defendant was sentenced to thirty days to two years,
less two days credit, $350.00 fine, and ordered to abstain
from alcohol and the frequenting of bars, and to participate
in a Regional Alcohol Program for the Section 3731 (a)(1)
violation; and $65.00 fine for the Section 3362 violation.

On August 15, 2005, a Concise Statement of Matters
Complained of on Appeal was filed in accordance with
Pa.R.A.P., Rule 1925 (b). The defendant asserts that the Court
erred in denying his motion to suppress evidence because
there was no probable cause for the traffic stop and because
the police lacked probable cause to suspect that the defendant
was operating the vehicle under the influence of alcohol. The
defendant also asserts that there was insufficient evidence to
convict the defendant of the charge and the Court erred in
denying the defendant’s motion for judgment of acquittal,
motion challenging sufficiency and weight of evidence,
motion for new trial and motion for arrest of judgment.

Pursuant to defendant’s Omnibus Motion to Suppress
Evidence, a suppression hearing was conducted by the Court
on April 19, 2005 (Suppression Hearing Transcript of April
19, 2005, hereinafter referred to as (“S.T.”). The only witness
to testify at the suppression hearing was officer Jason Rocco
of the Kilbuck Township Police Department (S.T. at page 3).
The non-jury trial was conducted by the Court on April 29,
2005 (Continued Non-Jury Trial Transcript of April 29, 2005,
hereinafter referred to as “T.T.”). The testimony of Officer
Rocco from the S.T. was incorporated into the T.T. (T.T. at
page 2). The witnesses at the non-jury trial were Officer
Rocco, (T.T. at page 3), Theresa Philips (T.T. at page 20) and
the defendant (T.T. at page 27).

Officer Rocco testified that at approximately 12:49 a.m.
on July 22, 2002, he observed the defendant driving a green
Dodge Avenger at a high rate of speed on Interstate 79 (S.T.
at page 4). The officer who is certified to use VASCAR (S.T.
at page 6) clocked the defendant’s speed with the VASCAR at
70.1 mile per hour in a 55 mile per hour zone (S.T. at page 5
and 7). The VASCAR was calibrated on June 27, 2002 by S &
D Calibration Services and certified for accuracy on the
Commonwealth of Pennsylvania, Department of Transpor-
tation, MV-471-B form (S.T. at page 7). The certification was
valid for 60 days to include July 22, 2002, the date that
Officer Rocco clocked the defendant with the VASCAR (S.T.
at page 6).

The officer then activated the light on his car and initiat-
ed a traffic stop (S.T. at page 7). The driver of the stopped
vehicle was identified by Officer Rocco as the defendant
(S.T. at pages 7 and 8, and T.T. at page 3). The officer then
approached the stopped vehicle and noticed an odor of alco-
hol coming from the vehicle and defendant’s breath (S.T. at
page 8, and T.T. at page 3). The officer who had been trained
to recognize individuals under the influence of alcohol (S.T.
at pages 8 and 9) noticed the odor of alcohol coming from
defendant’s breath (S.T. at page ). The defendant denied to
the officer over and over that he had been drinking (S.T. at
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page 9 and T.T. at page 3). The defendant started to get argu-
mentative with the officer causing the officer to request a
backup police unit (S.T. at page 9).

The officer requested the defendant to submit to a
portable breath test to ascertain if the defendant had had
anything to drink and the defendant refused saying he did
not desire to incriminate himself (S.T. at page 10 and T.T. at
pages 3 and 4). Defendant claimed the odor was coming from
an opened bottle in the vehicle and he opened his trunk to
show the officer a bottle of vodka (S.T. at page 10). The offi-
cer examined the bottle and found it to have been unopened
and containing the proper seal (T.T. at page 4).

Officer Rocco said that when the defendant exited the
vehicle he could still smell the odor of alcohol (T.T. at page
4). The defendant was then asked to submit to a field sobri-
ety test and defendant agreed (T.T. at page 4). There were
three tests administered: 1) finger to nose; 2) nine step walk;
and 3) one leg stand (T.T. at page 5 and 6). The defendant
passed the third test but not the first two (T.T. at pages 5, 6,
& 7). Based on the evidence before him, the officer deter-
mined that defendant was unable to operate a vehicle safely
due to consumption of alcohol and placed him under arrest
(T.T. at page 7). He was then placed in the police car and
handcuffed and given the O’Connell warning1 and requested
to submit to a blood test at Sewickley Valley Hospital, which
defendant refused (T.T. at pages 7 and 8). The defendant was
then transported to the police station where the O’Connell
warning was given again. The defendant again refused the
blood test and also refused to sign the form pertaining to the
warning (T.T. at pages 8 and 9). The defendant appeared to
the officer to understand the form and defendant said he
understood it after it was read to him (T.T. at page 9). The
defendant was then taken to the Allegheny County Jail (T.T.
at page 8).

It was Officer Rocco’s opinion that the defendant was
under the influence of alcohol and that defendant was not
capable of safely operating a vehicle (T.T. at page 11).

On cross examination Officer Rocco said he followed
defendant for a quarter of a mile before he initiated the stop
(T.T. at page 11). He also admitted that the only traffic viola-
tion he observed was the excessive speed (T.T. at page 12).
The officer had no recollection of the defendant advising him
of any physical problems (T.T. at page 14).

Theresa Philips testified that she served the defendant
two drinks of vodka and ginger ale during the evening of
July 21, 2002, and that the vodka was about two inches high
in a “regular size glass” (T.T. at pages 20-22). She also said
that the defendant left her presence for approximately one
hour and then returned (T.T. at pages 23-26).

In his testimony, defendant admitted to consuming two
glasses of vodka and denied any further consumption (T.T. at
page 28). Defendant denied speeding and claims he was
traveling at 64 miles per hour in a 65 mile per hour zone (T.T.
at page 30). He admitted that Officer Rocco said that the offi-
cer smelled an odor of alcohol and that he refused to submit
to the portable breath test (T.T. at page 31). He also denied
that he was argumentative with the officer (T.T. at page 32).
He further denied that the officer had given him the
O’Connell warning and that he had refused the blood test and
that he refused to sign the form (T.T. at page 33).

In his direct testimony the defendant said he left Theresa
Philips’s home at around 11:00 or 11:30 and had nothing fur-
ther to drink (T.T. at page 29). Later in his testimony he said
he was stopped at 12:50 a.m. (T.T. at page 36) and immedi-
ately recanted his prior testimony as to when he left Theresa
Philips’s home and said it could have been later (T.T. at page
36). The distance from Theresa Philips’s house to where he
was stopped, he said was four miles and he was not speeding

(T.T. at page 36 and 37).
Defendant also contradicted Officer Rocco’s testimony

and said that he admitted to Officer Rocco that he had been
drinking (T.T. at page 37). He also disputes that he was argu-
mentative and that he refused the blood test (T.T. at pages 37,
38, and 42). In fact the defendant testified that he asked for
the blood test and that he advised Officer Rocco that he had
back, neck and knee problems which affected the results of
the field sobriety test (T.T. at pages 38-41). He further testi-
fied that he never saw the form that Officer Rocco said that
he refused to sign (T.T. at page 42).

The Court found Officer Rocco to be a credible witness
and the defendant to be less than credible. Based on the tes-
timony the Court found that the defendant refused to submit
to the blood test and that the Commonwealth sustained its
burden of proof in the Section 3731 (a)(1) violation, 75
Pa.C.S.A. 3731 (a)(1) and the Section 3362 (a), (1), (2), (3)
and (6) violation, 75 Pa.C.S.A. §3362 (a), (1), (2), (3) and (6).
The Court found no evidence of a Section 3714 violation, 75
Pa.C.S.A. §3714.

As to the probable cause issue, the Court in
Commonwealth v. Mickley, 845 A.2d. 686, 689 and 690 (2004
Pa.Super.) described the standard for a justifiable traffic
stop as follows:

In order for a traffic stop to be justified, a police
officer must have probable cause to believe that a
violation of the Vehicle Code or regulations has
taken place. Commonwealth v. Battaglia, 802 A.2d.
652, 656 (Pa.Super. 2002). The officer must be able
to articulate specific facts possessed by him at the
time of the questioned stop, which would provide
probable cause to believe that the vehicle or the
driver was in some violation of some provision of
the Vehicle Code. Id. Probable cause does not
require certainty, but rather exists when criminali-
ty is one reasonable inference, not necessarily even
the most likely inference. Commonwealth v. Stroud,
699 A.2d. 1305, 1308 (Pa.Super. 1997). In consider-
ing when a traffic stop is justified, the Pennsylvania
Supreme Court has stated that:

The Commonwealth has an interest in enacting
and enforcing rules and regulations for the safe-
ty of those who travel its highways and roads.
The police should thus be permitted a sufficient
degree of latitude to stop automobiles in order to
meet this objective. On the other side, the priva-
cy interest of the individual has been cogently
articulated by the United States Supreme Court:
An individual operating or traveling in an auto-
mobile does not lose all reasonable expectation
of privacy simply because the automobile and its
use is subject to government regulation.
Automobile travel is a basic, pervasive, and
often necessary mode of transportation to and
from one’s home, workplace and leisure activi-
ties. Many people spend more hours each day
traveling in cars than walking on the streets.
Undoubtedly, many find a greater sense of secu-
rity and privacy traveling in an automobile than
they do in exposing themselves by pedestrian or
other modes of travel. Delaware v. Prouse, 440
U.S. 648, 662, 99 S.Ct. 1391, 1400-1401, 59
L.Ed.2d 660, 673 (1979) (footnote omitted).

When previously faced with these two competing
interests, we held “that a stop of a single vehicle
is unreasonable where there is no outward sign
the vehicle or the operator are in violation of the
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Vehicle Code[.] [B]efore the government may sin-
gle out one automobile to stop, there must be spe-
cific facts justifying this intrusion.”

Commonwealth v. Whitmyer, 542 Pa. 545, 551-52,
668 A.2d. 1113, 1116-17 (1995) (some citation omit-
ted). The legislature has vested police officers with
the authority to stop vehicles whenever they have
“reasonable and articulable grounds to suspect a
violation of the Vehicle Code.” 75 Pa.C.S.A. §6308
(b). The statutory standard of “articulable and rea-
sonable grounds” is the same as probable cause.”
Battaglia, 802 A.2d. at 665.

The evidence in this case is that Officer Rocco observed
the defendant driving at what he considered a high rate of
speed and he clocked the defendant’s speed using a proper-
ly calibrated VASCAR system for which he was fully quali-
fied and certified to use. The defendant’s speed was deter-
mined to be 70.1 mile per hour in a 55 mile per hour zone.
There certainly were reasonable and articulable grounds for
Officer Rocco to suspect a violation of the Pennsylvania
Motor Vehicle Code, and therefore probable cause for the
officer to stop defendant’s vehicle.

“To establish a violation of Section 3362, evidence
of the use of a speed time device as specified in
Section 3368 must be presented, Commonwealth v.

Martorano, 387 Pa.Super. 151, 563 A.2d. 1229
(1989) (en banc).” Commonwealth v. Masters, 737
A.2d. 1229 (Pa.Super. 1999).

The evidence in this case established that the requirements of
Section 3368 of the Pennsylvania Motor Vehicle Code, 75
Pa.C.S.A. §3368 were satisfied (T.T. at pages 5-7). Clearly, there
was probable cause for the stop for a suspected traffic violation.

On facts very similar to this case, the Superior Court said
in Commonwealth v. Ragan, 652 A.2d. 925, 929 and 930
(Pa.Super. 1995):

An officer may conduct a lawful traffic stop if he
reasonably believes that a provision of the Motor
Vehicle Code has been violated. 75 Pa.C.S. §6308.
Commonwealth v. McElroy, 428 Pa.Super. 69, 630
A.2d. 35 (1993). Here, Sergeant Williams stopped
appellant for driving 60 miles an hour in a 40 mile an
hour zone. 75 Pa. C.S. §3362. The smell of alcohol on
appellant’s breath alerted the officers that appellant
may have been driving while intoxicated….

Here, the officers detected the odor of alcohol on
appellant’s breath shortly after they had stopped
appellant…. “As appellant presented no evidence, at
trial, of the source of the odor of alcohol, at the time he
was stopped by the officers, the evidence is sufficient
to demonstrate that the odor was due to appellant’s
state of intoxication.” Commonwealth v. Weis, 416
Pa.Super. 623, 611 A.2d. 1218 (1992) (Commonwealth
is not required to disprove all possible defense theo-
ries before instituting criminal charges).

Appellant also challenges the sufficiency of the evi-
dence to support a conviction for driving under the
influence of alcohol to a degree which rendered
him incapable of safe driving, pursuant to 75
Pa.C.S. §3731(a)(1).

We note that in order to sustain a conviction under
75 Pa.C.S. §3731(a)(1), the Commonwealth must
prove that: (1) the defendant was operating a motor
vehicle; (2) the defendant was intoxicated; and (3)
as a result of the alcohol consumed the defendant
was incapable of safe driving. See Weis, 416

Pa.Super. 623, 611 A.2d. 1218. Moreover, in review-
ing a sufficiency of the evidence claim, the test is:

Whether, viewing the evidence in the light most
favorable to the Commonwealth as verdict win-
ner and drawing all proper inferences favorable
to the Commonwealth, the jury could reason-
ably have determined all elements of the crime
to have been established beyond a reasonable
doubt. Commonwealth v. Hardcastle, 519 Pa.
236, 246, 546 A.2d. 1101, 1105 (1988) (citations
omitted), cert. denied Hardcastle v.

Pennsylvania, 493 U.S. 1093, 110 S.Ct. 1169. 107
L.Ed.2d 1072 (1990).

The Court in Ragan, Ibid. also said that a trained police
officer who observed the driver’s actions and smelled the
odor of alcohol on his breath was competent and qualified to
render an opinion as to whether the driver was intoxicated.
Here the evidence demonstrates that defendant was the only
person in a car that was stopped for speeding. He was
observed driving the vehicle. Officer Rocco also testified
that he smelled the odor of alcohol on the defendant’s breath.
Further, the defendant had difficulty in performing the
sobriety tests that were administered. These observations by
the officer were sufficient for the officer to render an opin-
ion as to the defendant’s state of intoxication as well as his
ability to drive safely. Therefore, the evidence was sufficient
for this Court to find that the defendant was driving under
the influence of alcohol which rendered him incapable of
safe driving.

The Court therefore properly found the defendant guilty
of a violation of Sections 3362 (a), (1), (2), (3), and (6) and of
Section 3731 (a) of the Pennsylvania Motor Vehicle Code, 75
Pa.C.S.A. §§3362(a), (1), (2), (3), (6) and 3731(a).

BY THE COURT:
/s/Reilly, SJ.

October 24, 2005

1 Department of Transportation, Bureau of Traffic Safety v.

O’Connell, 521 Pa. 242, 555 A.2d. 873 (1989).

Commonwealth of Pennsylvania v.
Richard Wagner

Suppression Motion—Illegal Search—Illegal Arrest

1. Where officer followed Defendant to house and
knocked on door asking homeowner if someone had just
come into his house (to which homeowner responded “yes”)
and whether he wanted that person in his house (to which
homeowner responded “no”), and entered home with per-
mission, officer’s grabbing of Defendant and issuance of
orders to Defendant constituted an illegal arrest.

2. Officer’s search of the residence after grabbing
Defendant was conducted without a warrant and without
reasonable suspicion that a crime had been committed and
exceeded the permissible “wingspan” search for officer’s
own safety, even though officer saw the handle of a gun stick-
ing out from underneath the couch in the living room.

3. Seven stamp baggies of heroin and three rocks of crack
cocaine found on Defendant’s clothing were suppressed.

(Lynn E. MacBeth)
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Ted Dutkowski for the Commonwealth.
Lee Rothman for the Defendant.

CC No. 200316807. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
McDaniel, J., November 15, 2005—The Commonwealth

has appealed from this Court’s Order of April 13, 2005,
granting the Defendant’s Motion to Suppress. A review of the
record reveals that the Commonwealth has failed to present
any meritorious issues on appeal, and therefore this Court’s
Order must be affirmed.

The Defendant was charged with two (2) violations of the
Uniform Firearms Act: Carrying a Firearm Without a
License (18 Pa.C.S.A. §6106) and Persons Not to Possess
Firearms (18 Pa.C.S.A. §6105) and two (2) violations of the
Controlled Substance, Drug, Device and Cosmetic Act:
Possession of a Controlled Substance (35 P.S. 780-
113(a)(16)). Following a hearing on April 13, 2005, this Court
granted the Defendant’s Omnibus Pretrial Motion to
Suppress Physical Evidence. The Commonwealth, having
certified that the ruling substantially handicaps and/or
essentially terminates their prosecution of the Defendant,
now appeals. It alleges that this Court erred in granting the
Defendant’s Motion to Suppress. This claim is meritless.

Initially, this Court notes that “when reviewing the
Commonwealth’s appeal from the decision of the suppres-
sion court ‘[the appellate court] must consider only the evi-
dence of the appellee’s witnesses and so much of the evi-
dence for the prosecution as read in the context of the record
as a whole remains uncontradicted….If the evidence sup-
ports the factual findings of the trial court, [the appellate
court is] bound by such findings and [it] may reverse only if
the legal conclusions drawn therefrom are in error.’”
Commonwealth v. Brandt, 691 A.2d 934, 936 (Pa.Super.
1997), Internal Citations Omitted.

At the suppression hearing, it was revealed that Officer
Holt arrived at the residence of Mr. Brown on November 3,
2003 at approximately 10:00 p.m., after having followed the
Defendant “from the neighborhood to his home.”
(Suppression Hearing Transcript, p. 6). After arriving at the
home, he knocked on the front door and spoke to Mr. Brown,
asking him if someone had just come in his house (to which
Mr. Brown responded “yes”) and if he wanted that person in
his house (to which Mr. Brown responded “no”). Receiving
Mr. Brown’s permission to do so, he entered the home and
observed the Defendant on the floor of the living room. When
the Defendant stood up, Officer Holt “held on to” him and
began to go through the house “to make sure that it was safe
and that there was no one else there.” (S.H.T. p. 7). While
standing in the dining room and looking into the living room,
he saw the handle of a gun sticking out from underneath the
couch in the living room. He then placed the Defendant
under arrest and conducted a search of the Defendant’s
clothing, which revealed seven (7) stamp baggies of heroin
and three (3) rocks of crack cocaine.

It is fundamental law that a warrantless arrest may only
be made where probable cause exists. “To determine
whether probable cause exists to justify a warrantless arrest,
we must consider the totality of the circumstances….
Probable cause exists where the facts and circumstances
within the officer’s knowledge are sufficient to warrant a
person of reasonable caution in the belief that an offense has
been or is being committed….Probable cause must be
viewed from the vantage point of a prudent, reasonable, cau-
tious police officer on the scene at the time of the arrest
guided by his experience and training.” Commonwealth v.

Clark, 735 A.2d 1248, 1252 (Pa. 1999).

Based on the facts presented at the Suppression Hearing,
this Court makes the following findings of fact:

1. Officer Holt’s observations of the Defendant, first on
the porch of the residence, and then entering the residence
did not constitute a reasonable suspicion to believe that a
crime had been committed;

2. Because Officer Holt did not justifiably have a reason-
able suspicion to believe that a crime had been committed,
he lacked probable cause to enter the residence in pursuit of
the Defendant;

3. Officer Holt’s “grabbing” of the Defendant, and
issuance of orders to the Defendant constituted an illegal
arrest;

4. Officer Holt’s search of the residence after “grabbing,”
and thus illegally arresting the Defendant, was conducted
without a warrant, without a reasonable suspicion that a
crime had been committed and exceeded the permissible
“wingspan” search for the Officer’s own safety;

5. The weapon discovered in the residence was therefore
the product of an illegal search; and

6. The drugs found during the search of the Defendant’s
clothing following the illegal arrest are “fruit of the poison-
ous tree.”

In light of the above findings of fact, this Court properly
granted the Defendant’s Omnibus Pretrial Motion to
Suppress.

Accordingly, for the above reasons of law and fact, this
Court’s Order of April 13, 2005 should be affirmed.

BY THE COURT:
/s/McDaniel, J.

November 15, 2005

***CORRECTION***

Please make note of a correction on the following Opinion
published in the PLJ Opinions issue December 9, 2005—
Volume 153  No. 25 — Page 282.

Frank Pogel and Elaine Pogel and
David Carpenter and Beatrice Carpenter,

on behalf of themselves and
all others similarly situated v.

State Farm Fire and
Casualty Insurance Company

GD 97-17582. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Civil Division.
Horgos, J., August 30, 2005.

The Attorneys names and representation should appear as
below:

Ellen Doyle, Gary Davis and Joel Hurt for Plaintiffs.
Thomas Allen for Defendants.
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National Union Fire Insurance
Company of Pittsburgh v.

Sharon Regional Health System,
Marie Anne Viola and Joseph Louis Viola v.

Nichols & Associates, Inc.
Claims-Made Professional Liability Insurance Policy—

Occurrence-Based Professional Liability Insurance Policy—

Endorsement to Insurance Policy—§155 of Restatement 2d

of Contracts

1. In insurer’s Motion for Reconsideration, court revisit-
ed issue of insurance coverage previously decided in favor of
insured, holding that claims-made endorsement did not
override main body of policy providing for occurrence-based
coverage.

2. Insurer raised new issue contending that court may not
rely on language of the policy if insurer can establish
through parol evidence that both insurer and insured under-
stood that the claims-made endorsement replaced occur-
rence-based coverage provided in main body of policy.

3. Insured argued that parol evidence rule prohibits
introduction of extrinsic evidence to contradict terms of
written agreement if there is no ambiguity.

4. Court held that §155 of the Restatement 2d of Contracts
and case law support insurer’s position that court should
consider parol evidence showing that both parties under-
stood that the language of the contract did not reflect the
intention of the parties, and court may reform the writing,
based on “mutual mistake” as to contents or effect of the
writing.

5. Evidence of such mutual mistake must be clear, precise
and convincing.

(Lynn E. MacBeth)

P. Brennan Hart and Russell J. Ober, Jr. for Plaintiff.
Randy Hareza and Joseph P. Connor, III for Nichols &
Assocs., Inc.
Neil R. Rosen for Estate of Marie Viola.
Edward B. Wood for Sharon Regional Health System.

No. GD 01-14026. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

MEMORANDUM AND ORDER OF COURT
Wettick, A.J., October 6, 2005—A motion for reconsidera-

tion of National Union Fire Insurance Company of
Pittsburgh (“National Union”) is the subject of this
Memorandum and Order of Court.

In an Opinion and Order of Court dated December 1, 2004
(reported at 153 P.L.J. 59), I considered motions for summa-
ry judgment filed by National Union and Sharon Regional
Health System (“Sharon”). In its motion for reconsideration,
National Union requests that I modify certain rulings made
in my December 1, 2004 Opinion and Order of Court.

This litigation arises out of an underlying medical mal-
practice action brought by Marie and Joseph Viola against a
radiologist and his professional corporation, an obstetrician
and his professional corporation, and Sharon in its capacity
as the employer of the radiologist and the obstetrician. The
underlying lawsuit, filed on May 21, 1999, was based on a
failure to detect breast cancer that was allegedly apparent
on the radiograph of a mammogram taken on August 20,
1994 and on the radiograph of a mammogram taken on

October 4, 1996. On April 20, 2001, the jury returned a ver-
dict of $12,844,000.

From September 1, 1991 to September 1, 1992, National
Union initially provided excess insurance coverage to
Sharon. Sharon was one of a group of hospitals that were part
of a pooled program. Sharon’s policy was renewed each year
through September 1, 1999.1

The current litigation arises out of National Union’s
refusal to provide coverage to Sharon. National Union
denied coverage on the ground that National Union was not
notified of the Viola litigation until after the verdict was ren-
dered on April 20, 2001.

National Union commenced this lawsuit by filing a com-
plaint seeking a declaratory judgment that it had no duty to
provide coverage because of Sharon’s failure to provide
timely notice of the Viola claim. Sharon’s answer includes a
counterclaim seeking recovery on the ground that National
Union’s defense of a lack of timely notice has no merit.

Five motions for summary judgment and/or partial sum-
mary judgment were the subject of my December 1, 2004
Opinion and Order of Court. These motions included
National Union’s motion for the entry of a judgment declar-
ing that National Union had no duty to provide coverage
because it was not timely notified of the lawsuit, and
Sharon’s motion for entry of a judgment for payment under
the policy. Both motions were based on the notice require-
ments of the insurance policies, evidence as to what notice
was provided, and the case law governing noncompliance
with an insurance policy’s notice provisions.

There is considerable evidence to support a finding that
National Union had no notice of the underlying lawsuit or the
Viola claim until after the jury returned its verdict.2

In order to narrow the issues for trial (a procedure
agreed upon by the parties), my Opinion addressed the issue
of whether National Union had a duty to provide coverage if
it (and its agents) had no notice of the Viola claim/lawsuit
until after the jury rendered a verdict.

Through an endorsement (Endorsement 3) to the main
body of the insurance policy covering the period between
September 1, 1998 and September 1, 1999, National Union
provided claims-made coverage for hospital professional lia-
bility.3 The endorsement provides that National Union will
provide coverage for claims in the policy year “for which
claim is first made against the insured and reported to the
company during the policy period.” Thus, if National Union
can establish that it first received notice of the Viola claim
after the jury rendered its verdict on April 20, 2001, there is
no coverage under the language of the endorsement because
of the requirement that the claim be reported to National
Union during the policy period.

In my December 1, 2004 Opinion, I stated:

The policy specifically provides coverage only for
a claim initially raised in the policy period which is
“reported to the company during the policy peri-
od.” There is considerable merit to National
Union’s position that the notice-prejudice rule gov-
erning occurrence policies should not be extended
to claims-made policies. See the numerous federal
court cases and cases of other state courts cited at
pages 27-28 of National Union’s Brief in Support of
Motion for Summary Judgment or, in the
Alternative, for Partial Summary Judgment which
support the position that a claims-made policy pro-
tects the insured only as to claims reported to the
insurance company during the policy period. 153
P.L.J. at 60.

My December 1, 2004 Opinion next considered Sharon’s
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argument that (1) the main body of the policy issued on
September 1, 1991 and renewed each year through
September 1, 1999 provided occurrence-based coverage; (2)
late notice is a ground for denying coverage for occurrence-
based coverage only if the insurance company can establish
actual prejudice; and (3) the occurrence-based coverage in
the main policy provided coverage for all claims seeking
damages for personal injuries arising out of an occurrence. I
ruled that the law clearly supports Sharon’s positions that
the main body of the policy provides occurrence-based cov-
erage and that the failure to timely report a claim covered by
an occurrence policy is not a basis for denying coverage
unless the insurance company can establish actual preju-
dice. Thus, in my December 1, 2004 Opinion, I addressed
Sharon’s contention that the main body of the applicable
insurance policy provided coverage for hospital professional
liability.4

National Union contended that the claims-made coverage
in the endorsement (Endorsement 2 of the 1996-1997 policy)
replaced the occurrence-based coverage in the main body of
the policy with respect to hospital professional liability
claims. Sharon contended that National Union’s contention
was inconsistent with the language of the policy. I agreed
with Sharon:

The main body of the policy expressly provides
that National Union will pay on behalf of the
insured the ultimate net loss in excess of the
retained limit which the insured shall become
legally obligated to pay as damages because of the
personal injury caused by an occurrence. There is
no language in either the main body of the policy or
in any of the endorsements limiting the scope of
this coverage. Consequently, the coverage provi-
sion in the main body covers the Viola claim.

Furthermore, the language of Endorsement 2 pro-
viding for claims-made coverage is consistent with
Sharon’s position and inconsistent with National
Union’s position. The heading refers to the coverage
as supplemental coverage: “Hospital Professional

Liability—(Claims-Made) Supplement.” The first
sentence of Part I of the endorsement provides that
in consideration of the premium charged, “coverage
afforded by this policy is hereby extended to
include the following additional coverage.”
(Emphasis added.) Id. at 60-61.

In its motion for reconsideration, National Union raises a
new argument: It contends that a court may not rely on the
language of the policy if National Union can establish
through parol evidence that it was the understanding of both
National Union and those persons acting on behalf of Sharon
that the claims-made endorsement replaced the coverage
provided in the main body with respect to hospital profes-
sional liability claims.5

In its brief, National Union refers to the following testi-
mony that may support a finding that both parties intended
that hospital professional liability claims were covered by
the endorsement and that coverage in the main body applied
only to other tort claims.6

The following testimony of Val Nichols, whom National
Union identifies as the agent who obtained the excess insur-
ance from National Union for Sharon and the other members
of the pooled program, is set forth at page 3 of National
Union’s Reply Brief:

A. Yes, this is a claims-made form.

Q. Do you recall whether there was any discussion
of the claims-made for both CGL and medical inci-

dent during the initial working on the program with
VHA?

A. Yes. The professional liability was claims-made,
and the general liability was on an occurrence
basis.

* * * * *

Q. Now, as I understand it–but correct me if I am
wrong–the VHA group excess policy for the policy
period September 1998 through September 1999, as
regards the medical malpractice coverage afforded by
that policy was a claims-made policy; is that correct?

A. That is correct.
* * * * *

Q. I think you said that in the medical malpractice
area the industry had been using claims-made poli-
cies going back into the 1980s?

A. Correct.

Q. So would it be fair to say that every single group
excess policy that was issued to VHA and the par-
ticipating hospitals by National Union was a
claims-made policy?

A. Correct.

(Transcript of Deposition of Val Nichols, pp. 146,
389-90, attached at Tab B to National Union’s
Appendix, to its Motion for Reconsideration).

At page 6 of the Reply Brief, National Union cites the fol-
lowing testimony of Jean Wlodarski, Sharon’s Regional Risk
Manager and a designee of Sharon Regional under Pa. R.C.P.
No. 4007.1(e):

Q. Back to the July 28th, 1995 program review.
With respect to the claims-made issue, just to clar-
ify this, until the time that Mr. Wood was retained
by Sharon you always believed and acted that the
policies were claims-made; is that correct?

A. Correct.

(Transcript of Deposition of Jean Wlodarski, taken
April 9, 2004, pp. 333-34, attached at Tab E to
National Union’s Appendix to its Motion for
Reconsideration).

National Union at pages 5-6 of its Reply Brief also relies
on the following e-mail:

In addition, in an e-mail from Ms. Petersons to
counsel for Sharon Regional on September 2, 2003,
which was produced during discovery by counsel
for Sharon Regional and is Bates numbered
SH20935-38, Ms. Petersons states that “[i]t was
always understood that the separate coverages
were for GL and HPL/PPL claims as GL was writ-
ten on an occurrence basis, and HPL/PPL was
written on a claims-made basis,” and that,
“[t]hough there was no professional services exclu-
sion in this policy wording, it was never contem-
plated that the general liability portion would cover
HPL or PPL claims” (E-mail from L. Petersons to
E. Wood of 09/02/03, SH20936, attached, attached
at Tab D to National Union’s Appendix to its Motion
for Reconsideration).7

Sharon contends that extrinsic evidence can never be
introduced to contradict the terms of a written agreement—
if there is no ambiguity, the terms of the writing govern the
transaction. It is National Union’s position, on the other
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hand, that it is permitted to offer testimony that both parties
intended for only the endorsement to provide coverage for
hospital professional liability. The case law supports
National Union’s position.

Section 155 of the Restatement (2d) Contracts governs
the situation in which a writing does not reflect the under-
standing of both parties:

§155. When Mistake of Both Parties as to Written
Expression Justifies Reformation

Where a writing that evidences or embodies an
agreement in whole or in part fails to express the
agreement because of a mistake of both parties as
to the contents or effect of the writing, the court
may at the request of a party reform the writing to
express the agreement, except to the extent that
rights of third parties such as good faith purchasers
for value will be unfairly affected.

Pennsylvania appellate court case law is consistent with
the principle of law that courts will not apply the language of
a contract to a dispute between the parties to the contract if
a party to the contract can establish through parol evidence
that both parties understood that this language did not
reflect the intention of the parties at the time they entered
into the contract. However, the case law imposes a require-
ment on the party raising the claim that the language does
not reflect the intention of both parties to establish by clear
and convincing evidence that both parties had a different
understanding.

In Jones v. Prudential Property and Casualty Insurance

Company, 856 A.2d 838, 844 (Pa.Super. 2004), the Court rec-
ognized that an insured may reform an insurance contract on
the basis of a mutual mistake, provided that evidence of the
mistake is clear and convincing. “The term ‘clear and con-
vincing evidence,’ means that the witnesses must be found to
be credible, that the facts to which they have testified are
remembered distinctly and the details thereof narrated
exactly and in due order, and that their testimony is so clear,
direct, weighty, and convincing as to enable either a judge or
jury to come to a clear conviction, without hesitancy, of the
truth of the precise facts in issue.” (Citation omitted.) (In
this case, the Court said that the plaintiffs’ testimony did not
meet this standard.)

In West Conshohocken Restaurant v. Flanigan, 737 A.2d
1245 (Pa.Super. 1999), the, defendant (buyer) raised, as a
defense to the plaintiff ’s (seller’s) breach of contract action,
a provision in the sales agreement which the parties had
signed. This provision conditioned the sale upon the buyer’s
receipt of the written agreement of the landlord consenting
to the assignment of the lease and to modifications of the
lease as required by the buyer (paragraph 5(e)). At trial, the
seller offered testimony that both parties understood that
paragraph 5(e) should not have been included in the agree-
ment. The trial court agreed with the seller that the provi-
sion had been mistakenly included in the agreement and,
thus, found the buyer liable for breach of contract because
he was not justified in relying on paragraph 5(e).

The trial court had allowed the seller to offer extrinsic
evidence under case law permitting extrinsic evidence
where there is an ambiguity. The Superior Court said that
this line of cases cannot be used because there was no ambi-
guity. Paragraph 5(e) was clear, so the trial court improper-
ly admitted the testimony for purposes of interpreting an
ambiguity in the agreement.

However, the Superior Court also said, “…extrinsic evi-
dence may also be admitted to show that a mistake has been
made and the contract does not reflect the true agreement of

the parties (citation omitted). WCRA’s [seller’s] argument is
essentially that Paragraph 5 (e) was mistakenly included in
the agreement despite the parties’ agreement to the contrary.
Thus, as evidence of mutual mistake, Butera’s testimony was
admissible.” Id. at 1248.

The Superior Court next addressed the buyer’s con-
tention that the evidence was insufficient to support a find-
ing of mistake. The standard which the Superior Court
applied was that evidence of mistake must be clear and con-
vincing. The Court ruled that it would not disturb the trial
court’s finding that the evidence of mistake was sufficiently
clear and convincing.

In Central Transportation, Inc. v. Board of Assessment

Appeals of Cambria County, 417 A.2d 144 (Pa. 1980), a lease
agreement made no reference to the availability of parking
spaces. The lessee sought to reform the lease to include a
parking area. The trial judge granted the reformation. The
Supreme Court reversed because the lessee’s evidence of
mutual mistake of fact fell far short of clear, precise, and
convincing evidence.

At footnote 5, the Court addressed the argument of the
lessor that the lease by its terms represents the entire agree-
ment, so extrinsic evidence is admissible under the parol
evidence rule. The Court disagreed:

5. Central initially contends that since the lease
is complete on its face and prohibits modifica-
tions or additions unless reduced to writing and
signed by the parties, the evidence relied upon
by the trial court was inadmissible under the
parol evidence rule. We disagree. Extrinsic evi-
dence is generally admissible for the purpose of
showing that by reason of a mutual mistake, a
written instrument does not truly express the
intention of the parties. Evans v. Marks, 421 Pa.
146, 153-54, 218 A.2d 802, 805-06 (1966); Bugen

v. New York Life Insurance Co., 408 Pa. 472, 475,
184 A.2d 499, 500 (1962); Roberts v. Roesch, 306
Pa. 435, 439, 159 A. 870, 871 (1932). Denial by
one of the parties that a mistake was made does
not in itself prevent a finding of mutual mistake.
Bollinger v. Central Pennsylvania Quarry

Stripping and Construction Co., 425 Pa. 430,
432, 229 A.2d 741, 742 (1967).
Id. at 148 n.5.

Also see General Electric Credit Corp. v. Aetna Casualty

and Surety Company, 263 A.2d 448, 456 (Pa. 1970) (“Parol
evidence is generally admissible for the purpose of showing
that, by reason of a mutual mistake, a written instrument
does not truly express the intention of the parties”);
Bollinger v. Central Pennsylvania Quarry Stripping &

Construction Co., 229 A.2d 741 (Pa. 1967); Evans v. Marks,
218 A.2d 802 (Pa. 1966).

In its Brief in Support of its Motion for Reconsideration,
National Union also relies on the Pennsylvania Supreme
Court opinion in Sunbeam Corporation v. Liberty Mutual

Insurance Company, 781 A.2d 1189, 1193 (Pa. 2001), where
the Court said:

In the law of contracts, custom in the industry or
usage in the trade is always relevant and admissi-
ble in construing commercial contracts and does
not depend on any obvious ambiguity in the words
of the contract. If words have a special meaning or
usage in a particular industry, then members of
that industry are presumed to use the words in that
special way, whatever the words mean in common
usage and regardless of whether there appears to
be any ambiguity in the words.
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[T]he parol evidence rule does not apply in its
ordinary strictness where the existence of a
custom or usage to explain the meaning of
words in a writing is concerned. Where terms
are used in a contract which are known and
understood by a particular class of persons in a
certain special or peculiar sense, evidence to
that effect is admissible for the purpose of
applying the instrument to its proper subject
matter…. [I]n the absence of an express provi-
sion to the contrary, custom or usage, once
established, is considered a part of a contract
and binding on the parties though not men-
tioned therein, the presumption being that they
knew of and contracted with reference to it

Resolution Trust Corp. v. Urban Redevelopment

Authy, 536 Pa. 219, 638 A.2d 972, 975-76 (1994).

This is consistent with the Restatement (Second) of
Contracts §202(5), rules in aid of construction,
which states: “Wherever reasonable, the manifes-
tations of intention of the parties to a promise or
agreement are interpreted as consistent with each
other and with any relevant course of performance,
course of dealing, or usage of trade.” Comment d to
Restatement (Second) of Contracts §220 is apropos:

There is no requirement that an ambiguity be
shown before usage can be shown, and no pro-
hibition against showing that language or con-
duct have a different meaning in the light of
usage from the meaning they might have apart
from the *502 usage. The normal effect of a
usage on a written contract is to vary its mean-
ing from the meaning it would otherwise have.

National Union contends that at the time it furnished
insurance to Sharon, the custom in the industry and the
usage in the trade recognized by both National Union and the
members of the pooled program were that hospital profes-
sional liability insurance was furnished only through claims-
made coverage.

While I agree that the parol evidence rule does not bar
such evidence, it is unclear whether the record contains suf-
ficient clear and convincing evidence to support a finding of
such custom and usage.

For these reasons, I enter the following Order of Court:

ORDER OF COURT
On this 6th day of October, 2005, upon consideration of

National Union’s Motion for Reconsideration, it is hereby
ORDERED that this Motion is granted and my December 1,
2004 Order of Court is vacated. It is further ORDERED that
a status conference will be 3 held on October 31, 2005, at 2:30
p.m. o’clock.

BY THE COURT:
/s/Wettick, A.J.

1 The policy limits exceed the amount of the verdict.

2 There is also evidence that may support a finding that
Sharon complied with the notice provisions of the applicable
policy.

3 The underlying claim was first made against Sharon
through the filing of a lawsuit on May 21, 1999. Thus, the
claim is covered by the endorsement covering the period
between September 1, 1998 and September 1, 1999.

4 An occurrence occurred in October 1996. Thus, the 1996-
1997 policy would cover the Viola claim if there is occur-

rence-based coverage in the main body of this policy for hos-
pital professional liability. The 1996-1997 policy contains an
endorsement (Endorsement 2) providing claims-made cover-
age for hospital professional liability which is virtually iden-
tical to Endorsement 3 of the September 1998-1999 policy.

5 In its brief filed prior to my December 1, 2004 Opinion and
Order of Court, National Union had addressed Sharon’s
argument that the Viola claim was also covered by the 1996-
1997 policy at pages 22-26 of Plaintiff ’s Response in
Opposition to Defendant Sharon Regional Health System’s
Motions for Summary Judgment. National Union’s primary
argument was that Sharon’s interpretation of the policy vio-
lated established rules of policy construction which mandate
that the specific terms of an endorsement shall control over
more general policy terms.

6 Sharon contends that the testimony of the witnesses, when
read as a whole, will establish that none testified that the
coverage under the endorsement was exclusive.

7 National Union identifies Ms. Peterson as the Account
Executive for the VHA Group Excess Program that included
the lines of excess insurance provided after the coverage of
the CAT Fund was exhausted.

In the Interest of: A.H., a Minor
Juvenile Act—Act 147 of 2004, amending the Mental Health

Procedures Act, P.L. 19, No. 10—Petition for Modification or

Withdrawal from Mental Health Treatment

1. Where a juvenile with mental health and behavioral
problems was placed in a residential treatment facility by
order of court under the Juvenile Act, rather than under the
Mental Health Procedures Act (MHPA), Act 147, which is an
amendment to the MHPA, does not apply.

2. Section 1.1(b)(8) of Act 147 provides that, where a
minor between fourteen and eighteen years of age has been
confined for inpatient treatment on the consent of the parent
or legal guardian, and the minor objects to continued treat-
ment, the minor may file a petition requesting withdrawal
from or modification of treatment. Counsel must then be
appointed for the minor, and a hearing must be conducted
within seventy-two hours of the petition to determine
whether the mental health treatment is in the best interests
of the minor.

3. Where a determination was made by the court under
the Juvenile Act based on a hearing that placement of juve-
nile in a treatment facility is medically necessary based on a
diagnosed, treatable mental illness, no further hearing is
necessary.

4. Even if Act 147 were applicable to a juvenile placed in
a treatment facility under the Juvenile Act, the definition of
guardian under Act 147 is clear, and there is no need to pro-
vide exceptions to the class of protected juveniles to which
Act 147 applies, as Act 147 only applies to juveniles commit-
ted to a facility under the MHPA.

5. It is appropriate for the same family law judge to han-
dle all aspects of a juvenile’s case, and it is not necessary for
the judge who handled the initial dependency hearing to
recuse himself or herself from the Act 147 involuntary civil
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commitment proceeding.
(Carolyn M. Corry)

Wendy Kobee for the Commonwealth.
Eli A. Zalokas for the Appellant.

No. 854-01, CYF No. 87877-1, JID No. 66979-A. In the Court
of Common Pleas of Allegheny County, Pennsylvania, Family
Division–Juvenile Section.

OPINION
Rangos, J., July 25, 2005—This matter came before the

Court on Appellant’s filing of a Petition for Modification or
Withdrawal from Mental Health Treatment–P.L. 19, No. 10
as amended by Act 147 of 2004 (hereinafter “Act 147”). As
required pursuant to Act 147, counsel was appointed for the
juvenile. A hearing was scheduled for May 4, 2005. At that
hearing, the Court determined that Act 147 was inapplicable
to this juvenile who was placed in a residential treatment
facility (“RTF”) via Court Order under the dependency pro-
visions of the Juvenile Act. The Court denied the Petition.
Counsel for the Juvenile filed a timely appeal on June 3,
2005. On July 8, 2005, Appellant filed a Statement of Matters
Complained of on Appeal.

MATTERS COMPLAINED OF ON APPEAL
Appellant raises six issues on appeal. First, Appellant

argues that the trial court abused its discretion and erred as
a matter of law in denying Appellant’s Petition pursuant to
Act 147. Second, Appellant argues that the trial court abused
its discretion and erred as a matter of law in denying
Appellant’s Petition despite the clear mandate of Section
1.1(b)(8)of Act 147. Appellant’s third assertion is that the Act
itself is unconstitutional as a matter of law for failing to pro-
vide a definition as to who is the guardian for purposes of Act
147. Fourth, Appellant argues that the trial court erred in
denying Appellant her due process rights provided under
Act 147. Fifth, Appellant asserts that the trial court abused
its discretion and erred as a matter of law for failing to rec-
ognize that the Act, as written, provides no exceptions as to
the class of protected juveniles. And finally, Appellant
asserts that the trial judge abused her discretion and erred
as a matter of law in failing to recuse herself.

HISTORY
The Appellant is a young woman who shall hereafter be

referred to as either A.H. or the Child. She has been in the
juvenile court system since April 14, 2001 and was declared
a dependent child on May 4, 2001. She has a long history of
problematic behaviors and mental health issues. After the
initial finding of dependency,1 the Court placed the Child
with her Maternal Grandmother and attempted to address
her needs through community-based services.2 Intensive in-
home services were provided during that time. Initially,
Maternal Grandmother intended to adopt the Child.
However, Maternal Grandmother eventually declined to do
so because of A.H.’s continuing mental health and behav-
ioral problems. Maternal Grandparents requested that the
Child be removed from their home on June 1, 2003 due to out
of control behaviors, drinking and failing to take her pre-
scribed psychiatric medications. After a period of removal,
she was returned to Maternal Grandparents home for a peri-
od of time, but Maternal Grandparents requested that she be
removed again on January 12, 2004, again for being out of
control, aggressive towards her Maternal Grandparents, and
truant from school.

On April 23, 2004, an Emergency Custody Authorization
was presented to the Court. A.H. had been admitted to WPIC
for an incident involving a butcher knife in which she had to
be restrained. Her Maternal Grandparents refused to have
her returned to their home. She was admitted to the

Spectrum shelter upon her release from WPIC and has been
in placement ever since.

A.H. has been placed previously through the Court in the
following facilities: Whale’s Tale, Bethesda Children’s
Home, Western Pennsylvania Psychiatric Clinic (WPIC),
Spectrum Shelter, and A Daughter’s Place. She was residing
at the Ward Home Semi-Independent Living program
(“SIL”),3 when the Order was entered granting CYF permis-
sion to place the Juvenile in an appropriate RTF. That Order
was dated October 13, 2004. Subsequent to the entry of that
placement Order, while awaiting an appropriate RTF place-
ment, the Child was relocated to Family Links Shelter. The
Child absconded from her placement at Family Links and an
Attachment Order was entered on April 6, 2005. When she
was located, she was placed at the Bradley Center, Robinson
pursuant to the RTF Order of October 13, 2004.

Appellant, a dependent child, is currently placed in a res-
idential treatment facility (RTF) by a Court Order. This
placement was made after a comprehensive psychological
assessment was ordered by the Court. The evaluating psy-
chologist deemed placement in a residential treatment facil-
ity to be medically necessary. After a review hearing, during
which the Child was represented by counsel, the Court found
that placement in a residential treatment facility was med-
ically necessary, and represented the most appropriate treat-
ment option for A.H.

Act 147 does not apply to this Child since Appellant was
committed to this RTF under the Juvenile Act as a depend-
ent child in need of treatment and not under the Mental
Health Procedures Act.4

DISCUSSION
Appellant asserts that this Court erred in denying her

Petition pursuant to Act 147. Act 147 is an amendment to the
Mental Health Procedures Act (“MHPA”).5 This assertion
must fail as the Juvenile was placed in the RTF under the aus-
pices of the Juvenile Act, and not pursuant to the terms of the
MHPA. Similarly, Appellant’s assertion that the Court erred for
failing to apply the provisions of Section 1.1(b)(8) also fails.
The provisions of Section 1.1(b)(8) of Act 147 state that:

Any minor fourteen years of age or older and under
eighteen years of age who has been confined for
inpatient treatment on the consent of a parent or

legal guardian and who objects to continued inpa-
tient treatment may file a petition in the court of
common pleas requesting a withdrawal from or
modification of treatment. The court shall prompt-
ly appoint an attorney for such minor person and
schedule a hearing to be held within seventy two
hours following the filing of the petition, unless
continued upon the request of the attorney for the
minor, by a judge or a mental health review officer
who shall determine whether or not the voluntary
mental health treatment is in the best interest of
the minor.

(Emphasis Added)
A.H. was not confined for inpatient treatment on the con-

sent of a parent or legal guardian. She was confined for
treatment on the Order of the Court based on her diagnosed
needs for inpatient mental health treatment. She is a depend-
ent child, active in the juvenile court system and under the
umbrella of Children, Youth and Family Services for more
than four years. She was ordered into treatment to address
her established mental health problems. Even under Section
1.1(b)(1), the minor’s consent is not necessary if the parent
or legal guardian consents on the recommendation of a
physician who has examined the minor.

Furthermore, A.H. already had a hearing at which time
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this Court determined that inpatient mental health treatment
is in her best interest. At the October 13, 2004 hearing in
which permission to place the Child was found to be appro-
priate as medically necessary, the determination was made
that the Child has a diagnosed mental disorder, that the dis-
order is treatable, that it can be treated at the particular
facility where the treatment is taking place, and that the pro-
posed inpatient treatment represents the least restrictive
alternative that is medically appropriate.6 Since this deter-
mination was previously made at the dependency review
hearing, and all safeguards for the Child were in place, no
further hearing was required.7 Neither judicial economy nor
the best interests of the Child would be served by allowing
her a second bite at the apple.

Appellant asserts that Act 147, as written, fails to provide
a definition of guardian for purposes of the Act, and further,
that it provides no exceptions as to the class of protected
juveniles. Again, this Court held that Act 147 does not apply
in this case. Should the Court, on appeal, find that Act 147
does apply, the definition of guardian under Pennsylvania
law is clear. Furthermore, Act 147 did not need to provide
exceptions to the class of protected juveniles as Act 147 only
applies to juveniles who are committed to a facility under the
MHPA. Unless the child falls within the parameters of the
MHPA, Act 147 does not apply. Such is the case in this mat-
ter. A.H. is not in treatment under the MHPA. She is in treat-
ment under the auspices of the Juvenile Act.

Appellant argues that the Trial Judge should have
recused herself from the Act 147 proceeding because she
presides over the open dependency matter. As stated above,
the Child was placed in the RTF through the dependency
proceeding, not under the MHPA. Even if Act 147 were to
apply, recusal would not be appropriate. The Unified Family
Court system is designed so that each family has, to the
greatest extent possible, one judge assigned to all matters
involving that family. That judge is then in the best possible
position to know both the history and needs of each family.
As evidenced in this case, this Judge knows the family situ-
ation that caused the Child to be adjudicated dependent, the
services provided to the Child, the Child’s mental health
diagnoses and the treatment options previously provided,
both community-based and through various placements. The
Court did not err in denying the Motion to Recuse.

CONCLUSION
For all of the foregoing reasons, no reversible error

occurred and the findings and rulings of this Court should be
AFFIRMED.

BY THE COURT:
/s/Rangos, J.

1 Neither of the Child’s natural parents are fit or able to
assume the care, custody and control of this Child. In fact, in
July of 2002, the Honorable Robert J. Colville issued an
Order requiring that Termination Proceedings be initiated.
On September 5, 2002, Mother advised the Court that she
was willing to consent to the termination of her parental
rights. Father has not been involved in the Child’s life for
many years.

2 The Child has been evaluated for and received mental
health and sexual abuse counseling since 2001 through vari-
ous providers, including the CART program and WPIC
Partial Program.

3 She also received mental health services while at Ward
SIL.

4 The procedural safeguards for the juvenile underpinning
the passage of Act 147 are similar to those that govern the

Appellant’s commitment under the Juvenile Act. The Court
conducts reviews every 45 days as to the necessity of contin-
uing in-patient treatment and the Child is represented by
counsel. Full due process protections are afforded the juve-
nile at each review hearing.

5 See the Act of February 13, 1970 (P.L. 19, No. 10).

6 As required by Section 1.1,(b)(8)(I-IV) of Act 147.

7 In addition, under Act 147, review hearings are set for
every sixty (60) days. Under the Juvenile Act, review hear-
ings are set on a forty-five (45) day schedule. Appellant’s
placement will be reviewed with all the same safeguards as
were afforded in her initial placement.

In Re: J.E., a Minor
Delinquency—Juvenile Act—Possession of Firearms with-

out a License—Search and Seizure—Reasonable Suspicion

1. If a juvenile is on probation, juvenile officers are enti-
tled to search him and areas within his reach upon observing
suspicious behavior, such as nervousness and trembling,
even if the officers are present at the home with a search
warrant for another family member.

2. The Juvenile Act, 42 Pa.C.S.A. §6304, grants juvenile
officers the authority to conduct warrantless personal and
property searches of juveniles who, inter alia, are under
their supervision for a delinquent act.

3. A “personal search,” as authorized by the Juvenile Act,
is a warrantless search of the juvenile’s person and includes
the youth’s clothing and any personal property which is in
the youth’s possession or within the reach or under the con-
trol of the youth.

4. A property search in the residence of a juvenile and in
his bedroom and includes the immediate area under the
juvenile’s control is a Zone 1 search. This would include a
search under the mattress of the bed on which a juvenile is
sitting, revealing a gun. A Zone 1 search of a juvenile on pro-
bation who exhibit suspicious behaviors does not require a
warrant or consent.

5. Reasonable suspicion forming the basis for a search of
a juvenile on probation may include information that the
juvenile might have been involved in a shooting in his neigh-
borhood and might be in possession of a weapon. Generally,
factors to be taken into account in determining reasonable
suspicion for search of a juvenile include: observation of the
officer; information provided by others; activities of the
youth; information provided by the youth; experience of the
probation officer with the youth; experience of the probation
officer in similar circumstances; prior delinquent and super-
visory history of the offender; and the need to verify compli-
ance with the conditions of supervision.

6. The statute prohibiting possession of a firearm without
a license and making such possession a felony of the third
degree, 18 Pa.C.S. §6106, does not exempt juveniles. This is
so, even though juveniles are prohibited from possessing and
transporting firearms, with certain exceptions, and cannot
be licensed to possess firearms.

(Carolyn M. Corry)
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Michael W. Streily for the Commonwealth.
Michael J. Machen for the Juvenile.

No. 1793-00, Caselog No. T136023. In the Court of Common
Pleas of Allegheny County, Pennsylvania, Family Division–
Juvenile Section.

OPINION
Rangos, J., August 29, 2005—This Appeal arises from an

Order of April 14, 2005 adjudicating J.E. delinquent of
Possession of a Firearm by a Minor (18 Pa.C.S. §6110.1a) and
Possession of a Firearm without a License (18 Pa.C.S.
§6106).1 The Court deferred disposition until May 3, 2005
with permission to place the Child at George Junior
Republic or other appropriate placement. On May 3, 2005,
the Court again deferred disposition, for planning purposes,
with permission to place at the Youth Forestry Camp or
George Jr.’s Special Needs program. On May 12, 2005, the
Court entered an Order committing J.E. to the Youth
Forestry Camp.

On June 13, 2005, counsel for the Juvenile filed a Notice
of Appeal. A Concise Statement of Matters Complained of on
Appeal was filed on July 13, 2005.

CONCISE STATEMENT OF MATTERS
COMPLAINED OF ON APPEAL

Counsel for the Juvenile raises the following three mat-
ters on appeal.

1. The Trial Court erred in not granting the Motion
to Suppress because the gun was discovered
through a constitutionally impermissible search in
violation of J.E.’s rights under Article I, Section 8
of the Pennsylvania Constitution and the 4th
Amendment of the U.S. Constitution.

2. The Trial Court erred in adjudicating J.E. delin-
quent of 18 Pa.C.S. §6106 (Firearm not be Carried
without a License) because it is unreasonable to
expect that a minor could ever have a valid firearm
license.

3. If counsel erred in not properly presenting an
appellate issue in the Concise Statement or did not
preserve it for appeal, then current counsel is inef-
fective. If that is the case, the Superior Court
should address the issue, or alternatively, remand
the case for appointment of new counsel, for an
ineffectiveness hearing, or the for opportunity for
J.E. to file a new Concise Statement and for this
Court to write a new Opinion.

HISTORY OF THE CASE
On February 23, 2005, Probation Officer Jon Marzoch

filed a Petition, Caselog No. T136023, in which J.E. was
charged with the delinquent acts of Possession of a Firearm
by a Minor and Possession of a Firearm without a License
based on information provided by Police Detectives G.
Scafede and J. Gagliardi. Said Petition was scheduled for
hearing on March 10, 2005. At the March 10, 2005 hearing, it
was determined that the Crime Lab report was not yet avail-
able, and this Petition and the Petition filed for Violation of
Probation were consolidated for hearing on April 14, 2005.
After the hearing on April 14, 2005, the Court found the
Juvenile to be delinquent on the two counts charged and in
violation of his probation. Disposition was deferred until May
3, 2005 with permission to place the Child for rehabilitation
at George Junior Republic or other appropriate facility.

TESTIMONY OF PROBATION OFFICER GREG WILLIG
On February 10, 2005, at approximately 1:30 p.m.,

Probation Officer Greg Willig testified that he was present at

910 Bernd Street, in the section of Pittsburgh known as
Beltzhoover. Tr. 4 He was accompanied by Probation
Officers Ray Bauer, Christine Lisko and Robert Dassel and
by Police Officers Gagliardi and Scafeda. Tr. 6-7 All were
present incident to a valid search warrant for J.E.’s brother,
Jerrell. Jerrell is also a juvenile and was on probation. Tr. 4-
5 The door to the home was answered by the boys’ step-
mother who permitted their entry. Tr. 17 It was Step-mother
who told them that Jerrell was not home, but that J.E. was
upstairs. P.O. Willig advised Step-mother that they needed to
search the house anyway to see if Jerrell was there. Tr. 6

The Probation Officer(s) went upstairs and found J.E. sit-
ting on the edge of his bed watching television. P.O. Willig told
him to stand up and then proceeded to pat him down.
According to the Probation Officer, J.E. was very nervous and
was shaking. This raised the Probation Officer’s suspicions, so
he lifted the mattress where J.E. had been seated and found a
gun. The Probation Officer requested that Police Officer
Gagliardi take control of the weapon. Tr. 6-9 The gun was sub-
mitted to the Crime Lab and a report was issued. Lab Report
No. 050865 indicated that the gun, Serial No. NB045456, was
test fired and found to be in good operating condition. The
barrel was measured at 2 1/2 inches long. Tr. 10

On cross-examination, Probation Officer Willig con-
firmed that he is the Probation Officer in charge of warrants
and that the warrant that was issued that day was for J.E.’s
brother, Jerrell, not J.E. Tr. 14 He confirmed that the war-
rant was an order to take Jerrell into custody and deliver
him to Shuman Center pending further Order of Court. Tr. 15
Further, that the warrant had been signed by Hearing
Officer Banos for Judge Ward because Jerrell had failed to
appear for a Court hearing. Tr. 16 Probation Officer Willig
testified that he had had no prior dealings with Jerrell or J.E.
but he was aware that both boys were on probation. Tr. 16-20
The Probation Officer confirmed that he did not find the
weapon on J.E. and that he did not know to whom the weapon
belonged. Tr. 21-22

The Probation Officer further testified that when a juve-
nile is placed on probation, the juvenile is required to sign a
Conditions of Supervision form. Tr. 22, Tr. 24 One of the con-
ditions of his probation is that juvenile consents to a search
of his person at any time. Tr. 23

On redirect by the Assistant District Attorney, Probation
Officer Willig testified about his extensive experience in
doing pat-down frisks. Tr. 26-27 When J.E. started to shake,
the Probation Officer testified that he could feel him trem-
bling in his lower back. According to the Probation Officer,
based on his experience, “that is a pretty good indication that
somebody is trying to hide something.” Tr. After finishing
the pat-frisk of J.E., the Probation Officer testified that he
moved to “the immediate reach area” which is the next thing
that is searched after the person. The Probation Officer
found the firearm directly under the mattress on which the
juvenile had been sitting when the Probation Officer came
into the room. Tr. 27

When asked by Counsel for the Juvenile on recross, the
Probation Officer confirmed that, as far as he knew, J.E. was
not in violation of his probation at the time of this search. Tr.
28 However, he went on to testify that when a juvenile is on
probation, a probation officer can go to his residence at any
time and for any reason and can check the juvenile’s room
for any illegal substance that the juvenile might have.2 Tr. 29
When asked why he patted down J.E., the Probation Officer
testified that whenever he serves a warrant where there are
other children on probation, it is standard procedure to pat-
down all the children for officer safety. Tr. 30 The Probation
Officer also testified that, prior to the pat-down, he had
received information that J.E. could have been involved in a
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shooting in Beltzhoover. Tr. 31
Counsel for J.E. made a Motion to Suppress and a Motion

for a Directed Verdict. Both Motions were denied by the
Court. The Trial Court found that the Commonwealth had
made a prima facie case for possession of a firearm without a
license and possession of a firearm by a minor. The weapon
was located in J.E.’s room. The juvenile was seated on top of
the weapon which was directly beneath the mattress. As to
the Motion to Suppress, the Juvenile Act grants a probation
officer the right to search a juvenile on probation. The per-
sonal search permits a search of not just the juvenile, but the
area within the child’s reach. The Probation Officer entered
this home with information that the Juvenile may have been
involved in a shooting in Beltzhoover, and might be in posses-
sion of a weapon. The Probation Officer also observed the
Juvenile to be shaking during the pat-down, which the Officer
recognized as a nervous response that would indicate that the
juvenile was trying to hide something. The Probation
Officer’s search of the immediate area within the juvenile’s
reach resulted in the finding of the firearm. Tr. 31-33

Defense Counsel called J.E.’s Step-Mother to the stand.
Shelly C. testified that she has been J.E.’s Step-Mother for
the past 11 years. According to Step-Mother, J.E. has a
“shaking disease.” According to Step-Mother, J.E. shakes all
the time. “He shakes if he is yelled at.” Tr. 36
Notwithstanding her testimony, Step-mother was unable to
provide the Court with either a name for the disease, a writ-
ten diagnosis, or any medical records in support of her testi-
mony. Tr. 36-37 The Court found this testimony to be unper-
suasive and irrelevant to the Probation Officer’s decision
since the Court had no evidence to suggest that the Probation
Officer had knowledge of any such disorder when he made
his decision. The Court found that Step-Mother’s testimony
did not alter the decision to deny the Motion to Suppress or
the Motion for Directed Verdict. Tr. 37-38

The Trial Court found the Juvenile delinquent on both
charges, Possession of a Firearm, and Possession of a
Firearm without a License. In addition, the Court also deter-
mined that the Juvenile was in violation of his probation.
That ruling has not been appealed. Tr. 44-45

DISCUSSION
The first issued raised on appeal by the Juvenile concerns

the alleged unconstitutionality of the search conducted by
the Probation Officer that resulted in the finding of the
firearm.

The probation officer’s authority to conduct personal and
property searches of those under their charge is an essential
element of community protection. The Juvenile Act, 42
Pa.C.S.A. §63043 (pertaining to Powers and Duties of
Probation Officers) grants juvenile probation officers
authority to conduct warrantless personal and property
searches of youth who are:

1. Under their supervision for a delinquent act or
pursuant to a Consent Decree;

2. Taken into custody pursuant to 42 Pa.C.S.A.
§6342;

3. In the process of being detained pursuant to 42
Pa.C.S.A.§6304,§6325 or §6331; or

4. The subject of an intake process conducted pur-
suant to 42 Pa.C.S.A. §6304 and §6331.4

A “personal search” is defined as a warrantless search of
a youth’s person, including but not limited to, the youth’s
clothing and any personal property that is in the youth’s pos-
session, within the reach, or under the control of the youth.
42 Pa.C.S. §6304 (c) A “property search” is defined as a war-

rantless search of real property, vehicles or personal proper-
ty that is in the possession or the control of a child. Pa.C.S.
§6304 (c). Residence searches are divided into three zones:
zones 1 and 2 are those portions of the residence that the
youth has exclusive control over (or shared access with oth-
ers). Zone 3 is the area of the residence to which the juvenile
has no access. Zone 3 cannot be searched without a warrant
or the consent of the person having control over that area.

In this case, the Probation Officer found the Juvenile in
his room, at his home. During the pat-down, the Juvenile’s
apparent nervousness and shaking caused the Probation
Officer, based on his experience, to become suspicious.
Incident thereto, he searched the immediate, surrounding
area within the Juvenile’s reach and found the firearm
directly under the mattress on which the Juvenile had been
seated watching the television. The warrantless search of the
immediate area would qualify as a Zone 1 search.

In further support of the Probation Officer’s reasonable
suspicion warranting his search of the immediate area, the
Probation officer testified that he had information that the
Juvenile might have been involved in a shooting in the
Beltzhoover area, and that he might be in possession of a
weapon. As determined by caselaw, any of the following fac-
tors may be taken into account when determining reasonable
suspicion:

1. The observation of the officer;

2. Information provided by others;

3. The activities of the youth;

4. Information provided by the youth;

5. The experience of the probation officer with the
youth;

6. The experience of the probation officer in simi-
lar circumstances;

7. The prior delinquent and supervisory history of
the offender; and

8. The need to verify compliance with the condi-
tions of supervision.

See Commonwealth v. Altadonna, 817 A.2d 1145 (Pa.Super.
2003); Commonwealth v. Moore, 805 A.2d 616 (Pa.Super.
2002) and Shaw v. Pennsylvania Board of Probation and

Parole, 744 A.2d 382 (Pa.Cmwlth. 2000).
Based on the testimony of the Probation Officer, the Court

found the search of J.E. warranted under factors 1, 2, 3, 6
and 8.

The second issue raised by Appellant is the Court’s find-
ing the Juvenile delinquent on the charge of Possession of a
Firearm without a License (18 Pa.C.S.§6106). The statute
defines the Offense as follows:

(1) Except as provided in paragraph (2), any per-
son who carries a firearm in any vehicle or any per-
son who carries a firearm concealed on or about his
person, except in his place of abode or fixed place
of business, without a valid and lawfully issued
license under this chapter commits a felony of the
third degree. (18 Pa.C.S. §6106(a)(1))

There is nothing in the statute that exempts a juvenile from
this requirement. None of the exceptions set forth under
§6106(b) exempts a juvenile from the requirement to have a
license. If the legislature had wanted to exempt juveniles, it
could have done so specifically. In other provisions related to
firearms, the legislature specifically enumerated exemp-
tions. For example, in §6110.1 dealing with possession of a
firearm by a minor, §6110.1(a) states that except as provided
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in subsection (b), a person under the age of 18 shall not pos-
sess or transport a firearm anywhere in this Commonwealth.
The exceptions list under Subsection (b) state that the provi-
sions of (a) do not apply in the case of a minor in possession
of a firearm who is under the supervision of a parent, grand-
parent, legal guardian or adult acting with the express con-
sent of the minor’s custodial parent or legal guardian and the
minor is engaged in lawful activity, including safety training,
lawful target shooting, engaging in organized competition
involving the use of a firearm or the firearm is unloaded and
the minor is transporting it for a lawful purpose.5 Since no
exceptions are made in Section 6106 for juveniles,
Appellant’s argument must fail.

The third issue raised on appeal is ineffective assistance
of counsel in failing to properly preserve issues for appeal.
J.E. was represented by an experienced Assistant Public
Defender at the trial. His counsel raised a Motion to Suppress
and a Motion for Directed Verdict.6 Both were denied based
on the evidence. Counsel cannot append a catch-all issue on
appeal in an effort to obtain a second chance at the trial court
level, an option any litigator would relish.

CONCLUSION
For the foregoing reasons, the Order of April 14, 2005

should be AFFIRMED.
BY THE COURT:
/s/Rangos, J.

1 On March 10, 2005 the Petition for Violation of Probation
was consolidated for hearing with the Firearms Petition on
April 14, 2005.

2 Probation Officer Jon Marzoch was also in the Courtroom.
He provided the Court with a signed copy of the Allegheny
County Family Division–Juvenile Section Conditions of
Supervision form executed by J.E. on December 1, 2004.
Under the Community Protection Conditions number 5, the
child is not permitted to possess or employ firearms,
weapons, or other instruments of crime. Under No. 7, the
juvenile must submit to a search by the probation officer as
directed. And under No. 8, the child is not permitted to pos-
sess or consume alcohol, marijuana, cocaine or any other
illegal drug. According to Probation Officer Marzoch, the
Juvenile admitted to using marijuana. Tr. 42-43

3 On appeal, the Juvenile does not challenge the constitution-
ality of the Juvenile Act.

4 Further, 42 Pa.C.S.A. §6304(a.1)(3) states that: “No viola-
tion of this section shall constitute an independent ground
for suppression of evidence in any proceeding.”

5 Appellant does not argue that any of these exceptions apply
in this case.

6 In order to succeed on an ineffectiveness of counsel claim,
a defendant must establish that the underlying claim is of
arguable merit, counsel’s course of action lacked any reason-
able basis for advancing his client’s interests, and defendant
suffered prejudice as a result. U.S.C.A. Const.Amend.6.
(cited in Comm. of PA v. Baker, 880 A.2d 654, 2005 WL
1713177, 2005 Pa.Super. 269).
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Harold Mendlowitz v.
Barbara Mendlowitz

Divorce—Declaratory Judgment Action—Postnuptial

Agreement—Assets and Debt

1. A spouse receiving certain marital assets under a post-
nuptial agreement is responsible for the debt attached to
those assets, even though the agreement does not specifical-
ly address the division of debt. Husband and Wife entered
into a postnuptial agreement whereby each agreed that, in
the event of a divorce, each was to receive marital assets
titled solely in his or her name. No provision was made for
the division of debt in the event of divorce. Following sepa-
ration, Wife filed a declaratory judgment action and
Husband filed a complaint in divorce. The two actions were
consolidated and property distribution under the agreement
was heard by the permanent master. At the time of separa-
tion, the marital residence, which was subject to a mortgage
and home equity line of credit, was titled solely in Wife’s
name. While Wife was entitled to the residence under the
agreement, she argued Husband should be responsible for a
portion of the existing debt on the residence, particularly
when some of the debt was used by Husband to acquire
assets in his sole name. The court rejected Wife’s claim.
Contract law precludes a court from injecting its own terms
to the parties’ agreement, and the intention of the parties
was for each to receive the net equity value of assets titled in
their respective names. Pennsylvania law holds that debt fol-
lows the asset and, therefore, Wife was solely responsible for
the debt on the residence titled in her name only.

2. Artwork which is incapable of being titled was deemed
to be joint property under the parties’ postnuptial agreement
and, therefore, to be divided equally between the parties
upon divorce.

3. Claims for breach of a postnuptial agreement and fraud
may be barred by the four-year statute of limitations. Under
the parties’ agreement, Wife asserted that Husband was
required to title certain property in joint names, to be divid-
ed equally in the event of divorce. At the time of separation,
this property remained titled in Husband’s name only. Wife
raised breach of contract and fraud claims against Husband
in her declaratory judgment action. The court dismissed
these claims because Wife did not file her action until four
years and five months after she became aware that Husband
had failed to transfer the property to joint names.

4. Unlike debts which attach to assets to be distributed in
accordance with a postnuptial agreement, credit card debt
may be allocated by the court under the Divorce Code even
though the agreement does not make provision for the divi-
sion of such debt. The court ordered Husband to reimburse
Wife for post-separation payments she made on his individ-
ual credit card debt. The court held that there was nothing in
the agreement that precluded it from allocating this debt to
Husband, and Wife’s payments were clearly not a gift to
Husband, as they were made after the parties separated and
in order to maintain Wife’s credit rating.

(Sophia P. Paul)

Frederick N. Frank for Plaintiff/Husband.
Charles Avalli for Defendant/Wife.

FD 03-8486-008. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Family Division.
Todd, J., July 29, 2005.

C A P S U L E  S U M M A R I E S
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In Re: J.B., a Minor
Act 21 of 2003, 42 Pa.C.S.A. §6401—Involuntary Civil

Commitment of Juvenile Sex Offender—Constitutionality of

Statute—Ex Post Facto Law—Retroactive Effect of Statute—

Bill of Attainder—Cruel and Unusual Punishment—

Due Process of Law—Equal Protection—Privacy of

Psychological Records

1. Act 21 of 2003, 42 Pa.C.S.A. §6401, which provides for
the civil commitment of certain juvenile sex offenders who
remain in delinquent placements at age twenty, is constitu-
tional, as it is a civil commitment scheme intended to restrict
the freedom of dangerously mentally ill persons. As such, Act
21 meets a legitimate, nonpunitive government objective.

2. Act 21 does not have retroactive effect, for purposes of
determining whether it is an ex post facto law (i.e., a crimi-
nal law which punishes conduct that occurred prior to the
passage of the law). Instead, Act 21 permits involuntary con-
finement based on a determination that a person currently
suffers from a mental abnormality and is likely to pose a
future danger to the public, even though the sex offenses for
which the person was placed in delinquent placement
occurred prior to the enactment of Act 21.

3. A juvenile who sexually molested his younger sister,
who continues to have sexual fantasies about his younger sis-
ters and violent sexual fantasies about adult women, and
who admits that he would commit sexual offenses in the
future if given a chance, meets the criteria for involuntary
civil commitment under Act 21, as a person with a mental
abnormality who poses a future danger to the public.

4. Act 21 does not impose a punishment, but instead
requires involuntary commitment for treatment after a civil
commitment hearing. As it does not impose a punishment,
Act 21 cannot constitute a bill of attainder, which is a legisla-
tive imposition of punishment without a trial. Likewise, for
the same reason, civil commitment under Act 21 does not
constitute cruel and unusual punishment.

5. The difficulty of determining whether particular con-
duct meets a specific standard set forth in a statute does not
render the statute unconstitutionally vague. Instead, a court
ruling on a challenge to a statute for unconstitutional vague-
ness must consider the essential fairness of the statute and the
impracticality of drafting the statute with greater specificity.

6. Act 21 is not unconstitutionally vague in permitting civil
commitment of juvenile sex offenders based on a mental
abnormality or personality disorder which caused the individ-
ual to commit a sexual offense. This is because the statute
requires evidence of past sexually violent behavior and a pres-
ent mental condition which creates the likelihood of such
behavior in the future, if the person is not incapacitated. These
standards adequately define the class of persons to which Act
21 applies, for purposes of constitutional analysis, given the
discretion accorded to state legislatures by the courts in areas
fraught with medical and scientific uncertainty.

7. Civil commitment of a juvenile sex offender under Act
21 does not unconstitutionally impinge on the juvenile’s lib-
erty interest. Rather, an individual’s interest in avoiding
physical restraint may be overridden, even in the civil con-
text, where the safety of the general public is threatened by
persons who are unable to control their behavior, if the con-
finement takes place pursuant to proper procedures and evi-
dentiary standards.

8. Act 21 provides the procedural safeguards required to
meet due process standards for civil commitment, in provid-

ing for: 1) representation by counsel, the right to confront
and cross-examine all witnesses, the right to refuse to testi-
fy, and the right of juveniles to present evidence on their own
behalf (42 Pa.C.S.A. §6403(c)); 2) an open hearing on the
record, and a decision by the court within five days of the
hearing (42 Pa.C.S.A. §6403(d)); 3) commitment only if it is
proven by clear and convincing evidence that the individual
has a mental abnormality or personality disorder which
results in serious difficulty in controlling sexually violent
behavior, and which makes the person likely to engage in an
act of sexual violence (42 Pa.C.S.A. §6403(c)); and 4) annual
re-evaluation and review of a commitment determination.
(42 Pa.C.S.A. §6404(b)).

9. Although Act 21 civil commitment only applies to juve-
niles who reach age twenty while still under the control of
the Juvenile Court system for one of several designated sex-
ual offenses, it does not violate the Equal Protection clause
of the Constitution. The involuntary commitment of a limit-
ed subclass of dangerous persons is not inconsistent with
ordered liberty.

10. The use of a juvenile sex offender’s counseling and
therapy records to make a determination as to whether he
should be civilly committed under Act 21 does not violate the
juvenile’s right to the privacy of his psychological records,
where the records were intended to be disclosed to third par-
ties. The juvenile was advised that reports concerning his
treatment at the facility where he was placed would be pro-
vided to the court, and he was present and represented by
counsel at reviews of his commitment to the facility where
such reports were presented to the court.

(Carolyn M. Corry)

Paul Moulter for the Commonwealth.
James J. Robertson for the Appellant.

No. 490-00. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Family Division–Juvenile Section.

OPINION
Rangos, J., September 28, 2005—This matter came before

the Court on June 6, 2005 incident to the provisions of Act 21
of 2003, 42 Pa.C.S.A. §6401 et seq. (hereinafter “Act 21”). Act
21 provides civil commitment procedures for certain juve-
nile sex offenders who remain in delinquent placements at
age twenty. Act 21 was enacted on August 14, 2003 and
became effective on February 10, 2004.

I. INTRODUCTION
At the outset of the hearing, the following Stipulations

were entered:
1. J.B. is twenty years old;

2. J.B. was placed, by this Court, at Cove Prep as a
result of an adjudication which meets the statutory
requirements of Act 21;

3. The incident which lead to his adjudication
occurred prior to the enactment of Act 21;

4. The testimony taken at the preliminary hearing
would be incorporated as of record in this proceeding.

After hearing testimony from J. Samuel Murray, J.B.’s
Probation Officer, Gary Hazy, J.B.’s therapist at Cove Prep,
William G. Allenbaugh, II, the psychologist appointed by the
Sexual Offender’s Assessment Board (hereinafter “SOAB”),
and Dr. Ronald Neeper, treating psychologist at Cove Prep,
the Court issued an Order on June 8, 2005 finding that the
County had, by clear and convincing evidence, established
the criteria set forth under Act 21. The Court further ordered
that J.B. be committed for a period of one (1) year to the
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Pennsylvania Sexual Responsibility and Treatment
Program, at a facility designated by the Commonwealth of
Pennsylvania, Department of Public Welfare pursuant to 42
Pa.C.S.A. §6403(d), and that a review hearing be scheduled
on or before May 6, 2006.

Appellant filed a timely Notice of Appeal on June 30, 2005
and a Concise Statement of Matters Complained of on
Appeal on July 29, 2005.

II. STATEMENT OF MATTERS
COMPLAINED OF ON APPEAL

Appellant asserts that the Trial Court erred and commit-
ted a gross abuse of discretion when it failed to dismiss the
Petition filed against J.B., and instead applied Act 21
retroactively, in violation of 1 Pa.C.S.A. §1926.

Appellant next asserts that Act 21 is unconstitutional for
each reason articulated at the hearing by Appellant’s coun-
sel, specifically:

1. Act 21 violates state and federal constitutional
protection against ex post facto laws;

2. Act 21 violates J.B.’s right to criminal due process;

3. Act 21 violates J.B.’s right to privacy;

4. Act 21 violates J.B.’s right to equal protection
under the law;

5. Act 21 violates J.B.’s right to constitutional pro-
tection against laws that are vague;

6. Act 21 violates J.B.’s right to constitutional pro-
tection against cruel and unusual punishment;

7. Act 21 violates J.B.’s right to constitutional pro-
tection against laws that are bills of attainder; and

8. Act 21 violates J.B.’s right to constitutional pro-
tection against double jeopardy.

III. PROCEDURAL HISTORY
On March 13, 2000, the Office of Children, Youth and

Families (“OCYF”) filed a Petition for Dependency for four
children, J.B. (d.o.b. 1/12/85), and his siblings, V.B. (d.o.b.
1/26/86), M.B. (d.o.b. 4/15/88) and Ja.B. (d.o.b. 4/13/94). The
four children were referred to OCYF on 2/22/00 due to alle-
gations that J.B. sexually molested his sister, M.B. J.B.
admitted to the alleged misconduct. With the consent of his
parents, J.B. was placed outside the home. OCYF subse-
quently learned that the parents had allowed J.B. back into
the home, where he had full access to his younger siblings.
The three siblings, all girls, were removed from the home
and placed in foster care pending the Dependency Petition
hearing on April 14, 2000.

On April 14, 2000, the Court appointed conflict counsel
for J.B., and ordered that all four children remain in their
out of home placements. The Petition hearing was continued
to June 2, 2000 to allow J.B.’s appointed counsel an opportu-
nity to prepare. However, on May 18, 2000, J.B. was commit-
ted to Shuman Detention Center on charges of Involuntary
Deviate Sexual Intercourse, Rape, Aggravated Indecent
Assault, Indecent Assault, Terroristic Threats and Incest.
Based on the serious nature of the charges, he was detained
at Shuman Center.1

The Juvenile Delinquency Petition, filed at T112835,
alleged the following counts:
Rape Section 3121a6 F-1(2 counts)
Invol. Dev. Sexual Inter. Section 3123a6 F-1
Incest Section 4302 F-2(2 counts)
Aggr. Indec. Assault Section 3125a6 F-2
Indec. Assault Section 3126a7 M-1(2 counts)
Terroristic Threats Section 2706 M-1

On May 19, 2000, after a full hearing, the Court adjudicat-
ed J.B. delinquent on the following acts: Indeviate Sexual
Intercourse, Incest (two counts), and Aggravated Indecent
Assault. On May 25, 2000, an Order was entered deferring
disposition with permission to place J.B. at Harborcreek and
instructing probation to schedule both psychiatric and psy-
chological evaluations for J.B.

At subsequent review hearings, the Court was informed
that J.B. was struggling in treatment. At an August 2, 2002
placement review hearing, Harborcreek reported that J.B.
had engaged in inappropriate sexual behavior with another
resident and had to restart the program. As of February 13,
2003, due to continued problems with treatment, J.B. was
stepped up to the Harborcreek Intensive Treatment Unit.

For a period of time, J.B. appeared to be making treatment
progress. At a review hearing on June 26, 2003, J.B. was
released from Harborcreek and committed to Adelphoi
Village Bennette House. Subsequently, on September 25,
2003, J.B. was released from Bennette House and committed
to Adelphoi Village Supervised Independent Living Program.
However, on November 28, 2003, J.B. was returned to
Shuman Detention Center for failure to adjust to the Adelphoi
Village Independent Living Program. On December 2, 2003,
J.B.’s Probation Officer filed a Failure to Adjust Petition
based on an incident in which J.B. allegedly threatened to
sexually assault someone if given an opportunity. The Petition
further alleged that J.B. continued to display deviant sexual
arousal toward children, and failed to maintain the mandato-
ry daily journal entries with the requisite detail and honesty.

On December 8, 2003, an Order was issued requiring J.B.
to undergo an updated psychiatric evaluation. After the updat-
ed evaluation, the Court determined that J.B. was in need of
additional treatment. On January 12, 2004, J.B. was transport-
ed to Cove Prep, a treatment program for juvenile sex offend-
ers located on the grounds of Torrance State Hospital.

Since his placement at Cove Prep, J.B. has had regular
Placement Review hearings. The Placement Review Order
of May 25, 2004 notes that J.B. continued to refuse treatment
and continued his active fantasies and sexual behavior even
with medication. On August 24, 2004, the Placement Review
Order indicates that J.B. was still not invested in treatment
and continued with fantasies and inappropriate sexual
behaviors. Likewise, on November 22, 2004, the Placement
Review Order found that J.B. had made no efforts in treat-
ment since the last review, continued to have rape fantasies
and was now exhibiting self-mutilating behaviors. In accor-
dance with Act 21, a referral was made to the SOAB.

After the Act 21 referral was made, a March 1, 2005
Placement Review Order indicates that J.B. began to make
an effort in treatment, however he remained at a very high
risk of re-offending. Based on his age, Probation recommend-
ed and this Court ordered, that J.B. be referred for independ-
ent living skills while in treatment. On May 21, 2005, his last
review before the Act 21 hearing, this Court found that J.B.
continued to demonstrate serious sexual offender behaviors.

On March 17, 2005, an Act 21 pre-hearing conference was
held and an initial hearing was scheduled for April 11, 2005.
On March 22, 2005, counsel was appointed to represent J.B.
at the initial hearing pursuant to 42 Pa.C.S.A. §6538.

On April 11, 2005, an Order was entered finding that a
prima facie case had been made that J.B. was in need of con-
tinued involuntary treatment, and, in accordance with the
provisions of Act 21, the County Solicitor was directed to file
a Petition for Involuntary Commitment to be heard on June
6, 2005. In compliance with the April 11, 2005 Order, on May
23, 2005, the Allegheny County Department of Human
Services, Office of Behavioral Health filed a Petition for
Involuntary Commitment pursuant to Act 21.
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The Involuntary Commitment hearing was held on June 6,
2005. As a result of testimony and evidence offered at that hear-
ing, this Court issued an Order on June 8, 2005 finding, by clear
and convincing evidence, that J.B. met the criteria under Act 21
and committing him for a period of one year to the Department
of Public Welfare, Pennsylvania Sexual Responsibility and
Treatment Program. The Order also provided for a review
hearing to be scheduled on or before May 6, 2006.

IV. INVOLUNTARY COMMITMENT HEARING
A. Testimony of J. Samuel Murray, J.B.’s Probation Officer

Mr. Murray testified that on May 31, 2005, at the sixteen
(16) month review concerning J.B.’s commitment to and
treatment at Cove Prep, testimony indicated that J.B. contin-
ued to exhibit serious sexual offender behaviors indicating
the need for further treatment. After that review hearing,
the Court ordered that J.B. remain at Cove Prep and sched-
uled another review for August 30, 2005. Tr. 5

B. Testimony of Gary Hazy, J.B.’s Cove Prep Therapist
Mr. Hazy testified that J.B. entered Cove Prep on January

14, 2004. Issues regarding confidentiality were discussed with
J.B. by his first therapist, Ms. Yuhas, and then two months later
with Mr. Hazy when he assumed responsibility for J.B.’s ther-
apy. Mr. Hazy testified that he explained to J.B. that he is a
mandated reporter and that if, during the course of treatment
J.B. admitted to any offending behaviors or victimization he
would have to report any such admission to not only OCYF, but
also to J.B.’s probation officer. Mr. Hazy also advised J.B. that
he would be making reports to the Court, both directly, and
through J.B.’s individual service plans. According to Mr. Hazy,
J.B. understood these guidelines.2 Tr. 42

Mr. Hazy testified that as J.B.’s therapist, he sees him
individually, develops his treatment plans, and reports J.B.’s
progress to the Court. Until March of 2005, Mr. Hazy also
had J.B. in group counseling sessions. Tr. 7 Mr. Hazy also
sends the Probation Officer information necessary for eval-
uations and placement review hearings. Mr. Hazy further
testified that he provided the records that were sent to the
SOAB pursuant to Act 21.3 Tr. Exhibit C-1.

Mr. Hazy described Cove Prep as a 34 bed treatment
facility. Each resident at Cove Prep is provided a single room
which is secured from the outside. Rooms are alarmed each
evening. Each unit is staffed 24 hours a day with a day and
evening ratio of 1 staff to 6 residents. During the nighttime,
when residents are to be sleeping, the ratio is 1 staff to 4 res-
idents. Each resident must maintain no less than an arm’s
length distance from one another in order to assure safe per-
sonal space. Residents are not permitted to touch one anoth-
er or any staff member. No female staff are permitted to be
alone on any unit. Tr. 36-37

At Intake, each of the residents receives a handbook out-
lining the rules of the facility. Mr. Hazy testified that J.B. not
only would have received a copy of the handbook, but would
have gone over the rules with an intake worker upon arrival.
In addition, each juvenile takes a “rules test” to prove com-
petency and understanding of the rules. Because of his bor-
derline I.Q., J.B. is placed on a specialized unit that utilizes
more structure and provides more explanation. On J.B.’s
unit, the rules are constantly re-iterated. Mr. Hazy testified
that he believes J.B. understands the facility’s rules. Tr. 37-38

According to Mr. Hazy, in the six months prior to the Act
21 hearing. J.B. had incidents of running into other peers at
line-up both while inside the facility or outside. While he
tried to make these incidents look accidental, Mr. Hazy tes-
tified that J.B. admits to using these run-ins for masturbato-
ry fantasies in the evening.4 J.B. also exhibits this same
behavior with the staff. On numerous occasions, J.B. has
made comments that he wants to sexually offend with female

staff. Tr. 39 According to Mr. Hazy, it is unclear if J.B. makes
these comments because he is looking for a consequence or
if he is trying to keep the female staff members safe. Mr.
Hazy testified that J.B. says things like:

I want to grab [their] butt. I want to have oral sex
with [them] or have [them] have oral sex with me;
and if [they] won’t do it, I will force [them] to.

Tr. 39

Mr. Hazy did affirm that while J.B. has not sexually
offended staff at Cove Prep, he has invaded the personal
space of numerous staff to the extent that staff feel uncom-
fortable in his presence at times. Mr. Hazy explained that
J.B. is required to maintain a journal each night, the contents
of which are discussed at J.B.’s individual counseling ses-
sions. Tr. 40 J.B. admits in his journal that he uses those staff
encounters to fantasize also. Tr. 40

C. Testimony of William G. Allenbaugh, II, Psychologist
Mr. Allenbaugh, a licensed psychologist who has served on

the SOAB since 1996 and conducted over 800 sexual offender
evaluations, testified as an expert witness for the County. He
conducted an assessment of J.B. for the SOAB, but did not
meet with J.B. because J.B. exercised his constitutional right
not to participate. The assessment consisted of a review of the
case information provided to him by an SOAB investigator.
Based on the information provided, Mr. Allenbaugh was able
to determine that J.B. met the criteria for involuntary com-
mitment under Act 21. Tr. 46 Mr. Allenbaugh testified that in
making his assessment, he gave greater weight to the more
recent evaluations, rather than to past evaluations, in order to
take into consideration the benefit of treatment already
received. Also, the more recent evaluations provide current
documentation as to whether or not J.B. is able to control his
sexually deviant behaviors. Tr. 46-47

After reviewing the information provided, Mr.
Allenbaugh concluded, to a reasonable degree of medical
certainty, that J.B. has a “mental abnormality,” namely
pedophilia, non-exclusive type–females. By non-exclusive,
Dr. Allenbaugh explained that J.B. is not just attracted to
prepubescent children, but other age groups, as well. The
majority of his sexual behavior, both overt and covert, has
been directed towards women. After a review of the record,
Mr. Allenbaugh was able to confirm the diagnosis originally
made by Dr. Neeper in December of 2003.

Mr. Allenbaugh also concluded after his assessment that
J.B. is not able to control his behavior. Mr. Allenbaugh noted
that after more than 4 years in treatment, J.B. continues to
fantasize about his 11 year old sister. Tr. 47-48 Based on his
poor response to treatment, Mr. Allenbaugh testified to a
reasonable degree of certainty, that J.B. would engage in
sexually violent behavior if he was released. Tr. 48 Mr.
Allenbaugh summarized the reasons for his conclusion that
J.B. met the criteria for Act 21 as follows:

1. J.B. has been in treatment since 2000;

2. J.B. has been moved from facility to facility
because of ongoing inappropriate sexual behaviors;

3. J.B. has made a poor response to treatment and,
for periods of time, declined treatment; and,

4. J.B. continues to admit to fantasies regarding
both staff and his prior victims.

Tr. 49

According to Mr. Allenbaugh, releasing J.B. at this time,
prior to successful treatment, would be premature. Mr.
Allenbaugh believes it would be appropriate to continue
J.B.’s commitment under Act 21 and re-evaluate J.B.’s
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progress and mental status in a year. Tr. 50

D. Testimony of Dr. Ronald Neeper
Dr. Neeper testified that he has been treating J.B. for over a

year. In the last six months, Dr. Neeper testified that he has not
seen any substantial improvement that would lead him to
believe that J.B. is ready for discharge. According to Dr.
Neeper, J.B. consistently reports that he masturbates to fan-
tasies of children and female staff, often with violent sexual
themes. Despite knowing that this behavior is problematic, J.B.
maintains this deviant sexual interest which is, according to Dr.
Neeper, a primary risk for reoffense at his age. Despite J.B.’s
knowledge of the consequences of his behavior, and despite
ongoing treatment efforts, J.B. remains high risk. According to
Dr. Neeper, J.B.’s therapists have attempted to engage J.B. in a
variety of treatment techniques. Each time they try a different
therapeutic technique, J.B. develops a “sense of apathy and
sabotages treatment, in essence, with his lack of effort.” Tr. 58.
According to Dr. Neeper, J.B. has demonstrated no motivation
to engage in specific therapies that would reduce his risk of
reoffending. In fact, Dr. Neeper testified that J.B. has done the
exact opposite. J.B reinforces his deviant sexual interests, plac-
ing himself at an even higher risk of reoffending. Tr. 56-58

Dr. Neeper testified as to J.B.’s full mental health diagno-
sis. J.B.’s primary diagnosis on Axis I is a pervasive devel-
opmental disorder. He has many features of Asperger’s
Syndrome.5 He also has sufficient chronic difficulties with
depression to meet the criteria for dysthymia and symptoms
consistent with attention deficit disorder.6 Most relevant to
Act 21, J.B. has also been diagnosed with pedophilia, non-
exclusive type, which causes him to maintain deviant sexual
interest in children and adults. Tr. 59 Dr. Neeper testified
that as recently as five days before the hearing, J.B.
acknowledged that he has persisted in masturbating to
deviant fantasies that include violent acts towards female
staff, ideations of physically harming staff, as well as mas-
turbating to fantasies of children. Tr. 60 J.B. persists in using
intimidating staring with female staff and one of the female
staff can not be assigned to J.B.’s unit as J.B. has said that if
she is, he would make an attempt to harm her. Tr. 61-62

According to Dr. Neeper, J.B. has been non-compliant with
his therapy and has intentionally contravened his therapy.
When asked if J.B. could control his sexual urges, Dr. Neeper
testified that at the present time, he has “a lot of difficulty.”
However, if J.B. committed himself to therapy, Dr. Neeper
anticipates that J.B. could make better progress.7 Tr. 63-64

After consideration of the testimony and record, this Court
issued an Order on June 8, 2005 finding that the Constitutional
objections made by Appellant were without merit, and further
finding that the criteria for Act 21 had been met. Consistent with
42 Pa.C.S.A. §6403(d), and with the protection of the public safe-
ty and, the appropriate control, care and treatment of the person,
the Order committed J.B. for a period of one (1) year to the
Pennsylvania Sexual Responsibility and Treatment Program.

DISCUSSION
Statutes have a strong presumption of constitutionality and

one who challenges the constitutionality of an Act of the
General Assembly bears a heavy burden of persuasion.
Legislation will not be declared unconstitutional unless it
clearly, palpably, and plainly violates the Constitution and a
mere showing of difficulty in determining whether conduct is
within the definition will not suffice to meet this heavy burden.
See Commonwealth v. Sterling, 496 A.2d 789 (Pa.Super. 1985);
See also Graynes v. City of Rockford, 408 U.S. 104 (1972).

Appellant asserts that Act 21, as written, which is a civil
commitment statute, is unconstitutionally vague, violates
J.B.’s right to due process and equal protection, constitutes
cruel and unusual punishment, and violates the prohibitions

against bills of attainder, ex post facto laws and double jeop-
ardy. Appellant is incorrect on all counts.

The United States Supreme Court addressed the constitu-
tional issues raised by Appellant in Kansas v. Hendricks, 521 US
346 (1997). In Hendricks, the Defendant was convicted of inde-
cent liberties with a child. He was committed to the custody of
the Secretary of Social and Rehabilitation Services based on the
finding by a jury that he was a sexually violent predator under
the Kansas Sexually Violent Predator Act, Kan.Stat.Ann. §59-
29a01 et seq. (1994)(“Kansas Act”) The Supreme Court held that
the Kansas Act’s definition of “mental abnormality” satisfied the
substantive due process requirements for a civil commitment,
and that the proceedings established by the Act did not consti-
tute “criminal” proceedings. 521 U.S. at 361-362.

Many of the Constitutional challenges raised by J.B., specif-
ically, his bill of attainder, ex post facto, double jeopardy and
cruel and unusual punishment arguments, are premised on the
supposition that Act 21 is a penal statute, not a civil statute.
Nothing on the face of Act 21 suggests that the Pennsylvania
Legislature sought to create anything other than a civil com-
mitment scheme. As the Supreme Court said in Hendricks,
“[t]he manifest intent will be rejected only if [the litigant] pro-
vides the clearest proof that the scheme is so punitive in pur-
pose or effect as to negate Kansas’ intention to deem it civil.”
Hendricks, 521 U.S. at 361, citing United States v. Ward, 448
U.S. 242,248-249 (1980). The Hendricks Court went on to state:

Commitment under the [Kansas] Act does not
implicate either of the two primary objectives of
criminal punishment: retribution or deterrence. Its
purpose is not retributive: It does not affix culpabili-
ty for prior criminal conduct, but uses such conduct
solely for evidentiary purposes; it does not make
criminal conviction a prerequisite for commitment;
and it lacks the scienter requirement, an important
element in distinguishing criminal and civil statutes.
Nor can the [Kansas] Act be said to act as a deter-
rent, since persons with a mental abnormality or per-
sonality disorder are unlikely to be deterred by the
threat of confinement. The conditions surrounding
confinement—essentially the same as conditions for
any civilly committed patient—do not suggest a puni-
tive purpose. Although the commitment scheme here
involves an affirmative restraint, such restraint of
the dangerously mentally ill has been historically
regarded as a legitimate, nonpunitive objective. The
confinement’s potentially indefinite duration is
linked, not to any punitive objective, but to the pur-
pose of holding a person until his mental abnormali-
ty no longer causes him to be a threat to others. He is
thus permitted immediate release upon a showing
that he is no longer dangerous, and the longest he can
be detained pursuant to a single judicial proceeding
is one year. The State’s use of procedural safeguards
applicable in criminal trials does not in itself turn the
proceedings into criminal prosecutions.

Hendricks, at 347-348, citing Allen v. Illinois, 478 U.S.
364,372 (1986)

In taking measures to restrict the freedom of the danger-
ously, mentally ill person, the State is meeting a legitimate,
nonpunitive governmental objective. The mere fact that a
person is detained does not inexorably lead to the conclusion
that the government has imposed a “punishment.” Id. at 363.
For double jeopardy purposes, “[i]f an individual otherwise
meets the requirements for involuntary civil commitment,
the State is under no obligation to release the individual sim-
ply because detention would follow a period of incarcera-
tion.”8 Id. at 370. The Hendricks court held that the involun-



february 3 ,  2006 page 25Supplement to The Lawyers Journal

tary confinement resulting under the Kansas Act was not
punitive in nature, thus precluding any finding of double
jeopardy or ex post facto violations. Id. at 368.

For purposes of ex post facto analysis, Pennsylvania’s Act
21 statute, like that of the Kansas Act, does not have retroac-
tive effect, but rather permits involuntary confinement based
on a determination that the person currently suffers from a
mental abnormality and is likely to pose a future danger to the
public. “To the extent that past behavior is taken into account,
it is used…solely for evidentiary purposes.” 521 U.S. at 371. In
Hendricks, Appellant had a long history of sexually molesting
children. When he was scheduled to be released from prison,
Hendricks admitted that he suffered from pedophilia and that
he could not control his urges. Id. at 360. Similarly, J.B. has
admitted to his therapists that he continues to have sexually
violent fantasies about children (and adult women) and has
indicated that he would re-offend if given the chance. J.B.
admits that he sexually molested his two younger sisters and
still fantasizes about them. The Pennsylvania Supreme Court
found that sexual abuse of a family member (i.e. incest)
increases the risk of recidivism. See Commonwealth v.

Haughwout, 837 A.2d 480, 486 (Pa.Super. 2003).
The remaining two arguments clearly apply only in the

context of a punitive act. A bill of attainder is, by definition, “a
special legislative act prescribing punishment, without a trial,
for a specific person or group.” Black’s Law Dictionary, 129
(7th ed. 2000). Cruel and unusual punishment specifically
addresses inappropriate forms of punishment. Since it is clear
that Act 21, for all of the reasons set forth above, is not impos-
ing punishment, but rather requiring involuntary treatment
after a civil commitment hearing, neither argument is valid.

J.B. argues that Act 21 is too vague to withstand a consti-
tutional challenge, specifically with regard to the standards
for a determination of the requisite “mental abnormality.” In
reviewing a statute for a vagueness challenge, the Court must
consider both the essential fairness of the law and the
impracticability of drafting legislation with greater specifici-
ty. Commonwealth of PA v. Sterling, 496 A.2d 789 (Pa.Super.
1985). “A mere showing of difficulty in determining whether
conduct is within the definition (of a particular term) will not
suffice to meet this heavy burden.” 496 A.2d at 792. As the
United States Supreme Court stated in Hendricks, “[t]his
Court has never required States to adopt any particular
nomenclature in drafting civil commitment statutes and
leaves to the States the task of defining terms of a medical
nature that have legal significance.” 521 U.S. at 347.

Act 21 defines the term “mental abnormality” as “a con-
genital or acquired condition of a person affecting the per-
son’s emotional or volitional capacity.” 42 Pa.C.S.A. §6402.
Mr. Allenbaugh testified to the meaning of “mental abnor-
mality” as utilized in determining J.B.’s mental status. Tr.
50-51 While “mental abnormality” per se is not a term used
in the DSM-IV,9 the personality disorders that are most com-
monly involved in the psychological profile of those individ-
uals who commit sexual offenses are. These personality dis-
orders, whether labeled antisocial personality or narcissist
personality disorders, “are the transmissions which drive
the person.” Tr. 50-51 As Mr. Allenbaugh testified, “[a per-
sonality disorder] is the deep-rooted scheme that people
have to deal with their environment.” Tr. 51

The Kansas Act defined “mental abnormality” as “a con-
genital or acquired condition affecting emotional or volitional
capacity which predisposes a person to commit sexually vio-
lent offenses in a degree constituting such person a menace to
the health and safety of others.” K.S.A. §59-29a02(b). Like Act
21, the Kansas Act requires evidence of past sexually violent
behavior and a present mental condition that creates a likeli-
hood of such conduct in the future if the person is not incapac-

itated. K.S.A. §59-29a02(b). The Supreme Court in Hendricks

went on to state that, while a finding of dangerousness alone is
ordinarily not a sufficient ground upon which to justify indefi-
nite involuntary commitment under a substantive due process
analysis, when combined with an additional factor such as
“mental abnormality” affecting the ability to control the dan-
gerous behavior, the class of persons subject to involuntary
commitment is sufficiently narrowed. 521 U.S. at 358. In addi-
tion, disagreements among psychiatric professionals as to
whether pedophilia, or paraphilias in general, are “mental ill-
nesses” does not tie a state’s hands in setting bounds to its civil
commitment laws under substantive due process. Id. at 360.
The Supreme Court further stated that when legislatures
undertake to act in areas fraught with medical and scientific
uncertainties, legislative options must be especially broad and
courts should be cautious not to rewrite legislation. Id. at 360.

A person’s constitutionally protected liberty interest in
avoiding physical restraint may be overridden where the safe-
ty of the general public is concerned, even in the civil context.
Jacobson v. Massachusetts, 197 U.S. 11,26 (1905). “This Court
has consistently upheld involuntary commitment statutes that
detain people who are unable to control their behavior and
thereby pose a danger to the public health and safety, provided
the confinement takes place pursuant to proper procedures
and evidentiary standards.” Foucha v. Louisiana, 504 U.S.
71,80 (1992). In a case decided after Hendricks but addressing
the same statute, the Supreme Court of the United States held
that the Kansas Act does not require the State to prove the
offender’s total or complete lack of control over his dangerous
behaviors. The State must prove only that the individual has a
mental disorder or abnormality that makes it “difficult, if not
impossible, for the (dangerous) person to control his danger-
ous behavior.” Kansas v. Crane, 534 U.S. 407, 410 (2002).

Act 21 provides the procedural safeguards required to
meet the standards set forth by the Supreme Court in
Foucha. Individuals subject to Act 21 have the right to be
represented by counsel, to confront and cross-examine all
witnesses, to decline to testify, and to present evidence on
their own behalf. 42 Pa.C.S.A. §6403(c). Act 21 provides that
the hearing be open, that a record be made, and that a deci-
sion be rendered by the Court within five (5) days of the con-
clusion of the hearing. 42 Pa.C.S.A. §6403(d). Before being
subject to involuntary treatment under Act 21, the Court
must find, by clear and convincing evidence, that the person
has a “mental abnormality” or “personality disorder” which
results in serious difficulty controlling sexually violent
behavior and which makes the person likely to engage in an
act of sexual violence. 42 Pa.C.S.A. §6403(c). Once such a
determination is made, an annual evaluation and review is
required. 42 Pa.C.S.A. §6404(b). Act 21 does not violate any
constitutionally protected right of J.B.

J.B. next argues that he is being targeted in violation of
the Equal Protection clause of the Constitution, as Act 21
only applies to juveniles who attain the age of twenty and are
still under the control of the Juvenile Court system for one of
several specifically designated sexual offenses. While that is
true, J.B.’s argument is without merit. In Hendricks, the
United States Supreme Court stated, “[i]t thus cannot be said
that the involuntary commitment of a limited subclass of
dangerous persons is contrary to our understanding of
ordered liberty.” 521 U.S. at 357.

J.B. asserts that the use of his counseling and therapy
records to reach the finding under Act 21 violated his rights
to privacy. That argument is based on the confidentiality of
communications between patient and physician/psycholo-
gists. This complaint is also without merit. In the case of
John Doe, John Doe, Sr. and Jane Doe v. Father Eric Ensey,
the United States District Court, applying Pennsylvania law,
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reviewed the historical roots of the attorney-client and psy-
chologist-patient privilege statutes. 220 F.R.D. 422 (M.D.Pa.
2004) In that case, the Defendant, a priest accused of sexu-
ally molesting the plaintiff as a minor, argued that the psy-
chotherapist-patient privilege applied to his psychological
and psychiatric records and protected them from discovery.
The District Court disagreed, finding a parallel between the
attorney-client privilege which does not apply to communi-
cations that are intended to be disclosed to third parties, and
the psychologist-patient privilege.

In Ensey, the psychological records in question were gen-
erated as a result of the Bishop’s request that the priests
undergo psychological evaluations. As the Court stated:

Our review of the record indicates that the Defendant
Priests did not have an expectation of privacy in their
psychological evaluations. These evaluations were
conducted at the request of their employer, the
Diocese; Bishop Timlim received oral or written
reports from the psychotherapists about the priests;
and the priests consented to or were at least aware of
the fact that the Diocese would receive those reports.
Various Diocese correspondence and Bishop
Timlim’s own deposition testimony clearly supports
Plaintiff’s contention that any privilege attaching to
these communications was waived by either disclo-
sure or intended disclosure to third parties.

220 F.R.D. at 427.
According to the testimony of both Mr. Hazy and Dr.

Neeper, J.B. had been advised at the commencement of his
treatment at Cove Prep that regular reports would be provid-
ed to the Court at each review. In fact, regular reports on his
treatment were provided to the Court at every review after
his initial commitment in 2000. He was present at many of
those reviews, and represented by counsel at each review. It
is disingenuous for him to now argue that he had any expec-
tation of privacy in his sessions with either his therapist or
Dr. Neeper. For over four years, J.B.’s progress in counseling
and therapy formed the basis for the recommendations made
to the Court by his probation officer and the staff of the facil-
ities in which he resided.

CONCLUSION
After an assessment performed by the psychologist desig-

nated by the SOAB, and after lengthy and compelling testi-
mony from both J.B.’s treating therapist and psychologist,
this Court found that J.B. requires additional mental health
treatment in order to address the diagnosed “mental abnor-
mality,” namely, pedophilia, which compels him to continue
in his stated desire to again sexually offend against children.
After participation in more than three prior programs
designed to assist him over the course of the last four years,
J.B.’s non-compliance in therapy has limited his treatment
progress. J.B. is in need of, and can benefit from, further
treatment. The testimony of the witnesses at the Act 21 hear-
ing all support the conclusion that J.B. is still suffering from
a “mental abnormality,” that he is currently unable to control
his behaviors or his urges, and that without further treat-
ment, he is at high risk of re-offending.

This Court did not err in overruling J.B.’s constitutional
objections to Act 21 or abuse its discretion in finding, by
clear and convincing evidence, that J.B. meets the criteria
for involuntary commitment under Act 21.

For all of the foregoing reasons, the Order of June 8, 2005
should be AFFIRMED.

BY THE COURT:
/s/Rangos, J.

1 The dependency hearing related to the three younger sib-

lings proceeded independently from this point forward.

2 When asked if anyone had discussed Act 21 with J.B., Mr.
Hazy testified that those discussions would have been
between Dr. Neeper and J.B. Tr. 42

3 Appellant’s Counsel made a lengthy objection to the admit-
tance of these records, (see Tr. 12-32), preserving for the
record the issues set forth in the Matters Complained of on
Appeal. After argument by Counsel, the Court overruled the
objections and admitted the documents contained in Exhibit
C-1. Tr. 32-36

4 Under the “no-contact” rules of the facility, running into
people is a violation of the rules. Tr. 38

5 Dr. Neeper testified that Asperger’s Syndrome impairs
J.B.’s social skills and renders it more difficult for him to
establish age appropriate heterosexual relationships. J.B.
like other Asperger individuals, has an ego-centric view of
the world which makes it difficult for him to understand the
perspective of other individuals. Victim empathy is a diffi-
cult skill for him to acquire. Tr. 65

6 In the past, J.B. has also exhibited features of obsessive-
compulsive disorder, although Dr. Neeper testified this dis-
order has not been prominent more recently.

7 J.B.’s Asperger’s Syndrome does not render it impossible
for J.B. to recognize that deviant sexual interest is a problem
that he needs to address through treatment. Tr. 65-66.

8 The Supreme Court reasoned that “[t]here is no conceiv-
able basis for distinguishing the commitment of a person
who is nearing the end of a penal term from all other civil
commitments.” Id. at 368 citing Bastrom v. Herold, 383 US
107, 111-112 (1996).

9 American Psychiatric Association, Diagnostic and
Statistical Manual of Mental Disorders (4th ed. 1994).

In Re: P.A.Y., a Minor
Involuntary Termination of Parental Rights—Adoption Act—

Standard of Review of Decision to Terminate Parental Rights

1. Under the Adoption Act, 23 Pa.C.S.A. §§2511(a)(2), (5),
(8) and (b), parental rights may be terminated inter alia, if
the parent, by conduct continuing for a period of at least six
months prior to the filing of the petition, has either evi-
denced a settled purpose of relinquishing parental claim to
the child, or has refused or failed to perform parental duties;
or the child was removed from the care of the parent for at
least six months, the conditions which led to removal contin-
ue to exist and are not likely to be remedied in a reasonable
time, and termination of parental rights would best serve the
needs and welfare of the child.

2. Where the Allegheny County Department of Children,
Youth and Families (CYF) has filed a petition for involuntary
termination of the parental rights of a child’s father based on
an allegation of no contact by the father with the child for a
period in excess of six months, but that allegation is based on
the report of the foster mother who has ill will toward the
father, and the child appears to have a bond with the father
and knowledge of his new fiancee which are inconsistent
with the allegation of no contact for six months, the father’s
parental rights should not be terminated.

3. Where there is a good reason for diminished contact
between a father and his child, such as ill will between the
father and the child’s foster mother, the court should take
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this into account in its determination of whether the father’s
parental rights should be terminated.

4. Termination of parental rights is a drastic step which
removes the child from her or his family heritage, and may
cause harm to the child in the future. Therefore, a court
should be reluctant to terminate parental rights, and should
do so only if this serves the needs and welfare of the child.

5. Where a parent is not yet ready to take custody of the
child, but has taken steps to overcome adversity in his life
and may be ready to take custody of the child in the future,
the court should not terminate the parent’s rights.

(Carolyn M. Corry)

Alexandra Gruskos for Petitioner C.Y.F.
Lillian Aiken for Father.

Docket No. CYS 198 of 2004. In the Court of Common Pleas
of Allegheny County, Pennsylvania, Family Division–
Juvenile Section.

OPINION
DeAngelis, J., September 29, 2005—This case rises from

an Appeal of an Order of Court entered June 30, 2005 dis-
missing a Petition seeking to terminate the Parental Rights
of father Lamont Copeland (herein after “Father”), as to his
daughter P.A.Y. On August 27, 2004 the Allegheny County
Department of Children Youth and Families (herein after
“CYF”) filed a Petition seeking to involuntarily terminate
the parental rights of father. On March 11, 2005 this Court
conducted a hearing accepting the testimony from Amy Sula,
a CYF Caseworker, Dr. Neil Rosenblum a Court Appointed
Psychologist, and father. This Court entered Findings Of
Fact And Conclusions Of Law on June 30, 2005 along with an
accompanying Order of Court. The Order of Court terminat-
ed the parental rights of Dalonda Yarbough (hereinafter
“Mother”), as well as the unknown father. This Order also,
dismissed the petition filed by CYF to terminate the parental
rights of the father.

CYF filed a timely Notice Of Appeal, and in response to
an Order of Court filed a Concise Statement Of Matters
Complained Of On Appeal. CYF raises on appeal that this
Court erred in the following manner:

1. The Trial Court erred and abused its discretion
in finding that Petitioner did not prove the grounds
for termination of parental rights under Pa.C.S.A.
2511(a)(1), (2), (5), and (8) by clear and convincing
evidence.

2. The Trial Court erred and abused its discretion
in Finding that Petitioner did not prove the grounds
for termination of parental rights under Pa.C.S.A.
2511(b) by clear and convincing evidence.

P.A.Y. was born June 5, 1998. At the age of 6 months
mother left P.A.Y. with her maternal aunt. When mother
failed to return, maternal aunt contacted father and request-
ed he take responsibility for P.A.Y. Father agreed and
months later moved in with his then girlfriend Darla Tucker,
who later became this child’s foster mother (herein after fos-
ter mother). Over the next two years P.A.Y., father and foster
mother would reside together as a family. Sometime there-
after father left the home leaving P.A.Y. in the custody of fos-
ter mother. Father then began a life of drugs. Despite his per-
sonal problems with drug abuse, father over the next many
months would still endeavor to make contact with his daugh-
ter. From the time of leaving the residence of foster mother
until September 2002 father would maintain liberal visita-
tion with his daughter.

In August of 2002, CYF was contacted to investigate a

claim of abuse regarding foster mother and one of her older
children. While investigating that claim, CYF learned that
P.A.Y. was in the custody of foster mother. CYF ultimately
would recommend that the case against foster mother and
her older child be closed, however, it opened a file with
regard to P.A.Y.

In September of 2002, CYF met with foster mother and
father. At the initial meeting in September, CYF found that
while P.A.Y. was in custody of foster mother, father main-
tained an active relationship with both P.A.Y. and foster
mother. In October continuing the review, CYF found that
the active relationship between father and foster mother and
P.A.Y. continued. CYF records indicate that this relationship
continued through May of 2003. Though no contact was doc-
umented for several months, in December of 2003 father
attempted to contact CYF. Again in January 2004, father
attempted to contact CYF concerning P.A.Y. On March 23,
2004 a goal change was ordered from reunification to adop-
tion. On August 25, 2004 the Court entered an Order finding
that no further services need be provided for father unless
requested. Thereafter, this Court entered an Order request-
ing interactional evaluations be conducted; they were done
on February 21, 2005. The court appointed psychologist, Dr.
Neil Rosenblum performed evaluations with P.A.Y., foster
mother, and father. Much of the information that Dr.
Rosenblum relied upon was provided by foster mother. From
this source, he concluded that the period of separation
between P.A.Y. and father was approximately two (2) years.
Foster mother told Dr. Rosenblum that father often disap-
pointed P.A.Y. by failing to appear for scheduled visits. Dr.
Rosenblum after meeting with P.A.Y. and foster mother met
with P.A.Y. and father. Despite some initial hesitancy P.A.Y.
seemed sincerely excited to see her father. Watching the two
interact, Dr. Rosenblum noted a genuine bond between the
two. Though Dr. Rosenblum found father’s parenting skills
somewhat rusty he concluded that nevertheless they were
appropriate. (The doctor opined that father was unable to
care for P.A.Y. based to a great degree upon the length of
separation between father and P.A.Y.) The information that
provided the foundation for his opinion was provided solely
by foster mother. Despite father stating that he still desires
to be a part of P.A.Y.’s life, Dr. Rosenblum concluded that his
actions and his desires were “too little, too late.” During the
interactional with father and P.A.Y., a discussion arose
whereby father informed P.A.Y. that he would be marrying
Ms. Eva, his fiance. P.A.Y. appeared not only familiar with
Ms. Eva but genuinely thrilled to hear of the forthcoming
wedding. P.A.Y. expressed excitement, and requested to be
Ms. Eva’s flower girl.

Father explained to this Court that P.A.Y. had spent time
with him and Ms. Eva. Despite allegations of lengthy separa-
tion he insisted that he had maintained contact and had seen
P.A.Y. both in foster mother’s home as well as away from her
home. P.A.Y. had on several occasions met father’s older
daughters, a fact which was acknowledged by everyone.
Father stated that on many occasions he had contacted CYF
for information pertaining to P.A.Y. but had become frustrat-
ed with the lack of returned phone calls and progress in allow-
ing contact. For these reasons father used efforts through fos-
ter mother’s brother, whom father befriended, to see P.A.Y.

Father acknowledged that he has a drug problem, but has
been working on it daily to allow him once again to manage his
life. He testified that he would soon be released from his pres-
ent drug program at which time he would be able to obtain
suitable housing. Father felt that he would soon be capable of
caring for P.A.Y. and wished to maintain contact with her. He
confirmed what Dr. Rosenblum had witnessed, that being that
he loved his daughter and wanted to be with her.
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The Adoption Act at 23 Pa.C.S.A. Sec. 2511(a), (2), (5), (8)
and (b) allows for termination of parental rights provided
the statutory language is satisfied as set forth:

(a) General rule.–The rights of a parent in regard to
a child may be terminated after a petition filed on
any of the following grounds:

(1) The parent by conduct continuing for a peri-
od of at least six (6) months immediately pro-
ceeding the filing of the Petition either has evi-
denced a settled purpose of relinquishing
parental claim to a child or has refused or failed
to perform parental duties.

(2) The repeated and continued incapacity,
abuse, neglect or refusal of the parent has caused
the child to be without essential parental care,
control or subsistence necessary for his physical
or mental well-being and the conditions and
causes of the incapacity, abuse neglect or refusal
cannot or will not be remedied by the parent.

(5) The child has been removed from the care of
the parent by the Court or under a voluntary
agreement with an agency for a period of at
least six months, the conditions which led to the
removal of placement of the child continue to
exist, the parent cannot or will not remedy those
conditions within a reasonable period of time,
the services or assistance reasonably available
to the parent are not likely to remedy the condi-
tions which led to the removal placement of the
child within a reasonable period of time and ter-
mination of the parental rights would best serve
the needs and welfare of the child.

(8) The child has been removed from the care of
the parent by the court or under a voluntary
agreement with an agency, 12 months or more
have elapsed from the date of removal of place-
ment, the conditions which led to the removal or
placement of the child continue to exist and ter-
mination of parental rights would best serve the
needs and welfare of the child.

(b) Other circumstances.- The court in terminating
the rights of the parent shall give primary consid-
eration to the needs and welfare of the child. The
rights of the parent shall not be terminated solely
on the basis of environmental factors such as inad-
equate housing, furnishings, income, clothing and
medical care if found to be beyond the control of
the parent.

The scope and standard of review that is to be exercised
by the Superior Court in scrutinizing appeals from a trial
court’s order terminating parental rights has been set forth
as follows:

When reviewing an appeal from a decree terminat-
ing parental rights, we are limited to determining
whether the decision of the trial court is supported
by competent evidence. See In re K.C.W., 456
Pa.Super. 1, 689 A.2d 294, 298 (1997). Absent an
abuse of discretion, an error of law, or insufficient
evidentiary support for the trial court’s decision,
the decree must stand. Id. Where a trial court has
granted a petition to involuntarily terminate
parental rights, this Court must accord the hearing
judge’s decision the same deference that we would
give a jury verdict. See In re Child M., 452

Pa.Super., 230, 681 A.2d 793, 800 (1996). We must
employ a broad, comprehensive review of the
record in order to determine whether the trial
court’s decision is supported by competent evi-
dence. See In re Matsock, 416 Pa.Super. 520, 611
A.2d 737, 742 (1992).
In Re C.S., 761 A.2d 1197, 1199 (Pa.Super. 2000).

The crucial determination is whether the moving party
has met its burden to sustain termination of parental rights
by clear and convincing evidence, as to the existence of the
grounds alleged in the petition. Clear and convincing evi-
dence is defined as the testimony that is clear, direct,
weighty, and convincing such that the trier of fact can come
to a clear conviction, without hesitation as to truth of the
facts before it. The trial court is free to examine the totality
of the circumstances for each individual case and consider
any and all explanations offered by the parties in further-
ance of whether termination is warranted. In re Julissa O.,
746 A.2d 1137, 1139 (Pa.Super. 2000). Further, when there is
an allegation that a parent has failed to perform parental
duties or has evidenced a settled purpose of relinquishing a
parental claim to a child for a period of at least six (6)
months preceding the filing of the petition, the Court must
consider the barriers faced by a parent to exercising their
parental rights and whether the parent exhibited reasonably
sufficient resolve in attempting to over come any obstacles
placed in their path. Adoption of Baby Boy A.V. Catholic

Social Services, 512 PA. 517, 517 A.2d 1244 (1986). After a
comprehensive review of the record, absent an abuse of dis-
cretion, an error of law, or insufficient evidentiary support,
the trial court’s decision must stand.

The Courts of this Commonwealth as well as the Courts of
this Nation have analogized the termination of parental rights
to the death of a parent. While this Court acknowledges and
understands this characterization it believes such an analogy,
falls short. When a child loses a parent to death it is deprived
of the comfort and support of that parent. However, when a
child loses a parent to termination of parental rights it loses
the comfort and support of an entire family. For this reason,
this Court finds the impact of termination of parental rights
instead to be more akin to the choice of Frank Capra’s George

Bailey who when in deciding against suicide chose the option
of “having had never been born at all.”

We must be ever mindful that in terminating a father’s
parental rights to his daughter we do more than deny him the
opportunity for their first dance, her feet atop his, waltzing
around the room, we do more than deny him the excitement
of seeing her stride across the auditorium stage to accept a
diploma, we do more than deny him the joy of walking arm
and arm down an aisle with her adorned in a white gown. By
ordering termination of parental rights we not only nullify the
bond of a father to his daughter, we also end an entire lineage.
No longer is a child a member of this father’s family, back-
ground, or heritage. Any rights or opportunities that would be
associated with such membership are forever gone. The fami-
ly tree between this child and this father is torn from its roots,
cast aside, and in its place a vicarious new one is planted.

“The complete and irrevocable termination of parental
rights is one of the most serious and severe steps a Court can
take, carrying with it great emotional impact for the parent
and the child.” In re Adoption of Michael J.C., 326 Pa.Super.
143, 152 473 A.2d 1021, 1026 (1984). “Before granting a
Petition To Terminate Parental Rights, it is imperative that a
trial court carefully consider the intangible dimension of the
needs and welfare of a child—the love, comfort, security, and
closeness—entailed in a parent/child relationship as well as
intangible dimension.” In re Matsock, 416 Pa.Super. 520, 540
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611 A.2d 737, 747 (1992). “Continuity of relationships is also
important to a child, for whom severance of close personal
ties is usually extremely painful.” In re William L., 477 PA.
322 348, 383 A.2d 12A 1241 (1978). The pain inflicted on a
child has been recognized to have potentially life long
impact. Not only is this child deprived of immediate contact
during formative years but as the child then ventures close
to adulthood often times there is the internal strife to regain
contact with biological parents. Recognizing this potential,
our Supreme Court set forth in In re E.D.M., 550, 595, 708
A.2d 88 (1988), “Further, it may preclude the children’s
painful search for their biological mother as a teen or adult
and the emotional injuries caused by the separation.” The
field of psychoanalysis is replete with case histories of the
permanent emotional scars left on children by the bewilder-
ment of what they perceive as abandonment by those that
gave them life. It is this concern that reminds us that we are
not just terminating father’s rights to P.A.Y., but her rights as
well to her birth father. Before such drastic actions are
taken, both statutory language as well as the common law
reminds us that termination is appropriate only if it serves
the needs and welfare of the child involved.

In reviewing the evidence presented, this Court has found
father to be credible and accepts his testimony as both truth-
ful and accurate. As such, this Court believes that father
presents a case similar to that of the adoption of Godzak. 719
A.2d 365 (1998). In that case father had not seen his daugh-
ter for a period of six (6) months but explained his absence
to the Court in a satisfactory manner. There, father spoke of
the painful feelings that rose to the surface when there
would be contact with all involved. He had concern that any
conflict could turn to confrontation that would be inappro-
priate for his daughter to see. He personally felt emotional-
ly devastated and needed time to sort things out so he could
react in an appropriate manner.

In the case sub judice, father has acknowledged that he
did not follow the appropriate procedure, utilizing CYF to
see his daughter. However, he testified that he had seen her
consistently, and at no time was there a period of six (6)
months where he did not have contact with P.A.Y. This Court
accepts this testimony both because it finds father credible
but also because it believes that it has further support in the
record. While foster mother states that two (2) years had
lapsed since father’s last visit with P.A.Y. this testimony is
belied by information provided by Dr. Rosenblum that P.A.Y.
recognized and responded positively to information about
Ms. Eva. It was apparent to this Court that there had been
contact with Ms. Eva and P.A.Y., and as such father’s testi-
mony that there was contact occurring not through CYF is
supported. Further, this Court accepts father’s explanation
that there continues to be some ill-feelings between foster
mother and father over the ending of their relationship.
While such an obstacle normally would be insufficient to jus-
tify father’s total absence from a child’s life, it explains
father’s diminished contact with P.A.Y. Additionally, it
explains to this Court potential bias of foster mother, when
she provided Dr. Rosenblum with a potentially jaded, and
self-serving history in setting forth the periods of separation
between father and daughter. Foster mother’s aforesaid his-
tory, which Dr. Rosenblum relied upon, is found to be lack-
ing and somewhat exaggerated. For these reasons this Court
finds that Petitioner has not met its burden by clear and con-
vincing evidence.

While this Court believes that father is not ready to
immediately accept custody of P.A.Y. it is equally apparent
that this Court is not ready to terminate his rights to this
child. Father has made great strides in overcoming adversi-
ty in his life. He still has distance to travel but it will be a

road he must walk the rest of his life. This Court has ordered
that services be provided and hopes that father continues the
path he has chosen. If he does, and in the future if it becomes
appropriate, father may receive custody of P.A.Y. That issue
is not before this Court and as such no ruling, or advisory
opinion is rendered. Similarly, if father is unable to proceed
with his life in the fashion that he has outlined to this Court,
and he once again succumbs to his inner demons, then noth-
ing in this Court’s order has precluded a future petition for
termination. While either possibility may exist in the future,
for the present time, this Court is not satisfied that clear and
convincing evidence has been presented to terminate this
father’s rights to this Precious child.

BY THE COURT:
/s/DeAngelis, J.

Penn Hills Police Advisory Board, et al. v.
Municipality of Penn Hills, et al.

Calculation of Pension Benefits Under Municipal Pension

Ordinance

The payment of cost-of-living increases as a retirement
benefit is optional under the Pension Fund Act. The Act
merely provides for a cap on such increases if the municipal
ordinance includes such cost-of-living increases. The
Defendant Municipality’s plan and the local ordinance
adopting that plan, which set forth the cost-of-living increas-
es to be awarded to the individual Plaintiffs, is not a breach
of the parties’ contract.

(Robert A. Crisanti)

Eric Stoltenberg for Plaintiffs.
David Neuhart for Defendants.

No. GD-03-8322. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Civil Division.

OPINION
Horgos, J., October 26, 2005—Plaintiffs filed a Complaint

against Defendants seeking a declaratory judgment, damages
for breach of contract and relief in mandamus. Plaintiffs are
the Penn Hills Police Advisory Board (PAB), four Penn Hills
Police Officers who retired prior to January 1, 2001 and sev-
eral Penn Hills Police Officers who retired on or after
January 1, 2001. The PAB, a labor organization, is the exclu-
sive representative of the bargaining unit of the Penn Hills
Police Municipal Officers pursuant to 43 P.S. Section 217.1 et

seq. (Act 111) and the Pennsylvania Labor Relations Act, 43
P.S. Section 211.1 et seq. The PAB is representing all active
members of the police department of this action.

Defendants filed Preliminary Objections to Plaintiffs’
Complaint which the Honorable W. Terrence O’Brien sus-
tained in part and denied in part by Order dated September
18, 2003. The effect of the Order of Court was that Counts I
and II for Declaratory Judgment and Breach of Contract
were dismissed as to the individual Defendants.

The parties filed a motion requesting that the case be sub-
mitted on stipulated facts and the Honorable Eugene B.
Strassburger, III, granted the motion by Order of Court
dated October 18, 2004. The parties subsequently submitted
a Joint Stipulation of Facts and Briefs.

The issue now before the Court is a determination of the
proper calculation of the Penn Hills Police pension benefits
under the Municipality’s Pension Ordinance and in accor-
dance with 53 P.S. Section 767 et seq. (Act 600).

The parties have stipulated to the following facts. The
terms and conditions of employment for Penn Hills Police
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Officers are governed by a Collective Bargaining Agreement
(CBA) and any Act 111 interest arbitration awards amend-
ing, in part, the terms of the applicable CBA. At the time that
the within Complaint was filed, the PAB and Municipality
were parties to a consolidated January 1, 1994 through
December 31, 1997 CBA, a January 1, 1998 through
December 31, 2000 Act 111 interest arbitration award
amending the CBA and a subsequent January 1, 2001
through December 31, 2003 Act 111 interest arbitration
award. Neither of the Act 111 interest arbitration awards
was appealed. The parties consolidated the aforementioned
documents into a new January 1, 2001 through December 31,
2003 CBA, executed on May 16, 2003.

The Municipality of Penn Hills enacted an Ordinance on
March 20, 2002 adopting a comprehensive municipal police
pension plan document. The 1994 through 1997 CBA, subse-
quent interest arbitration awards and the 2001 through 2003
CBA contain provisions addressing police pension benefits
and plan funding.

No cost of living adjustments were provided to Plaintiffs,
Zevola, Austerlitz, McLafferty and Laufer who retired on or
after January 1, 2001. On or about May 23, 2002, the PAB
filed a grievance on behalf of the post January 1, 2001
retirees. The Municipality denied the grievance on May 28,
2002, contending that the PAB lacked standing to bring a
grievance on behalf of retired officers as they are no longer
bargaining unit members. The PAB subsequently abandoned
the grievance based on the Municipality’s challenge to
“standing.” The PAB and the post January 1, 2001 Plaintiffs
then brought the instant action before this Court.

Plaintiffs who retired prior to January 1, 2001 were pro-
vided with a $100 per month cost of living increase for the
calendar year 2001. In 2002 and 2003, the cost of living
adjustment was calculated pursuant to the applicable
increase in the Consumer Price Index but did not include
service increments for these Plaintiffs. All of the retired
Plaintiffs are credited with and receive retirement
allowances called “service increments” for years of service
beyond twenty-five years, the amount of which is based on a
percentage identified in the 1994 through 1997 CBA and in
the 2001 through 2003 CBA as well as Sections 1.31 and 4.05
of the consolidated pension ordinance. (Stipulation of Facts
Submitted by Plaintiffs and Defendants, Paragraphs 10-23).

Plaintiffs argue that Defendants have improperly drafted
the current Municipal Pension Ordinance in that it conflicts
with the 2001-2003 interest arbitration award and that
Defendants have incorrectly calculated and paid cost of liv-
ing increases to the Plaintiffs by failing to include service
increments in the calculation. Plaintiffs also maintain that
the interest arbitration award is part of the employment con-
tract between Plaintiffs and Defendants and that Defendants
have thereby breached the contract by their actions.
Plaintiffs further argue that Defendants’ failure to pay cost
of living increases to the post January 1, 2001 retirees in
2002 and 2003 is also a breach of the employment contract.

In support of their position, Plaintiffs rely on the provi-
sions of Act 600 which allow the Municipality to pay length
of service increments in addition to other monthly pension or
retirement benefits. Section 771 provides in relevant part:

(f) Any borough, town, township or regional police
department may establish and pay length of service
increments for years of service beyond twenty-five
years for each completed year of service in excess
of twenty-five years, not to exceed one hundred dol-
lars ($100). Such length of service increments may
be paid in addition to other monthly pension or
retirement allowances. (emphasis added)

53 P.S. Section 771(f).
Clearly, the Municipality’s payment of length of service

increments as a retirement benefit is optional. Nothing in the
language of the statute mandates payment of service incre-
ments.

Plaintiffs further rely on Act 600 as the basis for the argu-
ment that such service increments must be included in the
calculation of the cost of living increase in retirement bene-
fits. Section 771(g)(1) provides:

(g)(1) The ordinance or resolution establishing the
police pension fund may provide for a cost of living
increase for members of the police force receiving
retirement benefits. The cost of living increase
shall not exceed the percentage increase in the
Consumer Price Index from the year in which the
police member last worked, shall not cause the
total police pension benefits to exceed seventy-five
per centum of the salary for computing retirement
benefits and shall not cause the total cost of living
increase to exceed thirty per centum. No cost of liv-
ing increase shall be granted which would impair
the actuarial soundness of the pension fund.
(emphasis added)

53 P.S. Section 771(g)(1).

Again, the cost of living increase is optional and the
statute merely provides a cap on such an increase if the
municipality’s ordinance includes such a cost of living
increase. It neither mandates the cost of living adjustment or
the inclusion of service increments in the calculation of the
cost of living adjustment. Contrary to Plaintiffs’ assertions,
the pension Ordinance does not conflict with Act 600.

In Count II of their Complaint, Plaintiffs claim that the
failure of the Defendants to pay cost of living increases to the
post January 1, 2001 retirees in 2002 and 2003 constitutes a
breach of contract. The plan and the Ordinance adopting the
plan, however, do not entitle those retirees to cost of living
adjustments until 2003. Article 4, Section 4.06 of the Police
Pension Plan, effective January 1, 2001, provides that cost of
living adjustments are due on the later of January 1, 2002 or
the first of January of the year after the date on which a par-
ticipant has been “in payment status” for at least one year.
(Joint Appendix to Stipulation of Plaintiffs and Defendants,
Municipality of Penn Hills Police Pension Plan, Article 4,
Section 4.06). Therefore, no cost of living adjustment was
due to the four Plaintiffs who retired after January 1, 2001
until the first day of January following the date on which
they had been in payment status for one year, or January 1,
2003. This calculation is in accord with Act 600 and the Act
111 arbitration. This interpretation is a logical one, as a cost
of living adjustment does not generally take effect in the first
year of an individual’s retirement. By definition, the benefit
reflects the amount agreed upon in negotiations with cost of
living adjustments to follow in subsequent years. The post
2001 retirees, therefore, have no claim for damages.

For all of the foregoing reasons, the Court finds in favor
of Defendant, Municipality of Penn Hills, on Counts I and II
of Plaintiffs’ Complaint and in favor of all of the named
Defendants on Count III and against Plaintiffs.

NON-JURY VERDICT
AND NOW, this 26th day of October, 2005, the Court finds

in favor of Defendant, Municipality of Penn Hills, and
against Plaintiffs on Counts I and II of Plaintiffs’ Complaint
and in favor of all of the named Defendants and against
Plaintiffs on Count III of Plaintiffs’ Complaint.

BY THE COURT:
/s/Horgos, J.
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In Re: Estate of Carl E. Halpern, Deceased
Wills—Trusts—Duties of Executor or Personal

Representative—Bases for Surcharging an Executor—

Estate Fees and Costs—Bases for Removal of Trustee

1. A personal representative must exercise common skill
and ordinary business caution, or be liable to the estate for
such losses as may arise from the failure to do so.

2. An heir who alleges that she is entitled to personal
property of the decedent for which the executor has failed to
account must produce evidence that, at the time of his death,
the decedent had personal effects beyond those which the
executor distributed.

3. Where an executor is alleged to have mismanaged an
estate by failing to sell or pass on a business which was part
of the residuary estate, the person making such an allegation
and seeking to impose a surcharge on the executor must
prove wrongdoing.

4. The decision of an executor to liquidate a business is
proper where the evidence indicates that sales were insuffi-
cient to sustain the business, and its only value was in its
receivables, so that liquidation provided the maximum ben-
efit to the estate.

5. Although an executor/trustee may be surcharged and
removed for delays in administration which result in loss,
failure to pay estate taxes early in order to obtain a discount
is not a breach of due care and does not subject the executor
to a surcharge.

6. An executor’s decision to have a third party prepare
the estate tax returns and his decision to have a third party
manage the decedent’s IRA for a fee is not a basis to reduce
the executor/trustee’s fees where the IRA appreciated dur-
ing the third party’s management.

7. A fiduciary’s fees and an attorney’s fees in the admin-
istration of an estate should be based upon the reasonable
value of the services rendered, taking into account fees for
the administration of matters of similar size and complexity.
A court may reduce the fees of an executor or attorney for
insufficient detail in the bills to the estate, where delays con-
tributing to an increase in fees were partly the fault of the
executor or attorney, or where the fees are unreasonable for
the work performed.

8. A trustee whom the testator has selected may be
removed only for substantial reason. Neither the trustee’s
error as to his legal duties, where he acted in good faith and
on the advice of counsel, nor the hostility of the beneficiary
toward the trustee is a basis for removal of the trustee.

(Carolyn M. Corry)

Carol Sikov Gross for Petitioner Mollie Halpern.
Sanford A. Middleman for the Estate.
Edward P. Carey for Trust Beneficiary Marie Halpern.

No. 6274 of 2002. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Orphans’ Court Division.

OPINION
Mazur, J., November 3, 2005—Carl E. Halpern (here-

inafter “decedent”) died on September 12, 2002, and his Last
Will and Testament was admitted to probate on September
18, 2002. Letters testamentary were awarded to Alan S.
Tombosky. In the will decedent provided bequests to several

beneficiaries, among them his daughters, Marie and Mollie
Halpern. Article Two of the will provided for a $35,000
bequest to fund a testamentary trust for Marie Halpern and
designated Alan S. Tombosky trustee. The trustee petitioned
this court to terminate Marie Halpern’s trust and transfer
the $35,000 bequest to the Achieva Pooled Trust adminis-
tered by the Pennsylvania Association for Retarded Persons.
No objections were filed, and the trustee’s request was
granted by this court on November 24, 2003. In Article Four
of his will, the decedent established another trust consisting
of the residuary estate for his daughter Mollie, the petition-
er in this action. Alan S. Tombosky (hereinafter “Alan
Tombosky,” “executor,” or “trustee”), also was designated to
serve as trustee of Mollie Halpern’s trust.

The present action was brought by Mollie Halpern (here-
inafter “petitioner” or “Mollie Halpern”) and concerns her
objections to the First and Final Account filed by Alan
Tombosky. Counsel for Marie Halpern stated at trial that all
issues regarding Marie had been resolved. (6/10/05 Tr.4)
Mollie Halpern asks this court to determine whether the
claimed executor’s fees and costs, estate attorney’s fees, and
trustee’s fees are proper, reasonable, and appropriate. In
addition, petitioner wants the court to surcharge the execu-
tor for his failure to inventory, appraise, and account for the
decedent’s personal property and requests that the remain-
der of decedent’s personalty be turned over to her pursuant
to the will. Furthermore, petitioner requests that the execu-
tor be surcharged for any waste that resulted from the estate
administration and that he be removed from the position of
trustee of the residuary trust. At a bench trial that lasted two
days, the following issues were raised by Mollie Halpern.

EXECUTOR’S FAILURE TO INVENTORY,
APPRAISE, AND ACCOUNT FOR THE DECEDENT’S

PERSONAL PROPERTY
Decedent’s Last Will and Testament provided that Mollie

Halpern was to receive his personal effects, but she alleges
that the executor did not (1) determine what personalty the
decedent possessed at death, (2) marshal the decedent’s
assets, and (3) distribute them according to the decedent’s
wishes. The court first notes that the executor/trustee cho-
sen by decedent was a longtime personal and family friend
who was knowledgeable as to his financial affairs. (6/10/05
Tr.35,122,131) The decedent remained in frequent contact
with Alan Tombosky until the time of his death, and the two
even discussed the specific language of the will. (6/23/05 Tr.
129) The executor knew of the decedent’s medical condition
and of his several temporary residences prior to his death.
(6/23/05 Tr.27,31)

During the period of time that decedent was ill and lived
with others, it was not unusual for him to give personal items
to those who extended their homes to him. To the knowledge
of the executor, these people included his friends and family.
Good Will also received items when he moved from his own
residence. (6/10/05 Tr.98,99,103 and 6/23/05 Tr.27,28,31,34)
This has caused concerns for petitioner who expected that
decedent would have had more personalty at his death than
she received. Mollie Halpern provided some evidence that
decedent’s sisters, Carole Maretsky and Sondra Hoffman,
and his girlfriend, Renee Abrams, may now be, or at one
time were, in possession of certain jewelry items. A copy of
a letter to petitioner from Carole Maretsky detailing the jew-
elry given to herself and others during the decedent’s life-
time was presented as evidence. (6/10/05 Tr.29-31)
Testimony was given at trial to substantiate the claim that
those items were inter vivos gifts. This testimony is corrobo-
rated by the events and circumstances surrounding the
decedent’s last illness.
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A personal representative must exercise common skill
and ordinary business caution or be liable to the estate for
such losses as may arise from his failure to do so.
Kurkowski’s Estate, 487 Pa. 295, 409 A.2d 357 (1979). The
executor’s conduct with regard to the decedent’s personalty
was explored in depth at trial. As discussed above, the
executor was knowledgeable about the decedent’s affairs
and so was able to give reasonable explanations for his
actions. For example, the executor indicated that he had
examined several boxes of decedent’s paperwork, years old,
and considered it worthless; however, he also stated that
these boxes were stored in his garage and available to Mollie
Halpern. No credible evidence exists to support the allega-
tion that, except for the boxes of paperwork, decedent had
personal effects at death beyond those the executor distrib-
uted. On the contrary, the executor took reasonable steps to
account for, preserve, and recover the decedent’s personalty
for disposition according to his final wishes. The court,
therefore, holds that the executor’s actions in gathering the
decedent’s personal effects and overseeing their distribution
to Mollie Halpern were undertaken with the requisite degree
of care. (6/10/05 Tr.27 and 6/23/05 Tr.26-34)

EXECUTOR’S DECISION TO LIQUIDATE THE
BENJAMIN HALPERN DRY GOODS COMPANY

Petitioner questions the executor’s disposition of the
Benjamin Halpern Dry Goods Company. A surcharge is
demanded of the executor should this court find that the
executor failed to administer a business which should have
been part of the residuary estate and either sold or passed to
Mollie Halpern for continued operation. “When seeking to
impose a surcharge against an executor for the mismanage-
ment of an estate those who seek the surcharge bear the bur-
den of proving the executor’s wrongdoing.” Estate of

Geniviva, 450 Pa.Super. 54, 64, 675 A.2d 306, 311, citing
Estate of Lohm, 440 Pa. 268 ,273, 269 A.2d 451, 454. The
executor was trained as a certified public accountant, had
the experience necessary to evaluate the viability of the
business, and did so in the months following the decedent’s
death. (6/23/05 Tr.122,123) His determination was that the
decedent’s business should not be continued, but rather he
should “collect the assets, pay the bills and leave the balance
in the estate.” (6/23/05 Tr.125,139) The decision to liquidate
the business was based on a review of the preceding five
years’ tax returns and year-of-death transactions, his discus-
sions with David Maretsky, and the executor’s personal
knowledge of the business, some of which came from
“almost weekly meetings” with the decedent. (6/23/05 Tr.
123) The executor’s conclusion that the business had no
value other than its outstanding receivables was eventually
validated by an independent appraisal conducted on
September 12, 2005. (6/10/05 Tr.8,385) The professional val-
uation report indicated that “…the company had no quantifi-
able good will or other intangible value.” (6/23/05 Tr.47)

The decedent had a full-time job and did not actively
operate the business at the time of his death. (6/23/05 Tr.
124) Decedent’s brother-in-law, David Maretsky, the owner
and operator of Jamar Park, not only operated the business
for a number of years during decedent’s lifetime, but he also
had worked with his father-in-law, decedent’s father, while
he ran the business. (6/10/05 Tr.120,122) David Maretsky
testified that the sales from prior Benjamin Halpern Dry
Goods Company customers would not have permitted the
business to be self-sustaining at the time of decedent’s death.
(6/10/05 Tr.130) In fact, David Maretsky had been operating
the business gratis for some time prior to decedent’s death;
rent, utilities, expenses, and the cost of David Maretsky’s
time were not charged against decedent’s company. (6/10/05

Tr.130) David Maretsky, who knew decedent’s company and
its customers after years of personally operating it from his
own warehouse, testified that the business was decreasing in
size year by year, and there would have been no profit if the
business were billed for the actual expenses which he sup-
plied at no cost. (6/10/05 Tr.122-124,128,130) Based on David
Maretsky’s history and experience with the business, consid-
erable weight is given to his testimony.

Allegations that David Maretsky continued to operate
Benjamin Halpern Dry Goods Company as a self-sustaining
business were not proven at trial. The executor testified he
informed David Maretsky that, based upon his knowledge,
he would not seek to operate the business. (6/23/05 Tr.125)
Prior to the decedent’s death, Jamar Park shared some of the
clients also serviced by the Benjamin Halpern Dry Goods
Company. Testimony established that, after the decedent’s
death, mutual clients simply continued to place orders with
David Maretsky, and he filled the orders “as a favor to these
customers.” (6/10/05 Tr.128) The customers in question
were serviced by Jamar Park, using its own invoices and
inventory. (6/10/05 Tr. 127,132) Upon inquiry the decedent’s
former customers were told that Benjamin Halpern Dry
Goods Company was no longer in existence. (6/10/05 Tr.
117,118,123,124) There is not sufficient evidence from which
a conclusion may be drawn that David Maretsky held him-
self out as the owner and operator of the decedent’s compa-
ny or that the estate could have profited by pursuing either
the business or damages from David Maretsky. On the other
hand, there is adequate evidence to conclude that the dece-
dent’s former customers chose to do business with Jamar
Park due to their familiarity with and confidence in David
Maretsky. For the above reasons, petitioner’s claim that the
orders of a few former customers placed with Jamar Park
arc the basis of a claim for damages to be pursued by the
estate and prove that the Benjamin Halpern Dry Goods
Company had value is simply not justifiable. This court holds
that credible evidence was presented in support of the
executor’s judgment that the Benjamin Halpern Dry Goods
Company had no value and could not have been sold or been
self-sustaining, and the liquidation of the business maxi-
mized the benefit to the estate. The request that the execu-
tor should be surcharged for mismanagement of estate
assets for failure to pursue the estate’s interest in the
Benjamin Halpern Dry Goods Company is not supported by
the record and is denied.

WASTE ALLEGED FROM DELAY AND OTHER ASPECTS
OF THE ESTATE OR TRUST ADMINISTRATION

The residuary beneficiary under decedent’s will is the
Mollie Halpern trust. The decedent chose Alan Tombosky to
act as trustee and executor. Waste and failure to conserve
estate assets could result in a surcharge against the execu-
tor, reduction of his fees, and possibly removal. If proven
that the trustee endangered or lost trust assets in the past or
would do so in the future, surcharge or removal would be
appropriate.

Petitioner alleges that the executor/trustee has permitted
delays in administration have resulting in the loss of assets.
It is not disputed that the executor failed to obtain the dis-
count for early payment of the estate inheritance tax; howev-
er, it has been held that an executor’s failure to take advan-
tage of the available discount is not a breach of due care and
does not subject an executor to a surcharge. Estate of

Schultheis, 2000 Pa.Super. 50, 747 A.2d 918, 927 (2000)
Although almost all of the inheritance tax had been paid,
there was a delay in filing the inheritance tax return which
resulted in interest and penalties of $29.51. (6/23/OS Tr.11)
In addition, petitioner states that an inaccurate inventory,
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amended later, included nonprobate assets and caused
excess filing fees to be assessed against the estate. (6/23/05)
There is contention concerning delays in the management of
IRA accounts, although testimony and evidence show that
petitioner and her attorney were responsible in part.
(6/23/05 Tr.20)

Although the executor does have financial expertise, he
chose to have the estate tax returns prepared rather doing
them himself because he lacks proficiency in that area.
(6/23/05 Tr.16,83) The court is of the opinion that his deci-
sion was prudent. Petitioner has also questioned the amount
of the fees paid by the estate to Wealth Management
Strategies, Inc. for acting as the custodian of the decedent’s
IRA and says that the amount paid to the investment compa-
ny results in double-billing and that the executor/trustee’s
fees should be reduced because fees were also paid to this
financial advisor. The management of the decedent’s finan-
cial assets, the IRAs, did not create a loss and the assets con-
tinued to appreciate. (See, for example, 6/23/05
Tr.84,127,128) The executor should not be penalized for
making the decision to employ Wealth Management which
resulted in the appreciation of the managed assets.

WHETHER THE EXECUTOR’S FEES,
ESTATE ATTORNEY FEES, AND TRUSTEE’S FEES ARE

PROPER, REASONABLE, AND APPROPRIATE
It has not been proven that delays incurred during estate

administration have damaged the beneficiaries in any man-
ner. The evidence reflects various reasons that could be
assigned to each of the parties for delays in the estate and
trust administration. The court concurs with the petitioner
that some of the delay can be ascribed to the executor’s fail-
ure to pursue effective channels of communication with the
beneficiaries and their counsel. (See, for example, 6/23/05
Tr. 19-22) The executor/trustee should be held liable for
unreasonable delays resulting in otherwise unnecessary
work being billed to the estate or trust by the executor or his
counsel. It is stressed that the delays due to communication
difficulties form part of the court’s conclusion that the fees
claimed must be reduced.

Despite the flaws in administration, the executor/trustee
must be compensated for the value of the necessary admin-
istrative work completed. “While as a matter of convenience,
the compensation of a fiduciary may be arrived at by way of
percentage, the true test is always what the services were
actually worth and to award a fair and just compensation
therefor.” Williamson’s Estate, 368 Pa. 343, 349, 82 A.2d
49,52 (1951). “Likewise, attorney’s fees in an estate are
based on the reasonable value of the service actually ren-
dered.” Dorsett v. Hughes, 353 Pa.Super. 129, 509 A.2d 369
(1986) After considering the expert testimony presented and
the size and complexity of the estate (6/23/05 Tr.105,106),
the court finds that the record does not support the fees
claimed by the executor and his counsel, and these fees
should be reduced to a level commensurate with the admin-
istration of matters of similar size and complexity.

“Attorneys and executors seeking compensation from an
estate have the burden of establishing facts which show the
reasonableness of their fees and entitlement to the compen-
sation claimed.” Estate of Rees, 425 Pa.Super. 490, 497, 625
A.2d 1203 (1993) citing Estate of Sonovick, 373 Pa.Super.
396, 400, 541 A.2d 374, 376 (1988) Because his time is
recorded in 0.5 hour increments, the executor’s itemized
billing records are of limited use in determining the precise
time expended, and, as some of the charges date from 2002,
it would not be feasible for him to accurately recreate more
detailed billing records. Where the account of time charged
is insufficiently detailed, the court’s review is limited to

itemization of tasks performed. Therefore, after reviewing
the list of tasks contained within the executor’s billing
records, the court must rely on its own opinion of reasonable
fees for the services described. The executor has claimed
$14,940 for 249 hours stated on his bill. The court believes
that adequately detailed timesheets would reflect that the
reasonable value of necessary services rendered is
$7,470.00. After hearing the details of the estate administra-
tion from both sides at trial, the court finds that allowing an
executor’s fee of $7,470.00 will be in keeping with the admin-
istrative costs of estates similar in size and complexity.

The billing of the estate’s attorney contains more detail,
and it is possible for the court to use it to review the fees
claimed. The attorney fees total $13,322.50, about 9.5% of the
approximately $140,000 probate estate, and the petitioner’s
expert indicated that they were high for the size of the pro-
bate estate. (6/23/05 Tr.106) Therefore, the billing statement
was examined to find potential reasons for the elevated fees,
and a variety of possible causes became evident. For exam-
ple, 1.9 hours were billed at $238.50 for drafting a continu-
ance motion, together with a related telephone call and cor-
respondence review. Since a continuance is a routine matter,
it should not have resulted in a charge of that size. Also, a
number of entries totaling 14.5 hours and $2,100.00 were for
meetings on various days without any agendas having been
recorded. A handwritten entry of $450.00 was added to the
bottom of the bill for attendance at three status conferences
without specified dates or time expended. The attorney fees
also include a $1,650.00 charge for eleven hours without any
recorded dates. These charges were sufficiently vague so
that it is within the court’s discretion to disallow them.

The last issue with the estate attorney fees is whether a
charge should be allowed for the preparation of the amend-
ment to the original inventory in which nonprobate assets
were inadvertently included. Although a charge for amend-
ing an inventory would normally be a permitted estate
expense, the error involving these particular assets should
have been discernable on the face of the inventory, and the
charge against the estate will not be allowed. The inventory
amendment was included with other work done that same
day where the fees reached a total of $937.50. Those fees will
be reduced by $375.00. After the deductions set forth above,
the court finds the reasonable value of the services per-
formed by the estate attorney to be $8,509.00.

The trustee fees claimed are $1,400.00 based on time
expended. After investigating and finding that the trust
administration fees charged by PNC Bank for comparable
work are considerably higher, the trustee believes the fees
are reasonable. (6/23/05 Tr.81) In the absence of contrary
testimony, the court holds that the $1,400.00 claim for trustee
fees is acceptable.

REMOVAL OF THE TRUSTEE OF
MOLLIE HALPERN TRUST

This court has some concerns regarding the administra-
tion of the Mollie Halpern Trust, but the question is: Do the
trustee’s actions merit his removal? The issues raised by
petitioner are whether there was excessive delay in funding
the trust and whether the trustee breached his duty in issu-
ing quarterly payments of income to the beneficiary.
Mathues’ Estate, 322 Pa. 358, 185 A. 768 (1936), concerns the
removal of a testamentary trustee of a residuary estate and
states, in relevant part, as follows:

The removal of a trustee is a drastic action, which
should only be taken when the estate is actually
endangered and intervention is necessary to save
trust property. In Re: Neafie’s Estate, 199 Pa. 307,
49 A. 129, it was stated there must be a substantial
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reason before the court will remove a trustee who
enjoyed the confidence of the person who created
the trust. A testator has, as a property right, the
privilege and power to place the management of his
estate in a selected person as a condition of his
bounty. See In Re: Bailey’s Estate, 306 Pa. 334, 159
A. 549; Perry on Trusts (6th Ed.) 276; In Re: Boots’

Estate, 275 Pa. 366, 119 A. 473.
Mathues’ at 359. Where a trustee is in error as to his legal
duties under the will but acts in good faith and on advice of
counsel, the error does not justify removal. Id. at 360. “In
doubtful situations, a mere error as to legal duties is not a
breach of trust warranting dismissal.” Id. citing In Re:

Gray’s Estate, 4 Kulp, 157; Perry, loc.cit. The court believes
that this case is one of the “doubtful situations” referenced
in Mathues’ because the petitioner has not shown that there
is danger of loss of trust assets or, alternatively, that the
trustee acted in bad faith in executing his duties under the
will. In the future, however, the trustee is admonished to
comply strictly with the terms of the testamentary trust
which establish a contract that cannot be altered by the tes-
tator’s oral communications to him. See, for example, the
testimony of the trustee at 6/23/05 Tr.128 and 129. The
trustee must administer the trust in conformance with the
written expression of the testator’s intent in the governing
instrument.

Petitioner also alleges that removal of the trustee is nec-
essary because of the hostility that exists between the
trustee and herself (6/10/05 Tr.62 The trustee acknowledges
that petitioner and her mother have negative feelings toward
him and ascribes the cause as his testimony in the divorce
proceedings between decedent and petitioner’s mother.
(6/10/05 Tr.86,87) He denies that he has feelings of hostility
toward petitioner. Id. Beneficiaries may disagree with estate
administrators and trustees, but disagreement and even ani-
mosity would not be cause for removal. “Active antagonism
of the beneficiaries of an estate toward a fiduciary, while
undesirable, is not sufficient to compel the courts to order
the latter’s removal, unless provoked by him and likely to
jeopardize the estate.” Matheus’ at 361. The hostility is not
on the part of the trustee, and it exists for reasons outside of
the administration of the trust. It was not proven that the
trust assets may be endangered, and the court will not
remove the trustee.

FEES OF ATTORNEY FOR MARIE HALPERN
The special needs trust necessary for Marie Halpern was

set up by Attorney Carey with agreement of all concerned,
and the estate is responsible for payment of his fees in the
amount of $1,275.00.

An order will be entered consistent with the above holdings.

ORDER
AND NOW, this 3rd day of November, 2005, after trial and

consideration of the evidence, it is hereby ORDERED and
DECREED as follows:

1. The petitioner’s request to remove Alan S. Tombosky
as trustee of the Mollie Halpern Trust is DENIED; however,
in administering the trust, trustee is required to comply
strictly and only with the written language of the trust. The
$1,400.00 charged for trustee fees is accepted as reasonable,
and the trustee shall continue to receive remuneration for
future services to the trust.

2. The property of the estate which the executor possess-
es and considers to be of no value (referred to in the record
at 6/23/05 Tr.29) shall be made immediately available to
Mollie Halpern who shall be responsible for its removal and
the costs thereof within 60 days of the date of this order. The

claim asserting failure by the executor to inventory, appraise
and account for decedent’s personal property is DIS-
MISSED.

3. The request for surcharge against the executor for his
decision to liquidate the Benjamin Halpern Dry Goods
Company is DENIED.

4. The claims that the executor should be penalized for
employing Wealth Management Strategies, Inc. to manage
financial assets and for having the estate tax returns pre-
pared by another are DENIED.

5. The executor shall reimburse the estate for the late fee
incurred in the filing of the inheritance tax return and for
the portion of the filing fee attributable to the inclusion of
the nonprobate assets in the original inventory.

6. The executor is entitled to fees in the amount of
$7,470.00, and the attorney is entitled to fees in the amount
of $8,509.00, each to return to the estate any excess that they
may have already been paid.

5. The estate shall pay to Attorney Carey fees in the
amount of $1,275.00 for setting up the special needs trust for
Marie Halpern.

6. Within 90 days, the executor shall file an Amended
First and Final Account and schedule of distribution reflect-
ing the terms of this Order.
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Commonwealth of Pennsylvania v.
Rodell Vernard Surratt

Motion for Change of Counsel—Motion for Mistrial—

Motion for Recusal—Exclusion of Potential Juror for Cause—

Motion for Continuance—Additional Right to Voir Dire

During Trial—Right to Court-appointed Eyewitness Expert—

Shackling of Defendant—Admission of Flight/Concealment

Evidence—Abuse of Discretion in Imposing Sentence

Above Guidelines

1. It was not an abuse of discretion for the trial court to
deny the Defendant’s request for a change of counsel on the
date scheduled for trial, after the case had twice been post-
poned in the past without any indication that the Defendant
was dissatisfied with his attorney.

2. It was not an abuse of discretion for the trial court to deny
the Defendant’s request for a mistrial after he attacked his
attorney in the presence of the jury. The Court provided the
jury with multiple cautionary instructions on this issue.
Because the Court lacked any assurance from the Defendant
that he would not repeat this conduct, the Court risked a repeat
of the Defendant’s behavior were he to be granted a mistrial.

3. It was not an abuse of discretion for the trial court not
to recuse itself after the Defendant attacked his attorney and
threw papers about the courtroom. The Court is long experi-
enced in the administration of a courtroom, and was neither
prejudiced nor biased by the conduct of the Defendant in
this case.

4. A number of jurors were prior victims of crime or had
a family member who had been a prior crime victim. When
specifically asked, one juror indicated that the prior experi-
ence would not preclude impartiality. The jury was voir
dired by the Court following the Defendant’s in-court mis-
conduct, and none of the jurors indicated that their ability to
remain impartial was compromised.

5. The Trial Court did not err in denying the Defendant’s
request for a continuance after opening arguments when
original counsel withdrew from the case after being attacked
by the Defendant. The Defendant himself engaged in the
misconduct which gave rise to the basis of his request for a
continuance, and he should not be rewarded for his misbe-
havior. Replacement counsel was a seasoned and experi-
enced attorney, who had been given a two (2) day continu-
ance to prepare for the trial, and was quite capable of being
able to handle a straightforward case involving eyewitness
identification and no complex legal issues.

6. The Defendant is not entitled to additional voir dire of
the jury after the trial has started after he had attacked his
attorney in open court. The jury had been voir dired gener-
ally before the trial, and again by the Court following the
outburst. The jury was also given a cautionary charge, on
more than one occasion, so any error is harmless.

7. The Defendant is not entitled to a court-appointed
expert on eyewitness identification testimony. The expert
testimony would not have aided in the search for the truth
because the eyewitness, upon whom the expert would testi-
fy, was familiar with the Defendant from past encounters.

8. It was not an abuse of discretion for the trial court to
have the Defendant shackled following his violent in-court
outburst, and there were no less-drastic measures that could
have been taken. The Defendant was both obstreperous and

violent in his conduct both in and out of the presence of the
jury. Prior to shackling, every effort was made by the Court to
avoid the need to take this action. These prior efforts were all
for naught. The shackles were not visible to the jury, and the
jury was not advised that the Defendant had been shackled.

9. It was not an abuse of discretion for the trial court to
allow a Commonwealth witness to testify regarding the
Defendant’s efforts to conceal his identify and engage in
deception to avoid apprehension. Testimony regarding the
Defendant’s pre-arrest flight and the Defendant’s mother’s
statement attempting to conceal the location of the
Defendant are relevant to his consciousness of guilt.

10. The court did not err in sentencing the Defendant at
count six (6) to a term of imprisonment in excess of that set
forth in the Sentencing Guidelines. The Court stated its rea-
son for imposing a sentence in excess of the guideline range.
While the type of crime and the use of a deadly weapon were
both factored into the offense gravity score, the nature and
type of crime and the nature and type of deadly weapon and
the manner in which it was used by the Defendant in the
commission of this particular crime were not considered.

(Robert A. Crisanti)

Michael Streily for the Commonwealth.
Douglas Sughrue for Defendant.

No. CC200316151. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Reilly, S.J., December 5, 2005—The defendant, Rodell

Vernard Surratt (hereinafter referred to as “defendant”),
was found guilty by a jury’s verdict on January 28, 2005, of
the following violations of the Pennsylvania Crimes Code: 1)
One count of criminal attempt to murder in violation of
Section 901(a), 18 Pa.C.S.A. §901(a); 2) Two counts of aggra-
vated assault causing serious bodily injury in violation of
Section 2702(a)(1), 18 Pa.C.S.A. §2702(a)(1); 3) Two counts
of aggravated assault with a deadly weapon in violation of
Section 2702(a)(4), 18 Pa.C.S.A. §2702(a)(4); 4) One count of
carrying a firearm without a license in violation of Section
6106, 18 Pa.C.S.A. §6106; 5) Six counts of recklessly endan-
gering another person in violation of Section 2705, 18
Pa.C.S.A. §2705; and 6) One count of criminal conspiracy in
violation of Section 903(a)(1), 18 Pa.C.S.A. §903(a). The jury
found the defendant not guilty of a count of criminal attempt
in violation of Section 901(a), 18 Pa.C.S.A. §901(a). On April
22, 2005, the defendant was sentenced to a minimum of nine
years and a maximum of twenty years plus costs of prosecu-
tion and ordered upon parole to undergo counseling on the
criminal attempt to murder charge; Five years minimum to
a maximum of ten years plus costs for the charge of aggra-
vated assault causing serious bodily injury in which the vic-
tim was Aaron Ridgley, to be served consecutive to the sen-
tence for the criminal attempt to murder charge; Six months
probation on each of the counts of recklessly endangering
another person to be served consecutive to each other and to
the period of incarceration for the other convictions togeth-
er with costs; One year probation to be served concurrent
with the other sentences for probation on the criminal con-
spiracy charge.

The defendant was given credit at sentencing for time
served from July 31, 2003 to April 22, 2005, a period of 631 days.

On October 5, 2005, a concise statement of matters com-
plained of on appeal was filed in accordance with Pa.R.A.P.,
Rule 1925(b). The following issues were raised in defen-
dant’s concise statement:
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1. Whether the trial court erred and/or abused its
discretion in denying defendant’s motion for
change of counsel;

2. Whether the trial court erred in denying defen-
dant’s request for a mistrial;

3. Whether the trial court erred and/or abused its dis-
cretion in denying defendant’s motion for recusal;

4. Whether defendant was deprived of his right,
under the United States and Pennsylvania
Constitutions, to a fair trial before an impartial jury
due to the circumstances with the experience of the
jury or members of their family with crimes simi-
lar to those with which defendant was charged;

5. Whether the trial court erred and/or abused its
discretion in denying replacement defense coun-
sel’s motion for continuance to conduct an ade-
quate investigation of the case, investigate a poten-
tial alibi defense, and otherwise adequately
represent defendant at trial;

6. Whether the trial court erred and/or abused its
discretion in denying replacement defense coun-
sel’s request to voir dire the jury to determine any
prejudicial impact of their witnessing of the distur-
bance caused by defendant at an earlier stage of
defendant’s trial;

7. Whether the trial court erred and/or abused its
discretion in denying defendant’s motion for
appointment of an expert on the reliability of Lajay
Turner’s identification of defendant during the
course of trauma inflicted upon Ms. Turner;

8. Whether defendant’s right, under the
Pennsylvania and United States Constitution, to a
fair trial before an impartial jury was violated
when, pursuant to an order of the trial court, defen-
dant appeared shackled before the jury during trial
on January 28, 2005;

9. Whether the trial court erred and/or abused its
discretion in permitting, in violation of defendant’s
constitutional right against self-incrimination and
in violation of the hearsay rule, the Commonwealth
to submit, at trial, evidence of defendant’s mother’s
attempts to conceal defendant’s identity as evi-
dence of defendant’s flight from authorities;

10. Whether the trial court erred and/or abused its
discretion in failing to state adequate reasons for
imposing a sentence beyond the aggravated range
of the sentencing guidelines for defendant’s aggra-
vated assault conviction; and

11. Whether the trial court erred and/or abused its
discretion in relying upon factors already taken
into account in determining defendant’s offense
gravity score.

During the course of the proceedings on this case to
include pre-trial, trial and post-trial, numerous motions
were made by defendant, many of which are the matters for
which the defendant now includes as part of the matters
complained of in this appeal. In accord with 42 Pa.C.S.A.
§9712, the Commonwealth notified the Court of its intent to
proceed for mandatory sentencing on counts 1, 3, and 4 as
being committed with a firearm. The Court dismissed defen-
dant’s Post-Trial Motions on July 29, 2005.

Jury selection began on Monday, January 24, 2005 (Jury

Selection/Trial Motion Transcript of January 24, 2005 (here-
inafter referred to as “T.T. 1-24-05”). The first order of busi-
ness was counsel for the defense advised the Court that the
defendant did not desire to go to trial at that time. His com-
plaint was that he did not have sufficient time to develop an
alibi defense (T.T. 1-24-05 at page 2). Defendant also
expressed to the Court for the first time, his desire to change
counsel (T.T. 1-24-05 at pages 3 and 4). According to the
defendant, Ms. Collins from the Allegheny County Public
Defender’s Office was ineffective counsel because she did
not come to see him and did not contact witnesses (T.T. 1-24-
05 at pages 3 and 4). Defendant admitted he had made no
prior request for a change of counsel (T.T. 1-24-05 at page 5)
and that his only notice to Ms. Collins was through his moth-
er and that he had not directly spoken to her on this subject
(T.T. 1-24-05 at page 4).

Defendant’s motion to change counsel or for counsel to
remove herself was denied (T.T. 1-24-05 at page 5). There
had been two previous continuances granted in this case
(T.T. 1-24-05 at pages 6 and 7) and nothing had previously
been said of the desire of defendant to change counsel or for
counsel to remove herself (T.T. 1-24-05 at pages 6 and 7). The
District Attorney’s Office reported that they were ready for
trial and objected to any continuance (T.T. 1-24-05 at page 7).

Defendant initially notified the Court that he did not
intend to be present during jury selection, but changed his
mind and told the Court he desired to be present (T.T. 1-24-
05 at pages 7 and 8).

During jury selection, the defense objected to an inadequate
representation of African-Americans in the jury panel (Jury
Selection/Trial Transcript of January 25, 2005 (hereafter
referred to as “T.T. 1-25-05”) at pages 2-5). There had been
twenty-five persons in the panel with only one African-
American (T.T. 1-25-05 at page 2). After being advised that there
were five additional African-Americans in the pool, the Court
ordered that these additional African-Americans be called and
included in the jury panel from which the jury in this case was
ultimately selected (T.T. 1-25-05 at pages 5 and 6).

During jury selection, the Court cautioned defendant to
behave and warned him that if he misbehaved that he would
be removed and placed in the holding cell (T.T. 1-25-05 at
pages 6 and 7). Defendant was evasive with the Court and
non-committal as to his intent regarding future behavior
(T.T. 1-25-05 at page 7). The defendant was told by the Court
that his presence was desired by the Court, but he would be
removed if there was any further outbreak by defendant
(T.T. 1-25-05 at page 8). The Court firmly advised defendant
he would be removed from the courtroom if he misbehaved
(T.T. 1-25-05 at page 8). The defendant then refused to par-
ticipate further in the jury selection and was returned to the
bullpen (T.T. 1-25-05 at pages 8 and 9).

The defense challenged one juror because the juror
reported to having been a victim of a crime but, after the
juror stated that it would have no effect on the juror’s ability
to decide impartially, the challenge was withdrawn (T.T. 1-25-
05 at page 10 and 11). The defense then objected to the inclu-
sion of jurors numbers 6-14 on the grounds that they were
tainted by the misconduct of the defendant in their presence
(T.T. 1-25-05 at page 13). Further voir dire of these jurors on
their ability to disregard what they had witnessed and to
remain impartial revealed no problem with these jurors and
they were retained (T.T. 1-25-05 at pages 13 and 14).

The defendant then returned to the courtroom and the
trial was commenced with opening statements by counsel
(T.T. 1-25-05 pages 21-31). Between the opening statements
and the prosecution calling its first witness, there was a sud-
den and unprovoked outburst by the defendant, during
which the defendant was warned again by the Court to sit
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down and be quiet (T.T. 1-25-05 at page 31 and Stipulation of
Fact filed of record on September 2005 and attached to the
defendant’s concise statement (hereinafter referred to as the
“Stipulation”)). The defendant ignored the Court and then
attacked his counsel1 and threw papers (Stipulation). One of
the detectives, who later testified in the trial, restrained
defendant and a panic call was sent out and was responded
to by deputy sheriffs who then removed the defendant from
the courtroom (Stipulation). A note was entered into evi-
dence as Commonwealth Exhibit 1, which was purported to
have been written by the defendant, and which note read:
“automatic mistrial” (T.T. 1-25-05 at page 36).2

After the defendant had been removed from the court-
room, the Court provided a cautionary instruction to the jury
and advised that the trial would proceed without the defen-
dant being present in the courtroom (T.T. 1-25-05 at page 32).
The Court also instructed the jury that the outbursts by the
defendant and the occurrence of events that had just taken
place should not influence their decision and that they may
not consider it in there deliberations (T.T. 1-25-05 at page 32).

Defense counsel then moved for a mistrial which the
Court denied but did recess the trial until later that day (T.T.
1-25-05 at pages 32 and 33). The defense then moved for
leave to withdraw, citing a conflict of interest arising out of
her intent to file a criminal complaint against the defendant
(T.T. 1-25-05 at pages 34-38). After hearing further argument
on the defense motion, the Court granted the withdrawal of
Ms. Collins as counsel for the defendant, and the present
defense counsel was then appointed to replace her (T.T. 1-25-
05 at pages 38 and 39). The Court again denied another
defense motion for mistrial and continuance, but extended
the recess for an additional two days (T.T. 1-25-05 at pages
34, 37 and 39).

Before recessing, the Court again cautioned the jury that
defendant’s conduct was not to influence them (T.T. 1-25-05
pages 39 and 40).

On Friday, January 28, 2005 the trial was reconvened
(Jury Trial Transcript of 1-28-05 (hereinafter referred to as
“T.T. 1-28-05”) at page 3). Before the jury was brought into
the courtroom, counsel presented several motions which the
Court considered along with counsel’s arguments (T.T. 1-28-
05 at pages 3-23). The first of these motions was that defen-
dant be permitted in the courtroom for the trial (T.T. 1-28-05
at page 3). The Court granted this motion with the proviso
that the defendant be shackled (T.T. 1-28-05 at page 5).

The defense then moved that the trial judge recuse him-
self from the case. This motion was based on the argument
that defendant threw objects at the Court (T.T. 1-25-05 at
pages 7 and 8). This motion was denied (T.T. 1-28-05 at page
9). The defense then renewed the motion for mistrial on the
basis that jurors numbers 6, 8, 10 and 11 were tainted
because they had previously been victims of crimes (T.T. 1-
28-05 at pages 9-11).

Defendant was then brought into the courtroom outside of
the presence of the jury (T.T. 1-28-05 at page 11). The Court
then again warned defendant that he was to behave, and fur-
ther misconduct would result in his removal (T.T. 1-28-05 at
page 12).

The defense then moved to again voir dire the jury and
this motion was denied, but the Court stated he would
instruct the jury further that they were to disregard what
had occurred (T.T. 1-28-05 at pages 13 and 14). The defense
then moved for more time to find the illusive alibi witness
and the Court denied this motion (T.T. 1-28-05 at pages 14-
16). The defense then moved to have an expert witness made
available to testify regarding eyewitness testimony and this
motion was denied (T.T. 1-28-05 at pages 16-18). The defense
also moved for disclosure of the identity of a confidential

informant (T.T. 1-28-05 page 21). This motion was denied,
but later during trial, the names of the persons who provid-
ed defendant’s name to the police were given in the cross
examination of the homicide detective (T.T. 1-28-05 at pages
21, 129 and 130).

After the jury was brought back into the courtroom
defense counsel was given the opportunity to give a second
defense opening statement to the jury (T.T. 1-28-05 at pages
23-29).

The first witness was Lajay Turner who testified that she
was a 31 year old life long resident of Braddock Borough
(T.T. 1-28-05 at page 29). Her testimony was that on June 15,
2003, she attended a family yard picnic at her aunt’s house
in Braddock and arrived at 1:00 p.m. and left at 10:00 p.m.
(T.T. 1-28-05 at pages 29 and 30). She planned to ride home
in her cousin’s car along with her cousin and three small
children including her son Arron Ridgley (T.T. 1-28-05 at
page 31). After the children were placed in the car, she pro-
ceeded to go to the passenger side of the car when she was
shot (T.T. 1-28-05 at pages 32 and 33). The initial shot hit her
in the back and then she was hit in the leg and fell to the
ground facing up (T.T. 1-28-05 at pages 33 and 34). In total
she was shot eight times (T.T. 1-28-05 at page 35). During the
shooting Ms. Turner was able to see and recognize positive-
ly one of two shooters whom she identified as the defendant
(T.T. 1-28-05 at pages 35-38). She had seen the defendant
with another man across the street from her aunt’s while
attending the picnic, and knew the defendant as being from
Braddock (T.T. 1-28-05 at pages 36 and 37). A second wit-
ness, Cathy Turner, also positively identified defendant as
one of the persons who shot Lajay Turner and Arron Ridgley
on June 15, 2003 (T.T. 1-28-05 at pages 93-95, 100, 110).

Lajay Turner’s testimony also included a description of
her stay in the hospital and her current medical condition
(T.T. 1-28-05 at pages 37-43). On cross examination she said
that defendant definitely shot her five times (T.T. 1-28-05 at
pages 55 and 56). On re-direct, she testified that because of
her injuries she was unable to speak with the police for a
week (T.T. 1-28-05 at pages 58 and 59).

Arron Ridgley, who was five years old on June 15, 2003,
then testified (T.T. 1-28-05 at pages 60-72). This young wit-
ness testified that he too was shot on June 15, 2003 at the
same time his mother, Lajay Turner, was “hurt” (T.T. 1-28-05
at pages 63-66).

The remaining eye witness, Cathy Turner’s testimony con-
firmed and provided further details to the testimony of Lajay
Turner and Arron Ridgley and identified defendant as the
person who shot both victims (T.T. 1-28-05 at pages 90-111).
She also identified the six persons who were in proximity to
the shooting by the defendant and were the victims of the
reckless endangering charges (T.T. 1-28-05 at pages 98-100).

Detective Robert Opferman’s testimony described the
scene and ballistic findings (T.T. 1-28-05 at pages 72-89).
Detective Andrew Schurman testified as to the interrogation
of certain witnesses and to the general investigation and
arrest of the defendant (T.T. 1-28-05 at pages 112-131).
Detective Schurman’s testimony included a description of an
attempted arrest of defendant on July 3, 2003 during which
defendant and a woman, later determined to be defendant’s
mother, caused the detective to believe the defendant was
the defendant’s brother and thereby the defendant escaped
the arrest that the detective had planned to make on the
defendant (T.T. 1-28-05 at pages 114-121). This evasion
resulted in defendant not being arrested until twenty-seven
days later (T.T. 1-28-05 at page 121). He further testified that
the defendant’s mother, in a later effort to protect the defen-
dant from arrest, stated that defendant was not in the house
but the detective found the defendant hiding under a bed in
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the house (T.T. 1-28-05 at page 121-123). This detective also
testified that the defendant resided 2000 feet from the June
15, 2003 shooting scene in the Borough of Braddock (T.T. 1-
28-05 at page 123). He also testified that defendant was sev-
enteen at time of the shooting and too young to be licensed to
carry a firearm in Pennsylvania (T.T. 1-28-05 at page 123).

The defense rested without entering any evidence (T.T. 1-
28-05 at page 143). The Court in its charge to the jury again
cautioned the jury to disregard the defendant’s misconduct
in their deliberations (T.T. 1-28-05 at page 193).

1.
The first issue raised by the defendant in his Concise

Statement is whether the Court abused its discretion in
denying defendant’s motion for change of counsel. On facts
very similar but slightly more persuasive than defendant’s
argument, The Supreme Court in Commonwealth v.

Randolph, 873 A.2d. 1277, 1281 and 1282 (Pa. 2005), rehear-
ing denied, 2005 Pa. LX 1878, said:

Appellant argues the trial court erred in denying
him the right to have private counsel represent him
during trial and in denying a continuance to enable
private counsel to represent him. He contends he
sought private counsels representation because
there was a major breakdown in communication
between him and court-appointed counsel and
because court-appointed counsel was unprepared,
rather than for purposes of delay.

The grant or denial of a motion for a continu-
ance is within the sound discretion of the trial
court and will be reversed only upon a showing
of an abuse of discretion. Commonwealth v.

Ross, 465 Pa. 421, 422 n. 2, 350 A.2d. 836, 837 n.
2 (1976). As we have consistently stated, an
abuse of discretion is not merely an error of
judgment. Mielcuszny v. Rosol, 317 Pa. 91, 93-
94, 176 A. 236, 237 (1934). Rather, discretion is
abused when “the law is overridden or misap-
plied, or the judgment exercised is manifestly
unreasonable, or the result of partiality, preju-
dice, bias, or ill-will, as shown by the evidence
or the record….” Commonwealth v. Chambers,

546 Pa. 370, 387, 685, A.2d. 96, 104 (1996) (quot-
ing Mielcuszny, 317 Pa. at 93-94, 176 A. at 236).

Commonwealth v. McAleer, 561 Pa. 129, 748 A.2d.
670, 673 (2000). We have held, however, that the
constitutional right to counsel of one’s own choice
is not absolute. Commonwealth v. Robinson, 468 Pa.
575, 592-93 & n. 13, 364 A.2d. 665, 674 & n. 13
(1976). Rather, “the right of the accused to choose
his own counsel, as well as the lawyer’s right to
choose his clients, must be weighed against and
may be reasonably restricted by the state’s interest
in the swift and efficient administration of criminal
justice.” Id., at 592, 364 A.2d. at 674 (internal quo-
tations omitted). Thus, this Court has explained
that while defendants are entitled to choose their
own counsel, they should not be permitted to
unreasonably “clog the machinery of justice” or
hamper and delay the state’s efforts to effectively
administer justice. Commonwealth v. Baines, 480
Pa. 26, 30, 389 A.2d. 68, 70 (1978).

Id., at 673-74.

This case had already been continued twice at the
request of court-appointed counsel. Appellant wait-
ed until May 1, 2003, two business days before trial

was scheduled to commence, to apprise the trial
court of his desire to have private counsel repre-
sent him, even though he had first contacted pri-
vate counsel about representation in January, 2003.
The trial court denied appellant’s request for a con-
tinuance but gave private counsel the opportunity
to participate and was willing to accommodate his
schedule and allow him time to prepare following
jury selection. However, private counsel never
showed up at trial or during sentencing. In consid-
ering the motion for continuance, the trial court
weighed appellant’s right to counsel of his choice
against the state’s interest in efficient administra-
tion of justice. We find no abuse of discretion in the
trial court’s refusal to grant appellant’s request for
a continuance.

Defendant’s motion for change of counsel was presented
for the first time to this Court on the day that a jury was to
be selected. This followed two continuances of trial at which
neither the defendant nor his counsel made any mention of
defendant’s desire to change counsel.

Nine months prior to the day the motion was presented
and a month before this Court had granted defendant the
first continuance, defendant attempted to waive representa-
tion by the Public Defender’s Office but in this waiver he
stated an intent to obtain private counsel, but did not know
the identity of the lawyer he desired. Further, he made no
mention of his desire to this Court until the day that a jury
was to be selected and then only after he was denied a third
continuance.

The defendant admitted he had made no prior requests to
the Court for a change of counsel and also said he had never
made a direct complaint regarding a change of counsel to the
original appointed counsel. His complaint regarding counsel
were almost identical to those made by the appellant in
Commonwealth v. Randolph, Ibid.

It should also be noted that this Court did grant defense
counsel’s Motion for Leave to Withdraw after the defendant
attacked his defense counsel and a conflict of interest devel-
oped because of defendant’s misconduct. Present counsel
was then appointed to protect defendant’s rights.

It is clear that the Court did not abuse its discretion in its
initial denial of defendant’s motion to change counsel. The
primary reason that this motion was denied was timing of
the motion and the Court’s observation that defendant’s
rights were being effectively protected by the Public
Defender’s Office and the counsel appointed by the Court. It
was not until after a conflict of interest was apparent to the
Court that the Court conceded that the change in counsel
was appropriate and the motion was then granted.

2.
The second issue in defendant’s Concise Statement is

whether the Court erred in denying defendant’s Motion for
Mistrial after defendant attacked his counsel in the presence
of the jury.

The standard for considering motions for mistrial was
recently set forth in Commonwealth v. Melendez-Rodriquez,

856 A.2d. 1278, 1287 (Pa.Super. 2004) as follows:

“Whether to grant the extreme remedy of a mis-
trial is a matter falling into the discretion of the
trial court.” Commonwealth v. Boczkowski, 577 Pa.
421, 453-55, 846 A.2d. 75, 94-95 (2004). “A trial
court need only grant a mistrial where the alleged
prejudicial event may reasonably be said to
deprive the defendant of a fair and impartial trial.”
Id. (quoting Commonwealth v. Jones, 542 Pa. 464,
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488, 668 A.2d. 491, 502-503 (1995), cert. denied, 519
U.S. 826, 117 S.Ct. 89, 136 L. Ed. 2d. 45 (1996))….

“The law presumes that the jury will follow the
instructions of the court.” Commonwealth v.

Brown, 567 Pa. 272, 289, 786 A.2d. 961, 971(2001),
cert. denied, 537 U.S. 1187, 123 S.Ct. 1351, 154
L.Ed. 2d. 1018 (2003); see also, Commonwealth v.

O’Hannon, 557 Pa. 256, 262, 732 A.2d. 1193, 1196
(1999) (stating “[a]bsent evidence to the contrary,
the jury is presumed to have followed the trial
court’s instructions.”)

In Commonwealth v. Tejeda, 834 A.2d. 619, 623 and 624
(Pa.Super. 2003), the defendant threw water on the jury and
the trial court denied the defendant’s motion for mistrial.
The Superior Court stated:

A motion for a mistrial is within the discretion of
the trial court. Commonwealth v. Stafford, 749
A.2d. 489, 500 (Pa.Super. 2000) (citations omitted).
“[A] mistrial [upon motion of one of the parties] is
required only when an incident is of such a nature
that its unavoidable effect is to deprive the appel-
lant of a fair and impartial trial.” Commonwealth v.

Lease, 703 A.2d. 506, 508 (Pa.Super. 1997). It is
within the trial court’s discretion to determine
whether a defendant was prejudiced by the inci-
dent that is the basis of a motion for a mistrial. Id.

On appeal, our standard of review is whether the
trial court abused that discretion. Stafford, 749
A.2d. at 500.

An abuse of discretion is more than an error in
judgment. Commonwealth v. Griffin, 804 A.2d. 1, 7
(Pa.Super. 2002). On appeal, the trial court will not
be found to have abused its discretion unless the
record discloses that the judgment exercised by the
trial court was manifestly unreasonable, or the
result of partiality, prejudice, bias, or ill-will. Id.

When the discretion exercised by the trial court
is challenged on appeal, the party bringing the
challenge bears a heavy burden….[I]t is not suf-
ficient to persuade the appellate court that it
might have reached a different conclusion if, in
the first place, [it was] charged with the duty
imposed on the court below; it is necessary to go
further and show an abuse of discretionary
power. An abuse of discretion is not merely an
error of judgment, but if in reaching a conclu-
sion the law is overridden or misapplied, or the
judgment exercised is manifestly unreasonable,
or the result of partiality, prejudice, bias or ill-
will as shown by the evidence of record, discre-
tion is abused. We emphasize that an abuse of
discretion may not be found merely because the
appellate court might have reached a different
conclusion….

Commonwealth v. Garcia, 443 Pa.Super. 414, 661
A.2d. 1388, 1394-95 (1995) (quoting Paden v. Baker

Concrete Construction, Inc., 540 Pa. 409, 658 A.2d.
341, 343 (1995) (citations and quotation marks
omitted))….

We conclude that Tejeda received a fair and
impartial trial, despite his own deliberate actions,
and affirm the judgment of sentence on that basis.
Because Tejeda deliberately and intentionally dis-
rupted the proceedings, he should not profit from

his actions. Consequently, we hold that the trial
court did not abuse its discretion in refusing to
grant Tejeda’s motion for mistrial.

In his Brief in Support of Post-Sentencing Motions, defen-
dant presents a convoluted argument that attempts to justify
his violent outburst on the basis that he was frustrated by the
Court’s denial of his Motion for a Change of Counsel.
Apparently the defendant believed that all he had to do was
to commit an atrocious act and he would be granted an
“automatic mistrial.” Defendant’s argument is that the trial
court has no control over the situation and no discretion in
the matter. The law, however, is to the contrary and does pro-
vide the trial court with the duty to maintain order and the
discretion to remedy the situation in a manner short of
declaring a mistrial.

The Court had no assurance that defendant’s conduct
would not be repeated before a new jury. Furthermore, much
time and effort had been expended by the jury, counsel and
the witnesses, the Court, and all of those who support the
Court in bringing this case to trial. To abort the proceeding by
declaring a mistrial with no way of knowing that justice could
be had in doing so made no sense and in fact probably would
have encouraged the defendant to repeat his misconduct.

After efforts were made to provide cautionary instruc-
tions to the jury and to voir dire the jury on their ability to be
fair and unprejudiced by the defendant’s outburst, the Court
exercised its discretion as a trial court and denied the
Motion for a Mistrial. The Court also included further cau-
tionary instructions on this issue in its charge to the jury.
There was no abuse in the Court’s exercise of its discretion
in denying the Motion for a mistrial.

3.
The next assertion of error by defendant was whether the

Court should have recused himself after the defendant
attacked his counsel and threw papers in the courtroom.

In his Brief in Support of Post-Sentencing Motions, defen-
dant aptly cites the following from Commonwealth v. Bruce,
577 Pa. 581, 589-590, 848 A.2d. 104, 108-109 (2004) Citations
and emphasis omitted).

If a party questions the impartiality of a judge,
the proper recourse is a motion for recusal,
requesting that the judge make an independent,
self-analysis of the ability to be impartial. …. If
content with that inner examination, the judge
must then decide “whether his or her continued
involvement in the case creates an appearance of
impropriety and/or would tend to undermine pub-
lic confidence in the judiciary.” …. This assessment
is a “personal and unreviewable decision that only
the jurist can make.” …. “Once the decision is
made, it is final….” ….

This Court presumes judges of this Common-
wealth are “honorable, fair and competent,” and,
when confronted with a recusal demand, have the
ability to determine whether they can rule impar-
tially and without prejudice. …. The party who
asserts a trial judge must be disqualified bears the
burden of producing evidence establishing bias,
prejudice, or unfairness necessitating recusal, and
the “decision by a judge against whom a plea of
prejudice is made will not be disturbed except for
an abuse of discretion.” ….

The underlying purpose of the Code of Judicial
Conduct is to “preserv[e] both the integrity and
independence of the judiciary.” …. Although “the
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whole of the Code of Judicial Conduct, does not
have the force of substantive law,” … the Code is
intended to “impose[ ] standards of conduct upon
the judiciary to be referred to by a judge in his self-
assessment of whether he should volunteer to
recuse from a matter pending before him.” …. The
Code’s “provisions merely set a norm of conduct
for all our judges and do not impose substantive
legal duties on them.” …. A per se rule would
impose a legal duty of recusal based upon a
Judicial Code violation and remove any introspec-
tive discretion from the jurist. Such a structured
rule would defeat the spirit of our judicial process-
es and undermine the legitimacy of our judges. As
stated previously, this Commonwealth must contin-
ue to reserve faith in, and give due deference to our
jurists, and allow them to address these initial chal-
lenges. Their discretion may of course be reviewed,
but it must first be allowed to be exercised.

In their Reply to Defense Counsel’s Brief in Support of
Post Sentencing Motion, the District Attorney’s Office cites
Commonwealth v. Abu-Jamal, 553 Pa. 485, 720 A.2d. 79, 89
(Pa. 1998), cert. denied, 528 U.S. 810, 145 L.Ed. 2d. 38, 120
S.Ct. 41, rehearing denied 1998 Pa. LX 2551, which states:

The standards for recusal are well established. It is
the burden of the party requesting recusal to pro-
duce evidence establishing bias, prejudice or
unfairness which raises a substantial doubt as to
the jurist’s ability to preside impartially. Rizzo v.

Haines, 520 Pa. 484, 512-513, 555 A.2d. 58, 72
(1989); Commonwealth v. Miller, 541 Pa. 531, 664
A.2d. 1310 (1995). As a general rule, a motion for
recusal is initially directed to and decided by the
jurist whose impartiality is being challenged.
Commonwealth v. Travaglia, 541 Pa. at 143-145,
661 A.2d. at 370, citing Goodheart v. Casey, 523 Pa.
188, 565, A.2d. 757 (1989). In considering a recusal
request, the jurist must first make a conscientious
determination of his or her ability to assess the
case in an impartial manner, free of personal bias
or interest in the outcome. The jurist must then
consider whether his or her continued involvement
in the case creates an appearance of impropriety
and/or would tend to undermine public confidence
in the judiciary. This is a personal and unreview-
able decision that only the jurist can make.
Goodheart v. Casey, 523 Pa. 188, 201-203, 565 A.2d.
757, 764 (1989). Where a jurist rules that he or she
can hear and dispose of a case fairly and without
prejudice, that decision will not be overruled on
appeal but for an abuse of discretion. Id. at 199-201,
565 A.2d. at 763. In reviewing a denial of a disqual-
ification motion, we recognize that our judges are
honorable, fair and competent. Reilly v. SEPTA, 507
Pa. 204, 221-223, 489 A.2d. 1291, 1300 (1985).

This Court has presided over too many cases, both civil
and criminal, to have been prejudiced or biased by conduct
such as occurred in this case. This Court’s ability to remain
steadfastly fair and impartial was in no way altered by
defendant’s outburst and violence. While the Court certainly
does not condone such courtroom antics, it is able to disre-
gard them in conducting a fair and impartial trial. If the
Court’s ability to conduct a fair and impartial trial had been
affected in any way, or if the Court had become biased or
prejudiced in any manner by the defendant’s antics, the
Court would have recused himself without any motion being

presented by the defense. However, such was not the case
and this Court did not have any reason for a recusal,

4.
The next error alleged by defendant pertained to certain

jurors who defendant asserts were victims of crimes and
should have been removed from the jury for cause under
Rule 631 of the Pennsylvania Criminal Rules Of Procedure,
42 Pa.C.S.A. R. of Crim. Proc., Rule 631.

In Commonwealth v. Weiss, 565 Pa. 504, 776 A.2d. 958,
966 (2001), cert. denied, 122 S.Ct. 2303, 535 U.S. 1101, 152
L.Ed. 2d. 1059, the Court said:

It is well established that:

The test for determining whether a prospective
juror should be disqualified is whether he is
willing and able to eliminate the influence of
any scruples and render a verdict according to
the evidence, and this is to be determined on the
basis of answers to questions and demeanor….
It must be determined whether any biases or
prejudices can be put aside on proper instruc-
tion of the court…. A challenge for cause should
be granted when the prospective juror has such
a close relationship, familial, financial, or situa-
tional, with the parties, counsel, victims, or wit-
nesses that the court will presume a likelihood
of prejudice or demonstrates a likelihood of
prejudice by his or her conduct or answers to
question…. The decision on whether to disqual-

ify is within the discretion of the trial court and

will not be reversed in the absence of a palpable

abuse of discretion….

Commonwealth v. Wilson, 543 Pa. 429, 672 A.2d.
293, 299 (1996) (emphasis added), (quoting
Commonwealth v. Colson, 507 Pa. 440, 490 A.2d.
811, 818 (1985), cert. denied, 476 U.S. 1140, 106
S.Ct. 2245, 90 L.Ed. 2d. 692 (1986)).

The trial court, in its opinion denying the post-
trial motions of Weiss, addressed the issue of dis-
qualifying this juror and stated that it “had the
opportunity to observe the demeanor of the juror
and finds no new reasoning that convinces him that
the juror was not forthcoming in his answers and
responses that indicated he could render an impar-
tial verdict.” Trial court opinion at 5. It was the
trial court that observed the juror’s demeanor and
heard his responses; it was, therefore, the trial
court that was in the best position to assess the
credibility of the juror’s statements that he could
be fair. Commonwealth v. Wilson, 672 A.2d. at 300.
Further, the court may properly refuse to excuse a
juror for cause when the trial judge believes that
the juror would be fair and impartial.
Commonwealth v. Chambers, 546 Pa. at 392, 685
A.2d. at 107 (1996). Such was the case in the instant
matter. Accordingly, we find no palpable abuse of
discretion in the trial court’s refusal to disqualify
this juror, and Weiss is entitled to no relief on this
allegation of error.

Defendant claims that jurors 6, 8, 10 and 11 should have
been removed from the jury panel based on the record at T.T.
1-25-05 at pages 9-11. The record reveals in this regard that
juror No. 2 answered the voir dire on having been a victim of
a vehicle theft, but that the experience would not influence
the juror’s ability to sit as a fair and impartial juror. There
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was nothing further on the T.T. 1-25-05 at pages 9-11 record
cited by the defendant in this regard.

The record at T.T. 1-28-05 at pages 9-11 was a more gen-
eral challenge to jurors 6, 8, 10 and 11 based on general alle-
gations that these jurors or family members had been vic-
tims of crimes and that they may have been tainted by
witnessing defendant’s misconduct.

In both instances this Court was convinced after voir
diring all of the jurors on the jury on the issues raised by the
defendant, that the jurors in question were forthcoming in
their answers and responses, that they would not be influ-
enced by their experiences as victims of crime nor by the
defendant’s misconduct.

It is especially noteworthy that the defendant shows no
instances where any of the jurors was a victim of the same or
a similar crime as to that for which this defendant was
charged. Even if that had been the case, however, under
Commonwealth v. Weiss, Ibid., this Court found from its
observations that there was no likelihood of prejudice by any
of the jurors.

5.
The next issue deals with defendant’s contention that the

Court erred in denying defendant’s Motion for a
Continuance.

Rule 106 (c) of the Pennsylvania Rules of Crim. Proc., 42
Pa.C.S.A. Pa.R.Crim. Proc., Rule 106 (c) states:

A motion for continuance on behalf of the defen-
dant shall be made no later than 48 hours before
the time set for trial. A later motion shall be enter-
tained only when the opportunity therefore did not
previously exist; or the defendant was not aware of
the grounds for the motion, or the interest of justice
requires it.

Defendant’s Motion for Continuance was predicated on
the appointment of replacement counsel due to the with-
drawal of original defense counsel after the presentation of
opening statements in the trial and on replacement counsel’s
inability to locate an alibi witness. The case of
Commonwealth v. McAleer, 561 Pa. 129, 748 A.2d. 670
(2000), which was cited by the defendant, somewhat
addresses the replacement of counsel issue but not the miss-
ing witness issue.

Factually Commonwealth v. McAleer, Ibid. is distinguish-
able from this case. In McAleer private and unappointed
counsel replaced another lawyer, and the trial was com-
menced immediately without affording the defense counsel
with any opportunity to prepare. There was no implication
that the defendant in McAleer had any responsibility for
causing the need for the replacement of counsel. In this case
defense counsel had more than two days to prepare the
defense, and it was defendant’s conduct that caused counsel
to be replaced.

The issues in this case did not require extensive prepara-
tion. The only real issue pertained to the credibility of the
identification of the defendant as the person who was reput-
ed to have been the shooter. Two of the witnesses testified
that it was the defendant who shot the victims, along with
another unknown shooter. Replacement counsel was an
experienced criminal trial lawyer who certainly knew how to
test the credibility of eye witnesses, and there was no specif-
ic reason stated by counsel as to why additional time was
required by counsel to perform this task.

Most noteworthy is the fact that it was the defendant’s
conduct that necessitated the replacement of counsel after
the trial had commenced. This is a very different situation
than that confronted by the court in Commonwealth v.

McAleer. The McAleer decision was really based on the

defendant’s right to have effective counsel. This issue is
addressed above regarding defendant’s allegation that this
Court erred in denying his Motion for Change of Counsel.

In Commonwealth v. Pries, 861 A.2d. 951, 953 (Pa.Super.
2004), alloc. denied, 2005 Pa. LX 1778, the Court said:

Appellant first contends that the trial court erred
by denying his motion for continuance to facilitate
filing a written motion to dismiss. The decision of
whether to grant or deny a request for a continu-
ance is within the sound discretion of the trial
judge. Commonwealth v. Chambers, 546 Pa. 370,
387, 685 A.2d. 96, 104 (1996). In this context, our
Supreme Court has defined “abuse of discretion”
as follows:

An abuse of discretion is not merely an error of
judgment, but if in reaching a conclusion the
law is overridden or misapplied, or the judg-
ment exercised is manifestly unreasonable, or
the result of partiality, prejudice, bias, or ill-
will, as shown by the evidence or the record,
discretion is abused.

Id. The refusal to grant a continuance constitutes
reversible error only if “prejudice or a palpable
and manifest abuse of discretion is demonstrated.”
Commonwealth v. Griffin, 804 A.2d. 1, 12 (Pa.Super.
2002).

In Commonwealth v. Boeltcher, 459 A.2d. 806,
809 and 810 (Pa.Super. 1983) the Court said:

It is clear that a person charged with a crime has
a constitutional right to the assistance of counsel
which includes the right to a reasonable opportuni-
ty to obtain counsel of his or her own choice.
Commonwealth v. Kittrell, 285 Pa.Super. 464, 467,
427 A.2d. 1380, 1381 (1981); Commonwealth v.

Andrews, 282 Pa.Super. 115, 122, 422 A.2d. 855, 858
(1980). That right, however, is not absolute. As we
stated in Commonwealth v. Atkins, 233 Pa.Super.
202, 207-08, 336 A.2d. 368, 371-372 (1975) (citations
omitted):

[T]he desirability of permitting a defendant
additional time to obtain private counsel of his
choice must be weighed against the public need
for the efficient and effective administration of
justice. The matter of continuance is tradition-
ally one within the discretion of the trial judge,
and no prophylactic rule exists for determining
when a denial of a continuance amounts to a vio-
lation of due process. Each case must be decid-
ed by balancing the competing interests, giving
due regard to the facts presented. “[I]t is not
every denial of a request for more time that vio-
lates due process even if the party fails to offer
evidence or is compelled to defend without
counsel. Contrariwise, a myopic insistence upon
expeditiousness in the face of a justifiable
request for delay can render the right to defend
with counsel an empty formality. There are no
mechanical tests for deciding when a denial of a
continuance is so arbitrary as to violate due
process. The answer must be found in the cir-
cumstances present in every case, particularly
in the reasons presented to the trial judge at the
time the request is denied.

Balancing all of the factors in this case to include an
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almost two year delay in bringing this case to trial, two prior
continuances, defendant’s conduct creating the necessity for
replacing counsel, the simplicity of the issues, experience of
replacement counsel, District Attorney’s readiness to go to
trial, a jury having been selected and opening statements
having been made, and the lateness of the presentation of the
Motion for Continuance, it was decided by this Court that a
recess of two and a half days would provide defense counsel
with sufficient time to prepare an effective defense and that
a continuance was not required in the interest of justice.

In Commonwealth v. Plath, 405 A.2d. 1273, 1275
(Pa.Super. 1979), the court said:

We will not reverse a lower court’s denial of a con-
tinuance to procure a witness absent an abuse of dis-
cretion. Commonwealth v. Andrews, 245 Pa.Super.
547, 369 A.2d. 762 (1977). See Pa. R.Crim.P. 301.
Factors underlying the exercise of that discretion
include whether the witness is necessary or essen-
tial to the defense, the facts to which the witness
could testify, whether the witness can be procured,
and the accused’s diligence in attempting to secure
the witness’ presence. Commonwealth v. Smith, 42
Pa. 265, 275 A.2d. 98 (1971). When there is no assur-
ance that a witness can be procured, Commonwealth

v. Foreman, 248 Pa.Super. 369, 375 A.2d. 142 (1977),
or considerable uncertainty concerning the content
of the witness’ testimony, Commonwealth v. Scott,
469 Pa. 258, 365 A.2d. 140 (1976), then denial of a
continuance is proper.

In Commonwealth v. Wilson, 606 A.2d. 1211, 1213
(Pa.Super. 1992), alloc. denied, 634 A.2d. 221, the Court said:

Appellant next claims that the trial court erred by
refusing to allow a continuance so that appellant
could, obtain more witnesses. Appellant wanted his
mother, sister and other relatives to testify at trial.
The grant or denial of a continuance is within the
sound discretion of the trial court and will not be
reversed absent an abuse of such discretion.
Commonwealth v. Faraci, 319 Pa.Super. 416, 466
A.2d. 228 (1983). The following factors are to be con-
sidered when determining whether to grant a contin-
uance to obtain witnesses: (1) whether the absent
witness is necessary to the defense; (2) the facts to
which the witness would testify; (3) whether the
defendant acted diligently in procuring the witness;
and (4) the likelihood that the witness would be pro-
duced for the trial. Common-wealth v. Smallhoover,
389 Pa.Super. 575, 567 A.2d. 1055 (1989).

Following the factors set forth in Commonwealth v.

Wilson, Ibid., the Court found the defendant was not diligent
in procuring the illusive alibi witness. In fact, over 540 days
had passed between the time of defendant’s arrest and the
presentation of the motion for continuance on the day of
trial. In addition the defendant had previously been granted
two prior continuances and nothing was done to locate this
alibi witness. In view of all of this, the Court found that there
was little likelihood that this illusive witness would be pro-
duced for trial.

In so far as defendant is alleging that prior counsel was
ineffective in locating and producing this alibi witness, this
is an issue that should be addressed under the Post
Conviction Relief Act; 42 Pa.C.S.A. §9541 et seq. and not on
direct appeal. Commonwealth v. Grant, 572 Pa. 48, 813 A.2d.
726 (2002), clarified, 573 Pa. 141, 821 A.2d. 1246 (2003). At
this stage of the proceeding the record is not sufficient to
ascertain the effectiveness of prior counsel on this issue.

6.
The sixth issue that defendant asserts in his Concise

Statement is that he was denied his constitutional right to an
impartial jury by the Court’s denial of his request to voir dire
the jury after the defendant attacked prior counsel and
threw objects. It should be noted that this jury had been voir
dired generally before selection and after being selected the
jury was again voir dired after the initial outburst by the
defendant. In that second voir dire, the selected jurors were
found not to have been influenced by the defendant’s mis-
conduct to the extent that they would not be able to be
impartial. There was no evidence shown to the Court that the
defendant’s subsequent misconduct in any way changed
these jurors.

The Court observed the jurors throughout the proceed-
ings and nothing that the Court observed changed the
Court’s finding that these jurors were able to put aside what
they had witnessed and decide the case impartially after
having been given a proper cautionary instruction from the
Court, which the Court did provide.

The issue raised by the defendant here is really the same
issue that the defendant raised above in 4, but dealing with a
slightly different context and a different time in the proceed-
ing. With no evidentiary showing that the subsequent events
had changed the jurors, the Court exercised its discretion
and elected to provide cautionary instructions and not pro-
vide additional undue focus on the issue of defendant’s mis-
conduct by again voir diring the jurors.

7.
The defendant next argues that the Court erred in deny-

ing his request to authorize funds for the appointment of an
eye witness expert on the reliability of the Lajay Turner’s
identification of the defendant. This motion was made just
before the testimony was to begin in the reconvened trial
(T.T. 1-28-05 at pages 16-18).

In Commonwealth v. Abdul-Saloom, 544 Pa. 514, 678 A.2d.
342, 352 (1996), stay granted, 546 Pa. 240, 684 A.2d. 539
(1996), the Supreme Court of Pennsylvania stated in a capi-
tal case that:

Appellant argues that the trial court improperly
denied his motion for the payment of expert witness
expenses with respect to an expert on eyewitness
identification. Appellant contends that as eyewit-
ness testimony was critical to the Commonwealth’s
cause, an expert in the field of psychology of eyewit-
ness testimony was necessary.

The decision to appoint an expert witness is with-
in the sound discretion of the trial court. The trial
court’s determination will not be disturbed except
for a clear abuse of that discretion. Carter, 537 Pa.
at 257, 643 A.2d. at 73. However, in a capital case
such as this, a defendant is entitled to the assis-
tance of experts necessary to prepare a defense. Id.

Here, the trial court granted Appellant’s request
for funding for experts in the fields of ballistics, fin-
gerprints, serology, and hair and fiber analysis.
However, the trial court denied Appellant’s request
for funds for experts in the fields of forensic pathol-
ogy and the psychology of eyewitness testimony,
thereby finding such experts to be unnecessary.

In the capital case of Commonwealth v. Simmons,

541 Pa. 211, 230, 662 A.2d. 621, 630-31 (1995) we
recently addressed the issue of whether the trial
court’s exclusion of an expert in the field of eyewit-
ness identification was proper. As we stated in
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Simmons, testimony concerning the reliability of
eyewitness identification by appellant’s expert
“would have given an unwarranted appearance of
authority as to the subject of credibility, a subject
which an ordinary juror can assess. Moreover,
appellant was free to and did attach the witnesses’
credibility and point out inconsistencies of all the
eyewitnesses at trial through cross-examination
and in his closing argument.” Simmons, 541 Pa. at
230, 662 A.2d. at 631.

Our analysis in Simmons is instructive for our
determination of the necessity of an expert in eye-
witness testimony. For the reasons offered in
Simmons, we find that the trial court properly
determined that an expert on the psychology of
eyewitness identification was not necessary for the
preparation of a defense, and that therefore, the
trial court properly denied Appellant’s request for
expert witness fees.

In Commonwealth v. Simmons, 541 Pa. 211, 662 A.2d. 621,
630-31 (1995), cert. denied, 133 L.Ed. 2d. 870, the Court said:

Appellant’s second claim is that the trial court
erred in precluding him from presenting the expert
testimony of Dr. Stephen Penrod on the reliability
of eyewitness identification. Appellant contends
that Dr. Penrod would have testified on the general
psychological characteristics and behavior pat-
terns regarding eyewitness identification.
Appellant asserts that this testimony was proper
“to educate the jury on possible factors that may
affect a person’s perception, and that if the jury
decided to consider and use this general knowledge
in assessing a particular witness’s reliability—and
ultimately credibility—then that would not improp-
erly invade the province of the jury.” Appellant’s
Brief at 14.

It has long been established that expert testimo-
ny is only admissible where formation of an opinion
on a subject requires knowledge, information, or
skill beyond that possessed by the ordinary juror.
Commonwealth v. Seese, 512 Pa. 439, 442, 517 A.2d.
920, 921 (1986). Expert opinion cannot be offered
to intrude upon the jury’s basic function of deciding
credibility. Commonwealth v. Spence, 534 Pa. 233,
245, 627 A.2d. 1176, 1182 (1993) (testimony of psy-
chologist as to the effects of stress upon people who
are called to make identifications was properly
excluded); Commonwealth v. Gallagher, 519 Pa.
291, 547 A.2d. 355 (1988) error to allow expert wit-
ness in the area of rape trauma to explain that such
trauma could prevent a victim from making a time-
ly identification of assailant); Commonwealth v.

Davis, 518 Pa. 77, 541 A.2d. 315 (1988) (error to
allow expert to testify that child sex abuse victims
generally lack the ability to fabricate stories of sex-
ual experiences).

Here, appellant’s expert would have testified
generally about the reliability of eyewitness identi-
fication. Such testimony would have given an
unwarranted appearance of authority as to the sub-
ject of credibility, a subject which an ordinary juror
can assess. Moreover, appellant was free to and did
attack the witnesses’ credibility and point out
inconsistencies of all the eyewitnesses at trial
through cross-examination and in his closing argu-

ment. Thus, the trial court properly excluded
appellant’s proposed expert testimony.
Accordingly, this claim is rejected.

In his Brief in Support of Post-Sentencing Motion, defen-
dant relies on the Federal case of United States v. Mathis,

264 F.2d. 321 (3rd Cir. 2001), cert. denied, 535 U.S. 908 (2002)
as authority for his position. U.S. v. Mathis, Ibid. is distin-
guishable from the case sub judice in that Mathis was decid-
ed on Federal Rule of Evidence 702, Fed. R. Evid. 702 and
not Rule 702 of the Pa. R.E., 42 Pa.C.S.A. Rule 702. The offi-
cial comment to Rule 702 of Pa. R.E. states: “Pa. R.E. 702 dif-
fers from F.R.E. 702 in that the words ‘beyond that possessed
by a lay person’ have been added to make the rule consistent
with Pennsylvania laws.” These added words in the Rule cor-
respond and reflect that Pennsylvania law continues to be
consistent with the holdings in Commonwealth v. Abdul-

Salaam and Commonwealth v. Simmons, supra.

It is also noteworthy that the 3rd Circuit in U.S. Mathis,

supra, found that even though the exclusion of the expert
testimony was in error under Federal Rule of Evidence 702,
that it was a harmless error because it was highly improba-
ble that if the jury had heard the expert testify that it would
have reached a different verdict.

The case sub judice differs from both Commonwealth v.

Abdul-Salaam and Commonwealth v. Simmons, supra, in
that both of those cases were capital cases and also in that
the eye witness in those cases did not previously know the
defendant; the eye witness, Lajay Turner, did in this case.
Ms. Turner testified that she knew the defendant from
before (T.T. 1-28-05, at pages 36 and 37). According to the
witness in this case, she did not know the defendant person-
ally, she knew him from Braddock.

An expert could have confused the jury and such testimo-
ny would have presented an unwarranted aura of authority
on the subject of credibility, a subject that was not beyond
the ordinary knowledge of a lay person or a jury. Defense
counsel was entirely competent and able to test the credibil-
ity of the witness through cross-examination and in his clos-
ing argument, both of which counsel did effectively.

The Court, therefore, denied the defendant’s request for the
funding for the appointment of an eye-witness reliability expert.

8.
Defendant’s eighth assertion of error is that use of shack-

les on the defendant was not warranted and that the Court
abused its discretion in ordering that the defendant be
shackled rather than some less drastic security measures.
This assertion is boot strapped by the argument that defen-
dant’s conduct during the trial, after replacement defense
counsel was appointed, showed that it was not necessary to
shackle the defendant. Defendant does not argue the con-
trary which is that his behavior became better as a result of
the shackling. Either way it was clear to the Court at the time
that shackling was both necessary and warranted.

In Commonwealth v. Jasper, 531 Pa. 1, 610 A.2d. 949, 955
and 956 (1992), the Court said:

We observe at the outset that it is well-settled
under common law and constitutionally as incident
to a fair trial without prejudice that defendants
appear free from shackles or other physical
restraints. The sight of shackles and gags, more-
over, constitutes an affront to the very dignity and
decorum of judicial proceedings. Illinois v. Allen,

397 U.S. 337, 90 S.Ct. 1057, 25 L.Ed. 2d. 353 (1970).
While there exists a legal presumption against the
necessity of physical restraint of an accused in the
courtroom, there are exceptional circumstances
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when the employment of such techniques are an
acceptable practice where such “restraint [is] rea-
sonably necessary to maintain order.” ABA Project
on Minimum Standards for Criminal Justice,
Standards Relating to Trial by Jury §4.1(c)
(Approved Draft 1968), as accepted in Common-

wealth v. Davis, 466 Pa. 102, 351 A.2d. 642 (1976).
Exceptional circumstances often have been found
in sister jurisdictions as well where the defendant
disrupts the proceedings, where there is evident
danger of escape, and where the court has reason to
believe that an unrestrained defendant might
attack others. See, for example State v. Roberts, 86
N.J. Super.Ct. 159, 206 A.2d. 200 (1965); State v.

Glick, 73 Or. App. 79, 697 P.2d. 1002 (1985);
Burleson v. State, (Tex. App. 2d. Dist.), 646 S.W.2d.
646 (1983); People v. Lundquist, 151 App. Div2d.
505, 542 N.Y.S.2d. 295, app. Den. 74 N.Y. 2d. 849,
546 N.Y.S.2d. 1014, 546 N.E.2d. 197 (1989); People

v. Sheldon, 48 Cal.3d. 935, 258 Cal.Rptr. 242, 771
P.2d. 1330 (1989); People v. Stankewitz, 51 Cal.3d.
72, 270 Cal.Rptr. 817, 793 P.2d. 23 (1990); and Gray

v. Commonwealth, 233 Va. 313, 356 S.E.2d. 157
(1987), cert. denied, 484 U.S. 873, 108 S.Ct. 207, 98
L.Ed. 2d. 158 (1987).

The most recent decision by our Superior Court on
this subject approves the above rules but also holds
on point that where the trial evidence shows that a
violent defendant was incarcerated at the time of
trial, no prejudice occurs even when restraints are
visible to the jury. Commonwealth v. Patterson, 452
Pa. 457, 308 A.2d. 90 (1975). The exercise of that dis-
cretion under the facts of the instant case was nei-
ther abusive nor unwarranted. The trial court
undertook an extensive scrutiny of the line of sight
between the jury box and the defendant’s seat but
found no validity to the complaints of defense coun-
sel. The known violent criminal character of the
accused, coupled to his record as a past fugitive,
lends additional support to the court’s decision. In
Chew, supra, it was held also that an appellant who
already had been convicted as a murderer by the
same jury could not have been prejudiced at any-
time or circumstances by that jury viewing the very
person they had found guilty of a heinous crime then
appear before them in restraints. We lastly find that
the Appellant waived his claims to error by failing to
question the jury on the subject of restraints or to
ask for cautionary instructions. Commonwealth v.

Evans, 465 Pa. 12, 348 A.2d. 92 (1975). The allega-
tion of prejudice is rejected.

More recently the Court said in Commonwealth v.

Pezzeca, 749 A.2d. 968, 970 and 971 (Pa.Super. 2000), appeal
denied, 563 Pa. 700, 761 A.2d. 549 (2000):

Case law provides that the trial court has discre-
tion in ordering that an accused be restrained.
Commonwealth v. Jasper, 531 Pa. 1, 610 A.2d. 949
(1992); Commonwealth v. Brown, 538 Pa. 410, 648
A.2d. 1177 (1994)….

The instant case differs from Jasper and Brown

inasmuch as appellant was in leg shackles during
the guilt determining phase of the trial. The Bucks
County Sheriff ’s Office had been notified prior to
trial that appellant was considered an escape risk,
having told fellow inmates he planned to escape
from court. (N.T. 6-9-99, at 5-6). On the first day of

jury selection, while being escorted to the court-
room, appellant became violent, broke free from
his cuffs, bit a sheriff ’s deputy on the hand, and
had to be physically moved into the courtroom.
(N.T., 5-5-99, at 63-64; 6-9-99, at 6). After appellant
was seated in the courtroom, trial counsel request-
ed that his leg restrains and handcuffs be removed.
(N.T., 3-8-99, at 6). The trial court allowed the
handcuffs to be removed, but directed that the leg
restraints remain. The court explained that the
shackles were necessary, given appellant’s behav-
ior, but that the jury would not see them, as his feet
would be under the table, and he would never be
brought in to or taken out of the courtroom in the
presence of the jury (N.T., 3-8-99, at 4-7, 16; 5-5-99,
at 101-102). After the verdict, appellant again
became agitated, spitting on a person in the court-
room, hitting his head on the courtroom door, and
producing an injury that required medical atten-
tion (N.T., 3-17-99, at 4-6)….

A well-settled rule of both common and constitu-
tional law is that a fair trial, without prejudice,
requires defendants to appear free from shackles
or other physical restraints. “Not only is it possible
that the sight of shackles or other restraints might
have a significant effect on the jury’s feelings about
the defendant, but the use of such devices is in
itself an affront to the dignity and decorum of judi-
cial proceedings that a judge is seeking to uphold.”
Illinois v. Allen, 397 U.S. 331, 344, 90 S.Ct. 1057, 25
L.Ed. 2d. 353 (1970).

While there exists a legal presumption against
the necessity of physical restraint of an accused in
the courtroom our Supreme Court has nevertheless
recognized that there are exceptional circum-
stances where such “restraint [is] reasonably nec-
essary to maintain order.” Jasper, supra at 955. The
Superior Court invoked the same principle in
Commonwealth v. Chew, 338 Pa.Super. 472, 487
A.2d. 1379 (1985). Condemning the use of physical
restraints as a general rule, the appellate court in
Chew nevertheless upheld their use because of
defendant’s behavior in the courtroom….

The defendant in the case sub judice was both obstreper-
ous and violent in his conduct both in and out of the presence
of the jury. Initially, every effort was made by the Court to
enable the defendant to be present during the proceedings.
The defendant was also provided ample warning by the
Court that his misconduct would not be tolerated and that he
would be removed unless he behaved. All of this warning
and attempts to accommodate the presence of the defendant
in the courtroom were to naught, as the persistence of the
defendant in his misbehavior eventually precipitated in a
violent attack on his own counsel and an uncontrollable out-
burst of throwing objects in the courtroom in the presence of
the jury.

The defendant was brought under control only after a
general alarm was sounded, and with the assistance of a
number of sheriff ’s deputies using physical restraint. At the
request of defense, the Court, reluctantly relented to permit-
ting the defendant to return to the courtroom for the remain-
der of the trial. This was permitted only with the proviso that
defendant’s legs be shackled in order to protect others in the
courtroom against any further violent outburst by the defen-
dant. The Court’s insistence on the shackles was necessitat-
ed by the Court’s anticipation, premised on the defendant’s
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prior persistent outbursts, that defendant might again
attempt to attack persons in the courtroom. There was no
evidence submitted to the Court to alleviate the Court’s fear
that the defendant might again resort to violence.

The defendant was permitted to return to the courtroom
outside of the sight of the jury. The fact that the defendant
was in shackles was not visible to the jury and no mention of
the shackles was made to the jury. The jury had no way of
knowing that the defendant had been shackled.

The record is replete with the reason that the Court
ordered the defendant to be shackled, and there is more than
sufficient justification for the defendant’s shackling on the
record for the appellate court to discern the trial court’s jus-
tification for exercising its discretion in ordering that the
defendant be shackled.

9.
Defendant’s next claim of error is that the Court improper-

ly permitted the testimony of Detective Schurman regarding
defendant’s concealment and deception to avoid his arrest.

In the case of Commonwealth v. Tinsley, 465 Pa. 329, 350
A.2d. 791, 792 and 793 (1976) the Supreme Court said:

The law in this Commonwealth as to the signifi-
cance of the evidence of flight is clear.

“The rule of law on this situation is ‘When a per-
son commits a crime, knows that he is wanted
therefore, and flees or conceals himself, such
conduct is evidence of consciousness of guilt,
and may form the basis in connection with other
proof from which guilt may be inferred.’
Commonwealth v. Coyle, 415 Pa. 379, 393, 203
A.2d. 782, 789 (1964).” Commonwealth v.

Osborne, 433 Pa. 297, 302-303, 249 A.2d. 330,
333 (1969).

Although no direct evidence was presented to
establish appellant’s actual knowledge that he was
being sought by the police for this crime. There
was unquestionably circumstantial proof of this
fact. See Commonwealth v. Osborne, supra, 433 Pa.
at 303, 249 A.2d. 330. Immediately after the inci-
dent and for a period of five days thereafter, he
abandoned his normal pattern of living and could
not be located at those places where his regular
pursuits would place him. Contacts at his resi-
dence, place of employment and the home of his
brother, were to no avail. Without any explanation
whatsoever for this absence, we believe these cir-
cumstances raise a permissible inference that
appellant was aware that he was being sought by
the police and attempted to conceal his where-
abouts to avoid apprehension for this crime.

In citing the United States Supreme Court, the Court in
Commonwealth v. Bolus, 545 Pa. 103, 680 A.2d. 839, 843
(1996) said:

We find the United States Supreme Court’s treat-
ment of this issue in Jenkins v. Anderson, 447 U.S.
231, 100 S.Ct. 2124, 65 L.Ed. 2d. 86 (1980), to be
both instructive and persuasive. In Jenkins, the
Court held that the use of an accused’s pre-arrest
silence to impeach his credibility on cross-exami-
nation did not violate either the Fifth or Fourteenth
Amendments. Id. The Defendant in Jenkins was
tried in state court for first-degree murder. At trial
he testified that he acted in self-defense. On cross-
examination, the prosecution sought to impeach the
credibility of the defendant by questioning him

about the reason why he had not come forward
immediately and surrendered himself to the
authorities and informed them at that time that he
had acted in self-defense. The defendant was ulti-
mately convicted of voluntary manslaughter and,
after his state court appeals were exhausted, he
sought habeas corpus relief.

The Supreme Court affirmed the denial of
habeas corpus relief, concluding that neither the
Fifth nor Fourteenth Amendment precluded the
use of defendant’s pre-arrest silence to impeach a
criminal defendant’s credibility. The Court rea-
soned that the Fifth Amendment guarantees an
accused the right to remain silent at his trial and
prevents a prosecutor from commenting upon
such silence. Id. at 231, 100 S.Ct. at 21-25, 65 L.Ed.
2d. at 92. However, when a criminal defendant
waives that right and elects to testify himself, he
is subject to cross-examination impeaching his
credibility just like any other witness. Id. The
Court relied on its prior decision in Raffel v.

United States, 271 U.S. 494, 46 S.Ct. 566, 70 L.Ed.
1054 (1926), which explicitly rejected the notion
that the possibility of impeachment by prior
silence is an impermissible burden on the exer-
cise of Fifth Amendment rights.

In Commonwealth v. Johnson, 838 A.2d. 663, 681
(Pa. 2003) the court stated:

A defendant’s knowledge may be inferred from
the circumstances attendant his flight. See
Commonwealth v. Lester, 554 Pa. 644, 658, 722
A.2d. 997, 1003 (1998) (citing Commonwealth v.

Rios; 546 Pa. 271, 291, 684 A.2d. 1025, 1035 (1996));
see also Tinsley, 465 Pa. at 333, 350 A.2d. at 793
(concluding that such an inference was justified
where the evidence revealed that the defendant
abandoned his normal pattern of living without
explanation and could not be located at his resi-
dence or place of employment or through contacts
to his relatives).

Defendant’s argument that the Detective’s testimony was
hearsay is ungrounded in the Rules of Pennsylvania
Evidence. Rule 801(c) of the Pennsylvania Rules of
Evidence, 42 Pa.C.S.A. Pa.R.E., Rule 801 (c) states:
“‘Hearsay’ is a statement, … offered in evidence to prove the
truth of the matter asserted.” (Emphasis added). The official
comment says:

A statement, other than one made by the declar-
ant while testifying at the trial or hearing (an out-
of-court statement), is hearsay only if it is offered
to prove the truth of the matter asserted. There are
many situations in which evidence of an out-of-
court statement is offered for a purpose other than
to prove the truth of the matter asserted.

Sometimes an out-of-court statement has direct
legal significance, whether or not it is true. For
example, one or more out-of court statements may
constitute an offer, an acceptance, a promise, a
guarantee, a notice, a representation, a misrepre-
sentation, defamation, perjury, compliance with a
contractual or statutory obligation, etc.

More often, an out-of-court statement, whether or
not it is true, constitutes circumstantial evidence
from which the trier of fact may infer, alone or in
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combination with other evidence, the existence or
non-existence of a fact in use. For example, a
declarant’s out-of-court statement may imply his or
her particular state of mind, or it may imply that a
particular state of mind ensued in the recipient.

The relevant testimony of Detective. Schurman was
offered as evidence of defendant’s consciousness of guilt
and not to prove the truth of the mother’s statements. The
defendant’s silence was offered as circumstantial proof of
guilt. This pre-arrest silence and concealment of his where-
abouts to the Detective was offered to prove that the defen-
dant knew that he was being sought by the police for the
crime. As a witness to the conversation described by the
Detective, defendant’s knowledge can readily be inferred.
His subsequence flight is also evidence of his consciousness
of guilt.

Defendant is misguided in his objection to this testimony.

10.
The tenth and eleventh matters stated in defendant’s

Concise Statement of Matters Complained of on Appeal per-
tain to the sentence imposed by the Court for the conviction
of the aggravated assault of the minor, Arron Ridgley, under
count six. In the tenth statement, defendant claims the
Court abused its sentencing discretion by imposing a sen-
tence for the sixth count conviction beyond the aggravated
range in the sentencing guidelines, 204 Pa.Code 303. The
specific abuse alleged is that the Court failed to adequately
state on the record its reasons for sentencing in excess of
the guideline. In the eleventh statement defendant claims
that the Court abused its sentencing discretion in relying for
its reason for exceeding the aggravated range upon factors
already taken into account in determining the defendant’s
offense gravity score. Because the issues raised are to a
large extent interrelated, the Court will address these issues
together.

In Commonwealth v. McAfee, 849 A.2d. 270, 275
(Pa.Super. 2004), alloc. denied, 860 A.2d. 722, the Court said:

Our standard of review in sentencing matters is
well settled: imposition of sentence is vested in the
discretion of the sentencing court and will not be
disturbed by an appellate court absent a manifest
abuse of that discretion. Commonwealth v. Griffin,

804 A.2d. 1, 7 (Pa.Super. 2002). An abuse of discre-
tion is more than just an error in judgment and, on
appeal, the trial court will not be found to have
abused its discretion unless the record discloses
that the judgment exercised was manifestly unrea-
sonable, or the result of partiality, prejudice, bias
or ill-will. Id. When imposing a sentence of total
confinement, the sentencing judge must state the
reasons for the sentence in open court.
Commonwealth v. Reynolds, 835 A.2d. 720, 734
(Pa.Super. 2003). Furthermore, the sentencing
judge must explain any deviation from the sentenc-
ing guidelines. Simpson, 829 A.2d. at 338.
Nevertheless, a lengthy discourse on the trial
court’s sentencing philosophy is not required. Id.

Also, in Commonwealth v. Anderson, 830 A.2d. 1013, 1018 &
1019 (Pa.Super. 2003) the Court said:

Our well-settled standard of review concerning
the discretionary aspects of sentencing is as follows:

Sentencing is a matter vested in the sound dis-
cretion of the sentencing judge, and a sentence
will not be disturbed on appeal absent a mani-
fest abuse of discretion. In this context, an

abuse of discretion is not shown merely by an
error in judgment. Rather, the appellant must
establish, by reference to the record, that the
sentencing court ignored or misapplied the law,
exercised its judgment for reasons of partiality,
prejudice, bias or ill will, or arrived at a mani-
festly unreasonable decision.

Commonwealth v. Rodda, 723 A.2d. 212, 214
(Pa.Super. 1999) (en banc) (internal quotations and
citations omitted). Further,

In fashioning a sentence, the trial court must
impose a term of confinement consistent with
the protection of the public, the gravity of the
offense as it relates to the impact of the victim
and to the community, and the rehabilitative
needs of the defendant…. Although the trial
court must consider the Sentencing Guidelines,
the court is not obligated to impose a sentence
deemed appropriate under the Sentencing
Guidelines. At the same time, the trial court
cannot justly sentence a defendant unless it pos-
sesses sufficient and accurate information
about the circumstances of the offense and the
character of the defendant to formulate its judg-
ment. In imposing a defendant’s sentence, the
trial court must state the reasons for the sen-
tence on the record. As long as the trial court’s
reasons demonstrate that it weighed the
Sentencing Guidelines with the facts of the
crime and the defendant’s character in a mean-
ingful fashion, the court’s sentence should not
be disturbed.

Commonwealth v. Begley, 566 Pa. 239, 301-02, 780
A.2d. 605, 642-43 (2001)(internal citations omitted).

Similarly in Commonwealth v. Hess, 745 A.2d. 29, 31
(Pa.Super. 2000) the Court said:

Furthermore in exercising its discretion,

The sentencing court may deviate from the
guidelines, if necessary, to fashion a sentence
which takes into account the protection of the
public, the rehabilitative needs of the defen-
dant, and the gravity of the particular offense as
it relates to the impact on the life of the victim
and the community; so long as he also states of
record “the factual basis and specific reasons
which compelled him to deviate from the guide-
line range.”

Commonwealth v. Gibson, 716 A.2d. 1275, 1277
(Pa.Super. 1998) (quoting Commonwealth v.

Johnson, 446 Pa.Super. 192, 666 A.2d. 690, 693
(1995) (citations omitted)).

In note 4 of Commonwealth v. Hess, Ibid, the
Court said:

The sentencing guidelines are advisory, and
“[i]f the court then finds it appropriate to sen-
tence outside of the guidelines, of course, it may
do so as long as it places its reasons for the devi-
ation on the record.” Commonwealth v. Dutter,

420 Pa.Super. 565, 617 A.2d. 330, 333 (1992)
(quoting Commonwealth v. Cornish, 403
Pa.Super. 492, 589 A.2d. 718, 721 (1991)).

The sentencing guidelines specifically provide:

(d) In every case in which the court imposes a
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sentence for a felony or misdemeanor, the court
shall make as a part of the record, and disclose in
open court at the time of sentencing, a statement of
the reason or reasons for the sentence imposed. In
every case where the court imposes a sentence out-
side the sentencing guidelines, the court shall pro-
vide a contemporaneous written statement of the
reason or reasons for the deviation from the guide-
lines. These reasons shall be recorded on the

Guideline Sentence Form, a copy of which is for-
warded to the Commission on Sentencing.

(e) A Pennsylvania Commission on Sentencing
Guideline Sentence Form shall be completed at the
court’s direction and shall be made a part of the
record no later than 30 days after the date of each
sentencing and a copy shall be forwarded to the
Pennsylvania Commission on Sentencing.

204 Pa. Code §303.1(d) and (e) (Emphasis Added).

In the case sub judice, the Court on the record stated: “I
want to note initially that the Court has, in determining its
sentence considered the nature and extent of the charges,

certainly the guidelines as they apply here as well as the

statement of the victims.” (Sentencing Transcript of April
22, 2005 (hereinafter referred to as “ST”) at page 14)
(Emphasis Added).

The Guideline Sentence Form for the sentencing on count
six, aggravated assault, 18 Pa.C.S.A. §2702 (a)(4) states that
the reasons for the sentence are: “Type of crime, Deadly
weapon, Age of victim.” The sentencing guide for this case
provided a standard sentence of fifteen to twenty months
with an aggravated range of thirty months. The statutory
limit was sixty to one hundred twenty months.

The court sentenced the defendant on count six to the
statutory limit of sixty to one hundred twenty months to be
served consecutive to the sentence for count 1. The remain-
ing sentences for the other seven counts, the defendant was
given six months probation and no further incarceration.
The standard sentence range for each of these other counts
under the Sentencing Guidelines was six to twelve for the six
recklessly endangering another person counts, 18 Pa.C.S.A.
§2705 and sixty to sixty-six months for the conspiracy count;
18 Pa.C.S.A. §§903 and 2702 (a)(1). The cumulative Sentence
Guidelines standard range for those counts for which the
defendant was sentenced to probation without any addition-
al incarceration was ninety six minimum to a maximum of
one hundred thirty months.

The record clearly shows in explicit detail the nature and
type of crime for which the defendant was convicted in count
six in which he shot a five year old child permanently leav-
ing a bullet in his arm and disrupting the life of this innocent
young victim of defendant’s heinous crime.

The use of a firearm against so young and innocent a vic-
tim accentuated the heinousness of the crime committed by
the defendant. The fact that a firearm was the type of dead-
ly weapon utilized is not considered in 18 Pa.C.S.A. §2702
(a)(4). A firearm as contrasted to most other deadly weapons
has a much greater potential to do the type of serious injury
that occurred in this case. Some other deadly weapons may
have been more controllable and may not have even injured
this innocent child.

Contrary to defendant’s assertions that the type of crime
and deadly weapon were both included into the factors that
constitute the offense gravity score in the Sentencing
Guidelines, the nature and type of crime and the nature and
type of deadly weapon and the manner in which it was used
by the defendant in the commission of this crime were not

and could not be factored into the typical commission of
aggravated assault with a deadly weapon. The heinous
nature of defendant’s crime was far beyond the typical com-
mission of aggravated assault as the record clearly shows.

For the reasons stated above, the jury verdict and the sen-
tence in the above case should be affirmed.

BY THE COURT:
/s/Reilly, SJ.

Dated: December 5, 2005

1 Later defense counsel advised the Court that she filed a
criminal complaint against the defendant.

2 The Stipulation states that the note read: “guaranteed
mistrial.”

Commonwealth of Pennsylvania v.
Donetta Clemons

Vehicle Code—Section 3802(b) of the DAI (Driving After

Imbibing) Law is Not Unconstitutional—Safe Driving for

Purposes of Section 3801(a)(1) of the DAI Law

1. The parking lot, where the Defendant was observed
operating her motor vehicle, is considered a public traf-
ficway as defined by the Pennsylvania Vehicle Code.

2. Section 3802(b) of the DAI (Driving After Imbibing)
Law is not unconstitutional. There is a very strong presump-
tion that legislative enactments are constitutional, and a
statute cannot be declared unconstitutional unless it clearly,
palpably, and plainly violates the Constitution. The case is
distinguishable from Commonwealth v. Duda, 153 P.L.J. 262
(2005), in which Judge Cashman of this court found Section
3801(a)(2) to be unconstitutional, which is still an unreliable
precedent on this issue because the matter is now pending
before the Pennsylvania Supreme Court.

3. The arresting officer testified that in his professional
opinion, based upon his training and experience, the
Defendant was under the influence of alcohol to a degree
that rendered her incapable of safe driving. For that reason,
the Commonwealth presented sufficient evidence that the
Defendant was incapable of safe driving for purposes of
Section 3801(a)(1) of the DAI Law.

(Robert A. Crisanti)

Michael Streily for the Commonwealth.
Daniel Delisio for Defendant.

No. CC200417018. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Reilly, S.J., December 5, 2005—The defendant, Donetta

Clemons (hereinafter referred to as the “defendant”), was
found guilty in a non-jury trial on June 23, 2005 of driving
under the influence of alcohol to a degree which renders a per-
son incapable of driving safely in violation of Section
3802(a)(1) of the Pennsylvania Motor Vehicle Code, 75
Pa.C.S.A. §3802(a)(1); and of operating or being in physical
control of the movement of a vehicle after imbibing a sufficient
amount of alcohol such that her blood contained a high rate of
alcohol in violation of Section 3802(b) of the Pennsylvania
Motor Vehicle Code, 75 Pa.C.S.A. §3802(b). Defendant was sen-
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tenced to thirty days incarceration, 6 months probation, and
fined $350.00 on the Section 3802(b) violation, and no further
penalty on the Section 3802(a)(1) violation.

On July 26, 2005, the Court dismissed the defendant’s
Post-Trial Motions and this appeal followed. On October 25,
2005, a Concise Statement of Matters Complained of on
Appeal was filed in accordance with Pa.R.A.P., Rule 1925
(b). The defendant asserts that: (1) the Commonwealth failed
to prove the Section 3802(a)(1) violation because the defen-
dant was not operating or in actual physical control of the
movement of a vehicle on a trafficway or a highway of this
Commonwealth in accordance with Section 3101 of the
Pennsylvania Motor Vehicle Code, 75 Pa.C.S.A. §3101; (2)
that Section 3802(b) of the Pennsylvania Motor Vehicle Code,
75 Pa.C.S.A. §3802(b) is unconstitutional; and (3) the
Commonwealth failed to prove that the defendant violated
Section 3802(a)(1) of the Pennsylvania Motor Vehicle Code,
75 Pa.C.S.A. §3802(a)(1) because there was insufficient evi-
dence that defendant had been rendered incapable of safely
driving, operating or physically controlling the movement of
a vehicle.

The non-jury trial was conducted by the Court on June
23, 2005 (Non-Jury Trial Transcript of June 23, 2005,
hereinafter referred to as “T.T.”). The witnesses at the
non-jury trial were Officer Jason C. Gogorik of the
Whitehall Police Department (T.T. at page 5) and defen-
dant (T.T. at page 31).

Officer Gogorik testified that on August 7, 2004 he was on
uniformed patrol in a marked police car when he received a
dispatcher report alerting him to an erratic driver on Route
51 South and Stewart Avenue (T.T. at page 6). The vehicle
was described as being a white Buick with a certain license
number (T.T. at page 7). The officer did not respond to this
call because he was on Skyline Drive which was distant from
the reported site (T.T. at page 7). Within ten minutes of the
call, he observed a white Buick with the reported license
number, FL 1 3795, in the back of 1620 Skyline Drive (T.T. at
page 7). The officer testified that he observed the vehicle
attempting to back into a parking stall behind the building
(T.T. at page 7).

The Skyline Drive scene was described by the officer as
being located in a residential community (T.T. at page 12).
Skyline Drive is a public street and the parking lot in which
he observed the white Buick was behind 1620 Skyline (T.T.
at page 13). The parking lot has a common driveway on pri-
vate property (T.T. at page 13). He said it is like a carport
with a roof that houses approximately 40 vehicles (T.T. at
page 13).

Officer Gogorik said that he observed the Buick moving
back and forward five times moving from ten to twenty feet
each time using the accelerator and brake excessively (T.T.
at pages 8, 13 and 14). The operator of the vehicle was a
white female (T.T. at page 8). After he approached the vehi-
cle, he observed the operator get out of the car and he recog-
nized her as the defendant (T.T. at page 8). He positively
identified the defendant as the person who was operating the
vehicle (T.T. at page 8). When the defendant departed from
the car, she used the door for support and almost fell sever-
al times (T.T. at page 8). She was staggering left to right (T.T.
at page 9). The officer detected a strong odor of alcohol on
defendant’s breath and her eyes were glassy and bloodshot
and her speech was slurred and incomprehensible (T.T. at
page 9). Defendant admitted to the officer that she was
under the influence of alcohol (T.T. at page 9).

The officer said that he administered a Portable Breath
Test (hereinafter referred to as “PBT”)(T.T. at pages 9 and
10). During cross examination he responded to defense
counsel’s questioning regarding the BPT and said that the

test does little more than show the presence of alcohol (T.T.
at page 14). Counsel asked: “Doesn’t it give you an actual
preliminary reading?” The officer responded: “Yes.” Counsel
then asked: “That was .091 from your report?” Answer:
“Yes” (T.T. at pages 14 and 15).

The officer then asked the defendant to submit to a
field sobriety test (T.T. at page 10). This request was
repeated on three separate occasions and each time the
defendant refused (T.T. at pages 10 and 20). The third
time she was asked, the defendant responded by saying
she couldn’t do those tests sober, why would she try now?
(T.T. at page 20).

The officer said that at this point: “Based on my training
and experience, I believed she was under the influence of
alcohol to a degree which rendered her incapable of safe
driving. I based that on my observation as well. I informed
her she was under arrest for driving under the influence.”
(T.T. at page 10).

The defendant was then taken to Jefferson Regional
Hospital where a blood test was taken with her consent (T.T.
at page 11). The officer testified that his initial contact with
the defendant was at about 12:25 a.m., and they were at the
hospital at 12:51 a.m. (T.T. at page 17). The blood was drawn
one half hour after the initial contact (T.T. at page 18). After
she gave the blood, the officer took the defendant to the
police station where she was Mirandized (T.T. at page 11).
She admitted to the officer that she had consumed three
“regular size” rum and cokes earlier that evening (T.T. at
page 11). The blood alcohol concentration from the blood
test was .109 (T.T. at page 21).

In her testimony defendant admits she had been drinking
(T.T. at pages 32 and 37). She also admits that it took her five
attempts to park the car and that she tripped getting out of
the car (T.T. at page 34 and 37). She also admitted she
refused to do the sobriety tests (T.T. at page 37 and 38).

1.
The first issue raised by the defendant is that the

Commonwealth failed to prove the Section 3802(a)(1) viola-
tion of the Pennsylvania Motor Vehicle Code charge because
there was no evidence that the defendant was operating or in
actual physical control of the movement of a vehicle on a
trafficway or highway of the Commonwealth in accordance
with Section 3101 of the Pennsylvania Motor Vehicle Code,
75 Pa.C.S.A. §3101. Section 3101(b) states: “The provisions
of…Chapter 38 relating to driving after imbibing alcohol…
shall apply upon highways and trafficways throughout the
Commonwealth.”

In Commonwealth v. Zabierowsky, 730 A.2d. 987, 988-991
(Pa.Super. 1999), the Court said:

Zabierowsky raises one issue for our consideration:

Whether the interior of a five-story, off-street
parking garage that rents parking space to the
public is a traffic way [as defined by 75
Pa.C.S.A. §102] for the purposes of proving a
prima facie case and supporting a conviction of
driving under the influence of alcohol?

In asserting that the Commonwealth has not
established a critical element of its case (i.e., that
appellant’s offense occurred upon a trafficway),
Zabierowsky is basing his challenge on the suffi-
ciency of the evidence. In evaluating such a claim,
we must determine whether, viewing the evidence
in the light most favorable to the Commonwealth as
verdict winner, together with all reasonable infer-
ences there from, the trier of fact could have found
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that each and every element of the crimes charged
was established beyond a reasonable doubt.
Commonwealth v. Jarman, 529 Pa. 92, 94-95, 601
A.2d. 1229, 1230 (1992); Commonwealth v. Swann,
431 Pa.Super. 125, 635 A.2d. 1103 (1994).

Section 3101 of the Vehicle Code states that:
“The provisions of Subchapter B of Chapter 37
(relating to serious traffic offenses) shall apply
upon highways and trafficways throughout this
Commonwealth.” 75 Pa.C.S.A. §3101 (b) (footnote
omitted). Thus, an essential element of an offense
under section 37311 of the Vehicle Code (included
in Chapter 37, Subchapter B) is that a vehicle be
operated on a highway or trafficway while the
operator is under the influence of alcohol.
Commonwealth v. Cozzone, 406 Pa.Super. 42, 593
A.2d 860 (1991); Commonwealth v. Karenbauer,
393 Pa.Super. 491, 574 A.2d. 716 (1990). A traf-
ficway is defined as: “The entire width between
property lines or other boundary lines of every way
or place of which any part is open to the public for
purposes of vehicular travel as a matter of right or
custom.” 75 Pa.C.S. §102 (emphasis added).

Zabierowsky argues that the parking garage can-
not be categorized as a “trafficway” because,
although the public has access to it, users of the
facility are limited to those who are willing to
accept a conditional rental arrangement and to pay
for its use; he claims that this “unique arrange-
ment” removes the garage from the concept that it
is open to the public as a matter of right or custom.
On several occasions, this court has been asked to
define the ambit of a trafficway for purposes of
serious traffic offenses under 75 Pa.C.S.A. §3101. A
review of those cases, most of which focus on the
question of whether a parking lot satisfies the traf-
ficway element, reveals that Zabierowsky has
failed in his attempt to differentiate the public
parking garage from a trafficway.

In Commonwealth v. Cameron, 447 Pa.Super.
233, 668 A.2d. 1163 (1995), appellant was convict-
ed of DUI after being arrested in the parking lot of
an apartment building in which he was a tenant.
The lot was posted as restricted for tenants only,
each had an assigned parking place, and there was
only one entrance. Id. at 1164. In rejecting appel-
lant’s claim that the lot did not meet the statutory
definition of a trafficway pursuant to 75 Pa.C.S.A.
§§102 and 3101, this court concluded that even
though there were signs posed restricting its use,
the parking lot satisfied Section 102. Specifically,
we stated:

While there was testimony that guests of ten-
ants and occasional third persons would use the
lot, the requirement of “public use” embodied
in Section 102 does not exclude the finding of a
violation of DUI and related serious traffic
offenses statutes where access of a lot is strict-
ly limited to tenants of adjoining buildings. We
conclude that tenants, employees, and others
who have the advantage of a restricted parking
facility still deserve and expect to be protected
from incidents involving serious traffic offens-
es. Thus, the public use component of Section
102 can be satisfied even where access to a
parking lot is restricted, but where there are a

sufficient number of users, such as presented
in the matter before us involving a parking lot
located adjacent to an eleven story apartment
building.

Therefore, we hold that the public use compo-
nent of Section 102 can be satisfied in a restricted
parking lot situation[.]

Id. (emphasis added). Our decision in Cameron fol-
lowed the reasoning we espoused in the earlier
case of Commonwealth v. Wilson, 381 Pa.Super.
253, 553 A.2d. 452 (1989). There, appellant was
arrested for DUI while in the parking lot of the
Elks Club; the lot was marked with a sign designat-
ing the lot “private.” Finding that the legislature
intended parking lots to be included within the def-
inition of trafficways, we emphasized:

It would raise form to towering levels above
substance if parking lots, in which vehicular
traffic is encouraged and occurs, sometimes at
high rates of speed, were to become “DWI-free
zones,” in which drunk driving is tolerated from
entrance to exit. Such a construction would seri-
ously undermine the effectiveness of any drunk
driving prohibitions.

Id. at 454. See Commonwealth Dept. of Transporta-

tion v. Bendik, 112 Pa.Cmwlth. 591, 535 A.2d. 1249
(1988) (purpose of Section 3101 is to afford protec-
tion to public from serious traffic offenses even
though such offenses did not occur on highways).
Accordingly, we concluded that the Elks Club park-
ing lot was “open to the public by custom even
though the lot was marked private by a sign.”
Wilson, 553 A.2d. at 454. “Even if restricted by
signs, if a parking lot is used by members of the
public, it is a trafficway for purposes of 75
Pa.C.S.A. §3101.” Id.

Public parking areas with very few or no restric-
tions have also been designated as trafficways
under Section 3101. See Commonwealth v. Proctor,
425 Pa.Super. 527, 625 A.2d. 1221 (1993) (evidence
established that appellant drove in the parking lot
of a mall that was open to the public for shopping;
thus, sufficient evidence existed for a jury to con-
clude that the parking area was a trafficway for
purposes of a DUI conviction); Cozzone, supra,
(unrestricted parking area of a condominium com-
plex generally open to public held to be a traffic
way under the Vehicle Code). See also Common-

wealth v. Baughman, 357 Pa.Super. 535, 516 A.2d.
390 (1986) (one lane, dead-end, dirt road located on
private property deemed a trafficway where evi-
dence revealed it had been used by intermittent
vehicular traffic). Cf. Commonwealth v. Owen, 397
Pa.Super. 507, 580 A.2d. 412 (1990)…. During the
course of Zabierowsky’s trial, the Commonwealth
offered evidence that the Third Avenue Parking
Garage was designated for public parking, was
open daily for that purpose, and included 565
spaces available to the public for a fee. We disagree
with Zabierowsky’s assertion that the fee arrange-
ment constitutes the type of limitation that would
serve to remove the garage from the definition of
trafficway under Section 102. Our case law dictates
otherwise. While it is arguably a restriction of sorts
to require that garage entry is gained by securing a
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ticket, and exit from the facility is conditioned upon
compensation, such limitations do not alter the fact
that the parking area was open to the public. See
Cameron, supra; Wilson, supra. The public use
aspect of Section 102 has undoubtedly been satis-
fied. Cameron, supra. While the parking area at
issue represents a slightly different variation from
other parking facilities examined in the past, the
difference is insignificant. Moreover, in contrast to
our prior decisions involving parking areas
expressly designated as “private” or for “tenants
only,” Cameron, supra; Wilson, supra, here, there
were no marked restrictions on who would be per-
mitted to gain entry to the facility. See Cozzone,

supra. We would indeed be raising form over sub-
stance were we to declare a public parking garage
exempt from the definition of trafficway under
Section 102; such a finding would profoundly weak-
en the effectiveness of our DUI statutes. Wilson,

supra. Certainly those utilizing such a parking
facility deserve and expect protection from inci-
dents involving serious traffic offenses. Cameron,

supra.

In the earlier decision of Commonwealth v. Cozzone, 593
A.2d. 860 (Pa.Super. 1991), the Court upheld a conviction
arising of events in a parking lot of a residential condomini-
um complex. The Court said:

A review of the decided cases suggests that this
evidence was sufficient to support a determination
by the jury that appellant had been driving on a
trafficway.

In Commonwealth v. Wilson, 381 Pa.Super. 253,
553 A.2d. 452 (1989), a unanimous panel of the
Superior Court held that the parking lot of an Elks
Club was a trafficway, even though the lot had been
posted with a sign declaring it to be private proper-
ty. The Court reasoned as follows:

It would raise form to towering levels above
substance if parking lots, in which vehicular
traffic is encouraged and occurs, sometimes at
high rates of speed, were to become “DWI-free
zones,” in which drunk driving is tolerated from
entrance to exit. Such a construction would seri-
ously undermine the effectiveness of any drunk
driving prohibitions.

In Wilson’s case, the trial court found the Elks
Club parking lot to be open to the public by cus-
tom even though the lot was marked private by
a sign. This fulfills the prerequisite that a traf-
ficway, by definition, must be open to the public.
Even if restricted by signs, if a parking lot is
used by members of the public, it is a trafficway
for purposes of 75 Pa.C.S.A. §3101.

Commonwealth v. Wilson, supra at 257, 553 A.2d. at
454. The facts of the instant case are stronger, for
the parking lot at the Knoll Village condominium
complex was not posted with notices declaring it to
be private property, and public access thereto was
not restricted in any way. As in Wilson, however,
the lot was open to and used by the public.

A similar conclusion was reached by the
Commonwealth Court in Commonwealth, Department

of Transportation v. Bendik, 112 Pa.Cmwlth. 591, 535
A.2d. 1249 (1988), where the area under consideration

was a motel parking lot. In holding that a motel park-
ing lot came within the Vehicle Code’s definition of a
trafficway, the Court said:

It would appear from the use of a motel parking
lot that it is customarily open to the public for
the purpose of vehicular travel to the extent that
members of the general public are welcome to
drive onto the lot if they wish to park their car
and patronize the motel or, as in this case, a
restaurant therein. Appellee argues that a park-
ing lot is not designed for vehicular travel but
rather for parking. This ignores the fact that
vehicular travel does occur on a parking lot,
even though the travel is limited to the move-
ment of cars from a highway to spaces in the lot
and vice versa.

The purpose of Section 3101 is to afford protec-
tion to the public from serious traffic offenses
even though these offenses did not occur on
highways. It is this court’s opinion that the leg-
islature was contemplating accidents such as
the one which involved appellee when it includ-
ed the term “trafficways” in the Code and per-
mitted the prosecution of serious traffic offens-
es, such as drunk driving, committed on them.
Therefore, this court concludes that the trial
court erred in ‘concluding that the motel park-
ing lot was not a trafficway.’

Id. at 595, 535 A.2d. at 1250-1251….

We conclude, therefore, that the evidence was
sufficient to sustain the jury’s finding that appel-
lant had violated the provisions of 75 Pa.C.S.A.
§3731(a)(1) and (4) on March 12, 1989. The judg-
ment of sentence for that offense, therefore, will be
affirmed. At 593 A.2d. 863 and 864.

Clearly, under the law in Pennsylvania, the parking lot
where defendant was moving her vehicle backwards and for-
ward as described by Officer Gogorik was a trafficway as
defined by Sections 102 and 3101(b) of the Pennsylvania
Motor Vehicle Code, 75 Pa.C.S.A. §§102 and 3101(b) and the
Commonwealth proved with sufficient evidence that aspect
of the Section 3802(a)(1) charge. The defendant’s assertion
to the contrary is clearly without merit.

2.
The defendant’s next assertion is that Section 3802(b) of

the Pennsylvania Motor Vehicle Code, 75 Pa.C.S.A. §3802(b),
is unconstitutional for the same reasons that the Honorable
David R. Cashman of this Court stated in his opinion in the
case of Commonwealth v. Duda, at Supreme Court No. 24
WAP 2005 for Section 3802(a)(2) of the Pennsylvania Motor
Vehicle Code, 75 Pa.C.S.A. §3802(a)(2).2

There is a very strong presumption that legislative enact-
ments are constitutional. Pennsylvania School Boards Ass’n.,

Inc., et al. v. Commonwealth Ass’n. of School Administrators,

569 Pa. 436, 805 A.2d. 476 (2002). A statute is not to be declared
unconstitutional unless it clearly, palpably, and plainly violates
the Constitution. Id. All doubts are to be resolved in favor of
finding that the statute is constitutional. Commonwealth v.

Henderson, 555 Pa. 277, 724 A.2d. 315 (1999).
Section 3802(b) of the Pennsylvania Motor Vehicle

Code, 75 Pa.C.S.A. §3802(b), deals with a progressive step
up in the amount of concentration of alcohol in the blood
from that described for a violation of Section 3802(a)(2) of
the Pennsylvania Motor Vehicle Code, 75 Pa.C.S.A.
§3802(a)(2), and a step down from the amount of concen-
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tration of alcohol in the blood from that described in
Section 3802(c) of the Pennsylvania Motor Vehicle Code,
75 Pa.C.S.A. §3802(c). These progressive steps become
very meaningful in view of the differing penalties for vio-
lations of these sections under Section 3804 of the
Pennsylvania Motor Vehicle Code, 75 Pa.C.S.A. §3804. In
essence the greater the concentration of alcohol in the
blood, the greater the potential penalty in Section 3804 of
the Pennsylvania Motor Vehicle Code.

Judge Cashman’s decision pertained only to Section 3802
(a)(2) and not to Section 3802(b) which was the charge in the
case sub judice. Judge Cashman’s reasoning was based on an
argument that Section 3802(a)(2) of the Pennsylvania Motor
Vehicle Code makes both lawful and unlawful conduct ille-
gal. A Section 3802(b) charge is distinguishable in that both
concentrations of blood alcohol content stated in Section
3802(b) are unlawful. Defendant’s reliance on Common-

wealth v. Duda is not only distinguishable but also prema-
ture because the District Attorney has appealed that case to
the Supreme Court of Pennsylvania and a decision from that
Court is now pending. The case is therefore not a reliable
precedent for a ruling by the Court on a Section 3802(b) of
the Pennsylvania Motor Vehicle Code, 75 Pa.C.S.A. §3802(b)
charge and this Court does not find that Section 3802(b) is
unconstitutional.

3.
The last issue raised by the defendant is that the

Commonwealth failed to prove with sufficient evidence that
defendant had been rendered incapable of safely driving,
operating or physically controlling the movement of her
vehicle.

In Commonwealth v. Palmer, 751 A.2d. 223, 228
(Pa.Super. 2000), the Court said:

Appellant was convicted of driving while under
the influence of alcohol to a degree that rendered
him incapable of safe driving. 75 Pa.C.S.A.
§3731(a).3 In order to prove a violation of this sec-
tion, the Commonwealth must show: (1) that the
defendant was the operator of a motor vehicle and
(2) that while operating the vehicle, the defendant
was under the influence of alcohol to such a degree
as to render him or her incapable of safe driving.
Commonwealth v. Verticelli, 550 Pa. 435, 448, 706
A.2d. 820, 826 (1998); Commonwealth v. Downing,

739 A.2d. 169, 173 (Pa.Super. 1999). To establish
the second element, it must be shown that alcohol
has substantially impaired the normal mental and
physical faculties required to safely operate the
vehicle. Commonwealth v. Montini, 712 A.2d. 761,
768 (Pa.Super. 1998). Substantial impairment, in
this context, means a diminution or enfeeblement
in the ability to exercise judgment, to deliberate or
to react prudently to changing circumstances and
conditions. Id. Evidence that the driver was not in
control of himself, such as failing to pass a field
sobriety test, may establish that the driver was
under the influence of alcohol to a degree which
rendered him incapable of safe driving, notwith-
standing the absence of evidence of erratic or
unsafe driving. Commonwealth v. Kowalek, 436
Pa.Super. 361, 647 A.2d. 948, 952 (1994).

A trained police officer who observed the operator and
smelled the odor of alcohol on her breath was competent and
qualified to render an opinion on the degree of intoxication
of the operator and her ability to operate, physically control
or move the vehicle safely. Commonwealth v. Ragan, 652
A.2d. 925 (Pa.Super. 1995), alloc. denied, 664 A.2d. 540.

Officer Gogorik opined that: “Based on my training and
experience, I believe she (defendant) was under the influ-
ence of alcohol to a degree which rendered her incapable of
safe driving. I based that off my observation as well.” (T.T. at
page 10).

The absence of a field sobriety test cannot be held against
the Commonwealth because it was the defendant who
refused to take the field sobriety test on three different occa-
sions. Also, defendant’s statement that: “I can’t do those tests
when I am sober, why would I try now?” (T.T. at page 20) is
tantamount to an admission that she would have failed the
field sobriety test had she taken it.

The Court therefore found that the Commonwealth
proved beyond a reasonable doubt all the elements required
for a conviction of Section 3802(a)(1) of the Pennsylvania
Motor Vehicle Code, 75 Pa.C.S.A. §3802(a)(1).

The Court therefore properly found the defendant guilty
of violations of Sections 3802(a)(1) and 3802(b) of the
Pennsylvania Motor Vehicle Code; 75 Pa.C.S.A. §§3802(a)(1)
and 3802(b).

BY THE COURT:
/s/Reilly, S.J.

1 Section 3731 was repealed by 2003, Sept. 30, P.L. 120, No. 24
& 14, effective February 1, 2004 and replaced by Chapter 38 of
which Section 3802(a)(1) and (b) are a part. For all relevant
purposes herein, Section 3731 & 3802 are without distinction.

2 An appeal to the Supreme Court of Pennsylvania has been
taken by the District Attorney in the Duda case, and that
appeal is now pending.

3 The relevant elements for a Section 3802(a)(1) violation
are indistinguishable from the elements of the previous DUI
Section 3731(a) violation.

Keystone Dedicated Logistics Co. v.
Barnett, Inc.

Sufficiency of Evidence for Breach of Contract—

Sufficiency of Evidence for Unjust Enrichment—

Admission of Statement by Servant of Defendant—

Failure to Give Adverse Inference Instruction—

Consideration of Issues Not Raised in Post-Verdict Motion

1. Plaintiff presented evidence that the parties engaged
in the exchange of communications, and the jury could
have reasonably concluded that these communications
resulted in a meeting of the minds sufficient to form a bind-
ing contract.

2. The evidence presented by Plaintiff at trial was also
sufficient for the jury to determine whether Defendant was
unjustly enriched by Plaintiff ’s actions.

3. The court did not err in overruling Defendant’s hearsay
objection to the admission of a statement by an employee of
Defendant. The statement falls within an exception to the
Rule allowing for admission of such statements because it
was made by an employee acting within the scope of his
employment.

4. The Court did not err in refusing to give an adverse
inference instruction requested by Defendant regarding
documents which Plaintiff failed to produce at trial. The
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existence of the documents in question is not clear from the
record, nor is the requirement that the production of said
documents be in the “natural interest” of Plaintiff.

5. The Defendant raised a weight of the evidence argu-
ment in his supporting brief, but not in his post-trial motion.
Only issues raised in the post-trial motion are considered; all
others are waived.

(Robert A. Crisanti)

Lawrence P. Lutz for Plaintiff.
Mark A. Eck for Defendant.

No. GD 01-19007. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
Folino, J., December 5, 2005—Plaintiff, Keystone

Dedicated Logistics Co. (“KDL”) is a Pittsburgh-based busi-
ness that negotiates freight rates with domestic and interna-
tional transportation companies, or carriers, on behalf of
businesses. Defendant, Barnett, Inc. (“Barnett”), is a
Jacksonville-based business that manufactures products in
China and sells and stores these products in the United
States. KDL alleged that Don Varshine, a principal member
of KDL, and Frank Smetak, a Barnett employee, created a
contract between KDL and Barnett, whereby KDL would
negotiate freight rates with Barnett’s carriers and KDL’s
compensation would be a percentage of the total amount
Barnett saved in shipping costs. KDL subsequently contact-
ed Barnett’s carriers and allegedly negotiated substantial
savings for Barnett. Barnett, however, never paid KDL.
Barnett argued that no contract existed between the parties,
that KDL did not perform any work on Barnett’s behalf, and
that any rates KDL purportedly negotiated were not as
favorable as the rates Barnett ultimately secured with its
carriers. KDL sued Barnett, asserting alternative claims of
breach of contract and unjust enrichment.

Following a trial, the jury returned a general verdict find-
ing in favor of KDL in the amount of $200,000. Barnett time-
ly filed the subject motion for post-trial relief and supporting
brief, asserting that (1) KDL produced insufficient evidence
to support a finding of breach of contract or unjust enrich-
ment; (2) this Court erred in admitting the hearsay state-
ment of Gary Peterson, a vice president of Barnett, over
Barnett’s objection; and (3) this Court erred in refusing to
give the jury an adverse inference instruction proposed by
Barnett.

I.
Barnett claims that KDL failed to establish the existence

of a contract, and therefore this Court should have granted a
motion for non-suit at the end of KDL’s case.1 In particular,
Barnett alleges that KDL failed to show a “meeting of the
minds” between KDL and Barnett regarding the scope of
KDL’s duties or the compensation structure. “[I]n order for
an enforceable agreement to exist, there must be a ‘meeting
of the minds,’ whereby both parties mutually assent to the
same thing, as evidenced by an offer and its acceptance.”
Mountain Props., Inc. v. Tyler Hill Realty Corp., 2001
Pa.Super. 45, 767 A.2d 1096, 1101 (2001).

KDL presented sufficient evidence to allow the jury to
decide whether a contract existed between KDL and
Barnett. In late March 2000, Mr. Varshine forwarded a draft
agreement to Mr. Smetak, Barnett’s employee, outlining the
compensation structure. (N.T. at 75). On April 27, 2000, Mr.
Varshine and an associate traveled to Jacksonville, Florida to
meet with Mr. Smetak and other Barnett employees to dis-
cuss benchmarks from which the parties could calculate
total savings. (N.T. 90-91). At this meeting, Mr. Peterson, a
vice president at Barnett, told Mr. Varshine that he needed to

reconsider KDL’s compensation structure. (N.T. at 92). On
May 1, 2000, e-mails were exchanged between Mr. Varshine
and Mr. Smetak. At 1:40 p.m., Mr. Smetak wrote:

“To: Varshine. Don: Please e-mail me an estimate
of savings and updated contract. Barnett proposes
a 40 percent first year, 30 percent second year gain-
sharing arrangement. Thanks, Frank.”

(N.T. at 98) (reading from Exhibit 2). At 3:51 p.m., Mr.
Varshine responded:

We can move forward with the 40 percent first year
and 30 percent second year, with us having an
opportunity of looking at the business from Europe.
We estimate the savings from the Far East will be
between $100,000 to $150,000. Will have firm sav-
ing numbers in the contract. Will forward contract
to you tomorrow.

(N.T. at 98) (reading from Exhibit 2). Mr. Varshine subse-
quently sent a revised contract to Mr. Smetak. (N.T. at 100).
Barnett argues that the clause “with us having an opportuni-
ty of looking at the business from Europe” is a new term,
transforming KDL’s acceptance into a counteroffer requir-
ing Barnett’s assent. KDL, at trial and in its response brief,
argues that this clause had nothing to do with the agreement
KDL and Barnett had been negotiating, but rather was a sep-
arate request for more business in light of Mr. Varshine’s
agreement to a reduced compensation structure in the origi-
nal contract. (N.T. at 99).

“People do business in a very informal fashion, using
abbreviated and elliptical language. A transaction is com-
plete when the parties mean it to be complete. It is a mere
matter of interpretation of their expressions to each other, a
question of fact.” Thomas A. Armbuster, Inc. v. Barron, 341
Pa.Super, 409, 419, 491 A.2d 882, 887 (1985) (quoting 1 A.
CORBIN, CORBIN ON CONTRACTS §29 (1963)). In this
case, the jury could reasonably conclude that the communi-
cations between the parties resulted in a meeting of the
minds sufficient to form a contract. Whether the parties
formed a contract was an appropriate question for the jury
to resolve.

II.
Barnett argues that KDL presented insufficient evidence

to support a finding of unjust enrichment and that this Court
erred in permitting the case to go to the jury. Barnett argues
further that KDL failed to produce any evidence to demon-
strate that its alleged efforts conferred any benefit on
Barnett.

The elements of an unjust enrichment claim are: “bene-
fits conferred on defendant by plaintiff, appreciation of such
benefits by defendant, and acceptance and retention of such
benefits under such circumstances that it would be
inequitable for defendant to retain the benefit without pay-
ment of value.” Schenck v. K.E. David, Ltd., 446 Pa.Super. 94,
97, 666 A.2d 327, 328 (1995).

KDL produced sufficient evidence at trial to support a
finding of unjust enrichment. KDL presented and Mr.
Varshine discussed Exhibits 4, 5, 6, and 7, which outlined all
of Barnett’s shipments between May 1, 2000 and May 1,
2002. (N.T. at 101-03). Mr. Varshine testified that he believed
Barnett used rates secured by KDL. (N.T. at 100). KDL pre-
sented an estimate of Barnett’s total savings from KDL’s
efforts via Mr. Varshine’s testimony and Exhibit 10. (N.T. at
104-06).

Barnett also argues that it produced evidence at trial that
Barnett employees were negotiating with carriers before
and after KDL and Barnett communicated. However, Mr.
Varshine testified he believed KDL had the exclusive right to
negotiate on behalf of Barnett and would not have negotiat-
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ed on Barnett’s behalf if he knew Barnett was also negotiat-
ing independently. (N.T. at 91-92, 191-92). Mr. Varshine also
stated that Barnett could easily negotiate better rates once
KDL initially negotiated with the carriers on Barnett’s
behalf. (N.T. at 102). KDL also presented evidence of the
amount of money Barnett saved between May 1, 2000 and
May 1, 2002. The jury could reasonably find that all the ele-
ments of unjust enrichment exist: that KDL performed work
for Barnett; that Barnett enjoyed substantial savings—a ben-
efit—as a result; and that Barnett’s realization of the benefit
was unjust because it did not pay KDL. Denial of Barnett’s
motion for a compulsory non-suit was proper. Accordingly,
this Court will not vacate the jury verdict.

III.
Barnett argues that this Court erred by overruling

Barnett’s hearsay objection to the admission of Gary
Peterson’s statement via testimony by Tim Knepple, and that
such error warrants a new trial. KDL and Barnett disagree
as to whether Gary Peterson’s statement was properly
admitted under Pennsylvania Rule of Evidence 803(25),
“Admission by Party-Opponent.”

“‘Hearsay’ is a statement, other than one made by the
declarant while testifying at the trial or hearing, offered in
evidence to prove the truth of the matter asserted.” Pa.R.E.
801(c). “Hearsay is not admissible except as provided by
[the Pennsylvania Rules of Evidence], by other rules pre-
scribed by the Pennsylvania Supreme Court, or by statute.”
Pa.R.E. 802. The admission by party-opponent exception to
the hearsay rule provides in part that such statements are
admissible when:

[t]he statement is offered against a party and is…
(D) a statement by the party’s agent or servant con-
cerning a matter within the scope of the agency or
employment, made during the existence of the rela-
tionship…. The contents of the statement may be
considered but are not alone sufficient to estab-
lish…the agency or employment relationship and
scope thereof under subdivision (D)….

Pa.R.E. 803(25).
Barnett argues that no evidence was presented at trial

that established that Mr. Peterson’s statement was made
within his scope of authority at Barnett. KDL counters that
evidence presented at trial demonstrated that Mr. Peterson
was a vice president at Barnett (N.T. at 91, 255), was Mr.
Knepple’s and Frank Smetak’s superior or “direct boss”
(N.T. at 248, 255), had attended a negotiation meeting
between KDL and Barnett in Jacksonville, Florida (N.T. at
91, 197-203), and had indicated through his statements and
conduct that he was authorized to speak on behalf of Barnett
(N.T. at 92, 93) and to agree to a rate structure with KDL
(N.T. at 93, 198, 205).

The above evidence clearly satisfies the requirements of
Rule 803(25). Mr. Peterson was an employee of Barnett at
the time he made the statement; the statement related to the
KDL-Barnett negotiations, with which he was familiar and
personally involved. Mr. Peterson’s statement does not need
to be made “within his scope of authority with Barnett,” as
Barnett argues. (Def.’s Br. in Supp. of Mot. for Post-Trial
Relief at 14). The fact that the statement represented his
“personal opinion” is immaterial, so long as the statement
“concern[s] a matter within the scope of the [declarant’s]
agency or employment.” Pa.R.E. 803(25). Mr. Peterson’s
statement reflecting his impression of how Barnett handled
negotiations with KDL on a matter on which he worked falls
within this exception to the hearsay rule.

Furthermore, Barnett’s comparison of this case with
Fairfield Township Volunteer Fire Co. No. 1 v. Human

Relations Commission, 133 Pa.Cmwlth. 45, 575 A.2d 152
(1990), confuses the requirements of subparts (C) and (D) of
Rule 803(25). In Fairfield Township, the Commonwealth
Court held that the fire department secretary’s statement
stating his belief as to the reasons for an applicant’s rejec-
tion was inadmissible without evidence showing that the sec-
retary had the authority to make statements or admissions
on behalf of his employer. Id. at 52, 575 A.2d at 155. Such is
a requirement of Rule 803(25)(C), which concerns state-
ments “by a person authorized by the party to make a state-
ment concerning the subject.” Here, however, the statement
is admissible under subpart (D), and KDL did not need to
demonstrate that Mr. Peterson was authorized to make state-
ments concerning the KDL-Barnett negotiations. Even
under subpart C, it is reasonable to believe Mr. Peterson was
authorized by Barnett to make statements on the subject,
since he attended the negotiation in Jacksonville, worked on
behalf of Barnett to negotiate the rate structure, and was a
vice president within the company. Therefore, admission of
the statement was proper, and Barnett’s request for a new
trial is denied. 

IV.
Barnett submits that this Court’s refusal to give the jury

an adverse inference instruction warrants a new trial. KDL
argues that this Court did not abuse its discretion in refusing
the instruction because Barnett did not object to KDL’s fail-
ure to produce the written quotes at trial during Mr.
Varshine’s testimony about them and Barnett made no com-
plaint during discovery when KDL did not produce the
quotes. Barnett’s proposed jury instruction reads:

In presenting its case, the plaintiff did not pro-
duce the written quotes for the carrier rates
included within schedule B of its contract nor did
it produce documents which would have substan-
tiated the time and expense incurred by KDL with
respect to its alleged efforts. The general rule is
that where evidence which would properly be part
of a case is within the control of, or available to,
the party whose interest it would naturally be to
produce it and he or she fails to do so without sat-
isfactory explanation, you may draw the inference
that, if produced, it would be unfavorable to him
or her.

Applying that general rule to this case and to
plaintiff ’s failure to produce the written quotes for
the carrier rates included within schedule B of its
contract and the documents which would have sub-
stantiated the time and expense incurred by KDL
with respect to its alleged efforts which Mr.
Varshine claims existed, you may draw the infer-
ence that it would have been unfavorable to KDL if
you find all of the following: that the documents
exist and are within KDL’s control, that it would
naturally have been within KDL’s interest to pro-
duce the documents and that there has been no sat-
isfactory explanation for the failure to produce.
(Pennsylvania Suggested Standard Civil Jury
Instructions 5.06.)

(Def.’s Points for Charge at 8).
This Court rightly refused to give Barnett’s proposed jury

instruction because the facts presented at trial did not sup-
port the instruction. Although Barnett’s brief alludes to tes-
timony about “written quotes,” this Court can find no refer-
ence to written quotes in the trial transcript. Barnett has not
cited any portion of the transcript that clearly demonstrates
that written quotes existed. Although counsel for Barnett
asked Mr. Varshine on cross-examination about copies of
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quotes (N.T. at 195), it appears from the record that the writ-
ten quotes themselves were not essential to the negotiation
process and these quotes did not necessarily exist in written
form. (N.T. at 345-47) (discussion of proposed charge in
chambers). KDL conducted much of its business by tele-
phone, including the negotiation of shipping rates with car-
riers. KDL explained that he would have no reason to tell his
client (Barnett) that he obtained a rate different than what
he had secured, because that rate would appear in the ship-
ping contract between Barnett and the carrier. (N.T. at 196).
Reviewing the transcript in the light most favorable to the
verdict winner, Mr. Varshine’s testimony suggests that he
already provided Barnett with all documentary evidence of
quotes he obtained, to the extent these quotes existed in writ-
ten form at all. The proposed civil jury instruction presup-
poses the existence of evidence which was not produced at
trial. Wilson v. Pa. R.R. Co., 421 Pa. 419, 424-26, 219 A.2d
666, 669-70 (1966). Because the existence of these docu-
ments is not clear from the record, Barnett was not entitled
to this jury instruction.

It is also not clear to this Court that it would have been in
KDL’s natural interest to produce the written quotes at trial,
as the jury instruction requires. See Pa. SSJI (Civ) 5.06. KDL
provided testimony both verbally and via exhibits that estab-
lished the amount of damages he suffered or alternatively, the
amount by which Barnett was unjustly enriched. (N.T. at 100-
06). Production of the written quotes for the thousands of ship-
ping “lanes”—assuming these quotes ever existed in written
form—could have substantially lengthened the trial without
providing the jury with any new information. KDL should not
be penalized for its concise presentation of damages.

Furthermore, the record is completely devoid of any evi-
dence that KDL maintained documents that reflected the
amount of time KDL spent working on behalf of Barnett. At
trial, when counsel for Barnett asked Mr. Varshine “Now, do
you have any record of the time that you spent [working on
behalf of Barnett] yourself?”, Mr. Varshine responded “No,
sir.” (N.T. at 194-95). Because the record clearly reflects that
KDL never kept such records, Barnett was not entitled to a
jury instruction permitting an adverse inference based on
KDL’s failure to produce them. Accordingly, this Court did
not err in refusing to give Barnett’s proposed jury instruc-
tion, and Barnett is not entitled to a new trial.

V.
Barnett argues in its supporting brief, but not in its

motion for post-trial relief, that this Court should grant a
new trial because the jury verdict was against the weight of
the evidence to the point of shocking one’s sense of justice.
“[I]n civil as well as criminal cases, only issues specifically
raised in post-verdict motions can be considered and will be
preserved for appeal, and issues raised only in briefs in sup-
port of those motions may not be considered.” Cherry v.

Willer, 317 Pa.Super. 58, 63, 463 A.2d 1082, 1084 (1983).
Furthermore, even if Barnett had properly raised the issue
in its motion, Barnett has not stated anywhere in its brief
what aspect of the verdict—the finding in favor of KDL, the
amount of damages awarded, or something else—is inconsis-
tent with the evidence presented. Accordingly, this Court
will not consider this issue and will not grant a new trial.

For the foregoing reasons, Barnett’s Motion for Post-Trial
Relief is denied.

DATE FILED: December 5, 2005

1 The verdict reveals only that the jury finds “for the plain-
tiff in the amount of $200,000.” It is therefore unclear
whether the jury found in favor of KDL’s claim for breach of
contract or unjust enrichment.

In Re: Appeal of Chief Floyd Nevling
Application for Disability Pension—Hearing Loss—

Definition of Disability

1. The Court found as a fact that Chief Nevling had no
problems with his hearing at the time of his appointment as
Chief, nor did he have any diseases or injuries that would
have affected his hearing.

2. Although the medical report stated that Chief Nevling’s
hearing loss was not work related, the Court discredited this
report based upon other evidence presented and found it not
to be substantial evidence that could support the actions of
the borough council in denying the disability pension.

3. All of the medical reports offered into evidence, even
the medical report of the borough’s physician, clearly con-
firmed that Chief Nevling in fact had a hearing loss in both
ears and all of the medical reports attributed the hearing
loss to “exposure” to hazardous noises incident to the per-
formance of Chief Nevling’s duties as a police officer.

4. The Court found the medical conclusions to be clear
and convincing evidence that Chief Nevling met the criteria
set forth in the plan to be eligible for disability benefits.

(Mark R. Alberts)

Ronald P. Koerner for Appellant.
Fred C. Jug and Michael A. Palumbo for Appellee.

No. SA04-775. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Civil Division.

MEMORANDUM ORDER
O’Reilly, J., December 9, 2005—This case presents a

unique inquiry into the consequences of being a police offi-
cer. We are all aware that police work presents certain haz-
ards that are particular to that line of work. Each day in the
career of an officer is a new adventure, and no officer is cer-
tain how his day will unfold.

Here, the Petitioner is a well seasoned police officer. Chief
Floyd Nevling (“Nevling”) is currently the chief of police for
the Borough of Pleasant Hills (“Pleasant Hills”). He has held
that position since August 25, 1992. (N.T. 59).1 In late 2003,
Nevling applied for a disability pension. In furtherance of his
application, he provided reports from two doctors. He was
also examined by a doctor chosen by Pleasant Hills.
Thereafter, on January 6, 2004, his application for disability
pension benefits was denied.

Nevling appealed that denial to the Borough Council of
Pleasant Hills. After a hearing held on April 6, 2004, the
Borough Council denied his application. He then filed this
timely statutory appeal.

The parties have agreed to have me decide this matter
based on their briefs and the record of the hearing held
before the Borough Council (“Borough Council”). I have
carefully reviewed the able briefs of counsel, and the tran-
script of the hearing. Furthermore, I have reviewed and ana-
lyzed the Borough Council’s Findings of Fact and
Conclusions of Law.

I. Facts:
On April 15, 1963, Nevling began his career in law

enforcement with the Allegheny County Police. (N.T. 59-60).
On August 25, 1992, he became Chief of Police for Pleasant
Hills. At the time of his appointment, he had no problems
with his hearing, nor did he have any diseases or injuries
that would have affected his hearing. (N.T. 59). It was not
until around May 7, 2002 that he came to realize that he had
trouble hearing. He, along with Lieutenant John Cmar were
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attending a training seminar. Both sat next to each other; and
Lieutenant Cmar noticed that Nevling was having a hard
time understanding what Cmar was saying to him. (N.T. 53,
74).

After that seminar, Nevling testified that he sought the
advice of his personal physician, Dr. Janowa. Dr. Janowa
sent him to Dr. Stephen F. Wawrose, who was a Board
Certified Otolaryngolist. Dr. Wawrose issued a report dated
July 18, 2002 with respect to his examination of Nevling on
June 18, 2002. (See, Police Exhibit 3 contained in the Notice
of Filing Record Before Municipality). He found that
Nevling had “a mixed hearing loss involving the right ear
and a high frequency sensorineural hearing loss involving
the left ear.” Id. at ¶4.

Like all police officers, Nevling is subject to frequent
“noises” due to this occupation. He testified that he encoun-
ters frequent sounds ranging from sirens and gunfire at the
firing range, to road traffic noises at accident scenes that
include other emergency vehicles, and tractor trailer and
other heavy equipment traffic. (N.T. 60-63). Although he is
the Chief of Police, which also encompasses administrative
duties, he still assists his officers due to the small police
force of Pleasant Hills. (N.T. 60). One such instance was
where he was assisting another officer with a wounded deer,
wherein he directed traffic. Testimony was that Nevling was
within close proximity to that officer who shot the deer to put
it out of its misery. (N.T. 45 & 64). Most noteworthy too, is
testimony that the police cruisers contain a warning on the
visors that reads:

A WARNING

Sirens produce loud sounds that may damage hearing

• Roll up windows

• Wear hearing protection

• Use only for emergency response

• Avoid exposure to siren sound

outside of vehicle

Refer to instructions or call 1-800-433-9132
(N.T. 63-64 & See, Police Exhibit 5).

As another requirement of being a police office, Nevling
must “qualify” at the firing range. Lieutenant Edward
Cunningham testified that he has been employed with
Pleasant Hills for 27 years, and that he is the Borough’s
range master, and senior firearms instructor, where one of
his duties is to establish courses for police officers to quali-
fy on a yearly basis. (N.T. 15-16). Pleasant Hills uses the
Twin Rivers location of the South Hills Area Council of
Governments Range in Elizabeth Township, which is an
open air range. (N.T. 20).

At the hearing, Lieutenant Cunningham demonstrated the
positions that the police officers use when firing a weapon.
He stated that there are two (2) accepted stances: (1) the
isosceles, which is where the officer is in the triangle type
situation; and (2) the weaver, “where it comes back.” A mod-
ification of both positions is performed, where the officers
“draw—… take a half-step backwards, bring the firearm
up,… lock in the elbow, slightly rotate the shoulder, and get
into a locked position.” (N.T. 23). The weapon is then in
about the middle of both ears. (N.T. 24).2 I interpret this to
mean the handgun is centered on the body and held about
chest high. Lieutenant Cunningham also testified that the
decibel levels for the weapons used by Pleasant Hills’ police
officers range from 155 to 166. (N.T. 21-22).

At the range, the officers are positioned in a line, about an
arms length apart. (N.T. 72). There may be anywhere from 7

to 25 officers in that firing line. (N.T. 22). Ear protection is
also used at the range. Lieutenant Cunningham stated that
ear protection is purchased from a police equipment suppli-
er, and that the name brand used is “Solenzio,” which are
like ear muffs. These ear muffs “muffle” the noise, but still
permit an officer to hear instructions given at the range by
the range master. (N.T. 28, 30). Although he wears ear pro-
tection, Nevling testified that after firing at the range, it was
common to experience ringing in his ears. (N.T. 67).

Both parties presented medical evidence from three (3)
doctors. Nevling provided the reports of Drs. Joseph Turner
and Stephen F. Wawrose. (see, Police Exhibits 1, 2 & 3).
Pleasant Hills relied on the report prepared by Dr. Sidney N.
Busis. (see, Borough Council’s Exhibit 2). Dr. Turner issued
two reports. In his report of September 20, 2002, he conclud-
ed that Nevling’s “hearing loss is related to his noise expo-
sure in his employment as a police officer.” (See, Police
Exhibit 1). This was based on his evaluation of Nevling
wherein he found that Nevling’s “last audiogram revealed a
sensorineural hearing loss in both of his ears, with the right
side being worse than the left.” (Id.). He also determined
that, based on the disability hearing formula, Nevling had a
24.4% loss of hearing in his right ear and a 3.75% loss of
hearing in his left ear. (Id.).

Dr. Wawrose issued a report dated July 18, 2002. He
examined Nevling on June 18, 2002. He notes that audiomet-
ric testing was performed, which revealed a monaural hear-
ing loss in his right ear to be 24%, and zero in his left ear. He
found that Nevling “has a mixed hearing loss involving the
right ear and a high frequency sensorineural hearing loss
involving the left ear.” (see, Police Exhibit 3). He also con-
cluded that it was “very likely that the high frequency com-
ponent of the hearing loss in both ears is the result of an
occupational exposure to noise, (and that it) will continue if
occupational noise exposure continues.” (Id.). His recom-
mendation was that Nevling be restricted from “hazardous
noise,” including the firing range.

On December 5, 2003, Nevling was seen by Dr. Busis, at
the direction of Pleasant Hills, for a so called “independent
medical examination.”3 He confirmed that Nevling has a
“bilateral hearing loss, greater on the right, for approxi-
mately the last eight years.” (Borough Council’s Exhibit 2).
His report also noted an incident where Nevling was in a
parade directly behind another emergency vehicle that had
its siren on almost continuously for about two (2) hours. He
noted that Nevling has a “high- frequency loss which is mod-
erately severe on the left and profound on the right,” with a
“37.5% hearing impairment on the right, (and) a 0% hearing
impairment on the left.” (Id.). He, too, concluded that
Nevling “should not be exposed to hazardous noise.” (Id.).

By letter of January 6, 2004, Pleasant Hills’ Plan
Administrator, Deborah A. Englert, denied NEVLING’s dis-
ability claim, and based her decision on Dr. Busis’ report.
(Borough Council Exhibit 2 & N.T. 101-102). Nevling
appealed that denial to the Borough Council. After the hear-
ing on April 6, 2004, it affirmed Ms. Englert’s denial of his
claim. After receipt of that decision, Nevling filed this time-
ly appeal.

II. Analysis and Conclusions:
Pursuant to Ordinance No. 799, Pleasant Hills adopted an

amended and restated Police Pension Plan, effective January
1, 2002. (Borough Council Exhibit 1). Due to his hearing prob-
lem, Nevling applied for a disability benefit under that Plan.
Section 3.01 defines disability benefit as follows:

A Disabled Participant shall be entitled to receive
a monthly benefit equal the Disability Benefit to
which the Disabled Participant is eligible pursuant
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to the relevant Bargaining Agreement reduced by
the amount of any payments for which the Member
shall be eligible under any disability compensation
program provided or funded by the Borough and
reduced by Social Security Disability benefits. The
Disability Benefit shall commence on the first day
of the calendar month coincident with or next fol-
lowing the date on which the Member has satisfied
the Plan’s definition of Disability and shall contin-
ue, except as noted below, until the earliest of his
death, or recovery from Disability or the attain-
ment of Normal Retirement Date under the terms
of the Plan (such a Member who attains the Normal
Retirement Date shall thereafter receive the
Normal Retirement Benefit pursuant to the Plan).
If the Disabled Member dies before the total pen-
sion payments under the Plan equal his
Accumulated Contributions made by him to the
Plan, with interest, the difference shall be paid in
the death benefit to his Beneficiary.

The Plan also defines the terms “disabled” or “disability” as:

…a permanent condition of physical or mental
impairment due to which a police officer is unable
to perform the usual and customary duties of a
police officer and which in the opinion of a physi-
cian acceptable to the Plan Administrator is rea-
sonably expected to continue to be permanent for
the remainder of the police officer’s lifetime. A
condition shall not be a total and permanent
Disability for purposes of this Plan unless such
condition is a direct result of and occurs in the line
of duty of the police officer’s employment as a
police officer for the Borough. A Member whose
physical or mental impairment does not occur in
the line of employment is not entitled to receive
disability benefits under the Plan. A Participant
must submit satisfactory evidence and other proof
of such Disability as required by the Administrator.

Nevling has been employed with Pleasant Hills since
1992. The evidence discloses that approximately ten (10)
years later, he developed a hearing loss. All of the medical
reports offered into evidence, and even the report of Pleasant
Hills’ physician, clearly confirm that he in fact has a hearing
loss in both ears. Moreover, all of the reports attribute the
hearing loss to “exposure” to hazardous noises incident to the
performance of his duties as a police officer.

Pleasant Hills proffers that the hearing loss was related
to his lengthy law enforcement career. Yet, there was no evi-
dence that he had any ailments at the start of his position as
the Chief of Police. In fact, the testimony and evidence was
that he had none.

Likewise, Pleasant Hills submits that the hearing loss in
his right ear is much more significant, and that based upon
Dr. Busis’ report that since Nevling fires his weapon from his
right hand, then his left ear would be the one more affected.
That it is not is the basis for the Dr. Busis opinion that the
hearing loss is not work related. I am not persuaded by that
analysis. First, the evidence showed that he shoots from a
center position. (N.T. 23-24 & 65). Further, Dr. Busis demon-
strated no knowledge of, or consideration for different firing
positions used by the police, and the different weapons used
(i.e. pistol, shotgun and semi-automatic rifle). I also find sig-
nificant that these officers shoot from a line on which many
are positioned. Therefore, Nevling hears noise from both his
left and right side.

The evidence also establishes that the noise that Nevling
is exposed to is not solely from firearms. He is also exposed
to emergency vehicle sirens, and traffic noises. I, therefore,
discredit the report of Dr. Busis and find it to not be substan-
tial evidence that can support the actions of the Borough
Council.

I find the medical reports from Dr. Turner and Dr.
Wawrose most persuasive to support Nevling’s claim for dis-
ability benefits. The issue of exposure to noise related to his
profession is uncontradicted. Dr. Turner stated that his
“hearing loss is related to his noise exposure in his employ-
ment as a police officer.” (See, Police Exhibit 1). Dr.
Wawrose opined that it is “very likely that the high frequen-
cy component of the hearing loss in both ears is the result of
an occupational exposure to noise, (and that it) will continue
if occupational noise exposure continues.” (See, Police
Exhibit 3). And finally, Pleasant Hills’ expert, Dr. Busis
opined that Nevling “should not be exposed to hazardous-
noise.” (Borough Council Exhibit 2.). I find these medical
conclusions to be clear and convincing evidence that Nevling
meets the criteria set forth in the Plan to be eligible for dis-
ability benefits.

Nevling’s counsel has also asserted that the Borough
Council should not have permitted Ms. Englert to refer to
her notes regarding her investigation into other firing
ranges’ procedures and accommodations when that informa-
tion was not part of her determination, nor was that ever
made known to Nevling until this time. Pleasant Hills con-
tends Nevling’s attorney has waived this issue because there
was no objection. Having determined that Nevling is eligible,
I deem this issue moot. Nevertheless, Nevling’s attorney
amply points out that he in fact took exception to Ms.
Englert’s testimony regarding her inquiry into other firing
ranges. The Transcript notes his question as to why she is
testifying about this now, as another basis of support for her
denial letter, when she nowhere stated that in the denial let-
ter. Accordingly, for purposes of the record, I find that
Nevling’s counsel did object through this inquiry at the time
of the hearing.

After review and analysis of the facts and the finding of
the Borough Council, I find that the evidence adduced at the
hearing does not support its finding. To the contrary, I find
that the evidence in this matter clearly and unequivocally
establishes that Nevling qualifies for a disability benefit as
defined in the Plan. Supra. Accordingly, the appeal of
Nevling is SUSTAINED.

BY THE COURT:
/s/O’Reilly, J.

1 All references to “N.T.” are to the Transcript of the
Disability Hearing held on April 6, 2004, and filed of record
in this matter on August 2, 2004.

2 Nevling testified that he shoots from the center of his body.
(N.T. 65).

3 I say “so called” because there is nothing in the record to
suggest Dr. Busis is “independent,” i.e. appointed by agree-
ment of the parties or by a Court. He is simply the doctor
that Pleasant Hills sent Nevling to after it had two (2) med-
ical opinions it did not like. This hardly creates a cloak of
“independence.”
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Patricia A. Beck v.
Zoning Hearing Board

of the Township of Shaler v.
Township of Shaler v.
Clyde Hammack and

Donna Hammack, his wife
Accessory Structure—Building Permit

1. The retaining wall is an “accessory structure,” i.e., a
subordinate building or structure, the use of which is cus-
tomarily incidental to the principal use of the land and locat-
ed on the same lot and thus owners must obtain a building
permit, subject to a ten foot minimum setback.

2. A three-inch high and three-inch wide curb is neither a
wall nor a structure but rather a dividing border that runs
along the driveway to contain the gravel stones.

(William R. Friedman)

Stephen Israel for Patricia A. Beck.
Thomas J. Dempsey for Zoning Hearing Board of the
Township of Shaler.
Joseph E. Vogrin for Township of Shaler.
John R. Linkowsky for Clyde Hammack and Donna
Hammack

No. S.A. 04-001344. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
James, J., November 4, 2005—This appeal was brought

by Appellant, Patricia A. Beck (“Ms. Beck”) who resides in
the Township of Shaler (“Township”) at 119 Wetzel Road,
Allegheny County, Pennsylvania. The property which is the
subject of the appeal is owned by Clyde and Donna
Hammack (“Hammacks”), who reside in the Township at
121 Wetzel Road, Allegheny County, Pennsylvania. The
Hammacks’ property is adjacent to the Beck property. The
Hammacks sought permission from the Township to con-
struct a three-sided wall platform to serve as a carport on
their property. The purpose of the platform was to raise their
yard to a uniform height and to provide additional parking.
The proposed wall would be 4 feet 8 inches high and would
run along the property line of the two properties but sit
entirely on the Hammacks’ property. One of the side walls
would sit approximately 3 inches from Ms. Beck’s property.
The carport would sit approximately 8 additional feet high.
On June 18, 2004, the Township Zoning Officer and Engineer
viewed the property and determined that neither a building
permit nor a variance were required. On September 3, 2004,
the Hammacks were informed that due to a change in the
law, a building permit was permitted for retaining walls over
four feet high. Additionally, the Zoning Officer informed the
Hammacks that their request for a building permit was
denied. The Hammacks appealed that decision alleging that
they are entitled to a variance and/or a variance by estoppel.
A hearing was held before the Board on October 14, 2004.
The Board reversed the Township Zoning Officer. They
determined that the Hammacks’ wall is not a structure as
defined by the Ordinance or the MPC. They also found that
the wall was not an enclosure wall or an accessory structure.
Further, they held that the wall is not an extension of a non-
conforming wall. Therefore, the wall does not require a vari-
ance but a permit was required for the wall in excess of four
feet. Ms. Beck filed the instant appeal.

Where the trial court takes no additional evidence, the

scope of its review is limited to determining whether the
Board committed an error of law, abused its discretion or
made findings not supported by substantial evidence. Mars

Area Residents v. Zoning Hearing Board, 529 A.2d 1198, 1199
(Pa.Cmwlth. 1987). Substantial evidence is such relevant
evidence as a reasonable mind might accept as adequate to
support a conclusion. Valley View Civic Association v. Zoning

Board of Adjustment, 462 A.2d 637 (Pa. 1983).
Ms. Beck contends that the retaining wall is a structure as

defined by the Ordinance and the MPC and, therefore, may
not be built three inches from her property line. The
Hammacks allege that the wall is not a structure but is an
extension of a nonconforming curb already in existence.
They further argue that the proposed wall is permitted as
long as it does not exceed six and one half feet in height. In
the alternative, the Hammacks argue that if the wall is deter-
mined to be a structure then they have acquired a variance
by estoppel.

Here, the first inquiry is whether the existing retaining
wall constitutes a “structure” as defined by either the
Ordinance or the MPC. Examining the applicable zoning
requirements, the retaining wall clearly constitutes a struc-
ture and, therefore, the Hammacks were required to obtain
a building permit prior to erecting it on their property.

The Shaler Township Zoning Ordinance takes its defini-
tion of “structure” verbatim from the definition of “struc-
ture” found in the MPC, 53, P.S. §10107. It is defined as
“any man-made object having an ascertainable stationary
location on or in land or water, whether or not affixed to the
land.” The Record establishes that the platform is a solid
structure with slag weighing 142 tons. The height of both
platform and carport modules is approximately 13 feet. The
conclusion of the Board that the retaining wall is not a
structure within the meaning of the Ordinance or the MPC
is incorrect. The retaining wall is an “accessory structure”
defined by Section 225-6.B of the Ordinance as: “a subordi-
nate building or structure, the use of which is customarily
incidental to the principal use of the land and located on the
same lot.” Therefore, the retaining wall is subject to a ten
foot minimum setback. §225626.D(2). The Hammacks’
argument that the curb near the property line entitles them
to consider the retaining wall as an extension of a noncon-
forming use, also fails. The three-inch high and three-inch
wide curb is neither a wall nor a structure. It is simply a
dividing border that runs along the driveway to contain the
gravel stones.

Based upon the foregoing, the Board incorrectly found
that the Hammacks’ retaining wall is not a structure within
the meaning of the Ordinance and the MPC. Therefore, the
retaining wall must be built on the 10 feet building line and
not 3 inches from Ms. Beck’s property line.

Roselea Farm Partnership,
Richard J. Mills and Nancy P. Mills v.

Township of Moon v.
Joseph P. Homitsky and

Yvonne Homitsky, his wife
Conditional Use—Reasonable Conditions

1. Where appellants apply for a conditional use permit to
operate an agricultural, farmers’ market and landscape cen-
ter/nursery, they have the burden of proving that the use
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complies with the requirements in the Ordinance.

2. The burden shifts to those protesting the use to prove
that it will have an adverse effect on the general public and
must show with “a high degree of probability” that the pro-
posed use will “pose a substantial threat.”

3. The Board of Supervisors may attach reasonable condi-
tions and safeguards to the granting of special exceptions
regarding vehicular access provided they are reasonably
related to a valid public interest.

4. The Board of Supervisors determined that access to
appellant’s property by way of nearby streets would have an
adverse impact on the residents on those streets. The pro-
posed route included several intersections with sight dis-
tances less than those recommended by PennDOT. There
was a lack of turning space for large trucks and mud and
gravel would be carried onto adjoining streets. All of these
conditions are reasonably related to the health, safety or
welfare of the public.

(William R. Friedman)

Richard J. Mills for Roselea Partnership, Richard J. Mills
and Nancy P. Mills.
Blame A. Lucas for Township of Moon.
Robert J. Garvin for Joseph P. and Yvonne Homitsky.

No. S.A. 04-001229. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
James, J., November 29, 2005—This appeal was brought

by Roselea Farm Partnership, LP, Richard J. Mills and
Nancy P. Mills (“Appellants”) from the Findings of Fact and
Conclusions of Law (“Findings”) of the Township of Moon
Board of Supervisors (“Board of Supervisors”) which
granted Appellants’ application for conditional use subject
to certain restrictions. Appellants own property consisting
of 31.4 acres located at 1474 Coraopolis Heights Road,
Moon Township, Allegheny County, Pennsylvania. The
property sits in an R-1 Semi-Rural Residential Zoning
District and consists mainly of open fields, grazing areas
and woods. Primary access to Appellants’ property has
been a driveway that leads to Coraopolis Heights Road at
the southern end of the property. Appellants began using a
second access to the property at the end of Crawford Drive
which connects to Snyder Drive prior to submitting their
application. On June 15, 2004, Appellants applied for a
Conditional Use Permit requesting approval to conduct
agricultural, farmers’ market and landscaping center/nurs-
ery uses on their property pursuant to Sections 208-803,
208-820 and 208-829 of the Moon Township Zoning
Ordinance (“Ordinance”). At a hearing on July 6, 2004, the
Moon Township Planning Commission (“Commission”)
unanimously recommended approval for the Application.
On August 3, 2004, a hearing was held before the Board of
Supervisors. Subsequently, the Appellants withdrew their
request for approval of a farmers’ market. On October 6,
2004, the Board of Supervisors approved the Application
subject to certain restrictions. Specifically, they placed
restrictions on vehicular access to the property. It is from
that decision that the Appellants appeal.

Where the trial court takes no additional evidence, the
scope of its review is limited to determining whether the
Board committed an error of law, abused its discretion or
made findings not supported by substantial evidence. Mars

Area Residents v. Zoning Hearing Board, 529 A.2d 1198, 1199
(Pa.Cmwlth. 1987). Substantial evidence is such relevant

evidence as a reasonable mind might accept as adequate to
support a conclusion. Valley View Civic Association v. Zoning

Board of Adjustment, 462 A.2d 637 (Pa. 1983).
The Appellants contend that the Board of Supervisors

abused its discretion and committed an error of law in
restricting vehicular access to the property because there
was no evidence of a high degree of probability that such
access will substantially affect the health or safety of the
community. The Board of Supervisors decided that access to
the proposed greenhouse/nursery be restricted to Coraopolis
Heights Road. Several neighbors testified in opposition to
the Appellants’ Application. Specifically, they expressed
concerns about the increase in traffic in and out of Crawford
and Snyder Drives.

In this case, the Appellants have the burden of proving that
the proposed use is a type permitted by conditional use and
that the proposed use complies with the requirements in the
Ordinance. Appeal of Baird, 537 A.2d 976 (Pa.Cmwlth. 1988).
Then the burden shifts to those protesting the use to prove that
it will have an adverse effect on the general public. Shamah v.

Hellam Township Zoning Hearing Board, 648 A.2d 1299
(Pa.Cmwlth. 1994). When dealing with the granting or denial of
a conditional use/special exception, the protesters must show
with “a high degree of probability” that the proposed use
will “pose a substantial threat.” Bray v. Zoning Board of

Adjustment, 410 A.2d 909, 914 (Pa.Cmwlth. 1980). However,
in this case, the conditional use was granted and therefore
that analysis is not applicable to the imposed conditions.

The Board of Supervisors may attach reasonable condi-
tions and safeguards to the granting of a special exception as
long as they are reasonably related to a valid public interest.
Section 603 (c)(2) states in part:

In allowing a conditional use, the governing body
may attach such reasonable conditions and safe-
guards, in addition to those expressed in the ordi-
nance, as it may deem necessary to implement the
purposes of this act and the zoning ordinance[.]

In this case, the Board of Supervisors gave various rea-
sons for assigning vehicular access conditions to the
Appellants’ property. They determined that vehicular access
via Crawford and Snyder Drives would have adverse impact
on the residences of those streets. Specifically, the
Crawford/Snyder Drive route is not obvious to those unfa-
miliar to the area and contains several intersections with
sight distances less than those recommended by PennDOT.
Additionally, the parking area leaves no room for large
trucks to turn around if accessing the property via Crawford
Drive. Subsequently, they will have to back out onto
Crawford Drive, which creates a safety hazard.
Furthermore, mud and gravel have been carried out onto
Crawford Drive from use of the Crawford/Snyder Drive
route. This also creates a safety hazard. Finally, during peak
retail periods, patrons would be required to park on the
street on either Crawford or Snyder Drive due to insufficient
parking spaces. These conditions are reasonably related to
the health, safety or welfare of the public.

The Pennsylvania Supreme Court has provided guidance
when evaluating traffic concerns in the context of a special
exception:

Any traffic increase with its attendant noise, dirt,
danger and hazards is unpleasant, yet, such
increase is one of the “inevitable accompaniments
of suburban progress and of our constantly expand-
ing population” which, standing alone, does not
constitute a sufficient reason to refuse a property
owner the legitimate use of his land.
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Appeal of O’Hara, 131 A.2d at 596 (Pa. 1957).
A full traffic study dictated by Section 208-829B of the

Ordinance was unnecessary in this case because it was
determined that the proposed use would not generate more
than 100 peak hour vehicular trips. However, three traffic
engineering reports were submitted in this case. All three
reports stated that the Appellants’ proposed use would gen-
erate less than 100 peak hour vehicular trips.

Based upon the foregoing, the decision of the Board of
Supervisors is affirmed and the Appellants’ appeal is dismissed.

ORDER OF COURT
AND NOW, this 29th day of November, 2005, based upon

the foregoing, the decision of the Board of Supervisors is
affirmed and the Appellants’ appeal is dismissed.

BY THE COURT:
/s/James, J.

Paul S. Kline v.
Zoning Hearing Board of the

Township of Upper St. Clair v.
Township of Upper St. Clair

Variance

1. Appellant applied for variances after being cited for
violations related to his two existing storage sheds and a
garage addition in the side yard of his property.

2. The standards for granting a variance are (1) that
there are unique physical conditions peculiar to the proper-
ty and that the unnecessary hardship is due to those condi-
tions; (2) that because of the physical conditions, there is no
possibility that the property can be developed in strict con-
formity with the zoning ordinance and a variance is needed
to enable reasonable use of the property; (3) that the unnec-
essary hardship has not been created by the applicant; (4)
that the variance is not detrimental to the public welfare
and; (5) that the variance is the minimum variance that will
afford relief and is the least modification of the regulation
at issue.

3. The Zoning Hearing Board correctly determined that
where there are no unique conditions and appellant failed to
obtain permits or make sure that he was in compliance with
setback requirements, his hardship is “self-inflicted” and
the variances may not be granted.

(William R. Friedman)

Paul S. Kline Pro Se.
Alan T. Shuckrow for Zoning Hearing Board of the Township
of Upper St. Clair.
Charles P. McCullough for Township of Upper St. Clair.

No. S.A. 04-1008. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Civil Division.

OPINION
James, J., December 5, 2005—This appeal arises from the

decision of the Zoning Hearing Board of the Township of
Upper St. Clair dealing with property owned by Appellant,
Paul S. Kline, located at 634 Harrogate Road, Township of
Upper St. Clair, Allegheny County, Pennsylvania. The prop-
erty is zoned R-1, Residential, Single Family Residential
District and measures approximately 93 feet wide and 140

feet deep. Appellant sought to keep two existing storage
sheds and a garage addition in the side yard of his property.
In 2002, Deckmasters Technologies, Inc., built a 14 by 42
foot deck in the required side yard of Appellant’s property.
The Township issued a permit containing comments pro-
hibiting the enclosure of the lower portion of the deck due to
side yard setback regulations. On March 26, 2004, the
Township discovered various violations on Appellant’s prop-
erty. Specifically, two storage sheds were within the 15 foot
side yard setback, the space below the deck had been
enclosed and converted into a garage and three sections of 4
feet by 10 feet lattice fence were constructed in the front
yard. Appellant was cited for the violations. He applied for
variances for the sheds and the deck enclosure. A hearing
was scheduled for July 28, 2004. Appellant failed to appear.
Several neighbors testified in opposition to the requested
variances. They stated that the Appellant has transformed
his property in order to further his commercial construction
business. The Board denied the requested variances and the
Appellant filed this appeal.

When the trial court takes no additional evidence, the
scope of its review is limited to determining whether the
Board committed an error of law, abused its discretion or
made findings not supported by substantial evidence. Mars

Area Residents v. Zoning Hearing Board, 529 A.2d 1198, 1199
(Pa.Cmwlth. 1987). Substantial evidence is such relevant
evidence as a reasonable mind might accept as adequate to
support a conclusion. Valley View Civic Association v. Zoning

Board of Adjustment, 462 A.2d 637 (Pa. 1983).
The Appellant first alleges that that the Board improp-

erly conducted the hearing on July 28, 2004. He claims that
notice was not properly given. However, the record shows
that the original hearing was scheduled for June 23, 2004,
and proper notice was given. The Appellant requested that
hearing be rescheduled for July 28, 2004. Two days before
the hearing, the Township sent a letter reminding
Appellant of the hearing. Therefore, the Board properly
conducted the hearing on July 28, 2004, without Appellant’s
presence.

The Appellant also contends that the Board incorrectly
upheld the Zoning Enforcement Notice and improperly
rejected his request for variances. According to the Upper
St. Clair Township Zoning Ordinance (“Ordinance”), the
required side yard is 15 feet and the required front and rear
yards are 50 feet. Unenclosed structures may project into
the front and side yard setbacks no more than 6 feet and into
the rear yard no more than 20 feet. Enclosed structures are
generally not permitted in setback areas. Finally, fences
located in the front yard must not exceed 4 feet. Appellant
failed to establish that he was entitled to variances to keep
the two existing storage sheds and the garage addition in the
side yard. Both sheds were constructed within the 15 foot
side yard setback and the space below the deck was
enclosed and converted into a garage. The standards for
granting a variance are set forth in Hertzberg v. Zoning

Board of Adjustment of the City of Pittsburgh, 721 A.2d 43
(Pa. 1998).

1. That there are unique physical conditions pecu-
liar to the property and that the unnecessary hard-
ship is due to those conditions;

2. That because of the physical conditions, there is
no possibility that the property can be developed in
strict conformity with the zoning ordinance and
that a variance is needed to enable reasonable use
of the property;

3. That the unnecessary hardship has not been cre-
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ated by the applicant;

4. That the variance is not detrimental to the public
welfare; and

5. That the variance is the minimum variance that
will afford relief and is the least modification of the
regulation at issue.

Id. at 46-47.
There is no evidence that unique conditions exist on the

property. Additionally, the Appellant’s hardship has been
self-inflicted. Appellant failed to obtain permits or make
sure he was in compliance with the setback requirements.
Therefore, due to the “self-inflicted hardship” rule, the vari-
ances may not be granted. Baldwin Borough v. Bench, 315
A.2d 911 (Pa.Cmwlth. 1974). Based upon the foregoing, the
decision of the Board is affirmed and the Appellant’s appeal
is dismissed.

Steve and Linda Moy and
Danny and Kelly Moy v.

The Zoning Hearing Board of the
Municipality of Monroeville v.

Gene and Elsie Corl v.
The Municipality of Monroeville

Site Development Plan—Accessory Structure

1. The Zoning Hearing Board correctly determined that a
commercial addition to an existing bar/restaurant is not an
accessory structure, and, thus, a site plan is required. Even
though there is an increase in live musical entertainment, it
is not an “amusement” and therefore does not change the
owners’ use.

2. An accessory structure is a subordinate structure,
located on the same lot as the main structure, or a portion of
the main structure, the use of which is clearly incidental to
and customarily found in connection with the main structure
of principal use of the land.

(William R. Friedman)

John M. Silvestri for Steve and Linda Moy and Danny and
Kelly Moy.
Robert J. Wratcher for the Zoning Hearing Board of the
Municipality of Monroeville.
Thomas H. Ayoob, III for Gene and Elsie Corl.
Craig H. Alexander for the Municipality of Monroeville.

No. S.A. 04-001410. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
James, J., December 9, 2005—This appeal arises from the

decision of the Zoning Hearing Board of the Municipality of
Monroeville (“Board”) dealing with property owned by
Appellants Steve and Linda Moy and Danny and Kelly Moy
(“Moys”), located at 4341 Northern Pike in the Municipality
of Monroeville, Allegheny County, Pennsylvania. The prop-
erty is zoned C2 Commercial Zoning District. The Appellants
have operated a bar/restaurant on the property since the
early 1970’s. Gene and Elsie Corl (“Corls”) own adjacent
property which is also zoned C-2. The Corls maintain a
funeral home, a flower shop and a personal residence on the

property. In April of 2002, the Moys submitted an
Application for Plan Examination and Building Permit seek-
ing approval to construct a deck and patio onto their
bar/restaurant. The Municipality granted their request. The
permit described the proposed construction as a deck and
patio at a cost of $5,000. The permit also stated that the rest-
rooms would be renovated to make them handicapped acces-
sible. The Moys also constructed a commercial addition
without a permit. In August of 2002, the Moys began to have
live musical entertainment at their bar/restaurant. In
December of 2003, the Municipality discovered that along
with the permitted deck and patio, the Moys had construct-
ed a 555 square foot addition. The Moys were directed to
provide the Municipality with a floor plan depicting the “as-
built” condition at the property, including the commercial
addition. Building Official, Carl Mihoces, amended the per-
mit to reflect the commercial addition. The Moys were
issued a Certificate of Occupancy in June of 2004, which
made no reference to the commercial addition. In July of
2004, the Corls met with the Municipality to discuss the com-
mercial addition and the live entertainment. The Zoning
Officer determined that no site development plan was
required for the commercial addition. A hearing was held on
September 30, 2004. The Board decided that the Corls’
appeal was timely, the Moys were required to submit a site
plan for the commercial addition, the commercial addition is
not an accessory structure and the increase in live entertain-
ment did not change the Moys’ use from bar/restaurant to
any other use defined in the Ordinance. It is from that deci-
sion that the Moys appeal.

Where the trial court takes no additional evidence, the
scope of its review is limited to determining whether the
Board committed an error of law, abused its discretion or
made findings not supported by substantial evidence. Mars

Area Residents v. Zoning Hearing Board, 529 A.2d 1198, 1199
(Pa.Cmwlth. 1987). Substantial evidence is such relevant
evidence as a reasonable mind might accept as adequate to
support a conclusion. Valley View Civic Association v. Zoning

Board of Adjustment, 462 A.2d 637 (Pa. 1983).
The Moys contend that the Corls’ appeal to the Board was

untimely. They allege that several events triggered the run-
ning of the statute of limitations. They contend that the Corls
were put on notice of the commercial addition in 2003 when
construction began. Section 914.1 of the MPC states that
appeals to a zoning board must be filed within 30 days of the
issuance of the permit or date of the decision which is the
subject of such appeal “unless such person alleges and
proves that he had no notice, knowledge, or reason to believe
that such approval had been given.” The Board found that
the July 15, 2004 letter explaining the Zoning Officer’s deter-
mination that no site development plan was required, gave
the Corls notice. The Corls filed their appeal on August 13,
2004. Therefore, it was timely filed within 30 days of July 15,
2004. The Commonwealth Court decided a similar case in
Mars, supra. In that case, the court found a misleading appli-
cation “tantamount to fraudulent and such a misrepresenta-
tion could constitute lack of notice.” Id. at 1200. Similarly in
the instant case, the Moys’ application failed to mention the
construction of a commercial addition and therefore was
insufficient to put the Corls on notice. Therefore, the Corls’
appeal to the Board was timely.

The Moys also claim that the Board incorrectly overruled
the Zoning Officer’s determination that no site plan submis-
sion was required. Section 306 of the Ordinance governs Site
Plan Review. That Section states:

Site Plan Review: No Zoning Permit or Zoning
Occupancy Permit shall be issued for any use upon
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any lot except a one-family home until a Site
Development Plan has been submitted, reviewed
and approved in accordance with the following pro-
visions, provided however that existing structures
where the occupancy is being changed without any
change in use category or new construction or addi-
tion to structures and without change in the site are
exempt from this requirement.

The Moys’ commercial addition does not fall into any of the
exceptions provided by Section 306 and, therefore, they
were required to submit their application to the site plan
review process. However, the Zoning Officer determined
that site plan approval was not required for the commercial
addition because “it was seen as accessory and incidental to
the principal use of the structure…” (R. 47). Section 305.1 of
the Ordinance gives the Zoning Officer the discretion to
waive the site plan requirements for certain accessory struc-
tures. However, the Board correctly determined that the
Moys’ commercial addition was not an accessory structure.
The Ordinance defines “Accessory Structure” as:

A subordinate structure, located on the same lot as
the main structure, or a portion of the main struc-
ture, the use of which is clearly incidental to and
customarily found in connection with the main
structure of principal use of the land.

The Moys’ commercial addition is not an accessory structure
as defined by the Ordinance and, therefore, the Zoning
Officer did not have the discretion to waive the site plan
requirement under Section 305.1.

Finally, the Board correctly determined that the use of
the Moys’ property was not affected by the increased live
entertainment. The Corls allege that the increase in live
entertainment at the Moys’ bar/restaurant changed the use
to an amusement use. Section 601 of the Ordinance defines
“amusement use” as:

A stadium, arena, bowling alley, or related facility
for the presentation of musical, theatrical or sport-
ing events where the number of spectators normal-
ly is greater than the number of players and where
such use is not accessory to a school or church.

It is not disputed that the Moys increased the frequency of
live bands at their bar/restaurant in August of 2002.
However, even with the increase in live music, the principal
activity at the bar/restaurant remains that of bar/restaurant
and in no way puts it into the category of “amusement use.”

Based upon the foregoing, the decision of the Board is
affirmed and the Moys’ appeal is dismissed.

Commonwealth of Pennsylvania v.
John R. Schwartz, Jr.

Suppression of Evidence—Controlled Delivery of Package—

Unlawfully Seized Package from Vehicle—Plain View Doctrine

1. Police unlawfully seized a package containing psilocybin
mushrooms from vehicle because they did not possess a war-
rant for the vehicle and the plain view doctrine did not apply.

2. Even though the contents of the package containing the
psilocybin mushrooms was observed by a police officer
impersonating an Airborne Express employee immediately
prior to the controlled delivery of the package to the

Defendant, the Court suppressed the evidence because it
was not convinced that the police officer observed the pack-
age in plain view at the time the vehicle was stopped.

3. The warrantless search of a vehicle and seizure of evi-
dence found to be in plain view requires that the incriminat-
ing character of the object be “immediately apparent”
despite the specific finding by the Court that the police offi-
cer indeed had knowledge of the package at the time of the
controlled delivery to the Defendant at the Airborne Express
pick-up counter.

4. Generally, closed containers in a vehicle may not be
searched without a warrant under Pennsylvania law.

5. At the suppression hearing, the Court found particular-
ly significant the police officer’s testimony that he did not
recall where the package was in the vehicle, nor did he deny
that it could have been in the trunk.

6. The Court was loathe to find the plain view exception
applicable in this case where the evidence of the plain view
itself was not even very clear and, therefore, the Court sup-
pressed the evidence.

(Mark R. Alberts)

Michael Streily for the Commonwealth.
Paul Boas for Defendant.

No. CC 2003-15251. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Colville, J., December 15, 2005—This is a Commonwealth

appeal from this Court’s granting of appellee’s Motion to
Suppress. On April 11, 2005, after a hearing on the relevant
issues and review of the applicable case law, this Court found
that the police unlawfully seized a package containing psilo-
cybin mushrooms from appellee’s vehicle because they did
not possess a warrant for the vehicle and the plain view doc-
trine did not apply.

The essential facts are as follows:

Trooper Jeffrey Brautigam responded to a call to police
from the owner of a florist shop in Wilkinsburg, regarding a
package which had been misdelivered there by Airborne
Express addressed to an individual named Mr. Obitz. As it
happens, Mr. Obitz was a friend of the shop owner, who
called him upon receiving the package. Mr. Obitz came and
opened the package and found it contained mushrooms
which he was not expecting and did not think were meant
for him. Tr. at 7-8; 15-16. Mr. Obitz apparently turned this
package over to his friend the shop owner who contacted
police about it. When Officer Brautigam arrived at the shop,
the package had been opened and contained what he recog-
nized to be psilocybin mushrooms. Tr. at 9-10; 16. While
Officer Brautigam was in the shop, the Airborne Express
delivery person came back to the shop to retrieve the pack-
age and re-deliver it, having somehow determined that it
was supposed to go to a different address across the street.
Tr. at 16.

At this point, which was between 11:00 a.m. and noon,
Officer Brautigam formulated a plan for a controlled deliv-
ery of the package and had the Airborne person take the
package out of the store (in case anyone was watching) and
carry it up the street where he met him and again took pos-
session of it. Tr. at p. 10. Office Brautigam resealed the pack-
age and communicated with Airborne Express and learned
that calls had been made to Airborne regarding the package
and why it had not been delivered to 707 Wood Street. Tr. at
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10-11. Officer Brautigam, impersonating an Airborne
employee, called the local phone number listed on the pack-
age and left a message that the package was at the Airborne
facility and could be picked up there. Tr. at 11. At 2:47 p.m.,
an individual called Airborne and Officer Brautigam spoke
to that individual about picking up the package. Tr. at 11-12.
Officer Brautigam dressed as an Airborne employee and
manned the front desk and at 4:34, appellee arrived to pick
up the package and provided the Airborne tracking number.
Tr. at 11. Officer Brautigam requested identification, which
appellee provided. Tr. at p. 13. Appellee told Officer
Brautigam that the package should have been delivered to
707 Wood Street and then left with possession of the package.
Id. Appellee drove to the end of the parking lot, approxi-
mately 100 yards, and was pulled over by Trooper Lander
and taken into custody. Id. Officer Brautigam joined them
ten minutes later. Id.

After appellee had been removed from the car and
Officer Brautigam had joined Trooper Lander at the vehi-
cle, the box was retrieved from the vehicle. Officer
Brautigam testified that his report did not state whether the
box was in the back seat and he was not sure based on his
recollection, but he did state that it was visible from outside
the car. Tr. at p. 14. He could not say for sure that the box
had not been in the trunk but thought perhaps another of the
troopers would know. Tr. at p. 15. Officer Brautigam was the
only trooper to testify.

This Court suppressed the evidence of the mushrooms on
the basis that Officer Brautigam seized the box of mush-
rooms from the vehicle without acquiring a search warrant,
where no exception to the requirement of a warrant applied.
The Commonwealth argued that the plain view doctrine
applies because the box was in plain view of Officer
Brautigam in the vehicle and Officer Brautigam, having just
been in possession of the box ten minutes earlier and 100
yards away, and having seen the contents earlier that day,
was aware of what the box contained. Essentially the
Commonwealth is arguing that the contents of the box were
properly seized because they were known to Officer
Brautigam, extending the plain view of the box to the plain
view of its contents. Although it found this a very close ques-
tion, this Court was constrained to suppress the evidence
because it was not convinced that such an extension was
proper under the law of this Commonwealth and because the
evidence was not clear that Officer Brautigam had indeed
seen the package in plain view.

In relevant part, the warrantless search of a vehicle and
seizure of evidence found to be in plain view requires that
“the incriminating character of the object is immediately
apparent.” See Commonwealth v. Petroll, 558 Pa. 565, 576,
738 A.2d 993, 999 (1999).

This Court found as fact that Officer Brautigam did have
knowledge of the contents of the box based on his having
been in possession of it before handing it over to appellee.
However, it cannot fairly be said that the incriminating con-
tents of the box were in plain view for the officer to see as
the package had been resealed. Generally closed containers
in a vehicle may not be searched without a warrant.

Particularly relevant to this Court was the fact that
Officer Brautigam had control of the package from before
noon until it was picked up at 4:45 p.m. This was more than
enough time to acquire an anticipatory warrant as he was
planning the controlled delivery and awaiting a response
from appellee to his call to come pick up the package at
Airborne. There were no exigencies present in this situation
such that obtaining a warrant was unreasonable. Also signif-
icant to this Court is the fact that Officer Brautigam did not
recall where the package was in the vehicle nor did he deny
that it could have been in the trunk and rather said, “maybe
one of the other troopers could say.” Tr. at p. 14. But none of
the other troopers testified at the suppression hearing. This
Court is particularly loathe to find the plain view exception
applies in this instance where the evidence of the plain view
itself is not even very clear.

For these reasons, this Court suppressed the evidence.

BY THE COURT:
/s/Colville, J.
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Franco Moscatiello and
Antonietta Moscatiello v.

J.J.B. Hilliard, W.L. Lyons, Inc. and
Michael Klems and Edmund Kosakowsky

Petition to Vacate Common Law Arbitration Award—

Timeliness—Federal Arbitration Act—Federal Preemption

1. In determining whether to grant Respondents’ request
to dismiss a Petition to Vacate a Common Law Arbitration
Award on the ground that the Petition was not timely filed,
the Court determined an issue never addressed before by the
Pennsylvania appellate courts.

2. Pennsylvania appellate courts have never addressed
the issue of whether the time limitations of the Federal
Arbitration Act (3 months) or the time limitations for the
Pennsylvania Uniform Arbitration Act (30 days) govern the
Petition to Vacate.

3. After reviewing United States Supreme Court case law
and the appellate case law of sister states, the Court deter-
mined that Pennsylvania’s requirement that applications to
vacate or modify arbitration awards be filed within thirty
(30) days does not interfere with the federal policy of ensur-
ing the enforceability of private agreements to arbitrate.

4. Pennsylvania will impose the requirement that a petition
to vacate or modify an arbitration award be filed within thirty
(30) days and, if it is not, it will be dismissed as untimely.

(Mark R. Alberts)

Arnold Y. Steinberg for Petitioners.
Scott R. Leah for Respondents.

No. GD 05-012910. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
Wettick, J., December 19, 2005—Respondents’ request to

dismiss a petition to vacate a common law arbitration award
on the ground that the petition was not timely filed is the
subject of this Opinion and Order of Court. The arbitration
award that is the subject of these proceedings was entered in
arbitration proceedings arising out of an arbitration agree-
ment governed by the Federal Arbitration Act (“FAA”). The
arbitration award was entered on March 14, 2005. The peti-
tion was filed on June 3, 2005.1 The issue raised through
respondents’ request is whether the time limitations of the
Federal Arbitration Act (three months) or the time limita-
tions of the Pennsylvania Uniform Arbitration Act (thirty
days) govern this petition to vacate.

Since the arbitration award that petitioners seek to vacate
was entered pursuant to an arbitration agreement governed
by the FAA, petitioners contend that the procedures set forth
in the FAA apply. Section 12 of the FAA provides that
“[n]otice of a motion to vacate, modify, or correct an award
must be served upon the adverse party or his attorney with-
in three months after the award is filed or delivered.” It also
provides that if the adverse party is a resident of the district
within which the award was made, service may be made on
the adverse party or his attorney as prescribed by law for
service of notice of a motion in an action in the same court.
If the adverse party is a nonresident, the notice shall be
served by the marshal of any district wherein the adverse
party may be found in a like matter as other process of the
court. 9 U.S.C. §12.

Respondents contend that §12 only governs petitions to
vacate arbitration awards filed in federal district courts.
According to respondents, state procedures for filing and

serving a petition to vacate an arbitration award govern a
petition filed in a state court to vacate an award entered pur-
suant to an arbitration agreement governed by the FAA.
Under Pennsylvania law, a petition to vacate must be filed
within thirty days.2

The Pennsylvania appellate courts have never addressed
this issue. However, dicta in opinions of the United States
Supreme Court and the appellate court case law of other
states support respondents’ contention that the FAA pre-
empts only state substantive law which interferes with the
enforcement of an agreement to arbitrate.

In Part I, I discuss the United States Supreme Court case
law which suggests that the states may apply their own pro-
cedures. In Part II, I discuss the appellate court case law of
other states which holds that state procedural rules apply.

I. UNITED STATES SUPREME COURT CASE LAW
The FAA applies to any agreement involving interstate

commerce. Allied-Bruce Terminix Cos., Inc. v. Dobson, 513
U.S. 265, 115 S.Ct. 834 (1995). Its purpose is to encourage the
arbitration of civil disputes outside the judicial forum. Moses

H. Cone Mem’l Hosp. v. Mercury Constr. Corp., 460 U.S. 1, 22,
103 S.Ct. 927, 940 (1983). It creates a body of federal sub-
stantive law requiring that arbitration agreements be hon-
ored. Southland Corp. v. Keating, 465 U.S. 1, 10-12, 104 S.Ct.
858-59 (1984). The federal substantive law is applicable in
both state and federal courts. Allied-Bruce Terminix Cos.,

Inc. v. Dobson, supra, 513 U.S. at 271-72, 115 S.Ct. at 838.
This means that in transactions involving interstate com-
merce, the FAA preempts state legislation which renders
arbitration agreements unenforceable or which creates rules
applicable only to contracts with arbitration provisions. See,
e.g., Perry v. Thomas, 482 U.S. 483, 107 S.Ct. 2520 (1987),
where the Court ruled that, in a transaction evidencing inter-
state commerce, §2 of the FAA preempted a California
statute providing that actions for the collection of wages may
be brought in the state courts without regard to the existence
of a private agreement to arbitrate; and Doctor’s Associates,

Inc. v. Casarotto, 517 U.S. 681, 116 S.Ct. 1652 (1996), where
the Court ruled that §2 preempted a Montana statute govern-
ing franchise agreements that voided a promise to arbitrate
that was not typed in capital letters, with underlining, on the
first page of the agreement.

In Southland Corporation v. Keating, supra, the United
States Supreme Court expressed doubt that the procedural
sections of the FAA govern state court actions involving arbi-
tration matters in interstate transactions:3

In holding that the Arbitration Act preempts a state
law that withdraws the power to enforce arbitration
agreements, we do not hold that [sections] 3 and 4
of the Arbitration Act apply to proceedings in state
courts. Section 4, for example, provides that the
Federal Rules of Civil Procedure apply in proceed-
ings to compel arbitration. The Federal Rules do
not apply in such state-court proceedings. 465 U.S.
at 16 n.10, 104 S.Ct. at 861 n.10.

In Volt Information Sciences, Inc. v. Leland Stanford Junior

University, 489 U.S. 468, 109 S.Ct. 1248 (1989), the Court stated:

FN6. While we have held that the FAA’s “substan-
tive” provisions—§§1 and 2—are applicable in state
as well as federal court, see Southland Corp. v.

Keating, 465 U.S. 1, 12, 104 S.Ct. 852, 859, 79
L.Ed.2d 1 (1984), we have never held that §§3 and
4, which by their terms appear to apply only to pro-
ceedings in federal court, see 9 U.S.C. §3 (referring
to proceedings “brought in any of the courts of the
United States”); §4 (referring to “any United States
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district court”), are nonetheless applicable in state
court. See Southland Corp. v. Keating, supra, at 16,
n.10, 104 S.Ct. at 861 n.10 (expressly reserving the
question whether “§§3 and 4 of the Arbitration Act
apply to proceedings in state courts”); see also Id.,
at 29, 104 S.Ct., at 867 (O’CONNOR, J., dissenting
(§§3 and 4 of the FAA apply only in federal court).
Id. at 477 n.6, 106 S.Ct. at 1254 n.6.

II. STATE COURT CASE LAW
In Part A, I discuss state court case law which applied

state law, rather than §12 of the FAA, to state court proceed-
ings. In Parts B-F, I discuss state court case law that, in other
situations, applied state rather than FAA procedures.

A.
Section 12 of the FAA provides that notice of a motion to

vacate, modify, or correct an award shall be served within
three months after the award is filed or delivered. If the
adverse party is a resident of the district within which the
award was made, such service may be made as prescribed by
law for service of a motion. Under the Federal Rules of Civil
Procedure, this provision would permit service by mail on the
adverse party or this party’s attorney. Fed.R.Civ.P. 5(b).

The following cases apply state law that requires a motion
to vacate to be filed at a date earlier than the ninety days
provided for in §12 of the FAA:

In Sultar v. Merrill Lynch, 2004 WL 2595840 (Conn.
Super. Ct. 2004), the arbitration award was issued on
February 20, 2004, and the application to vacate was filed on
April 14, 2004. Under Connecticut law, a party has thirty
days in which to file a motion to vacate. Section 12 of the
FAA has a three-month deadline. The court applied the thir-
ty-day limitation. It relied on the opinion of the Supreme
Court of Kentucky in Atlantic Painting & Contracting, Inc. v.

Nashville Bridge Co., 670 S.W.2d 841, 846 (Ky. 1984), where
that court stated:

“But there is nothing in the [FAA] preempting state
jurisdiction of the contract action filed by
Atlantic/Buckeye and nothing in the [FAA] remotely
suggesting that the ‘motion to vacate’ procedure,
including the three months time limitation set up for
federal proceedings, has any application at all to such
state action. The [FAA] covers both substantive law
and a procedure for federal courts to follow where a
party to arbitration seeks to enforce or vacate an arbi-
tration award in federal court. The procedural
aspects are confined to federal cases.” Sultar at *2.

The following cases applied state law requiring that a
motion to vacate be personally served:

In Manson v. Dain Bosworth, Inc., 623 N.W.2d 610 (Minn.
Ct. App. 1998), the claimant applied to a Minnesota trial
court to vacate an arbitration award entered pursuant to an
agreement where the FAA governed arbitrability. The notice
of the application to vacate was served by regular mail nine-
ty days after receipt of the copy of the award. The trial court
dismissed the motion because under Minnesota law the
motion was required to be served through personal service.
The court rejected the argument that the FAA preempts the
Minnesota service requirement; it cited case law of other
jurisdictions stating that the procedural aspects of the FAA
are confined to federal cases.

In Keilly v. Sands Brothers & Co., Ltd., 2005 WL 2094961
(N.Y. Sup. Ct. 2005), the petitioner moved to confirm an arbi-
tration award. The affidavit of service indicated that service
of the notice of the petition was made by mail upon the respon-
dent’s attorney. The respondent moved to dismiss based on a
New York Rule of Civil Procedure which requires service of

initiatory papers in special proceedings to be made in the
same manner as a summons in an action. The court granted
the motion to dismiss. It said that the procedural rules of the
FAA govern only federal proceedings; absent a clear federal
mandate to the contrary, the state’s procedural rules govern
the commencement of a civil proceeding.

B.
Section 16(b)(2) of the FAA provides that an appeal may

not be taken from an interlocutory order compelling arbitra-
tion of a claim.

In Simmons Co. v. Deutsche Financial Services Corp., 532
S.E.2d 436 (Ga. Ct. App. 2000), the court ruled that it had
jurisdiction over an appeal of an order compelling arbitra-
tion of a claim because the FAA does not preempt Georgia
procedural law allowing the appeal. The court said that the
timing of the right to appeal from an order compelling arbi-
tration is a procedural matter which may delay but does not
prevent enforcement of a valid arbitration agreement.

In Wells v. Chevy Chase Bank, F.S.B., 768 A.2d 620 (Md.
2001), the Court addressed the issue of whether Maryland
law, which authorizes an appeal from an order compelling
arbitration, has been preempted by the FAA. The Court
applied Maryland state law. It relied on opinions of other
state courts which hold that the procedural aspects of the
FAA are confined to federal court cases and the states are
free to follow their own procedural rules unless these rules
undermine the goals and principles of the FAA.

C.
Under United States Supreme Court case law interpret-

ing §16(a)(3) of the FAA, certain orders of Federal District
Courts compelling arbitration of some claims while dismiss-
ing other claims in the action are final orders (i.e., it is “a
final decision with respect to an arbitration). In the follow-
ing cases, the state courts applied state law under which
these orders are not characterized as final orders and may
not be appealed at this time.

In Muao v. Grosvenor Properties, Ltd., 99 Cal. App. 4th
1085 (Cal. Ct. App. 2002), the court said that it was undisput-
ed that the FAA governed the arbitration proceeding and that
had the trial court’s order been issued by a federal court, the
order would be immediately appealable under §16(a)(3) of
the FAA. However, the court did not permit the appeal
because state procedural rules are not preempted: Like other
federal procedural rules, the rules of the FAA are not binding
on state court proceedings provided that state court proce-
dures do not defeat the rights granted by Congress.

In Weston Securities Corp. v. Aykanian, 703 N.E.2d 1185
(Mass. App. Ct. 1998), the Court ruled that the provision with-
in the FAA permitting an appeal did not preempt
Massachusetts’s legislation that did not permit an appeal. The
Court said that there is no federal policy favoring arbitration
under a certain set of procedural rules. A state procedural
rule is preempted by the FAA only if the effect of the state rule
would undermine the goals and policies of the FAA.

In Toler’s Cove Homeowners’ Ass’n, Inc. v. Trident

Construction Co., Inc., 586 S.E.2d 581 (S.C. 2003), the trial
court granted a motion to compel arbitration. Under South
Carolina law, this order was not immediately appealable.
The South Carolina Supreme Court recognized that under
the FAA, as construed by the United States Supreme Court,
this would be an appealable order. The Court applied South
Carolina’s procedural rules on appealability of arbitration
orders, stating that there is no federal policy favoring arbi-
tration under a certain set of procedural rules; the federal
policy is simply to ensure the enforceability of private agree-
ments to arbitrate.

See also Southern California Edison Co. v. Peabody
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Western Coal Co., 977 P.2d 769, 773-74 (Ariz. 1999) (the FAA
does not require that states submit to federal procedural
law; each state is free to apply its own procedural require-
ments as long as those procedures do not defeat the purpos-
es of the Act); Xaphes v. Mowry, 478 A.2d 299, 301 (Me.
1984) (although the issue of arbitrability involves substan-
tive federal law, the question of appealability depends on this
Court’s interpretation of state procedural requirements).

D.
Section 16(a)(1)(B) of the FAA provides that an appeal may

be taken from an order denying a petition to compel arbitra-
tion, and §16(a)(1)(A) provides that an appeal may be taken
from an order refusing a stay of the trial of the action pending
the arbitration. In the following cases, state courts applied
state law which does not permit the appeal of such orders.

In Bush v. Paragon Property, Inc., 997 P.2d 882 (Or. Ct.
App. 2000), the court recognized that in Berger Farms v. First

Interstate Bank, 939 P.2d 217 (Or. Ct. App. 1997), it had ruled
that Oregon law, which did not provide for an appeal from an
order denying a petition to compel arbitration, was inconsis-
tent with the objectives of the FAA; Oregon courts were
therefore required to apply the provisions of the FAA per-
mitting an appeal.

After the decision of the Oregon Court of Appeals in
Berger Farms, the United States Supreme Court decided
Johnson v. Fankell, 520 U.S. 911, 117 S.Ct. 1800 (1997). This
was a §1983 action brought in the Idaho state courts against
state officials. The trial court denied the officials’ motion for
summary judgment based on a qualified immunity defense.
The United States Supreme Court considered whether feder-
al law providing for an interlocutory appeal preempted
Idaho’s appellate rules that did not permit an interlocutory
appeal. The Court ruled that federal law did not supersede
Idaho’s procedural rules.

The Bush opinion overruled Berger Farms stating that
Johnson “has constitutional significance, with the result that
Congress is without power under Article I to require a state
to modify its normal judicial procedures, at least where
those procedures do not absolutely defeat the congressional
purpose.” Bush, 927 P.2d at 886. The court ruled, “Congress
lacks the power under Article I so to alter our jurisdiction.
Thus, our state jurisdictional statute controls, and under it
defendants have no right to appeal from the order at issue.”
Id. at 888 (footnote omitted).

In Batton v. Green, 801 S.W.2d 923 (Tex. App. 1990), the
court did not permit an appeal from an interlocutory order
denying a motion to stay the action pending arbitration
because under Texas law this order is not appealable. The
court stated that it failed to see how the FAA’s creation of a
body of federal substantive law of arbitrability can change
Texas procedural requirements governing appeals from
interlocutory orders.

We reach this conclusion because the substantive
rights bestowed upon a litigant by the Act do not
control the “procedure” by which those substantive
rights are adjudicated as the action proceeds from
filing in the trial court to final disposition at the
level of our Texas Supreme Court. Indeed, it bog-
gles the mind to contemplate the consequences of
holding that substantive rights created by the
Congress of the United States become, in turn, a
substantive right to obtain rewriting of procedural
rules and statutes pertaining to the manner in
which a litigant proceeds through the Texas state
courts. Id. at 930.

Also see Whitney v. Alltel Communications, Inc., 2005 WL
1544777 (Mo. Ct. App. 2005), where the court, in a situation

in which there was no conflict between federal law and state
law, stated that when a Missouri court is addressing an arbi-
tration provision falling within the FAA, the Missouri court
must apply the substantive law of the FAA and state proce-
dural rules so long as they do not defeat any of the substan-
tive rights granted by Congress in the FAA. Id. at *2.

E.
Section 4 of the FAA provides that where there are factual

disputes in connection with a petition to compel arbitration,
the party alleged to be in default may demand a jury trial.

In Rosenthal v. Great Western Financial Securities Corp.,

926 P.2d 1061 (Cal. 1996), the court ruled that the right to
jury trial provided for in §4 did not preclude California from
using its procedures for a summary determination by a
judge of a petition to compel arbitration. The court said that
the FAA requires only that a state have some procedure
available to insure the enforcement of arbitration agree-
ments governed by the FAA. Under settled principles of fed-
eral preemption, the “States may establish the rules of pro-
cedure governing litigation in their own courts, even when
the controversy is governed by substantive federal law.” Id.

at 1069, quoting Felder v. Casey, 487 U.S. 131, 138 (1988).
Also see Jack B. Anglin Co., Inc. v. Tipps, 842 S.W.2d 266,

268-269 (Tex. 1992).
F.

California Code of Civil Procedure §1281.2 provides that
a court shall order arbitration upon petition by one of the
parties to an arbitration agreement unless the court deter-
mines that (1) a party to the arbitration agreement is also a
party to a pending court action with a third party, arising out
of the same transaction or series of transactions and (2)
there is the possibility of conflicting rulings on a common
issue of law or fact. In this instance, the court may order
arbitration among the parties who have agreed to arbitration
and stay the pending court action or stay the arbitration
pending the outcome of the court action.

In Cronus Investments, Inc. v. Concierge Services, 107
P.3d 217, 35 Cal. 4th 376 (Cal. 2005), the lower court stayed
arbitration pending the outcome of a related court action.
The California Supreme Court affirmed; it rejected the argu-
ment that §2 of the FAA preempts state law because the pro-
cedural rules of §1281.2(c) interfere with the ability of the
party seeking arbitration to arbitrate the claim. The
California Supreme Court first considered whether §§3 and 4
of the FAA governing stays of proceedings and the failure to
arbitrate apply to state court actions. It concluded that the
language used in these sections and the legislative history of
the FAA suggest that these sections were intended to apply
only to federal court proceedings. Consequently, state law
applies unless it conflicts with the spirit of the FAA.

The court characterized the California provision as an
even-handed law because the trial court could decide either
to stay the lawsuit or to stay the arbitration in order to avoid
conflicting rulings on common issues of fact or law among
interrelated parties. This California law is not tilted against
arbitration; to the contrary, it is part of the statutory scheme
designated to enforce arbitration agreements which address-
es the peculiar situation that arises when the controversy
also affects claims by or against other parties not bound by
the arbitration agreement. The provision giving the court
discretion not to enforce the agreement in order to avoid
potential inconsistency in outcome as well as duplication of
effort is not contrary to the letter or spirit of the FAA. 4

CONCLUSION
Pennsylvania’s requirement that applications to vacate or

modify arbitration awards be filed within thirty days does not
interfere with the federal policy of insuring the enforceability of
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private agreements to arbitrate. Consequently, the Pennsylvania
courts will impose this requirement on parties seeking to vacate
or modify an arbitration award entered in arbitration proceed-
ings arising out of an arbitration agreement governed by the
FAA. Thus, the petition to vacate that is the subject of this litiga-
tion is dismissed because it was not timely filed.5

ORDER OF COURT
On this 19th day of December, 2005, it is hereby

ORDERED that the petition, to vacate arbitration award is
denied for failure to file the petition within thirty (30) days.

BY THE COURT:
/s/Wettick, A.J.

1 The petition to vacate is dated May 31, 2005; I assume it
was served as of the date of filing (June 3, 2005).

2 A petition to vacate an arbitration award entered in com-
mon law arbitration proceedings must be filed within thirty
days of the date of the award. See Snyder v. Cress, 791 A.2d
1198, 1201 (Pa.Super. 2002); Sage v. Greenspan, 765 A.2d
1139, 1142 (Pa.Super. 2000); Miller v. Allstate Ins. Co., 763
A.2d 401, 405 (Pa.Super. 2000). A petition to vacate an arbi-
tration award entered in statutory arbitration proceedings
must be filed within thirty days after delivery of a copy of
the award. 42 Pa.C.S. §7314(b).

3 The issue of whether state procedure applies arises because
the FAA “is something of an anomaly in the field of federal-
court jurisdiction. It creates a body of federal substantive law
establishing and regulating the duty to honor an agreement to
arbitrate, yet it does not create any independent federal-
question jurisdiction….” Moses H. Cone Mem’l Hospital v.

Mercury Constr. Corp., supra, 460 U.S. at 26 n.32, 103 S.Ct. at
942 n.32. In the present case, any petition regarding the arbi-
tration award needed to be filed in the Pennsylvania state
courts because all parties are citizens of Pennsylvania.

4 While it would appear to involve substantive law rather
than procedure, the case law is divided as to whether state
courts, in considering motions to vacate or modify arbitra-
tion awards, should apply state law standards or FAA stan-
dards. Compare Siegel v. Prudential Insurance Co. of

America, 67 Cal. App. 4th 1270 (Cal. Ct. App. 1998), with
Warbington Construction Inc. v. Franklin Landmark LLC, 66
S.W.3d 853, 856 (Tenn. Ct. App. 2001). See Jill I. Gross, Over-

Preemption of State Vacatur Law: State Courts and the FAA,

3 J. Am. Arb. 1 (2004).

5 An appeal period cannot be extended in the absence of fraud
or a breakdown in the court machinery or unforeseeable and
unavoidable events. Criss v. Wise, 781 A.2d 1156, 1159 (Pa.
2001). See Miller v. Allstate Ins. Co., supra, 763 A.2d at 405,
where the court refused to enforce a provision in the contract
allowing sixty days in which to challenge an arbitration award
because the contract provided that procedure would be gov-
erned by Pennsylvania law and under Pennsylvania law the
parties may not expand the jurisdiction of a court.

Coventry Park, LLC v.
Zoning Hearing Board of the

Township of Robinson, Pennsylvania v.
Township of Robinson

Perennial or Intermittent Stream—Ephemeral Stream

1. A township zoning ordinance requires a variance for
cutting, filling or disturbing land and natural vegetation for
the purpose of residentially developing the property within

50 feet of the edge of a “perennial or intermittent stream.”

2. The Zoning Hearing Board’s decision is reversed inso-
far as there was no evidence to dispute the U.S. Army Corps
of Engineers’ determination that the stream was “ephemer-
al,” not prohibited by ordinance and thus no variance is
required.

(William R. Friedman)

Rochelle R. Koerbel for Coventry Park, LLC.
M. Janet Burkardt for Zoning Hearing Board of the
Township of Robinson.
Robert J. Garvin for Township of Robinson

No. S.A. 05-311. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Civil Division.

OPINION
James, J., November 29, 2005—This appeal arises from

the decision of the Zoning Hearing Board of the Township of
Robinson (“Board”) dealing with a 42 acre parcel of proper-
ty located along Kleber Road in Robinson Township,
Pennsylvania owned by Coventry Park, LLC. (“Appellant”).
Appellant submitted an Application for Subdivision and
Land Use Approval to residentially develop the property.
The Township advised the Appellant that a variance from
Section 2003(a)(8) of the Robinson Township Zoning
Ordinance was necessary due to a stream on the property.
Section 2003(a)(8) of the Ordinance prohibits cutting, filling
or disturbing land and natural vegetation within 50 feet of
the edge of a “perennial or intermittent stream.” Neither
perennial nor intermittent are defined by the Ordinance.
Appellant filed an application with the Board for a dimen-
sional variance. The Board held a public meeting on January
26, 2005. The Appellant claimed that no variance was neces-
sary because the stream on the property was neither a
perennial nor an intermittent stream. The U.S. Army Corps
of Engineers conducted an assessment and found that the
stream in question was ephemeral. On February 23, 2005,
the Board denied Appellant’s request for a variance. It is
from that decision that the Appellant appeals.

Where the trial court takes no additional evidence, the
scope of its review is limited to determining whether the
Board committed an error of law, abused its discretion or
made findings not supported by substantial evidence. Mars

Area Residents v. Zoning Hearing Board, 529 A.2d 1198, 1199
(Pa.Cmwlth. 1987). Substantial evidence is such relevant
evidence as a reasonable mind might accept as adequate to
support a conclusion. Valley View Civic Association v. Zoning

Board of Adjustment, 462 A.2d 637 (Pa. 1983).
The Appellant contends that the Board erred in requiring

Appellant to obtain a variance from Section 2003(a)(8)
because they did not seek to cut, fill or disturb land and nat-
ural vegetation within 50 feet of the edge of a “perennial or
intermittent stream.” The alleged “stream” at issue was
classified as ephemeral by the U.S. Army Corps of
Engineers. No evidence was presented to dispute this find-
ing. Ephemeral streams are not prohibited by the Ordinance
and, therefore, no variance is required.

Based upon the foregoing, the Board’s decision is
reversed because they incorrectly required the Appellant to
obtain a variance in this case.

ORDER OF COURT
AND NOW, this 29th day of November, 2005, based upon

the foregoing, the Board’s decision is reversed because they
incorrectly required the Appellant to obtain a variance in
this case.

BY THE COURT:
/s/James, J.
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J U R Y  V E R D I C T S
Keith A. Bohme and Susan R. Bohme, husband and wife v.

West Penn Allegheny Health System,
d/b/a Forbes Regional Hospital; Forbes Regional Hospital,

and Jerry Taylor, M.D.

Court: Common Pleas
Case Number: GD 03-019536
Jury Verdict: For Defendants
Date of Verdict: 9/13/05
Judge: Farino
Pltf ’s Atty: Harry S. Cohen; Douglas L. Price
Def’s Atty: Paula A. Koczan (for Defendant Taylor);

Gregory A. Castelli (for all other Defendants)
Type of Case: Medical Malpractice
Experts: Plaintiff(s): John D. Sheppard, M.D. (oph-

thalmologist); Norman J. Schneiderman,
M.D. (emergency medicine)
Defendant(s): Donald M. Yealy, M.D.
(emergency medicine); James T. Handa,
M.D. (Baltimore, MD) (ophthalmologist)

Remarks: Plaintiff-husband injured his right eye when a
bungee cord snapped back and struck him. He sought treat-
ment at Forbes Regional Hospital Emergency Department.
Defendant Taylor attempted to examine the eye with a slit
lamp but abandoned the eye exam because the light bulb
burned out. Defendant Taylor then sutured two facial lacer-
ations and instructed Plaintiff to follow up with his physician
to have the sutures removed. Four days later, Plaintiff-hus-
band developed floaters in the eye. Upon consulting with an
ophthalmologist, Plaintiff learned he had suffered a retinal
tear. After treatment of a year’s duration, Plaintiff suffered a
detached retina. Plaintiff alleges he is now legally blind and
that the disability is permanent. Plaintiff claims Defendants
were negligent for failing to diagnose the damage to the reti-
nal tissue and for failing to refer Plaintiff to a specialist.
Defendants contend the treatment provided to Plaintiff was
proper and there was no reason to suspect retinal injury at
the time of the emergency room visit. The jury found in favor
of the Defendants.

Edward J. Bugosh and Judith R. Bugosh, his wife v.
E.W. Bowman, Inc., Emhart Glass, Inc., F.B. Wright Co.,

I U North America, Inc., Surface Combustion, Inc.,
and Taylored Industries, Inc.

Court: Common Pleas
Case Number: GD 04-018310
Jury Verdict: For Plaintiff in the amount of $1,400,000.00
Date of Verdict: 11/16/05
Judge: O’Brien
Pltf ’s Atty: John R. Kane; Janice Savinis
Def’s Atty: Jennifer Watson (I U North America);

Matthew Wimer (Taylored Industries);
Frank Stanek and Richard Malone
(Surface Combustion); Andrew Adomitis
(F.B. Wright); F. Ford Loker and L. John
Argento (Emhart Glass)

Type of Case: Asbestos
Experts: Plaintiff(s): Hector Battifora, M.D.

(pathologist); Christopher Faber, M.D.
(pulmonologist); Richard Hatfield

(material science/asbestos expert);
James Kenkel, Ph.D. (economist)
Defendant(s): Harry Demopoulos, M.D.
(pathologist); Dennis Ertell, C.I.H.
(industrial hygienist)

Remarks: Plaintiff Edward Bugosh developed mesothe-
lioma, a rare and lethal type of cancer of the lining of the
lung caused by exposure to asbestos. The jury determined
that the Defendants sold various asbestos products to which
Plaintiff Edward Bugosh was exposed. The jury further
found that exposure to asbestos was the factual cause of Mr.
Bugosh’s mesothelioma and death. Defendant F.B. Wright
settled prior to opening statements. Defendant Emhart Glass
settled during trial. The jury found for Plaintiffs and award-
ed $367,000.00 in wrongful death damages and $1,035,000.00
in survival act damages.

Virginia Israel, Administrator of the Estate of
Sylvan Israel, and Virginia Israel v.

Thomas E. Conte, M.D., Thomas E. Conte, M.D., P.C.,
Armstrong County Memorial Hospital,

St. Francis Medical Center, Zafar Iqbal, M.D.,
Mohammad Ilyas, M.D., Mohammad Ilyas, M.D., P.C.,

Marvin Rene Abdalah, Pittsburgh Critical Care Associates,
Inc., John W. Hoyt, M.D. and Michael Hansen, M.D.

Court: Common Pleas
Case Number: GD 02-021187
Jury Verdict: For Plaintiff in the amount of $187,550.00

against St. Francis Medical Center;
For Defendant Thomas E. Conte, M.D.

Date of Verdict: 11/30/05
Judge: O’Brien
Pltf ’s Atty: Thomas E. Crenney
Def’s Atty: John Bass, Alan Baum, Richard Kabbert,

Gilbert Solomon, James Wood
Type of Case: Medical Malpractice
Experts: Plaintiff(s): Richard Freeman, M.D.

(cardiothoracic surgeon)
Defendant(s): Dean A. Healy, M.D.
(vascular surgeon);
Satish C. Muluk, M.D. (vascular surgeon)

Remarks: Plaintiff ’s Decedent, 75 years of age and in end-
stage renal failure, had a catheter placed in his superior
vena cava at Defendant Armstrong County Memorial
Hospital (“ACMH”). The catheter pierced the wall of the
vena cava and entered the pleural cavity. Decedent returned
to ACMH the next day complaining of chest pain and short-
ness of breath. He was flown to St. Francis Hospital where
misplacement of the catheter was suspected but his symp-
toms were attributed to other causes. The misplacement of
the catheter was finally confirmed four days after his admis-
sion to St. Francis and it was removed the day after confir-
mation of the misplacement. Plaintiff ’s Decedent died short-
ly after removal of the catheter due to massive internal
hemorrhage. Plaintiff maintained that the post-operative
care at both hospitals was negligent based on failure to diag-
nose and promptly treat the misplaced catheter. Plaintiff fur-
ther alleged that the removal of the catheter should have
been undertaken in the O.R. rather than at bedside.
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Defendants contended that the symptoms exhibited by
Decedent were caused by the end-stage renal failure and
other conditions and that the bedside removal of the mis-
placed catheter was far less risky than a thoracotomy would
have been considering Decedent’s condition. Plaintiff settled
during trial with Defendants Armstrong County Memorial
Hospital and Pittsburgh Critical Care Associates, Inc.
Defendants Iqbal and Hansen received non-suits. The jury
found in favor of Defendant Conte and for Plaintiff against
St. Francis Medical Center in the amount of $187,550.00

Susan Rocco and Larry Rocco, her husband v.
Pennsylvania Brewing Company, t/d/b/a Penn Brewery

Court: Common Pleas
Case Number: GD 03-026116
Jury Verdict: For Plaintiff Susan Rocco in the amount of

$50,000.00
Date of Verdict: 11/23/05
Judge: O’Reilly
Pltf ’s Atty: William F. Goodrich; Joshua P. Geist
Def’s Atty: John L. Kwasneski
Type of Case: Premises Liability
Experts: Plaintiff(s): Gregory Altman, M.D.

Remarks: Plaintiffs were patrons on Defendant’s premises
during an Oktoberfest celebration when a portion of the
parking garage on Defendant’s premises was converted into
a seating area for patrons. Defendant hung a tarp from the
ceiling of a portion of the garage to the ground. Plaintiff
alleged that the tarp caused a curb to be hidden from view.
Plaintiff Susan Rocco tripped on the curb, falling through
the tarp to a ramp below. The fall caused her to sustain a
fracture of the left elbow which required open reduction,
internal fixation surgery. Defendant contended that the tarp
did not hide the curb from view and in fact the curb was vis-
ible. The jury found for Plaintiff Susan Rocco, awarding her
$50,000.00. The jury found for Defendant and against
Plaintiff Larry Rocco on his loss of consortium claim.

John Schelling v.
Kennedy Township,

John Spishak and Marianne Spishak,
husband and wife

Court: Common Pleas
Case Number: GD 00-013480
Jury Verdict: For Defendant
Date of Verdict: 11/22/05
Judge: Lutty
Pltf ’s Atty: Matthew T. Logue; George M. Kontos
Def’s Atty: Christian D. Marquis (Township);

Karen E. Chilcote (Spishaks)
Type of Case: Premises Liability
Experts: Plaintiff(s): Jeffrey N. Kann, M.D.

(orthopedic); Donal F. Kirwan (economist)
Defendant(s): William D. Abraham, M.D.

Remarks: Plaintiff filed a lawsuit against Defendants after
he stepped into a hole the Township dug outside Defendant
Spishaks’ residence. Plaintiff was residing with the Spishaks
at the time. Plaintiff alleged Defendant Township failed to
place barricades around the hole or otherwise provide warn-
ings. Plaintiff alleged Defendant Spishaks failed to warn him

of the excavation. Plaintiff suffered an acute comminuted
fracture of the left calcaneus, a low back injury and had
developed advanced post-traumatic arthritis in the left foot
by the time of trial, according to Plaintiff ’s physician.
Defendant Township claimed it placed a barricade at the site
and because Plaintiff was residing with Defendant Spishaks,
he should have known of the excavation. Defendants also
contended that if Plaintiff suffered any impairment from this
injury, it was modest and Plaintiff had required no medical
treatment for some time. Jury found for Defendants.

Elissa Sposi v. Scott Yolanda

Court: Common Pleas
Case Number: GD 01-016419
Jury Verdict: For Defendant
Date of Verdict: 11/22/05
Judge: Friedman
Pltf ’s Atty: Donald I. Shrager
Def’s Atty: Laura R. Signorelli
Type of Case: Motor Vehicle
Experts: Plaintiff(s): Michael Rytel, M.D.

Remarks: Plaintiff filed a lawsuit alleging that Defendant
struck Plaintiff ’s vehicle on the passenger side while she
was driving along Penn Avenue. Plaintiff immediately began
experiencing neck and bilateral shoulder pain. While the left
shoulder pain resolved the right shoulder pain did not.
Diagnostic testing revealed a partial full thickness tear of
the supraspinatus tendon which required surgical repair.
Plaintiff ’s expert stated she was not likely to ever complete-
ly recover from the shoulder injury. Defendant contended
that Plaintiff caused the collision when she made a left hand
turn in front of Defendant. The jury found Defendant was
not negligent.

Kathy J. Tagaloe and Ronald Tagaloe, her husband v.
Ryan J. Sella

Court: Common Pleas
Case Number: GD 03-001458
Jury Verdict: For Defendant
Date of Verdict: 9/6/05
Judge: Colville
Pltf ’s Atty: Victor H. Pribanic
Def’s Atty: Michael C. Maselli; Donna Marie Flaherty
Type of Case: Motor Vehicle
Experts: (none)

Remarks: Plaintiff stopped her vehicle in the northbound
left lane of Route 148 in McKeesport preparatory to making
a left-hand turn. Defendant was traveling in the southbound
passing lane but moved into the curb lane due to a vehicle
stopped in his lane to make a left turn. Plaintiff ’s vehicle and
Defendant’s vehicle collided. Plaintiff alleged Defendant
quickly passed on the right then abruptly returned to the
passing lane and in the process crossed the center line and
struck her vehicle. Defendant maintained that Plaintiff
made a left-hand turn into the path of his vehicle. Plaintiff
alleged she sustained several injuries including cervical and
lumbar sprains and a left carpal/metacarpal thumb sprain
with aggravation of her arthritis. The jury found in favor of
Defendant.
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Commonwealth of Pennsylvania v.
Richard S. Baumhammers

Change of Venue—Dismissal of Jurors for Cause in Death

Penalty Case—Search and Seizure—Wire Tap Act—

Insanity Defense—Psychiatric Testimony—

Jury Instructions—Due Process

1. Counsel was not ineffective when he chose to forgo
change of venue because jury in Allegheny County may be
more accepting of insanity defense than in more rural coun-
ty and decision was made with defendant’s consent.

2. Counsel was not ineffective for failing to object to dis-
missal of four potential jurors for cause when each juror’s
testimony, viewed in its entirety, acknowledged an inability
to follow the Court’s instructions due to personal views on
capital punishment.

3. Search of defendant’s house was valid because (1) con-
sent was given prior to securing search warrant by defen-
dant’s mother; (2) affidavit of probable cause showed clear
nexus between crimes defendant was suspected of commit-
ting and defendant’s residence.

4. Tape recording of defendant’s telephone conferences
while in jail are admissible when oral notice was provided by
Allegheny County jail when telephone conversations began
and the requirements of the Wire Tap Act were met.

5. Defendant who places mental status at issue by plead-
ing insanity defense waives his Fifth Amendment right
against self-incrimination during court-ordered psychiatric
evaluation.

6. Psychiatrist’s comment about defendant’s lack of
remorse made in context of explaining diagnosis was not
improper comment on the defendant’s assertion of his Fifth
Amendment right not to testify.

7. When the Commonwealth does not argue that defen-
dant will pose a danger in the future even if incarcerated, the
Court is not required to instruct the jury that defendant will
not be eligible for parole during his sentence.

8. Defendant’s right to due process was not violated by
the Commonwealth’s failure to include the specific aggravat-
ing circumstances that the Commonwealth would have to
prove in the criminal information because: (1) the
Commonwealth filed and served upon defendant a Notice of
Aggravating Circumstances satisfying the requirement that
a defendant be notified of the factual matters which must be
proven; and (2) the jury made the required factual determi-
nations involved in the imposition of a death sentence.

(Joan Shoemaker)

Edward J. Borkowski and Francesco L. Nepa for the
Commonwealth.
Thomas J. Farrell for Defendant.

CC Nos. 200014712, 200014713, 200014714. In the Court of
Common Pleas of Allegheny County, Pennsylvania, Criminal
Division.

OPINION
Manning, J., December 29, 2005—Before the Court are the

Post-Sentence Motions of the Defendant, Richard S.
Baumhammers. On April 28, 2000, the Defendant shot and
killed five persons, Anil Thakur, Anita Gordon, Garry Lee,
Thao Quoc Pham and Ji-Ye Sun. He also shot Sandip Patel,

paralyzing him from the neck down. During the course of his
rampage, the Defendant also fired shots into two synagogues
and attempted to burn down the Gordon home. He was
charged with five counts of criminal homicide; eight counts of
ethnic intimidation; three counts of arson; four counts of
reckless endangerment; two counts each of criminal mischief
and institutional vandalism; and one count each of attempted
homicide, aggravated assault, simple assault and carrying a
concealed firearm without a license. He proceeded to a jury
trial and was found guilty of Murder in the First Degree at
each of the homicide counts as well as at all other charges.
The trial proceeded to the penalty phase and, on May 11, 2001
the jury returned with a sentencing verdict of death at each
of the homicide counts. The Court formally imposed the sen-
tences of death on September 6, 2001. The Court also imposed
an aggregate sentence of not less than 112 l/2 nor more than
225 years imprisonment on the other counts.

Pending before this Court is the Defendant’s original
Post-Sentence Motion, Supplemental Motion for Post-
Sentence Relief and Second Supplemental Motion for Post-
Sentence Relief, filed pursuant to Pa. R.Crim.P. 720. The
Second Supplemental Motion was filed in response to the
Commonwealth’s Reply to the Supplemental Motion in
which it argued that the Defendant was permitted, pur-
suant to Commonwealth v. Grant, 813 A.2d 726 (Pa. 2002),
to raise claims of ineffectiveness and that if the Defendant
did not raise such claims, they could be deemed waived.
The Second Supplemental Motion simply raised the claims
in the first Supplemental Motion in the context of ineffec-
tiveness claims. This Court will consider the claims raised
in the second Supplemental Motion for Post-Sentence
Relief, both on their merits and in the context of the inef-
fectiveness claims.

The Commonwealth established that the Defendant
moved methodically from his home in Mt. Lebanon, through
neighboring communities, hunting down and shooting per-
sons whose race, religion and/or nationality differed from
his. This difference was the only apparent reason for his
actions. Seventy-two minutes after his rampage began, five
people were dead and one was paralyzed for life. The
Defendant killed his next-door neighbor, Anita Gordon, and
attempted to burn her house down. Anita Gordon was Jewish
and because of that fact alone, the Defendant decided that
she had to die. After leaving the Gordon residence, he trav-
eled to the Beth-El Synagogue in Scott Township and
defaced it with swastikas and then fired his handgun into the
front windows.

The Defendant proceeded next through the western
Allegheny County municipalities of Scott and Robinson
Townships and Carnegie Borough, stopping at places where
he would likely find persons of different races or religions,
the obvious targets of his rage. He entered the India
Grocers Store in Scott Town Center and shot Anil Thakur
and Sandip Patel, killing Thakur and condemning Patel to
life paralyzed from the neck down. He then stopped at the
Ahavath Achim Synagogue in Carnegie Borough but, not
finding any ready victims, fired into the Temple’s glass
front and doors. At Robinson Town Center, he found Ji-Ye
“Jerry” Sun and Thao “Tony” Pham in the Ya-Fei restau-
rant. Sun, the assistant manager and Pham, a delivery per-
son, were killed.

The Defendant’s deadly spree ended in Center Township in
Beaver County at C.S. Kim's School of Karate where he encoun-
tered Garry Lee, an African-American, and Lee’s best friend,
George Thomas II, a white man. The Defendant shot and killed
Lee, leaving Thomas physically unharmed. The Defendant was
arrested a short time later in Ambridge Borough.

The Court will address the claims raised in the
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Defendant’s Post-Sentence Motions in the order in which
they appear in the Second Supplemental Motion for Post-
Sentence Relief.

First, the Defendant contends that trial counsel was inef-
fective for not requesting a change of venire or venue and
that the Court erred in failing to order the change of venue
or venire on its own. The issue of whether the Defendant
could receive a fair trial in Allegheny County in light of the
extensive pre-trial publicity was raised by this Court, sua

sponte, in pre-trial proceedings. The Court appointed its own
investigator to compile evidence of the nature and extent of
the pre-trial publicity and conducted an evidentiary hearing.
At that hearing, the Defendant, through counsel, was
emphatic that he wanted to be tried by a jury selected from
Allegheny County. In response to that assertion the Court
conducted an extensive colloquy with the defendant, a
lawyer and a member of the bar himself, in which he was
fully informed of his right to request a change of venire and
that the Court found a change of venire to be warranted
under the facts of his case.

The defendant acknowledged that he understood his right
to request a change of venire and asserted that he wished to
have a jury selected from Allegheny County. The Court found
the defendant’s decision to be knowing, intelligent and volun-
tary. The defense expressed confidence that they could select
a jury that would fairly try the case and opposed a change of
venire or venue. This Court granted that request, somewhat
reluctantly, and set forth its reasons for doing so in a lengthy
pre-trial opinion that is part of the record in this matter. The
reasons for this ruling are set forth therein and need not be
revisited. The Court would note, however, that the record of
the jury selection process established that it was possible to
select a jury untainted by prejudicial pre-trial publicity. Such
a jury was, in fact, selected in this matter.

This claim has also been raised in the context of an inef-
fectiveness claim; that counsel was ineffective for failing to
move for a change of venue or venire. In order to sustain a
claim of ineffective assistance of counsel, a defendant must
establish, by a preponderance of the evidence: (1) that the
underlying claim is of arguable merit; (2) that counsel’s
performance had no reasonable basis; and (3) that coun-
sel’s ineffectiveness worked to his prejudice.
Commonwealth v. LaCava, 666 A.2d 221, 229 (1995) (citing
Commonwealth v. Edmiston, 634 A.2d 10785 1092 (1993)).
Clearly, based upon this Court’s analysis as set forth in the
Pre-Trial Findings of Fact, Opinion and Order concerning
the issue of a change of venire, the claim that a change of
venue or venire might have been appropriate, is of
arguable merit. The record, however, also establishes that
trial counsel had a reasonable basis for choosing his course
of action and that the Defendant was not prejudiced by that
choice. Counsel really had two strategic bases for his
course of action. The first is that counsel believed that a
jury selected from Allegheny County, with its metropolitan
character, was more likely to produce jurors who might be
willing to accept the defense that was being proffered, that
the Defendant was insane and therefore not criminally cul-
pable for these offenses, than would a jury selected from
most of the other 66 counties in the Commonwealth, many
of which are more rural and conservative than Allegheny
County. On its face, this is clearly a reasonable determina-
tion based upon the facts alluded to by trial counsel. In
addition, trial counsel’s decision to forego a change of
venue or venire was also reasonable in that it was done
with the concurrence of, if not at the insistence of, the
Defendant. The Defendant indicated that it was his desire
that the matter be tried by a jury selected from Allegheny
County and that he agreed with his counsel’s recommenda-

tion or advice that they not seek a change of venue or
venire. It would not have been proper for this Court to
overrule the wishes of defense counsel and of the
Defendant and to force upon the Defendant a jury selected
from another county.

In Commonwealth v. Starr, 664 A.2d 1326 (Pa. 1995), the
Supreme Court held that this Court erred when it refused to
permit a capital defendant’s request that he be permitted to
represent himself. The Supreme Court concluded that the
Defendant had an absolute right to self-representation and
reversed the Defendant’s conviction and sentence of death.
Similarly, this Defendant has an absolute right to be tried by a
jury selected from his “vicinage.”l This Court is satisfied that
it no more had the power to overrule this Defendant’s consti-
tutional right to be tried by jury of his vicinage, than it had to
overrule a defendant’s right to self-representation in Starr.
The Defendant’s decision in this matter was clearly made with
the consultation of competent counsel, and it would have been
error for this Court to overrule the Defendant and his counsel
and to force the Defendant to have a jury selected from some-
where other than Allegheny County.

Finally, this Court is also satisfied that the Defendant has
failed to establish prejudice from this decision by trial coun-
sel. In Commonwealth v. Weiss, 776 A.2d 958, 964 (Pa. 2001),
cert. denied, 535 U.S. 1101 (2002), the Pennsylvania
Supreme Court held, “one who claims that he has been
denied a fair trial because of pre-trial publicity must show
actual prejudice in the empanelling of the jury.” Here, as in
Weiss, there is no evidence that the citizens selected to serve
on this jury made their decision on anything other than the
evidence produced in the courtroom. In the absence of evi-
dence establishing that the twelve citizens who served and
delivered the verdicts in this matter violated their oath as
jurors, the Defendant cannot establish prejudice. For all the
reasons set forth above, the Defendant’s claim that he was
denied a fair trial by the failure of this Court to order a
change of venue or venire is without merit.

The Defendant next claims that the Court erred in
excluding certain prospective jurors and that trial counsel
was ineffective in failing to object to their exclusion.
Defendant identifies four prospective jurors, Carol Mock,
Erica Gevauden, Edward Startari, and Gail Hawthorne, as
having been improperly eliminated for cause by the Court,
resulting in a jury that was unconstitutionally more likely
to impose a sentence of death. The Court has reviewed the
transcript of the jury selection process and is satisfied that
the exclusion of these four prospective jurors was proper.
The Court must begin with the proposition that, “a Court
can exclude, for cause, a juror when the juror’s views on
capital punishment are such as would prevent or substan-
tially impair the performance of his or her duties as a juror
in accordance with his or her instructions and his or her
oath.” Commonwealth v. Bridges, 757 A.2d at 859 (Pa.
2000). In making this determination, it is important for the
Court to consider the entirety of the prospective juror’s
testimony and not snippets, taken out of context. Applying
the above-referenced test to the testimony of these
prospective jurors in their entirety, it is clear that each
acknowledged that their ability to be fair and impartial
would be affected by the fact that the Commonwealth was
seeking the death penalty. Prospective juror Mock stated
that she was, “not sure about” her ability to follow the law
and return a sentence of death (N.T., Jury Selection, p.
353). Although defense counsel attempted to rehabilitate
Ms. Mock, her comment that she “could follow the Judge’s
instructions” was qualified by the comment that followed,
“I’m not sure that I want to do that. I’m not sure that I want
to be put in that position, to have to do that.” (N.T., Jury
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Selection, p. 354). Clearly, when taken as a whole, this
prospective juror’s testimony revealed that her views on
capital punishment would substantially impair her ability
to perform her duties in accordance with the instructions
given by the Court.

The other three prospective jurors likewise gave testi-
mony which, in the context of the whole of their testimony,
raised substantial questions as to their ability to follow the
law. Erica Gevaudan stated that she could only vote for the
death penalty if she was, “one hundred percent certain that
the person was guilty.” (N.T., Jury Selection, p. 623). Even
after being advised that the Commonwealth was not
required to prove guilt beyond all doubt, she maintained
that she would still have a problem imposing the death
penalty even if she had concluded that the Defendant was
guilty beyond a reasonable doubt. Again, this testimony
raised a substantial question as to her ability to follow the
law and the instructions of the Court. Her removal was
entirely proper.

Similarly, Edward Startari expressed grave reservations
about his ability to impose the death penalty because he,
“would not want to be responsible for imposing the death
penalty and would not want to carry that the rest of his life.”
(N.T., Jury Selection, p. 687). Finally, Gail Hawthorne stated
that as a Christian, she, “believed that the death penalty is
not for myself to decide.” (N.T. 1053) Although she qualified
that by saying that those beliefs would not substantially
interfere with the services as a juror, she continued to
express reservations over her ability to impose the death
penalty even when such a penalty was appropriate under the
law. When the prosecutor asked her if she could impose the
death penalty where it was appropriate under the law, she
responded, “that’s a hard question to answer.” (N.T., Jury
Selection, p. 1054). She also said that she would impose a
higher burden on the Commonwealth with regard to the
imposition of the death penalty. (N.T., Jury Selection, p.
1055). This exchange provided sufficient reason for this
Court to conclude that this prospective juror would be sub-
stantially impaired in her ability to follow the law and
impose the death penalty. Accordingly, in that the underlying
claims were without merit, the assertion that trial counsel
was ineffective for failing to object to the dismissal of these
four potential jurors is likewise without merit.

The Defendant next contends that Trial Counsel was
ineffective in failing to move to suppress the evidence
obtained as the result of the April 28, 2000 search of the
Defendant’s home and the seizure of his computer and some
documents found in his room. This claim was without merit
for several reasons. Firsts the exhibits attached to the
Defendant’s Motion, offered in support of the claim that
there was no consent, actually established that consent to
search was obtained prior to the obtaining of a search war-
rant. The Mt. Lebanon Police Department Investigation
Report, attached as Exhibit C to the Defendant’s Motion,
provides:

On April 28, 2000, I prepared an Affidavit for a
search warrant for the residence of 792 Elm Spring
Road in Mt. Lebanon. This was at the request of
Center Township P.D. in Beaver County and
Allegheny County Homicide Detectives. The pur-
pose of the warrant was as a backup for a verbal

consent already received by myself and Ofc. RID-
DLE of MLPD from Inese Baumhammers.
(Emphasis added).

Inese Baumhammers is the Defendant’s mother. This
excerpt establishes that a verbal consent was obtained from
Inese Baumhammers prior to the securing of the search

warrant. The Defendant has not proffered anything else to
suggest that this report does not establish that a verbal con-
sent had been obtained prior to the securing of the search
warrant. Since the verbal consent was obtained prior to the
officers appearing with the search warrant, the reference to
the search warrant could not have affected the granting of
the consent.

In addition, the presence or lack of consent was not rele-
vant because the record established that the Affidavit of
Probable Cause amply supported the issuance of the search
warrant in question. The Affidavit attached to the
Defendant’s memorandum of Law as Exhibit B, alleged that
on April 28, 2000, the Defendant, Richard S. Baumhammers
was arrested for the shooting death of Garry Lee in Center
Township, Beaver County. It further states that information
obtained from the vehicle established it belonged to Richard
Baumhammers and that his addresses was 792 Elm Spring
Road, in the Municipality of Mount Lebanon, Pennsylvania.
The Affidavit also established that in the vehicle was a large
caliber handgun with spent cartridges as well as bottles con-
taining a possible accelerant.

It was not unreasonable for the officer to conclude that
the Defendant most likely prepared the Molotov cocktails in
his residence and that a search of the residence might result
in the seizure of the caps from the bottles, trace amounts of
gasoline or other items of evidence that would establish that
the Defendant prepared those Molotov cocktails. In addi-
tion, a search might lead to the discovery of ammunition
consistent with the weapon used or other evidence linking
the weapon to the Defendant. Finally, the search of the
Defendant’s room might also have provided evidence
explaining why the Defendant traveled some distance from
his home and shot an African-American male who was a
stranger to him. Documents and other similar items could
very well be evidence showing planning for this random
crime or motivation for what seemed to be a racially moti-
vated crime. Documents in the Defendant’s room or his
computer may have revealed where he purchased the
weapon used in the murder of Mr. Lee or how he learned to
assemble the incendiary devices he possessed at the time of
his arrest The warrant application’s identification of the
items to be seized was not overbroad. All of the items iden-
tified therein could certainly have constituted evidence rel-
evant to the murder of Garry Lee. There was a clear nexus
between the crimes the Defendant was suspected of having
committed and his only known residence. The Defendant’s
challenge to the validity of the warrant and the claim that
counsel was ineffective for not seeking to suppress the evi-
dence obtained through search of the Defendant’s home are
both without merit.

The Defendant next contends that trial counsel was inef-
fective for failing to properly object to the introduction tape
recordings of telephone conversations between the
Defendant and his parents while the Defendant was incar-
cerated in the Allegheny County Jail. Defendant contends
that this recording was in violation of the Pennsylvania
Wiretap and Electronic Surveillance Control Act, 18 Pa. C.S.
§5701, et seq. Defendant contends that the recordings were
obtained in violation of the Wiretap Act because, contrary to
testimony offered at the mid-trial suppression hearing when
this evidence was proffered, the inmate handbook that was
utilized when the Defendant was incarcerated did not con-
tain any provision warning a Defendant that his calls could
be recorded or monitored. The Defendant offered an affi-
davit from Istvan Balogh, a Major at the Allegheny County
Jail. Major Balogh stated in the affidavit that the handbook
that was posted at the time of the Defendant’s incarceration
did not contain any written warning concerning the inter-
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ception or monitoring of inmate telephone calls. This con-
tradicts the testimony offered by the Commonwealth at trial
from Major Donis who said that the inmate handbook con-
tained a warning concerning the interception and monitor-
ing of telephone calls and that this handbook was posted in
the jail.

The seeming contradiction between the testimony
offered at trial and the affidavit of Major Balog is not, how-
ever, material to a consideration of this claim. The
Defendant does not dispute, and cannot dispute based upon
the actual content of the recordings, that he and his parents
were on actual notice that their telephone conversations
were being intercepted and monitored. The Defendant con-
ceded that all telephone calls between inmates and persons
outside the prison begin with a verbal warning that the calls
are monitored and subject to being recorded. The comments
by Mr. and Mrs. Baumhammers and by the Defendant dur-
ing these conversations certainly established that both they
and the Defendant knew that their conversations were being
monitored and, possibly, recorded. The Defendant contends,
however, that the actual notice that was provided to the
Defendant and his parents does not satisfy the requirements
of the Wiretap Act that there be written notice. The
Commonwealth, on the other hand, contends that because
the Defendant and his parents had actual notice, the appar-
ent lack of written notice was irrelevant.

The Wiretap Act, 18 Pa.C.S.A. §5703, et seq. makes the inter-
ception of any wire, electronic or oral communication a felony.
Also, any illegally intercepted communications are inadmissi-
ble in evidence. The only exceptions to this ban are set forth in
18 Pa. C.S. §5704. There is a specific exception applicable to
correctional facilities at §5704 (14), which provides:

An investigative officer, a law enforcement officer
or employees of a county correctional facility to
intercept, record, monitor or divulge any telephone
calls from or to an inmate in a facility under the fol-
lowing conditions:

(i) The county correctional facility shall adhere to
the following procedures and restrictions when
intercepting, recording, monitoring or divulging any
telephone calls from or to an inmate in a county cor-
rectional facility as provided for by this paragraph:

(A) Before the implementation of this para-
graph, all inmates of the facility shall be noti-
fied in writing that, as of the effective date of
this paragraph, their telephone conversations
may be intercepted, recorded, monitored or
divulged.

(B) Unless otherwise provided for in this para-
graph, after intercepting or recording a tele-
phone conversation, only the superintendent,
warden or a designee of the superintendent or
warden or other chief administrative official or
his or her designee shall have access to that
recording.

(C) The contents of an intercepted and record-
ed telephone conversation shall be divulged
only as is necessary to safeguard the orderly
operation of the facility, in response to a court
order or in the prosecution or investigation of
any crime.

(ii) So as to safeguard the attorney-client privilege,
the county correctional facility shall not intercept,
record, monitor or divulge any conversation
between an inmate and an attorney.

(iii) Persons who are calling into a facility to speak
to an inmate shall be notified that the call may be
recorded or monitored.

(iv) The superintendent, warden or a designee of
the superintendent or warden or other chief admin-
istrative official of the county correctional system
shall promulgate guidelines to implement the pro-
visions of this paragraph for county correctional
facilities.

The provisions of this paragraph that require written notice,
are specifically limited to the time period, “before the
implementation of this paragraph.” This means, to this
Court, that a Correctional Institution that intends to imple-
ment the interception permitted by this paragraph must, at

the time that it implements it, notify all inmates in the facil-
ity at that time that all future conversations will be subject
to monitoring. The Court does not read this paragraph as
requiring that written notice be provided to every inmate
upon their admission to the facility. The oral notice that the
Allegheny County Jail provides to inmates and callers at the
time the telephone conversations begin is all that is needed
to provide the notice required by the Act. Accordingly, this
Court finds that it is not a requirement of the Wiretap Act
that all inmates in a correctional facility be provided with
written notice of the possibility of the recording of their
conversations as long as they receive actual notice during
all calls. The contemporaneous oral notice to the parties to
a conversation is certainly more likely to make both the
inmate and the other party to the conversation aware that
their calls are monitored than would a written notice buried
in an inmate handbook. Frankly, the written notice would be
much less likely to put an inmate on notice of the possibili-
ty that their conversation was being recorded. The written
notice would also not provide anyone conversing with an
inmate any notice whatsoever as to the possibility that their
conversation was being recorded. As the intent and purpose
of the Wiretap Act is to guard against the surreptitious
interception of communications, the oral notice is certainly
a better guard against such interception than the written
notice. Most importantly, the term “Oral communication” is
defined in the act as: “Any oral communications uttered by
a person possessing an expectation that such communica-

tion is not subject to interception under circumstances justi-

fying such expectation. 18 Pa. C.S. §5792. (Emphasis
added). Certainly, the Defendant had no expectation that the
conversation that he was having with his parents, on a tele-
phone line he actually knew was subject to monitoring and
recording, was not subject to interception. Both he and his
parents were repeatedly advised otherwise, by the record-
ing on the phone line and acknowledged during those con-
versations that they understood that anything that they said
was subject to interception.

In addition, section 5704 of the Wiretap Act also pro-
vides, at paragraph (4), that there is no violation where the
interception takes place after, “…all parties to the commu-
nication have given prior consent to such interception.”
Both the Defendant and his parents, the parties to these
conversation, were advised at the outset of every conversa-
tion that they were subject to monitoring and recording.
Despite receiving this warning, they proceeded with the
calls. They did so with full knowledge that it was being
intercepted and, perhaps, recorded. The fact that they con-
tinued with their communication after being advised that
the communication was being intercepted acted as their
consent as provided for in §5704 (4).

The next claim, that the Commonwealth presented know-
ingly false testimony when it presented Major Donis, is also
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without merit. Nothing that the Defendant has proffered in
support of this claim establishes that the testimony was
false and more importantly, if it was false, that the
Commonwealth knew that it was false. Most importantly, the
accuracy of Major Donis, testimony was not material to the
issue of the admissibility of the recorded conversations.
Accordingly, the Defendant suffered no prejudice as a result
of that testimony. As set forth above, the intercepted conver-
sations were admissible regardless of whether there was a
written warning posted near the telephones, as Major Donis
asserted. This renders any error in admitting Major Donis’
testimony harmless.

The final claim related to the inmate handbook, that the
Commonwealth violated the prosecution’s obligation under
Brady v. Maryland, 377 U.S. 83 (1963) to permit discovery of
exculpatory material, is also without merit given the Court’s
disposition of the Wiretap Act claim. Whether the warning
was in writing and whether the inmate handbook contained
a warning, were not factual issues necessary to a disposition
of the Defendant’s mid-trial challenge to the admissibility of
the recorded conversations. The Defendant suffered no prej-
udice from the failure of the Commonwealth to disclose the
existence of the inmate handbook.

The Defendant’s next four claims involve the testimony of
the Commonwealth’s mental health expert witness, Michael
Welner, M.D. In the first claim, the Defendant complains
that his privilege against self-incrimination was violated
during the psychiatric evaluation conducted by Dr. Welner.
According to the Defendant he was misled by Dr. Welner as
to the purpose of the interviews and Dr. Welner improperly
inquired into areas protected by the attorney client privi-
lege. Both of these assertions are factually and legally with-
out merit.

The Defendant begins his argument on this claim with an
absolutely incorrect statement of the law: “Dr. Welner was
an agent of the government, and Mr. Baumhammers had a
Fifth Amendment privilege not to speak with him.”
(Defendant’s Supplemental Motion for Post-Sentence
Relief, p. 37). When the Defendant filed notice of his inten-
tion to present an insanity defense, he waived his Fifth
Amendment right against self-incrimination. A defendant
who places his mental status at issue may be subjected to
compulsory examination by court-appointed psychiatrists,
and psychiatric testimony may be introduced by the govern-
ment at trial to rebut his mental status defense without vio-
lating the Fifth Amendment. Accordingly, a defendant can
be constitutionally required to submit to a psychiatric
examination without being advised of his or her Fifth
Amendment privilege against self-incrimination, and the
examining psychiatrist’s testimony concerning his medical
conclusions based upon such examination is admissible at a
defendant’s trial. Commonwealth v. Morley, 658 A.2d 13575
(Pa.Super, 1995).

The case cited by the Defendant for his incorrect state-
ment of the law, Estelle v. Smith, 451 U.S. 454 (1981), dealt
with a pre-trial examination by a Court appointed expert to
assess a defendant’s competence for trial. It did not involve
a defendant who asserted at trial that he was insane at the
time of the offense and, therefore, not criminally culpable.
A defendant may assert his Fifth Amendment privileges in
the context of a competence examination and, more impor-
tantly, statements made by a defendant during such an
examination may not be used against him at trial. By raising
an insanity defense, however, a defendant waives these
important protections and must submit to an examination
by a Commonwealth expert.2

The Defendant waived his privilege against self-incrimi-
nation when he notified this Court that he intended to pres-

ent a defense of insanity. The Defendant has not offered any-
thing to establish that the questions asked by Dr. Welner
were not part of Dr. Welner’s attempt to evaluate the
Defendant’s mental status and to rebut that he was insane at
the time of the offenses. The Defendant’s complaints con-
cerning Dr. Welner’s inquiries into the Defendant’s apparent
racism are absurd. The Defendant contended that he com-
mitted these offenses because he was insane. The
Commonwealth, however, argued that the Defendant was not
insane and that, rather than being motivated by a mental ill-
ness, the murders were motivated by the Defendant’s racist
views. It was certainly appropriate for Dr. Welner to inquire
into the Defendant’s views regarding race given the obvious
targeting of racial minorities. Dr. Welner’s inquiry into these
areas and his testimony regarding his findings was appropri-
ate rebuttal to the testimony from the defense expert, James
Merikangas, M.D., who attributed the Defendant’s targeting
of racial minorities to “command hallucinations.” Ultimately,
these experts differed on why the Defendant targeted racial
minorities. To suggest that it was somehow inappropriate for
Dr. Welner to investigate the Defendant’s views on racial
issues is ridiculous given the nature of these offenses mid the
testimony from Dr. Merikangas.

The Defendant also claims that Dr. Welner’s testimony
includes improper comments upon the Defendant’s lack of
remorse. These comments, contends the Defendant, consti-
tuted improper comment upon the Defendant’s assertion of
his Fifth Amendment right to not testify at trial. While it is
improper for the Commonwealth to comment upon a defen-
dant’s lack of remorse as such comments can implicate the
defendants’ constitutional right to not testify in his own
defense, where, as here, the reference to a lack of remorse is
made by a Commonwealth mental health expert in the con-
text of explaining a diagnosis, the comment is not improper.
Here, Dr. Welner offered the opinion that the Defendant suf-
fered from an anti-social personality disorder rather than
the more severe form of mental illness described by the
defense expert. His comments were offered in rebuttal to
that opinion and were, therefore, proper.

In Commonwealth v. Harris, 817 A.2d 1033 (Pa. 2002), a
defendant raised a similar challenge. In Harris, the trial
court permitted the Commonwealth to cross-examine the
defense expert on the defendant’s failure to express
remorse. On appeal, the defendant argued to the Supreme
Court that this line of questioning resulted in an unfair com-
ment upon his decision to not testify. The Supreme Court
rejected this claim because the examination of the defense
expert on the issue of remorse dealt with the defendant’s
lack of remorse in the context of his diagnosis of the defen-
dant’s mental illness. Similarly, the testimony of Dr. Welner
concerning the Defendant’s lack of remorse was offered in
rebuttal to the testimony of Dr. Merikangas. Dr. Welner tes-
tified about the Defendant’s lack of remorse in the context of
his disagreement with Dr. Merikangas, opinion. Dr. Welner
considered that the defendant suffered from anti-social per-
sonality disorder. A lack of remorse was discussed because,
according to Dr. Welner, it is a characteristic of someone
with that disorder. As such it was proper. Defendant also
claims that the Court erred in refusing to permit his father
to testify concerning the Defendant’s lack of remorse. Mr.
Baumhammer’s testimony would have been hearsay and it
was properly excluded for that reason.

The Defendant also claims that the testimony of Dr.
Welner concerning the facts that caused him to entertain the
diagnosis of anti-social personality disorder was inadmissi-
ble because Dr. Welner did not, ultimately, offer an opinion,
within a reasonable degree of medical certainty, that the
Defendant suffered from this disorder. Defendant com-



page 74 volume 154  no.  7Supplement to The Lawyers Journal

plains that the facts that Dr. Welner testified to in support of
this diagnosis were so inflammatory and unreliable as to
violate the Due Process Clause of the Fourteenth
Amendment to the United States Constitution. Each of these
claims is without merit.

The Defendant placed his mental health at issue with his
defense of insanity. He presented expert testimony in sup-
port of this defense. The testimony of Dr. Welner was offered
in rebuttal to opinion offered in support of that defense by
his expert. It was certainly proper for Dr. Welner to testify to
personality characteristics that are inconsistent with the
diagnosis offered by the defense expert, whether or not those
characteristics support some other diagnosis to any degree
of certainty. The complaint seems to be that Dr. Welner
talked about certain negative personality traits and behav-
iors that he either observed in his examination or became
aware of but then did not tie those into his ultimate diagno-
sis. Any testimony from Dr. Welner that undermined the
opinion of Dr. Merikangas was relevant, admissible and
proper rebuttal, regardless, of whether Dr. Welner tied those
observations into his ultimate opinion as to the state of the
Defendant’s mental health. Dr. Welner was not presented to
establish, to a reasonable degree of medical certainty, that
the Defendant suffered from any particular mental illness.
The issue before the jury was whether the Defendant was
legally insane. Dr. Welner’s opinion was that he was not
legally insane and the facts that he considered in reaching
that conclusion were properly admitted as rebuttal to the
testimony of the Defendant’s expert.

In his final claim related to the testimony of Dr. Welner,
the Defendant claims that Dr. Welner offered his opinion
that the Defendant lied and malingered and that his par-
ents lied and failed to show sympathy for the victims. The
record of these proceedings, however, demonstrates that
this claim is without merit. Dr. Welner did not comment
upon the Defendant’s credibility as a witness. The
Defendant did not testify and was not, therefore, a witness.
Dr. Welner did, however, comment upon the Defendant’s
dishonesty and malingering in the context of his rebuttal to
the opinion of Dr. Merikangas. Such testimony was proper
and did not constitute an improper comment upon the cred-
ibility of the Defendant.

The record also does not support the claim that Dr.
Welner made improper comments upon the credibility of
the Defendant’s parents. The Defendant points to two
instances where, he claims, Dr. Welner commented upon
the credibility or character of the Defendant’s parents. The
first set of comments is found at page 1892 of the trial tran-
script where Dr. Welner stated that the March 2, 2001,
recording demonstrated a lack of compassion and an effort
to conceal evidence. These comments, however, were made
to the Court outside the presence of the jury. Accordingly,
they could not have affected the jury, as the Defendant con-
tends. The second example cited by the Defendant, found at
page 2056 of the transcript, is not as Defendant represents
it to be. The Defendant alleges in his Motion that Dr.
Welner testified that the Defendant’s “parents believed that
Mr. Baumhammers was a racist.” (Supplemental Post-
Sentence Motion, p. 46). The record reveals, however, that
Dr. Welner was not offering his opinion that either Mr. or
Mrs. Baumhammers considered their son a racist. He was
simply testifying that Mr. Baumhammers had called his son
a racist during one of the recorded conversations. He was
not offering any opinion on the Defendant’s parents, he was
simply testifying to what the Defendant’s father said dur-
ing that recorded conversation. The Court does not consid-
er this to have been an inappropriate comment upon the
credibility of the Defendant’s parents or an attempt to sug-

gest that the Defendant’s parents considered their son to be
a racist.

Defendant claims that the Court’s instructions to the jury
concerning the insanity defense deprived him of due
process of law. According to the Defendant, the Court’s
instruction incorrectly advised the jury that they could not
find the Defendant not guilty by reason of insanity even if
they were convinced by Dr. Merikangas’ testimony that the
Defendant was deluded into believing that if he did not
carry out the murders, the FBI would kill him or his family.
The Court’s instructions were correct. The jury was
instructed:

The term insanity has a very special meaning in the
criminal law. There was evidence presented from
which you may choose, if you do, to find that the
acts involved in this case were not the product of a
sound mind. But, understand that mental disease or
defect alone does not and cannot absolve a defen-
dant from criminal responsibility.

We call in the law the M’Naghten test, which comes
from an 1843 English case against Daniel
M’Naghten, basically the common law adaptation
of this legal principle. It is not a medical or theolog-
ical test. Accordingly, the terms of the test are legal
and the definition of those terms is matter of law
upon which you must follow my instructions. Our
courts have declared on many occasions that nei-
ther social maladjustments nor lack of self-control
nor impulsiveness nor psychoneurosis nor emo-
tional instability nor all of such conditions com-
bined constitute insanity within the criminal con-
cept of that term. Abnormal conditions which
medical science might regard as mental illness do
not necessarily amount to what the law regards as
insanity. Under the test for insanity, a defendant
either understands the nature and quality of his
acts or he does not. He is either able to distinguish
between right and wrong or his is not.

To be legally insane, the defendant must be com-
pletely and totally unable to understand the nature
and quality of his act or completely and totally
unable to distinguish between right and wrong.
Pennsylvania rejects any defense that the defen-
dant felt compelled or couldn’t stop himself from
committing the act or acts as a result of an irre-
sistible impulse to kill. Any such defense cannot be
accepted and cannot be the basis for any finding of
insanity

(N.T. 2688-2690).

The Court then stated:

You can find the defendant not guilty by reason of
legal insanity only if you are satisfied beyond a rea-
sonable doubt that he committed the otherwise
criminal acts charged and you are also satisfied by
a preponderance of the evidence, first, that he had
a mental disease or defect at the time of the acts
and, second, that as the result of that disease or
defect—here the insanity defense branches into
two alternatives—either the defendant was inca-
pable of knowing what he was doing or he was inca-
pable of judging that what he was doing was wrong.

(N.T. 2692-2693).

These instructions properly put before the jury the legal
principles that were to guide them in assessing the evidence
of the Defendant’s mental infirmity. In Commonwealth v.
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Banks, 521 A.2d 1 (Pa. 1987), the Supreme Court held that
the trial court instructions on insanity, which are nearly
identical to the passages reproduced above, were appropri-
ate. The instructions given by the trial court in Banks and
by this Court in the instant matter, properly precluded the
jury from considering tests for insanity, such as the irre-
sistible impulse test, that have been rejected by our
Supreme Court. In this matter, the Defendant actually
received more than he was permitted in that the Court did
not strike from the record the testimony of his expert, Dr.
Merikangas, which failed to set forth a proper insanity
defense. The Court allowed the jury to consider Dr.
Merikangas’ testimony, but only in the context of the
M’Naghten test. It was not error for the Court to instruct the
jury on the currently applicable principles of Pennsylvania
law, even if those instructions severely limited the applica-
tion of the opinions offered by the Defendant. Because the
claim that the instructions were improper is without merit,
the Defendant’s ineffectiveness claim with regard to this
issue is likewise meritless.

Next, the Defendant contends that the Court erred in
failing to instruct the jury that in Pennsylvania a sentence
of life imprisonment means that the defendant will not be
eligible for parole during his sentence. A “life means life”
instruction is only required where the prosecution has
raised the defendant’s future dangerousness as a factor to
be considered by the jury in determining an appropriate
sentence. Commonwealth v. Chandler, 721 A.2d 1040 (Pa.
1998). Future dangerousness can either be raised explicit-
ly by the prosecutor in their closing argument or, implicit-
ly, through the presentation of evidence tending to establish
that the defendant would still pose a danger even if incar-
cerated. Kelly v. South Carolina, 534 U.S. 246 (2000).
Clearly, the record establishes that the Commonwealth did
not make any argument that the Defendant’s possible
future dangerousness should be considered by the jury in
fixing sentence. The Defendant does not suggest in his
motion that the Commonwealth made any overt statements
regarding the danger the Defendant could pose to someone
in the future. Nor did the Commonwealth introduce evi-
dence tending to establish that the Defendant posed a dan-
ger in the future. The Defendant’s reliance on Kelly, supra,

is misplaced because that case involved evidence of specif-
ic criminal acts committed by the defendant after he was
incarcerated, including his possession of a weapon (a
shank), an attempted escape from prison and making a plan
to force a female guard into his cell where he would hold
her hostage. There was no evidence remotely similar to this
introduced in this matter. The Defendant simply argues
that the severity of the offenses and of his mental illness
would naturally raise in the minds of the jurors a concern
that he would be dangerous in the future. That is not
enough, however, under the current state of law, to require
that the jury be instructed that life imprisonment precludes
the possibility of parole. Because such an instruction was
not warranted under the facts of this case, the Court did not
err in denying the Defendant’s request for this instruction
nor was counsel ineffective in failing to convince this Court
otherwise.

In a similar claim, the Defendant contends that the fail-
ure of the Court to instruct the jury as to the meaning of a life
sentence violated his right under the Eighth Amendment to
have a jury make a reasoned moral judgment about whether
death, rather than some lesser sentence, ought to be
imposed. This claim arises out from the concurring opinion
authored by Justice Souter in Simmons, in which he stated
that a jury should be advised as to the meaning of “life
imprisonment” whenever there is any reasonable likelihood

that the members of the jury may not understand the mean-
ing of the term. It is also a view shared by several members
of the Pennsylvania Supreme Court. It is not, however, the
view of the majority of either court and, accordingly, affords
the Defendant no relief.

Next, Defendant contends that his right to due process
was violated because the Commonwealth failed to include
in the criminal informations charging him with the mur-
ders the specific aggravating circumstances that the
Common-wealth would have to prove at the sentencing
hearing. He claims that due process requires that the fac-
tual elements that the Commonwealth will have to prove to
secure the imposition of the death penalty have to be set
forth in the charging document, here, the criminal informa-
tion. The Defendant’s reliance on the decisions by the
United States Supreme Court in Jones v. United States, 526
U.S. 227 (1999); Apprendi v. New Jersey, 530 U.S. 466
(2000) and Ring v. Arizona, 536 U.S. 584 (2002), is com-
pletely misplaced.

First, the requirement that a defendant be notified of the
factual matters that will have to be proven with regard to the
offense charged or the possible sentence imposed is met
because the Commonwealth filed, as required by Pa. R.
Crim. P. 801, a Notice of Aggravating Circumstances, and
served the same on the Defendant. Second, the requirement
that a jury make any factual determinations involved in the
imposition of a sentence of death was met because the jury
here decided, factually, whether the aggravating circum-
stances were proven beyond a reasonable doubt; whether
any mitigating circumstances were proven by a preponder-
ance of the evidence and whether the aggravating circum-
stances found outweighed any mitigating circumstances
found, beyond a reasonable doubt. The Pennsylvania
Supreme Court held in Commonwealth v. Roney, 866 A.2d
351 (Pa. 2005), that the Pennsylvania capital sentencing
scheme is not violative of the principles announced in
Apprendi and Ring, infra.

The Defendant’s next claim is that the execution of a men-
tally ill person violates the prohibition on cruel and unusual
punishment found in the Eighth Amendment. He relies on the
holding in Atkins v. Virginia, 536 U.S. 304 (2002) which bars
the imposition of the death penalty upon mentally retarded
persons. As the Commonwealth points out in its response, the
current state of the law in this nation and, more particularly,
in the Commonwealth of Pennsylvania, does not prohibit the
execution of persons with mental illness, in contrast to those
with mental retardation. Commonwealth v. Faulkner, 595 A.2d
28 (Pa. 1991); cert. denied. 503 U.S. 989 (1992). Accordingly,
this claim must fail.

Finally, the Defendant contends that the Commonwealth
violated the Vienna Convention on Consular Relations
because it failed to notify the Latvian Consulate of his
arrest and also failed to advise the Defendant of his rights
pursuant to Article 36 of the Vienna Convention. The
Defendant, a natural born citizen of the United States, is
also a citizen of the nation of Latvia, his parents’ birthplace.
Although this Court has serious doubts about the applica-
bility of the protections of the Vienna Convention to natural
born United States citizens who possess dual citizenships it
is clear that even if it were applicable to the Defendant, he
would be entitled to no relief on this claim. The U.S.
Supreme Court and other federal courts faced with Article
36 claims have uniformly expressed the need for a showing
of prejudice in order to obtain relief. In the context of fed-
eral habeas jurisdiction, the U.S. Supreme Court observed,
in dicta, “[I]t is extremely doubtful that the violation
should result in the overturning of a final judgment of con-
viction without some showing that the violation had an
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effect on the trial.” Beard v. Greene, 523 U.S. 371 (1998).
See United States v. Esparza-Ponce, 193 F.3d 1133 (9th Cir.
1999), (alien must show denial of rights under Vienna
Convention resulted in prejudice). The Defendant a United
States citizen and an attorney educated in this country, suf-
fered no prejudice as a result of his not having contact with
the consular officers of the nation of Latvia. This final
claim is without merit.

BY THE COURT:
/s/Manning, J.

1 Article I, Section 9 of the Constitution of the Common-
wealth of Pennsylvania provides: In all criminal prosecu-
tions the accused hath a right to be heard by himself and his
counsel, to demand the nature and cause of the accusation
against him, to be confronted with the witnesses against him,
to have compulsory process for obtaining witnesses in his
favor, and, in prosecutions by indictment or information, a
speedy public trial by an impartial jury of the vicinage; he
cannot be compelled to give evidence against himself, nor
can he be deprived of his life, liberty or property, unless by
the judgment of his peers or the law of the land. The use of a
suppressed voluntary admission or voluntary confession to
impeach the credibility of a person may be permitted and
shall not be construed as compelling a person to give evi-
dence against himself. (Emphasis added).

2 The Defendant similarly misrepresents the holding
Commonwealth v. Sartin, 751 A.2d 1140 (Pa. 2000) which did
not involve a insanity defense but, rather, invoked the
Commonwealth’s right to an examination of the defendant in
anticipation of the defendant presenting psychiatric evi-
dence in support of mitigation in the penalty phase of a cap-
ital case. The Supreme Court held that a defendant did have
to submit to a pre-trial examination by a Commonwealth
psychiatrist, despite his Fifth Amendment right. The only
limitation the Court imposed was that the results of that
examination would be kept under seal until the defendant
presented his evidence of mitigation.

Aidan J. McKenna v.
OpenWebs Corporation,

CarParts Technologies, Inc.,
Mark Woodward and Paul Campbell v.

Aidan J. McKenna
Reasonable Counsel Fees—Wage Act Claim—

Unfair Trade Practices/Consumer Protection Law

1. Plaintiff prevailing on a Wage Act claim against
employer is entitled to reasonable counsel fees.

2. The Court decided to review the attorneys’ bills to make
its own determination as to whether the fees were “reason-
able,” to decide if they impart a sense of proportionality
between the award of damages and award of attorney’s fees.

3. In awarding counsel fees under Pennsylvania’s Unfair
Trade Practices/Consumer Protection Act, the court should
consider: (1) the time and labor required, the novelty and
difficulty of the questions involved and the skill required to
conduct the case; (2) the customary charges of the members
of the bar for similar services; (3) the amount in controver-

sy and the benefits resulting to the client from the service,
(4) and the contingency of certainty of compensation.

4. The Unfair Trade Practices/Consumer Protection Act
was designed to make the pursuit of consumer rights involv-
ing inexpensive consumer products economically feasible but
was not meant to be a vehicle for obtaining hefty legal fees.

5. In determining the plaintiff ’s attorney’s fees, the court
may also consider the bad faith or intentional misconduct of
the defendant.

(William R. Friedman)

Kevin K Douglass, Alan B. Rosenthal and John J. Edson for
Plaintiff.
Scott L. Vernick and William L. Stang for Defendants.

No. GD 02-21621. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

MEMORANDUM IN SUPPORT OF
AMOUNT OF COUNSEL FEES AWARD

Friedman, J., December 21, 2005—After the Court had
filed its main ruling in the captioned matter, indicating that
Plaintiff had prevailed on its claims under the Wage Act and
was entitled to counsel fees in a reasonable amount, affi-
davits regarding the fees charged were filed in accordance
with this Court’s usual procedure. Defendant CarParts
objected to the fees and the Court directed its counsel to
review the various bills with Plaintiff ’s counsel to narrow
the issues for the Court.

The case was a large one, resulting in an award of more
than $3,000,000 in compensatory damages to the Plaintiff.
CarParts was found to have successor liability to Plaintiff for
OpenWeb’s breach of his employment contract. As a result,
CarParts was found liable for the Plaintiff ’s Wage Act claim
against his employer, OpenWebs.

The legal issues in the underlying case were complex and
the evidentiary issues required a fairly lengthy trial. The
legal work that was reasonably necessary to prove the Wage
Act claim was considerably more than would be necessary
had the original employer, OpenWebs, still been in existence
and operating. Coincidentally, the evidence and the work
that proved the Wage Act claim also proved the lesser claim
against CarParts directly for its tortious interference with
Plaintiff ’s employment contract.

After a conference with counsel for the parties failed to
achieve a consensus regarding the reasonable amount of
fees, the Court had set a hearing for December 21, 2005, to
permit inquiry into parts of the fees that CarParts object-
ed to.

At the hearing, two broad objections were raised by
CarParts, one based on two Superior Court cases which sup-
posedly require great exactness when a claim is made for
statutory counsel fees, the other based on CarParts’ desire to
cross examine every attorney on every item based on its
hearsay objection to the affidavits and the bills. CarParts
also argued that under Neal v. Bavarian Motors, 882 A.2d
1022 (Pa.Super. 2005) and McCauslin v. Reliance Finance

Company, 751 A.2d 683 (Pa.Super. 2000), every entry that
did not specifically indicate that it was for the Wage Act
claim was subject to cross-examination of the particular
attorney involved.

A cursory review of the understandably lengthy bills indi-
cated to the Court that such an approach would literally
require more time than the trial, would destroy the concept
of judicial economy, would destroy the concept of lawyers as
officers of the Court, and was not in the interests of justice.
No purpose would be served other than causing unnecessary
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delay in the entry of a final Decision from which an appeal
could be taken. The Court therefore decided it would review
the revised bills, which Plaintiff ’s counsel had submitted at
the hearing, to make its own determination of whether the
amounts were reasonable.

The McCauslin and Neal cases reiterate the factors for a
Court to consider when deciding the reasonable amount of
counsel fees under a different statute (the Unfair Trade
Practices/Consumer Protection Law):

In Croft v. P&W Foreign Car Service, 383 Pa.Super.
435, 557 A.2d 18 (1989) and later, in the aforemen-
tioned Sewak, we indicated that in awarding attor-
ney’s fees under Pennsylvania’s UTPCP Act the
Court should consider:

(1) The time and labor required, the novelty
and difficulty of the questions involved and the
skill requisite properly to conduct the case; (2)
The customary charges of the members of the
bar for similar services; (3) The amount
involved in the controversy and the benefits
resulting to the client or clients from the serv-
ice, and (4) The contingency of certainty of the
compensation.

The McCauslin Court goes on to state that “the term ‘rea-
sonable’ does impart a sense of proportionality between an
award of damages and an award of attorney’s fees,” and then
discusses how a claim of $36,000 in legal fees for damages of
only $5,000 “would be unreasonable.” There is also the
implication by the McCauslin Court that, at least in the
UTPCPL context, a fee of $10,000 for a $5,000 damages
award would not be unreasonable. For the sake of complete-
ness, it is also noted that the McCauslin Court went on to
indicate that the UTPCPL was “designed to make the pursuit
of consumer rights involving inexpensive consumer prod-
ucts economically feasible” but was not “meant to be a vehi-
cle for obtaining hefty legal fees from merchants, particular-
ly when there is less than compelling evidence of intentional
misconduct or bad faith.” Ibid. at p. 686.

Applying the various factors quoted earlier to the instant
case, there was clearly extensive “time and labor required,”
the questions involved were novel and difficult, and the skill
of trial counsel in particular had to be and was of the high-
est level. The charges of the local attorneys (trial counsel
and Mr. Edson) are well within those rates normally
charged for the kind of complex case the instant matter is;
in fact no objection was made to the rates local counsel
charged, only to the rates of Mr. Levenson, Plaintiff ’s long-
term attorney from New York City. The Court has already
ruled that it will award any counsel fees for Mr. Levenson’s
work based on local rates. The third McCauslin/Neal factor
averts to the “amount involved in the controversy and the
benefits resulting to the client or clients from the services;”
here the amount claimed and awarded was in the millions.
The fourth factor listed is “the contingency or certainty of
the compensation,” by which this Court understands the
likelihood of success, i.e. the fee for an obvious “winner” or
“no-brainer” should be much less than that where greater
work and skill are going to be needed to vindicate the
client’s rights.

Another factor alluded to by the McCauslin Court goes
to the bad faith or intentional misconduct of the defendant.
This court has previously found that CarParts’ own con-
duct was tortious in nature. CarParts’ conduct was direct-
ed at depriving Plaintiff of his contractual wages and ben-
efits as part of CarParts’ acquisition of Plaintiff ’s
employer, OpenWebs. Its conduct was unquestionably

intentional and not in good faith. Therefore, this addition-
al McCauslin factor is also involved in the Wage Act coun-
sel fees now at issue.

Turning now to the fee claims of each attorney, after a
review of the various invoices and the totals claimed, the
Court concludes that the reasonable amount of fees Attorney
Edson is entitled to is $124,360.00, the total claimed after
fees unrelated to the instant case were removed.

Attorney Levenson’s firm’s claim of $15,564.00 has been
reduced to reflect the hourly rates more prevalent in
Pittsburgh for matters of this magnitude. The rate reason-
able in Pittsburgh for Mr. Levenson and Mr. Stremba was
reduced from $540 to $350; that for Mr. Jenkins was reduced
from $430 to $300; and that for Scott Feldman was reduced
from $315 to $200. The reduced total for the same number of
hours worked on this case is $7,656.00. The number of hours
for which fees are claimed is fairly small and appears rea-
sonable to the undersigned.

Lastly, Mr. Douglass’s firm’s claim of $135,438.65
appears very reasonable give the complexity of the case, the
need to present it at trial in an orderly fashion, and the
attention to detail which the case needed and received. Mr.
Douglass’s hourly rate, $255 in 2003, was $285 by January
7, 2005 when he began billing Plaintiff for this case. That is
a very reasonable rate for the trial of a matter such as this.
The hourly rates for Mr. Rosenthal of $225 and of Ms. Willke
of $135 also appear reasonable, as do the charges for Ms.
Ritter and Mr. DeCecco, non-lawyers who also worked on
the case.

The time spent by Mr. Douglass and the other members of
his firm also does not appear to be excessive or unnecessary.
The Court knows from its own involvement in the case that
the work of counsel for both sides was immense. The case
was hard-fought and competently fought. The ultimate deci-
sion rested in large part on the credibility of the witnesses,
but the counsel for both sides presented the parties’ various
positions clearly and skillfully. Plaintiff ’s various attorneys
clearly earned the fees they are claiming.

The Legislature has made it clear that employees who
are compelled to go to Court to vindicate their right to wage
payments are entitled to have the recalcitrant employer
pay the reasonable cost of the litigation. The fees claimed,
as amended by Hearing Exhibits 1, 2, 3, and 4 (admitted
over CarParts’ objection), with the minor reduction to the
New York rates, are in the total amount of $267,454.65, are
reasonable and must be awarded in full. See Decision filed
separately.

BY THE COURT:
/s/Friedman, J.

DATED: December 21, 2005

In Re: Appeal of Battalion Chief
Michael Mullen

Hearsay Rule—Agency Hearings

The Court clarified footnote 3 to its original
Memorandum in Support of Order, 153 PLJ 272 (2005),
incorporated by reference in its Opinion. Footnote 3 noted
that the extent to which a local agency can totally disregard
rules of evidence is an issue that may need to be confronted.
The Court adds that the Commonwealth did confront the
hearsay issue in the context of a refusal to accept hearsay
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rather than the acceptance of hearsay evidence in
Commonwealth v. Contakos, 21 Pa.Cmwlth. 422, 346 A.2d
850 (1975). In that opinion, the Commonwealth Court stated
that technical rules of evidence do not apply in agency hear-
ings; however, the hearsay rule is not a technical rule of evi-
dence but a fundamental rule of law.

(Lynn E. MacBeth)

Joshua M. Bloom for Michael Mullen.
Ed Gentry, Assistant City Solicitor, for City of Pittsburgh.

No. SA 05-64. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Civil Division.

SUPPLEMENTAL OPINION
Friedman, J., February 10, 2006—The Court recently came

across a reference to a case that deals with the hearsay rule in
hearings before administrative agencies. Since this was a mat-
ter briefly addressed in this Court’s original Memorandum in
Support of Order, which had been incorporated by reference in
its Opinion, it seems appropriate to bring this to the attention
of the parties and Commonwealth Court.

At footnote 3, at the end of our Memorandum, we noted
that “the extent to which a local agency can totally disre-
gard the Rules of Evidence and still render a valid decision
is [an issue] that may need to be confronted.” In 1975, the
Commonwealth Court did confront the issue, but in a differ-
ent context. We therefore supplement footnote 3 with the
following. In Commonwealth v. Contakos, 21 Pa.Cmwlth.
422, 346 A.2d 850 (1975), the issue was whether the local
agency’s refusal to accept hearsay was error. In Mullen, one
of the issues was the Board’s indifference to the hearsay
rule and other rules of evidence. In particular, the only evi-
dence available to support the Board’s decision was hearsay
on hearsay.

In Contakos, the Commonwealth Court quotes the stan-
dard for the admissibility of evidence under the
Administrative Agency Law, 71 P.S. §1710.32:

Agencies shall not be bound by technical rules of
evidence at agency hearings, and all relevant evi-
dence of reasonable probative value may be
received. Reasonable examination and cross-exam-
ination shall be permitted.

The Court then states very clearly:

The hearsay rule, however, is not a technical rule of
evidence but a fundamental rule of law which
ought to be followed by administrative agencies at
those points in their hearings when facts crucial to
the issue are sought to be placed upon the record
and an objection is made thereto.

21 Pa.Cmwlth. at 425, 346 A.2d at 852 (Citations omitted).

BY THE COURT:
/s/Friedman, J.

DATED: February 10, 2006
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Commonwealth of Pennsylvania v.
Jared Henkel;

Commonwealth of Pennsylvania v.
Craig Elias;

Commonwealth of Pennsylvania v.
Jared Lischner

Renunciation of Criminal Conspiracy—Sufficiency of the

Evidence—Compulsory Psychiatric Examination of Witness

—Sentencing Hearing—Mandatory Life Sentence—

Inquiry into Jurors’ Mental Processes—Impeachment of

Witness—Evidence of Other Crimes—Immunity—

Prior Inconsistent Statement

1. Defendants did not establish the affirmative defense of
renunciation to a conspiracy when they merely left the scene of
the crime and did nothing to prevent the homicide despite their
knowledge of third Defendant’s plan to murder the victim.

2. Evidence was sufficient to convict defendants of mur-
der in the second degree when it established that: (1) the vic-
tim was dead; (2) the defendants or their accomplice killed
him; (3) the killing was committed while the defendants or
their accomplice were engaged in the commission of a
felony; (4) the act of the defendant or the accomplice that
killed the victim was done in furtherance of the felony; and
(5) the killing was with malice on the part of the defendants
or their accomplice.

3. Where defendants agreed to and did lure the victims to
a location, held them against their will and assaulted and ter-
rorized them in furtherance of the agreement, the verdict of
guilty of second degree murder is not against the weight of
the evidence.

4. It was not error for the Court to refuse defendants’
request to order a psychiatric evaluation of a witness because
there was no challenge to the competency of the witness and
such an intrusion into his privacy was not warranted.

5. The mere lack of presence at the scene of the murder
by an accomplice is not sufficient to infer that the defendant
renounced the conspiracy.

6. The Court properly refused defendants’ request to
cross-examine their co-defendant at sentencing hearing
because the defendant is permitted to make a statement to
the Court before imposition of a sentence without being sub-
ject to cross-examination. Commonwealth v. Abu-Jamal, 555
A.2d 846 (Pa. 1989).

7. The Court did not err by refusing to hold a hearing on
defendants’ motion for new trial on the basis of exculpatory
statements made by a co-defendant at sentencing because
the co-defendant’s statements did not constitute after-dis-
covered evidence.

8. Mandatory life sentence for Second Degree murder
conviction is not cruel and unusual punishment under the
U.S. and Pennsylvania Constitutions.

9. The Court properly denied defendants’ request for a
hearing to determine if the jury was influenced by extrane-
ous matters during deliberations in the absence of any evi-
dence that outside influences reached the jury; it is imper-
missible to inquire into a juror’s mental process in reaching

the verdict.

10. Evidence of specific acts of alleged misconduct and
evidence of collateral matters are not admissible to impeach
a witness.

11. Evidence of defendants’ involvement in drug traffick-
ing was admissible for the limited purpose of showing the
motive for kidnapping and murder.

12. Where the jury is aware of the immunity granted to a
witness, the actual sentence that the witness may have faced
without immunity is irrelevant.

13. A prior inconsistent statement may be admissible if it
is given under reliable circumstances and if the declarant is
available for cross-examination; where statement is not
recorded or revealed until 18 months after it was allegedly
made to the father of a defendant on trial for homicide, the
statement was inadmissible.

(Joan Shoemaker)

Thomas R. Merrick for the Commonwealth.
Thomas J. Ceraso for Jared Henkel.
Caroline J. Roberto for Craig Elias.
Patrick J. Thomassey for Jared Lischner.

CC Nos. 200205481, 200205956, 200205955; CC Nos.
200205482, 200205909, 200205952; CC Nos. 200205481, 2002
05956, 2002 05955. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Manning J., December 29, 2005—The defendants, Craig

Elias, Jared Henkel and Jared Lischner, were charged at the
above-referenced CC numbers with numerous offenses aris-
ing out of an incident that occurred on March 22, 2002 and
March 23, 2002, that resulted in a death of Andrew Jones.
The defendants were tried jointly before a jury in October of
2003. On October 21, 2003, the jury found the defendants
guilty at most counts. Following denial of Post-Trial Motions,
this Court imposed sentence on the defendants. From this
judgment of sentence, the defendants have now appealed.

The jury returned verdicts of guilty as to Jared Henkel on
one count of Second Degree Murder, one count of Criminal
Conspiracy, one count of Robbery, one count of Simple
Assault (as to Anthony Brownlee), two counts of Kidnapping
(as to Anthony Brownlee and Andrew Jones), and one count
of Aggravated Assault (as to Andrew Jones). The jury found
defendant, Henkel, not guilty of the crime of Aggravated
Assault, (as to Anthony Brownlee). On January 22, 2004, this
Court sentenced the defendant, Henkel, to life imprisonment
on the charge of Second Degree Murder and not less than ten
(10) or more than twenty (20) years on the Criminal
Conspiracy count. The sentences were to run concurrently.
No further penalty was imposed on the remaining counts.

The defendant, Craig Elias, was found guilty of one count
of First Degree Murder, two counts of Kidnapping (as to vic-
tims Anthony Brownlee and Andrew Jones), one count of
Robbery, one count of Criminal Conspiracy, one count of
Simple Assault (as to Anthony Brownlee), one count of
Aggravated Assault (as to Andrew Jones), and one count of
Abuse of a Corpse. The jury found Elias not guilty of
Aggravated Assault (as to Anthony Brownlee) and
Terroristic Threats (as to Anthony Brownlee). On January
22, 2004, the Court sentenced the defendant to life in prison
on the First Degree Murder charge, to not less than ten (10)
or more than twenty (20) on the Kidnapping charge involv-
ing Andrew Jones, not less than ten (10) or more than twen-
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ty (20) years on the charge of Criminal Conspiracy, and not
less than ten (10) or more than twenty (20) years on the
Robbery counts. The Criminal Conspiracy and Kidnapping
sentences were to run consecutive to one another but con-
current to all other sentences. The Robbery counts were also
to run concurrently with all other sentences. No further
penalty was imposed on the remaining counts.

The defendant, Jared Lischner, was found guilty of one
count of Second Degree Murder, one count of Robbery, one
count of Criminal Conspiracy, two counts of Kidnapping (as
to Anthony Brownlee and Andrew Jones), and one count of
Simple Assault (as to Anthony Brownlee). The jury found the
defendant not guilty of Arson, Criminal Mischief, and
Aggravated Assault (as to Anthony Brownlee). On January
22, 2004, the Court sentenced defendant, Lischner, to life in
prison on the Homicide count and not less than ten (10) or
more than twenty (20) years on the Criminal Conspiracy
count, to run concurrent with the life sentence. No further
penalty was imposed on the remaking charges.

The defendants each filed timely appeals. This Court
ordered, pursuant to Pa. R. App. P. 1925 (b), that each defen-
dant file a Statement of Matters Complained of on Appeal. In
his 1925 (b) Statement, Jared Henkel identified the following
matters:

1. The Court erred in not granting Motions for
Judgment of Acquittal, particularly relating to
Second Degree Murder, where there were the fol-
lowing matters of record (relating to this
Defendant);

a. The evidence showed a renunciation and vol-
untary withdrawal and an abandonment from
the alleged conspiracy by the defendant Jared
Henkel and the conspiratorial liability there
ended based upon the factual situation;

b. The theory of conspiratorial liability was
invalid since there was a superseding interven-
ing clause relating to the murder, that being, the
specific intent of Elias to commit murder of the
First Degree which was not and could not have
been anticipated as being one of the objects of
the alleged conspiracy;

c. Since there was not evidence to show specific
intent on the part of this defendant to kill, liabil-
ity for the acts of another, which were willful
and premeditated, could not be attributed to
this defendant.

2. Under the evidence in this matter, the same was
insufficient to find the defendant guilty of Second
Degree Murder;

3. Under all of the evidence in this matter, viewing
same in the best light of the Commonwealth, a judg-
ment of acquittal was proper and the lower Court
erred in not granting it because the jury verdict was
against the weight of the evidence in that it was
based on impermissible speculation and conjecture;

4. The lower Court erred in not permitting a psy-
chiatric examination of Matthew Henkel, upon
proper motion;

5. The lower Court failed to charge voluntary with-
drawal from the conspiracy;

6. The lower Court erred in not scheduling and
denying the Motion relating to after discovered evi-
dence, based upon the statement by the Co-

Defendant Elias at the time of sentencing;

7. The mandatory sentence imposed based on the
facts, constitutes cruel and unusual punishment
under both the Federal and Commonwealth consti-
tutions;

8. The lower Court erred in not granting
Defendant’s Motion relating to the formulation for
interviewing of the jury panel where there was evi-
dence that the jury’s decision was based on reli-
gious or biblical determinations, particularly
where there was evidence that the verdict was “an
eye for an eye and tooth for a tooth” which is not
the proper basis for a determination of criminal lia-
bility; and

9. The lower Court erred in not granting the Post-
Sentence Motions of the Defendant.

The defendant Elias identified the following matters in his
statement:

1. The trial Court erred in not permitting a psychi-
atric examination of Matthew Henkel;

2. The trial Court erred in denying the defense
Motion seeking disclosure of psychiatric records of
Matthew Henkel after his testimony wherein he
claimed to have “flashbacks” which allegedly
helped him remember different and more incrimi-
nating facts about the incident;

3. The trial Court erred by denying the defendant’s
request for the names of the mental health profes-
sionals who treated Matthew Henkel prior to his
testimony at trial in light of his disclosure that he
had “flashbacks”;

4. “The trial Court erred by denying the defense
the opportunity to cross-examine Matthew Henkel
regarding:

a. An incident where police officers were going
to arrest Matthew Henkel and Matthew told his
older brother he was going to shoot the police
officers;

b. An incident where Matthew Henkel stated
that he was going to kill Jenny Dabig’s
boyfriend; and

c. An incident where Matthew Henkel’s former
employer, Mr. Mark Nernberg, filed a complaint
against Matthew Henkel for threatening him.

5. Trial Court erred by denying the defense
request to call a Mr. Grath as a witness where he
would have testified that Matthew Henkel had a
motive for killing the victim because the victim
and defendant had ridiculed him regarding his
sexual orientation;

6. The trial Court erred in refusing to grant a mis-
trial where the prosecutor, during his opening
statement, commented upon the defendant’s right
to remain silent by telling the jury that only
Anthony Brownlee went to the police;

7. The trial Court erred by permitting the
Commonwealth to utilize evidence pursuant to Pa.
R. Evid. 404 (b) where it was not within a recog-
nized exceptions and were there was no showing
that the probative value of the evidence outweighed
its potential for prejudice to the defendant;
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8. The prosecutor committed misconduct by
improperly referring to and arguing the 404 (b)
evidence in closing argument;

9. The trial Court erred in denying the defendant’s
Motion for Judgment of Acquittal on the Robbery;

10. The evidence was insufficient to sustain the
robbery conviction;

11. The evidence was insufficient to sustain the
conviction of first degree murder;

12. The Court erred by denying the defense motion
to force the Commonwealth to choose between
alternative theories of conspiratorial first degree
murder or second degree murder;

13. The trial Court erred in denying a defense
Motion to be permitted to argue to the jury the type
of sentence avoided by the witnesses who testified
pursuant to an immunity agreement thereby deny-
ing the defendant;

14. The trial Court erred by instructing the jury
with regard to the testimony of Bruce James
Henkel, Sr. and Bruce James Henkel, Jr. that it may
only consider that testimony for the sole purpose of
judging the credibility and weight of testimony
given by Matthew Henkel;

15. Trial counsel provided ineffective assistance of
counsel, as is evident on the record, by repeatedly
stating in the presence of the jury that the defen-
dant would testify, when the defendant did not;

16. The lower Court erred in not granting defen-
dant’s Motion relating to the formulation for inter-
viewing of the jury panel where, there was evi-
dence that the jury’s decision was based on
religious or biblical determinations, particularly
where there was evidence that the verdict was “an
eye for an eye and tooth for a tooth” which is not
the proper basis for a determination of criminal lia-
bility; and

17. The lower Court erred in not granting the Post-
Sentence Motions of the Defendant.

The defendant Jared Lischner identified the following matters:

1. The Court erred in not granting Motions for
Judgment of Acquittal, particularly relating to
Second Degree Murder, where there were the fol-
lowing matters of record (relating to this defendant);

a. The evidence produced at trial showed a
renunciation and voluntary withdrawal and an
abandonment from the alleged conspiracy by
this defendant and the conspiratorial liability
there ended;

b. The theory of conspiratorial liability was
invalid since there was a superseding interven-
ing clause relating to the murder, that being, the
specific intent of Elias to commit murder of the
First Degree which was not and could not have
been anticipated as being one of the objects of
the alleged conspiracy;

c. Since there was not evidence to show specific
intent on the part of this defendant to kill, liabil-
ity for the acts of another, which were willful
and premeditated, could not be attributed to
this defendant.

2. Under the evidence in this matter, the same was
insufficient to find the defendant guilty of Second
Degree Murder;

3. Under all of the evidence in this matter, viewing
same in the best light of the Commonwealth, the
judgment of acquittal was proper and the lower
Court erred in not granting it because the jury ver-
dict was against the weight of the evidence in that
it was based on impermissible speculation and con-
jecture;

4. The lower Court erred in not permitting a psy-
chiatric examination of Matthew Henkel, upon
proper motion;

5. The lower Court failed to charge voluntary with-
drawal from the conspiracy;

6. The lower Court erred in not scheduling and
denying the Motion relating to after discovered evi-
dence, based upon the statement by the Co-
Defendant Elias at the time of sentencing;

7. The mandatory sentence imposed based on the
facts, constitutes cruel and unusual punishment
under both the Federal and Commonwealth consti-
tutions;

8. The lower Court erred in not granting
Defendant’s Motion relating to the formulation for
interviewing of the jury panel where there was evi-
dence that the jury’s decision was based on reli-
gious or biblical determinations, particularly
where there was evidence that the verdict was “an
eye for an eye and tooth for a tooth” which is not
the proper basis for a determination of criminal lia-
bility; and

9. The lower Court erred in not granting the Post-
Sentence Motions of the Defendant.

Defendant’s Henkel and Lischner have also each filed a
Motion seeking to join the arguments raised by their co-
defendants.

Before turning to a discussion of these claims, it is impor-
tant to set forth the facts as established by the evidence pre-
sented at trial. The defendants and the victims, Anthony
Brownlee and Andrew Jones, had known each other for sev-
eral years prior to the incidents that gave rise to this case.
The defendants attended Mount Lebanon High School
together. Henkel had known Brownlee since they were both
approximately 15 and defendants Lischner and Elias
became acquainted with him through Henkel. (T.T. 107-
110).1 Jones was a friend of Brownlee. Brownlee and Jones
supplied Henkel with marijuana and cocaine. Eventually, the
victims and the defendants Henkel and Elias worked togeth-
er selling drugs. In February 2002 Henkel leased 220
Sycamore Street in the Mount Washington, area of
Pittsburgh to be used by him and his friends to stash drugs
and money and to use for drug transactions. (T.T. 114). Two
safes were installed in the home by Henkel, Elias and Jones.
(T.T. 115). Henkel, Elias and Jones all had keys to the house.
(T.T. 116).

On March 22, 2002 Brownlee was with Jones when Jones
received a call on his cell phone. Jones told Brownlee that
the call was from Henkel; that the house on Sycamore Street
had been robbed and that Henkel wanted Jones to meet him
at the Parkway Center Mall. They proceeded to a pool hall at
the mall where Jones received another call from Henkel.
When the call ended, Jones told Brownlee that he had to go
to the Sycamore house and asked him to come along. (T.T.
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134-136). Reluctantly, Brownlee agreed and they drove to
Sycamore Street.

At about the same time, the defendants met Matthew
Henkel, Jared’s brother, outside a convenience store to
retrieve duct tape that Matthew had been asked to bring. The
defendants took the duct tape from Matthew Henkel and
drove to Sycamore Street and met Brownlee and Jones, who
had arrived several minutes earlier. (T.T. 142). All five spent
some time discussing the safes that were discovered missing
from the residence and speculating at to who may have taken
them. Brownlee, Elias and Henkel then went upstairs to
where the safes had been. After a short discussion, Henkel
returned downstairs and Elias asked Brownlee who he
thought had stolen the safes. When Brownlee responded that
he did not know, Elias punched him, knocking him to the
floor. Elias jumped on Brownlee and began to strike him
about the head and upper body. (T.T. 145-147).

Brownlee was then thrown or dragged down the steps and
placed in the kitchen, where Jones was being held face down
on the floor by Lischner. (T.T. 148). Henkel and Lischner
bound Jones’ hands and feet with duct tape. Elias did the
same to Brownlee. (T.T. 149). The victims were both then
carried upstairs and placed in separate bedrooms. (T.T. 150).
Over the course of the next several hours, Brownlee was
interrogated by all three defendants. Elias would beat him
and threaten him, demanding that he tell them where the
safes were. When he would leave, Henkel and Lischner
would question him. (T.T. 150-160). Three times, Elias
choked him with a rope, nearly to unconsciousness. (T.T.
158). Eventually, Brownlee convinced them to allow him to
call a friend, Scott Carlin, and have him retrieve $4,000.00
that Brownlee had hidden at his home and bring it to
Sycamore Street (T.T. 164). The defendants agreed and
assured Brownlee that if he gave them the money, they
would allow him and Jones to leave.

Brownlee called Carlin and asked him to retrieve the
money. Carlin did, and left the money in the car that Jones
and Brownlee had driven to Sycamore Street. It was
retrieved by one of the defendants. After receiving the
money, however, they refused to allow Brownlee and Jones to
leave. (T.T. 162-164). More money was demanded. Brownlee
told the defendants that he had more money buried in his
basement, but that he would have to get it himself. (T.T. 166).
Elias said that he did not believe him and resumed beating
him. At one point, he lifted Brownlee up with a rope wrapped
around his neck. Brownlee feigned passing out and Elias
stopped choking him. (T.T. 169). When Elias told him that if
they did not get the money, no one would be able to help him,
Brownlee offered to go get the money from his basement.
Elias left the bedroom and Lischner came in and removed
the duct tape. He told Brownlee that he would be leaving
with Henkel to get the money.

Sometime prior to Lischner unbinding Brownlee, Jared
Henkel called his brother Matthew and asked him to borrow
a pick-up truck and bring it to the Sycamore residence. (T.T.)
While Matthew Henkel was waiting for his friend to drop off
the truck, he received another call from his brother who
asked that he obtain bags of cement. (T.T. 510) Matthew
Henkel telephoned his father to ask for money to purchase
the bags of cement but his father refused to provide the
money. Eventually, the friend arrived with the pick-up truck
and Matthew Henkel drove to the Sycamore Street address,
parking the pick-up truck in front of that address. (T.T. 514)
He entered the residence where he saw Jared Lischner and
Craig Elias. He observed Craig Elias repeatedly traveling up
and down the stairs. He also noted that Elias had rubber
gloves on. At one point, his brother Jared came down the
steps holding one of Andy Jones’ shoes. Jared Henkel took it

outside and compared it to a shoe print on the snow outside
a broken back window. (T.T. 515-516) It appeared that the
defendants were trying to determine if the window had been
kicked out from inside or outside of the house. He recalled
his brother commenting that “it was an inside job.” (T.T. 516)
During his time in the house, Matthew Henkel saw defen-
dants, Lischner and Elias, frequently travel up and. down the
steps. He said, however, that his brother remained with him
on the first floor throughout the entire time. The prosecutor
then asked:

Q. What happened?

A. My brother came over to me and stated that
Andy was too dangerous to let go and he was taking
Tony out, but Andy would be too dangerous, he
would come after me, come after the family, and
that we would never be able to be safe.

Q. Where were the other defendants when your
brother started making these statements to you?

A. They were standing right there.

Q. Tell us everything you remember about what
anybody, yourself included, did or said when defen-
dant Henkel began this topic, began making those
statements.

A. I agreed with him as well did Craig and Jared
Lischner. We were all in agreement.

Q. You agreed that what?

A. That Andy was a very dangerous person, that if
he was let go, he would come back to seek revenge.

Q. Tell us anything else that you remember about
the conversation.

A. I remember stating that they couldn’t kill both of
them and that they needed to let Tony go. He was-
n’t a risk. He wasn’t going to go to the Police. He
was a drug dealer. I said that. I said that I didn’t
think that Tony was a threat, but I did agree that
Andy was.

Q. Do you remember what defendant Elias was say-
ing during this period?

A. He was in agreement.

Q. Do you remember what defendant Lischner said?

A. He was also in agreement.
(T.T. 518-519)

After this conversation ended, Jared Henkel pretended
that he received a phone call. He then had Matthew Henkel
open and shut the front door to make it appear as if Matthew
Henkel had just arrived. Jared Henkel then went up and
returned with Anthony Brownlee. While Jared Henkel was
upstairs getting Brownlee, Craig Elias told Matthew Henkel
to get weights from his father’s house and bring them back
with him. (T.T. 519-523) He then went outside and, a short
time later, his brother and Anthony Brownlee followed and
entered the pick-up truck. Defendants Lischner and Elias
were still in the house, with Andrew Jones, when Matthew
Henkel left the Sycamore Street address. (T.T. 524-525)

Matthew Henkel drove to his house where he, his brother
and Anthony Brownlee entered. His brother and Anthony
Brownlee went upstairs while he went downstairs, retrieved
the 50 pound weight, took it out to the pick-up truck, and
then drove back to the Sycamore Street address. He parked
in front of the street and then attempted to enter the front
door but found it locked. He knocked and Craig Elias let him
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into the house and asked him to come upstairs because he
had to show him something. Henkel followed him upstairs
and observed Andrew Jones lying on his left side in the one
bedroom. His legs and hands were bound and he had a plas-
tic bag over his face. Craig Elias told him he had to wrap the
body. Matthew Henkel asked Elias “is he alive,” to which
Elias responded, “what the fuck do you think.” (T.T. 530-531)
They then wrapped Andrew Jones’ body in garbage bags.
Elias told Henkel to bring the pick-up truck around to the
side of the house. He did so, and they loaded the body of
Andrew Jones into the back of the pick-up truck.

At approximately the same time that Matthew Henkel
had arrived at the Sycamore Street address with the white
pick-up truck the first time, defendant Elias called a friend,
Michael Latusek, and asked him if he would help him burn a
car for insurance. Latusek testified that he and Elias had dis-
cussed burning their cars for the insurance money in the
past, although they never actually did it. Latusek asked to
meet with Elias in person to discuss this rather than talking
about it over the phone. Latusek then drove to his apartment
located on Mary Street on the Southside. As he approached,
he saw Jared Lischner walking on the sidewalk a few feet
from his house. He stopped and picked Lischner up and
asked where Elias was. Lischner indicated that he was at a
friend’s house, Lischner asked Latusek to help him burn a
car that had already been taken to a wooded area. Latusek
agreed to allow Lischner to use his car but did not want to go
with him. Latusek asked Lischner to drop him off at a
friend’s house while Lischner left to burn the car. According
to Latusek, he was dropped off at his friend’s house while
Lischner took his vehicle for approximately an hour. When
Lischner returned with Latusek’s car, Latusek noticed the
odor of gasoline or a similar substance emanating from
Lischner. Latusek then drove with Lischner and his friend to
Mt. Lebanon where Lischner was dropped off at Jared
Henkel’s residence. (T.T. 900-934)

After Elias and Matthew Henkel had loaded Andrew
Jones’ body in the back of the pickup truck, Matthew Henkel
drove the pick-up truck and followed Elias in his car to the
Southside where Elias dropped the car off. Elias then got in
the pick-up truck and told Matthew Henkel to drive toward
the Parkway. They stopped at a Lowe’s Home Improvement
Center located in Robinson Towne Center. Elias gave
Matthew Henkel some money and instructed him to go into
the Lowes and buy chains and locks. Elias did the same,
although they checked out separately. Their appearance at
the Lowes was recorded on a surveillance camera. When
they left the Robinson Towne Center, they drove through
West Virginia to Steubenville, Ohio. During this drive,
Matthew Henkel heard Craig Elias speaking on the phone
with someone. When that call ended, Elias turned to Henkel
and said, “it’s been burned.” (T.T. 545) Further on during the
drive, Matthew Henkel asked Elias if “Andy had said any-
thing.” Craig Elias stated that Andy said, “Craig, you are
killing me.” Elias told Matthew Henkel that he responded, “I
know.” (T.T. 547) Upon arriving at the Steubenville area,
they found a bridge that both agreed was a good place to dis-
pose of Mr. Jones’ body. They drove across the bridge and
looked for an isolated area in Steubenville. When they found
it, they exited the vehicle and wrapped Jones’ body with the
chains and also used the chains to affix the 50 pound weight
to his body, sitting it on his chest. They then returned to the
bridge and, when it was sufficiently deserted, threw Andrew
Jones into the Ohio River. (T.T. 550-554)

Shortly after his release, Anthony Brownlee contacted
Andrew Jones’ family trying to locate him. Eventually, Mr.
Jones’ disappearance was reported to the police as was the
involvement of the three defendants in that disappearance.

They were arrested and charged with Kidnapping, Robbery,
and other offenses involving the abduction of Brownlee and
Jones. When Andrew Jones’ body was discovered in the Ohio
River, the charge of Criminal Homicide was added. During
the investigation into the disappearance of Andrew Jones
and the abduction of Anthony Brownlee, Matthew Henkel
agreed to become a cooperating witness and lead the police
to the area where the he and Craig Elias disposed of Andrew
Jones’ body.

DISCUSSION
The Court will first address the claims raised by

Defendants Henkel and Lischner, as they are identical. Both
first contend that this Court erred in denying their Motions
for Judgment of Acquittal. A Motion for Judgment of
Acquittal is a challenge to the legal sufficiency of the evi-
dence. Commonwealth v. Chiari, 741 A.2d 7705 (Pa.Super.
1999). Evidence is sufficient when, viewing the evidence in
the light most favorable to the Commonwealth as the verdict
winner, and drawing all reasonable inferences in its favor, the
evidence is sufficient to permit a jury to determine that each
and every element of the crimes charged has been estab-
lished beyond a reasonable doubt. Id., at 774. In making this
determination, the trial court must be mindful that it is the
function of the jury to pass upon the credibility of the wit-
nesses and to determine the weight to be accorded the evi-
dence produced. The jury is free to believe all, part or none
of the evidence introduced at trial. The facts and circum-
stances established by the Commonwealth need not be
absolutely incompatible with the defendant’s innocence, but
the question of any doubt is for the jury unless the evidence
is so weak and inconclusive that as a matter of law no proba-
bility of fact can be drawn from the combined circumstances.
Id. at 774-775. (quotations and citations omitted). Accord,

Commonwealth v. Hagan, 654 A.2d 541, 543 (Pa. 1995).
Henkel and Lischner argue that the evidence was insuffi-

cient in three particulars. First, they claim that the evidence
produced at trial showed a renunciation and a voluntary
withdrawal and abandonment from the alleged conspiracy
by them and that the conspiratorial liability ended there.
Renunciation of a conspiracy is an affirmative defense pro-
vided for at 18 Pa.C.S.A., §903 (f), which states: “(f)
Renunciation. It is a defense that the actor, after conspiring
to commit a crime, thwarted the success of the conspiracy,
under circumstances manifesting a complete and voluntary
renunciation of his criminal intent.” Accordingly, a renunci-
ation defense requires that two facts be established: First
that the defendant “completely and voluntarily” renounces
his criminal intent; and, second, that he thwarts the success
of the conspiracy. Whatever may be the other requirements
of an effective abandonment of a criminal enterprise, there
must be some appreciable interval between the alleged
abandonment and the act from which the defendants seek to
escape responsibility. The process of detachment must be
such as to show not only a determination upon the part of the
accused to go no further, but also such as to give his co-con-
spirators a reasonable opportunity, if they desire, to follow
his example and refrain from further action before the act in
question is committed. Commonwealth v. Young, 335 A.2d
498 (Pa.Super. 1975). A person cannot escape responsibility
for an act which is the probable consequence of the criminal
scheme which he has helped to devise and carry forward. To
have this result, there must be an actual and effective volun-
tary withdrawal before the act in question has become so
imminent that its avoidance is practically out of the question.
Merely leaving the scene where the crime was being com-
mitted is not the same as an abandonment of the conspiracy
if the victim is not placed in a position equivalent to that had
the crime never occurred.
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The evidence demonstrated that neither Lischner nor
Henkel abandoned the conspiracy or took steps to thwart it.
Although they both apparently left the Sycamore Street
house prior to the murder of Andrew Jones, they did nothing
that would indicate that they were “completely and voluntar-
ily” renouncing their participation in the conspiracy up to
that point. More importantly, neither took any action to save
the life of Jones, in fact, the evidence presented supported
the inference that they knew that Andrew Jones was going to
be killed by Craig Elias and were in agreement that that
should occur. Matthew Henkel testified that he was present
with all three defendants in the Sycamore house when his
brother commented that Andrew Jones was too dangerous to
let go. Matthew Henkel testified, “I remember stating that
they couldn’t kill both of them and that they needed to let
Tony go. He wasn’t a risk. He wasn’t going to the police. He
was a drug dealer. I said that. I said that I didn’t think that
Tony was a threat, but I did agree that Andy was.” (T.T. 519).
He said that his brother and Lischner expressed their agree-
ment with this statement. (T.T. 520). This exchange among
Matthew Henkel and the defendants certainly placed both
Lischner and Jared Henkel on notice that unless they did
something to intervene, Andrew Jones would be murdered.
They did nothing. Their actions after leaving were more con-
sistent with continued participation in the conspiracy that
with an abandonment of that conspiracy. Lischner paid
Matthew Henkel $1,000.00 for his help. Jared Henkel went
with his brother as his brother retrieved the weight that was
later used to weigh down Jones’ body. He also told Matthew
Henkel that they could not talk about Jones’ murder. (T.T.
565). The evidence was definitely sufficient to permit the
jury to reject these defendants’ argument that there was a
renunciation and abandonment

The remaining two sufficiency of the evidence claims
raised by Lischner and Henkel are somewhat interrelated in
that they argue that the actions of Craig Elias constituted an
intervening cause that absolved them of criminal liability for
the homicide. They contend that the evidence established
that the killing was a willful, premeditated killing by Elias
and that the evidence did not establish that they shared his
intent to kill.

These defendants were found guilty of Murder in the
Second Degree. Second Degree Murder is a killing commit-
ted while a defendant is engaged in the perpetration of a
felony as a principal or an accomplice. 18 Pa.C.S.A. §2502
(b). Accordingly, the evidence was sufficient as to Lischner
and Henkel, if it established, as to each of them, the follow-
ing: First, that Andrew Jones is dead; Second, that the defen-
dants or an accomplice of the defendants, killed him; Third,
that the killing was committed while the defendants or one of
their accomplices was engaged in the commission of a
felony; Fourth, that the act of the Defendant or the accom-
plice that killed Andrew Jones was done in furtherance of
the felony; and finally, that the killing was with malice on the
part of the defendants and/or their accomplice.

The evidence clearly established that Andrew Jones is
dead and that his killing was done with malice. It is also
clear that the killing was done by Craig Elias, who was an
accomplice of these defendants in the crimes of kidnapping
and robbery. It seems that the defendants’ arguments go to
the third and fourth element set forth above, that the killing
was committed while one of their accomplices was engaged
in a felony and whether the killing was done in furtherance
of the felony. The fact that these defendants were absent
from Sycamore Street when Craig Elias strangled or suffo-
cated Andrew Jones is immaterial to their guilt of Second
Degree Murder. In Commonwealth v. Sampson, 285 A.2d 480
(Pa. 1971), the Supreme Court commented with regard to the

criminal liability of an accomplice who had fled from the
scene the underlying felony prior to the killing:

The guilt of one engaging in an unlawful enterprise
consists in part in the encouragement and support
that he gives to those who commit the crime; and
the influence and effect of such encouragement
continue until he withdraws the encouragement by
acts or words showing that he disapproves or
opposes the contemplated crime. He cannot escape
responsibility merely by the expedient of running
away. 40 Am. Jur. 2d Homicide §40 (1968).

285 A.2d at 483. These defendants, by participating in the
kidnapping and robbery of Andrew Jones and Anthony
Brownlee, assumed the risk that this incident would end in
the death of one or both of these individuals. They did more
than encourage and support Craig Elias; they participated
with him in the underlying felonies.

Most importantly, the testimony by Matthew Henkel as to
the conversation that these defendants had in the kitchen area
prior to the departure of Matthew Henkel and Jared Lischner
belies any claim by these defendants that they did not antici-
pate that Craig Elias would kill Andrew Jones. That conversa-
tion would have supported a jury’s finding that these defen-
dants actually shared the specific intent to kill Andrew Jones
and a verdict of guilty of First Degree Murder would have
been upheld based upon that discussion. This evidence cer-
tainly supported the jury’s determination that, at the very
least, these defendants participated in a felony that they knew
would result in the death of Andrew Jones and that the killing
of Andrew Jones by Craig Elias was in furtherance of that
felony. There is simply no evidence in the trial that Craig Elias
killed Andrew Jones for any reason other than to keep him
from reporting what these defendants had done to him or to
keep him from retaliating against them for what they had
done. Either way, this killing was not something that these
defendants could have been surprised about. Nor was it a
killing committed by Craig Elias for reasons personal to him
and unrelated to the criminal acts that he and his accomplices,
these defendants, engaged in on this date.

Next, the defendants contend that the verdict was against
the weight of the evidence. They contend that the verdict
was based on “impermissible speculation and conjecture.”
This claim is specious. The test for determining whether the
verdict of guilty is against the weight of the evidence is
whether the verdict is so contrary to the evidence as to shock
the Court’s sense of justice. The verdicts were not contrary
to the evidence; they were entirely consistent with the evi-
dence as that evidence demonstrated that these defendants
agreed with Craig Elias that they would lure the victims to
Sycamore Street, hold them there against their will, assault
and terrorizing them into revealing the whereabouts of the
safe and its contents and that, in furtherance of this agree-
ment, Craig Elias killed Andrew Jones. These defendants’
absence from Sycamore Street at the time of the killing did
not absolve them of liability for the death of Andrew Jones
as that death was the natural consequence of the criminal
enterprise that they entered into with Craig Elias.

Next, these defendants alleged that this Court erred in
refusing to order a psychiatric evaluation of Matthew
Henkel. The Court would note that the defendant, Elias, has
also claimed error in the Court’s refusal to order a psychi-
atric evaluation of Matthew Henkel. Elias has also claimed
error, as well, in this Court’s refusal to order disclosure of
Matthew Henkel’s psychiatric records and its refusal to
order disclosure of the names of the medical professionals
who treated Matthew Henkel. As these claims are interrelat-
ed, they will all be addressed at this time.
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The Superior Court recently addressed this issue in
Commonwealth v. Alston, 864 A.2d 539 (Pa.Super. 2004). In
Alston, the defense requested that a psychiatric evaluation
be conducted on a ten year old who alleged that his father
had sexually assaulted him. The trial court ordered the psy-
chiatric evaluation because the alleged victim had, on two
prior occasions, accused individuals of molesting him and
these accusations were determined by authorities who inves-
tigated them to be without merit. Without conducting any
inquiry into the competence of the alleged victim, the trial
court ordered that the psychological evaluations take place.
The Superior Court reversed, holding that the trial court
needed to first conduct a hearing to determine whether a
psychiatric examination was necessary to address the wit-
nesses’ competence to testify. The Superior Court wrote:

“While the Court may consider such testimony, the
question of whether it may order a psychiatric
examination against a person which is an entirely
distinct inquiry, the privacy implications of a com-
pelled psychiatric examination are significant.
Indeed, where the record fails to establish that
there is a question as to the victim’s competency,
we refuse to sanction any intrusion into the victim’s
existing psychological records or any cross-exami-
nation as to psychiatric treatment. See

Commonwealth v. Smith, 414 Pa.Super. 208, 606
A.2d 939 (1992). The Order in question is much
more intrusive as it compels a psychiatric exami-
nation and not merely permits questioning con-
cerning treatment.

Addressing the precise issue at hand, a plurality of
our Supreme Court has concluded that a psychi-
atric examination of a Commonwealth witness
regarding competency may be ordered if a need for
the examination is demonstrated. Commonwealth

v. Garcia, 478 Pa. 406, 387 A.2d 46 (1978). Here,
however, the trial court ordered a psychological
examination of L.B. without ever interviewing her
and based solely on the DHS records regarding
L.B.’s prior allegations of abuse. The record clear-
ly does not demonstrate need.

There can be no doubt that a court ordered psychi-
atric examination would allow intrusion into an
important aspect of human privacy concerns.

(Citations omitted.) We conclude that such an
examination should not be ordered unless the
record demonstrates the existence of a compelling
reason for the examination.”

864 A.2d 539, at 549.
The only basis proffered by the defendants for the intrusion

into the privacy of Matthew Henkel that would result if this
Court ordered him to undergo a psychiatric evaluation or com-
pelled him to produce records of treatment is that Matthew
Henkel indicated that his recollection of events improved after
he underwent some counseling and therapy. Matthew Henkel
testified; “My meeting on September 25th was to go over the
new information that I had for the District Attorney after coun-
seling and therapy.” (T.T. 635) He later explained that the new
information that he had was a result of what he described as a
“flashback memory.” (T.T. 636) He explained that while he was
driving over a bridge in Philadelphia that was constructed sim-
ilar to the bridge in Steubenville which Andrew Jones was
thrown, the sound of the metal grating on that bridge brought
back more precise memories of what happened. The similari-
ty of sounds triggered a more precise recollection. (T.T. 644)
When specifically asked what he meant by the term “flash-

back,” Matthew Henkel stated, “If you have a sight or a sound
or even a smell that takes you back to a memory that you have
that perhaps you had problems accepting and coming in terms
with.” (T.T. 676)

There is nothing in this testimony from Matthew Henkel
that raised a substantial question as to his competency. He
did not indicate that his more specific memories concerning
the incidents in question were solely the result of any psychi-
atric or psychological treatment or counseling. The chief
complaint of the defendants is that he was able to provide
greater detail to law enforcement shortly before trial than he
was able to provide when initially interviewed. These con-
cerns go to his credibility and not to his competence. This is
not a case where a witness claims to have recovered memo-
ries from psychiatric counseling or hypnotherapy that did
not exist before. The defendant simply stated that certain
stimuli triggered a better recollection. Competency involves
an examination of three issues: 1) the capacity of the witness
to communicate, which includes both the ability to under-
stand questions and to express intelligent answers; 2) the
witness’s mental capacity to observe the occurrence itself,
and the capacity to remember what it is that he is called to
testify about; and 3) a consciousness of the duty to speak the
truth. None of these concerns are implicated in Matthew
Henkel’s testimony that certain events triggered better rec-
ollection of what had occurred.

The Court would also note that it is not unusual in this
Court’s experience for witnesses who are cooperating in
exchange for not being prosecuted for crimes they are
involved in to be hesitant initially in disclosing all that they
know. Often, their “recall” of events improves over time as
they are interrogated by law enforcement officials and pros-
ecutors. While Mr. Henkel’s improved memory was certain-
ly fodder for cross-examination that called into question the
credibility of his more recent recollections, his competency
was not called into question. Accordingly, a psychiatric eval-
uation was not warranted. Moreover, the intrusion into his
privacy that a review of his psychiatric records or even rev-
elation of the names of the mental health professionals that
treated him was also not warranted.

The defendants Lischner and Henkel also contend that
the Court erred in not charging the jury on the defense of
renunciation. Such an instruction would have been warrant-
ed only if there was evidence that either of these defendants
renounced the conspiracy. As there was no evidence of
record from any source indicating that either defendant
renounced the conspiracy, a jury instruction on the defense
of renunciation was not required or appropriate.
Commonwealth v. Robinson, 425 A.2d 748 (Pa.Super. 1980).
The fact that neither of these defendants were apparently
present when Craig Elias killed Andrew Jones is not suffi-
cient to infer that either defendant renounced or abandoned
the conspiracy.

Both defendants also contend that the Court erred in not
holding a hearing on their Motion seeking a new trial on the
basis of the comments made by their co-defendant, Elias, at
sentencing. The defendants contend that the Elias’s state-
ment at sentencing was exculpatory and constituted after
discovered evidence that may have entitled them to new
trial. They asked to cross-examine him at the sentencing
hearing and, when the Court denied that request, asked for a
hearing at which they could inquire of Elias.

Pennsylvania Rule of Criminal Procedure 704 (C)
(1) provides:

C) Sentencing Proceeding.

(1) At the time of sentencing, the judge shall afford
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the defendant the opportunity to make a statement
in his or her behalf and shall afford counsel for
both parties the opportunity to present information
and argument relative to sentencing.

This opportunity to speak is known as the defendant’s right to
allocution. Other than in a capital sentencing procedure, a
defendant is permitted to make a statement to the Court
before sentence is imposed without being subject to cross-
examination. The Pennsylvania Supreme Court discussed this
in Commonwealth v. Abu-Jamal, 555 A.2d 846 (Pa. 1989):

The appellant’s claim that cross-examination of
him at the penalty hearing should have been entire-
ly prohibited rests on the premise that when he
spoke to the jury he was exercising his right to allo-
cution, which, as traditionally understood, does not
admit of cross-examination. This premise is
derived from cases detailing the development of
the allocution right at common law, especially as an
element of capital cases, see, e.g. Commonwealth v.

Gates, 429 A.2d 453, 240 A.2d 815 (1968);
Commonwealth ex. rel. Ashmon v. Banmiller, 391
Pa; 141, 137 A.2d 236 (1958); and from cases insist-
ing that the right, as implemented by Pa. R. Crim P.
1405 (a) must not be denied or impaired, e.g.,
Commonwealth v. Curry, 318 Pa.Super. 490, 4 65
A.2d 660 (1983).

At 857. To permit the co-defendants to cross-examine defen-
dant Elias at the sentencing hearing would have violated the
traditional proscription against cross-examination at such
proceedings and, further, may have violated the defendant’s
right to allocution. The request to cross-examine Elias was
properly denied.

The request for an evidentiary hearing following sentenc-
ing was also properly denied. The defendant did not proffer
in their Motion that Elias was willing to testify in Court on
behalf of his co-defendants. The test where a defendant
seeks a new trial on the basis of after discovered evidence is
whether the evidence:

(1) has been discovered after the trial and could not
have been obtained at or prior to the conclusion of
the trial by the exercise of reasonable diligence; (2)
is not merely corroborative or cumulative; (3) will
not be used solely for impeaching credibility of a
witness; and (4) is of such nature and character
that a different verdict will likely result if a new
trial is granted.

Commonwealth v. Frey, 517 A.2d 1265, 1267, FN 4, (Pa.
1986). Before it is necessary for the Court to schedule an evi-
dentiary hearing, there must be some showing that the
defendant will be able to make out these four elements. In
this case, the only statement that was proffered was the one
made by the defendant during allocution. There was no need
for a hearing because nothing that Craig Elias said at the
time of sentencing constituted either after discovered evi-
dence or, more importantly, evidence that was somehow
exculpatory of these defendants. The defendant’s entire
statement at the time of sentencing was as follows:

“Your Honor, first, I would like to express my deep-
est sympathy for the Jones family. I cannot even
begin to fathom how deeply the loss of their son
must have hurt them. I can only say that Andy was
my friend and not a day goes by in which I don’t
think about and miss him.

I would also like to tell my family, the Lischners

and the Henkels that I am so sorry that they have
had to suffer through this as well. You’re all
tremendous people of whom I have the utmost
respect, and without your support, I would not have
been able to make it through this.

So here we have four families, four futures—four
sons lost and four futures ruined. There is not
enough money in any safe in America that would be
worth the life of any one of us, and when I think
about it, Your Honor, it just doesn’t make sense.

Your Honor, as you instructed the jury, you said
that a trial is essentially a search for the truth and,
I am sorry, but it still hasn’t been found. The truth
is, Your Honor—

…Your Honor, the truth is that Jared Lischner told
me that he was leaving that house and he left. He
was followed shortly by Jared Henkel and then he
was followed by me.

Your Honor, at no point in time was there a conspir-
acy, a discussion or even a notion that we would
never see Andy alive again.

Sir, you told the jurors to establish the facts and
apply the law. Those people, however, were so
angry, confused and ready to go home that they
made a hasty decision that could cost us our lives. I
am asking you, Your Honor, for another search, one
which the truth will be permanently established.

Still, one tragedy has already occurred and one
future has already been lost. Please avert tragedies
two, three, and four. We still have great contribu-
tions to make to society.”

(S.T.2 31-37).
In Frey, supra, the Supreme Court recognized the low qual-

ity of statements made by co-conspirators after conviction:

First, the fact that this statement was given by a
convicted co-defendant in this crime who only
made the statement after he had been sentenced
for his participation and therefore had nothing to
lose by attempting to aid the cause of his co-con-
spirator raises a significant question as to its relia-
bility. We have long recognized that post-verdict
accomplice testimony must be viewed with a jaun-
diced eye. Commonwealth v. Treftz, 465 Pa. 614,
351 A.2d 265, cert. denied, 426 U.S. 940, 96 S.Ct
2658, 49 L.Ed.2d 392 (1976).

517 A.2d at 1268-1269. Although Elias had not been sen-
tenced, he was certainly aware that he faced a term of life
imprisonment. He had nothing to lose by making a statement
to benefit his co-defendants. Moreover, his statement was
also self serving in that he also, implicitly, denied that he had
any involvement in the death of Andrew Jones. He stated
that all three co-defendants left the house on Sycamore
Street and denied that there had been a conspiracy or that
they had discussed never seeing Andrew Jones again. If a co-
defendant’s statement in which he admits responsibility but
tries to exonerate his co-defendants is of low quality, then a
statement in which a co-defendant also denies his involve-
ment in a crime for which has been convicted is of even
lower quality. It certainly was not sufficient to warrant the
Court holding an evidentiary hearing. Because co-defendant
Elias, statement at allocution was not sufficient to establish
that he had any after discovered exculpatory evidence to
offer and in the absence of any evidence that he was willing
to provide exculpatory testimony at any such hearing, the
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Court properly rejected the after-discovered evidence claim
without holding an evidentiary hearing.

Next, defendants Lischner and Henkel complain that the
mandatory life sentence imposed on the charge of Murder in
the Second Degree, based on the facts of this case, consti-
tutes cruel and unusual punishment under both the federal
and Commonwealth constitutions. This claim has been pre-
sented to our appellate courts and rejected. See

Commonwealth v. Middleton, 467 A.2d 841 (Pa.Super. 1985).
Moreover, as the Court noted earlier in this opinion, the tes-
timony of Matthew Henkel concerning the statements made
by these defendant’s prior to the death of Andrew Jones
established, at the very least, that they had reason to believe
that Craig Elias intended to kill Andrew Jones. That testimo-
ny was also compelling evidence of a shared intent to see
that Andrew Jones did not leave the Sycamore Street house
alive. Under those circumstances, the sentence of life
imprisonment was more than warranted.

The final claim raised by Lischner and Henkel is that this
Court erred in not granting the request made in their Post-
Trial Motions that the Court formulate a procedure to deter-
mine if the jury was influenced by extraneous matters dur-
ing their deliberations. This request was based on a news
report which indicated that one of the jurors used the phrase
“an eye for an eye and a tooth for a tooth” when explaining
their verdict. This Court correctly denied the request for a
hearing; Pennsylvania Rule of Evidence 606 (b) provides:

Upon an inquiry into the validity of a verdict, …a
juror may not testify as to any matter or statement
occurring during the course of the jury’s delibera-
tions or to the effect of anything upon that or any
other juror’s mind or emotions in reaching a deci-
sion upon the verdict or concerning the juror’s
mental processes in connection therewith, and a
juror’s affidavit or evidence of any statement by
the juror about any of these subjects may not be
received. However, a juror may testify concerning
whether prejudicial facts not of record, and beyond
common knowledge and experience, were improp-
erly brought to the jury’s attention or whether any
outside influence was improperly brought to bear
upon any juror.

The Post-Sentence Motion does not allege that any “prejudi-
cial facts not of record…” or that “…any outside influence
was improperly brought to bear upon a juror.” The remark
attributed to a juror concerns a “…matter or statement
occurring during the jury’s deliberations,” or the juror’s
mental processes in reaching a verdict. Clearly, jurors are
not permitted to consult the bible or other religious texts in
the course of their deliberations, as did the jurors in the
Colorado case that counsel for Defendant Henkel brought to
the Court’s attention, People v. Harlan, 109 P.3d 616 (Colo.
2005). A new trial was granted by the Colorado Supreme
Court in Harlan where it was established the more than one
juror brought a bible, a bible index and handwritten notes
containing the location of biblical passages into the jury
room and shared these materials with other jurors during
deliberations. Here, however, there was no suggestion that
these jurors brought any extraneous materials into the jury
deliberation room. To permit inquiry on the basis of the alle-
gation in the Motion would violate the prohibition on inquiry
into a juror’s mental processes in reaching their verdict con-
tained in Rule 606 (b). This is not permitted. The rationale
for this rule was explained by the Pennsylvania Supreme
Court in Commonwealth v. Zlatovich, 269 A.2d 469 (1970):

To summarize, while we permit discharged jurors

to testify as to the existence of outside influences
during their deliberation, nevertheless, we prohib-
it them from testifying as to the Effect which these
extra-evidentiary influences had upon the jurors in
reaching a decision, just as we prohibit jurors gen-
erally from recounting the mental processes
whereby the jurors arrived at their verdict. We
have long held to this evidentiary prohibition for an
elemental reason: Little will be gained and much
lost by such inquiries.

In the course of a jury’s deliberation, each juror
weighs countless factors many of which he may not
consciously be aware he is even considering. This
is a rubric of life. Whenever a choice must be made,
few men come to a decision on the basis of one fac-
tor alone, but only after weighing all the conflicting
variables which inhere in the choice. ‘(B)eing per-
sonal to each juror, the working of the mind of any
of them cannot be subjected to the test of other tes-
timony, and therefore***such testimony should not
be received to overthrow the verdict to which all
assented.’ State v. Kociolek, 20 N.J. 92, 118 A.2d
812, 816, 58 A.L.R. 2d. 545, 552 (1955). The logic of
Mr. Justice William J. Brennan, Jr., (then a mem-
ber of the New Jersey Supreme Court) in the
Kociolek case is persuasive.

269 A.2d at 473. In the absence of any evidence that outside
influences reached this jury, the Court properly refused the
defense request for a hearing.

The Court will now turn to the claims raised by Craig
Elias. The first three claims concern Matthew Henkel’s psy-
chiatric records and the request that he be compelled to
undergo a psychiatric examination and were addressed
above. His fourth claim concerns the court’s refusal to per-
mit cross-examination of Matthew Henkel on three unrelat-
ed incidents which allegedly involved threats of violence
made by Matthew Henkel. The defense sought to cross-
examine Matthew Henkel on five incidents where he was
alleged to have made threats to other persons. The defen-
dants were permitted to make inquiry on two of those, one
involving an alleged threat to the victim, Andrew Jones, and
one in which the defendant is alleged to have told a family
member that one of his desires in life was to kill someone.
(T.T. 576). The Court would not permit inquiry into three
other alleged incidents: one that involved a statement
allegedly made to his older brother when he thought he was
going to be arrested on drug charges to the effect that he
would kill the officers who came to arrest him (T.T. 575); one
in which he is alleged to have said that he would kill an indi-
vidual with whom he had an altercation (T.T. 575); and one in
which he is alleged to have threatened an employer who ter-
minated him. (T.T. 576). The Commonwealth’s objections
were properly sustained.

The scope and manner of cross-examination is left to the
sound discretion of the trial judge. Commonwealth v. Peer,

684 A.2d 1077 (Pa.Super. 1996). The law is clear that specif-
ic acts of alleged misconduct cannot be introduced to
impeach a witness. The proper method of cross-examination
is to impeach a witness by demonstrating that the witness
has a bad reputation in the community for truth and veraci-
ty. Commonwealth v. Tyler, 587 A.2d 326. (Pa.Super. 1991).
Furthermore, impeachment evidence that relates to a collat-
eral matter may properly be excluded as irrelevant.
Commonwealth v. Fried, 555 A.2d 119 (Pa.Super. 1990). This
Court correctly refused to permit impeachment of Matthew
Henkel on what were clearly collateral matters.

Defendant Elias also complains that the Court erred in
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not permitting the defense to call a witness, identified only
as “Mr. McGrath,” who would have testified that Matthew
Henkel reacted with violent threats towards Andrew Jones
when Jones chided him about his homosexuality. The Court
did not permit this witness to testify because his testimony
was not relevant. This incident, which allegedly occurred
months before the murder, was too remote in time and tan-
gential to the issues of the case to be admissible.

Elias next claims that the Court erred in failing to declare
a mistrial when the prosecutor commented in his opening
statement that “…only Anthony Brownlee went to the police.”
According to Elias, this was an improper comment on the
defendants’ right to remain silent. This claim is without merit
because it is factually incorrect. At no time did the prosecu-
tor make the statement attributed to him by defense counsel.
The prosecutor said: “But in addition to that, Tony Brownlee,
while looking for Andrew Jones, did what none of these three
defendants thought he would do, drug dealer. He ended up
calling the police.” (T.T. 59). When defense counsel objected,
claiming that the prosecutor “…stated to this jury that the
only person that came forward and told the police what was
happening was Mr. Brownlee and that none of the other
defendants did that…,” he was clearly mistaken. The prose-
cutor made no such statement, as the record establishes.

The next claim raised by Elias is that the Court erred in
permitting the Commonwealth to utilize evidence of other
crimes evidence pursuant to Pennsylvania Rule of Evidence
404 (b). The defendant does not specify what evidence he
claims should not have been admitted. The record does
reflect, however, that the Court permitted the Common-
wealth to introduce evidence establishing that the defen-
dants and victims were involved in drug trafficking and that
they had engaged in violence in the course of their drug traf-
ficking. It was the Commonwealth’s theory that the killing of
Andrew Jones stemmed from the defendants’ belief that
Andrew Jones had stolen safes which contained drugs or
money. This evidence was certainly admissible. Rule 404(b)
(2) provides: “Evidence of other crimes, wrongs, or acts may
be admitted for other purposes, such as proof of motive,
opportunity, intent, preparation, plan, knowledge, identity or
absence of mistake or accident.” Evidence of the involve-
ment of the defendants in drug trafficking was admissible to
show the motive for the kidnapping of both victims and the
murder of Andrew Jones. Moreover, at the time that this evi-
dence was presented, the Court properly cautioned the jury
as the limited purpose of such evidence, telling them:

This evidence is offered for a proper reason, and
that is to give you the context in which these events
occurred and may provide certain things such as
motive or opportunity or other things which I will
explain to you ultimately. But the evidence is pre-
sented to you for that limited purpose.

This evidence may not be considered by you for any
other way other than the limited purpose. You must
not consider evidence of drug trafficking among the
parties here to show that any of the defendants are
persons of bad character or criminal tendencies by
which you might be inclined that they are guilty of
crimes for which they are not charged.

If you find that any of the defendants are guilty, it
must be that you are convinced by the evidence
that they committed the charged crime, not that
they are wicked or committed other improper con-
duct. That will apply throughout the entire trial.

(T.T. 109-110).

The defendant Elias also complains that the prosecutor

committed misconduct by improperly referring to and argu-
ing the 404 (b) evidence in his closing to the jury. Once again,
the defendant has not shared with the Court what specific
portion of the prosecutor’s closing he is referring to. To the
extent that he is claiming that the 404 (b) evidence should
not have been admitted in the first place and the prosecutor
committed misconduct by referring to it, this claim must fail
for the reasons set forth in the preceding paragraph. If
defendant is arguing that the prosecutor improperly used
admissible evidence of other crimes and bad acts, the Court
has thoroughly reviewed the prosecutor’s argument and can-
not locate any improper comments. The only reference to
other crimes was in the context of the prosecutor explaining
the relationship between and among the defendants and the
victims and their pattern of violent activity in connection
with their drug trafficking. The Court would also note that no
objection was raised to the prosecutor’s closing argument
either during it or at its conclusion. Accordingly, any claims
related to that argument are waived.3

Defendant Elias next complains that the verdict of guilty
at the Robbery count was against the weight of the evidence
and/or not supported by sufficient evidence and that the ver-
dict of guilty on the Murder count was not supported by suf-
ficient evidence. Turning first to the Robbery count, the evi-
dence was sufficient to allow a jury to conclude that the
defendants, either through their own conduct or through the
conduct of an accomplice or co-conspirator, threatened or
inflicted serious bodily injury while committing a theft. The
evidence established that both victims were, at the very
least, threatened with serious bodily injury. Anthony
Brownlee was choked several times by Craig Elias. He was
told that they would smash each of his toes with a hammer.
The Court is satisfied that this evidence established the ele-
ment of a threat to inflict serious bodily injury. The evidence
that a theft was committed or at least attempted was also suf-
ficient. Various items of property were taken from the per-
son of Anthony Brownlee, including a gold chain, $100 in
cash, and a bag of cocaine. The defendants also obtained
$4,000.00 from Brownlee as a result of their threats to inflict
serious bodily injury.

The evidence was also sufficient to establish beyond a
reasonable doubt that Craig Elias knowingly, intentionally
and with pre-meditation killed Andrew Jones. This case pre-
sented perhaps the clearest evidence that a defendant pos-
sessed the specific intent to kill. According to the testimony
of Matthew Henkel, when Craig Elias was strangling or suf-
focating Andrew Jones, Jones said, “Craig, you’re killing
me.” Elias’s response, “I know,” established that at the
moment that he caused the death of Andrew Jones, he knew
that he was killing him and specifically intended to do so.
Moreover, the conduct leading up to the killing, including the
request for the four-wheel drive vehicle and the fifty pound
weight, was fairly compelling evidence that the intent to kill
the victim was formulated long before the killing took place.
Finally, the exchange among the defendants and Matthew
Henkel described earlier in this opinion sufficiently estab-
lished the elements of intent and premeditation.

Next, Elias claims that trial court erred by precluding
counsel from telling the jury in closing argument the length
or nature of sentence that the immunized witnesses avoided
by cooperating with the prosecution. The jury was fully
aware that Matthew Henkel, Anthony Brownlee and Michael
Latusek avoided any punishment for their roles in this inci-
dent because they agreed to testify against the defendants.
All three defense counsel explored the immunity agree-
ments with the witnesses thoroughly during cross-examina-
tion. They also all touched upon it during their closing argu-
ment. Elias’s trial counsel, in particular emphasized that the
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cooperating witnesses credibility was suspect because they
would receive no punishment for the serious crimes they
admitted to in exchange for their testimony. He said: “These
people, when they come in here, understand that they are
under a grant of immunity. They basically walk away free
with reference to all of the bad things that they have done in
relationship to this case.” (T.T. 1199). He pointed that
Anthony Brownlee not only avoided punishment for the
activities that he admitted to have been involved in with the
defendants but, also, made a deal with regard to charges that
he sold heroin several months after the death of Andrew
Jones, while he was cooperating with the Commonwealth in
this matter. (T.T. 1200). With regard to Matthew Henkel,
Elias’s trial counsel told the jury:

Now, we get to Matt. This is the Commonwealth’s
star witness. This is the individual that had all the
involvement, told you what he did from beginning
to end, told you what he did, what his involvement
was. And what’s going to happen to him? Absolutely
nothing. That man is walking away from this case,
unscathed. That man is going to walk away from
this case, and you heard his involvement, without
any charges being filed against him at all. That
should shock you. That should shock you because of
what that man testified to from that witness stand.

(T.T. 1201). The actual sentences that the witnesses may
have faced had they not been granted immunity and been
convicted was not relevant. The existence of the immunity
agreements allowed the jury to know that the immunized
witnesses had a powerful incentive to testify in a manner
helpful to the Commonwealth. They were instructed by this
Court that among the factors that they could consider in
judging credibility was whether a witness had an interest in
the outcome of the case of a motive that might affect their
testimony. (T.T. 1287). The Court also provided the corrupt
source instruction with regard to the testimony of Matthew
Henkel. (T.T. 1291). The Court is satisfied that counsel was
permitted appropriate latitude in closing argument and that
the jury was aware that the immunity agreements provided
to witnesses in this case could affect the credibility of those
witnesses.

The defense next complained that the trial court erred by
instructing the jury with regard to the testimony of Bruce
Henkel, Sr. and Bruce Henkel, Jr. The Court instructed the
jury that the testimony of these witnesses concerning state-
ments made to them by Matthew Henkel were admitted sole-
ly to impeach the testimony of Matthew Henkel and could
not be considered substantive evidence. This instruction was
entirely appropriate. Bruce Henkel Jr. testified that during a
telephone conversation his brother Matthew told him that
Andrew Jones had been teasing him about being gay and that
if he did not stop he would kill him. (T.T. 1077). Bruce
Henkel, Sr. testified that Matthew admitted to him that he
had killed Andrew Jones. (T.T. 1101). This testimony was
admissible only because it contradicted earlier testimony
from Matthew Henkel. It was properly admitted for its
impeachment value but could not be considered by the jury
as substantive evidence. The statements attributed to
Matthew Henkel by his brother and his father were hearsay.
They were out of court statements offered for the truth of the
matter asserted. As such, they were not admissible unless
they fell under an exception to the hearsay rule. They did
not. Although counsel argued that they were statements
against penal interest, that exception to the hearsay rule is
only applicable when the declarant is unavailable. Pa.R.E.
804 (b) (30).

While prior inconsistent statements are admissible when

the declarant is available, they are generally admitted only
for impeachment purposes. Commonwealth v. Brady, 507
A.2d 66 (Pa. 1986). A prior inconsistent statement may be
offered as substantive evidence, however, if it meets addi-
tional requirements of reliability. Commonwealth v. Lively,
610 A.2d 7, 9-10 (Pa. 1992). Pa.R.E. 803.1. The test is a two-
part inquiry: 1) whether the statement is given under reli-
able circumstances; and 2) whether the declarant is avail-
able; for cross-examination. Commonwealth v. Brewington,
740 A.2d 247 (Pa.Super. 1999), appeal denied, 758 A.2d 660
(2000). With respect to the first prong, that the statement is
given under reliable circumstances, our Supreme Court has
deemed reliable only certain statements; among them is a
statement that is “reduced to a writing and signed and adopt-
ed by the witness.” Lively, supra, at 10. See also Pa.R.E.
803.1(1). With respect to the second prong, cross-examina-
tion, the inconsistent statement itself must be the subject of
the cross-examination in order to satisfy the test.
Commonwealth v. Romero, 722 A.2d 1014, 1017 (Pa. 1999).
The statement purportedly made by Matthew Henkel to his
father was clearly not given under reliable circumstances. It
was not recorded, written and not even revealed until 18
months after it was allegedly made. In fact, it was during the
trial and after Matthew Henkel had testified, been cross-
examined, and excused that defense counsel first proffered
to the Commonwealth and the Court that Bruce Henkel
would so testify.

The Court even permitted defense counsel to recall
Matthew Henkel for the sole purpose of confronting him
with these statements to establish their admissibility as
prior inconsistent utterances. The testimony was offered by
the father of a defendant on trial for criminal homicide.
The circumstances make the statement among the most
unreliable.

Elias’s final claim is that he was deprived of effective
assistance of counsel because trial counsel told the jury in
his opening that his client would testify and then did not call
his client as a witness. To prevail on a claim that counsel was
constitutionally ineffective, the appellant must overcome the
presumption of competence by showing that: (1) his under-
lying claim is of arguable merit; (2) the particular course of
conduct pursued by counsel did not have some reasonable
basis designed to effectuate his interests; and (3) but for
counsel’s ineffectiveness, there is a reasonable probability
that the outcome of the challenged proceeding would have
been different, Commonwealth v. Pierce, 786 A.2d 203, 213
(Pa. 2001). A failure to satisfy any prong of the test for inef-
fectiveness will require rejection of the claim. Id. at 221-22.
If it is clear that a defendant has not demonstrated that coun-
sel’s act or omission adversely affected the outcome of the
proceedings, the claim may be dismissed on that basis alone
and the court need not first determine whether the first and
second prongs have been met, Commonwealth v. Bomar, 826
A.2d 831 (Pa. 2004). The claim is not of arguable merit
because the jury was properly advised that they could not
consider the fact that the defendants did not testify in the
trial. (T.T. 1281). Moreover, the jury was advised that the
arguments of counsel were not evidence and could not be
considered in their deliberations. (T.T. 1283). A jury is pre-
sumed to follow the instruction of the Court. Commonwealth

v. Jones, 668 A.2d 491 (Pa. 1995). In order to find that this
claim possessed merit, the Court would have to ignore this
presumption and conclude that the jury failed to follow the
Court’s instructions.

For the reasons set forth above, the judgment of sentence
should be affirmed.

BY THE COURT:
/s/Manning, J.
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Dated: 12/29/05

1 The designation “TT” refers to the trial transcript and the
numbers that follow refer to the pages of that transcript.

2 (S.T.) Refers to the transcript of the sentencing hearing
held on January 22, 2004.

3 As this claim was not raised in the context of an ineffective
assistance of counsel claim, waiver is not avoided simply
because new counsel raised it on appeal.

Commonwealth of Pennsylvania v.
Andre Harper

Competency to Stand Trial—Expert Opinion Testimony

1. In order to overcome the presumption that a defendant
is competent to stand trial, he must establish his inability to
understand the nature of the proceedings against him and
his inability to participate in his own defense.

2. Defendant could not establish that he was unable to
understand the nature of the proceedings against him where
his own testimony showed that he recognized the attorneys
in the court room and their roles; the nature of the charges
against him; the nature of the proceedings and the role of
the jury.

3. Trial court was required to resolve conflict between
experts concerning defendant’s competency to stand trial
where one expert’s opinion was that the defendant was
incompetent due to his delusional belief that the victim shot
himself and the other expert’s opinion was that defendant
was minimally competent and that his insistence that he did
not shoot the victim stemmed from massive denial.

4. Defendant could not establish that he was unable to
participate in his own defense, where trial court accepted,
as more persuasive, expert witness testimony that defen-
dant suffered from massive denial that he shot the victim,
which did not preclude defendant from cooperating with his
attorney.

(Peter Clyde Papadakos)

Lisa Pellegrini for the Commonwealth.
Robert E. Stewart for Defendant.

CC No. 199314663. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Manning, J., December 29, 2005—The defendant, Andre

Harper, was charged by Criminal Information at the above-
referenced CC Number with one count of Criminal
Homicide. The charges arose out of an incident that
occurred on November 10, 1993. On that date, according to
the evidence presented at trial, the defendant shot and killed
McKeesport Police Officer Frank Miller who had
approached the defendant and ordered him to leave an area
where the defendant had been panhandling. Following the
defendant’s arrest on the date of the shooting, he was com-
mitted to Mayview State Hospital where he remained until
March of 1996, at which time he was deemed competent to
stand trial. There were several competency hearings
between his arrest in November of 1993 and eventual trial in

March of 1996. It was not until the March competency hear-
ing that he was deemed competent to stand trial. At trial, the
defendant was found guilty of First Degree Murder and sen-
tenced to life imprisonment.

New counsel was appointed to represent the defendant on
appeal and counsel claimed that trial counsel was ineffective
in failing to present a mental infirmity defense. The Superior
Court agreed and granted a new trial in a Memorandum
Opinion dated November 10, 1999. The re-trial was delayed
as both parties petitioned the Pennsylvania Supreme Court
for Allowance of Appeal. These petitions were denied by
Order dated May 17, 2000.

The matter was then remanded to this Court and addi-
tional competency hearings were held on December 20, 2000
and January 2, 2001. The Court found the defendant compe-
tent and the defendant’s re-trial commenced on March 11,
2002, following several continuances granted to the defen-
dant for the purpose of retaining the services of the psychia-
trist to testify in his defense. At the conclusion of the trial,
the jury returned a verdict of guilty of First Degree Murder.
The defendant was thereafter sentenced to life in prison on
May 17, 2002.

The defendant’s initial appeal was dismissed when Court
appointed counsel failed to file a brief. Pursuant to a Post
Conviction Relief Act Petition filed by newly appointed
counsel, the defendant’s direct appellate rights were rein-
stated. Pursuant to this Court’s Order, the defendant filed a
Statement of Matters Complained of on Appeal in which he
identified a single issue that he intended to raise before the
Superior Court. He contends that this Court erred in deter-
mining that he was competent to stand trial.

In Commonwealth v. Brown, 872 A.2d 1139 (Pa.
2005) the Supreme Court held:

The defendant is presumed to be competent to
stand trial. [citation omitted] Thus, the burden is
on appellant, to prove by preponderance of the evi-
dence, that he was incompetent to stand trial. In
order to prove that he was incompetent, appellant
must establish that he was either unable to under-
stand the nature of the proceedings against him or
to participate in his own defense.

Id. at 1156.

This Court held two hearings on the defendant’s compe-
tency. At the initial hearing, the defendant testified. At the
subsequent hearing on January 2, 2001 the Court heard tes-
timony from the defendant again as well as from Robert
Wettstein, M.D., a psychiatrist, who testified as a defense
witness, and Christine Martone, M.D., who testified for the
Commonwealth. Dr. Wettstein was of the opinion that the
defendant remained incompetent to testify because of his
delusional belief in the manner in which this killing took
place. According to Dr. Wettstein, the defendant honestly
believed that the victim had actually shot himself. (H.T .21).1
Dr. Wettstein described this delusion as follows “My conclu-
sion was that this was delusional, a fixed false belief. It was
not something he was making up on his own, it was not some-
thing he was lying about. He generally believed that this
death occurred by suicide” (H.T. 21). Dr. Wettstein
described his diagnosis:

I believe Mr. Harper has schizophrenic illness,
undifferentiated type, as he has had for many
years. He has very low I.Q., borderline intellectual
functioning. His ability to verbalize is severely
impaired. His ability to reason and abstract is
severely impaired. And there are a number of
issues which impair his capacity to stand trial and
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assist in his representation.
(H.T. 23).

Dr. Wettstein concluded that because of the defendant’s
severe impairment he was not competent to stand trial. He
based this belief that the defendant was not competent on the
defendant’s inability to assist counsel in presenting a
defense. This inability was the result, according to Dr.
Wettstein, of the defendant’s delusional belief regarding the
death of Officer Miller. Dr. Wettstein went on to conclude
that this delusional belief prevented Dr. Wettstein from
being able to properly evaluate the defendant and offer an
opinion regarding his mental infirmity or insanity at the time
of trial. (H.T. 24-29).

The Commonwealth then presented Dr. Christine
Martone, a psychiatrist affiliated with the Allegheny County
Behavior Clinic. She has examined the defendant on a num-
ber of occasions since 1993 and also evaluated him in the
month prior to the competency hearing. She stated,

At the time of my evaluation he was able to tell me
what he was charged with and what situation he
was in at the current time in terms of a new trial
being awarded. He did indicate that in the last trial
he was given life.

I went through a formal mental status with a num-
ber of questions. I did find that his font of infor-
mation and his ability to do calculations was com-
promised but he did have some ability that was
intact.

When I was testing his concentration, he could not
do serial 7’s or serial 3’s but he was able to count
backwards from twenty and spell the word
“world” forward and backward but transposing
one letter. He was unable to interpret Proverbs,
which is a test we use for abstraction. I then went
to putting simple objects into categories. He was
able to do some but not the more complex ones,
which indicates he has some abilities to abstract
out but on a simple basis. His thoughts were logi-
cal and coherent. There was no evidence of loos-
ened associations or flights of ideas. Outside of his
account of the arrest, there was no other evidence
of hallucinations or delusions. He was appropriate
in the interview. He was able to identify his place
in the Criminal Justice System and tell me what
he was accused of and giving me the same account
he has in the past. He was able to define the role
of the various Courtroom personnel except for the
District Attorney, which he did identify as some-
body who is not on his side. That was in
September. In December he was able to remedy
that part of the evaluation. He was able to tell me
that the District Attorney—what the District
Attorney did.

He is not on any medications, as Dr. Wettstein indi-
cated. My diagnosis is chronic and undifferentiated
schizophrenic in fragile remission, history of drug
and alcohol abuse, low intellectual functioning. I
did not have the I.Q. available. I heard it was 74. It
goes along with what I was saying somewhere
between borderline and mild mental retardation.

(H.T. 46-47).

With regard to the defendant’s account of the crime, Dr.
Martone commented:

“In my opinion, this account represents massive
denial on his part. It does not mean that this is

faked or manipulative. He himself believes this
account, but it is not on the basis of delusion but on
his being unable to accept in his own mind—the
enormity of what has happened.”

(H.T. 48).
When asked her ultimate opinion regarding his competence,
Dr. Martone stated that, in her opinion, “he understands the
charges against him and is able to cooperate with an attor-
ney and meet at least the minimum standards of competen-
cy.” (H.T. 51).

This Court was faced with the conflicting opinion of two
qualified experts. Dr. Wettstein, a well-respected member of
the psychiatric community who frequently testifies in this
Court, was of the opinion that the defendant was not compe-
tent based upon his delusional belief that Officer Miller shot
himself. Dr. Martone, also well known to this Court, believed
that the defendant met the minimum standards of competen-
cy. She acknowledged that the Defendant was maintaining
that he did not kill the victim and that he held this belief hon-
estly. She did not, however, attribute this belief to delusional
thinking, as did Dr. Wettstein.

In determining that the defendant was competent, this
Court found that Dr. Martone’s testimony was more persua-
sive. To the extent that Dr. Martone’s testimony differed at
all from Dr. Wettstein’s, the Court accepted Dr. Martone’s
testimony over that of Dr. Wettstein’s and based its determi-
nation that the defendant was competent on that testimony.
Dr. Martone believed that the defendant was competent,
although minimally so, and did not agree with Dr. Wettstein’s
conclusion that the defendant’s account of the crime was
delusional, although agreeing that it was factually inaccu-
rate and honestly held by the defendant. The Court was also
persuaded by the testimony of the defendant. He was able to
identify his attorney and his attorney’s role in the proceed-
ings. He was also able to identify the prosecutor and knew
what her role was in the proceedings. He knew that it was
the prosecutor’s job to “try to convict him.” (H.T. 5). He
knew that he was accused of killing a police officer by the
name of Frank Miller. He also knew that the District
Attorney would bring in witnesses who would testify as to
what happened. He also understood that there would be
jurors sitting in the box in the Courtroom who would decide
whether or not he had shot Officer Miller.

The opinion of Dr. Martone was that the defendant’s
inability to acknowledge what occurred during his interac-
tion with Officer Miller was not derived from delusion think-
ing but, rather, from his inability to accept what he had done.
A defendant’s refusal to accept responsibility for his offense,
whether it is based upon the knowledge that he did commit
the offense and simply refuses to accept the responsibility
for it or is based upon a subconscious refusal to come to
terms with the offense, is not a basis for finding a defendant
is incompetent because he cannot cooperate with his attor-
ney. The testimony of the defendant established that he
understood the nature of the proceedings against him and
could participate in his own defense. The fact that his abili-
ty to participate was hampered by his refusal to acknowl-
edge the offense is not basis for finding that he was not able
to cooperate with counsel. Because this Court based its
determination that the defendant was competent on the
credible and competent testimony of Dr. Martone, it was suf-
ficiently based upon the evidence and should not be reversed
on appeal.

BY THE COURT:
/s/Manning, J.

1 The designation “H.T.” refers to the Hearing Transcript of
the competency hearing held on January 2, 2001.
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Commonwealth of Pennsylvania v.
William Scott Majors

Conflicting Theory Rule—Sufficiency of Evidence—

Expert Testimony—Ineffective Assistance of Counsel

1. Prosecution based on theory of a single act of digital
anal penetration does not violate the “conflicting theory”
rule in Commonwealth v. Wong Knee New, 354 Pa. 188, 47
A.2d 450 (1946) simply because physical evidence may sug-
gest more than one sexual assault.

2. Four year old victim’s credible testimony of a single act
of digital anal penetration combined with physical evidence
consistent with the victim’s description of what occurred
was sufficient evidence to support guilty verdicts for aggra-
vated indecent assault, indecent assault and corruption of
morals of a minor.

3. Certified Pediatric Nurse Practitioner, who had
Master’s Degree in Nursing along with more than ten years
of experience working in pediatric emergency rooms was
qualified to give her expert opinion on the significance of the
physical findings she found during her examination of the
victim. The expert’s conclusions of penetration were admis-
sible to support the Commonwealth’s prosecution and were
not rendered inconsistent with the Commonwealth’s prosecu-
tion since the expert did not state that the physical evidence
could only support a finding of repeated acts of penetration.

4. The failure to use a report indicating that the victim
had blood in her stool approximately two weeks prior to her
examination could not be the basis for a finding of ineffec-
tive assistance of counsel where the expert witness did not
rely on the report to develop her opinion and where the
expert testified that her opinion would not have changed
even if she had been advised that the victim had a history of
bowel movement problems or constipation prior to her
examination.

(Peter Clyde Papadakos)

Elliot Howsie for the Commonwealth.
Patrick J. Thomassey for Defendant.

No. CC200104080. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Manning, J., December 29, 2005—The defendant, William

Scott Majors, was charged by criminal information with one
count each of Aggravated Indecent Assault (18 Pa.C.S. §3
125); Indecent Assault (18 Pa.C.S. §3126(a)(7)) and
Corrupting the Morals of a Minor (18 Pa.C.S. §6301(a)(1)).
The defendant proceeded to a non-jury trial before this
Court on May 21 and 22, 2003. At the conclusion of the evi-
dence and the following of the closing summation by the
attorneys, the Court adjudged the defendant guilty at all
three (3) counts. The defendant appeared for sentencing on
March 29, 2004. It should be noted that the defendant’s sen-
tencing was postponed because the defendant retained new
counsel, current appellate counsel, and raised several mat-
ters post-trial. The defendant raised in a post-trial motion
claims that the evidence was insufficient to support the ver-
dict and that trial counsel was ineffective for failing to pres-
ent expert testimony to rebut the Commonwealth’s theory.
These post-trial motions were denied at the time of sentenc-
ing and the Court then imposed a sentence of two (2) years
intermediate punishment at Count I, the Aggravated
Indecent Assault count. The first ten months of the interme-
diate punishment were to be served on restrictive intermedi-

ate punishment. An eight (8) year period of probation was
imposed to run consecutively to the two (2) year period of
intermediate punishment. The Court imposed no further
penalty for the remaining counts by reason of this sentence
at Count I. The defendant the day after filed a timely Notice
of Appeal. The Court directed the defendant to file a Concise
Statement of Matters Complained of on Appeal. The filing of
this statement was delayed due to the unavailability of the
transcripts. The defendant then filed a Nunc Pro Tunc Rule
1925(b) Statement on December 20, 2005, which this Court
has accepted as being timely filed given the difficulty in
locating one of the transcripts of these proceedings. In that
Concise Statement the defendant raises the following claims:

1. The Court erred in finding Melane Colwell com-
petent to testify as an expert in general and in par-
ticular because her testimony was inconsistent
with the Commonwealth’s theory of the case;

2. The Commonwealth presented conflicting theo-
ries in violation of the dictates of the Pennsylvania
Supreme Court in Commonwealth v. Wong Knee

New, 47 A.2d 450 (Pa. 1946);

3. That the evidence was insufficient to establish all
of the elements necessary to prove the defendant
guilty beyond a reasonable doubt;

4. That the evidence was not sufficient; and that

5. Trial counsel was ineffective for failing to submit
to the Court a written report from Dr. Holly Davis
concerning the presence of blood in the victim’s
stool two weeks prior to the examination of January
4, 2001.

Before turning to the issues the defendant raised, it is
necessary to summarize the facts presented at trial. The evi-
dence established on January 3, 2001 the victim’s mother
reported to Zone 3 police officers that her daughter, age 4,
had returned from daycare and stated “that Mr. William put
his finger in my bum.” The victim told the responding offi-
cer the same thing. The victim was then taken to Children’s
Hospital for an examination. When the mother undressed
her for the examination she noticed that the child was not
wearing any underwear, which was unusual.

At Children’s Hospital during the interview with repre-
sentatives of Children’s Hospital the victim stated “Mr.
William put his hand down my pants and put his finger in my
bum. It hurt.” Physical examination revealed the presence of
a healing laceration on her anus. The nurse practitioner who
conducted the examination testified that the tone of the anus
was abnormal and that there was erythema present. She stat-
ed that, in her opinion, these diagnostic findings were consis-
tent with sexual assault via digital anal penetration (T.T.,
522, 2003; 5-8). The defendant took the stand in his own
defense. He denied that he would ever touch the victim
improperly although he did acknowledge that there were
several occasions where he was alone with the victim and
other children as they napped in the afternoon at the daycare
center where this incident occurred.

The defense first claim is that the Court erred in permit-
ting Melane Colwell to testify as an expert in this matter. The
defendant contends that she was not competent to testify
and, more importantly, that her testimony was inconsistent
with the Commonwealth’s theory in that the
Commonwealth’s theory was that there was a single penetra-
tion while her testimony was consistent with there being
serial penetrations. Turning first the issue of competency,
the admission of expert opinion evidence is a matter left
within the sound discretion of the trial Court.
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Commonwealth v. Synder, 385 A.2d 588 (Pa. Super. 1978). A
decision to admit testimony will only be reversed on appeal
where the Appellate Court finds an abuse of discretion.
Expert testimony is proper when it is offered by a witness
with any “reasonable pretension to special knowledge on the
subject under investigation.” Commonwealth v. Stallworth,

781 A.2d 110, 121 (Pa. 2001). The evidence established that
Ms. Colwell was a nurse practitioner, having been so
employed at Children’s Hospital since 1999. She possesses
Bachelor’s of Science and Master’s Degree in nursing and is
certified as a pediatric Nurse practitioner. (T.T., 52203:2).
She also received on the job training and attended classes in
conference related to pediatric sexual assault in her more
than ten (10) years experience working in pediatric emer-
gency rooms. She has testified previously as an expert in
Allegheny County, Washington County, Venango County,
Indiana County and either Butler or Beaver County, she
could not remember specifically which (T.T., 52203:3). The
Court is satisfied that this witness’ educational and work
background provided her with the qualifications to offer an
opinion with regard to the significance of the physical find-
ings she found on the physical examination of the victim.
Accordingly, the Court did not error in permitting her to tes-
tify as an expert. With regard to the claim that this witness
should not have been permitted to testify because her testi-
mony was inconsistent with the Commonwealth’s theory, this
claim is likewise without merit. The expert did not testify
that the penetrations had to have been repeated. Specifically,
she testified, in response to counsel’s question that the phys-
ical changes were not consistent with a single penetration,
Ms. Colwell testified:

“It can be. Generally, when I work, what I have
seen is when kids have dilation generally there has
been a history of more chronic penetration… she
did not have scars, anal scars, or anything like that.
She just had two lacerations. The only thing it could
be, possibility of more than one time, is the fact that
she had the dilation.”

(T.T., 52203:10)

This passage reveals the Nurse Colwell’s opinion was that
the presence of the dilation and the changes of the tone of the
anus were more consistent with repeat penetrations but she
did not state within a reasonable degree of medical certainty
that it had to have been from repeat penetrations. Her testi-
mony was that there was at least one penetration of an object
that resulted in the lacerations and that it had occurred with-
in two weeks or so of her examination of January 4, 2001.
Accordingly, the claim that this witness’ testimony did not
support the Commonwealth’s theory is erroneous.

The defendant also claims that the Commonwealth pre-
sented “conflicting theories” and that having offered two
conflicting theories, they prove neither. The Defendant
relies on the case of Commonwealth v. Wong Knee New, at 47
A.2d 450 (Pa. 1946). The Defendant’s reliance on that case is
misplaced. The Commonwealth did not present two separate
theories in this matter. Their theory was on or about October
3, 2001 the defendant inserted his finger in the victim’s anus
for sexual gratification. Although they had a statement from
the four-year old victim that it has just happened as well as
her statement that it only happened once, their theory was
not limited to a single incident of sexual assault. Moreover,
simply because the physical evidence suggests that the sex-
ual assault may have occurred on more than one occasion
does not mean that the Commonwealth was presenting two
different theories. They presented evidence in the form of a
prompt complaint from the victim that the defendant had
inserted his finger into her rectum. That prompt complaint

was followed up immediately with a physical examination
that showed physical signs consistent with her statement. As
the Commonwealth presented only one theory and the Court
based its verdict upon that theory, this claim must fail. In the
next two claims the defendant suggested the verdict was
against the weight of the evidence and/or not supported by
sufficient evidence. As this Court has set forth at length
above, the evidence that was presented was sufficient to
prove each and every element of the offenses beyond a rea-
sonable doubt. The victim’s credible testimony combined
with the physical evidence consistent with her description of
what occurred was sufficient enough to meet the
Commonwealth’s burden in this case.

Finally, the defendant contends that trial counsel was
ineffective for failing to “use” a report from a Dr. Holly
Davis which apparently indicated that the victim had blood
in her stool approximately two weeks prior to the examina-
tion on January 4, 2001. While it is difficult for a Court to
address an ineffectiveness claim without the opportunity to
hear evidence concerning that claim, the Court believes that
the record in this case reveals that counsel was not ineffec-
tive in this regard. First, the report itself would not have
been admissible. The Commonwealth’s expert, Melane
Colwell testified that she did not rely on that report in devel-
oping her report in offering testimony at trial (T.T., 52203:6).
Accordingly, that report was not admissible at trial. In addi-
tion, on cross-examination defense counsel asked Ms.
Colwell whether her opinion would change had she been
advised of any history of bowel movement problems or con-
stipation. She indicated that would not change her opinion.
Accordingly, the report of Dr. Davis, even if it did contain
references to blood in the stool of this child, that report
would not have been useful in cross-examining this witness.
To the extent that the report contains some other informa-
tion that would have been helpful to the defendant, as that
report is not before this Court for consideration, it is impos-
sible for this Court to address with any greater specificity
this issue. For the reasons set forth above, the judgment of
sentence should be affirmed.

BY THE COURT:
/s/Manning, J.

Commonwealth of Pennsylvania v.
Melvin Syallen Taylor

Sentencing Factors—Ineffective Assistance of Counsel

1. Defendant was sentenced to maximum minimum sen-
tence of 150 to 300 months imprisonment following convic-
tion on charges of Aggravated Assault, Recklessly
Endangering Another Person and Endangering the Welfare
of Children.

2. Challenge to maximum minimum sentence would not
be sustained where trial court’s sentence was based on
severity of offense, impact crime had on victim and defen-
dant’s prior criminal conduct. Trial court determined that
the vicious beating of defendant’s three year old victim in
this case, which left victim crippled for life coupled with
defendant’s serious criminal history of convictions of
Involuntary Manslaughter and Heroin Possession and fail-
ure to rehabilitate himself following those convictions, jail
time and probation periods required the imposition of the
maximum minimum sentence permitted under the law.



page 94 volume 154  no.  8Supplement to The Lawyers Journal

3. Claim that trial counsel was ineffective for failing to
present evidence at the sentencing hearing concerning
defendant’s mental retardation could not be reviewed with-
out supporting facts and where record showed that Pre-
Sentence Investigation Report and Behavior Clinic Reports
failed to note any mental illness in defendant’s educational
background or employment history.

(Peter Clyde Papadakos)

Daniel Cuddy for the Commonwealth.
David Obara for Defendant.

No. CC 200107934. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Manning, J., December 29, 2005—The defendant, Melvin

Syallen Taylor, was charged by criminal information at CC
200107934 with, at Count One, Aggravated Assault (18 Pa.
C.S.A. §2702 (a)(1)); at Count Two, Recklessly Endangering
Another Person (18 Pa.C.S.A. §2705); and, at Count Three,
Endangering the Welfare of Children (18 Pa.C.S.A. §4304).
The matter proceeded to trial before this Court without a
jury on August 28, 2003. At the conclusion of the trial the
defendant was adjudged guilty at all counts. On November
18, 2003 the defendant was sentenced at Count One to not
less than 120 nor more than 240 months; at Count Two, to no
further penalty; and, at Count Three, to not less than 30 nor
more than 60 months. The sentences were directed to run
consecutively with one another for an aggregate term of
incarceration of not less than 150 nor more than 300 months.
The defendant filed a timely Notice of Appeal. The Court
ordered the defendant to file a Concise Statement of Matters
Complained of on Appeal Due to the unavailability of the
sentence transcript, the Defendant requested and was grant-
ed an extension of time to file the Concise Statement. The
Concise Statement was filed on June 24, 2005. In the
Statement, the defendant avers that although he had ordered
the sentencing transcript, it had not been filed as of the fil-
ing of the Concise Statement. The defendant based its sen-
tencing claims on the recollection of trial counsel. By sepa-
rate Order, the Court Reporter has been directed to complete
and file the sentencing transcript within fourteen days of the
date of that Order. To avoid further delay, however, the Court
will address the claims raised in the Concise Statement.

The defendant contends in his Concise Statement that the
Court erred in the following particulars:

1. The sentence was unreasonable, excessive and
an abuse of discretion because the Court failed to
put sufficient reasons for imposing consecutive
sentences, each of which constituted the maximum
term of imprisonment allowed by law, and which
falls substantially above the aggravated range of
the guidelines; and focused solely on the serious-
ness of the offense, and on duplicative factors used
to calculate the offense gravity score and to trigger
the application of a mandatory sentence;

2. The Court erred in not giving credit for time
served awaiting trial and sentencing; and

3. Counsel was ineffective for failing to present
mitigation evidence of mental retardation at the
sentencing proceedings.

The Court will address the defendant’s claim in the order in
which he has raised them. First, however, a brief review of
the facts underlying the defendant’s offenses is necessary.

Sandra Herr, M.D., a pediatric emergency medicine
physician at Children’s Hospital of Pittsburgh, testified that

on April 23, 2001, a three year old female, Aujanae Bruce,
was brought to Children’s Hospital. She described her
injuries:

DR. HERR: Yes. She initially had a CT scan of her
brain which revealed subdural hemorrhage, inter-
brachial hemorrhaging or bleeding into substance
of the brain as well as significant cerebral edema
or swelling of the brain.

We also did x-rays of her entire body called a skele-
tal survey, along with an abdominal CY scan, both
of which revealed right and left pelvic fractures. In
addition to that, we did eye exams to look for bleed-
ing in the back of the eye, and revealed bilateral
retinal hemorrhages, in the left eye, actually the
retinal layers had been separated from the back of
the eye, which is called retinal detachment.

(N.T., 8/26/03; pp. 15-16). Dr. Herr also viewed and authenti-
cated several photographs taken of the child upon her admis-
sion. These photographs were admitted as Commonwealth
Exhibits 1 through 6. Exhibit 1 showed abrasions to the
child’s right forehead and bruising and swelling around her
right forehead, her middle forehead and her eyes. (N.T.,
8/26/03; p. 13). Exhibit 2 revealed bruising and petechia
(described as small blood spots) on the back of her ear and
the side of her head. Exhibit 3 showed multiple bruises in the
form of parallel lines over her knees, thighs and upper legs,
as well as on her arms and hands. (N.T., 8/26/03; p. 13).
Exhibit 4 was also of her legs. It showed the pattern of bruis-
ing over the legs depicted in Exhibit 3 and also revealed
scabbed and healing loop marks and lesions on her lower
legs. (N.T., 8/26/03; p. 13). Exhibit 5 was a close-up view of
the scabbed and scarred loop marks of the lower legs and left
thigh. (N.T., 8/26/03; p. 13). Finally, Exhibit 6 showed
scabbed and scarred loop marks on her right foot and gener-
al bruising on both feet. (N.T., 8/26/03; p. 14). The bruises on
the lower legs with the associated scabbing were older. The
majority of the bruising, however, evolved within twenty-
four hours of her hospitalization. (N.T., 8/26/03; p. 29). The
pattern of the bruising on the legs was indicative of the
infliction of a high degree of force rapidly on the skin, usual-
ly through the striking of the child with an implement or
devise. (N.T. 8/26/03; p. 34).

Dr. Herr opined that the severe brain injury she noted
was caused by the infliction of a severe degree of force that
caused the head to rapidly accelerate and decelerate. (N.T.,
8/26/03; p. 20). The rapid movement caused the brain to
strike the inside of the skull, causing bleeding and injury to
the brain. She stated that the child would have become
immediately symptomatic upon suffering these injuries and
that anyone caring for her would notice a change in her men-
tal status. (N.T., 8/26/03; p. 21). These injuries could not have
occurred as the result of a fall. (N.T., 8/26/03; pp. 21-22). She
described the bilateral pelvic fractures as being highly
unusual and resulting from the infliction of a great deal of
crushing force on the pelvic region. (N.T., 8/26/03; p. 21). She
noted that the child had suffered a stroke shortly after birth
that caused right sided weakness that was being treated with
physical therapy. None of the injuries she described, howev-
er, were related to that incident. These new injuries, she
said, would result in significant neurological dysfunction in
addition to any impairment of function that resulted from the
stroke. (N.T., 8/26/03; p. 23). Finally, she testified that the
injuries were absolutely inconsistent with an accidental
injury. (N.T., 8/26/03; p. 24).

Fifteen year old Eryka Tolliver testified that she lived
with the defendant and the victim at the time of these offens-
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es. The night before Aujanae was taken to the hospital, she
heard the defendant inflict a beating on the three year old
because she did not want to leave her grandmother’s house
and cried. According to Eryka, the defendant twice took
Aujanae into the bathroom. She heard Aujanae screaming
and the sound of a belt repeatedly striking flesh. (N.T.,
8/26/03; pp. 41-42.) When Aujanae came out of the bathroom,
Eryka observed cuts on her arms. (N.T., 8/26/03; p. 44).
According to Eryka, the defendant beat Aujanae on a nearly
daily basis, often because this disabled child would wet her-
self or her bed.

The next morning, Eryka and her brother left for school.
Her mother had already left, which left Aujanae in the sole
care and custody of the defendant. (N.T., 8/26/03; p. 46). When
she returned home from school, Eryka noticed that there was
“throw-up” on the floor. The defendant told her that Aujanae
had become sick and had been taken to the hospital.

Gwendolyn Tolliver also testified. She said that the defen-
dant was her boyfriend and lived with her, her children and
her granddaughter, Aujanae. While at work on April 23, 2001
she received a message that there was an emergency at
home and that she needed to come home. She called and
spoke with the defendant who told her that Aujanae was sick
and she needed to come home. She immediately went home
and upon arriving found Aujanae lying facedown on her bed.
She was unresponsive and lethargic. (N.T., 8/26/03; p. 54).
She picked her up to take her to the hospital when she
encountered the defendant. He explained that Aujanae just
threw up and started to pass out.

Ms. Tolliver and the defendant drove her to West Penn
Hospital where she was initially treated before being trans-
ferred to Children’s. Before she left for Children’s, the
defendant left West Penn without telling her where he was
going. He eventually called to tell her that he was going
home to meet the other children. (N.T., 8/26/03; p. 56). She
said that she saw Aujanae the night before and that morning
before she left for work and she appeared to be fine. (N.T.,
8/26/03; p. 57).

The final witness was Pittsburgh Detective Dennis
Logan. According to Detective Logan, the defendant admit-
ted that he had beaten the victim twice on the day of her hos-
pitalization, once in the morning and later in the day. He also
admitted to grabbing and shaking her “firm and hard.” He
explained that he did this to discipline her.

The defendant claims that the sentence imposed was an
abuse of discretion and that the Court failed to place on the
record sufficient reasons for departing from the guidelines.
The Court sentenced the defendant to the maximum mini-
mum term of incarceration on Counts one and three. It did so
based on the severity of the offense, the impact it had on the
victim and the defendants’ criminal history. The acts com-
mitted by this defendant were among the cruelest the Court
has ever heard described in a courtroom. He repeatedly and
viciously beat a three and one half year old child with a belt.
He struck her with such force that she had bruises and
lesions on her legs. This beating also resulted in fractures to
both sides of her pelvic region. He also shook her with such
force that she suffered hemorrhaging in her brain. The evi-
dence revealed that his reason for doing so was that she
cried because she did not want to leave her grandmother’s
house and because she still had accidents in which she wet
herself. Compounding the brutality of his conduct was the
fact that this innocent child was disabled, having suffered a
stroke shortly after her birth. He preyed on the weakest
member of society. He also profoundly changed the future
course of her life with his acts. Contained in the pre-sen-
tence report is the victim impact statement prepared by
Judy Demko, who has served as Aujanae’s foster mother

since August 8, 2001. Ms. Demko describes, in heartbreaking
detail, the effect the defendants’ crimes had on Aujanae:

…When I first visited Aujanae, she was the most piti-
ful child I had ever seen. She lay lifeless in a crib
unable to sit, roll over, or move independently. She
barely had the strength to whisper. Aujanae was
three years old. This is the time in a child’s life where
she is learning, exploring, and using language to
communicate. Aujanae could do none of these things.
She was like a rag doll. The lightest touch or the sim-
plest movement caused her severe pain.

Following her discharge from the Children’s
Institute, Aujanae continued to have pain. In addi-
tion to the pain, she started having nightmares. She
would awaken numerous times throughout the
night, every night, whimpering, “Please don’t hit
me. Please don’t hurt me no more.” Pain and night-
mares were not the only scars Aujanae would suf-
fer. She had to endure injections twice a day to pre-
vent blood clots from traveling to her brain and
heart. Her tiny body was so emaciated that I had to
take special care not to spike a bone while injecting
her limbs. Providing nourishment posed numerous
problems. Any liquids she took had to be thickened.
Solid food needed to be pureed to prevent aspira-
tion of the food into her lungs. She was forced to
endure physical therapy several times daily in an
attempt to loosen her stiffened muscles. Her right
arm is contracted and paralyzed as the result of her
injuries. Both of her lower extremities have also
been affected. She receives Botox injections every
three months in an effort to increase her move-
ment. Her legs have been casted on two separate
occasions in an attempt to stretch and loosen her
heel cords.

Aujanae is five years old today and unable to walk.
She has no balance or coordination. She remains in
diapers. She has undergone bilateral eye surgery to
repair damaged muscles as a result of her beating.
She has been diagnosed with cerebral palsy. She is
now developmentally delayed. Aujanae is unable to
attend a public school. She is unable to run, and
jump and play with her peers. Instead, she will
attend a special school over one hour away from
our home, five days a week. There she can receive
specialized care and education.

Recently, Aujanae underwent an MRI brain scan,
which revealed an excess of fluid within the ventri-
cles in her brain. The physicians aren’t able to tell
me what the long-term effects of this will be.

After being in my care for over two years, Aujanae
can now sit independently for short periods of time.
She is able to feed herself with her left hand. She
rolls over and scoots on the floor. She is able to tol-
erate liquids and doesn’t need daily injections.
Aujanae still wears bilateral leg braces and a brace
on her right arm. Her right arm remains paralyzed.
She cannot stand or walk independently. She utilizes
a wheelchair for mobility. The saddest times are
when my grandchildren are over and Aujanae asks,
“When can I run Mommy? I roller skate someday?”

Memories and fears from the beating sustained by
Melvin Taylor continue to haunt this innocent
child. Each day, several times a day, I need to reas-
sure her that she is safe and that Melvin can’t hurt
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her anymore.

42 Pa.C.S.A. §9721 (b) provides the general standards for the
imposition of sentence:

In selecting from the alternatives set forth in sub-
section (a) the court shall follow the general princi-
ple that the sentence imposed should call for con-
finement that is consistent with the protection of
the public, the gravity of the offense as it relates to
the impact on the life of the victim and on the com-
munity, and the rehabilitative needs of the defen-
dant. The court shall also consider any guidelines
for sentencing adopted by the Pennsylvania
Commission on Sentencing and taking effect pur-
suant to section 2155 (relating to publication of
guidelines for sentencing). In every case in which
the court imposes a sentence for a felony or misde-
meanor, the court shall make as a part of the
record, and disclose in open court at the time of
sentencing, a statement of the reason or reasons for
the sentence imposed. In every case where the
court imposes a sentence outside the sentencing
guidelines adopted by the Pennsylvania
Commission on Sentencing pursuant to section
2154 (relating to adoption of guidelines for sentenc-
ing) and made effective pursuant to section 2155,
the court shall provide a contemporaneous written
statement of the reason or reasons for the deviation
from the guidelines.

The Court followed these standards. This Court imposed the
sentence that it did after considering the need to protect the
public, the rehabilitative needs of the defendant and the
gravity of the offense as it relates to the impact on the life of
the victim and on the community. The public needed protec-
tion from this defendant. He was still serving a period of pro-
bation for the crime of Involuntary Manslaughter when he
committed these offenses. He had already caused the death
of another person through violent means. He did not comply
with the conditions of his parole on that offense and was
recommitted to serve the balance of the sentence before he
was released and began to serve the probation also imposed
for that offense. The instant offense was the second time that
he violated that probation, having pleaded guilty to posses-
sion of heroin and resisting arrest at CC 199911648. The
defendant demonstrated an unwillingness to conform his
conduct to the requirements of the law and, as a result, one
person is dead and another, an innocent child, is disabled for
life. Clearly, the protection of the public required that this
defendant be removed from law abiding society for as long
as possible.

The rehabilitative needs of the defendant were also con-
sidered. His failure to rehabilitate himself since his convic-
tion of Involuntary Manslaughter in 1994 was taken into
account in weighing this sentencing principle. The Court
concluded that this principle must be secondary to the pro-
tection of the public and to the gravity of the offense.

This third consideration, the gravity of the offense as it
relates to the impact on the life of the victim and the commu-
nity, weighed most heavily with this Court in fashioning the
sentence. As set forth in the excerpt from the Pre-Sentence
Report, the impact of this offense on the life of this victim is
nearly immeasurable. Her life and the lives of those who
care for her have been changed forever. She will never
recover from her injuries. Although the Court was certainly
aware that the victim suffered pre-existing disabilities relat-
ed to the stroke that she suffered upon her birth, it was clear
from the evidence presented at trial, that the savage assault

inflicted on her by the defendant compounded her problems
exponentially.

The offense will also impact the community. She is cur-
rently in the care of a Foster Parent. She will likely be sup-
ported by the rest of society at least through her childhood,
and, perhaps, into her adult life. The expense of caring for
her and providing her medical treatment will have to be
borne by the community.

A consideration of these general principles required this
Court to impose the maximum sentence upon this defendant.
Society needed protection from him; he has demonstrated
that he is not likely to be rehabilitated; and, most important-
ly, he needed to be punished for committing the gravest of
offenses on the most innocent and helpless of victims and for
forever altering the course of her life.

The Court also complied with the requirement that it
state on the record at the time it imposed the sentence the
reason for the sentence. Because the defendant did not
secure the transcript of the sentencing hearing, the Court
cannot reproduce verbatim what it told the defendant at that
hearing. This Court does, however, have a vivid memory of
these proceedings and recalls telling the defendant that it
was imposing the sentence for reasons consistent with those
set forth in this opinion. The Court also placed its reasons for
exceeding the aggravated range in writing on the Sentencing
Guideline Form, when it wrote: “Extremely serious
offense—child victim paralyzed by defendant.” For these
reasons, the defendant’s first claim regarding the sentence is
without merit.

The second claim, that the Court did not give the defen-
dant credit for time served while awaiting trial, is without
merit because the record establishes that the defendant was
given the appropriate credit. On the Allegheny County Court
of Common Pleas Criminal Division Form 6 b, the effective
date of the sentence was set at April 24, 2001, the day of the
defendant’s arrest. Accordingly, the defendant was given
credit back to the date of his arrest which was all the credit
he was legally entitled to receive.

Finally, the defendant claims that counsel was ineffective
for failing to present evidence at the sentencing hearing con-
cerning the defendant’s mental retardation. It is impossible
for this Court to address a claim like this, raised without any
factual basis. The Court would note, however, that the record
before this Court at sentencing included the Pre-Sentence
Investigative report and two reports from the Allegheny
County Behavior Clinic. The PSI reported that he had grad-
uated from high school, had held jobs and had passed an
entrance examination for the United States Army in 1993.
The Behavior Clinic reports also failed to note any mental
infirmity consistent with the claim that he was mentally
retarded. Accordingly, based on the record before this Court
at the time of sentencing, the claim that counsel was ineffec-
tive for failing to present evidence of the defendant’s mental
retardation is without merit.

BY THE COURT:
/s/Manning, J.
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Commonwealth of Pennsylvania v.
Thomas McCullum

Death Penalty Cases—Ineffective Assistance of Counsel—

Time Barred Petitions for Relief—Exceptions to Time

Barred Petitions—Mental Illness Claims—Supreme Court

Cases Declaring New Constitutional Rights—Definition of

and Test to Establish Mental Retardation—Burden of Proof

1. Where the court determined that claims were time
barred, it nevertheless considered merits of claims, in the
interest of justice and judicial economy, determining that the
claims were not entitled to a hearing and disposed of petition
by offering a brief explanation for its reasons in denying Post
Conviction Relief Act (PCRA) relief.

2. Allegation that penalty phase counsel was ineffective for
failing to present sufficient evidence of defendant’s history of
mental illness as a mitigating factor was granted a hearing under
the exception to time-barred PCRA petitions (42 Pa.C.S.A.
Section 9545 (b)(1)(ii)). Where defendant could not establish that
there were additional “facts” concerning his mental illness avail-
able to penalty phase counsel that were not used at the penalty
phase, his claim of ineffective assistance would be denied.

3. Allegation that defendant’s death sentence was imper-
missible pursuant to the United States Supreme Court’s deci-
sion declared in Atkins v. Virginia, 122 S.Ct. 2242 (2002)
would be reviewed and granted a hearing under the excep-
tion to the requirement that PCRA petitions be filed within a
1 year time period, providing relief in cases where the right
asserted is a constitutional right that was recognized by the
United States Supreme Court after the one year time period
expired and which is held by the court declaring the right to
apply retroactively. (Pa.C.S.A. Section 9545(b)(1)(iii)).

4. United States Supreme Court decision in Atkins v. Virginia

declaring that the imposition of the death penalty upon mental-
ly retarded persons violates the Eighth Amendment provisions
against cruel and unusual punishment was the announcement
of a new right, retroactively applied to defendant’s sentence of
death, entitling him to a PCRA hearing.

5. In the absence of any guidance from the United States
Supreme Court, Pennsylvania Supreme Court, or the Legislature
on a definition for mental retardation or a procedure to establish
same, reviewing trial court adopted definition for mental retar-
dation and fashioned procedure to review such claims.

6. Court looked to three-pronged definitions propounded
by the American Association on Mental Retardation
(AAMR) and the American Psychiatric Association (APA)
and adopted it as the definition for mental retardation, pre-
dicting that this definition would most likely be approved by
the Pennsylvania Legislature when it acts on the issue.

7. In establishing mental retardation, a defendant must be
able to establish: 1. Sub average intellectual functioning evi-
denced by an IQ of 70 or below; 2. Substantial limitations in
present functioning in at least two of the following areas: com-
munication, self-care, home living, social/interpersonal skills,
use of community resources, self-direction, functional academ-
ic skills, work leisure, health and safety; and 3. Has manifested
these limitations and the sub-average IQ prior to the age of 18.

8. Evidence of mental retardation should be established by a
preponderance of the evidence and the burden is on the defen-
dant. Such a determination should be made by a judge as a mat-
ter of law and the determination should be made prior to trial.

9. Court heard expert witness testimony on the issue of
mental retardation from both the defense and the
Commonwealth and following its review, determined that
defendant did not establish that he is mentally retarded by a
preponderance of the evidence using the definition the court
adopted in the case and, therefore, dismissed the claim that

his execution would violate the Eighth Amendment’s prohi-
bition against cruel and unusual punishment.

(Peter Clyde Papadakos)

Rebecca D. Spangler for the Commonwealth.
James J. McHugh for Defendant.

No. CC 8810015, 8810549, 8810482. In the Court of Common
Pleas of Allegheny County, Pennsylvania, Criminal Division.

OPINION
Manning, J., December 2, 2005—This matter involves the

post-conviction claims of the defendant, Thomas McCullum. In a
PCRA Petition and Habeas Corpus Petition filed on February 24,
2000, a Supplemental PCRA Petition filed December 14, 2000
and a Petition for Writ of Habeas Corpus, Extraordinary Relief
and/or Exercise of King’s Bench Jurisdiction filed with the
Pennsylvania Supreme Court and remanded to this Court for dis-
position, the Defendant has raised numerous claims challenging
the validity of his conviction and sentence. In the February 24,
2000 Petition, the defendant raised the following claims:

I. That he was denied effective assistance of coun-
sel because trial counsel failed to present evidence
in support of a defense of diminished capacity dur-
ing the guilt phase of the trial;

II. That he was denied effective assistance of counsel
because trial counsel failed to present available evidence
of mitigating evidence in the penalty phase of the trial;

III. That he was denied effective assistance of
counsel because trial counsel misstated applicable
law during his closing argument and requested that
the jury act in disregard of applicable law;

IV. That the Trial Court erred in failing to instruct
the jury that a sentence of life in prison would be
without the possibility of parole;

V. That he was denied effective assistance of post-
conviction counsel because post-conviction counsel
failed to properly litigate the defendant’s claims in
post-conviction proceedings and in the appeal to
the Supreme Court.

In a Memorandum Opinion and Notice of Intention to
Dismiss dated May 24, 2000, this Court notified the defen-
dant of its intention to dismiss his Petition without a hearing
and set forth its reasons for the proposed dismissal. In doing
so, this Court noted that as this was the defendant’s second
PCRA Petition, he was required to make, “…a strong prima
facie showing …[that] a miscarriage of justice may have
occurred.” Commonwealth v. Lawson, 549 A.2d 107, 112,
(Pa. 1988). The Court concluded that the defendant’s Petition
failed to meet this standard for the reasons set forth in that
opinion. (A copy of the May 24, 2000 Memorandum is
attached hereto and marked Exhibit A.)

In a Supplemental Petition filed December 14, 2000, the
defendant identified the following additional and/or more
specific claims:

I. Penalty phase counsel was ineffective for failing
to investigate and present family mitigation evi-
dence; for failing to obtain records relevant to mit-
igation; for failing to present records and evidence
pertaining to the defendant’s brain damage and for
failing to present psychiatric and psychological
evidence concerning mitigation;

II. The Court erred in preventing the jury from
reviewing relevant mitigating evidence and in
instructing the jury out of the presence of the
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defendant and said errors violated the defendant’s
rights under the Sixth and Eighth Amendments to
the United States Constitution and the
Pennsylvania Constitution;

III. The penalty phase instructions violated the due
process clause of the Eighth and Fourteenth
Amendments to the United States Constitution and
the Pennsylvania Constitution;

IV. The prosecutor’s argument at the penalty phase
violated the defendant’s rights under the Fifth,
Eighth and Fourteenth Amendments and the
Pennsylvania Constitution;

V. Trial counsel was ineffective for failing to mar-
shal available evidence in support of a diminished
capacity defense;

VI. Trial counsel was ineffective for failing to
object to an inapplicable burden shifting instruc-
tion on First Degree Murder;

VII. Trial counsel was ineffective in failing to com-
petently litigate a pre-trial Motion to Suppress
defendant’s statements;

VIII. Petitioner’s death sentence must be vacated
because the proportionality review of the Supreme
Court violated the defendant’s rights under the
Fourteenth Amendment to the United States
Constitution and the Pennsylvania Constitution in
that the review was not performed and/or was per-
formed deficiently;

IX. Appellate counsel was ineffective; and

X. Trial counsel and post-conviction counsel
labored under a conflict of interest which has oper-
ated to deny the defendant his state and federally
protected right to effective assistance of counsel.

As this Court was considering these additional claims and
the Commonwealth response thereto, the United States
Supreme Court decided Atkins v. Virginia, 122 S.Ct. 2242
(2002). The defendant then filed a second Supplemental
PCRA Petition raising the claim that his death sentence was
impermissible pursuant to Atkins, which held that the impo-
sition of the death penalty upon mentally retarded persons
violated of the Eighth Amendment prohibition on cruel and
unusual punishment. The defendant also filed a Petition with
the Pennsylvania Supreme Court seeking relief based on
Atkins, but, in an order dated December 12, 2002, that
Petition was referred back to this Court for disposition.

In an order dated November 12, 2003, this Court advised
the defendant that it intended to dismiss all of the claims raised
in his three pending Petitions, except for the Atkins claim and
the claim that penalty phase counsel was ineffective for failing
to present sufficient evidence of the defendant’s history of
mental illness as mitigation. Hearings on those claims were
held on February 3, February 4, March 22 and March 23, 2004.

Before turning to the record of those hearings and a dis-
position of the claims considered therein, the Court will
briefly address those claims that were dismissed without a
hearing. First, those claims dismissed without a hearing
were time-barred because the Petition raising them was
filed more than one year after the effective date of the 1995
amendments to the Post Conviction Relief Act. Because the
defendant’s judgment of sentence became final prior to the
enactment of the 1995 amendments, the one year time limit
imposed by the amendment began to run as of the effective
date of the amendments, which was January 16, 1996.1
Accordingly, the defendant had until January 17, 1997 to file

a PCRA Petition. 42 Pa.C.S.A. §9545. See also Common-

wealth v. Laird, 736 A.2d 346 (Pa. 1999).
The first of the Petitions now before this Court was filed on

February 24, 2000, clearly more than one year after the date
the defendant’s judgment of sentence became final and more
than one year after the effective date of the 1995 amendments.
There are three narrow exceptions to the one-year time limit.
A petition filed outside the time limit will nevertheless be con-
sidered if a defendant alleges and proves any of the following:

(i) the failure to raise the claim previously was the
result of interference by government officials with
the presentation of the claim in violation of the
Constitution or laws of this Commonwealth or the
Constitution or laws of the United States;

(ii) the facts upon which the claim is predicated were
unknown to the petitioner and could not have been
ascertained by the exercise of due diligence; or

(iii) the right asserted is a constitutional right that
was recognized by the Supreme Court of the United
States or the Supreme Court of Pennsylvania after
the time period provided in this section and has
been held by that court to apply retroactively.

42 Pa.C.S.A. §9545 (b)(1). The defendant asserted in his
February 24, 2000 Petition that the claims were not time
barred because, pursuant to 42 Pa.C.S.A. §9545 (b)(1)(ii), they
are based upon, “…facts which were unknown to the [defen-
dant] and could not have been ascertained by him by the exer-
cise of due diligence.” Id. The facts that were not known to the
defendant were that, “…[P]etitioner had not been effectively
represented in prior post-conviction proceedings.” See

Defendant’s February 24, 2000 Petition, ¶¶13-15.
In Commonwealth v. Gamboa-Taylor, 753 A.2d 780 (Pa.

2000), the Pennsylvania Supreme Court rejected an identical
claim. The Court wrote:

Appellant’s attempt to interweave concepts of inef-
fective assistance of counsel and after-discovered
evidence, as a means of establishing jurisdiction, is
unconvincing. Although Appellant formulates his
assertions here in terms of the discovery of new
facts not previously known to him, it is readily
apparent that Appellant’s argument, at its essence,
is a claim for ineffective assistance of PCRA counsel
layered on top of trial counsel’s ineffectiveness. This
Court has stated previously that a claim for ineffec-
tive assistance of counsel does not save an otherwise
untimely petition for review on the merits. See

Commonwealth v. Luck, 746 A.2d 585, 589-90 (Pa.
2000) (holding that couching argument in terms of
ineffectiveness cannot save a petition that does not
fall into exception to jurisdictional time bar); Fahy,
737 A.2d at 223. (citing Peterkin and “reiterat[ing]
that a claim for ineffectiveness of counsel does not
save an otherwise untimely petition for review on
the merits”); Beasley, 741 A.2d at 1260. (citing
Peterkin and Commonwealth v. Banks, 726 A.2d 374
(Pa. 1999) and stating that “neither the fact that the
instant petition is filed in a capital case nor the fact
that some of appellant’s claims are couched in terms
of ineffectiveness, will save this petition from appli-
cation of section 9545”). Nevertheless, hoping to
gain the benefit of the exception, Appellant fashions
the argument that the basic facts concerning PCRA
counsel’s representation, which allegedly highlight
that PCRA counsel was ineffective, were not known
to Appellant until current counsel reviewed the file.
However, subsequent counsel’s review of previous
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counsel’s representation and a conclusion that previ-
ous counsel was ineffective is not a newly discov-
ered “ fact” entitling Appellant to the benefit of the
exception for after-discovered evidence. In sum, a
conclusion that previous counsel was ineffective is
not the type of after-discovered evidence encom-
passed by the exception.

We addressed a similar argument in our recent
decision in Commonwealth v. Pursell, 749 A.2d 911,
915 (Pa. 2000), and concluded that claims of PCRA
counsel’s ineffectiveness do not escape the PCRA
one-year time limitation merely because they are
presented in terms of current counsel’s discovery of
the “fact” that a previous attorney was ineffective.
In Pursell the appellant argued before this Court in
support of his second PCRA petition that because he
possessed only a layman’s knowledge of the law he
could not have been aware of prior counsel’s inef-
fectiveness until his current counsel undertook his
representation. Like Appellant here, the appellant
in Pursell also asserted that he satisfied the 60-day
requirement because he filed his second PCRA
petition within 60 days of current counsel’s receipt
of the his file. In examining the application of the
after-discovered evidence exception to the facts of
the appellant’s second PCRA petition in Pursell we
concluded that: [T]he allegation of ineffectiveness
of counsel for failure to put forward available
claims does not excuse compliance with the timeli-
ness requirements of the PCRA. Therefore, the 42
Pa.C.S.A. §9545 (b)(1)(ii) exception does not apply
where the petitioner merely alleges that more com-
petent counsel would have presented other claims
based on a better evaluation of the facts available to
him or her at the time of trial, and we reject [the
a]ppellant’s contention that the “facts” which form
the bases of these claims were not knowable until he
was advised of their existence by present counsel.
Id. at 916-17 (citation omitted). The rationale of our
Pursell decision is equally applicable to the present
discussion. No matter how craftily Appellant
attempts to present this argument, the reality is that
current counsel’s assessment of PCRA counsel’s
failure to develop the issue of trial counsel’s ineffec-
tiveness is not a newly discovered “fact.” Thus, to
the extent that Appellant is arguing that PCRA
counsel’s ineffectiveness was after-discovered
“fact,” we conclude that such a claim will not estab-
lish jurisdiction under 42 Pa.C.S.A. §9545 (b)(1)(ii).
The Supreme Court has definitively held that none
of these exceptions save any of the defendant’s
claims. He has not alleged that any of the claims are
subject to any of the exceptions. For this reason
alone, the dismissal of all of the defendant’s claims
would be proper. In the interest of justice and judi-
cial economy, however, the Court did consider all of
the claims on their merits and, for the reasons that
follow, determined that they were without merit and
that the defendant was not entitled to a hearing.

753 A.2d at 785-786. The claims raised in the February 24,
2000 and December 12, 2000 Petitions that were denied with-
out hearing are likewise time barred. Only the Atkins claim,
as it announced a new constitutional right, is saved from the
application of section 9545 (b)(1).2

Despite the applicability of the time bar, in the interest of
justice and judicial economy, this Court did consider the
merits of the claims, in the context of a second PCRA

Petition, and determined that the defendant was not entitled
to hearing on all but the claim that counsel was ineffective in
failing to present sufficient evidence of mitigation in the
penalty phase. After the presentation of evidence on that
claim at the hearings, the Court concluded that the defen-
dant failed to establish that counsel was ineffective in the
penalty phase and denied relief on that claim.

As the Court has already set forth in its May 24, 2000
Memorandum Opinion and Notice of Intention to Dismiss its
reasons for dismissing the claims raised in the February 24,
2000 Petition, it is not necessary to provide a detailed analy-
sis of those claims. It is necessary, however, to explain why
the claims raised in the supplemental PCRA Petition were
denied without a hearing. The Court will offer a brief expla-
nation of the reasons for that determination.

Pennsylvania Rule of Criminal Procedure 908 (A)(2) only
requires that a hearing be held when, “…the petition for
post-conviction relief, or the Commonwealth’s answer, if any,
raises material issues of fact.” See Commonwealth v. Banks,

656 A.2d 467, 473 (Pa. 1995). When a court determines that a
hearing is required as to only some, but not all, of the issues
raised in a petition, a hearing may be limited as to those
issues; there is no requirement that a hearing be held as to
all of the issues raised in the PCRA petition. See

Commonwealth v. Carpenter, 725 A.2d 154, 170 (Pa. 1999).
Defendant’s first claims are intertwined. He claims that

the Court erred in preventing the jury from reviewing rele-
vant mitigating evidence in the form of Warren State Hospital
records; that counsel was ineffective for failing to assure that
the jury received those records and that the Court improper-
ly instructed the jury out of the presence of the defendant
when the jury submitted a written question to the Court con-
cerning those records. As there is no material dispute of fact
on these claims and the defendant is not entitled to relief on
this claim as a matter of law, they will be denied.

During deliberations the jury sent the Court a note asking if
they could review the medical records from Warren State
Hospital that were referred to by Dr. Herbert Levitt during his
testimony on behalf of the defendant during the penalty phase,
but which were not moved into evidence by either party. The
Court replied with a written communication advising the jury
that because the records had not been admitted into evidence,
they could not be provided. Although both the note from the jury
and this Court’s written response are contained in the Court file
in this matter, the record is silent as to whether trial counsel
were advised of this note and the Court’s response. It is the
Court’s recollection, however, that both the prosecutor and
defense counsel were advised of the note, were told by the Court
how it intended to respond and had no objection to the response.

Whether counsel was aware, however, is not a fact mate-
rial to the disposition of this issue. The defendant cannot
establish that he suffered any prejudice as a result of the
jury being correctly advised that they could not have posses-
sion of documents that were not admitted into evidence. In
support of this claim, the defendant cites to a number of
cases which hold that medical records, such as those from
Warren State Hospital, are admissible as evidence, particu-
larly in a death penalty sentencing hearing. The admissibili-
ty of the records is not, however, the issue that the defendant
has raised. The issue he has raised is whether documents
that have not been admitted into evidence may be given to a
jury. Clearly, they may not. Pa. R. Crim. P. 646, Materials
Permitted in Possession of the Jury, provides:

(A) Upon retiring, the jury may take with it such
exhibits as the trial judge deems proper, except as
provided in paragraph (B).

The records that the jury asked to see were not exhibits and
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were, therefore, clearly not to go out with the jury. Since the
jury was correctly instructed on the law through the note
from the Court, the defendant suffered no prejudice. In
Commonwealth v. Bradley, 459 A.2d 733, at 739, (Pa. 1983),
the Supreme Court held:

The reason for prohibiting a trial judge from com-
municating with a jury ex parte is to prevent the
court from unduly influencing the jury and to
afford counsel an opportunity to become aware and
to seek to correct any error which might occur.
Where there is no showing either that the court’s

action may have influenced the jury or that its

directions were erroneous, then the reason for the

rule dissolves. Kersey Mfg. Co. v. Rozic, 222 A.2d
713, 716 (Pa. 1966); Yarsunas v. Boros, 223 A.2d
696, 698 (Pa. 1966), (emphasis added).

In Bradley, supra, the jury requested that they be permitted
to see a medical record. The Court, without notifying either
party, advised the jury that the record had been put in by
stipulation and that they should continue their deliberations.
This exchange was only revealed after the verdict had been
rendered. The Supreme Court reversed the Superior Court’s
granting of a new trial, finding that only where there is a rea-
sonable likelihood of prejudice arising from trial court’s ex

parte communication with jury, will a defendant be granted
a new trial. The defendant has not explained how the Court’s
proper instruction to the jury, that they could not have docu-
ments that were not offered into evidence, prejudiced him.
Accordingly, this claim is without merit.

To the extent that the defendant is also challenging coun-
sel’s failure to seek the admission of these records, the
defendant cannot establish either prejudice or that counsel
did not have a reasonable, strategic basis for not seeking to
have the records admitted.

There can be no prejudice because Dr. Levitt offered his
opinion as to the defendant’s mental illness, relying in part
on the records. While the records themselves were not
admitted into evidence or provided to the jury, the relevant
information that they contained regarding mitigation was
presented to the jury through the opinion of the expert. It is
impossible to see how the defendant was prejudiced by the
jury not receiving the records when it received the opinion
of the expert who reviewed those records and credited that
opinion in concluding that three mitigating circumstances
related to the defendant’s mental illness were present.

In addition, defense counsel certainly had a basis for not
wanting the jury to have the records to peruse in the jury room
because the records contained information concerning the
defendant’s past criminal activity. To the extent that the jury
had to learn of the defendant’s prior criminal activity in the
context of Dr. Levitt’s testimony, having that information come
to the jury as part of the expert testimony was more favorable
to defendant repeatedly exposing the jury to the written
descriptions of his violent past as contained within the Warren
State Hospital medical records. As there was no prejudice to
the defendant, he can obtain no relief on this claim.

Next, the defendant complains that the Court’s instruction to
the jury that aggravating and mitigating factors, “…are things
that make a first degree murder case either more terrible or less
terrible…,” permitted the jury to consider non-statutory factors
in weighing the sentence to be imposed on the defendant. The
challenged language came directly from the Pennsylvania
Suggested Standard Jury Instructions. Pa. SSJI (Crim) 15.2502
E & F. It is not error for a court to give an instruction that is in
conformity with the Pennsylvania Standard Jury Instruction.
Commonwealth v. Saranchak, 675 A.2d 268 (Pa. 1996);
Commonwealth v. Ort, 581 A.2d 230 (Pa.Super. 1990) and

Commonwealth v. Ragan, 743 A.2d 390 (Pa. 1999).
The defendant’s complaints concerning the Court’s instruc-

tion explaining the defendant’s burden of proof regarding a
mitigating circumstance and cautioning that the jury was not
to consider feelings of sympathy are likewise without merit.
The Court properly instructed the jury as to both of these. They
were told that the defendant bore the burden of establishing
the presence of a mitigating circumstance by a preponderance
of the evidence and the Court correctly defined that burden.
The instruction given by the Court as to the burden of proof
was similar to the one approved of by the Supreme Court in
Commonwealth v. Williams, 615 A.2d 716 (Pa. 1992). The
record belies the claim regarding sympathy. Nowhere on the
page of the transcript cited by the defendant, or anywhere else
in the record, is there any reference to sympathy. The jury was
never told that they could not consider sympathy for the defen-
dant. As the record contradicts this claim, it will be denied.

The defendant next complains that the closing argument
of the prosecutor violated his right to due process. The Court
has reviewed the prosecutor’s closing in its entirety and con-
cludes that he made no improper argument. His comments
were fair response to the comments of defense counsel and
the mitigation evidence presented by the defendant.

The defendant also contends that counsel was ineffective
for failing to gather and present sufficient evidence in sup-
port of a diminished capacity defense. In this claim, the
defendant is simply expounding on the similar claim that
was raised in the February 24, 2000, Petition, and rejected by
this court in its May 24, 2000, Memorandum Opinion and
Order. The Court’s explanation for rejecting this claim is set
forth on pages 3 and 4 of that Opinion. As the facts proffered
in support of this claim within the December 2000, Petition
are the same as set forth in the first Petition of February 24,
2000, no further discussion is necessary.

Defendant also complains that the Court failed to instruct
the jury that in Pennsylvania a sentence of life imprisonment
means life without the possibility of parole. When the defen-
dant was tried in 1989, this instruction was not required. In
Simmons v. South Carolina, 512 U.S. 154 (1994), the Supreme
Court ruling that held that where the government raises the
issue of a defendant’s future dangerousness at a capital sen-
tencing hearing, the jury must be instructed that a sentence of
life imprisonment means a life without the possibility of
parole, was decided more than four years after the defendant’s
trial and nearly two years after the Pennsylvania Supreme
Court affirmed his judgment of sentence. Moreover, the law in
Pennsylvania at the time of the defendant’s trial specifically
prohibited such an instruction. Commonwealth v. Porter, 728
A.2d 890 (1999). As Simmons was not given retroactive effect,
the Court did not err in failing to give this instruction and coun-
sel was not ineffective in failing to request the instruction.

The defendant next claims that trial counsel was ineffective
in failing to properly litigate a pre-trial motion seeking to sup-
press a statement he gave to the police following his arrest. Trial
counsel sought to suppress the defendant’s statement. After a
hearing, the trial court denied the suppression motion. This
denial was challenged in appeal and this Court was affirmed.
The defendant raised a claim concerning his confession in his
first PCRA, filed in 1997. The claim then was similarly found to
be without merit. It remains without merit. The defendant’s
statement was properly admitted. The facts surrounding that
statement rendered it admissible and not subject to suppression.
Nothing that trial counsel could have done would have changed
the facts that were established at the suppression hearing. Those
facts established that the statement was voluntary and given
after the defendant had been fully apprised of his rights.

The defendant also contends that the proportionality
review required by statute was either not undertaken or was
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undertaken in a manner that violated the defendant’s rights.
The Pennsylvania Supreme Court conducted a proportionali-
ty review of the defendant’s sentence and found that the sen-
tence imposed herein was not disproportionate or excessive
and affirmed the judgment of sentence. (See, Commonwealth

v. McCullum, 602 A.2d 313, 324 (Pa. 1992). This Court cannot
review a finding of the Pennsylvania Supreme Court.

Finally, the defendant contends that appellate counsel was
ineffective and that appellate counsel and trial counsel suf-
fered from a conflict of interest that rendered their assistance
ineffective. As this Court has held that none of the issues the
defendant has raised possess any merit, neither appellate nor
trial counsel can have been ineffective in failing to have raised
them. The claim of a conflict of interest, at least with respect
to appellate counsel, was addressed at length in the May 25,
2000, Memorandum and will not be revisited here. This Court
found those claims to be frivolous and maintains that position.

The Court will now address those claims that were the
subject of the hearings in this matter. First, the defendant
claimed that trial counsel was ineffective for failing to pres-
ent sufficient evidence of mitigation, particularly with regard
to his mental state. The Court would first note that this claim
is time barred. It was filed more than one year after the
defendant’s judgment of sentence became final. None of the
evidence that the defendant presented at the hearing estab-
lished that any of the exceptions for late filing provided for in
42 Pa.C.S.A. §9545 (b)(1) would apply. Accordingly, this claim
is time barred and can be denied on that basis alone.
Commonwealth v. Breakiron, 781 A.2d 94 (Pa. 2001).

In the interest of judicial economy, however, the Court has
considered the merits of this claim. The defendant is not enti-
tled to relief on this claim because defense counsel did pres-
ent evidence of the defendant’s mental illness in support of
several mitigating factors. The jury found that at the time of
the crime the, “…defendant was under the influence of
extreme mental or emotional disturbance.” 42 Pa.C.S.A.
§9711 (e)(2). They also concluded that, “The capacity of the
defendant to appreciate the criminality of his conduct and to
conform his conduct to the requirements of law was substan-
tially impaired.” 42 Pa.C.S.A. §9711 (e)(3). Finally, they found
that there was, “…other evidence of mitigation …,” i.e. “Dr.
Levitt’s testimony concerning the character and record of the
defendant and the circumstances of his offense.” Verdict
Sheet at P. 3. As the jury found these “mental illness” mitigat-
ing circumstances were present, it is puzzling that the defen-
dant argues that his attorney was ineffective on this claim.

The defendant cannot establish that he was prejudiced by
counsel’s failure to present this cumulative evidence in light
of the jury’s finding of these mitigating factors. In
Commonwealth v. Whitney, 708 A.2d 471 (Pa. 1998), the
Supreme Court held that counsel was not ineffective for fail-
ing to present cumulative evidence of the defendant’s mental
illness. It reached that finding even though the jury did not
find in its verdict that the mental illness mitigating factor
found at 42 Pa.C.S.A. §9711 (e)(3) was present. Where there is
evidence of record in the penalty phase that would permit a
jury to find the mental illness mitigating factor, the failure to
present more evidence supporting that finding will not be
deemed ineffective assistance of counsel. If the failure to
present cumulative evidence of a mitigating factor is not error
where the jury failed to find that factor, as in Whitney, there
can certainly be no ineffectiveness where, as here, the miti-
gating factor was proven by the evidence presented. Defense
counsel obviously presented sufficient evidence concerning
the mitigating factors related to the defendant’s mental illness
since the jury found all three of those factors were proven.

The Court also notes that the record fails to establish that
the defendant ever provided counsel with any information

concerning the mitigation witnesses, while he now contends
counsel was ineffective for not presenting them. Counsel can-
not be deemed ineffective for failing to pursue witnesses of
whom he is not aware, nor could have been aware through the
exercise of reasonable care. Nothing in the record of this mat-
ter or in the evidence presented at the hearing suggests that
trial counsel knew or should have known of the witnesses or
evidence the defendant now proffers in support of mitigation.

Finally, the information concerning the defendant’s history
of mental illness is, in large measure, a record of a lifelong
refusal by the defendant to obey the law and to refrain from
harming others. The use of these records, in fact, would have
provided the Commonwealth with a wealth of opportunity to
bring to the jury’s attention repeated instances of the defen-
dant engaging in criminal conduct. Within the records is a
statement from a victim of one of the defendant’s initial
crimes, the violent robbery of a convenience store in Detroit,
Michigan. The victim, who appears to have been an older
woman, is quoted as presciently telling the authorities that
unless something is done about the defendant, he is going to

kill someone. Presenting the jury the record of a lifetime of
predatory criminal behavior, while potentially corroborating
the claim that the defendant has suffered a lifetime of mental
illness, would also have weighed heavily against a jury finding
that the mitigating factors were not outweighed by the aggra-
vating factors. Based on the totality of the information that the
defendant has proffered concerning his mental illness, this
Court is satisfied that the absence of that evidence was not to
the defendant’s prejudice. Counsel was able to persuade the
jury to find three mitigating factors, all based on the testimo-
ny of Dr. Levitt, without the jury also learning of his extensive
history of violent crime. This Court finds that trial counsel
was not ineffective and, to the contrary, was extremely effec-
tive, in his presentation of evidence in support of mitigation.

In his final claim, the defendant contends that he is mental-
ly retarded and that his execution would violate the Eighth
Amendment prohibition against cruel and unusual punishment.

In Atkins v. Virginia, 536 U.S. 304 (2002), the Supreme
Court held that the sentencing of a mentally retarded person
to death, or the imposition of a death sentence upon a mental-
ly retarded person, violates the prohibition against cruel and
unusual punishment found in the Eighth Amendment to the
United States Constitution. The Court remanded that case to
Virginia for further proceedings to determine if that defen-
dant was mentally retarded. The U.S. Supreme Court declined
to set forth any specific definition of mental retardation or to
provide guidance to the States as to the proper procedure for
considering a potential capital defendant’s mental retardation
in determining whether the death sentence is appropriate.

The first step in evaluating this defendant’s claim that his
execution should be barred because he is mentally retarded
is defining “mental retardation.” Although the Atkins Court
did not pronounce a specific test for mental retardation be
followed by the States, it made reference to the definition of
mental retardation propounded by the American Association
on Mental Retardation (AAMR) as well as the definition of
the American Psychiatric Association (APA). The AAMR
defines mental retardation as follows:

“Mental retardation refers to substantial limitations in
present functioning. It is characterized by significantly
sub-average intellectual functioning, existing concur-
rently with related limitations in two or more of the fol-
lowing applicable adaptive skill areas: communication,
self-care, home living, social skills, community use,
self-direction, health and safety, functional academics,
leisure and work. Mental retardation manifests before
age 18.” Mental Retardation: Definition, Classification,
and Systems of Supports 5 (9th ed. 1992).
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Atkins, supra, at FN 3. The American Psychiatric
Association’s definition is similar and provides:

“The essential feature of mental retardation is sig-
nificantly sub-average general intellectual func-
tioning (Criterion A) as accompanied by significant
limitations and adaptive functioning in at least two
of the following skill areas: communication, self-
care, home living, social/inter personal skills, use
of community resources, self-direction, functional
academic skills, work, leisure, health and safety
(Criterion B). The onset must occur before age 18
years (Criterion C). Mental retardation has many
different etiologies and may be seen as a final com-
mon pathway of various pathological processes that
affect the functioning of the central nervous sys-
tem.” Diagnostic and Statistical Manual of Mental
Disorders 41 (4th ed. 2000). “Mild” mental retarda-
tion is typically used to describe people with an IQ
level of 50-55 to approximately 70. Id., at 42-43.

Atkins, supra, at FN 4.
Finally, the Supreme Court referred to the Wechsler Adult

Intelligent Scales Test (WAIS-III), which is the standard test
in the United States for assessing intellectual functioning.
This test is scored by adding together a number of points
earned on different sub-tests and using a mathematical for-
mula to convert this raw score into a scaled score. It meas-
ures intelligence in a range from 45 to 155. A score of 100 is
considered to be the level of average intellectual functioning.
An IQ level of between 70 and 75 is typically considered the
cut-off IQ score for the intellectual functioning prong of the
mental retardation definition. Kaplan and Sadock’s,
Comprehensive Textbook of Psychiatry 2952 (B.Sadock &
V.Sadock, 7th Edition 2000). Atkins, supra, at FN 5.

The Pennsylvania Supreme Court has yet to address the
Atkins decision directly. It has, however, discussed Atkins in
Commonwealth v. Mitchell, 839 A.2d 202 (Pa. 2003). The Court
provided guidance regarding the definition to be applied in deter-
mining when a defendant is, “mentally retarded,” such that that
defendant would be ineligible for the death penalty. The Court
also commented generally on the burden of proof and standard of
proof to be applied in such cases. The Court did not, however, set
out a specific procedure for a trial court to follow when address-
ing the issue of mental retardation, nor did it address the proce-
dure appropriate in post-conviction proceedings. It has similarly
declined to do so in cases decided since Mitchell, supra, and has
deferred such a determination to the legislature. See

Commonwealth v. Taylor, 876 A.2d 916 (Pa. 2005).
With regard to the definition of mental retardation and the

factors to consider in determining whether a defendant is men-
tally retarded, in Mitchell, supra, the Supreme Court, at foot-
note 7, commented approvingly of the Atkins Court’s (infra)
reliance upon the definitions from the AAMR and the APA.
The Mitchell Court also pointed out that those definitions were
similar to the definition of mental retardation found in the
Pennsylvania Mental Health and Mental Retardation Act, 50
P.S. §4000, et seq., which provides: “mental retardation means
sub-average general intellectual functioning which originates
during the developmental period and is associated with
impairment of one or more of the following: 1) maturation; 2)
learning; and 3) social adjustment.” 50 P.S. §4102.

Other states that have banned the imposition of the death
penalty on the mentally retarded, both before and after
Atkins, have applied tests for mental retardation that are
generally variations of the AAMR and APA tests.

These statutory definitions have three core elements. The
first is sub-average intellectual functioning. This has been
defined as involving an IQ level of less than the 70 to 75 range.
The second element is significant impairments in the ability to

carry out the following everyday functions: communication,
self-care, home living, social/inter personal skills, use of com-
munity resources, self-direction, functional academic skills,
work, leisure, health and safety. Significant impairment will be
present if there are substantial limitations in at least two of
these areas. The third element is the age of onset. The AAMR
and APA standards require that the limitations manifest prior
to age 18. Some states use this age and others use the age 22.
The states that have pronounced standards following the Atkins

(infra) decision have universally adapted some variation of this
three-part test. See Ex-parte Perkins, 851 So.2d.453 (Ala. 2002);
State v. Canez, 74 P.3d 932 (Ariz. 2003); and State v. Williams,
831 So.2d.835 (La. 2002); 588 S.E.2d 604 (S.C. 2003).

This Court believes that the framework set out in the
AAMR and APA tests, as adapted in the States that have
acted legislatively to bar the execution of the mentally
retarded, is appropriate for Pennsylvania and is likely to be
approved by the Pennsylvania Legislature when it acts on
this issue. This Court will review the evidence in this matter
according to the three-part test.

In order for a defendant to be ineligible for the death penal-
ty, he or she must be mentally retarded. A defendant will not be
subject to the death penalty if it is established that the defen-
dant: has sub average intellectual functioning evidenced by an
intelligence quotient of seventy or below; has substantial limita-
tions in present functioning in at least two of the following areas:
communication, self-care, home living, social/inter personal
skills, use of community resources, self-direction, functional
academic skills, work, leisure, health and safety; and, has mani-
fested these limitations and the sub average intelligent quotient
prior to the age 18. If all three of these are present, the execu-
tion of the defendant would violate the Eighth Amendment’s
prohibition against cruel and unusual punishment.

The next step in this process is determining who has the
burden of proof and what that burden is. In Mitchell, supra, the
Pennsylvania Supreme Court placed the burden of establishing
mental retardation on the defendant, writing, at footnote 8:

The question of mental retardation is of similar
degree to the questions of competency to stand trial or
insanity that occasionally arise in criminal jurispru-
dence. Justice in those situations, due process, is sat-
isfied by placing the burden of proof on the party
attempting to prove incompetence or insanity.
Commonwealth v. DuPont, 681 A.2d. 1328 (Pa. 1996)
(A defendant is presumed competent to stand trial
and most prove his incompetence by preponderance
of the evidence); Commonwealth v. Heidi, 587 A.2d.
687 (Pa. 1991) “A defendant must prove insanity by
preponderance of the evidence.” The appropriate
measure of proof in such cases is by preponderance of
the evidence. We find this distribution of and standard
regarding the burden of proof to be appropriate in
cases in which the defendant asserts mental retarda-
tion as a complete defense to the imposition of capital
punishment. see State v. Williams, 831 So.2d.835 (La.
2002) (A Court should make the factual/legal determi-
nation that a defendant has met the burden of proving
mental retardation by preponderance of the evi-
dence.”; Richardson v. State, 598 A.2d.1 (Maryland
App. 1992) (The Statute barring the imposition of the
death penalty on mentally retarded persons requires
defendant to carry burden of proof by preponderance
of the evidence). It would be unjust to require liti-
gants to meet this burden on an existing record when
the issue he is expected to address did not exist at the
time the record in his case was created.

Commonwealth v. Mitchell, 839 A.2d at 210. Accordingly,
this Court, in reviewing this matter, will consider whether
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the evidence presented by the defendant at the hearings has
established, by a preponderance of the evidence, that the
defendant is mentally retarded.

Two final determinations must be made. The first is, at what
juncture of the capital proceedings should the determination of
whether a defendant is mentally retarded be made. The second
is, by whom it should be made, the judge or the jury. Most states
have concluded that this determination should be made by a
judge prior to trial. This Court has reviewed those statutes
enacted by our sister States, both before and after the Supreme
Court decided Atkins, (infra) to determine whether there exists
consensus among those States, as to whether a determination of
mental retardation should be made by a court, or if it should be
part of the sentencing decision made by a jury. That review has
revealed that there really is no consensus and that the States
have dealt with this issue in several different manners.

Most States have created a procedure that requires that the
determination of whether a defendant is mentally retarded be
made by a judge. Most often, the judge makes this determination
at a pre-trial hearing. Some, however, provide that the judge is
to make this determination only after a jury has returned a ver-
dict of guilty of murder in the first degree, such that a penalty
phase would occur. One State, Delaware, provides that evidence
of mental retardation is to be presented during the penalty phase
before the jury. The jury considers the evidence of mental retar-
dation only as a possible mitigating factor. The judge considers
the same evidence in determining whether or not the defendant
is mentally retarded and therefore not subject to the death
penalty. It is only after the jury returns a verdict of a sentence of
death that the judge then must issue his or her determination
regarding the existence of mental retardation.

Other states have provided for what is in essence a three-
part trial in death cases. First, the jury must determine
whether the defendant is guilty of a crime punishable by
death. Once that determination is made, the jury then must
hear evidence concerning mental retardation and render a
factual determination as to whether the defendant is mentally
retarded. Only if the jury finds that the defendant is not men-
tally retarded do they then proceed to a penalty phase where
they must weigh aggravating and mitigating circumstances.

While it is not within this Court’s province to legislate the
manner in which the issue presented by Atkins and mental
retardation are addressed in Pennsylvania Courts, it appears
abundantly clear that mental retardation, as a bright line bar
to the imposition of the death penalty, as the United States
Supreme Court has promulgated it, should be a pre-trial
judicial determination to permit or bar the Commonwealth
from seeking to have a jury impose the death sentence.

The issue of mental retardation should be determined by
the Court as a matter of law, much the same as the judicial
determination of a defendant’s competency to stand trial.
Thus, the trial court would determine, pre-trial, whether the
defendant was mentally retarded by applying the standards for
that determination as set forth above. If the Court finds that the
defendant is mentally retarded, then the Commonwealth
would be barred from seeking the death penalty and from
selecting a capital jury. A capital or “death qualified” jury
allows the parties twenty (20) peremptory challenges each and
voir dire predicated upon the ability to return a death sen-
tence. If, on the other hand, the Court would determine that the
defendant is not mentally retarded, the Commonwealth could
proceed to select a capital jury. If the defendant is found guilty
of Murder of the First Degree, the penalty phase would follow
and the defendant would be permitted to present evidence of
his mental retardation and argue to the jury that it rises to the
mitigating factors found at 42 Pa. C.S.A §9711 (e)(2),3 (3)4 and
(8).5 To proceed otherwise, will massively complicate the mat-
ters before the trial courts, potentially requiring the selection

of multiple juries, confusing juries with conflicting and incon-
sistent instructions, mismatching questions of law and fact,
and making it largely impossible for the trial courts to ration-
ally and consistently deal with the mental retardation issue.

It is not necessary for this Court to determine how
Pennsylvania would implement the Atkins decision in order to
address the defendant’s claim. Most states have included in
revisions to their death penalty statutes prompted by Atkins, a
procedure to address mental retardation claims raised by per-
sons convicted and sentenced to death before Atkins was decid-
ed. These procedures involve the holding of an evidentiary
hearing on the issue of mental retardation. If the defendant
proves by a preponderance of the evidence that he is mentally
retarded, then the sentence of death will be vacated and, other
than possible appellate review initiated by the government,
there are no further proceedings regarding sentencing. If, how-
ever, the Court concludes that the defendant failed to carry his
burden at such hearings, then the sentence is undisturbed and
there are no further proceedings regarding sentence in the trial
court. This Court has followed this procedure and conducted
evidentiary hearings on the issue of mental retardation.

It is not necessary, as the defendant contends, for the issue
of mental retardation to be submitted to a jury. It is clear that
the current state of the law is that the factual determination of
mental retardation is not required to be presented to the jury
at trial. The defendant suggests that the decision of the United
States Supreme Court and Ring v. Arizona, 536 U.S. 534, 122
S.Ct. 2428 (2002), requires that the issue of mental retardation
be submitted to a jury and that a jury be required to find
beyond a reasonable doubt that a defendant is not mentally
retarded. The defendant misreads Ring and cites passages
from that decision out of context. The Supreme Court in Ring

only required that factual determinations which cause a sen-
tence to be greater that the lawful maximum be submitted to
a jury. In Ring, supra, a capital defendant was found guilty of
felony murder. The jury deadlocked on the charge of first
degree murder, which, in Arizona, requires a determination
that the killing was intentional and premeditated. The charge
of first degree murder carries a maximum penalty of death.
The charge of felony murder carries a maximum penalty of
life imprisonment. There is a provision in Arizona law, howev-
er, that permits the imposition of the death penalty on a defen-
dant convicted of felony murder if it is determined that the
defendant actually killed the victim and other aggravating cir-
cumstances are present. The Supreme Court held that allow-
ing a judge to make this factual determination which
increased the maximum penalty from life imprisonment to
death violated the defendant’s right to due process. The Court
wrote, “If a State makes an increase in a defendant’s author-
ized punishment contingent on the finding of a fact, that fact—
no matter how the State labels it—must be found by a jury
beyond a reasonable doubt.” 536 U.S. at 602, 122 S.Ct. at 2440.

Mental retardation is a factual determination. It is not, how-
ever, one that increases the maximum penalty. Rather, it is a
factual issue that would operate to decrease the potential max-
imum punishment from death to life in prison. Accordingly,
submitting this factual determination to a judge, rather than a
jury, does not offend the Sixth Amendment’s right to have a
trial by jury. This Court may, accordingly, determine whether
the evidence presented at the hearings in this matter estab-
lished that the defendant is mentally retarded.

At the March 22 and March 23, 2004 hearings, the defense
presented two witnesses who testified as to the issue of mental
retardation. Dr. Drew Nagele never offered a definitive opinion
as to whether the defendant was mentally retarded as that term
has been defined. He testified that the defendant had, “…acted
out significant limitations both in intellectual functioning and in
adaptive behavior as expressed in conceptual, social and prac-
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tical adaptive skills.” (N.T. p. 71). In describing the deficits in
adaptive behavior, he could not identify any he personally wit-
nessed because he only saw the defendant in prison. In conclud-
ing that the defendant was limited in his adaptive behavior, he
relied entirely on an affidavit from the defendant’s family mem-
ber, Gene McCullum, who described the defendant as being,
“mentally slow,” and not able to engage in, “deeper conversa-
tion.” The affidavit further noted that school did not, “come
easy,” for the defendant. (N. T. p. 71). He also indicated that his
review of the medical records and other affidavits indicated
that the defendant had deficits in social and interpersonal skills.
Dr. Nagele did not testify as to the results of any IQ tests. He tes-
tified that he did not believe that IQ tests perfectly measure
intellectual functioning as opposed to the broader concept of
adaptive functioning. (N.T. p. 72). He acknowledged that he
reviewed the prior IQ tests but concluded that they were,
“rather primitive instruments,” and they had some questions
about the scores of those tests. Ultimately, he never offered an
opinion as to whether the defendant intellectual functioning
was such that his IQ was below 75 or whether the impairments
that he described has their onset before age 18. As these are two
of the primary components of the definition of mental retarda-
tion that will be applied by this Court, the Court is compelled to
find that Dr. Nagele’s testimony failed to establish that the
defendant was mentally retarded.

Dr. Nagele specifically discounted the tests for intellectu-
al functioning to which the Atkins Court, infra, referred, and
that every state that has enacted a bar on the execution of the
mentally retarded has incorporated into their statutes of
case law. In the absence of any evidence by Dr. Nagele that
he considered the results of these intellectual functioning
tests, this Court does not find his testimony credible. It is
certainly not sufficient to establish that the defendant met
the definition of mental retardation that this Court has found
applicable in the Commonwealth of Pennsylvania.

Dr. Alexander Levy also testified concerning mental
retardation. He offered the opinion that the defendant was,
“probably mentally retarded.” (N.T. p. 98). He also conclud-
ed that, “the testing determined he was mentally retarded
and he was unable to adapt to the school environment.” (N.T.
p. 98). Defense counsel asked Dr. Levy if the defendant, “fit
the requirements of the definition of mental retardation,” set
forth in the Atkins decision, but this Court would not permit
him to offer such an opinion as the Supreme Court did not
define mental retardation in Atkins; it simply held that a
mentally retarded person could not be sentenced to death,
without adopting any particular definition of mental retarda-
tion. However, the doctor then was asked if he had reviewed
the definition of mental retardation contained in the
Pennsylvania Mental Health and Mental Retardation Act
and if he believed that the defendant fit within that defini-
tion. He said that he thought that the defendant did.

In reaching that conclusion, he testified that he relied on
the defendant’s IQ scores, and further testified of an IQ score
of between 70 and 75 indicates mental retardation. On cross-
examination he stated that the actual cut off point in the
Diagnostic and Statistical Manual, Volume 4, for mental retar-
dation is 70. He related that the defendant was subject to eight
IQ tests between 1952 and 2003. The results of seven were dis-
cussed during the testimony. The defendant scored below 70
on a single test taken in 1959. He scored 50. In 1952 his score
was 71. It was also 71 in 1960. It was 75 later in 1960. The
results of the 1972 tests were not related. He did, however,
score 80 on a test administered by Dr. Levy in 1989 and 74 on
a test taken in 2003. He acknowledged on cross-examination
that among the records from the Lapeer School, a center for
delinquent youth in Detroit, Michigan, were staff evaluations
in which three different staff members doubted that the

defendant was mentally retarded and believed, rather, that he
suffered from a character disorder. (N.T. p. 109). He agreed
that when the defendant was discharged from the Lapeer
School in 1961, he was not diagnosed as being mentally defec-
tive but as suffering from a character disorder. (N.T. p. 109).

In opposition to the defendant’s Petition, the Commonwealth
presented Bruce Wright, M.D., a psychiatrist. Based upon a
review of the defendant’s mental health history records, the
reports of the defendant’s expert, the testimony presented by
those witnesses in court and an interview conducted with the
defendant, Dr. Wright concluded that the defendant was not
mentally retarded, as that term is defined by both the AAMR
and the DSM-IV. (N.T. p. 147). He noted that all but one of the
IQ tests administered to the defendant resulted in IQ levels
above 70 and that 70 was the cut off level in the DSM-IV for
mental retardation. He also pointed to the adaptive behavior
that the defendant engaged in throughout his life, commenting:

With respect to adaptive functioning, this is a man
who is able to form social relationships. He was in
a committed relationship for two years. He was
able to hold down jobs for up to two years when he
wasn’t incarcerated, a man who was able to obtain
a GED, a man who obtained a nursing assistant
license. I think those all argue against any impair-
ment of adaptive functioning.

(N.T. p. 147).
A determination of whether the defendant has established

by a preponderance of the evidence that he was mentally
retarded requires this Court to determine the credibility of
the witnesses who testified in this matter. Weighing all of the
evidence presented in this matter, the Court is satisfied that
the defendant has not met his burden of establishing by a pre-
ponderance of the evidence that he is mentally retarded pur-
suant to the definition that this Court is using as set forth
above. Accordingly, the claim that the defendant’s execution
would violate the 8th Amendment’s prohibition of cruel and
unusual punishment is without merit and will be dismissed.

BY THE COURT:
/s/Manning, J.

1 The defendant’s judgment of sentence became final on
March 21, 1992, which was ninety days after the Pennsylvania
Supreme Court affirmed the judgment of sentence. Defendant
had until then to file a Petition for Certiorari with the United
States Supreme Court. Because he did not do so, the last date
that he could have filed is considered the date that the judg-
ment of sentence became final. 42 Pa.C.S.A. §9545 (b)(3).

2 The claim regarding the failure of trial counsel to present
sufficient evidence of the defendant’s mental illness in miti-
gation is also time barred, even though the Court did permit
the presentation of evidence at the hearings in this matter.
The evidence presented at the hearings established that
there were no “facts” concerning mitigation that were not
available to the defendant at the time of his trial. All of the
“facts” offered in support of that claim involved either infor-
mation about the defendant’s past that was certainly avail-
able to him or the newly proffered opinions of experts based
on that previously available information.

3 “The defendant was under the influence of extreme men-
tal or emotional disturbance.”

4 “The capacity of the defendant to appreciate the criminal-
ity of his conduct or to conform his conduct to the require-
ments of the law was substantially impaired.”

5 “Any other evidence of mitigation concerning the character and
record of the defendant and the circumstances of his offense.”
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Ann Weir v.
UPMC Community Medicine, Inc.,

A corporation, conducting practice under
the name of University Family Practice

and Sharon R. Roseman, M.D.
Medical Malpractice—Expert Testimony—Improper

Counsel Behavior—New Trial

1. To prove medical malpractice a party must present
expert testimony that to a reasonable degree of medical cer-
tainty the acts of the doctor deviated from acceptable med-
ical standards.

2. Alleged “send a message” argument cured by an
instruction to the jury to take into account and consider only
the evidence offered, not statements made by counsel.

(Meg L. Burkardt)

Allan M. Cox for Plaintiff
Kristen Hock Prex and Frederick W. Bode, III for Defendants.

No. GD 02-014543. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

MEMORANDUM
O’Reilly, J., February 3, 2006—I presided over this jury trial,

which commenced on May 9, 2005 and concluded on May 13,
2005. In this case, the Plaintiff, Ann Weir (“Weir”) claims profes-
sional medical malpractice by the Defendants, UPMC
Community Medicine, Inc., a corporation, conducting practice
under the name of University Family Practice, and Sharon R.
Roseman, M.D., (collectively “Roseman”), a gastroenterologist.1
Weir claimed that Roseman was negligent in the care and treat-
ment of a perforation of her bowel after she had performed a
colonoscopy, and removed a polyp. On May 13, 2005, the jury
found Roseman to have been negligent and returned a verdict
for Weir and against Roseman in the amount of $327,000.
Roseman filed a timely Motion for Post-Trial Relief pursuant to
Pa. R.C.P. 227.1, raising six (6) issues: 1. that it was error to grant
Defendant, Valley Medical Facilities, Inc. (“Valley Medical”) a
non-suit; 2. that the jury was prejudiced by statements made by
Counsel for Weir during opening and closing statements; 3.
improper questioning of Roseman by Weir’s Counsel; 4. that
Weir’s expert testified beyond the scope of his report; 5. that it
was error to permit Weir’s expert to testify about causation; and
6. that I made “improper and incorrect statements.” The parties,
including Valley Medical filed able briefs, and I entertained
argument on September 14, 2005. I have also reviewed the Trial
Transcript (Notes of Testimony—“N.T.”).

Weir also filed a timely Motion for Addition of Delay
Damages, which I will address in this Memorandum.
Although Roseman contests the Verdict, there is no opposi-
tion to the delay damage motion.

FACTS:
The facts developed before me and the Jury occurred

over a five (5) day period, beginning on August 4, 2000. On
that date, Weir, who was 58 years old at that time, presented
herself to Roseman for a procedure known as a
“colonoscopy.” She was referred to Roseman by her family
physician, Dr. O’Donnel. (N.T. 332). During the procedure,
Roseman removed a polyp, identified as a “submucosal
fibroma.” After the procedure, Weir was permitted to leave
the hospital later that same day. She testified that she drove
herself home. (N.T. 333-334).

The next day, being Saturday, Weir testified that she felt
pain when she woke up. She contacted Roseman that morn-
ing, and was directed to report to the emergency room at
Sewickley Valley Hospital, where she was attended to by the

emergency room doctor, Frank Gaudio, M.D. (“Gaudio”).
Gaudio’s testimony was offered via his videotaped deposi-
tion taken on May 6, 2005. He stated that prior to Weir’s
arrival in the emergency room, he “recalled getting a call
from (Roseman) saying that she had performed a procedure
on Ms. Weir and that she wanted to have an x-ray done and
a blood test done to rule out a perforation in her”; and that
Roseman had informed him that she removed a polyp from
Weir’s colon. (Gaudio depo. 5/6/05, p. 20 & 27).

Again, Weir drove alone to the hospital. However, after
being told that she would require someone other than herself
to drive her home after she received treatment, Weir
returned home to secure a driver.

Her friend, Allen Amsler, accompanied her back to the
hospital emergency room. (N.T. 338, 342). She was again treat-
ed by Gaudio, and received medication intravenously. Gaudio
stated that Weir complained of pain in her lower abdomen,
and had not had a bowel movement yet that day. (Gaudio depo.
5/6/05, p. 22-23). He further testified as follows:

A. My diagnosis was acute abdominal pain. My diag-
nosis was that she had an ileus which was the finding
from the x-ray, and my suspicion at the time was those
were occurring, because of the polyp that had been
removed causing that particular area of the bowel,
large bowel, in this case, sigmoid colon, to be in a bit
of a spasm and to not be functioning appropriately.
(Gaudio depo. 5/6/05, p. 32).

He stated that he told Roseman of his diagnosis, and it was
decided that Weir be discharged with a follow up with
Roseman in a couple of days. (Gaudio depo. 5/6/05, p. 41).

At the conclusion of her emergency room treatment, Gaudio
gave her a prescription for pain medication (vicodin), and she
was directed to either return if the pain gets worse, or see
Roseman in 2 to 4 days if the pain still persisted. (N.T. 340-343).

Still having pain on Monday, Weir called Roseman and left
a message on the answering machine that the pain had
returned. Roseman returned her call, and instructed her to
get more pain medication and to take an enema. (N.T. 346).
That apparently did not solve the pain, and she again called
Roseman later in the day and left another message. (N.T. 350).

The following day, being Tuesday, Weir received a call back
from Roseman and Weir told her that she was going to the hos-
pital with her daughter who had just arrived from New York,
as the pain had not subsided. Weir underwent surgery later
that day, performed by Dr. Michael Felix, after further tests
revealed that there was a perforation in her bowel where the
polyp had been removed, which allowed liquid stool and feces
to escape. Approximately 10 centimeters of Weir’s colon was
removed, and a pouch, commonly referred to as a “Hartmann’s
pouch” was made which created a colostomy. Approximately
three (3) months later, this procedure was reversed. Weir’s
condition was described as the “post polyectomy syndrome.”

The crux of Weir’s case was whether Roseman had devi-
ated from the standard of care by failing to admit her to
Sewickley Valley Hospital during her visit to the emergency
room. That visit was recommended by Roseman after Weir
had informed Roseman that she was experiencing severe
pains in the area of her colon where the polyp was removed
by Roseman on the previous day.

The testimony offered by Gaudio and Roseman were in
sharp contrast to each other. A hotly contested fact was
whether Gaudio had discussed Weir’s condition in detail
with Roseman while Weir was present in the emergency
room on Saturday, August 5, 2000. Roseman contends that
she did not have correct and complete information from
Gaudio. (N.T. 293). She testified as follows:

If I had known that Mrs. Weir had come back to the
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emergency room, if I had known that she had pain,
if I had known she had vomited, had I known she
had nausea, not only would I have wanted to have
known, I would have not wanted her to have been
discharged from the emergency room.
(N.T. 293-294).

Gaudio’s testimony was that he performed a variety of tests on
Weir, including those ordered by Roseman (an x-ray and blood
count), who had told him she was coming to the Emergency
Room, and she wanted these tests done. (Gaudio depo. 5/6/05
p. 34). Gaudio also examined her and found some abdominal
pain. The x-ray showed some slight enlargement of the bowel,
and the air/fluid levels showed the bowel was not pushing its
contents through or was in some kind of spasm. He opined
that this condition in the small bowel was a result of the spasm
in the large bowel, or colon, the site of Roseman’s procedure.
(Gaudio depo. p.p. 30-33). Gaudio further testified that he told
all of the above to Roseman. (Gaudio depo. p. 34).

Obviously, there was a credibility dispute between Gaudio
and Roseman. Indeed, Roseman said Gaudio was “incorrect”
in his testimony as to what he told her. (N.T. p. 293).

The evidence was also developed that Roseman dictated a
memorandum to the file, on August 10th, two days after Weir
had the surgery to correct the perforated bowel. (T. p. 296).
Roseman acknowledged that typically memoranda like this are
done contemporaneous with the event rather than 2 days later.

Expert witnesses were presented by each party. Weir’s
expert was Dr. Douglas Rex, a practitioner in the field of
internal medicine since 1985, and in gastroenterology since
1987. He is also Board Certified and has authored some 116
different medical articles for various medical journals. He
likewise edited the textbook known as “Colonoscopy
Principles and Practice,” which is apparently the authoritive
work on this subject (N.T. 105-123).

Specifically, after reviewing the medical records of Weir,
he opined that “the standard of care for a person perform-
ing—an endoscopist and gastroenterologist performing a
colonoscopy and removing polyps would be to recognize,
given the facts that are in the medical records, that this per-
son needs to be admitted to the hospital and observed, and
abdominal pelvic CT scan needs to be ordered and the patient
needs to be treated appropriately.” (N.T. 132). Roseman’s fail-
ure to do so is the basis of the negligence claim.

Roseman offered Doctor David Medich as her expert wit-
ness, who is a practicing colorectal surgeon at Allegheny
General Hospital. (N.T. 420). He testified that such surgeons
attend to patients who have complications after colonoscopies;
and that he has cared for patients that have post-polypectomy
syndrome. (N.T. 421). I note that prior to his testimony, I con-
ducted an in camera voir dire of Dr. Medich in addressing
Weir’s motion in limine objecting to the Medich opinion in that
it did not state what was the standard of care. (N.T. 418).
Medich contended the standard of care for gastroenterologists,
internists and colorectal surgeons is the same. (N.T. 423).

After the in camera voi dire of Dr. Medich, Weir’s counsel
objected to the statement in Dr. Medich’s report that states: “It’s
up to the standard of care, as evidenced by the fact that she’s
alive, well and whole to this day.” (N.T. 427). Weir’s Counsel
contended that the Medical Care Availability and Reduction of
Error (“MCARE”) Statute (40 Pa.C.S.A. §1303.101, et seq.)
requires that Dr. Medich be board certified in the same special-
ty as Roseman; and that he was not. Roseman’s Counsel essen-
tially argued that this was a “surgeon’s” perspective, and that
he is being offered in response to Dr. Rex. Medich contended
that he was familiar with the standard of care for treating
patients that gastroenterologists refer to him, as a colorectal
surgeon, who experience complications. After analysis of
MCARE, I permitted her to testify. (N.T. 429-431, 439).

Medich then opined that a perforation that occurs after
the removal of a polyp is caused by the heat from the wire of
the snare that removes the polyp. (N.T. 451). He opined that
Weir’s fate was “sealed when that polyp is removed because
of the depth of the polyp and the electrical current that’s
necessary to carve it out of the wall.” (N.T. 466). He further
suggested that Gaudio, because he was actually present dur-
ing Weir’s ER visit on Saturday, was in a better position to
assess admittance. (N.T. 475-482). Yet, he did admit that it
was very common for ER doctors to discharge with specific
instructions to return if things persist or get worse. (N.T.
482). It was also acknowledged that the ER physician had no
power to admit Roseman’s patient, and that she would have
to do so herself. (Gaudio depo. 5/6/05, p. 39).

At the close of Weir’s case, Valley Medical made a motion
for non-suit. (N.T. 375). As stated on the record, the basis for
that motion was that no evidence was presented that any of
its employees, in particular, Gaudio, was negligent. Valley
Medical asserted that there was no testimony regarding
standard of care, duty, nor negligence on its, or Gaudio’s
behalf. (N.T. 376-381). The only testimony about the emer-
gency room visit of Weir on Saturday pertained to Gaudio’s
report of Weir’s condition to Roseman.

Roseman’s contention that Dr. Rex’s testimony about how
Gaudio should have handled the emergency room situation is
misplaced. A review of Dr. Rex’s testimony shows that he
never said how Gaudio should have handled the matter. What
Roseman is referring to are “hypotheticals” posed to Dr. Rex
by her Counsel; and Dr. Rex never found fault with Gaudio’s
treatment. Specifically, the “hypothetical” testimony from
Dr. Rex was as follows:

I mean to summarize my sense of this whole thing,
if Dr. Roseman, when she was contacted by Dr.
Gaudio, was given the information that this
patient’s pain had resolved, that the abdomen was
not tender, that the x-ray was normal, in fact, it
wasn’t normal, and Dr. Gaudio knew this wasn’t
normal, if that was the information that was trans-
mitted to Dr. Roseman, that—and then the patient
came back with pain, certainly given the hypothet-

ical, if that’s the situation, I don’t think the patient
ever should have been released the first time.

But it would be understandable if Dr. Roseman told
Dr. Gaudio to release the patient if all of those
things were present, and then certainly then Dr.
Roseman would be the victim of Dr. Gaudio’s not
contacting her, which he should have done when
she came back with pain a second time.
(Emphasis Supplied). (N.T. pp. 189-190).

Moreover, Dr. Rex is a gastroenterologist, not an emer-
gency room doctor. Under the MCARE statute, expert quali-
fications regarding “standard of care” are defined as follows:

(c) Standard of care.—In addition to the require-
ments set forth in subsections (a) and (b), an expert
testifying as to a physician’s standard of care also
must meet the following qualifications:

(1) Be substantially familiar with the applicable
standard of care for the specific care at issue as of
the time of the alleged breach of the standard of care.

(2) Practice in the same subspecialty as the
defendant physician or in a subspecialty which
has a substantially similar standard of care for
the specific care at issue, except as provided in
subsection (d) or (e).

(3) In the event the defendant physician is cer-
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tified by an approved board, be board certified
by the same or a similar approved board, except
as provided in subsection (e).
40 Pa.C.S.A. §1303.512

Hence, Dr. Rex could not testify about that matter.
Further, Gaudio had no authority to admit Weir as the testi-
mony revealed. Since there was no evidence of negligence by
Gaudio or Valley Medical, Roseman had filed no cross-claim,
and Weir joined in Valley Medical’s Motion, I granted it.
(Gaudio depo. 5/6/05, p. 39).

At the conclusion of the testimony, I submitted the case to
the jury with a jury interrogatory that asked them to deter-
mine negligence, causation and damages, if any. After delib-
erating, the Jury found Roseman negligent, and found the
damages to be $327,000.

ANALYSIS and CONCLUSION
To prove medical malpractice a party must present

expert testimony to testify to a reasonable degree of medical
certainty that the acts of the doctor deviated from the
acceptable medical standards. This encompasses four (4)
elements: 1. duty owed by physician to patient; 2. breach of
that duty; 3. that the breach was the proximate cause in
bringing about the harm; and 4. that damages suffered were
direct result of the harm. Smith v. Grab, 705 A.2d 894
(Pa.Super. 1997). Further, expert testimony is required in
virtually all cases that the defendant physician did indeed
breach the standard of care owed the patient.

While Roseman has objected to my granting Valley
Medical’s non-suit, the facts are clearly set forth above, and
they warranted a non-suit. While many a Defendant would
like to have company to share liability, I do not think it can
be accomplished simply by argument. Facts are needed to
withstand a non-suit. Here, a medical malpractice case, the
most important factor is expert testimony finding fault with
Valley Medical’s or Caudio’s care. None was offered, and I do
not find the comment by Dr. Rex sufficient to establish any
cause of action against Valley Medical.

Next, Roseman argues that Weir’s Counsel made improper
statements to the jury that are harmful error. Roseman con-
tends that this occurred in three instances. First, that a “send
a message” argument was made during his closing argument.
Roseman cites the following statement by Weir’s Counsel:

Look at the evidence. Talk to each other. Reason it
out. And I submit to you that when you do, you’re
going to get to that last question.

And I ask you, please, on behalf of Ann Weir, make
this a number that–it can’t justify and it can’t bring
back and it can’t change what happened, but make
it a number that justifies what she went through.
Make it a number that lets them know that coming
in with this kind of evidence in court is not good.
(N.T. 568-570).

I have reviewed this portion of the Transcript, and I am not
convinced that it rises to the level of being a “send a mes-
sage” argument. I agree with counsel for Weir that its con-
text is in the lstatements made by counsel. In essence, this
“cured” any improper remarks. See, Papa v. Pittsburgh

Penn-Center arger version of his analysis of arriving at the
amount of damages. Further, my instructions to the jury take
into account that they are only to consider the evidence
offered, not Corp., 218 A.2d 783 (Pa. 1966) and Mutual Auto

Insurance Co. v. Moore, 544 A.2d 1017 (Pa.Super. 1988).

Next, Roseman contends that Weir’s Counsel’s opening
contained improper comments about Roseman’s need to come
to the ER on the following Saturday. The portion of the open-

ing statement that Roseman is referring to was as follows:

Weir’s Counsel:
Because on Saturday, Dr. Roseman didn’t come to
the hospital and take over Ann Weir’s case and
because she didn’t take the time to come to the hos-
pital and do what should have been done, what you
just saw is what happened to Ann Weir.
(N. T. 81)
… … … … … … …

It is just further reason why the doctor should have
taken the time to go to the hospital to see her
patient on that Saturday morning. Get in the car, to
the hospital, see the patient. Then there’s no
chance of any miscommunication, and you can
manage the case, and if they want to argue there
was some sort of misunderstanding, well, there
wouldn’t have been if they had done the right thing
and gone into the hospital and see the patient.
(N.T. 91).

Roseman argues that Weir did not offer expert testimony
that the standard of care was for a physician to go to a hos-
pital after that doctor’s patient was seen by an ER physician.
However, Roseman fails to account for the testimony that the
ER physician had no power to admit Weir, and that based on
the expert testimony offered during the trial, the conclusion
was that maybe she should have gone to the ER that day. If
she had, we would not have the conflict between her and
Gaudio as to what he told her. I do not find that such a state-
ment is improper in light of the totality of the expert evi-
dence offered in the Trial.

The next “improper counsel behavior” contention is that
Weir’s Counsel suggested during his closing that Roseman
consulted with an expert who may have given a “negative
report.” It is undisputed that Dr. Medich, Roseman’s expert,
was not a gastroenterologist, but a surgeon. I find that
Counsel was merely pointing out that Roseman did not call a
gastroenterologist as an expert, but instead, only a surgeon.
That was an accurate statement. Hence, I do not agree with
Roseman’s “suggestion.” See, Smith v. Paoli Memorial

Hospital, 885 A.2d 1012 (Pa.Super. 2005).
Roseman’s argument that Weir’s Counsel misled the jury

by stating there were no medical bills is likewise unavailing.
What Counsel said was an appropriate statement under
black letter Pennsylvania litigation protocol. Further, it was
obvious that Weir was not claiming any medical bills.
Clearly, her treatment for the colostomy and its reversal pro-
duced medical bills. Weir just did not include that in her
damage claim. Moreover, I am perplexed how this could
have harmed Roseman. Hence, I reject this argument.

Finally, with respect to other “improper” statements,
Roseman asserts that Weir’s Counsel made statements
regarding the veracity of Roseman. As an adversary of
Roseman, his obligation is to impeach her credibility. His
statements pertained to his analysis of the facts and evi-
dence. Those are certainly appropriate in trial advocacy, and
I find nothing remarkable about his closing statement that
would suggest the need for any correction. Indeed, as
between Roseman and Gaudio there were disputes, and it
was fair comment to draw Roseman’s veracity into question.

Testimony about the size of the polyp is also challenged
by Roseman. In particular, she argues that Dr. Rex’s testimo-
ny that the polyp was smaller, i.e. 5 or 6 millimeters, than
what Roseman claims it was, i.e. 2 centimeters constitutes a
new “theory of liability” beyond the scope of Dr. Rex’s
report. He stated as follows:

A. Like I said, it’s about five or six millimeters in size.
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Q. Okay. It’s not two centimeters?

A. No. It’s not that big. (N.T. 129).

Additionally, Roseman contends that Dr. Rex’s testimony
included his opinion that cold snaring, and not electro-
cautery could have been used to remove the polyp; and that
as a result, this constituted a criticism of Roseman’s per-
formance of the colonoscopy on that Friday, which intro-
duced a new “theory of liability.”

Weir points out that Dr. Rex only stated that cold snaring
could be used. He did not state that it was wrong to use elec-
trocautery. Specifically he stated:

On the other hand, it is perfectly within the stan-
dard of medical care to use electrocautery to
remove a polyp of this size; even though I don’t
think it’s 2 cm. in size, it’s fine to use electrocautery.
(N.T. 137).

Accordingly, I find no merit to Roseman’s argument that a
new “theory” was introduced by Dr. Rex’s testimony.

Roseman further contends that Dr. Rex should have been
precluded from testifying about causation, and that I erred
in denying her motion in limine on that ground. She argues
that since he is a gastroenterologist and not a surgeon, he is
not qualified to testify about “causation.” I found Dr. Rex to
be an expert in this particular matter.

His credentials in the medical field, and in the area of
gastroenterology are certainly sufficient to qualify him as an
“expert” and the record clearly reflects it. Therefore, I find
no error in admitting him as an expert to testify in this case.
Indeed, one of the theories in MCARE as to experts, is the
“like versus like” standard, i.e. that an expert from
Roseman’s own field should testify as to standard of care.
This is exactly what Weir did, since both Roseman and Dr.
Rex are gastroenterologists. That I permitted a surgeon to
testify on behalf of Roseman was an expansion of the “like v.
like” standard by me, because Dr. Medich claimed to have
gastroenterologist expertise. Now, Roseman says only a sur-
geon could testify as to causation.

Obviously, Weir’s peritonitis resulted from a perforated
bowel at the site of the polyectomy. Roseman was the individ-
ual who performed the polyectomy. Clearly, Roseman’s con-
duct caused the perforation. But, the issue is not who caused
the perforation, but the care required of the gastroenterolo-
gist after the procedure. Dr. Rex said that prompt conserva-
tive care, and antibiotic therapy may have made surgery
unnecessary. That is clearly within his expertise, and since
prompt conservative care was not given, the issue falls
squarely within the prohibition against speculating what
would have happened if proper care had been given. See Pa.
Suggested Standard Jury Instruction 10.03B. Dr. Rex is quite
clear why prompt care was paramount in this case. He said:

Well, let’s see. Did the failure to provide the stan-
dard of care…I think the failure to admit the hospi-
tal and give them IV antibiotics, make them NPO,
you know, led to sort of the inevitable free perfora-
tion, yeah. If you are asking me would it be con-
ceivable that a patient under those circumstances,
you know, with post-polypectomy syndrome might
get better on their own, I suppose it’s possible. But
the standard treatment would be to admit them,
and that’s the circumstance in which we know we
have a chance of being successful, and the antibi-
otics are very important because there is an infec-
tion involved in the whole thing.
(N.T. 176-177).

Lastly, Roseman asserts that I made improper and incor-

rect statements that were prejudicial, but counsel cites only
one instance involving a hypothetical question. In particular,
Roseman states that my overruling her objection to Weir’s
counsel posing a hypothetical question to Roseman’s expert
was improper and not correct. In essence, the hypothetical
did not exactly track the testimony of Gaudio, but related to
it. (N.T. 486-488). I entertained each counsel’s position
regarding the objection, thus allowing them to amply present
their contentions. After which, I found no error in permitting
the hypothetical to be presented to the expert. This is rou-
tinely done during cross-examination, and I found nothing
extraordinary about such a line of questioning. Further, Dr.
Medich was certainly astute enough to understand the hypo-
thetical and defense counsel had their opportunity on re-
direct exam to address any incorrect element, and indeed
did so. (See N.T. p.p. 492-494). Therefore, Roseman’s con-
tention is without merit.

CONCLUSION
There is the well known principle that a decision to order

a new trial is one that lies within the discretion of the Trial
Court, and that discretion must be exercised on the founda-
tion of reason. Coker v. Flickinger Co., Inc., 533 Pa. 441, 625
A.2d 1181 (1993). Additionally, the verdict winner gets the
benefit of every favorable inference of fact. Finally, there is
the standard that a Trial Court should not grant a new trial
unless the evidence supporting the verdict is so inherently
improbable or at variance with the admitted or proven facts
or with ordinary experience so as to render the verdict
shocking to the court’s sense of justice. Rittenhouse v.

Hanks, 777 A.2d 1113 (Pa.Super. 2001). I find nothing
“shocking” in the Jury’s decision. Further, it is not my duty
to invade the province of the jury. The law of this
Commonwealth is clear that a jury is entitled to believe all,
part or none of the evidence presented. See, Martin v. Evans,

711 A.2d 458 (Pa. 1998).
Thus, after analysis of Roseman’s motion for post trial

relief, and briefs of the parties submitted to me in this mat-
ter, and for the reasons set forth above, the Motion for Post-
Trial Relief is DENIED and the Jury Verdict is AFFIRMED.

As noted earlier, Weir filed a motion for delay damages
under Rule 238. Roseman did not contest that motion and the
award claimed, $30,286.03 is mathematically correct.
Accordingly, those delay damages will be GRANTED.

An appropriate Order follows.

BY THE COURT:
/s/O’Reilly, J.

ORDER OF COURT
AND NOW, to-wit, this 3rd day of February, 2006, for the

reasons set forth in my MEMORANDUM of this date, it is
hereby ORDERED, ADJUDGED and DECREED that the
Motion for Post-Trial Relief filed by the Defendants, UPMC
Community Medicine, Inc., a corporation, conducting prac-
tice under the name of University Family Practice, and
Sharon R. Roseman, M.D. is DENIED, and the Jury Verdict
of $327,000 is AFFIRMED. I also award Delay Damages to
the Plaintiff, Ann Weir, in the amount of $30,286.03.

BY THE COURT:
/s/O’Reilly, J.

1 Another Defendant, Valley Medical Facilities, Inc., had
reached a settlement with Weir prior to commencement of
the trial wherein it agreed to liability if Frank Gaudio, M.D.,
another Defendant, was found to be negligent. At the conclu-
sion of Weir’s case, I granted Valley Medical Facilities’ non-
suit, having found no evidence offered against Dr. Gaudio for
negligence.
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J U R Y  V E R D I C T S
The Buncher Company and Pittsburgh Public Parking, Inc. v.

Port Authority of Allegheny County

Court: Common Pleas
Case Number: GD 04-005386
Jury Verdict: For Plaintiff in the amount of $3,600,000.00

molded to $1,267,390.00 by the Court, plus
delay damages for a total of $1,438,085.81

Date of Verdict: 9/21/05
Judge: Farino
Pltf ’s Atty: Joseph A. Katarincic; Kevin P. Allen
Def’s Atty: Sandy B. Garfinkel; Dennis L. Veraldi;

Joel L. Lennen
Type of Case: Eminent Domain/Condemnation Action
Remarks: Defendant Port Authority filed a Declaration of
Taking and Notice of Condemnation of 4.051 acres of proper-
ty on West Carson Street near Station Square owned by
Plaintiff The Buncher Company and leased by Pittsburgh
Public Parking, Inc. Defendant then paid the sum of
$2,332,610.00 into Court for the property. Thereafter,
Plaintiffs filed a Petition for Appointment of Viewers. The
Board of Viewers awarded $6,025,000.00 from which award
Defendant appealed. A jury was empanelled as finder of fact
and trial was held during which Plaintiffs argued the value
of the property was $7,301,000.00 based on its best use being
as condominiums, a hotel and garage. Defendant argued that
the property’s best use was as a parking lot and valued it at
$2,400,000.00. The jury found for Plaintiffs in the amount of
$3,600,000.00 which was molded by the Court to
$1,267,390.00 plus delay damages for a total of $1,438,085.81.

Joseph DiMatteo and Sandra Lynn DiMatteo, et ux v.
Marvin Carter

Court: Common Pleas
Case Number: GD 02-016570
Jury Verdict: For Plaintiff Joseph DiMatteo in the amount

of $8,221.85 for medical expenses and
$12,500.00 in pain and suffering damages,
molded to $15,000.00 per Pa.R.C.P. 1311

Date of Verdict: 9/14/05
Judge: O’Reilly
Pltf ’s Atty: Matthew R. Wimer; Jamie K. Zurasky
Def’s Atty: Susan D. O’Connell
Type of Case: Motor Vehicle
Experts: Plaintiff(s): Jon A. Levy, M.D. (orthopedic)

Defendant(s): Frank T. Vertosick, M.D.
Remarks: Plaintiff-husband was a restrained driver stopped
at a red light when he was rear-ended by Defendant. The
impact caused him to be thrown forward and back again. He
declined treatment at the scene then allegedly began experi-
encing headaches and neck pain. He was diagnosed with a
whiplash injury and treated conservatively. Diagnostic test-
ing revealed a bulging disc in the cervical spine. Defendant’s
medical expert opined that Plaintiff-husband may have suf-
fered a mild strain which resolved over a few months’ time
and did not cause any residual problems.  The case was trans-
ferred from general docket to arbitration where a panel
awarded Plaintiffs $18,500.00 from which Defendant
appealed. The parties then agreed to proceed pursuant to
Pa.R.C.P. 1311. The jury found for the Plaintiff-husband but
awarded nothing for Plaintiff-wife’s loss of consortium claim.

Karen A. Jenesky and Dennis Jenesky, her husband v.
Marino Chiropractic, P.C. and Edward P. Kanai

Court: Common Pleas
Case Number: GD 05-005216
Jury Verdict: For Plaintiffs—$500,000.00 molded to

$325,500.00 to reflect 35% contributory
negligence

Date of Verdict: 1/27/06
Judge: Lazzara
Pltf ’s Atty: Alan H. Perer
Def’s Atty: Miles A. Kirshner for Marino Chiropractic;

Scott E. Becker for Edward P. Kanai
Type of Case: Premises Liability
Experts: Plaintiff(s): Joseph Indovina (architect);

Eric Altschuler, M.D.; Mitchell
Rothenberg, M.D.
Defendant(s): Irving J. Oppenheim, Ph.D.
(engineer)

Remarks: Plaintiff-wife entered the premises of Defendant
Marino Chiropractic in order to use the bathroom. The
receptionist gave her permission and directed her down the
hall. As Plaintiff proceeded down the hall, there was an
office straight ahead which did not appear to be a bathroom.
Plaintiff opened a door to the right and immediately fell
down a set of steep cellar steps with no landing, no handrail,
no light and no warning of any sort. Plaintiff-wife suffered a
fractured neck and shattered her right elbow. She continues
to experience pain and limitations in both the neck and the
elbow. Defendants contended that Plaintiff was at fault for
not waiting for the receptionist to escort her to the bathroom.
Jury found for the Plaintiffs.

Cheryl A. Kadar v. UPMC Braddock

Court: Common Pleas
Case Number: GD 04-016612
Jury Verdict: For Defendant
Date of Verdict: 1/27/06
Judge: Scanlon
Pltf ’s Atty: Noah P. Fardo; Shawn T. Flaherty
Def’s Atty: John C. Conti; Lisa D. Dauer;

Jennifer M. Kirschler
Type of Case: Premises Liability
Experts: Plaintiff(s): Dane Wukich, M.D.;

John F. Norbut, Jr. (plumber);
Aloysius T. McLaughlin, Jr. (engineer)
Defendant(s): Brian J. Cross, D.O.;
Donald F. O’Malley, Jr., M.D.;
Jeffrey N. Kann, M.D. (orthopedic);
Frank J. Frassica, M.D. (orthopedic)

Remarks: While a patient at Defendant’s facility, Plaintiff
alleged she suffered serious injuries to her foot when the
sink in her patient bathroom fell from the wall, striking her.
Defendant contended Plaintiff contributed to the happening
of this incident by standing on the sink in order to smoke a
cigarette. In addition, Defendant claimed Plaintiff was non-
compliant with her physician’s recommendations including
regarding weight-bearing and offered medical expert testi-
mony that the injury, a severely comminuted right tibial
pilon fracture, was inconsistent with the claimed mechanism
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of injury. The jury found Defendant to be negligent but fur-
ther found Defendant’s negligence was not a factual cause of
Plaintiff ’s alleged injuries and damages.

Sara Paravati and Joseph Paravati, her husband v.
Port Authority of Allegheny County

Court: Common Pleas
Case Number: GD 02-013128
Jury Verdict: For Plaintiff Sara Paravati in the amount

of $15,000.00
Date of Verdict: 9/22/05
Judge: O’Brien
Pltf ’s Atty: Fred C. Jug, Jr.
Def’s Atty: Gregory A. Evashavik; Colin Meneely
Type of Case: Motor Vehicle

Remarks: Plaintiff-wife was a passenger on a Port Authority
bus when the bus driver suddenly applied the brakes due to
a vehicle running a stop sign. Plaintiffs alleged the
Defendant driver’s action caused Plaintiff-wife to be thrown
to the floor of the bus, striking her head and causing a shoul-
der injury. Defendant alleged Plaintiffs’ damages arose from
the negligence of the phantom driver of the vehicle that ran
the stop sign. Plaintiffs also asserted a claim for uninsured
motorist benefits and presented evidence with regard to that
claim at trial. The jury found the unidentified driver 100%
negligent and awarded damages of $50,000.00 to the
Plaintiff-wife, which was molded by the Court to $15,000.00
pursuant to agreement of the parties.

Ronald Semler v.
William C. Christie, M.D. and

Scott & Christie and Associates, P.C.

Court: Common Pleas
Case Number: GD 03-016483
Jury Verdict: For Defendants
Date of Verdict: 9/22/05
Judge: Colville
Pltf ’s Atty: James B. Cole
Def’s Atty: Linton L. Moyer
Type of Case: Medical Malpractice
Experts: Plaintiff(s): Pearl S. Rosenbaum, M.D.

(ophthalmologist); Robert L. Bergren, M.D.
Defendant(s): Paul R. Rosenberg, M.D.
(ophthalmologist); Peter A. Campochiaro,
M.D. (ophthalmologist)

Remarks: Plaintiff began seeing black spots in his left eye
and sought treatment from Defendants. Defendant doctor
noted hemorrhage in the left eye and advised Plaintiff to
return to the office in three weeks. After one week, when
Plaintiff ’s symptoms worsened, he notified the Defendant’s
office by phone and was told his symptoms were normal and
he should see the doctor as scheduled. Plaintiff was seen by
another doctor in the practice when he returned. He was
diagnosed with two retinal tears and referred to a specialist,
underwent two surgeries, and suffered permanent loss of
useful vision in the eye. Plaintiff alleged Defendants deviat-
ed from the standard of care by failing to refer Plaintiff to a
specialist in a timely manner. Defendants contended that the
services and advice rendered were within the accepted stan-

dard of care and that when Defendant Christie diagnosed the
hemorrhage he appropriately examined the retina for tears
and found none. The jury found for Defendants.

James W. Wagner and June P. Wagner, his wife v.
Joseph A. Pfister and Michael K. Pfister

Court: Common Pleas
Case Number: GD 05-006977
Jury Verdict: For Plaintiffs in the amount of $110,000.00
Date of Verdict: 3/7/06
Judge: Lutty
Pltf ’s Atty: Alan H. Perer
Def’s Atty: Laura R. Pasquinelli
Type of Case: Motor Vehicle
Experts: Plaintiff(s): Timothy Honkola, M.D.

Remarks: Defendant Michael Pfister was driving a car
owned by his father, Defendant Joseph Pfister when he
crossed the center line and collided head-on with the
Plaintiffs’ vehicle. Plaintiff James Wagner suffered injuries
to his knee including a comminuted fracture, torn cartilage
and partially torn ligaments. He was placed in a long leg cast
for three and a half months, then underwent a course of
physical therapy. He has arthritis in the knee and future sur-
gery may be needed. At the time of the crash, Defendant dri-
ver’s license was under suspension. Plaintiffs alleged negli-
gent entrustment by Defendant owner, who denied the
allegations, which permitted his son’s driving record, includ-
ing a long history of accidents, suspensions, citations and a
DUI conviction into evidence.

Bruce Wallace and Beverly Wallace, husband and wife v.
Gregory T. Altman, M.D., Allegheny Specialty Practice

Network, d/b/a Human Motion Center and/or
Allegheny Orthopaedics

Court: Common Pleas
Case Number: GD 04-007397
Jury Verdict: For Defendants
Date of Verdict: 9/27/05
Judge: Friedman
Pltf ’s Atty: James R. Moyles
Def’s Atty: Joseph A. Macerelli
Type of Case: Medical Malpractice
Experts: Plaintiff(s): Carl Hasselman, M.D.

Defendant(s): Clifford H. Turen, M.D.
(orthopedic)

Remarks: Defendant Altman performed an open reduction,
internal fixation surgery with placement of an external fixa-
tor due to Plaintiff ’s right pilon fracture. In follow up visits,
Plaintiff alleged there was no improvement and x-rays
revealed minimal healing of the fracture. Nonetheless, the
external fixator was removed and Plaintiff began weight
bearing per Defendant’s instructions. After four months,
Plaintiff sought a second opinion from another surgeon who
diagnosed severe non-union and complete shattering of the
ankle joint. Plaintiff thereafter underwent 3 additional sur-
geries, ultimately requiring a fusion of the ankle. Defendant
doctor contended that he acted within the standard of care
and removal of the fixator was proper in attempting to stim-
ulate healing and enhance union. The jury found in favor of
Defendants.
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OPINIONS
The Pittsburgh Legal Journal provides the ACBA mem-

bers with timely, precedent-setting, full text opinions, from

various divisions of the Court of Common Pleas. Each opin-

ion, which is published in this section, begins with a brief

description or a “head-note” of the opinion that follows.
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Nancy Eck v.
Metropolitan Life Insurance Co., et al.

Reasonable Reliance on Representations of Insurance

Agent—Jury Instructions—Burden of Proof—Consumer

Protection Law

1. The Court rejected both parties’ requested jury
instructions regarding reasonable reliance on representa-
tions of insurance agent and policyholders’ duty to read their
policy and instead based its instruction on the language of
Drelles v. Manufacturers Life Insurance Co., 881 A.2d 822
(Pa.Super. 2005), stating, “In summary, policyholders are not
always required to read their insurance policies. To the con-
trary, an insured may, indeed, rely on the representations of
his or her insurance agent unless, under the circumstances,
it is unreasonable for that insured not to read the policy
when it is delivered.”

2. The burden of proof for private actions brought pur-
suant to the Consumer Protection Law is a preponderance of
the evidence.

3. The intent and purpose of the Consumer Protection
Law is to curb and discourage future fraudulent behavior;
therefore, an award of triple damages is appropriate where
fraudulent behavior has been established.

(Meg L. Burkardt)

Kenneth R. Behrend for Plaintiff.
Kimberly A. Brown and B. John Pendleton, Jr. for Defendants.

No. GD 95-017150. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
Wettick, J., February 9, 2006—Plaintiff ’s and defendants’

motions for post-trial relief are the subject of this Opinion
and Order of Court.

This lawsuit is one of more than two hundred pending
lawsuits in which persons who purchased MetLife insurance
policies have raised claims based on MetLife’s sales prac-
tices. I have assumed responsibility for managing the litiga-
tion and I presided at this trial. However, most of the other
trials will be conducted by other members of this court.

I have made a series of pretrial rulings which have limited
the claims that a plaintiff may pursue. Also, I advised the par-
ties that the other judges will be using the jury instructions for
fraudulent misrepresentation claims that I used in this case.
The parties’ objections to these jury instructions raised in this
case will become part of the subsequent litigation if a party in
another case states that it is raising the objections to the jury
instructions that were raised in Eck v. MetLife.l

This lawsuit arises out of a sale of a $15,000 whole life
insurance policy dated March 16, 1992. The policy provides
that it will be fully paid if the insured makes monthly pay-
ments of $35.80 for fifty-two years. The fifty-two year period
is apparently based on the policy’s guaranteed interest rate
of 4% per year. If dividends exceed the guaranteed rate of
4%, the insured may apply the excess dividends toward the
payment of premiums (which means that the policy will be
fully paid at an earlier time).

MetLife agents had access to illustrations showing the
number of years in which payments would need to be made
based on current interest, mortality, and expense rates. The
illustration for this transaction showed that the monthly div-
idends would need to be paid only for twelve years based on
these current rates.2

The illustration contains the following language:

** THE CASH OUTLAY ILLUSTRATED SHOWS THE
RESULTS IF THE CURRENT DIVIDEND SCALE CON-

TINUES WITHOUT CHANGE. DIVIDENDS ARE NOT
GUARANTEED AND MAY INCREASE OR DECREASE
IN THE FUTURE. IF FUTURE DIVIDENDS DECREASE,
IT IS POSSIBLE THAT THE CASH VALUE OF ADDI-
TIONAL INSURANCE MAY NOT BE SUFFICIENT IN
SOME FUTURE YEARS TO PAY THE FULL CURRENT
PREMIUM AND SOME CASH OUTLAY MAY BE
REQUIRED. IF PREMIUMS ARE MODAL, ANNUAL-
IZED PREMIUM EQUALS THE MODAL PREMIUM
TIMES NUMBER OF PAY PERIODS FOR YEAR.

DIVIDENDS BASED ON JAN. 1992 SCALE THAT USES
CURRENT INTEREST, MORTALITY AND EXPENSE
RATES. ILLUSTRATIVE MONTHLY INCOME BASED
ON APRIL 1992 SETTLEMENT OPTION RATES ILLUS-
TRATIVE FIGURES ARE NOT GUARANTEES OR ESTI-
MATES FOR THE FUTURE.

At trial, plaintiff testified that the MetLife agent who sold
her the policy told her that the policy would be fully paid
after ten years. He used an illustration to support his state-
ment.3 However, she was never shown or given any page of
the illustration which said that the figures are not guaran-
teed. Also, she did not read the policy when it was delivered.

The MetLife agent, on the other hand, testified that he
never told any customer that the rates in an illustration were
guaranteed. To the contrary, he always explained that the
illustration is based on current rates and that if dividends
fall, more payments will be needed. He also testified that he
would have given the plaintiff the entire illustration, includ-
ing pages containing the language that illustrative figures
are not guaranteed.

The jury returned a verdict in defendants’ favor on plain-
tiffs fraudulent misrepresentation claim. In a nonjury pro-
ceeding, I entered a decision in favor of plaintiff because the
evidence, using a preponderance of the evidence standard,
established violations of the Unfair Trade Practices and
Consumer Protection Law, 73 P.S. §201-1 et seq. (“Consumer
Protection Law”).

PLAINTIFF’S MOTION FOR POST-TRIAL RELIEF
Plaintiff ’s motion for post-trial relief raises the following

grounds: (1) dissatisfaction with evidentiary rulings, which
plaintiff asserts that I made, regarding MetLife’s “corporate
practices”; (2) objections to my jury instructions covering
fraudulent misrepresentation and reliance; (3) objections to
the amount of damages I awarded under the Consumer
Protection Law claims; and (4) objections to the amount of
counsel fees I awarded.

The fourth ground (the counsel fee award) is addressed at
pages 2-4 of my September 13, 2005 Decision and Award.

GROUND ONE
In paragraph 2 of plaintiff ’s motion for post-trial
relief, plaintiff states:

2. The trial court has made evidentiary rulings
(that apply to all 212 cases), precluding plaintiff
from submitting relevant and material evidence in
support of proving plaintiff ’s claims for fraudulent
misrepresentation and violations of the Unfair
Trade Practices and Consumer Protection Law
(UTPCPL) that would establish: (1) motive, intent;
common plan, scheme or design of defendants; and
lack or absence of mistake of the plaintiff; and (2)
supports or refutes the credibility of the parties.

The statement that I made evidentiary rulings as to testi-
mony related to MetLife practices, applicable to each of the
pending MetLife insurance practices litigation, is not cor-
rect. I addressed this same issue in an October 21, 2005
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Memorandum and Order of Court addressing plaintiff ’s
motion for post-trial relief in Pfeifer v. Metropolitan Life

Insurance Co., GD95-017731, slip op. at 2 (C.P. Allegheny
October 21, 2005):

Plaintiff may be suggesting that he was not required
to attempt to offer expert testimony because there
is deemed to be a ruling, applicable in every case,
that such testimony can never be introduced. This
position is without merit for two reasons.

First, various rulings that I have made have nar-
rowed the claims that the plaintiff may raise at
trial, but none have changed the rules governing
the trial of these claims. In the trial of these claims,
the same rules apply that apply to the trial of any
case. Issues regarding the admissibility of evidence
and the jury instructions are waived if not raised in
the individual case. (This does not mean that the
judges who are trying these cases will not make the
same rulings that were made in prior cases.)
(Footnote omitted.)

Second, the only time that I made any ruling
regarding the testimony that plaintiff describes in
Grounds 2 and 3 was in the Eck v. Metropolitan Life

Insurance Co., GD95-17150, proceedings. The rul-
ings were not “global” evidentiary rulings–they
were very case-specific.

Prior to the Eck trial, plaintiff submitted a five-page offer
of proof regarding the testimony of a proposed witness. The
offer of proof was addressed at a September 1, 2005 confer-
ence at which a court reporter was present. At page 6 of the
September 1, 2005 Transcript, plaintiff ’s counsel stated:

Your honor, if we have a stipulation that if the client
or the customer was told that this policy will be
paid in ten years, that in and of itself constitutes
fraud and we don’t need that witness. (T. 6)

MetLife agreed that the jury would know–either through
an instruction by the court or testimony offered by MetLife–
that if the agent made the statement that the policy would be
fully paid if monthly payments were made for ten years, the
statement was false. Therefore, plaintiff would not call this
witness because the witness was not needed.4

During the trial, plaintiff’s counsel made an offer of proof
of rebuttal evidence. He sought to offer testimony of MetLife
agents that they were trained to sell policies with APP
Illustrations as paid-up policies (T. 321). He also sought to offer
testimony that many agents did not explain that the dividends
were variable and that out-of-pocket premium payments, as set
forth on the illustration, may be greater than this amount (T.
322). He sought to offer this evidence on the ground that it
would assist the jury in deciding the credibility of the testimo-
ny of plaintiff and the defendant insurance agent.

I asked plaintiff’s counsel whether he had evidence that
anyone had trained the agent who sold the policy to plaintiff to
engage in the practices described in the offer of proof or
whether he had proof that this particular agent would have
attended any training sessions which directed or encouraged
agents to engage in the practices described in the offer of proof.
Plaintiff did not have any such evidence. For this reason, I ruled
the evidence concerning the manner in which some agents
were trained was not admissible in this case (T. 319-323).

I also ruled that plaintiff could not introduce testimony
that other agents sold insurance policies by using the illus-
trative figures as guarantees.5 This testimony would not sup-
port a finding that the defendant insurance agent used illus-
trative figures as guarantees.

Pa.R.E. No. 406 governs evidence of the habit of a person
or the routine practice of an organization. The comment to
this rule states that concepts of habit or routine practice
denote conduct that occurs with fixed regularity in repeated
specific situations. This rule permits testimony of uniform
practices. According to the comment, a habit is a person’s
regular practice of meeting a particular kind of situation
with a specific type of conduct.

In this case, plaintiff had no evidence that the defendant
agent had been instructed (or encouraged) to sell insurance
by misrepresenting the terms of the policy. Furthermore,
plaintiff did not propose to offer testimony that it was the
routine practice of the defendant agent to sell insurance by
misrepresenting the terms of the policy. Proof that other
agents engaged in these practices does not support a finding
that this was the routine practice of the defendant agent.
Also, plaintiff was not offering testimony that it was the
practice of almost every agent in almost every transaction to
misrepresent the terms of the policy.6

GROUND TWO
I will next consider plaintiffs objections to my instruction

governing fraud. This instruction to the jury reads as follows:

INSTRUCTION-FRAUD
A person who makes a fraudulent misrepresentation
of material fact to another person is responsible for
all harm resulting from that other person’s reliance
on the fraudulent misrepresentation. In order for the
plaintiff to recover against the defendants, you must
find by clear and convincing evidence that (1) the
defendants made a misrepresentation to the plain-
tiff, (2) the misrepresentation made by the defen-
dants to the plaintiff was fraudulent, (3) the misrep-
resentation was of a material fact, (4) the defendants
intended that the plaintiff rely on the defendants’
misrepresentation, (5) the plaintiff relied on the
defendants’ misrepresentation, (6) the reliance was
justifiable, and (7) plaintiff’s reliance on the defen-
dants’ misrepresentation was a factual cause of the
harm suffered by the plaintiff.

A misrepresentation is fraudulent when the person
making the misrepresentation knows that it is
untrue or does not believe it is true or is indifferent
as to whether it is true.

A fact is material if it is one that would be of impor-
tance to a reasonable person in determining a
choice of action. A material fact need not be the
sole or even a substantial factor in inducing or
influencing a reasonable person’s decision. A fact
is also material if the maker of the misrepresenta-
tion knows that the person to whom it is made is
likely to regard it as important even though a rea-
sonable person would not regard it as important.

Reliance means a person would not have acted as he
or she did unless he or she considered the misrep-
resentation to be true. To be justifiable, the reliance
on the misrepresentation must be reasonable.

In determining whether there is justifiable reliance
in a noncommercial insurance transaction, you are
instructed that an insured is not necessarily
required to read the insurance policy at the time it
is delivered. Instead, you must consider the posi-
tions of the parties, their expertise and experience,
and the circumstances of the transaction. If you
find that, under the circumstances of the transac-
tion that is the subject of this litigation, a reason-
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able person with the plaintiffs background and
experience would rely on the agent’s description of
the material terms of the insurance policy, there is
justifiable reliance even though the plaintiff did not
read the policy when it was delivered.

On the other hand, if the plaintiffs background and
experience, the relationship of the parties, and the
circumstances of the transaction make it unreason-
able for the plaintiff not to have read the policy
when it was delivered, you must find that the plain-
tiff did not justifiably rely on the material misrep-
resentation of the agent.

In summary, policyholders are not always required
to read their insurance policies. To the contrary, an
insured may, indeed, rely on the representations of
his or her insurance agent unless, under the cir-
cumstances, it is unreasonable for that insured not
to read the policy when it is delivered.7

(Vol. II T. 13-16.)

Both MetLife and plaintiff object to the portion of this
instruction discussing justifiable reliance. It is the position
of MetLife that I should begin the paragraph with a sentence
stating that a plaintiff cannot recover if he or she blindly
relies on the misrepresentation, the falsity of which would be
patent or obvious if he or she used the opportunity to make a
cursory examination or investigation. Plaintiff, on the other
hand, contends that I should modify my instruction to
include a statement that the policyholder may expect the
policy to include what the agent said unless something else
occurs so that the policyholder now has a reason to doubt the
agent (T. 343, 350, 354).

Both positions are inconsistent with the Superior Court’s
discussion of the reasonable reliance requirement in Toy v.

Metropolitan Life Insurance Co., 863 A.2d 1 (Pa.Super. 2004),
and Drelles v. Manufacturers Life Insurance Co., 881 A.2d
822 (Pa.Super. 2005).

In Toy, the plaintiff testified that she purchased what she
believed to be a retirement plan (50/50 savings plan) with
life insurance as an added benefit and received, instead, only
a whole life policy. Upon receipt of the policy, she had ten
days in which to cancel the transaction. She did not do so. I
denied her claim under the Consumer Protection Law on the
ground that she failed to establish justifiable reliance on the
agent’s misrepresentations. I ruled that a cursory examina-
tion of the cover page of the policy would have alerted the
plaintiff to a potential discrepancy between the agent’s rep-
resentations and the actual substance of her purchase. The
Pennsylvania Superior Court reversed. The Superior Court
ruled that it is for a jury to determine whether the plaintiff ’s
failure to conduct a cursory examination of the information
contained on the cover page of the life insurance policy pre-
vented the plaintiff from demonstrating her justifiable
reliance on the agent’s oral representations.

In Drelles, the plaintiffs contended that they relied on
representations of the agent as to the number of payments
the plaintiffs would need to make to keep the insurance poli-
cies in effect until the death of the plaintiffs. I ruled that as
a matter of law, the plaintiffs’ reliance was not reasonable
because the plaintiff-husband was a sophisticated investor
with a lengthy work history as an investment analyst and
financial market forecaster responsible for developing
investment strategies for institutions and individuals. The
Superior Court reversed. The Drelles opinion contained the
following discussion:

This Court has held that an insurance agent’s
expertise in the field of life insurance vests his or

her representations with authority and tends “to
induce the insured to believe that reading the poli-
cy would be superfluous.” Rempel, 323 A.2d at 197.
Accord Pressley, 817 A.2d at 1140-41. Establishing
a requirement that an insured is responsible for
ascertaining the contents of a life insurance policy
would virtually eliminate the possibility of estab-
lishing a prima facie case of negligent misrepre-
sentation by creating an “insoluble dilemma.”
Rempel, 323 A.2d at 197.

If the insured failed to read the policy he would
lose because he could not establish justifiable
reliance; but, if he did read the policy he could
not show that he in fact relied upon the repre-
sentations of the agent with regard to its con-
tents. We therefore hold that whether or not jus-
tifiable reliance has been established is a
question of fact for the jury, to depend, inter
alia, on the relative position of the parties, their
expertise and experience.

Id. See Rempel, 471 Pa. at 412, 370 A.2d at 369
(stating that policyholder has no duty to read poli-
cy unless circumstances make it unreasonable not
to read it). Compare Matcon Diamond, Inc. v. Penn

National Insurance Company, 815 A.2d 1109, 1115
(Pa.Super. 2003) (holding that even in commercial
context, liability carrier cannot avoid coverage by
issuing policy with terms that vary from provisions
sought by insured).

***
In view of the trust placed in insurance agents, it is
“not unreasonable” for consumers “to rely upon the
representations of the expert rather than on the
contents of the insurance policy itself, or to pass
when the time comes to read the policy.” Id. (inter-
nal quotation omitted). Ultimately, policyholders
have no duty to read the policy and are entitled to
rely upon agent’s representations unless the cir-
cumstances of the case make it “unreasonable” for
them not to read the policy. Id. at 12-13.

As in Toy, we hold that Appellants’ receipt of the
policies alone was insufficient to establish, as a
matter of law, that they did not rely on Sherman’s
representations. Due to the complicated nature of
insurance transactions, we cannot conclude that
Appellants’ alleged trust in Sherman was so unrea-
sonable that, as a matter of law, they cannot demon-
strate justifiable reliance as required by the UTPC-
PL. The right to rely upon a representation is
generally held to be a question of fact. Toy, 863
A.2d at 12. Furthermore, the issue of justifiable
reliance cannot be resolved without considering
the relationship of the parties involved and the
nature of the transaction. Id. It is up to a jury to
determine whether Appellants justifiably relied
upon Sherman’s representations to the extent nec-
essary to support their UTPCPL claims.

881 A.2d at 840-41.

Plaintiff ’s proposed instruction–that the policyholder
may expect the policy to include what the agent said it would
include unless something else occurs so that the policyhold-
er now has a reason to doubt the agent is inconsistent with
the statement in Drelles that “policyholders have no duty to
read the policy and are entitled to rely upon the agent’s rep-
resentations unless the circumstances of the case make it
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‘unreasonable’ for them not to read the policy.” Id. at 841.
The following paragraph of the jury instruction is based

on this language within Drelles.

In summary, policyholders are not always required
to read their insurance policies. To the contrary, an
insured may, indeed, rely on the representations of
his or her insurance agent unless, under the cir-
cumstances, it is unreasonable for that insured not
to read the policy when it is delivered.

For these reasons, I denied plaintiff’s request that my
instruction include a statement that the insured may rely on the
agent’s description of the policy unless something else occurs.

Plaintiff also contends that I erred because the jury
should have been instructed that the insured was entitled to
the coverage which the agent described unless the insurance
company advised the insured that the policy is different
from what the agent described. Plaintiff cites Pressley v.

Traveler’s Property Casualty Corp., 817 A.2d 1131 (Pa.Super.
2003), to support this proposed instruction.

Pressley, unlike the present case, did not involve allega-
tions of fraudulent conduct. In Pressley, the insurance agent
admitted that he promised to add the insured’s mother to the
insurance policy and that under appropriate circumstances
he was authorized to do so. In that instance, the promise of
the insurance agent becomes part of the insurance contract.

Under settled law, the language of a writing is significant.
In commercial transactions, a writing containing an integra-
tion clause trumps a fraudulent misrepresentation claim.
1726 Cherry Street Partnership v. Bell Atlantic Properties,

Inc., 653 A.2d 663 (Pa.Super. 1995). In a consumer transac-
tion, the writing controls unless a party can establish by
clear and convincing evidence that he or she reasonably
relied on a fraudulent misrepresentation. Blumenstock v.

Gibson, 811 A.2d 1029, 1034 (Pa.Super. 2002).
There is no language in Pressley suggesting that the

Court was devising a new rule of law. Thus, the Pressley

opinion applies to the fact situation in which an agent with
authority to add a person to the policy fails to do so; in other
words, it involves coverage that should have been provided.
Where the claim is, instead, a misrepresentation as to the
terms of the policy, the case law described in the above para-
graph applies.8

Plaintiff also contends that this court erred by not
instructing the jury that defendants had the obligation to
show that the insured understood the material terms and
conditions of the policy. According to plaintiff, a company
that uses boilerplate language that is not likely to be under-
stood in consumer transactions is obligated to demonstrate
that the consumer understood what the contract said (T. 355-
357). Plaintiff states that this is not based on a claim that the
insurance agent is a fiduciary; instead, it is based on a rea-
sonable expectation doctrine applicable to form contracts
using boilerplate language.

There is no case law which supports this position. See
Ihnat v. Pover, 146 P.L.J. 299, 303-310 (1998), where I ruled
that an insurance company has no duty to explain the terms
and conditions of the policy; its obligations are covered by
contract law (the language of the agreement controls but any
ambiguities are construed against the insurance company)
and tort law (i.e., fraud and negligent misrepresentation
causes of action).

GROUND THREE
Paragraphs 3 and 4 of plaintiffs motion for post-trial

relief addressed the damage award:

3. The trial court’s rulings improperly limit the
plaintiffs’ damages (in all 212 cases) to the out-of-

pocket loss instead of benefit-of-the-bargain dam-
ages for the fraudulent misrepresentation claims as
well as under the UTPCPL.

4. Pursuant to the trial court’s ruling under the
UTPCPL limiting the damages to out-of-pocket
loss, the award of damages improperly limited the
damages to thirty-six monthly payments and did
not return all of the money paid into the policy.
MetLife should not be permitted to retain any of
the money paid into the policy that was sold using
unfair and deceptive business practices.

Plaintiff made monthly payments of $35.80 from March
1992 until she surrendered the policy on January 21, 1997.
At that time, she received $773.17.

In my September 13, 2005 Decision, I found that by the
end of the third year after plaintiff purchased the policy, she
had sufficient information regarding the fraud and her
options to make an informed decision as to how she wished
to proceed.9

I awarded her the first thirty-six monthly payments of
$35.80 with interest from the dates of payment at the prime
rate, less the cash surrender payment that she would have
received at the end of the three-year anniversary. I awarded
interest at the prime rate on this amount to the date of trial.
On the basis of expert reports of John S. Moyse, I deter-
mined the actual damages to be $2,500.00.

I awarded three times actual damages ($7,500.00) and
reasonable attorney fees and costs related to the lawsuit
($13,800.00).

Plaintiff ’s statement that I have ruled that a plaintiff ’s
damages in all the MetLife insurance practices litigation are
limited to out-of-pocket losses is incorrect. I have not made
any rulings governing any case other than this case.

Plaintiff contends that I erred in not awarding plaintiff
the amount that plaintiff describes as the benefit of the bar-
gain: “Ms. Eck sought recovery of benefit of the bargain
damages of $11,377.23 consisting of the $15,000 in life insur-
ance she was supposed to receive minus the $3,622.77 of pre-
miums that Plaintiff did not make upon learning that the pol-
icy would not perform as represented.” (Brief in Support of
Plaintiff ’s Motion for Post Trial Relief at 24.)

Plaintiff is not entitled to a damage award of $11,377.23
for two reasons:

First, she surrendered the policy in the fifth year of a pol-
icy that would be fully paid in ten years according to plain-
tiff. A plaintiff who rescinds a transaction cannot later seek
recovery of the benefit of the bargain.10

Plaintiff ’s reliance on Metz v. Quaker Highlands, Inc.,

714 A.2d 447 (Pa.Super. 1998) and Agliori v. Metropolitan

Life Insurance Co., 879 A.2d 315 (Pa.Super. 2005), for the
proposition that a party who rescinds a transaction may also
recover benefit of the bargain damages is misplaced. In
Metz, the Court awarded only monetary damages that placed
the plaintiffs in the position they would have occupied if they
had not entered into the transaction (for example, these
damages included the increases in housing costs, construc-
tion costs, and interest rates from the date of purchase to the
date of rescission). In Agliori, the Court ruled that a plaintiff
who had received the benefit of the bargain may elect to give
up the bargain and to, instead, receive rescission damages.

Second, the award which plaintiff seeks would give plain-
tiff significantly more damages than would be awarded under
any benefit of the bargain theory. Under any benefit of the
bargain theory, plaintiff would owe interest on the payments
that she did not make and on the money she received when
she cancelled the policy. Also, and most important, the $15,000
would not be payable until plaintiff died. Consequently, while
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the payments with interest would be due at this time, the
$15,000 would not be payable until her death.11

Plaintiff also contends that I erred in not refunding pay-
ments that plaintiff made in the fourth and fifth years of the
policy. I did not order MetLife to refund these payments
because plaintiff was receiving the benefit of the life insur-
ance after she had learned of the actual terms of the policy.
Furthermore, my award of triple damages took into account
that I was awarding damages only for the initial three years.

Plaintiff also contends that I erred in not permitting evi-
dence of damages to be introduced at trial because harm is
an element of a fraudulent misrepresentation claim and
must be proven. This issue was never raised at trial. Prior to
trial, the parties agreed that the court would be deciding the
amount of damages and no objection was made to the jury
instruction that plaintiff must prove harm to prove her fraud
claim. If the issue had been raised, I would have added an
instruction addressing this issue.

DEFENDANTS’ MOTION FOR POST-TRIAL RELIEF
Defendants raise the following six grounds:

GROUND A—THE COURT’S RULING IS AGAINST
THE WEIGHT OF THE EVIDENCE

I found that it was more likely than not that the MetLife
insurance agent had guaranteed that the policy would be
fully paid in twelve years. I made this finding because I
found plaintiff to be more credible than Mr. Slomers and
because the transaction involved the use of illustrations
showing full payment within twelve years.

If the standard of proof was clear and convincing evi-
dence, I would have dismissed all claims under the Consumer
Protection Law. Plaintiff did not establish fraud under a clear
and convincing testimony standard because plaintiffs testi-
mony contains some inconsistencies and because of com-
ments of her husband regarding the transaction.

GROUND B—THE BURDEN OF PROOF FOR UTPCPL
CLAIMS IS CLEAR AND CONVINCING

As I previously said, in entering an award in plaintiffs
favor under the Consumer Protection Law, I found that
plaintiff had proven her claim by a preponderance of the evi-
dence (but not by clear and convincing evidence).
Defendants contend that I erred in using a preponderance of
the evidence standard. This issue has never been decided by
the Pennsylvania appellate courts.12

Section 201-9.2 (“§9.2”) of the Consumer Protection Law
provides for private actions. It reads as follows:

§201-9.2. Private actions

(a) Any person who purchases or leases goods or
services primarily for personal, family or household
purposes and thereby suffers any ascertainable loss
of money or property, real or personal, as a result of
the use or employment by any person of a method,
act or practice declared unlawful by section 3 of this
act, may bring a private action to recover actual
damages or one hundred dollars ($100), whichever
is greater. The court may, in its discretion, award up
to three times the actual damages sustained, but not
less than one hundred dollars ($100), and may pro-
vide such additional relief as it deems necessary or
proper. The court may award to the plaintiff, in
addition to other relief provided in this section,
costs and reasonable attorney fees.

(b) Any permanent injunction, judgment or order
of the court made under section 4 of this act shall
be prima facie evidence in an action brought under
section 9.2 of this act that the defendant used or

employed acts or practices declared unlawful by
section 3 of this act.

The question of whether the burden of proof for claims
brought as private actions is a preponderance of the evi-
dence or clear and convincing evidence is a question of leg-
islative intent. Whenever legislation involves only economic
and property interests, the case law indicates that it is pre-
sumed that the Legislature intended for a statutory claim to
be governed by the preponderance of the evidence standard
of proof unless statutory language indicates that a more
demanding standard of proof shall be applied. See Sutliff v.

Sutliff, 543 A.2d 534, 538 (Pa. 1988). There is no language in
§9.2 or any other provision of the Consumer Protection Law
which suggests that private actions brought pursuant to §9.2
should be governed by a more demanding standard of proof
than proof by a preponderance of the evidence.

Furthermore, established case law holds that the purpose
of the Consumer Protection Law is to protect the public from
fraud and unfair or deceptive business practices, and it is to
be liberally construed in order to effectuate its purposes.
Wallace v. Pastore, 742 A.2d 1090, 1093 (Pa.Super. 1999);
Keller v. Volkswagen of America, Inc., 733 A.2d 642, 646
(Pa.Super. 1999). The Legislature would not have intended
for legislation, enacted to provide broader protections to
consumers than those provided by tort law, to be governed
by a standard of proof which is higher than the standard usu-
ally applied to remedial legislation.

The Consumer Protection Law is one of many laws pro-
tecting consumers which permit private actions. Section
7311(a) of the Real Estate Seller Disclosure Law, 68 Pa.C.S.
§7301, et seq., provides that a person who willfully or negli-
gently violates or fails to perform any duty described by any
provision of this chapter shall be liable in the amount of
actual damages suffered by the buyer as a result of a viola-
tion of this chapter.13

Section 7138(a) of the Odometer Disclosure Act, 75
Pa.C.S. §7131-7139, provides that a person who, with the
intent to defraud, violates any requirement imposed under
this subchapter shall be liable in an amount equal to three
times the amount of actual damages sustained or $3,000,
whichever is greater, together with costs and reasonable
attorney fees.14

Section 1204 of the Goods and Services Installment Sales
Act, 69 P.S. §2204, provides that where a person willfully vio-
lates any provision of this Act in connection with the imposi-
tion, computation, or disclosures of or relating to time price
differential or service charge on a consolidated total of two or
more contracts, the buyer may recover an amount equal to
three times the total of the time price differentials or service
charges and any delinquency, collection, extension, deferral,
or refinancing charges imposed, contracted for, or received
on all contracts included in the consolidated total and the sell-
er shall be barred from the recovery of any such charges.

Section 13 of the Mobile Home Park Rights Act, 68 P.S.
§398.13, provides that any mobile home park owner, opera-
tor, or resident aggrieved by a violation of their rights under
this Act may institute a private cause of action to recover
damages, or for triple damages when so provided in this Act,
or for restitution in an appropriate court of initial jurisdic-
tion within the Commonwealth. Section 9 of this Act provides
that the failure to refund fees as provided by the Act shall
entitle the tenant to recover triple the amount plus court
costs and reasonable attorney fees.

Section 11 of the Utility Service Tenants Rights Act, 68
P.S. §399.11, provides that a landlord, ratepayer, or agent or
employee thereof, who threatens or takes reprisals against a
tenant because the tenant exercised his or her rights under
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sections of the Act governing rights of tenants to continue
service and to withhold rent, shall be liable for damages
which shall be two months’ rent or the actual damages sus-
tained by the tenant, whichever is greater, together with the
costs of suit and reasonable attorney fees.

Section 11 of the Credit Services Act, 73 P.S. §2191, pro-
vides that a buyer or borrower injured by a violation of the
Act or by a credit service organization’s or loan broker’s
breach of contract subject to this Act may bring an action for
recovery of damages. A judgment shall be entered for actu-
al damages, but in no case less than the amount paid by the
buyer or borrower to the credit services organization or loan
broker, plus reasonable counsel fees and costs. An award, if
the trial court deems it proper, may be entered for punitive
damages.

There is no case law which suggests that the Legislature
intended for private actions, brought pursuant to any of
these other laws protecting consumers, to be governed by
more demanding proof than a preponderance of the evi-
dence. I have not been offered any reason why the
Legislature would have intended for only Consumer
Protection Law claims to be governed by a higher stan-
dard.15

The following laws have provisions stating that a violation
of this law shall be a violation of the Consumer Protection
Law: Automobile Lemon Law (73 P.S. §1961); New Motor
Vehicle Damage Disclosure Act (73 P.S. §1970.8); Health Club
Act (73 P.S. §2175(a)); Credit Services Act (73 P.S. §2190(a));
Plain Language Consumer Contract Act (73 P.S. §2207(b));
Telemarketer Registration Act (73 P.S. §2246(a)); Unsolicited
Telecommunication Advertisement Act (73 P.S. §2250.5(a));
and Fair Credit Extension Uniformity Act (73 P.S.
§2270.5(a)). The practices which these laws mandate in some
instances and prohibit in other instances are not codifications
of common law causes of action. They provide protections
that the common law does not provide. None of these laws
contains language which suggests that any lawsuits based on
these laws shall be governed by a standard of proof greater
than a preponderance of the evidence. Furthermore, since
the goal of these laws is to provide increased protection to
consumers, it is unlikely that the Legislature would have used
the remedial provisions of the Consumer Protection Law to
enforce these laws if it had intended for private actions under
the Consumer Protection Law to be governed by a higher
standard of proof of clear and convincing evidence.

Private actions brought under §9.2 may be based on any
of twenty-one unfair practices described in §201-2(4) of the
Consumer Protection Law.16 It is unclear whether it is the
position of defendants that the standard of clear and con-
vincing evidence applies to all claims brought under the
Consumer Protection Law, that this standard applies only to
claims based on fraud-based practices, or that this standard
applies only to claims based on the catchall provision of
§201-2(4)(xxi). I will address each of these contentions that
MetLife may be raising.

I find no merit to the contention that private actions
based on any of the twenty-one unfair practices are gov-
erned by a standard of clear and convincing evidence. For
example, §201-2(4)(xiv) provides that it is a deceptive prac-
tice to fail to comply with the terms of any written guarantee
or a warranty for the purchase of goods or services; subsec-
tion (xvi) provides that it is a deceptive act to make repairs,
improvements, or replacements on tangible, real or person-
al property, of a nature or quality inferior to or below the
standard of that agreed to in writing; §201-2(4)(xviii) pro-
vides that it is a deceptive act to use a contract form or any
other document related to a consumer transaction which
contains a confessed judgment clause that waives the con-

sumer’s right to assert a legal defense to an action; and sub-
section (xx) provides that it is an unfair trade practice to fail
to inform the purchaser of a new motor vehicle that any rust
proofing offered by the dealer is optional and that the new
motor vehicle has been rust proofed by the manufacturer. If
the list of unfair practices included only these and similar
practices, there would be no basis for asserting that the
Legislature intended for a private action based on these
practices to be governed by a higher standard of proof than
the standard of proof required in any other legislation pro-
viding remedies to a person. Furthermore, there is no expla-
nation as to why the Legislature would have intended to
impose a higher standard of proof for claims based on these
practices simply because these practices are part of a list
which includes fraud-based practices.

I next consider the contention that a standard of clear and
convincing evidence should be applied whenever a court
characterizes a claim as fraud-based. As I previously dis-
cussed, there is no language in the Consumer Protection Law,
in other consumer protection acts, in any legislative history,
or in any Pennsylvania appellate court case law which sup-
ports this construction of the Consumer Protection Law.
While judicially created tort law may, in setting a standard of
proof, distinguish between fraud-based claims and other
claims, this is not a distinction that legislators are likely to
make. Consequently, a court should not assume that the
Legislature intended to make such a distinction where there
is no language in the legislation suggesting such a distinction.

I believe that if the Consumer Protection Law did not
include the catchall provision, courts, without discussion,
would be applying a preponderance of the evidence standard
to all private actions. A claim that the Legislature, by includ-
ing the catchall provision, intended to change the burden of
proof for all fraud-related conduct gives undue weight to the
catchall provision. There appear to be few instances in which
conduct coming within the catchall provision would not also
come within one or more of the unfair practices described in
§201-2(4)(i)-(xx). Thus, the tail would be wagging the dog if a
fraud standard of proof governed all unfair trade practices
because of the presence of the catchall provision.

I next consider the contention that, at the very least, a
standard of clear and convincing evidence applies to claims
based on the catchall provision (xxi–“[e]ngaging in any other
fraudulent or deceptive conduct which creates a likelihood
of confusion or of misunderstanding”). In this case, plaintiff
claims that MetLife misrepresented that the policy would be
fully paid at the end of ten years. There is no explanation as
to why the Legislature would have intended for this claim, if
brought under the catchall provision, to be governed by a
standard of clear and convincing evidence, but if brought
pursuant to §201-2(4)(v) (“[r]epresenting that goods or serv-
ices have sponsorship, approval, characteristics, ingredi-
ents, uses, benefits, or quantities that they do not have”) to
be governed by a lesser standard of proof.

A ruling that private actions based on consumer protec-
tion legislation should be governed by a preponderance of
the evidence standard of proof is consistent with most appel-
late court case law in other jurisdictions. See, e.g., Dunlap v.

Jimmy GMC of Tucson, Inc., 666 P.2d 83 (Ariz. Ct. App. 1983)
(a private action brought under the Consumer Fraud Act is
governed by a preponderance of the evidence standard of
proof; this is consistent with the policy that consumer pro-
tection statutes are remedial in nature and must be liberally
construed in favor of consumers); Cuculich v. Thomson

Consumer Electronics, Inc., 739 N.E.2d 934 (III. App. Ct.
2000) (the plaintiffs were required to prove a claim under
the Consumer Fraud Act only by a preponderance of the evi-
dence; the Consumer Fraud Act does not specifically require
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a greater standard of proof and the Act is intended to provide
broader protection to consumers than common law fraud
claims); State ex rel. Spaeth v. Eddy Furniture Co., 386
N.W.2d 901 (N.D. 1986) (an action brought under false adver-
tising and consumer fraud statutes based on allegations of
fraudulent conduct must be proven only by a preponderance
of the evidence). But see Osbourne v. Capital City Mortgage

Corp., 727 A.2d 322 (D.C. 1999) (misrepresentation claims
under the Consumer Protection Procedures Act must be
proven by clear and convincing evidence because statutes in
derogation of the common law are to be strictly construed);
Deer Creek Construction Company, Inc. v. Peterson, 412
So.2d 1169 (Miss. 1982) (court upheld dismissal of statutory
fraud claims stating, without discussion, that there was no
fraud proven by clear and convincing evidence).

Federal law also supports the use of a preponderance of
the evidence standard for fraud-based consumer law legisla-
tion. The Consumer Protection Law is based on federal con-
sumer protection legislation, including the Federal Trade
Commission Act which declares unfair methods of competi-
tion and unfair or deceptive acts or practices to be unlawful.
15 U.S.C. §45(a)(1). Consequently, Pennsylvania courts may
look to decisions under this Act for guidance and interpreta-
tion. Commonwealth v. Monumental Properties, Inc., 329
A.2d 812, 817 (Pa. 1974); Pirozzi v. Penske Olds-Cadillac-

GMC, 605 A.2d 373, 376 (Pa.Super. 1992). The Court of
Appeals for the 11th Circuit (Federal Trade Commission v.

Tashman, 318 F.3d 1273, 1280 (11th Cir. 2003)) applied a pre-
ponderance of the evidence standard for claims brought
under the Federal Trade Commission Act. Also see Federal

Trade Commission v. Five-Star Auto Club, Inc., 97 F.Supp.2d
502, 526 (S.D.N.Y. 2000).

In Herman & MacLean v. Huddleston, 103 S.Ct. 683
(1983), the Court of Appeals, relying primarily on the tradi-
tional use of a higher burden of proof in civil fraud actions,
had ruled that a fraud action under §10(b) of the Securities
Act is governed by a clear and convincing evidence standard
of proof. The United States Supreme Court reversed. It ruled
that the interests of defendants in a securities case do not
differ qualitatively from the interests of defendants sued for
violations of other federal statutes such as antitrust or civil
rights laws, for which proof by a preponderance of the evi-
dence suffices. Id. at 690-92.

GROUND C—PLAINTIFF’S DAMAGES SHOULD NOT
HAVE BEEN TRIPLED

I found that MetLife’s insurance agent purposely and
knowingly misrepresented the terms of the insurance policy
that he sold to plaintiff. In awarding triple damages, I took
into account that the actual damages I was awarding simply
restored plaintiff to the status quo. My award of enhanced
damages is consistent with the case law.

The intent and purpose of the Consumer Protection Law
is to curb and discourage future fraudulent behavior in con-
sumer-type cases. If I had simply ordered MetLife to repay
what is owed the consumer under a fraudulently induced
contract, the deterrence value of the statute would be weak-
ened. See Agliori v. Metropolitan Life Insurance Co., supra,

at 321-22.
In Skurnowicz v. Lucci, 798 A.2d 788, 796-97 (Pa.Super.

2002), the Superior Court reversed the trial court’s ruling
that an award of triple damages would not be appropriate in
the absence of a finding that the defendant’s conduct was
reckless. The Court stated that this was an incorrect legal
standard; where fraudulent behavior has already been estab-
lished, the act requires no further showing of recklessness.

In Metz v. Quaker Highlands, Inc., supra, the plaintiffs
entered into a contract with the defendant to purchase land

to build a home. Prior to the closing, the plaintiffs discovered
that the defendants had misrepresented the depth of the
backfill. The plaintiffs did not proceed with the closing.
Instead, they filed a lawsuit seeking rescission and damages
for fraudulent misrepresentation. The trial court rescinded
the contract and awarded actual damages (which it tripled).
As I discussed at pages 14-15 of this Opinion, these damages
were awarded to restore the plaintiffs to the position they
would have occupied if they had not entered into the trans-
action. On appeal, the defendants argued that once rescis-
sion of a sales contract occurred, the plaintiffs could no
longer pursue their claims for triple the amount of these
damages. The Superior Court rejected that argument stating,
“to allow the rescission merely of the sales agreement with-
out imposing a corresponding penalty for fraudulent behav-
ior in consumer-type cases would do violence to the intent
and purpose of the law (UTPCPL) enacted specifically by
the Legislature to curb and discourage such future behav-
ior.” Id. at 450 (citation omitted).

GROUND D—THE INTEREST RATE AWARDED
TO PLAINTIFF IS EXCESSIVE

Defendants contend that plaintiff is not entitled to pre-
judgment interest. They cite Skurnowicz v. Lucci, supra, 798
A.2d at 797, which upheld the refusal of the trial court to
award prejudgment interest on the damage award. The
Superior Court said that the plaintiffs were not entitled to
prejudgment interest because they were successful solely on
tort theories of liability; only a plaintiff who succeeds on a
contract claim is entitled to prejudgment interest.

In Skurnowicz, the trial court did not rescind the contract
and it awarded only consequential damages which the plain-
tiffs incurred as a direct and proximate result of the defen-
dants’ fraud. In that situation, under traditional tort con-
cepts, this award is viewed as fully compensating the
plaintiffs for their injuries.

In the present case in which I am rescinding the transac-
tion, plaintiffs cannot be made whole without an award of
interest on the money that they would have had available to
them if they had not entered into the transaction.

Defendants also contend that I erred in awarding interest
at the prime rate because the average person would not have
achieved this rate of return. No one can know what the plain-
tiffs would have done with the money they paid to MetLife.
They may have put it in a savings account that paid less than
prime rate. They may have placed it in a stock index which
may have had a rate of return that was either more or less
than the prime rate of interest, or they may have used the
money for trips that they would not otherwise have taken. I
chose the prime rate because this is probably a rate of return
that MetLife achieved and that plaintiff might have
achieved.

GROUND E—THE AWARD OF ATTORNEYS’ FEES
TO PLAINTIFF FOR HER UTPCPL CLAIMS
SHOULD NOT HAVE BEEN PERMITTED,

OR ALTERNATIVELY, SHOULD BE FAR LOWER
THAN THE AMOUNT AWARDED

Initially, 73 P.S. §201-9.2 provided that the court may in
its discretion award up to three times the actual damages
sustained and “may provide such additional relief as it
deems necessary or proper.” An amendment to §201-9.2,
which became effective on February 2, 1997, provided that a
court may award reasonable attorney fees.

I awarded counsel fees only for legal work performed
after February 2, 1997. In their motion for post-trial relief,
defendants contend that no attorney fees may be awarded
for legal work performed at any time in a lawsuit com-
menced prior to February 2, 1997. This position is inconsis-
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tent with a ruling of the Superior Court in Agliori v.

Metropolitan Life Insurance Co., supra, 879 A.2d at 322-23.
In that case, I had ruled that the plaintiffs were not enti-

tled to seek attorney fees from the commencement of the
action in 1995 through February 2, 1997. However, attorney
fees may be awarded for legal work done after that date. The
Superior Court stated that it agreed “with the trial court’s
interpretation of the statute and relevant case law, and thus
affirm.” Id. at 322.

My ruling in Agliori relied on a fifteen-page Opinion
accompanying my November 24, 2003 Order of Court
entered in Ihnat v. Pover, 152 P.L.J. 69 (2003), holding that
the December 4, 1996 amendment to §9.2 should be applied
to pending lawsuits as of its effective date. I said that this
result is supported by a consistent line of appellate court
case law which provides that legislation will be applied
prospectively where this does not affect substantive rights or
duties. Prospective application means that the new law will
apply from its effective date into the future. Thus, in pend-
ing cases, a new remedy will be applied immediately, but not
to what has taken place before the effective date of the new
law. See Gehris v. Commonwealth, 369 A.2d 1271 (Pa. 1977);
Creighan v. City of Pittsburgh, 132 A.2d 867 (Pa. 1957);
Cummings Lumber Co. v. Workers’ Compensation Appeal

Board, 669 A.2d 1027 (Pa.Cmwlth. 1995); Okkerse v.

Prudential Property and Casualty Insurance Co., 625 A.2d
663 (Pa.Super. 1993); Pope v. Pennsylvania Thresherman &

Farmers Mutual Casualty Insurance Co., 107 A.2d 191
(Pa.Super. 1954).

The remaining issues as to the amount of the award are
addressed in my September 13, 2005 Award and Decision.

GROUND F—THE JURY INSTRUCTIONS AND
VERDICT SLIP WERE IMPROPER

Even though the jury found in defendants’ favor, I am
addressing this ground because I anticipate that my rulings
in this litigation will be appealed and on appeal the Superior
Court may elect to issue an opinion that will minimize future
appeals related to (i) jury trial instructions governing fraud,
reliance, and the discovery rule and (ii) the verdict slip.

At pages 13-14 of their brief, defendants raise the following
objection to my jury instruction governing fraud/ reliance:

After giving defendants the opportunity to present
their objections, this Court ultimately adopted an
instruction, which departed from the language of
defendants’ proposed jury instruction regarding
fraud and the binding holding of the Superior Court
in Toy v. Metropolitan Life Ins. Co., 863 A.2d 1, 12-
13 (Pa.Super. 2004). Specifically this Court elimi-
nated certain language from defendants’ proposed
instruction, as follows: a plaintiff cannot recover if
he or she blindly relies upon a misrepresentation
the falsity of which would be patent or obvious if he
or she used the opportunity to make a cursory
examination or investigation.” Defendants objected
to the elimination of this language from the jury
instruction, as it accurately reflects the controlling
law regarding the obligation of a policyholder to
use his senses and the fact that a policyholder is
barred from recovery if he blindly relies upon a
misrepresentation the falsity of which should have
been patent or obvious under the circumstances.

***
The language proposed by defendants in their pro-
posed revised jury instruction on fraud is a restate-
ment of the language of the Toy opinion. Therefore,
it is a clear and accurate statement of the control-
ling law, which this Court was bound to follow.

Defendants were coded to an instruction that clear-
ly sets forth for the jury that plaintiff could not
recover if she blindly relies upon a misrepresenta-
tion the falsity of which should have been patent to
her under the circumstances. The elimination of
this language from the jury instructions prejudices
defendants because without the additional lan-
guage–borrowed directly from Toy–it suggests that
a plaintiff can simply blindly rely on misrepresen-
tations that would be patent or obvious if he or she
conducted a “cursory examination” of the informa-
tion available to him or her at the time of the sale.

I did not include the language that defendants proposed
because it would suggest a duty on the part of the policyhold-
er to at least conduct a cursory examination of the policy and
other writings which MetLife furnished following the pur-
chase of the policy.

I read Toy and Drelles to say that an insured may rely on
the representations of his or her insurance agent unless the
circumstances of the case make it unreasonable for the
insured not to read the policy. An instruction that an insured
may not rely on a representation the falsity of which would
be obvious if the insured used the opportunity to make a cur-
sory examination or investigation says the opposite–it per-
mits an insured to rely on the representations of the insur-
ance agent only where the misrepresentation cannot be
discovered through a cursory examination or investigation.

Defendants also object to the following instruction
regarding the discovery rule:

By answering “yes” to Question 1, you will have
decided that at the time the insurance policy was
delivered, the plaintiff neither knew nor should
have known of the insurance company’s fraud. In
this situation, the plaintiff had to sue within two
years after the plaintiff acquired additional infor-
mation that would cause a reasonably diligent per-
son in the plaintiff ’s position to no longer rely on
the insurance company’s misrepresentations.

The question you need to decide is when, as a result
of events occurring after the insurance policy was
delivered, it was no longer reasonable for the plain-
tiff to continue to rely on those representations of
the defendants that were inconsistent with the pro-
visions in the insurance policy. Once there was
some reason to awake an inquiry and direct dili-
gence in the channel in which it would be success-
ful, the two-year period begins to run.

Defendants contend that it is possible for a jury to find
that the plaintiff had proven justifiable reliance for purpos-
es of her fraudulent misrepresentation claim but not for pur-
poses of invoking the doctrine of fraudulent concealment. I
reject this argument because justifiable reliance for purpos-
es of establishing a fraudulent misrepresentation claim must
be established by clear and convincing testimony.
Consequently, a finding of justifiable reliance establishes
that the defendant is estopped from invoking the statute of
limitations under the doctrine of fraudulent concealment
(which needs to be established only under a preponderance
of the evidence burden) until events after the sale of the pol-
icy create a reason for the plaintiff to no longer rely on the
agent’s misrepresentations.

Defendants contend that this court erred in not using a
verdict slip that required the jury to determine whether
plaintiff met each separate element of a fraudulent misrep-
resentation claim.

Before instructing the jury, I gave each juror a copy of the
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verdict slip which set forth each of the elements of a fraud-
ulent misrepresentation claim. I then, twice, gave instruc-
tions that covered each element. Thus, the jury was in a posi-
tion to decide whether to enter an award for plaintiff or for
defendants. Furthermore, the use of this verdict slip permit-
ted jurors to focus on the entire case.

For these reasons, I enter the following Order of Court:

ORDER OF COURT
On this 9th day of February, 2006, it is hereby ORDERED

that the Motions for Post-Trial Relief of plaintiff and of
defendants are denied.

BY THE COURT:
/s/Wettick, A.J.

1 A party may raise additional objections that were not
addressed in Eck.

2 According to plaintiff ’s counsel, the illustration is based on
an interest rate of 9.45% that had been paid in the previous
year. (Plaintiffs 9/1/05 Offer of Proof at 4 ¶9.)

3 The illustration shows payments for twelve years.

4 Plaintiff sought to introduce the evidence described in the
offer of proof to show that MetLife knew that any represen-
tations, based on MetLife illustrations, as to when the policy
would be fully paid were false. This evidence described in
the offer of proof was not needed once MetLife stipulated
that any representation that an agent made, as to when a pol-
icy would be fully paid, that differed from the terms of the
policy was a fraudulent misrepresentation.

5 When an agent testifies, as Mr. Slomers testified, that he or
she always follows a specific procedure, it is very possible
that the plaintiff will be permitted to introduce testimony
from other witnesses that the agent did not do so in other
transactions. However, plaintiff did not have any witnesses
available to offer such testimony in this case (T. 325).

6 In order to eliminate any confusion as to a party’s offer of
proof with respect to the alleged practices of MetLife and
its agents, in all future cases the witnesses that a party
seeks to call, as to this issue, are required to be present or
shall have given their testimony in a deposition for use at
trial. If there is a question as to whether a witness may tes-
tify, the trial judge may elect to hear the testimony of the
witness outside the presence of the jury before making a
ruling.

7 In other cases, this instruction will be modified if a plain-
tiff claims that a reading of the policy will not reveal the mis-
representation that took place. In this case, plaintiff testified
that she knew the agent’s representations were false as soon
as she looked at the policy (T. 68, 80).

8 If Pressley governed alleged misrepresentation claims
made by an agent, the Toy and Drelles opinions would not
use the standard that policyholders are entitled to rely upon
the agent’s representations unless the circumstances of the
case make it unreasonable for them not to read the policy.

9 Plaintiff testified that she read the policy in 1994 and
understood that payments were due for fifty-two years (T.
111-114). She filed her lawsuit on October 25, 1995.

10 MetLife contends that benefit of the bargain damages can
never be awarded. It refers to the statements in Delahanty v.

First Pennsylvania Bank, N.A., 464 A.2d 1243, 1257
(Pa.Super. 1983), and other cases that under Pennsylvania
law in an action based on fraud the measure of damages is
actual loss and not the benefit of the bargain. It also refers to

the language of §9.2 that the court will award “actual dam-
ages sustained.” In this case, I need not address the issue of
whether a plaintiff who continued to make payments due
under an insurance policy may recover damages based on
the benefit of the bargain (assuming that these damages
would exceed actual losses).

11 There is no expert testimony to support any “benefit of the
bargain award” other than the award of $11,377.23 which
plaintiff seeks. Plaintiff ’s expert does not offer any opinion
setting forth the value at the time of trial of a policy that
would pay $15,000 at the time of plaintiff ’s death. Plaintiff
does not offer expert testimony, assuming such testimony
can be offered, of the difference between the value of a
$15,000 policy payable upon the insured’s death that would
be fully paid through monthly payments of $35.80 for twelve
years and the value of a $15,000 policy payable upon the
death of the insured that could, depending upon dividend
rates, require monthly payments of $35.80 for as many as
fifty-two years (or for as few as twelve years if dividend
rates did not drop).

12 On two occasions, the Superior Court has stated that in
order to recover on a claim of fraud under the Consumer
Protection Law, the plaintiff must prove the six elements
governing a fraud claim “by clear and convincing evidence.”
See Feeney v. Disston Manor Personal Care Home, Inc., 849
A.2d 590, 597 (Pa.Super. 2004); Debbs v. Chrysler Corp., 810
A.2d 137, 155 (Pa.Super. 2002). However, in both cases, it did
not matter whether the burden of proof was clear and con-
vincing evidence or the lesser standard of preponderance of
the evidence.

In Feeney, the Superior Court affirmed the trial court’s grant
of summary judgment for the defendant on the plaintiff ’s
Consumer Protection Law claim because there was nothing
to suggest that the defendants engaged in any fraudulent
conduct intending to mislead the plaintiff. In Debbs, the
Superior Court ordered the trial court to decertify the class
because the trial court erred when it concluded that the com-
monality requirement was met.

13 Section 7311(a) provides that it shall not be construed so
as to restrict or expand the authority of a court to impose
punitive damages or apply other remedies applicable under
other provisions of the law.

14 Section 7137 of the Act provides that a violation consti-
tutes an unfair method of competition and unfair and decep-
tive act or practice within the meaning of §2(4) of the
Consumer Protection Law.

15 Section 4 of the Consumer Protection Law, 73 P.S. §201-4,
provides that the Attorney General or a District Attorney may
bring an action for injunctive relief against any person using
or about to use any method or practice declared by §3 of the
Act to be unlawful. Nothing in the Consumer Protection Law
suggests that this action to restrain the use of these prohibi-
tive acts is governed by a higher standard than a preponder-
ance of the evidence. A claim that only private actions are
governed by a higher standard of proof is inconsistent with
subsection (b) of §9.2 governing private actions, which pro-
vides that any permanent injunction, judgment, or order of
court made under §4 shall be prima facie evidence in an
action brought under §9.2(a) that the defendant used or
employed acts or practices declared unlawful by §3 of the Act.

16 They also may be based on violations of other consumer
protection legislation and violations of Attorney General reg-
ulations promulgated pursuant to §201-3.1 of the Consumer
Protection Law.
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Jeffrey G. Godish and Karla A. Tirimacco v.
Zoning Hearing Board of the

Township of Upper St. Clair and the
Township of Upper St. Clair

Zoning Appeal—Enforcement Notice—Variance

1. Zoning Board correctly found that swing set was an “acces-
sory structure” and not an “unenclosed structure” as defined by
the Township Code and that it encroached into the required
front and side yards in violation of a Township ordinance.

2. Zoning Board’s denial of a variance request was prop-
er where there was no evidence that unique conditions exist-
ed on the property and where the petitioners’ hardship had
been self-inflicted.

(Laura A. Meaden)

John F. DiSalle for Jeffrey G. Godish
Alan T. Shuckrow for Zoning Hearing Board of the Township
of Upper St. Clair.
Charles P. McCullough for Township of Upper St. Clair.

S.A. 04-1171. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Civil Division.

OPINION
James, J., December 21, 2005—This appeal arises from the

decision of the Zoning Hearing Board of the Township of
Upper St. Clair (“Board”) dealing with property owned by
Jeffrey G. Godish and Karla A. Tirimacco (“Appellants”).
Appellants’ property is located at 1656 Tiffany Ridge Drive in
the Township of Upper St. Clair. The property is zoned R-1,
single-family residential. In November of 2003, the Appellants
had a swing set installed on their property. The swing set
measures approximately 10 to 12 feet wide, 17 feet long and
10 feet high and weighs between 1,000 and 1,200 pounds. In
May of 2004, the Township inspected the Appellants’ proper-
ty and discovered that the swing set encroached into the
required front and side yards. The Appellants failed to prove
that the swing set complied with the Ordinance and in July of
2004, the Township sent them an Enforcement Notice for con-
structing an accessory structure within the required front
yard. The Enforcement Notice required them to either prove
that the swing set complied with the Ordinance or remove it.
In August of 2004, the Appellants appealed to the Board. A
hearing was held on September 22, 2004. The Board deter-
mined that the swing set is a detached, subordinate structure
and its use is incidental to the principal single family dwelling
on the lot. The Board also found that the swing set is con-
structed within the required 50 foot front yard. Therefore, the
Board concluded that the Enforcement Notice should be
enforced. It is from that decision that the Appellants appeal.

Where the trial court takes no additional evidence, the
scope of its review is limited to determining whether the
Board committed an error of law, abused its discretion or
made findings not supported by substantial evidence. Mars

Area Residents v. Zoning Hearing Board, 529 A.2d 1198, 1199
(Pa.Cmwlth. 1987). Substantial evidence is such relevant
evidence as a reasonable mind might accept as adequate to
support a conclusion. Valley View Civic Association v. Zoning

Board of Adjustment, 462 A.2d 637 (Pa. 1983).
The Appellants contend that the Board erred in determin-

ing that the swing set is an accessory structure. Section
130.3.300 of the Upper St. Clair Code (“Code”) defines
“structure” as:

Any man-made object having an ascertainable sta-
tionary location on or in LOTS or water, whether or
not affixed to the LOT. “STRUCTURE” includes
but is not limited to BUILDINGS, GARAGES, CAR-

PORTS, FENCES, SIGNS, walls, etc.

Section 130.3.301 defines “accessory structure” as “[a]
detached, subordinate STRUCTURE the USE of which is
clearly incidental to the PRINCIPAL STRUCTURE or USE
of the LOT.” The Appellants claim that their swing set is not
an accessory structure. However, the record establishes that
it measures 10 to 12 feet wide, 17 feet long and 10 feet high
and weighs between 1,000 and 1,200 pounds. It is clearly a
manmade object and its location is stationary. Therefore, the
Board correctly determined that the swing set is a structure.
The Board also correctly found that the swing set is an
accessory structure. The swing set is for the Appellants’
daughter to use and is clearly incidental to the principal
structure. The Appellants claim that the swing set is an
“unenclosed structure.” Section 130.3.324 of the Code
defines “unenclosed structure” as:

Any STRUCTURE which does not have its sides or
foundation substantially constructed of a solid and
continuous material such as block, brick, cement,
concrete, removable or permanent glass panes,
rock, metal or other, siding, tile or wood so as to
shelter the STRUCTURE or its foundation. For
example, a porch with screening on its sides is an
UNENCLOSED STRUCTURE; a deck placed upon
wood posts is an UNENCLOSED STRUCTURE.

Given that definition, the Board correctly found that the
swing set is not an unenclosed structure.

The Appellants also contend that the Board incorrectly
denied their request for a variance. The standards for grant-
ing a variance are set forth in Hertzberg v. Zoning Board of

Adjustment of the City of Pittsburgh, 721 A.2d 43 (Pa. 1998).

1. That there are unique physical conditions pecu-
liar to the property and that the unnecessary hard-
ship is due to those conditions;

2. That because of the physical conditions, there is
no possibility that the property can be developed in
strict conformity with the zoning ordinance and
that a variance is needed to enable reasonable use
of the property;

3. That the unnecessary hardship has not been cre-
ated by the applicant;

4. That the variance is not detrimental to the public
welfare; and

5. That the variance is the minimum variance that
will afford relief and is the least modification of the
regulation at issue.

Id. at 46-47.
There is no evidence that unique conditions exist on the

property. Additionally, the Appellants’ hardship has been
self-inflicted. Appellants failed to obtain permits or make
sure the swing set was in compliance with the setback
requirements. Therefore, due to the “self-inflicted hardship”
rule, the variances may not be granted. Baldwin Borough v.

Bench, 315 A.2d 911, 913 (Pa.Cmwlth. 1974). Based upon the
foregoing, the decision of the Board is affirmed and the
Appellants’ appeal is dismissed.

ORDER OF COURT
AND NOW, this 22nd day of December, 2005; based upon

the foregoing Opinion, the decision of the Zoning Hearing
Board of the Township of Upper St. Clair is affirmed and the
Appellants’ appeal is dismissed.

BY THE COURT:
/s/James, J.
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In re: Estate of Louise M. Zalewsky
a/k/a Louise Zalewsky

Orphans’ Court—Extrinsic Evidence—Testamentary Nature

of Writing

1. What is required for a valid will is the intent to make
that writing, not a future writing, a testamentary disposition.

2. Extrinsic evidence was necessary to assist court in deter-
mining whether letter written by decedent was testamentary in
nature, where there was no reference to timing of the distribu-
tion referred to in the letter and where nothing in the document
indicated whether letter related to decedent’s will.

3. Decedent’s failure to follow her attorney’s advice and
formalize letter purportedly distributing stock to petitioner
into a dispositive writing points to the unsettled nature of
decendent’s thinking and adds weight to the argument that
the letter was not intended as a will or codicil.

4. As extrinsic evidence presented failed to establish that
letter written by decedent was testamentary in nature, it was
unnecessary for the court to consider whether the execution
of the writing had been proven by the testimony of two com-
petent witnesses.

(Laura A. Meaden)

Robert J. Donahoe and Dale P. Frayer for David F. Zalewsky.
Frank W. Jones for Lisa M. Capuzzi.
William T. Woncheck, Jr. for Randy Zaleski executor of Estate
of Frank Zalewsky; and Randall K. Zaleski individually.

No. 5906 of 2002. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Orphans’ Court Division.

OPINION
Mazur, J., March 2, 2006—Louise Zalewsky (“Decedent”)

died on July 26, 2002, and her last Will and Testament dated
March 25, 1983 was admitted to probate on August 27, 2003.
In her will, Louise acknowledged having four children and a
husband. All four children and Decedent’s husband, Frank
Zalewsky (“Frank”), survived her. Pursuant to her will,
Frank received Decedent’s entire estate, including her East
Deer Personal Care Home stock. Frank Zalewsky died on
October 16, 2004. By his will dated September 27, 2002, he
left all of his East Deer Personal Care Home stock, which
included the shares he received from Decedent’s estate, to
his daughter, Lisa Capuzzi (“Lisa”). Petitioner David F.
Zalewsky (“Petitioner” or “David”) and Lisa are two of the
children born of Decedent’s marriage to Frank. Lisa and the
other siblings and their deceased father are the respondents
named in David’s petition to reopen the probate of
Decedent’s will.

Decedent mentions her personal care home stock in a letter
of June 10, 2002 to Attorney David Siegel, which, in relevant
part, reads: “I also give my 25% stock from East Deer Personal
Care Home to my son David Zalewsky.” (Tr. 4) Petitioner avers
that Decedent’s letter is testamentary in nature and should be
admitted to probate. Respondents have conceded that the writ-
ing is authentic, although they challenge its testamentary char-
acter and whether the execution of the writing can be proven
by two competent witnesses. Frank’s probate estate remains
open pending the instant appeal.

Decedent’s June 10, 2002 letter does not contain suffi-
cient language from which the court could determine
whether or not it was a testamentary writing as a matter of
law. A court may hear extrinsic evidence when the testamen-
tary character of the document is ambiguous. In re

Kauffman’s Estate, 365 Pa. 555, 558, 76 A.2d 414, 417 (1950).

“What is required for a valid will is the intent to make that
writing, not a future writing, a testamentary disposition.
Instructions and memoranda for use in drawing a will do not
show this requisite intent.” In re Ritchie’s Estate, 480 Pa. 57,
66, 389 A.2d 83, 87 (1978), citing Estate of Moore, 443 Pa.
477, 277 A.2d 825 (1971); Estate of Richards, 439 Pa. 5, 264
A.2d 658 (1970). Although Decedent’s letter names David as
beneficiary and selects the assets to be distributed to him,
she makes no reference to the timing of the distribution
being at her death. Also, nothing in this document indicates
how or whether it is meant to relate to her 1983 will.
Extrinsic evidence, therefore, was necessary to assist the
court in determining whether the June 10, 2002 document
was intended to be testamentary in nature.

Both Petitioner and Attorney Siegel recall that
Decedent’s June 10, 2002 letter was mailed to Attorney
Siegel following Decedent’s telephone call to him to inquire
whether the writing could be considered testamentary. (Tr.
10-11, 35) Since the writing was mailed to Attorney Siegel
for the purpose of inquiring as to its sufficiency as a dispos-
itive document, it is not clear whether Decedent ever intend-
ed it to operate as a will or codicil, even if his opinion were
that it could be construed as such. Attorney Siegel’s review
of the writing resulted in his call to the Decedent the next
day in which he told her that the letter might suffice as a tes-
tamentary document, but his opinion was that a formal writ-
ing was preferable. (Tr. 16) (Petitioner testified that he is
uncertain whether Attorney Siegel called him or he called
the attorney in earlier deposition testimony, Petitioner stated
he did not think that Attorney Siegel had Decedent’s tele-
phone number. (Tr. 53,54.) At the end of that telephone call
Attorney Siegel was left with the understanding that the
Decedent would “get back to him.” Id. The court notes that
Attorney Siegel did not recall whether he spoke to Petitioner
or Decedent but believed that it was the Decedent. (Tr. 21)
Attorney Siegel’s final testimony on the matter was that he
was never contacted with further instructions and that the
June 10, 2002 letter was still in his file at the time of the
Decedent’s death. (Tr. 21)

Petitioner testified that he discussed the testamentary
character of the letter during a telephone call with Attorney
Siegel and then related the conversation to the Decedent.
(Tr. 38) In later testimony, however, Petitioner stated that he
was not sure whether he talked to Attorney Siegel or whether
the Decedent talked to Attorney Siegel regarding the letter,
although his testimony in a deposition taken before the hear-
ing was that he talked with Attorney Siegel. (Tr. 53-55)
Petitioner testified that the Decedent told him that “they said
it’s considered a Will” in response to his offer to take her to
Attorney Siegel’s office to draw up the formal document. (Tr.
38) Petitioner indicated that “as time went on” Decedent did
not want to have the contents of the June 10, 2002 letter
drafted into a formal testamentary document. “[S]he just
didn’t want to do it. One reason–” “She wasn’t feeling well.
She died pretty quickly, I guess.” (Tr. 38,39) No witnesses
were present during those conversations with the Decedent.
Therefore, the substance of the discussions between
Petitioner and the Decedent regarding the letter cannot be
corroborated, except by Attorney Siegel’s testimony or
uncontroverted circumstances. The court is hesitant to give
a great deal of weight to any uncorroborated testimony of
Petitioner, in part due to the length of time which passed
before his decision to bring the letter forward and in part
due to his denial that the letter existed. (Tr. 41,65)
Petitioner’s testimony did not explain to the satisfaction of
the court his conduct in either regard.

Evidence that Decedent was reluctant to do a new will or
codicil is also found in the September 22, 2004 deposition of
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Decedent’s sister, Ann Kucik, who was very close to
Decedent. (Tr. 41 and 9/22/04 Kucik Deposition at p.6)
Although Ann Kucik later became aware of the June 10, 2002
letter, Decedent did not mention the letter to her. (9/22/04
Kucik Deposition at p.28.) Mrs. Kucik testified that she told
her sister repeatedly of the need to complete a will that
would assure her final wishes were carried out. (Id. at 37-39)
She also testified that her sister remained alert and lucid up
until the time she died. (Id. at 30, 31) Since Mrs. Kucik’s dep-
osition testimony concerning the Decedent’s mental facul-
ties was not disputed at trial, it is reasonable to conclude that
the Decedent was capable of appreciating the risk inherent
in not having her final wishes put into a formal testamentary
document. That the Decedent took no steps at all to do so
despite the recommendations of persons she trusted gives
rise to the question of whether she ever had a settled intent
that the June 10, 2002 letter should have testamentary effect.

No credible evidence was presented to explain why
Decedent refused to act on the advice of her attorney and fam-
ily on these matters. She never engaged Attorney Siegel to
prepare a new will or codicil incorporating the contents of her
letter; nor did she leave any direct indication that she believed
it would operate as a will or codicil. Decedent’s refusal to fol-
low the advice of her son and her attorney to formalize the let-
ter into a dispositive document points to the unsettled nature
of her thinking on the subject and adds weight to the argument
that it was not intended as a will or codicil.

Decedent, Frank, Lisa and her husband all worked at the
personal care home, but Petitioner did not. (Tr. 47) At trial
Petitioner stated that the motive for Decedent’s alleged dis-
position of the personal care home stock to him was because
Petitioner was estranged from his father and she knew that
Frank would not treat the Petitioner fairly in his will. (Tr. 33,
55) Also, Petitioner’s daughter, Erin Zalewsky, testified that
the Decedent told her that her father would receive
Decedent’s personal care home stock. (Tr. 76) Respondents
offered the testimony of Leonard A. Capuzzi, Lisa’s husband
and administrator of the East Deer Personal Care Home. Mr.
Capuzzi testified that Frank and the Decedent often told him
that the personal care home would go to Lisa after they died.
(Tr. 103) He next recounted how, during a heated argument
with Frank in March of 2002, the Decedent threatened to
give her personal care home stock to David in order to dis-
suade him from making a disposition with which she did not
agree of a second property. (Tr. 104) Later that day,
Decedent became distraught telling Mr. Capuzzi when they
were alone that she had told Frank that David would get her
stock just to upset Frank but that she did not mean it.
Decedent then told him she always intended the personal
care home to go to Lisa. (Tr. 105)

After hearing the evidence presented, the court cannot
conclude that the Decedent intended her June 10, 2002 letter
to Attorney Siegel to be a dispositive testamentary instru-
ment. Decedent’s 1983 will was never revoked or rescinded.
The most that can be concluded with certainty from the evi-
dence presented at trial is that Decedent’s letter to Attorney
Siegel was for the purpose of inquiring whether such a docu-
ment might be considered testamentary. Attorney Siegel indi-
cated to Decedent that it “probably would be sufficient as an
amendment to her will” but then encouraged her to have a
formal testamentary document prepared and executed.
Subsequent to the June 10, 2002 letter, Decedent’s sister and
her son David also made several requests for her to complete
formal testamentary documents expressing her final wishes
but Decedent took no positive steps to do so. The court,
accordingly, need not consider whether the execution of the
writing has been proven by the testimony of two competent
witnesses. The relief requested by David Zalewsky is denied,

and an order will be entered consistent with these findings.

ORDER OF COURT
AND NOW, this 2nd day of March, 2006, after hearing and

consideration of the testimony and evidence of record, it is
hereby ORDERED and DECREED that Petitioner’s appeal
is denied and that the Decree of the Register of Wills admit-
ting the Decedent’s 1983 will to probate shall not be set aside
or reopened to probate the handwritten June 10, 2002 letter
from Decedent to Attorney Siegel.

BY THE COURT:
/s/Mazur, J.

Harold A. Rost, Jr. v.
Borough of Crafton; Ivan Hull, Mayor;

Mike Crown, Ken Arbuckle, Dan Cindric,
Ray Broglie, Jack Donovan,

Gerry McDonough, Tom Byers,
Marsha Damits, and Heidi Munn,

Members of Borough Council
Motion for Summary Judgment—Coordinate Jurisdiction

Rule—Writ of Mandamus—42 P.S. §218

1. It was not a violation of the coordinate jurisdiction rule
for the court to grant defendants’ motion for summary judg-
ment where another judge on the same court had earlier
denied defendants’ preliminary objections to the complaint,
which were based on same argument raised in summary
judgment motion.

2. Plaintiff was not entitled to a writ of mandamus
because another appropriate and adequate remedy, i.e. a
declaratory judgment action, existed.

3. 42 P.S. §218, which governs salary of nonunion police
officers, was inapplicable to borough’s chief of police
because he was not removed from the police bargaining unit
as the result of an adversarial proceeding before the
Pennsylvania Labor Relations Board.

(Laura A. Meaden)

Michael J. Colarusso for Harold A. Rost, Jr.
Frederick Wolfe for Borough of Crafton.

No. GD 03-001565. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
O’Brien, J., March 3, 2006—This case was before the

Court on the parties’ cross-motions for summary judgment.
On December 12, 2005, the undersigned denied plaintiff ’s
Motion for Summary Judgment, granted defendants’ Motion
for Summary Judgment and dismissed plaintiff ’s Complaint.
Plaintiff has appealed this Order.

I. PROCEDURAL HISTORY
The facts are not in dispute. Plaintiff is the Chief of Police

of the Borough of Crafton. The defendants are the borough,
its mayor and council members, who are charged with adopt-
ing and implementing a budget and setting the chief’s com-
pensation on an annual basis. On December 11, 2002, defen-
dants approved the 2003 budget, which did not provide for an
increase in the plaintiff ’s compensation. Plaintiff ’s salary for
2002 was $62,500. He is not covered by the collective bargain-
ing agreement between the borough and the police union.

43 P.S. §218 provides as follows:
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Salary of nonunion police officers

Except in cities of the first and second class, the
chief, superintendent or commissioner of police
and other ranking officers in a political subdivision
of the Commonwealth who have been removed,

from bargaining units under the act of June 24,
1968 (P.L.237, No. 111), referred to as the
Policemen and Firemen Collective Bargaining Act,
by rulings of the Pennsylvania Labor Relations
Board shall receive not less than the same dollar
increase including fringe benefits excluding over-
time and festive holiday pay as received by the
highest ranking police officer participating in the
bargaining unit.

(emphasis added).
Plaintiff contends that he is covered by Section 218. In 2003,
the highest police officer rank participating in the bargain-
ing unit was captain, which received a salary increase of
$2,118. Plaintiff asserts that he is entitled to the $2,118
increase. On January 22, 2003, he filed a Complaint in
Mandamus requesting the Court to order the defendants to
increase his salary.

Defendants filed Preliminary Objections in the nature of
a demurrer on March 21, 2003. The mayor asserted that the
borough code imposed no duty or obligation on him to adopt
a budget or set compensation for the police chief. The
remaining defendants argued that Section 218 was inappli-
cable because the chief ’s position was not removed from the
bargaining unit by a ruling of the Pennsylvania Labor
Relations Board. On April 24, 2003, the Honorable Timothy
Patrick O’Reilly overruled the objections.

Defendants filed an Answer and New Matter on May 7,
2003. In their New Matter, defendants reasserted the inappli-
cability of Section 218. On October 31, 2005, defendants filed
a Motion for Summary Judgment. On November 23, 2005,
plaintiff filed a Response to Defendants’ Motion for
Summary Judgment and a Cross-Motion for Summary
Judgment. After argument, and upon consideration of the
parties’ briefs, the undersigned entered an Order, on
December 12, 2005, denying plaintiff ’s Motion for Summary
Judgment, granting defendants’ Motion for Summary
Judgment and dismissing plaintiff ’s Complaint. On
December 20, 2005, plaintiff appealed this Order to the
Superior Court.

II. FACTS
On October 31, 1983, the Crafton Police Wage and Policy

Unit filed a Petition for Investigation and Certification of
Representatives with the Pennsylvania Labor Relations
Board. As noted in the ORDER DIRECTING AND FIXING
TIME AND PLACE OF ELECTION,1 a joint conference was
held on November 29, 1983, at which time the parties
entered into a Memorandum Agreement in which they stip-
ulated to a number of matters. In Finding of Fact 4, the
Board Representative found that the parties had stipulated
and agreed that the bargaining unit, among other things,
excluded “the chief of police and other management level
employees.” In Finding of Fact 6, the Board Representative
found that the parties had stipulated and agreed that the
basis for their stipulation excluding the chief of police from
the bargaining unit was based on nine specified criteria.
Subparagraph 6 states:

That the Chief has never been part of the bargain-
ing unit in the past and has always been excluded
from Act III arbitration in the past…

As noted in the DISCUSSION section of the ORDER, the
Chief of Police was excluded from the bargaining unit based

on the factual stipulations of the parties. Conclusions 4 and 5
refer to the Chief ’s being excluded from the bargaining unit.
The ORDER scheduled an Election for January 23, 1984, and
specified those eligible to vote in the election.

On February 8, 1984, the Board Representative entered a
NISI ORDER OF CERTIFICATION reflecting that fifty per-
cent or more of the police employees of Crafton Borough had
selected and designated the Crafton Police Wage and Policy
Unit as their exclusive representative and bargaining unit.2
This NISI ORDER incorporates Findings of Fact 1 through 6
of the previous ORDER, and notes that the chief of police
was excluded from the bargaining unit. The plaintiff never
contested either of these orders.

III. ISSUES
A. WHETHER THE DEFENDANTS’ MOTION
FOR SUMMARY JUDGMENT SHOULD HAVE
BEEN DENIED BASED ON THE LAW OF THE
CASE DOCTRINE

B. WHETHER MANDAMUS IS THE APPROPRI-
ATE FORM OF ACTION

C. WHETHER THERE HAS BEEN A “RULING”
FOR PURPOSES OF 43 P.S. §218, SO AS TO ENTI-
TLE THE CHIEF OF POLICE TO THE SAME PAY
INCREASE AS THE HIGHEST RANKING
POLICE OFFICER INCLUDED IN THE BAR-
GAINING UNIT

IV. DISCUSSION
A. Law of the Case Doctrine

Plaintiff contends that summary judgment was wrongful-
ly granted because of the law of the case doctrine. It is
asserted that the doctrine applies because defendants unsuc-
cessfully demurred to the Complaint based on the same
argument raised in their Motion for Summary Judgment.

The law of the case doctrine discourages a court that is
involved in later phases of litigation from reopening ques-
tions decided by another judge of the same court or by anoth-
er higher court in an earlier phase of the litigation. The doc-
trine promotes judicial economy and uniformity in decision
making, protects the settled expectations of the parties,
maintains consistency in the litigation and brings an end to
the case. Peden v. Gambone Brothers Development

Company, 798 A.2d 305 (Pa.Cmwlth. 2002).
The law of the case doctrine generally applies to appel-

late courts. Here, the plaintiff is actually invoking the coor-
dinate jurisdiction rule, which prohibits a judge from over-
ruling the decision of another judge of the same court.
However, in Golden v. Trustees of the University of

Pennsylvania, 675 A.2d 264 (Pa. 1996), the Supreme Court
held that when the motions differ in kind, a judge ruling on
a later motion is not precluded from granting relief, although
another judge has denied an earlier motion. In Salerno v.

Philadelphia Newspapers, Inc., 546 A.2d 1168 (Pa.Super.
1988), the granting of a motion for summary judgment was
found not to be precluded where preliminary objections had
previously been denied. It was not, therefore, a violation of
the coordinate jurisdiction rule to grant defendants’ Motion
for Summary Judgment.

B. Mandamus

Mandamus is an extraordinary writ. It is a remedy used
to compel performance of a ministerial act or a mandatory
duty. A ministerial act is one which a public officer is
required to perform upon a given state of facts, in a pre-
scribed manner, in obedience to the mandate of legal author-
ity and without regard to his or her own judgment or opinion
concerning the propriety or impropriety of the act to be per-
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formed. To obtain a writ of mandamus, the proponent must
demonstrate (1) a clear legal right for the performance of the
ministerial act or mandatory duty; (2) a corresponding duty
in the defendant to perform said act or duty; and (3) the
absence of any other appropriate or adequate remedy.
Council of the City of Philadelphia v. Street, 856 A.2d 893
(Pa.Cmwlth. 2004); County of Mercer v. Amundsen, 879 A.2d
366 (Pa.Cmwlth. 2005).

There are only four cases which discuss the applicability
of 43 P.S. §218. All four cases involve declaratory judgment
actions. While Bennis v. City of Allentown, 698 A.2d 177
(Pa.Cmwlth. 1997), was also a mandamus action, that such
an action was even filed is only mentioned in passing in the
body of the opinion. The beginning of the opinion only refers
to the declaratory judgment action and a reading of the opin-
ion makes it clear that the Commonwealth Court viewed it as
a declaratory judgment action. Plaintiff herein had another
appropriate and adequate remedy, i.e., a declaratory judg-
ment action, and was not entitled to a writ of mandamus.

C. Section 218

43 P.S. §218 became effective in 1984. The four cases
which interpret it have consistently held that for Section 218
to apply, there must be a ruling by the PLRB, as a result of
an adversarial proceeding, removing the chief of police from
the bargaining unit. Those cases will be discussed in chrono-
logical order.

In City of Butler v. Clauser, 555 A.2d 1391 (Pa.Cmwlth.
1989), a nonunion chief of police filed a declaratory judg-
ment action against the city, contending that he was entitled
to the same pay increase as the highest ranking officer par-
ticipating in the bargaining unit. The Court held that the
clear legislative mandate of Section 218 was to apply to
employees who had been forcibly removed from bargaining
units by rulings of the PLRB. The Court noted that the chief
of police had been removed from the bargaining unit after a
decision by city council to which the chief did not object. The
chief also bargained for and received valuable consideration
for his agreement to withdraw from the bargaining unit.

In the unreported case of Matlock v. Pen Argyl Borough,
1996 WL 101587 (E.D. Pa. 1996), the plaintiff was employed as
chief of police pursuant to a negotiated contract which gov-
erned the terms and conditions of his employment and under
which he was designated as “management.” Subsequently, all
the subordinate police officers petitioned the PLRB for certi-
fication as a collective bargaining unit. The PLRB issued an
order of certification which excluded the police chief The
Board explained that since the position was managerial in
nature, it would not be included in the bargaining unit.
Plaintiff did not protest the holding. There had previously
never been an agreement as to whether the chief of police was
included or excluded from the bargaining unit. Plaintiff sub-
sequently initiated an action against the borough pursuant to
Section 218. The Court cited to the definition of “remove”
from the dictionary: “to move from a place or position; take
away or off.” The Court went on to find the language of Section
218 clear and free from ambiguity:

It is axiomatic that in order for one to have been
removed from a unit, one had to have been a part of
that unit in the first place. Here the plaintiff has
never been a part of the bargaining unit. As such,
the PLRB ruling could not have removed the plain-
tiff, rather, it excluded the plaintiff.

Id. at 3. The Court found that Section 218 did not apply.

In Bennis v. City of Allentown, 698 A.2d 177 (Pa.Cmwlth.
1997), a group of lieutenants and captains filed a declarato-
ry judgment and mandamus action to compel the city to pay

additional salary and benefits under Section 218. Cross-
motions for summary judgment were filed. The lower court
granted the officers’ motion and the City appealed. Prior to
1990, the Fraternal Order of Police had represented all offi-
cers, including captains and lieutenants. The City filed a
petition with the PLRB for Unit Clarification seeking their
removal from the unit. Before the petition was heard, the
parties negotiated a settlement pursuant to which the aver-
age base salary increased by approximately $8,000.00. The
PLRB approved the settlement and issued a Proposed Order
of Unit Clarification. The Commonwealth Court found that
the reference to “forcible removal” in Butler, supra, simply
meant that the removal must be an adversarial proceeding
before the PLRB, with an adjudication by the Board result-
ing in an order. The removal of a police officer by a ruling of
the Board was held to be quite different than the removal of
an officer by an agreement of the parties which the Board
merely approved. The Commonwealth Court found that
there had not been a ruling by the PLRB and reversed the
lower court.

Lastly, in Stern v. Borough of Somerset, 796 A.2d 376
(Pa.Cmwlth. 2002), the borough hired plaintiff as a police
officer. The police department later filed a petition with the
PLRB for investigation and certification. The parties then
stipulated that the chief of police had never been a part of
the bargaining unit, did not wish to be included in the unit
and that the parties desired to exclude the position. As a
result of the stipulation, the parties entered into a memoran-
dum of agreement. The PLRB found that the parties stipulat-
ed and agreed that the position of police chief was manage-
rial and excluded it from the bargaining unit. Plaintiff
subsequently became police chief and negotiated the terms
of his employment independently of the bargaining unit. He
then sought to obtain certain benefits under Section 218
which the bargaining unit employees had received. The trial
court granted the borough’s motion for summary judgment.
holding that plaintiff ’s position had not been forcibly
removed from the bargaining unit by a ruling of the PLRB.
The Commonwealth Court affirmed.

The Order Directing and Fixing Time and Place of
Election in the instant case stated in Finding of Fact 4 that
the parties stipulated and agreed that the chief of police and
other management level employees were excluded. Although
Finding of Fact 6 stated that the parties stipulated that the
chief “is to be removed from the bargaining unit…,” sub-
paragraph 6 makes it clear that the chief of police had never
been a part of the unit and had always been excluded.
Subparagraph 9 noted that the chief received substantially
higher wages than the other police officers in the depart-
ment. This is factually on point with the case law.
Furthermore, a reading of the Discussion section of the
instant order at page 3 makes it abundantly clear that the
PLRB simply adopted the stipulations of the parties. There
was no removal as a result of an adversarial position. Section
218 was therefore inapplicable.

V. CONCLUSION
For the foregoing reasons, plaintiff ’s Motion for

Summary Judgment was denied, the defendants’ Motion for
Summary Judgment was granted, and plaintiff ’s Complaint
was dismissed.

BY THE COURT:
/s/O’Brien

1 See Exhibit 1 of defendants’ Motion for Summary
Judgment. Said Order was entered January 5, 1984.

2 This Order is relied on by Plaintiff and attached as Exhibit
A to the Complaint.



VOL.  154  NO.  11 may 26 ,  2006Supplement to The Lawyers Journal

PITTSBURGH LEGAL JOURNAL
OPINIONS

Commonwealth of Pennsylvania v. Dion Horton, Zottola, J...........................................................................................................Page 125
Admissibility of Photographs—Jury’s Request to Review Exhibits During Deliberations—

Hearsay Evidence—Motion for Mistrial Due to Emotional Outburst

Julie Lowery and Nicole L. Tarr v. Robert Goodman, Annie Pelton, Ronald Raymer,
Port Authority Transit and Bob Mentzer Ford, Inc., Horgos, J. ..................................................................................................Page 129
Motion for Judgment on the Pleadings—Sovereign Immunity Defense

Commonwealth of Pennsylvania v. Darnell Kyte, Zottola, J. ........................................................................................................Page 130
Motion to Suppress—Reasonable Suspicion—Intent to Deliver Drugs

Pamela A. Cimino v. Valley Family Medicine, Mark W. Morrissey, M.D., and
James G. Lichter, M.D., Strassburger, J...........................................................................................................................................Page 132
Medical Expert—Unrestricted Physician’s License

M.R. Mikkilineni v. Amwest Surety Insurance Co. Waterproducts Co., Lindsay, McCabe & Lee,
Zimmer Kunz, Gibson-Thomas Engineering Co., Derry Township Municipal Authority,
Indiana County Commissioners, Edward Schmitt, Mark Gera, McDonald Snyder & Lightcap,
John P. Merlo, Ila Jeanne Sensenich and Arthur J. Schwab, Strassburger, J. ............................................................................Page 133
Venue—Political Subdivisions

Commonwealth of Pennsylvania v. Kohath Thaddaeus Coto, Allen, J. ........................................................................................Page 133
Violation of Uniform Firearms Act—License Eligibility—Grading of Offense



PLJ
The Pittsburgh Legal Journal is a supplement to the 

Lawyers Journal, which is published fortnightly by the 

Allegheny County Bar Association

400 Koppers Building

Pittsburgh, Pennsylvania 15219

(412)261-6255

www.acba.org

©Allegheny County Bar Association 2006

Circulation 6,552

PLJ EDITORIAL STAFF
Thomas A. Berret ....................Editor-in-Chief and Chairman
Jennifer A. Pulice ............................................................Editor
Lisa Wolfe ........................................................Assistant Editor
David A. Blaner ..........................................Supervising Editor
Lynn E. MacBeth ..............................................Opinion Editor
Theresa Berret ..........................................Jury Verdict Editor
Mark B. Greenblatt ................................Federal Notes Editor
Sharon Antill ................................................Typesetter/Layout

Opinion Editorial Staff

OPINIONS
The Pittsburgh Legal Journal provides the ACBA mem-

bers with timely, precedent-setting, full text opinions, from

various divisions of the Court of Common Pleas. Each opin-

ion, which is published in this section, begins with a brief

description or a “head-note” of the opinion that follows.

These opinions can be viewed in a searchable format on the

ACBA website, www.acba.org.

ALLEGHENY JURY VERDICT

REPORTER
The Pittsburgh Legal Journal provides the ACBA mem-

bers with a quarterly report of jury verdicts from the Civil

Division of the Court of Common Pleas of Allegheny County.

The verdicts which appear in the Pittsburgh Legal Journal, a

supplement of the Lawyers Journal, under the heading

“Allegheny Jury Verdict Reporter” are provided by court staff

from the assignment room.

Each jury verdict is then assigned for review of the

pleadings and preparation of a brief summary of the case

and identification of the parties, counsel, and witnesses.

No attempt is made to select, choose, emphasize, high-

light, or categorize the results of lawsuits tried to verdict,

either by plaintiff, defendant, result, or any other category.

The purpose of this project is to report all results tried by jury

to verdict.

CAPSULE SUMMARIES
The Pittsburgh Legal Journal provides the ACBA mem-

bers with precedent-setting, “Capsule Summaries” or a brief

description of opinions from the Family Division of the Court

of Common Pleas of Allegheny County.

FEDERAL NOTES
The Pittsburgh Legal Journal provides the ACBA mem-

bers with precedent-setting, “Federal Notes” or a brief

description of opinions from the United States District Court

for the Western District of Pennsylvania. These “Federal

Notes” can be viewed in a searchable format on the ACBA

website, www.acba.org.

BINDERS
The Allegheny County Bar Association is taking orders

for 3-ring binders for easy storage of PLJ opinions and jury

verdicts. Call Peggy for details, (412) 261-6255.

Mary Ann C. Acton
Mark R. Alberts
Kenneth M. Argentieri
William Barker
Shannon F. Barkley
Louis M. Benedict
Joseph H. Bucci
Meg L. Burkardt
Norma M. Caquatto
Carolyn Mary Corry
Mark Chaney Coulson
Robert A. Crisanti
William R. Friedman
Margaret P. Joy
Sandra Lewis Kitman
Patricia Lindauer
Ingrid M. Lundberg

Jean Manifesto
Daniel McIntyre
Laura A. Meaden
Linda A. Michler
Ronald D. Morelli
Rhoda Shear Neft
Peter C.N. Papadakos
Tracy A. Phillips
Diane Barr Quinlin
Jeffrey Alan Ramaley
Carol L. Rosen
Amy R. Schrempf
Joan O’Connor Shoemaker
Carol Sikov-Gross
Michael Yablonski
Ruth A. Zittrain

family law opinions committee
Reid B. Roberts, Chair
Ann M. Funge
Christine Gale
Mark Greenblatt
Margaret P. Joy
Patricia G. Miller

Sally R. Miller
Jane O’Connell
Sophia P. Paul
David S. Pollock
Hilary A. Spatz
William L. Steiner

OPINION SELECTION POLICY
Opinions selected for publication are based upon

precedential value, clarification of the law, procedure in

Allegheny County courtrooms and elucidation of points of

law. Opinions are selected by the Opinion Editor and/or com-

mittees in a specific practice section. An opinion may also be

published upon the specific request of a judge.

Opinions deemed appropriate for publication are not

disqualified because of the identity, profession or communi-

ty status of the litigant. The guide to publication is the help-

fulness of the opinion to practitioners in the particular area

of law. All opinions submitted to the PLJ are reviewed for

publication and will only be disqualified or altered by Order

of Court.



may 26 ,  2006 page 125Supplement to The Lawyers Journal

Commonwealth of Pennsylvania v.
Dion Horton

Admissibility of Photographs—Jury’s Request to Review

Exhibits During Deliberations—Hearsay Evidence—

Motion for Mistrial Due to Emotional Outburst

1. Black and white and color photographs of victims in mur-
der prosecution were admissible where the trial court was
able to conclude that photos given to the jury were not
inflammatory, where the trial court ruled that their admis-
sion was necessary to show specific intent to kill and estab-
lish the element of serious injury and where the court gave
repeated cautionary instructions to the jury concerning the
use of the photographs to insure that any prejudice would
not outweigh the probative value of the evidence.

2. Letters written by witness to defendant which were admit-
ted into evidence for the limited purpose of demonstrating
their bulk and length and not their content and which jury
was permitted to review in the courtroom for that limited
purpose, were later not permitted to be re-examined by the
jury during its deliberations, on the basis of trial court’s
reconsideration of its prior ruling indicating that it would
permit the jury to read said letters and the discretion of trial
court in determining what exhibits jury can take with it into
the jury room.

3. Written statements made by victim/witness to police offi-
cers regarding shootings by defendant were not inadmissible
hearsay where trial court determined that statements were
admissible as present state impressions and excited utter-
ances since the statements related to the crimes the defen-
dant was on trial for and where the trial court was satisfied
that when the statements were written the declarant’s nerv-
ous condition continued to dominate the speaker’s mind,
rather than reflection.

4. Motion for mistrial due to emotional outburst by
victim/witness, who sobbed when shown a picture depicting
the dead body of her boyfriend/victim, was denied where
court cleared court room following outburst; questioned
each juror individually in camera to insure that the jury was
still able to decide the case on the facts and law; where addi-
tional curative instructions were given when the trial
resumed and where the trial court concluded that the effect
of the incident did not deny the defendant a fair trial.

(Peter Clyde Papadakos)

Bruce Beemer for the Commonwealth.
Lisa Middleman for Defendant.

CC. Nos. 200203157, 200204622, 200204623, and 200203158.
In the Court of Common Pleas of Allegheny County,
Pennsylvania, Criminal Division.

OPINION
Zottola, J., January 5, 2006—On May 12, 2005, following a
trial by jury, the Defendant, Dion Horton, was convicted at
CC No. 200203157 of Murder in the first degree, where the
victim was Kenneth Sharp. The Defendant was also convict-
ed by the same jury at CC No. 200204623 of Criminal
Attempt Homicide and Aggravated Assault, where the vic-
tim was Rasheeda Pennybaker; and at CC No. 200204622 he
was convicted of Violation of the Uniform Firearms Act,
Firearms Not to be Carried without a License. At CC No.
200203158, a mistrial was declared as the jury was unable to
reach a verdict on the charge of Homicide where Jeffrey
Nichols was the victim. The Commonwealth had sought the
death penalty at CC No. 200204623, but the jury was unable

to unanimously agree on a penalty and were declared to be
hopelessly deadlocked on May 13, 2005. On that same day
the Defendant was given a sentence of life in prison without
parole at CC No. 200203157. On May 16, 2005, the Defendant
was sentenced at count one of CC No. 200204623 to not less
than twenty (20) nor more than forty (40) years incarcera-
tion consecutive to the life sentence, no further penalty was
imposed at count two. At CC No. 200204622, the Defendant
was sentenced to not less than sixteen (16) nor more than
thirty-two (32) months incarceration consecutive to the sen-
tence imposed at CC No. 200204623. The Defendant filed a
timely appeal.

Pursuant to Pa.R.A.P. 1925, the Defendant was ordered to
file a Statement of Matters Complained of on Appeal, from
which the following is taken verbatim:

8. The following issues may be raised on appeal:

I. This Court erred in denying Mr. Horton’s Motion
In Limine in which he requested that: (1) the
Commonwealth be precluded from utilizing
Exhibits 30 through 34 and 42 through 44 during
trial; and (2) from displaying Exhibits 30 through
32 and 42 through 46, on a 2 foot by 3 foot (here-
after referred to as “2x3 foot”) screen through
PowerPoint. See Pa.R.Evid. Rule 403. The photo-
graphs in question were cumulative and diverted
the jury’s attention from the real issues. The proba-
tive value of the photographs did not outweigh the
unfair prejudice to Mr. Horton and confusion of the
issues. This Court’s instruction prior to the jury
viewing Exhibits 30 through 34, during the presen-
tation of Exhibits 42 through 44, and during its
charge to the jury, did not limit their prejudicial
effect. (Jury Trial Volume II, 637-38, 681-682; Jury
Trial Volume III, 1042-43). Exhibits 30 through 34
and 42 through 44 were gruesome and inflammato-
ry. The jury found Mr. Horton guilty based upon
improper considerations. Permitting the jury to
view Exhibits 30 through 34 and 42 through 44 and
to view Exhibits 30, 31, and 42 through 46 on the
2X3 foot PowerPoint screen deprived Mr. Horton of
his state and federal constitutional rights to due
process, to a fair trial, to be presumed innocent,
and his right to present a defense.

A) The Commonwealth should not have been
permitted to utilize Exhibit 44 (i.e., Motion In
Limine Exhibit 4-B) during trial. (April 26-29,
2005 Jury Selection & Motions, 640-42, 657).
This black-and-white photograph depicted the
same injuries shown individually in Exhibits 42
and 43 (i.e., Motion In Limine Exhibits 1-B and
2-B). Exhibit 44, in which Mr. Sharp’s face is
visible as well as his brain matter, skin, and
blood, was gruesome and inflammatory. (April
26-29, 2005 Jury Selection & Motions, 640).
Exhibit 44’s evidentiary value did not outweigh
its prejudicial effect. In addition, Exhibit 44
inflamed the minds and passions of the jurors.
Lastly, Exhibit 44 suggested a decision on an
improper basis and diverted the jury’s attention
away from its duty of weighing the evidence
impartially. The admission of Exhibit 44 consti-
tutes reversible error.

B) Since this Court overruled Mr. Horton’s
objection to Exhibit 44, it should have granted
Mr. Horton’s request that the Commonwealth
not be permitted to utilize Exhibits 42 and 43 as
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they were repetitive and cumulative. (April 26-
29, 2005 Jury Selection & Motions, 642).
Exhibits 42 and 43 were close-up photographs
of the same injuries shown in Exhibit 44. Given
the admission of Exhibit 44, the testimony of
forensic pathologist Dr. Abdul Shakir, and the
uncontroverted point that the homicide was
performed by shotgun blasts to Mr. Sharp’s
head and trunk, Exhibits 42 and 43 were grue-
some in detail, cumulative and unfairly prejudi-
cial. Therefore, the admission of Exhibits 42
and 43 constitutes reversible error.

C) The Commonwealth should not have been
permitted to use Exhibits 30, 31, 33, and 34 dur-
ing trial. (Jury Trial Volume II, 636-49). These
photographs were taken when Ms. Pennybaker
was admitted to Mercy Hospital on February 18,
2002 and showed her injuries as well as treat-
ment equipment. (Jury Trial Volume II, 636).
Exhibits 30 and 31 were black-and-white photo-
graphs which were projected onto the 2x3 foot
screen by using PowerPoint. Exhibits 33 and 34
were the same photographs as Exhibits 30 and
31, except that Exhibits 33 and 34 were smaller
color photographs that were not projected onto
the PowerPoint screen, but were passed from
juror to juror.

Exhibits 30, 31, 33, and 34 were gruesome and
inflammatory. Their evidentiary value did not
outweigh their prejudicial effect. In addition,
Exhibits 30, 31, 33, and 34 inflamed the minds
and passions of the jurors. Lastly, Exhibits 30,
31, 33, and 34 suggested a decision on an
improper basis and diverted the jury’s attention
away from its duty of weighing the evidence
impartially. The admission of Exhibits 30, 31,
33, and 34 constitutes reversible error.

The Commonwealth should have been preclud-
ed from using Exhibits 33 and 34. The same
photographs, Exhibits 30 and 31 were projected
in black-and-white onto the 2x3 foot PowerPoint
screen. (April 26-29, 2005 Jury Selection &
Motions, 657-58) (Jury Trial Volume II, 645-46).
Given the admission of Exhibits 30 and 31, the
testimony of Dr. Stofman, and the uncontrovert-
ed point that Ms. Pennybaker was shot in the
face, Exhibits 33 and 34 were gruesome in
detail, cumulative and unfairly prejudicial.
Their evidentiary value did not outweigh their
prejudicial effect. Exhibits 33 and 34 inflamed
the minds and passions of the jurors. The
admission of Exhibits 33 and 34 constitutes
reversible error.

D) The Commonwealth should have been pre-
cluded from using Exhibit 32 during trial. (Jury
Trial Volume II, 642-43). It was a gruesome and
inflammatory photograph taken after Ms.
Pennybaker’s third operation. (April 26-29,
2005 Jury Selection & Motions, 653-54). Exhibit
32’s evidentiary value did not outweigh its prej-
udicial effect. In addition, Exhibit 32 inflamed
the minds and passions of the jurors. Lastly,
Exhibit 32 suggested a decision on an improper
basis and diverted the jury’s attention away
from its duty of weighing the evidence impar-
tially. (April 26-29, 2005 Jury Selection &

Motions, 657-58). The admission of Exhibit 32
constitutes reversible error.

E) This Court erred when it permitted the
Commonwealth to utilize PowerPoint to display
the black and white photographs of Kenny
Sharp’s injuries (i.e., Exhibits 42 through 46)
and Rasheeda Pennybaker’s injuries and/or
surgeries (i.e., Exhibits 30 through 32) onto a
2x3 foot screen. (April 26-29, 2005 Jury
Selection & Motions, 655-58). Showing these
photographs on a 2x3 foot screen was highly
inflammatory. Nothing necessitated projecting
them onto a 2x3 foot screen. By enlarging these
photographs, the minds and passions of the
jurors were inflamed. Having such enlarged
photographs suggested a decision on an improp-
er basis and diverted the jury’s attention away
from its duty of weighing the evidence impar-
tially. Projecting Exhibits 42 through 46 and
Exhibits 30 through 32 onto a 2x3 foot screen
constitutes reversible error.

II. This Court abused its discretion when the jury
requested to review Latrece Miller’s letters to Mr.
Horton (Defense Exhibits C through F, and H) dur-
ing deliberations and this Court denied the request
despite previously telling the jury that it would
have the letters to review during deliberations.
(Jury Trial Volume III, 914, 936-937, 1080, 1082,
1094-1099). Under Pa.R.Crim.P. Rule 646, the let-
ters were permissible, and proper, exhibits for the
jury to review during deliberations. They required
no interpretation by the jury. The Commonwealth
never objected to the introduction of Exhibits C
through F, and H into evidence. As portions of
Exhibits C through F were read into the record by
Ms. Middleman and published to the jury, the jury
would not have placed undue emphasis or credibil-
ity on the Exhibits C through F and H during delib-
erations. (Jury Trial Volume II, 421-441; Jury Trial
Volume III, 936). The jury should have been assist-
ed, not hindered, in seeking a complete under-
standing of the different statements Ms. Miller
gave in order to assess her credibility and the
veracity of the story she chose to tell at Mr.
Horton’s trial. Not permitting the jury to review
Exhibits C through F and H during deliberation
deprived Mr. Horton of his state and federal consti-
tutional rights to due process, to a fair trial, and to
be presumed innocent.

III. This Court erred in ruling that Rasheeda
Pennybaker’s written statements (Commonwealth
Exhibit 38) in response to West Mifflin Police
Department Officer David Haines’s questions qual-
ified as an excited utterance under Pa.R.Evid. Rule
803(2). (Jury Trial Volume III, 719-722). Ms.
Pennybaker’s written declarations were not a spon-
taneous reaction to the shootings. This Court
should not have permitted the contents of Ms.
Pennybaker’s writings to be admitted into evidence
(i.e., Commonwealth Exhibit 38) and presented to
the jury through the testimony of Ms. Pennybaker
and Officer Haines; it was not an excited utterance.
It was hearsay. Admitting into evidence the alleged
excited utterance deprived Mr. Horton of his state
and federal constitutional rights to due process, to
a fair trial, to be presumed innocent, and to con-
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front witnesses.

IV. This Court erred when it refused to grant a mis-
trial when Rasheeda Pennybaker had an emotional
outburst while testifying. (Jury Trial Volume III,
842-865). See Pa.R.Evid. Rule 605(B). Ms.
Pennybaker’s outburst was a highly prejudicial
event that deprived Mr. Horton of a fair and impar-
tial trial. (Jury Trial Volume III, 842-43). The prej-
udice to Mr. Horton was not cured by this Court
polling each juror individually in chambers about
whether they could disregard the outburst, not be
influenced by it, and fairly and impartially judge
the Commonwealth’s case against Mr. Horton. (Jury
Trial Volume III, 849-864). Likewise, the prejudice
to Mr. Horton was not cured by this Court offering a
curative instruction to the entire panel after indi-
vidually questioning each member. (Jury Trial
Volume III, 866). The incident had a monumental
impact on the jury. The failure to grant a mistrial
deprived Mr. Horton of his state and federal consti-
tutional rights to due process, to a fair trial, to be
presumed innocent, and to confront witnesses.

9. All of Mr. Horton’s issues are raised under Pa.
Const. Art. I §§ 1, 6, and 9 and U.S. Const. Amend.
V, VI, and XIV and the Pennsylvania Rules of
Criminal Procedure.

The facts can be summarized as follows: On February 16,
2002, at approximately 8:00 p.m., the Defendant was a pas-
senger in a Ford Taurus driven by Kenneth Sharp. The duo
drove to the Duquesne Place Apartments in Duquesne,
Allegheny County. When they arrived at the apartment com-
plex, the Defendant exited the vehicle and approached vic-
tim Jeffrey Nichols, who was on an elevated sidewalk. As the
Defendant began to climb steps to the elevated sidewalk, Mr.
Nichols pulled out a gun. The Defendant raised his hands as
if to show that he was unarmed and continued to approach
Mr. Nichols saying that he didn’t have anything. When the
Defendant reached the top of the landing, Mr. Nichols briefly
turned his head away and the Defendant pulled out a gun
and fired, shooting Mr. Nichols twice; once in the leg and
once in the chest. The wound to the chest proved to be fatal.
(T.T. 125-130, 176)1 The Defendant then fled the scene in the
direction of the parked vehicle. (T.T. 131)

At the time of the shooting, Latrece Miller was talking to
her friend Kenneth Sharp on a cell phone. Ms. Miller also
knew the Defendant. Ms. Miller heard an argument over the
phone and recognized one of the voices as that of the
Defendant. She heard two (2) gunshots and, within minutes,
the Defendant had entered her apartment holding a gun.
(T.T. 318-322) Within a few minutes of the Defendant’s
arrival, Kenneth Sharp arrived at the apartment. The
Defendant described the incident involving the shooting of
Mr. Nichols to Ms. Miller. (T.T. 323-324)

While in the apartment, the Defendant made a telephone
call and an individual who the Defendant said was his broth-
er arrived at the apartment with a box containing a shotgun,
and exchanged that item for the gun that the Defendant
brought to the apartment. (T.T. 327-329) The Defendant then
made a decision to leave the area. Present in the apartment
at the time were, Ms. Miller, Mr. Sharp, the Defendant, Ron
Moore; who was a close friend of Ms. Miller, and Mr. Moore’s
wife, Bridget.

All of the parties got into the Taurus, left the Duquesne
area and drove to downtown Pittsburgh where they picked
up Rasheeda Pennybaker, who was the girlfriend of Kenny
Sharp. (T.T. 334-336)

After riding around for a while and getting something to
eat, the group got a motel room for the night. During the
evening, there was another discussion about the Defendant,
Mr. Sharp, Ms. Miller, and Ms. Pennybaker leaving the area
and going to stay in Ohio. The Defendant, Mr. Sharp, and Ms.
Miller were willing to leave the area, but Ms. Pennybaker,
who was pregnant at the time, did not want to leave. (T.T.
337-343)

The next morning, Ronald and Bridget were dropped off
at their home, and the others rode around in the Taurus,
smoking marijuana and, later on, checked into a second
motel. (T.T. 346-347) At some point after checking into the
motel, the Defendant and an individual named Jersey took
the Taurus and were gone for a couple of hours leaving the
others in the motel room. (T.T. 351-359) When the Defendant
and Jersey returned, they called into the motel room from a
cell phone and the Defendant told Ms. Miller to have Kenny
come outside. The Defendant then called back and told Ms.
Miller to send Rasheeda out also. The Defendant then called
back a final time and told Ms. Miller that she should also
come outside. (T.T. 359-360) Everyone entered a car driven
by Jersey and the discussion about leaving the area was
brought up again. The car stopped in the Point Breeze sec-
tion of the City of Pittsburgh, and the discussion continued.
The Defendant and Jersey questioned the others about leav-
ing the area. Ms. Pennybaker was adamant in not wanting to
leave and, as a result, Mr. Sharp was reluctant to leave. (T.T.
360-362) During the discussion, Jersey asked Rasheeda what
she knew of the previous day’s events, to which she respond-
ed excitedly that she knew that Dion had shot Jeffrey and
that Jeff was dead. (T.T. 362)

The Defendant, Mr. Sharp, Ms. Miller, and Ms.
Pennybaker then exited the vehicle and entered the Taurus,
which had been parked in front of the vehicle driven by
Jersey. Ms. Miller was in the driver’s seat and the
Defendant was in the front passenger seat with the two (2)
remaining occupants in the back. The Defendant directed
Ms. Miller to drive to the Whitaker section of Allegheny
County, so he could pick up money he had stored there. (T.T.
363-364) The Defendant directed Ms. Miller where to drive
to and on which streets to turn, until they turned into an
alley, and the Defendant told her to stop. The Defendant told
Mr. Sharp to come with him and to bring Ms. Pennybaker.
(T.T. 365-366)

The Defendant told Ms. Miller to turn the vehicle around.
A short time later, Ms. Miller heard gun shots and observed
the Defendant with the shotgun that she had seen at the
apartment. The Defendant was standing over someone and
firing the shotgun at that person. (T.T. 369-371) The
Defendant then entered the car with the shotgun and direct-
ed Ms. Miller to drive to North Braddock. During the drive,
the Defendant said that he, “had to do it. Kenny talks too
much. He would have told what happened.” The Defendant
also said “Rasheeda just wouldn’t die. She just wouldn’t die.”
(T.T. 375-376) Ms. Miller drove the Defendant to an area
near a river where he discarded the gun and his clothing.
(T.T. 377)

Rasheeda Pennybaker testified that, when they exited the
vehicle in the alley, they walked toward a shed. She observed
the Defendant putting together and loading a shotgun. Ms.
Pennybaker testified that she thought nothing of the
Defendant’s actions because Mr. Sharp trusted him. (T.T.
827-828) Ms. Pennybaker saw the Defendant walk towards
Mr. Sharp and fire a shot. The Defendant then pointed the
gun and fired a shot at her, which tore through the side of her
face. The Defendant reloaded and fired a another shot, strik-
ing Mr. Sharp and another shot in the direction of Ms.
Pennybaker, which missed its target. The Defendant then
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reloaded and fired, at close range, another shot, which
struck Mr. Sharp and then put the barrel of the shotgun
against Ms. Pennybaker’s back and fired another shot.
Terrified that the Defendant would continue to shoot, Ms.
Pennybaker decided to play dead, to save her life. She heard
a car door shut and a car pull off. (T.T. 827-831) Ms.
Pennybaker called 911 to report the shootings, but the call
was inaudible to the operator. Ms. Pennybaker then stag-
gered down the road to a nearby house and rang the door
bell. (T.T. 833-834) The owner of the home called the police.
The police arrived within five (5) minutes and spoke to Ms.
Pennybaker about the incident. (T.T. 698, 836)

Officer David Haines was one of the first officers to
respond to the call. When he arrived, he noticed the severe
facial trauma and gun shot wound to the back and was fear-
ful that the victim might pass out or die. (T.T. 702-704) The
officer knew that she could not verbally communicate with
him, so he gave her a pen and a piece of paper. In response
to questioning, Ms. Pennybaker wrote down the name
“Deon” as the person responsible and wrote down that “my
boyfriend is dead,” and that a “brown Taurus” vehicle was
involved, and the type of gun was not a hand gun but a
“shotoff.” (T.T. 710-713)

Ms. Pennybaker suffered severe trauma to her face,
which required multiple surgeries and, to this day, there is
permanent disfigurement.

Armed with all of the above information, a warrant was
obtained for the Defendant’s arrest.

The Defendant’s initial claims as set forth in paragraph 8
and 8.1. A-E challenge rulings made concerning the use of
photographs both in color and black and white, and the use
of PowerPoint to display some of the photographs. The pho-
tographs were of Mr. Sharp taken at the scene and at autop-
sy; and of Ms. Pennybaker taken at admission to the hospital
and during various surgeries. For the purposes of this opin-
ion, the various allegations will be treated collectively.

There is no per se prohibition of photographs of a victim
in a criminal trial, and the admissibility of photos of a corpse
in a homicide case is within the discretion of the trial judge
and will not be reversed, absent an abuse of discretion.
Commonwealth v. Robinson, 864 A.2d 460 (Pa. 2004).

In Robinson, our Supreme Court reiterated the test for
inflammatory photographs. The following test must be
applied by the trial judge:

[A] court must determine whether the photograph
is inflammatory. If not, it may be admitted if it has
relevance and can assist the jury’s understanding
of the facts. If the photograph is inflammatory, the
trial court must decide whether or not the photo-
graphs are of such essential evidentiary value that
their need clearly outweighs the likelihood of
inflaming the minds and passions of the jurors. If
an inflammatory photograph is merely cumulative
of other evidence, it will not be deemed admissible.

In Commonwealth v. Rush, 538 Pa. 104, 646 A.2d 557
(1994) our Supreme Court explained the rationale for the
admissibility of homicide photographs as follows:

A criminal homicide trial is, by its very nature,
unpleasant, and the photographic images of the
injuries inflicted are merely consonant with the
brutality of the subject of inquiry. To permit the
disturbing nature of the images of the victim to rule
the question of admissibility would result in exclu-
sion of all photographs of the homicide victim, and
would defeat one of the essential functions of a
criminal trial, inquiry into the intent of the actor.

There is no need to so over-extend an attempt to
sanitize the evidence of the condition of the body as
to deprive the Commonwealth of opportunities of
proof in support of the onerous burden of proof
beyond a reasonable doubt. Further, the condition
of the victim’s body provides evidence of the
assailant’s intent, and, even where the body’s con-
dition can be described through testimony from a
medical examiner, such testimony does not obviate
the admissibility of photographs.

The presence of blood or large gaping wounds does not
preclude admissibility nor does the presence of other testi-
mony explaining the wounds or their location. Furthermore,
photographs may be necessary to show the specific intent to
kill and to establish serious bodily injury. Robinson, supra.

The fact that some photographs were admitted while oth-
ers were not, some were permitted to be in color and others
not, and that some were permitted to be shown via
PowerPoint and others not, shows the painstaking efforts
taken to exercise discretion consistent with the tests and
rationale previously set forth.

This Court would further note the repeated instructions
to the jury when the photos were displayed as further effort
to ensure that any prejudice did not exceed the necessary
and probative value of the photos. Therefore, the
Defendant’s claim must fail.

The Defendant next claims trial court error based on this
Court’s failure to honor the jury’s request to see letters sent
by Ms. Miller to the Defendant. The letters had been previ-
ously admitted. At the time of their admission, counsel
requested that the letters be published to the jury, not for the
purpose of emphasizing content, but for the purpose demon-
strating the bulk and length of the letters. The motion to pub-
lish the letters was granted with an admonition to the jury
that they examine them consistent with the request of coun-
sel. As part of the Court’s ruling, it was noted that the jurors
could read the letters if they were permitted to be sent back
to the jury room. However, this Court acknowledges that
during its statement to the jury, the jurors were told that, if
they wanted to read the letters, they could in the jury room.
(T.T. 936-937)

This Court’s ruling disallowing the letters in the jury
room is either consistent with its initial ruling or a reconsid-
eration of the same, both of which are within the discretion
of the trial court. A judge’s decision on what exhibits to send
out with the jury is committed to his or her discretion, and
will not be reversed absent an abuse of that discretion.
Commonwealth v. Rucci, 543 Pa. 261, 670 A.2d 1129, 1141
(1996), cert. denied, 520 U.S. 1121, 117 S.Ct. 1257, 137
L.Ed.2d 337 (1997).

As pointed out on the record, the letters were admitted
for a limited purpose. (T.T. 1094-1099) The refusal to send
them out with the jury was not an abuse of discretion and,
therefore, not error.

The Defendant next alleges error as a result of the
admission into evidence the written statements made by Ms.
Pennybaker to Officer Haines regarding the shootings. The
Defendant claims that the statements were hearsay, not sub-
ject to any exception to the hearsay rule. Hearsay is, tradi-
tionally, testimony that is given by a witness who relates not
what he or she knows personally, but what others have said,
and that is therefore dependent on the credibility of some-
one other than the witness. Such testimony is generally
inadmissible under the rules of evidence. Several excep-
tions to the hearsay rule exist, one being the Present Sense
Impression. This is defined as a statement describing or
explaining an event or condition made while the declarant
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was perceiving the event or condition, or immediately
thereafter. Pa.R.E., Rule 803(1) The trustworthiness of the
statement arises from its timing. Another exception known
as the Excited Utterance, would allow testimony to be
admitted into trial that would otherwise be hearsay. An
excited utterance is a statement relating to a startling event
or condition made while the declarant was under the stress
of excitement caused by the event or condition. Pa.R.E.,
Rule 803(2) An excited utterance need not describe or
explain the startling event or condition; it need only relate
to it, and need not be made contemporaneously with, or
immediately after, the startling event. In Commonwealth v.

Gore, 262 Pa.Super. 540, the court explained: The declara-
tion need not be strictly contemporaneous with the existing
cause, nor is there a definite and fixed time limit…. Rather,
each case must be judged on its own facts, and a lapse of
time of several hours has not negated the characterization
of a statement as an “excited utterance.” The crucial ques-
tion, regardless of the time lapse, is whether, at the time the
statement is made, the nervous excitement continues to
dominate while the reflective process remains in abeyance.
Under either theory, the written statement made by Ms.
Pennybaker is an exception and, therefore, admissible. The
Defendant’s claim must fail.

The Defendant’s final contention of error is based on the
failure to grant a mistrial following an emotional outburst by
Rasheeda Pennybaker. Ms Pennybaker began sobbing on the
witness stand when she was shown a photo depicting the
dead body of Kenny Sharp at the scene. Following the out-
burst, the courtroom was cleared and the jury was taken to a
deliberating room, where they could not see or hear Ms.
Pennybaker.

A motion for mistrial was made on the Defendant’s behalf
and was taken under advisement during a luncheon recess.
After lunch, each juror was questioned individually in cam-
era about the victim’s emotional outburst and whether they
could put aside any emotions that might have been stirred
and decide the case solely on the facts and the law. Each
juror assured this Court and counsel that they could distance
themselves from any emotion and decide the case solely on
the facts and the law. In addition to the individual curative
instruction given in camera, an additional curative instruc-
tion was given when the jury returned to the courtroom.
Furthermore, each juror was warned and questioned about
their ability to put aside emotional and disturbing testimony
and evidence during the jury selection process.

Our Supreme Court in Commonwealth v. Philistin, 565
Pa. 455, 774 A.2d 741 (2001) quoting Commonwealth v.

Bracey, 541 Pa. 322, 662 A.2d 1062 (1995), “[w]hether and to
what extent relief is due from an incident such as an emo-
tional outburst in the courtroom is within the discretion of
the trial court, and unless the unavoidable effect of the inci-
dent is to deny the defendant a fair trial, there is no error.”
It is within the discretion of the trial judge to determine if
there is any prejudice and, if so, such prejudice can be cured
by a curative and cautionary instruction. Philistin, supra.

To the extent that the jury, which was cautioned and told
to expect very emotional and disturbing testimony, was
affected by the victim’s behavior, any prejudice which
resulted was cured by the individual voir dire and caution-
ary instructions. Therefore, the Defendant’s claim must
fail.

Based on the foregoing, Defendant’s issues raised as mat-
ters complained of on appeal are deemed without merit.

BY THE COURT:
/s/Zottola, J.

1 T.T.: Denotes Trial Transcript dated May 2, 3, 2005, Volume I

Julie Lowery and Nicole L. Tarr v.
Robert Goodman, Annie Pelton,

Ronald Raymer, Port Authority Transit
and Bob Mentzer Ford, Inc.

Motion for Judgment on the Pleadings—

Sovereign Immunity Defense

1. Plaintiffs’ complaint for uninsured motorist benefits
against Port Authority of Allegheny County failed to allege
negligent act on the part of the Port Authority. Accordingly,
the defense of governmental immunity barred recovery and
Port Authority’s motion for judgment on the pleadings would
be granted.

2. It was not necessary for Port Authority of Allegheny
County to raise defense of sovereign immunity as New
Matter, since the defense is non-waivable and may be raised
at any time in the proceeding.

(Laura A. Meaden)

Julie Nord for Mentzer Ford, Inc.
Monte Rabner for Julie Lowery
Gregory A. Evashavik for Port Authority Transit a/k/a Port
Authority of Allegheny County.
Christopher M. Miller for Nicole L. Tarr.

No. GD 04-29081. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
Horgos, J., March 6, 2006—Plaintiffs, Julie Lowery

and Nicole Tarr, were passengers on a Port Authority of
Allegheny County (Port Authority) bus on January 13,
2001 and were injured when an automobile operated by
Robert Goodman collided with the bus. The car driven
by Mr. Goodman was uninsured at the time of the acci-
dent.

Each Plaintiff filed two separate Complaints arising
out of the collision. Each Plaintiff filed a Complaint
against Port Authority and others alleging negligence on
the part of Port Authority and the bus operator, Ronald
Raymer. Each Plaintiff also filed a second Complaint
against the Port Authority seeking only to recover unin-
sured motorist benefits from the Port Authority based
solely on the alleged negligence of Robert Goodman, the
driver of the uninsured car. The Complaint filed by
Nicole Tarr seeking uninsured motorist benefits was filed
at No. AR04-8031 and by Julie Lowery at No. GD04-
29081.

The four actions were consolidated at GD04-29081 by
Order of Court dated February 23, 2005. The Port Authority
subsequently filed a Motion for Judgment on the Pleadings
seeking judgment on the two Complaints asserting claims for
uninsured motorist benefits against the Port Authority. The
Port Authority argues that it is a Commonwealth Agency
protected by sovereign immunity, citing Marshall v. Port

Authority of Allegheny County, 524 Pa. 1, 568 A.2d 931
(1990). Port Authority argues that in order to recover from a
Commonwealth Agency, plaintiff must satisfy a statutory
exception to sovereign immunity set forth in 42 Pa.C.S.A.
Section 8522 and Plaintiffs here have failed to meet the
statutory exception necessary to waive Port Authority’s
immunity.

42 Pa.C.S.A. Section 8522(a) provides that sovereign
immunity is waived as a bar to an action against
Commonwealth parties for damages arising out of a negli-
gent act. 42 Pa.C.S.A. Section 8522(b) then sets forth nine
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exceptions where liability may be imposed against the
Commonwealth. The Pennsylvania Supreme Court has
instructed that the exceptions to immunity must be strictly
construed. Kiley v. City of Philadelphia, 537 Pa. 502, 645
A.2d 184 (1994).

The purpose of the Sovereign Immunity Act, 42
Pa.C.S.A. Sections 8521-8528, is to insulate a
Commonwealth party from exposure to tort liability. The
Act provides for a waiver of immunity for damages arising
out of certain specified exceptions. To avail oneself of the
exception to immunity, a plaintiff must first aver and
prove a negligent act by the Commonwealth party or its
employee. In the context of a plaintiff seeking first-party
benefits from a government agency, the Pennsylvania
Commonwealth Court has explained that “a motor vehicle
insurance claim against a government agency must satisfy
the requirements of the immunity statutes in order for the
injured party to recover.” Gielarowski v. Port Authority of

Allegheny County, 159 Pa.Cmwlth. Ct. 214, 632 A.2d 1054,
1056 (1993). The Court held that because the plaintiff
failed to meet a statutory exception to sovereign immuni-
ty, plaintiffs claim for first-party benefits was properly
denied. Id., 632 A.2d at 1057.

Here, Plaintiffs have not averred that their claims arise
from a negligent act on the part of a Commonwealth party
which meets one of the enumerated exceptions to sovereign
immunity. When the claim asserted against a Commonwealth
Agency stems from non-negligent conduct, the defense of
governmental immunity bars recovery.

Plaintiffs argue that as a self-insured entity, Port
Authority is required to provide uninsured motorists
insurance coverage on their vehicles under 75 Pa.C.S.A.
Section 1787. Plaintiffs argue that such a requirement is
rendered meaningless if the Commonwealth Agency is
permitted to raise the defense of immunity. This is the
same argument that was raised and rejected by the Court
in Gielarowski, Id., in the context of first-party benefits.
The Court reasoned that the Motor Vehicle Financial
Responsibility Law, 75 Pa. C.S. Section 1700 et seq., and
the immunity statutes were to be construed together and
held that a motor vehicle insurance claim against a gov-
ernment agency must satisfy the requirements of the
immunity statutes in order for the injured party to recov-
er. Id., 632 A.2d at 1056.

Thus, because Plaintiffs have failed to allege negligence
on the part of the Commonwealth party or its employee
which is the first condition for the waiver of sovereign
immunity under Section 8522(a), the doctrine of sovereign
immunity bars Plaintiffs’ recovery.

Finally, Plaintiffs argue that the defense of sovereign
immunity must be raised by a Defendant in New Matter or
it is waived. The defense of sovereign immunity, however,
is a non-waivable defense and may be raised at any time
in the proceeding. Tulewicz v. Southeastern Pennsylvania

Transportation Authority, 529 Pa. 588, 606 A.2d 427
(1992).

For the foregoing reasons, the Court granted Port
Authority’s Motion for Judgment on the Pleadings and
entered judgment in favor of Port Authority of Allegheny
County and against Plaintiff Nicole L. Tarr for claims seek-
ing uninsured motorists benefits filed at No. AR04-8031
and against Plaintiff Julie Lowery for claims seeking unin-
sured motorists benefits against Port Authority filed at No.
GD04-29081.

BY THE COURT:
/s/Horgos, J.

Commonwealth of Pennsylvania v.
Darnell Kyte

Motion to Suppress—Reasonable Suspicion—Intent to

Deliver Drugs

1. Defendant’s act of leaving the scene coupled with a
noticeable bulge in his pants, movement of his hand toward
the bulge, which could have been a weapon, and the detec-
tive’s sighting of a package of narcotics was sufficient to cre-
ate reasonable suspicion.

2. Intent to deliver drugs could be inferred where heroin
found on the defendant was packaged in 100 individual bags,
defendant had a large amount of U.S. currency on his person
and lacked any use paraphernalia.

3. There was no evidence on record to support
Defendant’s claim that court’s ruling that the money found
on Defendant’s person could be used to pay his daughter’s
tuition put in doubt whether money was tied to drug dealing.

(Laura A. Meaden)

R. Bruce Linsenmeyer for the Commonwealth.
Lee Rothman for Defendant.

CC No. 200415440. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Zottola, J., March 15, 2006—On July 29, 2005, following a

bench trial, the Defendant, Mr. Darnell Kyte, was found
guilty of Possession with Intent to Deliver and Possession.
Prior to the bench trial on March 24, 2005, a Suppression
Hearing was held. On March 30, 2005, the Trial Court denied
the Suppression Motion. The Defendant was sentenced for
Possession with Intent to Deliver for a three (3) to six (6)
years incarceration in a State Correctional Institution. The
Defendant received time credit from September 25, 2004. He
received no further penalty for Possession.

The Defendant filed a timely appeal and pursuant to Rule
1925(b) Pa.R.A.P. The following matters are generally raised
on appeal: (1) The Trial Court erred in denying the motion to
suppress the contraband where the evidence revealed that
the officers drew their attention and suspicions to Mr. Kyte
merely because he tried to walk away from the scene; such
activity does not rise to the level of reasonable suspicion,
therefore, the ensuing chase and recovery of contraband was
unreasonable and in violation of Mr. Kyte’s rights to be free
from unreasonable search and seizures as provided by the
State and Federal Constitutions; and, (2) The evidence was
insufficient to prove that Mr. Kyte intended to deliver or dis-
tribute the drugs.

The facts of the case can be summarized as follows: On
September 22, 2004, at approximately 5:30 at night,
Pittsburgh Police Detective Joseph Lewis, with the Firearms
Tracking Unit, was on patrol in the Hill District area of the
city, along with Agent Kovach of the Bureau of Alcohol,
Tobacco and Firearms. At that time, a 911 dispatch was
received by the Detective indicating a man named Chaz was
wanted for possibly brandishing a weapon on a girl and that
Chaz was potentially located in the Hill District. Detective
Lewis had previous encounters with a Chaz Freeman who
was known to carry guns. It was confirmed that Mr. Freeman
had an active felony bench warrant for firearm violations.
(S.T.4-5)1

As the Detective continued patrolling through the Hill
District in the Oak Hill section, he observed Mr. Freeman
sitting on a pair of concrete steps on the 200 block of
Burrows Street, along with three other black males. The
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Defendant was one of the three other males at the steps.
Detective Lewis informed Agent Kovach that the male sit-
ting on the steps was the Chaz Freeman with the felony war-
rant. The Detective and Agent Kovach then parked their
vehicle, which was an undercover, unmarked vehicle, and
exited with their badges displayed around their necks. (S.T.
5-6) As they came out of the vehicle, the Detective immedi-
ately stated they were Pittsburgh Police and began to
approach Mr. Freeman and the other males on the steps. As
they were approaching, the Detective being aware of Mr.
Freeman’s violent past with guns, informed everyone to take
their hands away from their pockets for safety. (S.T. 7-8)
Detective Lewis also directed Mr. Freeman to stop. (S.T. 13-
14) At that point, the Defendant then stood up from the steps
he had been sitting on and began to walk backwards towards
a courtyard. As he did so, Detective Lewis noticed a large
bulge in the Defendant’s sweatpants in the pocket/waistband
area. This was of interest to the Detective because of the pos-
sibility of the bulge being a weapon. The Defendant’s right
hand then went down towards his waist where the bulge was
located and put his hand into his pocket. While doing this, he
turned away from the Detective and Agent Kovach and
pulled out a clear plastic baggie, which Detective Lewis
could see was packaged narcotics. Detective Lewis informed
the Defendant to stop and the Defendant immediately fled,
running through the courtyard towards a wooded area.
Detective Lewis and Agent Kovach began a foot chase of the
Defendant, over a small fence, through a wooded area and
down a hillside full of heavy brush. (S.T. 7-8) Eventually, the
Defendant got stopped on a tree that had fallen down and
was placed in custody by Agent Kovach. As the Defendant
got caught on the tree, Detective Lewis observed him “throw
the plastic baggie on the other side of the tree.” As Agent
Kovach placed the Defendant in custody, Detective Lewis
retrieved the plastic baggie. (S.T. 8-9) Heroin in a hundred
stamp bags, 1.669 grams was retrieved. (T.T. 2)2 The
Defendant also had $814 on his person. (T.T. 18)

The Defendant first argues that the Trial Court erred in
denying the motion to suppress the contraband. Specifically,
the Defendant asserts that the evidence shows that when the
Defendant chose to walk away from the scene, the Officer
attached reasonable suspicion to his activities and that rea-
sonable suspicion was improper. Thus, the ensuing chase
and recovery of contraband was unreasonable and in viola-
tion of Mr. Kyte’s rights.

It is true that police may approach anyone in public to
talk with them, without any level of suspicion, but that the
citizen “has a right to ignore the police and go about his busi-
ness. Ill. v. Wardlow, 528 U.S. 119, 125 (U.S. 2000). However,
the Supreme Court further held in Wardlow that “unpro-
voked flight is simply not a mere refusal to cooperate. Flight,
by its very nature, is not ‘going about one’s business’; in fact,
it is just the opposite. Allowing officers confronted with such
flight to stop the fugitive and investigate further is quite con-
sistent with the individual’s right to go about his business or
to stay put and remain silent in the face of police question-
ing.” Id. at 125 (U.S. 2000). Additionally, the Supreme Court
of Pennsylvania has held in officers may find reasonable sus-
picion to suspect criminal activity is afoot where an unpro-
voked citizen flees upon noticing the police. In the Interest of

D.M., 781 A.2d 1161 at 1164 (Pa. 2001). Because of these
holdings, the flight by the Defendant while the Detectives
suspected criminal activity, the bulge in the pocket, would be
enough to find reasonable suspicion.

In addition, it was an accumulation of factors which gave
rise to the reasonable suspicion and eventual foot chase.
First, Mr. Kyte stands up from the scene and begins to back
away, at which point Detective Lewis notices a bulge in is

pants, potentially a weapon. This, as the Detective notes, is a
“thing of interest.” (S.T. 15) In a string of quick, successive
movements, the Defendant then moves his hand to the pock-
et, and pulls out a baggie while turning away from the
Detective. It is at that point that the Detective tells Mr. Kyte
to stop. The Detective states, “It was when I saw the package
of narcotics when I told him he wasn’t free to leave.” (S.T.
26) It was not the action of the Defendant leaving the scene
that caused the reasonable suspicion to be attached. It was
the act of the Defendant leaving the scene coupled with the
bulge in his pants, the movement of his hand towards the
bulge, which could have been a weapon, and the viewing by
the Detective of the package of narcotics. (S.T. 31-33)
Unprovoked flight considered among relevant contextual
considerations can be enough to determine reasonable suspi-
cion. In the Interest of D.M., 781 A.2d 1161 at 1164 (Pa. 2001).

The Defendant claims that the Detective attached reason-
able suspicion to Mr. Kyte immediately at the point when he
stood up and that walked away. But, as previously discussed,
the facts do not support this position. As the Detective stat-
ed, “Mr. Rothman’s question was did I see the plastic bag as
I was chasing him through the courtyard, and I absolutely
saw the plastic bag while I was chasing him through the
courtyard. But that’s not what initiated—I didn’t initially
observe the plastic bag during the chase. It was prior to the
chase ensued is when I actually saw the package of narcotics
initially.” (S.T. 32) It was not until the Detective saw the bag-
gie that he began pursuing the Defendant and attached rea-
sonable suspicion.

Furthermore, the Defendant asserts that the Detective’s
use of the term “thing of interest” is “police talk” for reason-
able suspicion. However, there is nothing on the record to
support this argument. It is not uncommon for an officer to
become aware of person leaving a scene. This does not mean
that they are attaching reasonable suspicion to that person.

Secondly, the Defendant asserts that the evidence was
insufficient to prove that there was intent to deliver or dis-
tribute the drugs. More specifically, the Defendant claims
that the sole justification or rationale for the intent to deliv-
er charge was the quantity of drugs possessed. However, at
the trial Detective Mark Zimmel testified as an expert in
drug trafficking on behalf of the Commonwealth. Based upon
a hypothetical reflective of the facts of this case, the
Detective determined that drugs were possessed with the
intent to deliver. (T.T. 34) That determination was “based on
the fact that the heroin was packaged in individual bags
which would be ready for sale, that being a hundred of them,
large amount of U.S. currency on his person, and lack of any
use paraphernalia.” (T.T. 34) The quantity of drugs, 1.669
grams, along with the additional factors is what cause the
expert to make his determination. This view is supported by
Commonwealth v. Drummond, in which the court held that
“possession with intent to deliver can be inferred from the
quantity of the drugs possessed and other surrounding cir-
cumstances, such as lack of drug paraphernalia.” 775 A.2d
849 (Pa.Super. 2001)

It was also held in Commonwealth v. Bess that the packag-
ing of drugs, a large sum of organized cash, and the absence
of paraphernalia associated with personal use was sufficient
to establish, by a preponderance of the evidence, that drugs
were possessed with the intent to deliver. 789 A.2d 757 at 762
(Pa.Super. 2002) Specifically, the packaging of the heroin in
this case was one hundred stamp bags. Thirty-nine stamp
bags had the stamp “popular demand” on the bag, four had
the stamp “body bag,” and the other fifty-seven did not have
any identifying mark. (T.T. 26). The Defendant also possessed
a large sum of cash, $814. (T.T. 26) Furthermore, it was not
found that there was any use paraphernalia. There were no
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needles found and there is nothing to indicate that a dollar
bill was rolled to be utilized to snort the heroin. (T.T. 44-46)

The Defendant finally claims that the evidence of the
money found and whether or not it was tied to drug dealing
was put into doubt by the Court’s ruling that the money
recovered could be used for the Defendant’s daughter’s
school tuition. There is no evidence on the record to support
this view. The Court specifically states, “I am going to return
$814 to Mr. Rothman. He is going to cut a check to St. Agnes
School from his account to pay for your daughter’s tuition.
That is not making any determination as to whether or not
the money was used from one purpose or another purpose. I
think that helps their daughter out so she doesn’t end up
doing what you do.” (T.T. 57)

Based on the foregoing, the Defendant’s issues raised as
matters of complaint are deemed without merit.

BY THE COURT:
/s/Zottola, J.

1 S.T.: Suppression Transcript Dated March 24, 2005.

2 T.T.: Trial Transcript dated July 28 and 29, 2005.

Pamela A. Cimino v.
Valley Family Medicine,

Mark W. Morrissey, M.D., and
James G. Lichter, M.D.

Medical Expert—Unrestricted Physician’s License

1. Pursuant to the Mcare Act, a medical expert must pos-
sess an unrestricted physician’s license to practice medicine.

2. A physician whose license is on probation and must be
restored cannot testify as an expert since his license is not
unrestricted.

(Amy R. Schrempf)

Charles L. Bell, Jr. for Plaintiff.
Marian Patchen Schleppy for Valley Family Medicine and
Mark W. Morrissey, M.D.
Howard A. Chajson for James G. Lichter, M.D.

No. GD 04-006237. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
Strassburger, J., March 23, 2006—Plaintiff Thomas W.

Cimino suffered from various ailments of his gastrointesti-
nal system and liver that culminated in his death on April 4,
2002. Plaintiff Pamela A. Cimino, Administratrix for the
Estate of Thomas W. Cimino, initiated this suit against
Defendants Valley Family Medicine (“Valley”), Mark W.
Morrissey, M.D. (“Morrissey”), James G. Lichter, M.D.
(“Lichter”), and David L. Tomaselli, M.D. (“Tomaselli”) by
writ of summons on March 23, 2004, for their negligence in
caring for Mr. Cimino prior to his death.

Morrissey ruled Plaintiff to file a complaint on April 5,
2004 and Plaintiff filed a complaint and requisite certificates
of merit on April 26, 2004. On September 26, 2005, this court
dismissed Tomaselli from the case with prejudice. The case
was scheduled for trial on January 26, 2006. At the concilia-
tion of this case before the undersigned on that date, the
remaining defendants, Valley, Morrissey, and Lichter,
addressed the issue of whether Plaintiff ’s expert, Dr.
Herbert A. Rubin (“Dr. Rubin”), was competent to testify as
an expert because his medical license had been “restricted”

pursuant to the Medical Care Availability and Reduction of
Error (“Mcare”) Act.

After reviewing the briefs and hearing argument, this
court ordered that Plaintiff was prohibited from presenting
any testimony from Dr. Rubin based on his restricted
license. Because Dr. Rubin was Plaintiff ’s only expert, the
case was dismissed.

Plaintiff filed a notice of appeal from that order, and on
February 10, 2006, this court ordered Plaintiff to file a con-
cise statement of matters complained of on appeal pursuant
to Pa.R.App.Pro. §1925(b). On February 13, 2006, Plaintiff
filed his concise statement raising the issue that the dis-
missal of Plaintiff ’s case was improper where Dr. Rubin’s
license suspension had been stayed and he was in no way
prohibited from practicing medicine and therefore not in
violation of the Mcare Act.

On March 20, 2002, the Pennsylvania legislature passed
the Mcare Act which applies to all medical professional lia-
bility cases filed in Pennsylvania. See §§40 P.S.1303.101–40
P.S. 1303.910. The legislation became effective on May 20,
2002. The Mcare Act provides specific requirements for
experts who are testifying in medical malpractice actions.
See 40 P.S. §1303.512. Specifically, the Mcare Act provides
that “[a]n expert testifying on a medical matter, including
the standard of care, risks and alternatives, causation, and
the nature and extent of the injury, must meet the following
qualifications: (1) Possess an unrestricted physician’s
license to practice medicine in any state or the District of
Columbia.” Id. at (b)(1) (emphasis added).

Plaintiff argues that because Dr. Rubin’s license suspen-
sion was stayed pursuant to a settlement agreement between
Dr. Rubin and the State of California, the license was not
restricted. Defendants argue that the requirements of the
settlement agreement placed sufficient restrictions on Dr.
Rubin’s medical license to qualify as a restricted license
pursuant to the Mcare Act.

It is undisputed that the State of California revoked Dr.
Rubin’s license, but stayed the revocation pursuant to a set-
tlement agreement. The agreement provides that so long as
Dr. Rubin complies with certain requirements during the
probationary period, the license will be fully restored in
three years. Dr. Rubin was on probation when this case was
called for trial. Just because he could practice medicine, as
Plaintiff argues, does not mean that his license was unre-
stricted. To the contrary, he was not only on probation, but
had to comply with a series of requirements in order to have
his license fully restored. The fact that Dr. Rubin’s license
needs to be “restored” is sufficient basis for this court to
determine that the license is restricted, thus disqualifying
Dr. Rubin from testifying.

Once this court determined that Dr. Rubin held only a
“restricted license” for the purposes of the Mcare Act,
Plaintiff no longer had a qualified expert to testify. Under
Pennsylvania law, to state a prima facie cause of action for a
medical malpractice claim, a plaintiff must establish a duty
owed by the physician to the patient, a breach of that duty by
the physician, that the breach was the proximate cause of the
harm suffered and the damages suffered were a direct result
of the harm. Further, the plaintiff must also provide a med-
ical expert who will testify as to the elements of duty, breach
and causation. See Mitzelfelt v. Kamrin, 584 A.2d 888, 891-
892 (Pa. 1990).

Because Plaintiff could no longer establish a prima facie

case, this court dismissed the case. For the foregoing rea-
sons, the Superior Court should affirm this court’s order.

Strassburger, J.
March 23, 2006
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M.R. Mikkilineni v.
Amwest Surety Insurance Co.

Waterproducts Co., Lindsay, McCabe &
Lee, Zimmer Kunz, Gibson-Thomas
Engineering Co., Derry Township

Municipal Authority, Indiana County
Commissioners, Edward Schmitt,

Mark Gera, McDonald Snyder & Lightcap,
John P. Merlo, Ila Jeanne Sensenich

and Arthur J. Schwab
Venue—Political Subdivisions

Venue for a cause of action against a political subdivision
may only lie in the county in which the political subdivision
is located.

(Amy R. Schrempf)

M.R. Mikkilineni, pro se.
James A. McGovern for Lindsay, McCabe, & Lee and Amwest
Surety Insurance Company.
Dara A. DeCourcy for Zimmer Kunz.
William J. McCabe for Deny Township Municipal Authority.
Marie Milie Jones and John P. Merlo for Indiana County
Commissioners.
Donald J. Synder, Jr. for Mark Gera, Edward Schmitt,
Gibson-Thomas Engineering Company and McDonald
Synder & Lightcap.
Michael T. Clark for John P. Merlo.
Albert W. Schollaert for Ila Jeanne Sensenich and Arthur J.
Schwab.

No. GD 93-011896. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
Strassburger, J., March 23, 2006—Plaintiff M.R.

Mikkilineni appeals from this court’s order dated February
13, 2006. That order severed the claims against Defendants
Indiana County Commissioners and Indiana County Transit
Authority (“Indiana County Defendants”) from the claims
against the other Defendants. It sustained their preliminary
objection to improper venue and transferred the case for
only those claims to Indiana County. Plaintiff claims this
court acted arbitrarily and capriciously in violation of Pa.
R.C.P. 1006(a)(1) because an occurrence took place in
Allegheny County out of which the cause of action arose.

The claims against the Indiana County Defendants are
governed not by the general venue rule (Pa. R.C.P.
1006(a)(1)), but by Pa. R.C.P. 1006(b), which directs that
claims against political subdivisions are governed pursuant
to Pa. R.C.P. 2103. Pa. R.C.P. 2103 states that venue for a
cause of action against a political subdivision “may be
brought only in the county in which the political subdivision
is located.” The Supreme Court has held that “the specifici-
ty of Rule 2103(b) must control the generality of 1006(c) and
permit a lawsuit to be commenced against a political subdi-
vision only in the county in which the local agency is locat-
ed, in which the cause of action arose or where a transaction
or occurrence took place out of which the cause of action
arose.” Ward v. Lower Southampton Twp., 614 A.2d 235, 238
(Pa. 1992).

It is undisputed the Indiana County Defendants fall into
the category of “political subdivisions.” The Pennsylvania
Rules of Civil Procedure define a political subdivision as
“any county, city, borough, incorporated town, township,

school district, vocational school district, county institution
district or municipal or other local authority.” Pa. R.C.P. 76.
Furthermore, Plaintiff concedes that both Indiana County
Defendants are “governmental units.” See Plaintiffs
Praecipe to “Reissue” Writ of Summons and File Amended
Complaint (“Complaint”). Plaintiffs Complaint mentions the
Indiana County Defendants in Paragraphs 13, 15,1 16.2 The
issues with the Indiana County Defendants appear to arise
from a contract entered into between the Indiana County
Defendants and the Plaintiff to build a new Recycling Center
in Indiana, Pennsylvania. See Complaint at Paragraphs 13(a)
and 15(a). The subsequent, extensive litigation that has fol-
lowed in both state and federal court has potentially created
new issues between the parties, but the underlying and fun-
damental issue is related to this contract between the
Indiana County Defendants and Plaintiff. Therefore, those
issues are most appropriately litigated in Indiana County.

This court did not transfer the entire case to Indiana
County because the case has a long and torturous history and
this court is already familiar with the issues that arise from
this case.3 Therefore, this court’s decision to sustain the
Indiana County Defendants’ preliminary objections should
be affirmed.

Strassburger, J.
March 23, 2006

1 There is no Paragraph 14.

2 Paragraph 16 refers to ICTA-Merlo and other Defendants.
Merlo probably refers to John P. Merlo, an individual defen-
dant in this case who is also the attorney representing the
Indiana County Transit Authority.

3 Plaintiff did not contend that the entire case should have
been transferred to Westmoreland County.

Commonwealth of Pennsylvania v.
Kohath Thaddaeus Coto

Violation of Uniform Firearms Act—License Eligibility—

Grading of Offense

1. Grading of a violation of the Uniform Firearms Act
should be determined at sentencing.

2. Where Defendant offers no mitigating evidence of
license eligibility at sentencing, grading as a felony is proper.

(Amy R. Schrempf)

Michael Streily for the Commonwealth.
Jeffrey M. Murray for Defendant.

No. CC 2005-12975. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Allen, J., March 28, 2006—This case resulted from an

incident on February 18, 2005 during which Kohath
Thaddaeus Coto (“Appellant”) was observed by police offi-
cers who were conducting surveillance to reach “into his
right front jacket pocket and remove a small dark gray semi-
automatic firearm.” (Tr. 5).1 The officers recovered the
firearm, confirmed that Appellant did not have a license to
carry a concealed weapon, and determined that the firearm
that was located on Appellant was a loaded automatic pistol.
(Tr. 5-6). Appellant was charged with violating the Uniform
Firearms Act at 18 Pa.C.S.A. 6106(a).
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On December 22, 2005, Appellant pled guilty to the felony
charge of carrying a firearm without a license and was sen-
tenced to three (3) years probation. He did not file a post-
sentence motion. On January 23, 2006 Appellant filed this
appeal.

In his Concise Statement of Matters Complained of on
Appeal, Appellant argues that the trial court “illegally sen-
tenced [him] by not addressing the applicable sentencing
factors related to offense grading” and that his “due process
rights were violated when he was sentenced by insufficient
evidence of the felony grading….” (Concise Statement of
Matters Complained of on Appeal at 2-3). In his concluding
summary, Appellant argues that “viewing the evidence in a
light most favorable to the Commonwealth, [Appellant]
could only have been lawfully sentenced to a misdemeanor
in the first degree, pursuant to 18 Pa.C.S.A. 6106(a)(2).”

Appellant cites Commonwealth v. Bavusa, 832 A.2d 1042
(Pa. 1997) and avers that “no evidence was shown at any
time supporting the conclusion that [Appellant’s] violation
rose to the level of the felony grading.” (Concise Statement
of Matters Complained of on Appeal at 2-3). The Bavusa case
is relevant to the present case and specifically holds:

[T]he 1997 amendment to Section 6106(a) [regard-
ing misdemeanor classification] sets forth a grad-
ing/sentencing provision, and not an additional ele-
ment of the felony offense set forth in subsection
(a)(1) or an affirmative defense. Whether the
offense should be graded as a felony or a misde-
meanor is a matter to be decided at sentencing.
Bavusa at 1056.

The Pennsylvania Supreme Court also stated:

[O]ur resolution in this case does not require us to
determine which party has the burden of proving
the appropriate grading of a Section 6106 at sen-
tencing… With respect to license eligibility/ineligi-
bility, the potential disqualifying factors are more
numerous and more difficult of proof… [W]e are
not so easily convinced that [the Commonwealth
bears the burden of proof regarding license eligi-
bility/ineligibility for sentencing purposes]. Many
of the license-disqualifying factors are very per-
sonal to the defendant and he certainly is in the bet-
ter position to produce evidence on the subjects. In
addition, since we have concluded that the statute

continues to define a presumptive felony offense,

viewing license eligibility as a matter of sentencing
mitigation subject to proof by the defendant may be
the better reading. Id.; emphasis added.

In the present case there exists no record of any discus-
sion regarding the downgrading of Appellant’s plea from a
felony to a misdemeanor. 18 Pa.C.S.A. 6109(e) provides for
thirteen circumstances in which a person is deemed ineligi-
ble for a license to carry a firearm. Certainly in the plea sit-
uation of the present case, the Commonwealth should not
have been burdened with introducing such voluminous,
diverse, “prejudicial and otherwise personal information…”
Bavusa at 1053.

The transcript of the plea agreement reveals a thorough
colloquy. (Tr. 2-5). Appellant specifically acknowledged that
he had discussed his guilty plea with his attorney, including
the maximum seven (7) year incarceration and $15,000 fine
for a felony conviction of carrying a firearm without a
license. (Id.). The Commonwealth fulfilled its duty of estab-
lishing the elements of the felony charge against Appellant
and the Court properly accepted Appellant’s plea. (Tr. 5-7).

Appellant is wrong to assert that because of his zero record

score, he “could only have been lawfully sentenced to a mis-
demeanor.” (Concise Statement of Matters Complained of on
Appeal at 4). The record is devoid of any evidence to establish
that Appellant was “otherwise eligible to possess a valid
[firearms] license” as required by 18 Pa.C.S.A. 6106(a)(2).
Although Appellant had a zero prior record score,2 there are
numerous factors set forth in 18 Pa.C.S.A. 6109(e) which could
have precluded Appellant from being eligible to carry a
firearm. In sum, there exists insufficient evidence to support
a misdemeanor grading, whereas the requisite elements of the
felony offense are a matter of record, and expressly conceded
by Appellant in his guilty plea.

In light of the foregoing, December 22, 2005 Order of
Court should be affirmed.

BY THE COURT:
/s/Allen, J.

1 Citations reference the December 22, 2005 transcript.

2 Appellant did not request a presentence report (Tr. 6). The
Court did, however, consider the zero record score in sen-
tencing Appellant to three (3) years probation.
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Mark Lindsley v.
United States Steel Corporation,
Clairton 1314 B Partnership, LP,

Aristech Chemical International, Limited,
Aristech Chemical Corporation,

Koppers, Inc., General Electric Company,
Mine Safety Appliance Company, and

Robinson Pipe Cleaning Company,
Power Piping Company

Workers Compensation—Immunity From Suit—Separate

Entities

1. A limited partnership and its general partner may be
liable for injuries to an employee of the general partner aris-
ing out of separate conduct totally unrelated to the employ-
ment relationship.

2. The limited partnership is a separate legal entity from
its general partner and thus, there is no workers’ compensa-
tion immunity.

(Amy R. Schrempf)

Anthony J. D’Amico for Mark Lindsley.
Leon F. Dejulius for United States Steel Corporation and
Clairton 1314 B Partnership, LP.
James R. Miller for Koppers, Inc. and Aristech Chemical
International.
Joshua D. Verdi for General Electric Company.
Joslin H. Gleason for Mine Safety Appliance Company.
Nancy R. Winschel for Robinson Pipe Cleaning Company.
Anne Dieckman Harman for Power Piping Company.

No. GD 05-023535. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

MEMORANDUM IN SUPPORT OF ORDER
FILED FEBRUARY 1, 2006

Friedman, J., March 27, 2006—Defendants United States
Steel Corporation (hereinafter, USS) and Clairton 1314 B
Partnership, LP (hereinafter, the Limited Partnership) have
asked the Court to clarify its earlier ruling (found in para-
graph 7 of the February 1, 2006 Order) that USS was immune
from suit as Plaintiff ’s employer but could nevertheless be
held liable to Plaintiff in its separate capacity as general
partner of the Limited Partnership. The following is a longer
explanation of why the clarification requested was denied
orally after argument.

The underlying facts as the Court understood them indi-
cate that Plaintiff was not an employee of the Limited
Partnership during the period at issue nor was he working on
property belonging to the Limited Partnership. Rather, the
Limited Partnership operated a coke oven (or similar facility)
near the separate facility owned and operated by USS (and not

by the Limited Partnership). Plaintiff was an electrician work-
ing at the separate facility. The Limited Partnership’s coke
oven was a source of deadly pollution which, over time, also
polluted the air in Plaintiff’s workplace.

Had the coke oven been owned by USS and not the
Limited Partnership, or had Plaintiff been a worker at the
coke oven, Plaintiff ’s claim would be barred in its entirety.
However, that is not at all the case here. Taking all infer-
ences in the light most favorable to Plaintiff, the Limited
Partnership with USS as its General Partner created the pol-
lutants and USS as Plaintiff ’s employer permitted the pollu-
tants to enter Plaintiff ’s separate workplace and to remain
there for sufficient time and in sufficient quantity that
Plaintiff suffered the grievous harm complained of.

USS as General Partner relies on a number of cases for its
proposition that the mere fact that it was also the employer
of Plaintiff excuses the Limited Partnership (and its General
Partner) from its separate conduct even though totally unre-
lated to Plaintiff ’s employment relationship with USS. All of
those cases are inapposite to the facts of the instant action.
USS contends that the appropriate analysis involves the law
of “dual capacity.” Although the Court agrees with Plaintiff
that the better approach is to look at the fact that USS and
the Limited Partnership are separate entities, we will first
discuss the situation where a single entity is said to have
acted in two different capacities. The Court notes that even
under the “dual capacity” approach, USS is alleged to have
acted in two different capacities towards Plaintiff and thus
could remain liable even under those cases.

The case most recently brought to the Court’s attention
by USS is Budzichowski v. Bell Telephone Co. of Pa., 503 Pa.
160, 469 A.2d 111 (1983). The plaintiff there was a telephone
installer for the defendant. He was injured on the job and
then was negligently treated for those injuries at defendant’s
medical dispensary. He sued Bell not as his employer but as
the provider of treatment for the injury. The questions before
the Pennsylvania Supreme Court were:

First, is a physician who works in a plant medical
dispensary a “person in the same employ as the per-
son disabled” and thus immune from liability …?

Second, was Bell operating in a “dual capacity” as
both a communications company and a provider of
medical care when [plaintiff] was treated, so that Bell
is subject to liability despite the exclusive remedy
provisions of [the Workmen’s Compensation Act]?

503 Pa. at 162, 469 A.2d at 112. The Supreme Court affirmed
the lower courts’ rulings that the physician at the dispensa-
ry was a co-employee of the plaintiff and that the defendant
was not operating in a “dual capacity” merely because it had
medical services available for its employees.

The Supreme Court then defines the “dual capacity” doc-
trine and distinguishes its earlier holding in Tatrai v.

Presbyterian University Hospital, 497 Pa. 247, 439 A.2d 1162
(1982):

The “dual capacity” doctrine is succinctly defined
by Dean Larson in his treatise on workmen’s com-
pensation law:

Under this doctrine, an employer normally
shielded from tort liability by the exclusive
remedy principle may become liable in tort to
his own employee if he occupies, in addition to
his capacity as employer, a second capacity that
confers on him obligations independent of those
imposed on him as employer.

2A LARSON, WORKMEN’S COMPENSATION
LAW, Section 72.80, p. 14-112 (1976). See general-

ly, Annot., 23 A.L.R. 4th 1151. In Tatrai, a majori-
ty of this Court found the “dual capacity” doctrine
applicable to allow suit by an operating room tech-
nician against her employer hospital. The techni-
cian became ill while at work and was directed by
her supervisor to seek treatment in the hospital’s
emergency room because there was no doctor on
duty at the hospital’s employee health service. She
was injured when an x-ray table on which she had
been placed collapsed. She was billed for the serv-
ices. As Mr. Justice, now Chief Justice Roberts
stated:

All that is relevant is that [Ms. Tatrai] was
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injured in the course of receiving treatment in
[Presbyterian University Hospital’s] emer-
gency room, a facility serving the general pub-
lic. In holding itself out to the public as a
provider of medical services, appellee hospital
owed a duty to all its patients. There is no basis
for distinguishing [Ms. Tatrai], a paying cus-
tomer, from any other member of the public
injured during the course of treatment.

497 Pa. at 225-256, 439 A.2d at 1166.

Superior Court here, relying on Judge Hoffman’s
dissent in Tatrai, distinguished appellants’ situa-
tion from the situation in Tatrai. We agree. In
Tatrai, the controlling factor was that the employ-
ee went to and was injured in the emergency room
which served the general public. Thus, there was
“no basis for distinguishing [Ms. Tatrai] from any
other member of the public injured during the
course of treatment.” 497 Pa. at 255-256, 439 A.2d
at 1166 (concurring opinion by Roberts, J. in which
O’Brien, C.J. and Larsen and Flaherty, JJ. joined).
The treatment received by appellant at the Bell
dispensary was not available to the general public
and would not have been available to appellant but
for his employment relationship with Bell. In
Tatrai, Judge Hoffman summarized the distinction
between Tatrai-type situations and the more com-
mon situation of the employee receiving treatment
in a plant dispensary:

In those circumstances, [plant dispensaries] the
injured employee cannot bring a common law
action against his employer. That result is prop-
er because the only duties owed are those of
employer to employee, and there is no recipro-
cal expectation on the part of the parties that
the employer would provide the medical servic-
es to the employee absent the employment rela-
tionship. See D’Angona v. County of Los

Angeles, 27 Dal.3d 661, 668 n. 6, 613 P.2d 238,
243 n. 6., 166 Cal.Rptr. 177, 182 n. 6 (1980);
Garcia v. Iserson, 33 N.Y.2d 421, 423, 309 N.E.2d
420, 421-422, 353 N.Y.S.2d 955, 957 (1974). In
this case [Tatrai], however, the employer holds

itself out to the public as a provider of medical

services. Consequently, the parties now occupy
different roles and the employer assumes new
duties, which I believe, are enforceable in an
action at law.

284 Pa.Superior Ct. at 307-308, 425 A.2d at 827 (dis-
senting opinion of Hoffman, J.) (footnote omitted)
(emphasis added). This distinction applies equally
well in the present case. Bell was not operating in a
“dual capacity,” but rather only in its capacity as
employer of appellant. Thus Bell’s liability is cir-
cumscribed by the Act.

Budzichowski, 503 Pa. at 167-68, 469 A.2d at 114-15 (empha-
sis added in bold). Although in Budzichowski, immunity
applied, the clear implication is that where a defendant does
act in a dual capacity towards the same plaintiff, he will be
excused from liability as an employer but not as an actor in
the other capacity.

Another case recently brought to the Court’s attention by the
Limited Partnership is Heath v. Church’s Fried Chicken, 519
Pa. 274, 546 A.2d 1120 (1988). The facts there were as follows:

Appellant at all times relevant to this proceeding

was an employee of appellee, Church’s Fried
Chicken, Inc. While in the course of her employ-
ment appellant was severely injured while operat-
ing a “chicken saw.” This saw was manufactured by
appellee. As a result of this injury appellant
received workmen’s compensation benefits. In
addition to these benefits appellant sought addi-
tional recovery by filing an original action in tres-
pass and assumpsit. Her theories of recovery were
based upon the allegedly defective nature of the
manufactured chicken saw, and she attempted to
state causes of action of negligence, strict liability,
and breach of warranty. In new matter appellee
pled, inter alia, a defense of employer immunity
based upon the exclusivity provision of the
Workmen’s Compensation Act (Act)….

519 Pa. at 275-76, 546 A.2d at 1120. The question before the
Pennsylvania Supreme Court was “whether a products lia-
bility claim can be asserted against an employer who is also
the manufacturer of the equipment which caused the
employee’s injury.”

The Supreme Court found that because plaintiff was
injured by the machine while using it to perform her job, the
dual capacity doctrine could not apply. There is no clear
statement in the main opinion to the effect that the defendant
in Heath was not in the business of manufacturing the equip-
ment used by the plaintiff but footnote 3 of that opinion sug-
gests it was not, referring to the Supreme Court’s concern
“that machinery manufactured by an employer, for his spe-
cific purpose, should conform to safety standards imposed
by legislation, the violation of which should be actionable
beyond the limits of Workmen’s Compensation, if only to
limit the opportunity for injury and insure safety from ‘Rube
Goldberg’ devices that put production above life and limb.”

The dissent also indicates that “Appellee [the defendant]
denied distributing these saws [the defective product] to the
public for public use or advertising such saws [for sale].”
The dissent’s position was that was a material fact still in
dispute. It appears that plaintiff in Heath did not adduce evi-
dence to the contrary but merely alleged to the contrary in
her Complaint: Since Heath was decided at the summary
judgment stage, even under the old Rules of Court plaintiff
had the burden of coming forward with evidence to support
the allegation. Neither the dissent nor the main opinion sug-
gest plaintiff adduced any such evidence.

Returning to the instant matter, were it the case that USS,
and not the Limited Partnership, had operated the coke oven
for its own use at the plant where Plaintiff worked, then
under Heath and Budzichowski, the consequences of such
operation to USS employees such as Plaintiff would be
redressable only pursuant to the Workmen’s Compensation
Act. (Indeed, it may very well be that USS regards the
Limited Partnership as a sham, designed to shield it from
any of a number of legal consequences, such as taxes or
OSHA compliance, the only possibilities that come immedi-
ately to mind. This would explain its insistence that the sep-

arate entity that is the Limited Partnership is meaningless
when workers’ compensation is the issue.)

Whatever the purpose was for USS becoming the general
partner of the Limited Partnership, it can have no bearing on
the undisputed fact that the Limited Partnership is a sepa-

rate entity. Thus, although we have discussed the “dual
capacity” doctrine at length, it really is not invoked at all in
the instant case. The Limited Partnership is a separate legal
entity from USS. Unless its creation was a sham transaction,
that fact is immutable. Indeed, in the instant case, that fact
is immutable even if a sham, since the one person that is
equitably estopped from asserting any sham is USS, the
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Limited Partnership’s general partner.
At the first oral argument on the issue of dual capacity v.

separate entity, Plaintiff cited the Court to Kiehl v. Action

Manufacturing Co., 517 Pa. 183, 535 A.2d 571 (1988). Kiehl

held that a parent corporation was not entitled to immunity
from suit by injured employees of its wholly owned sub-
sidiary. The Supreme Court relied on Mohan v. Continental

Distilling Company, 422 Pa. 588, 593, 222 A.2d 876, 879
(1966):

[T]his Court recognized more than twenty years
ago that “where a parent/subsidiary relationship is
established the question of which corporation has
control over an employee is determined by focus-
ing on the functions performed by each corporation

and by the employee in addition to other indicia of
control.” Mohan v. Continental Distilling Company,

422 Pa. 588, 593, 222 A.2d 876, 879 (1966) (empha-

sis added).

Kiehl, 422 Pa. at 188, 535 A.2d at 573. The Kiehl, Court went
on to point out that “the Mohan functional analysis [was] also
dispositive. The operational functions of [the parent] and
[the subsidiary] [were] distinct.” Under the facts of the
instant case, the operational functions of USS and the
Limited Partnership are also distinct. Again, USS and the
Limited Partnership are separate entities with respect to the
world, not simply two aspects of the same entity vis à vis
Plaintiff alone.

The instant case at this preliminary stage has facts much
stronger on the issue of dual capacity than either
Budzichowski or Tatrai. Here, the Limited Partnership was
created as a totally separate entity from USS. Plaintiff thus
has not only the dual capacity doctrine in his favor, the actu-
al tortfeasor is an entity separate and distinct from the
Plaintiff ’s employer.

The Preliminary Objections of USS and the Limited
Partnership based on Workers’ Compensation immunity
were correctly overruled.

This Memorandum is filed in response to Defendants’
Motion for Clarification, after oral argument on March 1,
2006. As to Defendant’s alternate Motion to Certify, that is
denied. See Order filed separately.

BY THE COURT:
/s/Friedman, J.

Dated: March 27, 2006

In the Interest of: K.Q.M., a Minor
Appeal of: K.Q.M., a Minor

Minors—Restitution to Victims

A minor was adjudicated as a delinquent and was ordered to
pay restitution to victims. The delinquency adjudication was
later vacated by the Superior Court. The minor filed a
motion to recover funds already paid to victims: Held:

1. Restitution payments paid to victims are not subject to
repayment upon vacation of a delinquency adjudication.

2. Payment of restitution was condition to probation while
appeal was pending.

3. Minor could have asked for a supersedeas or posted
security to prevent restitution money from being paid to vic-

tims pending appeal.

(Mark C. Coulson)

Suzanne M. Swan and Victoria Vidt for Appellant.
Michael Wayne Streily for the Commonwealth.

JID No. 71122-A. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Family Division—Juvenile Section.

OPINION
Mulligan, J., January 31, 2006—K.Q.M., a minor, appeals

the October 3, 2005 order of court which denied his Motion
to Compel the return of restitution monies K.Q.M. had paid
as part of his disposition order.

On November 3, 2003 K.Q.M. was adjudicated delinquent
and as part of his disposition was ordered to pay $2,184.02 in
restitution to victims. A timely appeal was filed from the
delinquency adjudication and disposition on December 2,
2003 and on March 23, 2005 the Superior Court vacated my
decision and remanded the case due to a determination that
the minor’s admission should have been suppressed. On
March 31, 2005, in accordance with the Superior Court’s
findings, I ordered that the adjudication order and restitu-
tion order dated November 3, 2003 be vacated.

K.Q.M. in his motion to compel averred that he had paid
some of the restitution to the probation office pursuant to the
restitution order that was subsequently vacated and the pro-
bation office had not returned the money. At oral argument
on his motion, the probation office advised me that the resti-
tution money paid by the minor had already been paid to the
victims. K.Q.M. argued that once the appeal was filed, the
Court and the probation office should have held the restitu-
tion money and since they did not, the probation office
should reimburse the minor for all restitution monies paid.1

By order dated October 3, 2004, I denied K.Q.M.’s motion
to compel without prejudice to K.Q.M.’s right to re-present
the motion if counsel could point to authority that establishes
that an appeal of a disposition operates as a stay of a restitu-
tion order. However, counsel for K.Q.M. never re-presented
the motion. As I had indicated my willingness to reconsider
K.Q.M.’s motion if re-presented with appropriate authority,
the October 3, 2004 order was not a final order and was inter-
locutory and K.Q.M. does not have a basis for appeal.

Alternatively, at the time K.Q.M. filed his appeal, he
should have asked for a supersedeas or posted security to
prevent the restitution money that was ordered from being
paid to the victims pending the outcome of the appeal.
Pa.R.A.P. 1764 provides that in quasi criminal matters,
Pa.R.A.P. 1731 et seq. would apply. Rules 1731 et seq. pro-
vide for the posting of security in order for an appeal to oper-
ate as a supersedeas.

While K.Q.M.’s appeal was pending, he was on probation.
Payment of restitution was a condition of probation. If he had
been placed as a result of the adjudication, the appeal would
not have prevented his placement and he would not receive
back the time he spent in placement when the adjudication
was reversed. Similarly, while the appeal was pending,
K.Q.M. was required to comply with the conditions of proba-
tion which included the payment of restitution. While K.Q.M.
is not required to pay additional restitution, he presented no
authority that would authorize my ordering the county to
reimburse him for what he already paid.

For the foregoing reasons, the October 3, 2005 order
should be affirmed.

Date Filed: January 31, 2006

1 The fact that the restitution was paid to the victims does
not appear to be in dispute.
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Ashley Ostrander and David Ostrander v.
James T. Katsur, R. Perez,

Dr. James T. Katsur and Associates, P.C.,
t/a Katsur Associates

Class Action—Prerequisite for Class Certification

Defendants employed a person as a dentist who did not grad-
uate from dental school and obtained his Pennsylvania den-
tal license through fraud. Plaintiff, one of the patients treat-
ed by the employee, filed a complaint as a class action on
behalf of patients and third party payers. Held:

1. The numerosity requirement for a class action is met
where the employee treated over 1,000 patients, and the
defendants were paid by several insurance companies and
the Pennsylvania Department of Welfare.

2. The Court certified the case as a class action for claims
regarding fraud, negligent misrepresentations, breach of
fiduciary duty and informed consent, finding that all
requirements for certification as a class action have been
met for these counts.

3. The Court denied certification of the case as a class
action for claims regarding breach of contract, unjust
employment, consumer fraud, medical monitoring and equi-
table relief and negligence, finding that the requirements for
certification as a class action had not been met for these
counts.

(Mark C. Coulson)

Craig L. Fishman for Plaintiffs.
James W. Creenan for James T. Katsur, Dr. James T. Katsur
and Associates, P.C. and t/a Katsur Associates.

No. GD 01-4420. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Civil Division.

OPINION
Horgos, J., February 8, 2006—Plaintiffs, Ashley

Ostrander and David Ostrander, filed a Complaint in civil
action as a class action against Defendants, James T. Katsur,
individually, R. Perez, individually, Dr. James T. Katsur &
Associates, P.C., individually, and t/a Katsur Associates. R.
Perez (Perez) failed to file an Answer and a Default
Judgment was entered against him. After the pleadings were
closed, the Court held a hearing on class certification pur-
suant to Pa. R.C.P. 1707. Plaintiffs’ Motion for Class
Certification is the subject of this Opinion.

The cause of action arises out of dental services per-
formed by Perez while employed by Defendants, James T.
Katsur and Dr. James T. Katsur & Associates (the Katsur
Defendants) from September, 1997 through November 27,
1998 at dental offices in Allegheny County, Pennsylvania.
While employed by the Katsur Defendants, Perez practiced
dentistry without having graduated from dental school. It
was later discovered that Perez had obtained his
Pennsylvania dental license through fraud. During the time
of his employment for the Katsur Defendants, Perez provid-
ed dental treatment to Plaintiff, Ashley Ostrander, as well as
over 1,000 other patients.

Following an investigation, the Pennsylvania State Board
of Dentistry revoked the license issued to Perez on
November 9, 1999 after finding that Perez had engaged in
the unlawful and unauthorized practice of dentistry in viola-
tion of 63 P.S. Section 129(a). On June 4, 1999, Perez entered
a guilty plea in the United States District Court for the
Middle District of Pennsylvania at CR-99-117 to violations of

18 U.S.C. Section 1341, mail fraud, arising from his fraudu-
lent application for a dental license. On June 24, 2002, Perez
pleaded guilty in the Court of Common Pleas of Allegheny
County, Pennsylvania, Criminal Division, to insurance fraud
and medical assistance fraud.

Plaintiffs’ Third Amended Class Action Complaint pleads
the following counts against the Katsur Defendants: Count I-
Breach of Contract; Count III- Fraud; Count V- Negligent
Misrepresentation; Count VII- Breach of Fiduciary Duty;
Count IX- Unjust Enrichment; Count XI- Consumer Fraud;
Count XII- Medical Monitoring and Equitable Relief; Count
XVI- Negligence; Count XVII- Informed Consent (v. Dr.
James T. Katsur only). The Complaint also seeks an award of
punitive damages.

In order for a Plaintiff to proceed in an action as a class
action, the prerequisites set forth in Rule 1702, as well as the
criteria enumerated in Rules 1708 and 1709 of the
Pennsylvania Rules of Civil Procedure governing class
actions, must be established at the certification hearing. The
burden of proof in class certification proceedings is on the
party seeking certification. Klemow v. Time, Inc., 466 Pa.
189, 352 A.2d 12 (1976) cert. denied 429 U.S. 828 (1976). The
class proponent, however, need not prove separate facts sup-
porting each requirement; rather, the proponent’s burden is
to establish those underlying facts sufficiently from which
the Court can make the necessary conclusions and discre-
tionary determinations. Kelly v. County of Allegheny, 519 Pa.
213, 546 A.2d 608 (1988).

The trial court, when determining whether to certify an
action as a class action, must consider “all relevant testimo-
ny, depositions, admissions and other evidence.” Pa. R.C.P.
1707(c).

Pa. R.C.P. 1702, PREREQUISITES TO A CLASS ACTION,
requires that the moving party establish that:

1. the class is so numerous that joinder of all par-
ties is impracticable;

2. there are questions of law or fact common to the
class;

3. the claims or defenses of the representative par-
ties are typical of the claims or defenses of the
class;

4. the representative parties will fairly and ade-
quately assert and protect the interests of the class
under the criteria set forth in Rule 1709; and

5. a class action provides a fair and efficient
method for adjudication of the controversy under
the criteria set forth in Rule 1708.

Pennsylvania Rules of Civil Procedure 1702.
Pa. R.C.P. Rules 1708 and 1709 specify certain criteria the
Court must consider in determining the last two of these
requirements.

The Pennsylvania Superior Court, in applying Pa. R.C.P.
1702, has provided the following guidance in determining
whether certification requirements have been met at the
certification hearing:

Class certification is a mixed question of law and
fact. Weismer by Weismer v. Beech-Nut Nutrition

Corp., 615 A.2d 428, 430 (Pa.Super. 1992). Courts
should not dispose of class issues such as numeros-
ity and typicality based on the perceived adequacy
or inadequacy of the underlying merits of the
claim. See [Basile II] citing, Pa. R.C.P. 1707
(Explanatory Note-1977) [,vacated by, Basile III].
On the other hand, courts may need to examine the
elements of the underlying cause of action in order
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to dispose of class issues properly. See Weinberg [v.

Sun Co., 565 Pa. 612, 616 777 A.2d 442, 446 (2001)]
(because false advertising claims under the UTPC-
PL require individualized proof of reliance, causa-
tion, and proof of loss, individual claims predomi-
nated over common issues; therefore, “the
certification requirements of commonality and
numerosity were not met”).

Debbs v. Chrysler Corp., 810 A.2d 137, 154 (Pa.Super. 2002).
The relevant facts of record are as follows. Perez was

employed as an Associate Dentist by Defendant, James T.
Katsur and Associates, P.C., from late August or early
September, 1997 through November 27, 1998 at dental
offices in Allegheny County, Pennsylvania. At the time of his
employment, Perez possessed a license to practice dentistry
issued by the Commonwealth of Pennsylvania Board of
Dentistry and the United States Drug Enforcement Agency.
During his employment by the Katsur Association, Perez
treated 1,019 patients, including Plaintiff, Ashley Ostrander,
from January 15, 1998 through May 9, 1998. Following an
investigation, the State Board of Dentistry commenced pro-
ceedings against Perez alleging that his forgery and unau-
thorized use of the Temple University School of Dentistry
seal and signature stamp in his license application constitut-
ed a false statement in an Affidavit related to his license in
violation of 63 P.S. Section 129(c); that his forgery and unau-
thorized use of the School of Dentistry seal and signature
stamp in his license application constituted the practice of
fraud and deceit in obtaining a dental license in violation of
63 P.S. Section 123.1(a)(3); and that his employment by
Katsur Dental and the treatment of over 1,000 patients con-
stituted the unlawful and unauthorized practice of dentistry
in violation of 63 P.S. Section 129(a). On June 7, 1999, an
Order was entered granting the Commonwealth’s Motion for
Judgment on the Pleadings against Perez and on November
9, 1999, the State Board of Dentistry revoked the license to
practice dentistry.

Criminal charges were filed against Perez in the United
States District Court for the Middle District of Pennsylvania
at CR-99-117 and Perez pleaded guilty to violation of 18
U.S.C. Section 1341, mail fraud, in conjunction with his
fraudulent application for a dental license. Criminal charges
were also filed against Perez by the Commonwealth of
Pennsylvania in the Allegheny County Court of Common
Pleas, Criminal Division, at CC2000-18103 in which Perez
pleaded guilty to insurance fraud and medical assistance
fraud on June 24, 2002.

In her deposition, Ashley Ostrander testified that Perez
performed dental procedures on her which included nine (9)
fillings and a root canal. He prescribed narcotic pain med-
ication and antibiotics to her during the course of treatment.
Plaintiffs entered a default judgment against Perez on
August 27, 2002 because he failed to respond to the
Complaint.

Plaintiffs, Ashley Ostrander and David Ostrander, seek
legal damages and equitable relief on behalf of a class con-
sisting of “all persons who were billed for dental services
rendered by R. Perez at the offices of the Katsur
Defendants.” (Third Amended Complaint, paragraph 16). In
their Brief, Plaintiffs explain that the “class includes
patients treated by Mr. Perez as well as third party payors.”
(Plaintiffs’ Pre-Hearing Brief in Support of Class
Certification, p. 1).

The numerosity requirement of Rule 1702(1) requires
that the class be “so numerous that joinder of all members is
impracticable.” Pa. R.C.P. 1702(1). The class representative
need not plead or prove the exact number of class members
but must define the class with enough precision to provide

the court with sufficient indicia that more members exist
than it would be practicable to join. Janicik v. Prudential Ins.

Co. of America, 451 A.2d 451, 456 (Pa.Super. 1982).
Here, it is undisputed that Perez treated over 1,000

patients during his employment with the Katsur Defendants.
Further, several dental insurance companies and the
Pennsylvania Department of Welfare paid the Katsur
Defendants on behalf of their insureds. No contrary evi-
dence suggests that Plaintiffs have not met the numerosity
requirement of Rule 1702(1) and the Court finds that the
numerosity requirement has been satisfied.

The more difficult issue arises in examining the common-
ality and typicality requirements of Rule 1702(2) and (3). Pa.
R.C.P. 1702(2) requires that the moving party must establish
that there are questions of law or fact common to the class.
Pa. R.C.P. 1708(a)(1) further requires that such common
questions of law or fact predominate over any questions
affecting only individual members:

As such, Rule 1708(a)(1) permits a finding that if a
common question of law or fact exists, but does not

predominate over questions affecting only individ-
ual members, a class action may not be a fair and
efficient method of adjudicating the controversy.
Allegheny County Housing Authority v. Berry, 338
Pa.Super. 338, 487 A.2d 995, 999 (1985) (emphasis
in original).

Plaintiffs seek to represent a class of individuals as well
as dental insurance companies and the Pennsylvania
Department of Welfare. Pa. R.C.P. 1702(2) requires the exis-
tence of questions of law or fact which are common to the
class. Pa. R.C.P. 1708(a)(1) instructs the Court to consider
whether the common questions of law or fact predominate
over any questions affecting only individual members. Here,
the questions of law that must be addressed are substantial-
ly different for the individuals who were treated by Perez
and paid him for services than for the dental insurance plans
which paid for services rendered to their insureds.

In the negligence claims, the duty of the Katsur
Defendants to the individuals is not the same duty Katsur
had to the insurance companies. While the individual
patients may have suffered personal injuries, the dental
insurance plans would have suffered economic losses only.
Economic losses alone do not give rise to a cause of action in
negligence. Aikens v. Baltimore and Ohio Railroad, 348
Pa.Super. 17, 501 A.2d 277, 279 (1985).

Plaintiffs make a claim for consumer fraud, but the insur-
ance carriers are not consumers within the purview of the
consumer protection laws. Plaintiffs assert a count for
breach of contract but the representative Plaintiffs claim
only an oral contract while Defendants have produced sever-
al contracts Katsur entered into with insurance carriers. Of
course, Plaintiffs’ claim for unjust enrichment is only appli-
cable to those class members who did not have a contract
with the Defendants. Temple University Hospital, Inc. v.

Healthcare Management Alternatives, Inc., 832 A.2d 501
(Pa.Super. 2003).

Plaintiffs also assert a count for breach of fiduciary duty.
The Katsur Defendants may well have had a fiduciary duty
to their individual patients but the same cannot be said for
the dental insurance plans. Similarly, Plaintiffs set forth a
count under the doctrine of informed consent/battery which
cannot possibly be applicable to insurance carriers. The
issues raised by the various claims will necessarily involve
questions of law for the individual class members which will
have little in common with the issues raised by dental insur-
ance companies. The defenses raised by the Defendants will
also have few questions of law that will be common to the
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individual class members and the dental insurance plans.
For the same reasons, the representative Plaintiffs’

claims may possibly be typical of some of the individual
claims but will clearly not be typical of the claims of dental
insurance plans. These differences defeat the typicality
requirement of Pa. R.C.P. 1702(3). The representative
Plaintiffs, therefore, cannot represent the claims of the den-
tal insurance plans. Plaintiffs have failed to satisfy the
requirements of Pa. R.C.P. 1702(2) and (3) and the class can-
not be certified as to the dental insurance companies.

The Court must now determine if Plaintiffs have met the
prerequisites to proceed as a class action on behalf of the
individuals who were billed for services by Defendants. In
Count XI of their Complaint, Plaintiffs aver a cause of action
against the Katsur Defendants based on violations of “each
Consumer Protection or Consumer Fraud Act as applicable,
in that the Katsur defendants represented that Mr. Perez was
qualified to render dental treatment.” (Third Amended
Complaint, paragraph 85). The Pennsylvania Unfair Trade
Practices and Consumer Protection Law, however, does not
apply to the provision of medical services which includes
dental services. In Gatten v. Merzi, 579 A.2d 974 (Pa.Super.
1990), app. den., 596 A.2d 157 (Pa. 1991), the Court specifi-
cally stated:

According to the Act, unfair methods of competi-
tion and deceptive practices in the conduct of any
trade or commerce are unlawful. 73 P.S. Section
201-3. The phrase ‘trade or commerce’ includes the
sale of services. 73 P.S. Section 201-2(3). Among the
practices condemned by the Act are various mis-
representations as well as other fraudulent conduct
that creates a likelihood of confusion or misunder-
standing. 73 P.S. Section 201-2(4). However, even
though the Act does not exclude services per-
formed by physicians, it is clear that the Act is
intended to prohibit unlawful practices relating to
trade or commerce and of the type associated with
business enterprises. It equally is clear that the
legislature did not intend the Act to apply to physi-
cians regarding medical services.

Id., 579 A.2d at 976.

Plaintiffs have failed to allege facts which would consti-
tute a cause of action under the Unfair Trade Practices and
Consumer Protection Law and, accordingly, the Court cannot
rule that common questions of law and fact are present as
required. Further, failure to establish any common questions
of law and fact leads the Court to similarly conclude that the
claims of the representative Plaintiffs are not typical of the
claims of the class. For these reasons, Plaintiffs cannot pro-
ceed on Count XI of their Complaint against the Katsur
Defendants.

Similarly, Plaintiffs have failed to state a viable claim for
medical monitoring in Count XIII. In Pennsylvania, a plain-
tiff must prove the following elements to prevail on a com-
mon law claim for medical monitoring:

(1) exposure greater than normal background levels;

(2) to a proven hazardous substance;

(3) caused by the defendant’s negligence;

(4) as a proximate result of the exposure, plaintiff
has a significantly increased risk of contracting a
serious latent disease;

(5) a monitoring procedure exists that makes the
early detection of the disease possible;

(6) the prescribed monitoring regime is different

from that normally recommended in the absence of
the exposure; and

(7) the prescribed monitoring regime is reasonably
necessary according to contemporary scientific
principles.

Redland Soccer Club v. Dept. of the Army, 548 Pa. 178, 696
A.2d 137, 145-146 (1997).

Typically, a claim for medical monitoring arises from a
plaintiff ’s alleged exposure to toxic substances that subject
the plaintiff to an increased risk of developing latent dis-
eases. Plaintiffs have not alleged sufficient facts to state a
cause of action for medical monitoring as set forth in
Redland Soccer Club, Id. In Redland Soccer Club, the Court
explained the rationale for allowing a claim for medical
monitoring:

[M]edical surveillance damages promote early
diagnosis and treatment of disease or illness result-
ing from exposure to toxic substances caused by a
tortfeasor’s negligence. (Citation omitted).
Allowing recovery for such expenses avoids the
potential injustice of forcing an economically dis-
advantaged person to pay for expensive diagnostic
examinations necessitated by another’s negli-
gence….It also affords toxic-tort victims, for whom
other sorts of recovery may prove difficult, imme-
diate compensation for medical monitoring needed
as a result of exposure. Additionally, it furthers the
deterrent function of the tort system by compelling
those who expose others to toxic substances to min-
imize risks and costs of exposure.

Redland Soccer Club, Id. 696 A.2d at 145, citing Hansen v.

Mountain Fuel Supply Co., 858 P.2d 970, 976-77 (Utah 1993).
None of these considerations are present in the within

matter where a patient may have other viable causes of
action if, in fact, he suffered personal injuries as a result of
the conduct of Defendants. Moreover, Plaintiffs have not
alleged that any injuries that may have been sustained were
latent or difficult to detect. Again, the absence of an under-
lying claim results in absence of commonality and typicality.
For these reasons, the Court will not certify the action as a
class action against the Katsur Defendants with respect to
the claim for medical monitoring.

Plaintiffs’ claim of negligence against the Katsur
Defendants also has certain obstacles to class action treat-
ment. Plaintiffs assert that the Katsur Defendants were neg-
ligent in failing to investigate the qualifications of Perez
prior to employing him and were negligent in permitting him
to treat their patients. Plaintiffs’ Complaint is unclear as to
whether they are seeking damages for personal injuries or
for economic losses only in the negligence count. The ques-
tion of the duty of the Katsur Defendants to investigate the
qualifications of a new employee and the alleged breach of
that duty would be a common question and Plaintiffs’ claim
would be typical of the proposed class members. Causation
and damages, however, would necessarily be individual
questions. Where Plaintiffs sustained no personal injury,
there would be no viable negligence claim. Such a claim for
economic loss only is not recognized as a cause of action in
negligence in Pennsylvania. Aikens v. Baltimore and Ohio

Railroad, supra, 501 A.2d at 279.
To the extent that damages for personal injury are sought,

the inquiry of whether a patient suffered personal injuries at
all as well as the cause of the injury would necessitate an
examination of the individual’s course of treatment, a deter-
mination of the cause of the injury and a determination of
whether the alleged negligence of the Katsur Defendants in
hiring Perez was the legal cause of an individual class mem-
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ber’s injury. Each of these questions would be determined
only on an individual basis. In short, proof as to one claimant
could not be proof as to all. Moreover, defenses such as con-
tributory negligence would necessitate individual inquiries.
The commonality element is not sufficient and even those
issues of fact and law that might be treated on a class-wide
basis would not predominate over individual issues. Finally,
Mrs. Ostrander’s unique prior dental history and complicat-
ed course of treatment as described in her deposition testi-
mony would defeat the typicality requirement. Accordingly,
the action will not be certified as a class action as to
Plaintiffs’ negligence claim.

Plaintiffs also claim breach of contract, or alternatively,
unjust enrichment against the Katsur Defendants in Counts I
and IX of their Complaint. Plaintiffs aver that the proposed
class members entered into oral contracts with the Katsur
Defendants for the provision of competent dental services and
that the Defendants breached the contracts with Plaintiffs
because Perez was not qualified to render dental services.

These issues cannot be addressed on a class-wide basis.
The initial inquiry will be whether a contract with Katsur
existed and, if so, what the terms of the contract were. Once
these factors are determined, then the issues of breach and
damages would be addressed. In some cases, a Plaintiff may
have paid for a dental examination or a cleaning and
received what he or she expected and paid for. That patient
may well have received the benefit of his or her bargain and
suffered no contract damages.

Contract damages are ordinarily based on the injured
party’s expectation interest and are intended to give the
injured party the benefit of his or her bargain by awarding a
sum of money that will, to the extent possible, put the injured
party in as good a position as he or she would have been had
the contract been performed. Restatement (Second)
Contracts, Section 344(a) (1981); Douglass v. Licciardi

Const. Co., Inc., 386 Pa.Super. 292, 562 A.2d 913 (1989). The
inquiry here as to whether a class member suffered any con-
tract damages at all and is entitled to compensatory damages
is necessarily an individual question requiring an examina-
tion of the services for which a patient paid and a determina-
tion of whether the services were rendered. The Court, with-
out examining the merits of the breach of contract claim at
this stage of the proceedings, finds Plaintiffs have not met
their burden in showing the commonality and typicality
requirements in their breach of contract claim.

Alternatively, Plaintiffs make a claim for unjust enrich-
ment against Defendants. A cause of action for unjust
enrichment arises when benefits are conferred on the defen-
dant by plaintiff, there is an appreciation of such benefits by
the defendant, and acceptance and retention of the benefits
under such circumstances that it would be inequitable for
the defendant to retain the benefits without payment of
value. When unjust enrichment is found, the law implies a
quasi-contract which requires the defendant to pay to plain-
tiff the value of the benefits conferred. Temple University

Hospital, Inc. v. Healthcare Management Alternatives, Inc.,

supra. A quasi-contract may only be found in the absence of
an express contract. Id.

Plaintiffs have not met their burden of proof in showing
that the class certification requirements have been met in
their claim for unjust enrichment. The purpose of the law of
unjust enrichment or quasi-contract is to accomplish restitu-
tion by placing the parties in the status quo as if no unjust
enrichment had occurred. Fidelity Fund, Inc. v. Di Santo, 347
Pa.Super. 112, 500 A.2d 431 (1985). The doctrine of unjust
enrichment is generally utilized when one party renders
services or gives something of value and it would be
inequitable for the other party to retain the benefit without

payment. Martin v. Little, Brown and Co., 304 Pa.Super. 424,
450 A.2d 984 (1981). If a cause of action for unjust enrich-
ment is viable here, which is doubtful, there would not be
questions of law or fact common to the class members. As
earlier discussed, some patients may well have received
what they expected and what they paid for. Plaintiffs cannot
proceed on the claim for unjust enrichment as a class action
for the same reasons that they cannot proceed on the breach
of contract claim.

Plaintiffs have also raised a claim of battery against
Defendant, James T. Katsur. Although Plaintiffs have cap-
tioned Count XVIII, “Informed Consent,” they have set forth
facts which state a cause of action for battery and the Court
will treat it as such. Plaintiffs aver that the representative
Plaintiffs and other class members would not have consent-
ed to undergo invasive and surgical dental treatment by
Perez if they had known that he was not, in fact, a dentist.
(Third Amended Complaint, paragraph 121). Because the
treatment was rendered without the valid consent of the pro-
posed class members, it constitutes a battery according to
Plaintiffs. (Id. paragraph 122).

Under the Restatement (Second) of Torts, a person’s con-
sent to another’s conduct is effective for all consequences of
the conduct and for the invasion of any interests resulting
from it, except if the consenting party is induced to consent
by a substantial mistake and the other party knows of the
mistake, or if the consenting party has been induced by the
other party’s misrepresentation. Restatement (Second) of
Torts, Section 829B. Thus, a battery may be found when the
consent is obtained by fraudulent means. The fact that per-
mission to touch a person is obtained by fraud vitiates the
consent given. Bowman v. Home Life Insurance Co. of

America, 243 F.2d 331, 333 (1970).
Here, there are common questions of law and fact as to

the proposed class of individuals and Mrs. Ostrander’s claim
is typical of the class members. Because an action for bat-
tery may be based on any offensive bodily contact without
the need to show actual physical injury, no individual ques-
tions as to various personal injuries will arise in the claim.
The issue of Katsur’s knowledge of the relevant facts con-
cerning Perez and when he gained the knowledge of the
fraud perpetrated by Perez is a common issue of fact.

Besides finding commonality and typicality, the Court
further finds that the representative parties will fairly and
adequately assert and protect the interests of the individual
class members under the criteria set forth in Pa. R.C.P. 1709.
Counsel’s competency has been demonstrated during the
proceedings and is not challenged by Defendants. The repre-
sentative parties have no conflict of interest in the mainte-
nance of the class action and Defendants do not challenge
the adequacy of financial resources to assure that the inter-
est of the class will be protected.

A class action will also provide a fair and efficient method
of adjudication of the controversy. The expense of individual
actions may well outweigh the amount recovered by individ-
ual members so that it is impractical and insufficient for class
members to prove their claims separately. The size and com-
position of the class of individuals will not create difficulties
in the management of the action as a class action. The cause
of action arose in Allegheny County and most class members
are probably residents of Allegheny County or a nearby coun-
ty. The Court finds that a class action is both a fair and effi-
cient method of adjudicating the within controversy.

In Counts III and V, Plaintiffs assert a claim for fraud and
negligent misrepresentation. Plaintiffs allege that the Katsur
Defendants made false and fraudulent statements about the
education and qualification of Perez and that they knew or
had reason to know that Perez was not a dental school grad-
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uate and was not properly licensed in Pennsylvania. (Third
Amended Complaint, paragraphs 40, 58).

To state a cause of action for fraud, a plaintiff must allege
the following: (1) a representation, (2) which is material to
the transaction at hand, (3) made falsely, with knowledge of
its falsity or recklessness as to whether it is true or false, (4)
with the intent of misleading another into relying on it, (5)
justifiable reliance on the misrepresentation, and (6) that the
resulting injury was proximately caused by the reliance.
Gibbs v. Ernst, 538 Pa. 193, 647 A.2d 882, 889 (1994).

The elements of negligent misrepresentation differ from
intentional misrepresentation or fraud in that the misrepre-
sentation must concern a material fact and the speaker need
not know that his or her words are untrue, but must have
failed to make a reasonable investigation of the truth of these
words. Kramer v. Dunn, 749 A.2d 984, 991 (Pa.Super. 2000).
As in any action in negligence, there must be the existence
of a duty owed by one party to another. Id.

Historically, Pennsylvania courts have avoided granting
class certification in fraud cases because it is generally neces-
sary to prove individual reliance on the fraudulent statement.
This question of fact must be determined on an individual
basis and the commonality and typicality requirements for
class certification are defeated. See: Weinberg v. Sun Co., Inc.,

565 Pa. 612, 777 A.2d 442, 446 (2001); Debbs v. Chrysler Corp.,

810 A.2d 137, 158 (Pa.Super. 2002).
However, where a fiduciary relationship exists, the burden

of establishing fraud is somewhat relaxed. Estate of Evasew,

526 Pa. 98, 584 A.2d 910 (1990). The Pennsylvania Supreme
Court has defined a confidential relationship as follows:

The general test for determining the existence of
such a relationship is whether it is clear that the
parties did not deal on equal terms. (Citations omit-
ted)….Confidential relation is not confined to any
specific association of the parties; it is one wherein
a party is bound to act for the benefit of another,
and can take no advantage to himself. It appears
when the circumstances make it certain the parties
do not deal on equal terms, but, on the one side
there is an overmastering influence, or, on the
other, weakness, dependence or trust, justifiably
reposed; in both an unfair advantage is possible.

Frowen v. Blank, 493 Pa. 137, 425 A.2d 412, 416-417 (1981).
In Estate of Evasew, supra, the Court explained the effect

of a confidential relationship when fraud is alleged:

Although as a general rule fraud is not presumed,
and the burden of establishing it rests on the party
who alleges it, that rule is somewhat relaxed in
cases where a fiduciary relation exists between the
parties to a transaction or contract, and where one
has a dominant and controlling force or influence
over the other. In such cases, if the superior party
obtains a possible benefit, equity raises a presump-
tion against the validity of the transaction or con-
tract, and casts upon such party the burden of prov-
ing fairness, honesty, and integrity in the
transaction or contract. He must show that there
was no abuse of the confidence, that he has acted in
good faith, and that the act by which he is benefit-
ed was the free, voluntary, and independent act of
the other party, done with full knowledge of its pur-
pose and effect…. [I]f in a transaction between the
parties who stand in a relationship of trust and con-
fidence, the party in whom the confidence is
reposed obtains an apparent advantage over the
other, he is presumed to have obtained that advan-
tage fraudulently; and if he seeks to support the

transaction, he must assume the burden of proof
that he has taken no advantage of his influence or
knowledge and that the arrangement is fair and
conscientious. (Citations omitted).

Estate of Evasew, supra, 584 A.2d at 912-913.

Here, Plaintiffs have also alleged the existence of a con-
fidential relationship and a breach of the fiduciary duty that
arises from that relationship. The issue of whether a confi-
dential relationship and a resulting fiduciary duty was owed
by the Katsur Defendants to the proposed class members is
a common question of law and fact. If such a duty is found,
then no individual reliance need be proven in Plaintiffs’
fraud and negligent misrepresentation claims.

When a patient decides to allow a dentist to perform den-
tal or surgical procedures or even to touch him or her as
necessitated by a dental examination, the patient is exhibit-
ing a decision to place trust and confidence in the dental pro-
fessional. The underlying relationship of the patient to the
dentist is one where the patient relies on the superior knowl-
edge of the dentist and trusts him. The financial transaction
which arises from that relationship is based on the patient’s
trust that the dentist is acting in his or her best interests.

The issue of the knowledge of the Katsur Defendants
regarding the actual qualification of Perez and when they
gained that knowledge are questions of fact common to all
class members and the representative Plaintiffs’ claims are
typical of those individual members they seek to represent.

Therefore, Plaintiffs may proceed on their claims of
breach of fiduciary duty, negligent misrepresentation and
fraud in this class action. The elements of typicality and
commonality have been sufficiently demonstrated. The
Court has earlier determined that the remaining prerequi-
sites to a class action required by Pa. R.C.P. 1702 have been
met. The Court has also considered the criteria set forth in
Pa. R.C.P. 1708 and finds that the criteria are met in this
claim for the same reasons as the Court previously analyzed.
Again, the Court makes no determinations at this time
regarding the merits of Plaintiffs’ claims.

For all of the foregoing reasons, this action may proceed
as a class action as to Counts III, V, VII and XVIII.

ORDER OF COURT
AND NOW, this 8th day of February, 2006, it is ORDERED

as follows:

1. Plaintiffs’ action is certified as a Class Action
and the representative Plaintiffs shall proceed on
Counts III, V, VII, and XVIII as a class action.

2. The members of the class shall consists of: all
patients who were seen or treated by Ramon Perez
for dental services and who were billed for servic-
es rendered by Ramon Perez at the offices of the
Katsur Defendants.

3. The representative Plaintiffs shall submit to the
Court a proposed form of Notice to the Class
Members of the pendency of the within class action
on or before April 30, 2006 and shall serve a copy
thereof on Defendants.

4. The Defendants shall file objections to the pro-
posed form of Notice, if they have any, on or before
May 19, 2006.

5. A hearing on the proposed Notice to the Class
Members will be held before the undersigned on
June 2, 2006 at 9:00 o’clock A.M.

BY THE COURT:
/s/Horgos, J.
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Carlson & McGinley
Real Estate Services, Inc. v.

Zoning Hearing Board of Richland
Township and Township of Richland and

Paul E. Fetterman and
Kathleen Fetterman, his wife

Zoning—Burden of Proof—Special Exception

1. The Appellant’s burden of proof is to demonstrate that
the Application complies with the specific criteria stated in
the Ordinance. The burden then shifts to the Intervenors as
Objectors to show that the proposed development is detri-
mental to the public health, safety and welfare.

2. Objectors must establish with a high degree of proba-
bility both that the impact of the proposed use would be
greater than normally expected from the type of use and that
the proposed use would impact adversely and abnormally on
the public interest.

(Linda A. Michler)

Kevin F. McKeegan for Appellant.
David Raves for the Appellee.
Charles M. Means for Intervenor, Township of Richland.
John H. Auld, III for Intervenor, Paul E. Fetterman and
Kathleen Fetterman.

No. S.A. 05-000734. In the Court of Common Pleas of
Allegheny County, Civil Division.

OPINION
James, J., March 2, 2006—This appeal arises from the

decision of the Zoning Hearing Board of Richland Township
(“Board”) regarding a special exception application for
approximately four (4) acres of vacant land located along
Route 8 at its intersection with Grandview Drive in Richland
Township (“Property”). Carlson & McGinley Real Estate
Services, Inc. (“Appellant”) is the named purchaser under an
Agreement for Sale for the Property. The Property is zoned
C-2, Community Commercial Zoning District. The Appellant
executed the Agreement for Sale with the intent to use the
Property to build a one-story ‘GetGO’ convenience store,
with gasoline sales and a drive-through car wash (“Proposed
Development”).

The Appellant filed an application with Richland
Township requesting a special exception to build the
Proposed Development on the Property. The Planning
Commission of Richland Township reviewed the Appellant’s
application and recommended approval of the special excep-
tion provided that the Appellant would comply with the
Township Engineer’s comments. The Board conducted a
hearing regarding the Appellant’s application on June 28,
2005 (‘Hearing’).

The Richland Township Zoning Ordinance
(“Ordinance”) permits automobile service station uses and
car wash uses in a C-2 zoning district by special exception.
Section 27-1201(2)(B)(14) of the Ordinance states the spe-
cific criteria for an Automobile Service Station special
exception use in a C-2 zoning district and Section
271201(2)(B)(11) of the Ordinance states the specific crite-
ria for a Car Wash special exception use in a C-2 zoning dis-
trict. At the Hearing the Appellant showed that the
Proposed Development met all nine (9) specific criteria for
an Automobile Service Station use and all four (4) specific
criteria for Car Wash use.

However, Paul E. Fetterman and Kathleen C. Fetterman
(‘Intervenors’) attended the hearing and objected to the

grant of a special exception based on the general criteria set
forth in Section 27-1201(1)(C) of the Ordinance for all spe-
cial exception use proposals. Section 27-1201(1)(C) requires
that a special exception use proposal:

(1) Will not endanger the public health and safety if
located where proposed and will not deteriorate the
environment or generate nuisance conditions such
as traffic congestion, noise, dust, smoke, glare or
vibration.

(2) Meets all other requirements of this Chapter in
the zoning district where the use is proposed.

(3) Is in general conformity with the Richland
Township comprehensive plan and is attractive and
in harmony with the area in which it is proposed.

(4) Is an appropriate use on the proposed site as a
special exception use.

(5) [does not apply to the case at hand]

(6) [does not apply to the case at hand]

The Intervenors objected on the grounds that light, noise
and traffic congestion from the Proposed Development
would endanger the public health and safety, especially the
health and safety of the Intervenors and their children, who
live across the street from the Proposed Development. The
Appellant presented two expert witnesses at the Hearing
who gave testimony to the effect that the Proposed
Development would not be detrimental to the public health
and safety. The Appellant’s witnesses provided evidence,
such as a traffic impact study and a photometric plan, which
supported their testimony. The Intervenors objected to the
conclusions of the Appellant’s witnesses by testifying
regarding their own personal experiences and opinions. The
Intervenors’ testimony included opinions such as: a signifi-
cant amount of noise is generated from delivery trucks, com-
mercial vehicles, and automobiles with radios turned on at a
loud volume; any trees planted to block light from the
Proposed Development will not grow tall enough in the
Intervenors’ lifetimes to be effective; and a similar develop-
ment in Hampton Township has caused a significant
increase in traffic in that neighborhood.

By a 2-1 vote the Board denied the Appellant’s applica-
tion for a special exception. The Board in its decision stated:

“The evidence was not convincing, nor credible,
nor did the burden of proof sustain that the effect
on the community will not be adversely affected by
a service station and car wash operation twenty
four hours a day by traffic, noise and glare and
which will not be attractive and in harmony with
the wet land area, historic one hundred fifty year
old residence and is not an appropriate use of the
property.”

The majority of the Board ruled that the Appellant had
the burden of proof, under Section 27-1201(1)(C),
Subsections (1), (3) and (4), to show that the Proposed
Development: (1) will not endanger the public health and
safety and will not deteriorate the environment or generate
nuisance conditions such as traffic congestion, noise or
glare; (3) is in general conformity with the Richland
Township comprehensive plan and is attractive and in har-
mony with the area; and (4) is an appropriate use on the pro-
posed site. The Board’s decision states that the Appellant’s
application was denied because it did not meet these bur-
dens of proof. It is from this decision that the Appellant
appealed.
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Where the trial court takes no additional evidence, the
scope of review is limited to determining whether the Board
committed an error of law, abused its discretion or made
findings not supported by substantial evidence. Mars Area

Residents v. Zoning Hearing Board, 529 A.2d 1198, 1199
(Pa.Cmwlth. 1987). Substantial evidence is such relevant
evidence as a reasonable mind might accept as adequate to
support a conclusion. Valley View Civic Association v. Zoning

Board of Adjustment, 462 A.2d 637 (Pa. 1983).
The Appellant contends that the Board erred by (1)

applying the wrong burden of proof concerning whether the
Proposed Development would be detrimental to the public
health and safety, and (2) ignoring substantial evidence
offered by the Appellant that the Proposed Development
would not be detrimental to the public health and safety.

A special exception is a conditionally permitted use, leg-
islatively allowed if the specific standards delineated in the
ordinance are met. Bray v. Zoning Hearing Board, 410 A.2d
909, 911 (Pa.Cmwlth. 1980). According to Bray, an applicant
for a special exception has the initial burden to show that its
proposal complies with the specific criteria delineated in the
Ordinance. Once the applicant establishes that these objec-
tive criteria have been met, the burden of persuasion shifts
to the objectors to establish that the proposal is detrimental
to the public health, safety and welfare.

When municipalities put general, non-specific or non-
objective requirements into the Ordinance with respect to
special exceptions, such general conditions are not part of
the threshold persuasion burden and presentation duty
placed on the applicant. Bray at 911. Therefore, the general
criteria, set forth in Section 27-1201(1)(C) of the Ordinance,
for the granting of a special exception are not part of the ini-
tial burden that the Appellant must meet in order to be
granted a special exception. Rather, these general criteria
represent the Objectors’ burden of persuasion to establish
that the Proposed Development is detrimental to the public
health, safety and welfare.

Objectors must establish with a high degree of probabil-
ity both that the impact of the proposed use would be
greater than normally expected from the type of use and
that the proposed use would impact adversely and abnor-
mally on the public interest. Atlantic Ritchfield v. City of

Franklin, 465 A.2d 98, 100 (Pa.Cmwlth. 1983). The
Intervenors’ personal opinions, that the Proposed
Development would have a detrimental effect on the health
and safety of the neighborhood, do not satisfy this heavy
burden. The Objectors have a substantial burden to prove
“not just speculation of possible harms.” Sunnyside Up

Corporation v. City of Lancaster Zoning Hearing Board, 739
A.2d 644, 650 (Pa.Cmwlth. 1999). The record is devoid of
any substantial, specific or credible evidence regarding the
Proposed Development’s detrimental effect on the public.
Therefore, the Intervenors failed to offer evidence to estab-
lish their objections to the high degree of probability that
the law requires.

In conclusion, the Board erred by improperly placing the
burden of proof regarding health, safety and welfare upon
the Appellant. By demonstrating that its application com-
plied with the specific criteria stated in the Ordinance, the
Appellant identified the Proposed Development as one that
the Ordinance expressly designates to be appropriate in the
C-2 zoning district and, therefore, presumptively consistent
with the public health, safety and welfare. The burden of
persuasion then shifted to the Intervenors, as objectors, to
show that the Proposed Development is detrimental to pub-
lic health, safety and welfare. The Intervenors failed to meet
this burden.

Based on the foregoing, the decision of the Board is
reversed and the Appellant is entitled to the special excep-
tion they sought.

ORDER OF COURT
AND NOW, this 16th day of March, 2006, it is hereby

ORDERED that the decision of the Zoning Hearing Board of
Richland Township is reversed.

BY THE COURT:
/s/James, J.
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Douglas Graham, William Rieger,
Timothy McVeagh and Evan Nauman v.

Zoning Board of Adjustment
of the City of Pittsburgh

and Phillip Coblitz
Zoning—Local Neighborhood Commercial—Pittsburgh Zoning

Ordinance—Business Relocation—Right of Way Line Setback

1. Appellee Coblitz (“Owner”) requested a special excep-
tion to relocate his Vehicle/Equipment Repair business in a
City of Pittsburgh Local Neighborhood Commercial (LNC)
zoning district. The Pittsburgh Zoning Ordinance (“Code”)
permits Vehicle/Equipment Repair (Limited) when the fol-
lowing conditions are met. 1) The use shall be located with-
in a completely enclosed structure; 2) The facility shall be
designed according to the development standards for com-
mercial uses in the district; 3) The building housing such use
shall be located at least thirty (30) feet from any right-of-way
line and at least sixty (60) feet from any lot in a residential
zoning district; and 4) Access to such use shall not be provid-
ed from a primary commercial frontage where access to the
rear is possible.

2. For approval of a variance, the Owner must show 1)
that there are unique physical circumstances or conditions,
including irregularity, narrowness, or shallowness of lot
size or shape, or exceptional topographical or other physi-
cal conditions peculiar to the particular property, and that
the unnecessary hardship is due to the conditions, 2) that
because of the physical conditions, there is no possibility
that the property can be developed in strict conformity
with the provisions of the zoning ordinance, and that the
authorization is necessary to enable the reasonable use of
the property; 3) that such unnecessary hardship has not
been created by the appellant; 4) that the variance will not
alter the essential character of the neighborhood or dis-
trict, nor substantially or permanently impair the appropri-
ate use or development of adjacent property, nor be detri-
mental to the public welfare; and 5) that the variance will
represent the minimum variance that will afford relief and
will represent the least modification possible of the regula-
tion in issue.

3. A setback variance will not be granted when adjacent
property is similar in depth and variances have not been
issued. Owner failed to show that there are unique physical
circumstances on his property, and that the authorization of
a variance is necessary to enable the reasonable use of his
property and, therefore, the decision of the Board is
reversed and the appeal of the Appellants is granted.

(Linda A. Michler)

Arnold M. Horovitz for Appellants.
George R. Specter for Appellee, Zoning Board of the City of
Pittsburgh.
Joel P. Aaronson for Appellee, Phillip Coblitz.

SA No. 05-000297. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division

OPINION
James, J., March 3, 2006—This appeal arises from the

decision of the Zoning Board of Adjustment of the City of
Pittsburgh (“Board”) dealing with property located at 5151
Woodworth Street in the 8th Ward of the City of Pittsburgh
(“Property”) and owned by Phillip Coblitz (“Owner”). The
Property is zoned LNC, Local Neighborhood Commercial.

The Owner purchased the Property with intent to relocate
his business, Lifetime Auto Tuneup, from its present location
across the street from the Property and at the corner of
Woodworth Street and Baum Boulevard. The Owner volun-
tarily decided to relocate his business from its present loca-
tion in order to accommodate a major commercial develop-
ment that is being planned along Baum Boulevard.

The Owner requested a special exception to build his
Lifetime Auto Tuneup vehicle equipment repair facility on
the Property. The Pittsburgh Zoning Ordinance (“Code”)
permits Vehicle/Equipment Repair (Limited) in a LNC zon-
ing district by special exception. Section 911.04.A.73 of the
Code states the following conditions for Vehicle/Equipment
Repair (Limited) use in a LNC district:

1) The use shall be located within a completely
enclosed structure;

2) the facility shall be designed according to the
development standards for commercial uses in the
district;

3) the building housing such use shall be located at
least thirty (30) feet from any right-of-way line and
at least sixty (60) feet from any lot in a residential
zoning district; and

4) access to such use shall not be provided from a
primary commercial frontage where access from
the rear is possible.

5) [does not apply a LNC zoning district]

The plan submitted by the Owner complied with the stan-
dards set forth in subsections (1), (2) and (4). However, the
plan showed that the Owner intended to build a structure
that would have only a 20’ setback from the right-of-way line
of Woodworth Street and only a 35’ setback from the rear
residential zoning district, instead of the 30’ from right-of-
way line and 60’ from residential zoning district setback
standards that are required in the Code.

The Owner argued before the Board that the setback
requirements created an unnecessary hardship because the
setbacks would only allow a 10’ deep structure to be built if
the Owner were to relocate his vehicle equipment repair
facility on the 100’ deep Property. The Board agreed with the
Owner and granted him a variance from the setback require-
ments, which consequentially allowed the Owner to obtain a
special exception. It is from this decision that Douglas
Graham, William Rieger, Timothy McVeagh, and Evan
Nauman (“Appellants”), who are all local residents,
appealed.

Where the trial court takes no additional evidence, the
scope of review is limited to determining whether the Board
committed an error of law, abused its discretion or made
findings not supported by substantial evidence. Mars Area

Residents v. Zoning Hearing Board, 529 A.2d 1198, 1199
(Pa.Cmwlth. 1987). Substantial evidence is such relevant
evidence as a reasonable mind might accept as adequate to
support a conclusion. Valley View Civic Association v. Zoning

Board of Adjustment, 462 A.2d 637 (Pa. 1983).
The Appellants contend that the Board erred in finding

that the Code imposed an unnecessary hardship on the
Owner’s Property and in granting the Owner a variance
from the required setbacks for a Vehicle/Equipment Repair
(Limited) use in a LNC zoning district. Section 922.09.E of
the Code sets forth the general conditions for the approval of
a variance:

1. That there are unique physical circumstances or
conditions, including irregularity, narrowness, or
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shallowness of lot size or shape, or exceptional top-
ographical or other physical conditions peculiar to
the particular property, and that the unnecessary
hardship is due to the conditions, and not the cir-
cumstances or conditions generally created by the
provisions of the zoning ordinance in the neighbor-
hood or district in which the property is located;

2. that because of such physical circumstances or
conditions, there is no possibility that the property
can be developed in strict conformity with the pro-
visions of the zoning ordinance and that the author-
ization of a variance is, therefore, necessary to
enable the reasonable use of the property;

3. that such unnecessary hardship has not been cre-
ated by the appellant;

4. that the variance, if authorized, will not alter the
essential character of the neighborhood or district
in which the property is located, nor substantially
or permanently impair the appropriate use or
development of adjacent property, nor be detrimen-
tal to the public welfare; and

5. that the variance, if authorized, will represent
the minimum variance that will afford relief and
will represent the least modification possible of the
regulation in issue.

Under the first general condition for the approval of a
variance, the Owner must show that there are unique phys-
ical circumstances, such as shallowness of his Property, and
that the unnecessary hardship is due to such circumstances,
and not the circumstances generally created by the provi-
sions of the zoning ordinance in the neighborhood in which
his Property is located. No evidence exists that unique phys-
ical circumstances exist on the Property. The ‘Plan of
Property’ submitted by the Owner to the Board shows that
the adjacent parcels of land on each side of the Owner’s
Property are also only 100’ deep, and, therefore, the owners
of said adjacent properties have the same physical circum-
stances and would suffer the same hardship if they attempt-
ed to build a vehicle equipment repair facility that meets
the setback requirements for a Vehicle/Equipment Repair
(Limited) use in a LNC zoning district.

Under the second general condition for the approval of
a variance, the Owner must show that because of his
Property’s physical circumstances, there is no possibility
that the Property can be developed in strict conformity
with the provisions of the Code and that the authorization
of a variance is, therefore, necessary to enable the reason-
able use of the Property. The Owner showed that the shal-
lowness of his Property meant that the Property could not
be developed as a Vehicle/Equipment Repair (Limited) use
because strict conformity with the setback requirements of
Section 911.04.A.73 of the Code would result in a structure
that is only 10’ deep and, therefore, unusable as a vehicle
repair garage. However, the Owner did not show that the
physical conditions of his property make it impossible for
the Owner to use his property for other commercial uses in
compliance with the provisions of the Code. The Owner
presented no evidence of other commercial uses, which are
allowed in a LNC district, either as a matter of right or by
special exception, that cannot be developed on the Owner’s
Property because of setback requirements similar to those
for a Vehicle/ Equipment Repair (Limited) use. The
Owner’s Property can be developed for other commercial
uses without the granting of a variance. For instance,
Vehicle/Equipment Sales (Limited) is a use permitted by

special exception in a LNC zoning district that does not
contain setback requirements such as those for
Vehicle/Equipment Repair (Limited) use.

Compliance with the third, fourth and fifth general condi-
tions for the approval of a variance need not be discussed
because the Owner has failed to show: 1) that there are
unique physical circumstances on his Property, and 2) that
the authorization of a variance is necessary to enable the
reasonable use of his Property. The Board committed an
error of law when it granted the Owner a variance from the
setback requirements and, therefore, also erred when it
granted the Owner’s special exception based on that vari-
ance. Based on the foregoing, the decision of the Board is
reversed and the appeal of the Appellants is granted.

ORDER OF COURT
AND NOW, this 3rd day of 2006, it is hereby ORDERED

that the decision of the Board is reversed and the appeal of
the Appellants is granted.

BY THE COURT:
/s/James, J.

Deanna Cornelissen v.
Dan Zahorchak

Deck Hockey—Assumption of the Risk—Hold Harmless

Agreements

1. Plaintiff attended a winter deck hockey game as a visi-
tor but sat in the players’ bench area which was heated.

2. Six days before her accident, Plaintiff signed a waiver
of liability which all deck hockey players were required to
sign in order to participate in the sport.

3. Plaintiff ’s claim for negligence against a player who hit
a slap shot which sailed over the side boards and struck her
in the eye during the warm-up period was barred by the
signed waiver and the “no duty” rule for common, frequent
and expected risks inherent in the sports activity.

(Mary Ann C. Acton)

Jon R. Perry for Plaintiff.
David J. Rosenberg for Defendant.

No. GD 04-028168. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
Folino, J., March 13, 2006—The subject of this opinion is

this Court’s February 15, 2006 order, granting Defendant’s
motion for summary judgment and dismissing Plaintiff ’s
complaint with prejudice.

The relevant facts, in a light most favorable to Plaintiff,
are as follows: On December 16, 2002, Plaintiff Deanna
Cornelissen (“Plaintiff”) was a spectator at Bill’s Dek
Hockey, awaiting the start of the game. The arena was
arranged in such a way that the spectator area included
stands and a standing area around the deck hockey rink.
This spectator area was protected by boards as well as a
fence extending high above the boards. The only area sur-
rounding the rink that is not protected by this fence is the
players’ bench area, which is protected only by side boards.
The players’ bench is used by the players as a penalty box
and timekeeper area. At the time of the accident, Plaintiff
chose not to watch play from the protected spectator area,
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apparently because it was too cold; rather she watched from
the players’ bench area, which was heated.

Six days before the accident, Plaintiff had been watch-
ing a game from the players’ bench area when an official at
the rink approached her and required her to sign a waiver.
All deck hockey players were required to sign a similar
waiver. Because Plaintiff wished to view the play from the
unprotected players’ bench area (rather than from the pro-
tected spectators’ area), she signed the waiver. It states in
relevant part:

In consideration in [sic] being allowed to partici-
pate in any way in Bill’s Beach Volleyball and/or
Dek Hockey Leagues, tournaments, and/or any
type of open play the undersigned acknowledges,
appreciates, and agrees that:

1. The risk of injury from the activities involved
in this program is significant, including the
potential for permanent paralysis and death,
and while particular rules, equipment, and per-
sonal discipline may reduce this risk, the risk of
serious injury does exist; and

2. I KNOWINGLY and FREELY ASSUME ALL
SUCH RISKS, both known and unknown, EVEN
IF ARISING FROM THE NEGLIGENCE OF
THE RELEASES [sic] or others, and assume
FULL responsibility for my participation; and

4. I, for myself, and on the behalf of my heirs,
assigns, personal representatives and next of
kin, HEREBY RELEASE AND HOLD HARM-
LESS Bill’s Dek Hockey and Beach Volleyball,
Bill’s Golfland, Inc., their officers, officials,
agents and/or employees, other participants,
owners and lessors or [sic] the premises used to
conduct the event (“Releasees”) WITH
RESPECT TO ANY AND ALL INJURY, DIS-
ABILITY, DEATH, or lose [sic] or damages to
person or property, WHETHER ARISING
FROM THE NEGLIGENCE OF THE
RELEASEES OR OTHERWISE.

(Def.’s Ex. E).
During the warm up period prior to the start of the game,

Defendant Dan Zahorchak (“Defendant”) hit a slap shot,
causing the ball to sail over the side boards and strike
Plaintiff in the eye, causing permanent blindness in her
right eye.

Plaintiff ’s complaint sounded in a single count of negli-
gence against the Defendant player. Thereafter, Defendant
filed the subject motion for summary judgment, arguing that
Plaintiff ’s claim was barred by waiver, the “no duty” rule,
and assumption of risk. After argument, this Court granted
Defendant’s motion and dismissed Plaintiff ’s complaint with
prejudice.

I.
Under the “no duty” rule, “operators of a baseball stadi-

um, amusement park, or other such amusement facilities
have no duty to protect or to warn spectators from ‘common,
frequent, and expected’ risks inherent in the activity.”
Romeo v. Pittsburgh Assocs., 2001 Pa.Super. 343, 787 A.2d
1027, 1030. “Individuals attending these types of activities
are deemed to anticipate such obvious risks and therefore
assume them.” Id.

The Superior Court’s recent opinion in Loughran v. The

Phillies, 2005 Pa.Super. 396, 888 A.2d 872, is directly appli-
cable to the case before me. In Loughran, the plaintiff was
injured when the Phillies’ centerfielder, upon catching the
last out at the top of the seventh inning, threw the ball into

the centerfield stands, striking the plaintiff in the eye.
Although the plaintiff had argued that the player’s throw
could not be expected, nor was it even part of the game
because the third out had been made and the inning was
over, the Superior Court disagreed, stating:

When determining what is [a] “customary” part of
the game, it is our opinion that we cannot be limit-
ed to the rigid standards of the Major League
Baseball rule book; we must instead consider the
actual everyday goings on that occur both on and
off the baseball diamond; we must consider as
“customary” those activities that although not
specifically sanctioned by baseball authorities,
have become as integral a part of attending a game
as hot dogs, cracker jack, and seventh inning
stretches. Fans routinely arrive early for batting
practice in hopes of retrieving an errant baseball as
a souvenir, and fans routinely clamor to retrieve
balls landing in the stands via home runs or foul
balls. Although not technically part of the game of
baseball, those activities have become inextricably
intertwined with a fan’s baseball experience, and
must be considered a customary part of the game.
Similarly, both outfielders and infielders routinely
toss caught balls to fans at the end of an inning.

Id. at 875-76. Because the centerfielder’s toss was a custom-
ary part of the game, the Loughran Court affirmed the trial
court’s grant of summary judgment.

In the case before me, Plaintiff sustained her injuries
during the warm up period before the start of the deck hock-
ey game. At oral argument, Plaintiff attempted to distinguish
the facts in this case from those in Loughran on two grounds:
first, that the “no duty” rule applies only during the game,
not before; second, that while baseballs commonly leave the
field of play, deck hockey balls do not. As to Plaintiff ’s first
argument, this Court sees nothing in the Loughran opinion
that would suggest that the “no duty” rule should apply only
after the first pitch of the game is thrown, but not, for exam-
ple, during batting practice before a baseball game.
Likewise, warming up before a game would appear to be a
customary part of virtually any sport, and is certainly a cus-
tomary part of a physically demanding sport such as deck
hockey; thus the “no duty” rule would apply to bar Plaintiff ’s
claim here.

Plaintiff ’s second argument is equally unpersuasive. In
Plaintiff ’s brief in opposition, she argued that although
“Plaintiff conceded that…she had seen balls leave the rink
during games and had seen balls leave the end of the rink
during warm-ups, she never testified that she had seen balls
go over the side boards during warm-ups. As a result, there
is nothing ‘common, frequent, or expected’ about the man-
ner by which she was injured.” (Pl.’s Br. in Resp. at 8).
Pennsylvania courts have held that a plaintiff ’s ignorance of
an inherent risk is irrelevant, charging even first-time spec-
tators with “neighborhood knowledge” of the inherent risks
of the game. Schentzel v. Philadelphia Nat’l League Club,
173 Pa.Super. 179, 96 A.2d 186 (1953). It seems obvious that
if it is common, frequent, and expected for errant balls to
find their way into the stands (and particularly into the
players’ bench) during games; it is equally common, fre-
quent, and expected for these balls to reach these areas dur-
ing the warm up period. The proximity of the players’ bench
to the rink, the lack of protective fencing, and the nature of
the game itself all strongly suggest that the precise circum-
stances that caused Plaintiff ’s injuries were an inherent
risk of spectating near the players’ bench at a deck hockey
game.
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II.
It would also appear that the exculpatory clause in the

waiver Plaintiff signed one week before the accident
would cover the circumstances which caused Plaintiff ’s
injuries. Exculpatory clauses are generally not favored in
Pennsylvania, and therefore must spell out with the
utmost particularity the intention of the parties. Topp

Copy Prods. v. Singletary, 533 Pa. 468, 471, 626 A.2d 98, 99
(1993). Such clauses must be strictly construed against
the drafter. Id.

Plaintiff signed this waiver after referees approached
her the week before the accident. These referees explained
that Plaintiff could not sit on the players’ bench without
signing the waiver. Wishing to be permitted to sit on the
players’ bench, Plaintiff voluntarily signed the waiver.
Plaintiff also provided a team name in the corresponding
space.

Plaintiff argues that the use of the term “participate” in
the introduction to the waiver is ambiguous, and therefore
must be construed against the Defendant who seeks to
enforce the exculpatory clause. Plaintiff asserts that she was
merely spectating from the players’ bench, and was not
“participating.”

Given the circumstances under which the Plaintiff signed
the waiver and sustained her injuries, this Court disagrees
with Plaintiff ’s argument. Plaintiff was required to sign the
waiver because she was sitting on the players’ bench, a space
in close proximity to the playing area which is far less pro-
tected than the stands intended for spectators. This bench is
used by players during deck hockey games. Although
Plaintiff was not wearing pads and carrying a stick, it hard-
ly seems possible for the Plaintiff to maintain that she was
not, as the waiver describes, “participating in any way.”
Plaintiff cannot sit so close to the field of play in a space
intended only for participants without being considered a
participant at some level.

Accordingly, this Court’s order granting Defendant’s
motion for summary judgment and dismissing Plaintiff ’s
complaint with prejudice should be affirmed.

DATE FILED: March 13, 2006

William Roney v. Glenn Engineering,
Port Vue Plumbing, North Versailles

Township Sewer Authority,
North Versailles Township, Gina Buzzard,

and Prior Owners of Residence
(Ronald B. Heinicka, Paula Heinicka,

Richard E. Heinicka & Barbara Heinicka)

Gina Buzzard v.
North Versailles Township Sewer Authority,

North Versailles Township and
Port Vue Plumbing, Inc.

Statute of Repose—Township Permits—Improvement to

Real Property

1. Township approved the initial construction of homes
and issued permits to the builder more than 12 years prior to
the lawsuit.

2. Preliminary objections filed by the Township were
based, inter alia, on the statute of repose.

3. The Township is not protected by the statute of repose
since it is not a”builder.”

(Mary Ann C. Acton)

John J. Zagari for Plaintiff.
P. Brennan Hart for Glenn Engineering.
Jennifer K. Mason for North Versailles Township.
Donald J. McCormick for North Versailles Sewer Authority.
David Raves for Port Vue Plumbing, Inc.
John J. Myers for Ronald, Paula, Richard & Barbara Heinicka.
James Harvey for William and Jane Roney.
Kenneth G. Scholtz for Gina Buzzard.

GD 05-3833 and GD 05-4105 Consolidated. In the Court of
Common Pleas of Allegheny County, Pennsylvania, Civil
Division.

MEMORANDUM IN SUPPORT OF ORDER
Friedman, J., March 15, 2006—Defendants Port Vue

Plumbing, Inc., Glenn Engineering and North Versailles
Township filed Preliminary Objections to the Complaints
filed in the captioned consolidated cases. Most of the objec-
tions were decided in Court after oral argument. However,
one issue was taken under advisement, whether the
Township is protected from one aspect of the lawsuit by the
statute of repose.

The facts pertinent to this issue involve the alleged negli-
gence of the Township in approving the initial construction
of homes and issuing permits to the builder, given the geo-
logical problems at the site. The Township argued that since
that approval occurred much more than 12 years prior to the
filing of the instant action, there was no longer a viable cause
of action against it.1

The pertinent language of the Pennsylvania Statute of
Repose is found in 42 Pa.C.S.A. §5536(a), fully quoted below:

(a) General rule.–Except as provided in subsection
(b), a civil action or proceeding brought against
any person lawfully performing or furnishing the
design, supervision or observation of construction,
or construction of any improvement to real prop-
erty must be commenced within 12 years after
completion of construction of such improvement to
recover damages for:

(1) Any deficiency in the design, planning, super-
vision or observation of construction or construc-
tion of the improvement.

(2) Injury to property, real or personal, arising out
of any such deficiency.

(3) Injury to the person or for the wrongful death
arising out of any such deficiency.

(4) Contribution or indemnity for damages sus-
tained on account of any injury mentioned in para-
graph (2) or (3).

There are no Pennsylvania cases exactly on point. The
cases that have been reported seem for the most part to
involve products liability matters where the manufactur-
er of a product seeks the protection of the statute of
repose.

The U.S. District Court for the Eastern District of
Pennsylvania, in Vasquez v. Whiting Corp., 660 F.Supp. 685
(1987), reviewed the legislative history and the policy rea-
sons for the existence of the statute of repose as stated by the
Pennsylvania Supreme Court in a context other than prod-
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ucts liability.2 That discussion is useful here and is quoted in
pertinent part below, with many citations omitted:

B. Legislative History

The present statute of repose became effective in
1978 and is substantially a reenactment of its pred-
ecessor statute. Like similar legislation in a major-
ity of states, the statute was enacted in the 1960s as
a result of the lobbying efforts of the American
Institute of Architects, the National Society of
Professional Engineers, and the Associated
General Contractors. Although the legislative his-
tory of the statute is not conclusive, there is at least
some evidence suggesting that the legislature’s
intent was to protect only architects, engineers and
contractors. There is no legislative history, howev-
er, that suggests the statute of repose would bar
suits against manufacturers.

C. Policy Considerations

The Pennsylvania Legislature clearly has made a
policy choice to insulate from liability certain
classes of persons. The Legislature has not decided
to protect all parties from suit once twelve years
have elapsed. As the Pennsylvania Supreme Court
has noted, “[t]he Legislature can rationally con-
clude that the conditions under which builders
work are sufficiently difficult that limitations
should be placed on their liabilities, but not on the
liabilities of suppliers.” The [Pennsylvania
Supreme] Court continued:

Suppliers, who typically produce items by the
thousands, can easily maintain high quality-
control standards in the controlled environment
of the factory. A builder, on the other hand, can
pre-test his designs and construction only in
limited ways—actual use in the years following
construction is their only real test….

In the instant case, the Township, having taxing authori-
ty, can hire people to perform its various duties, such as the
ones in question here. The situation of the Township is there-
fore more similar to that of “suppliers” than to that of “a
builder,” under the Supreme Court’s discussion quoted
above. There is no reason to assume the Legislature intend-
ed to extend the statute of repose to a Township given that
there are no exceptional difficulties beyond the control of
the Township.

There is also a case in the U.S. District Court for the
Southern District of Mississippi which is virtually on all
fours with this one, Scheinblum v. Lauderdale County Board

of Supervisors, 350 F.Supp. 2d 743 (2004). In Scheinblum, the
federal district court held, inter alia, that negligent perform-
ance of governmental duties (the approval of subdivision
plans and maps that violated county regulations) is not cov-
ered by the statute of repose as “a subdivision map does not
constitute an improvement to real property.” (Emphasis
added.) 350 F.Supp. 2d at 747. The Mississippi statute at
issue is similar to that of Pennsylvania’s, although the time
period in Mississippi is only six years whereas in
Pennsylvania it is twelve.

Based on the foregoing, the Court concludes that the
Township is not protected from suit by the statute of repose.

This ruling does not affect any issues related to govern-
mental immunity.

See Order filed herewith.
BY THE COURT:
/s/Friedman, J.

DATED: March 15, 2006

ORDER OF COURT
AND NOW, to-wit, this 16th day of March 2006, regarding

the Preliminary Objections of Defendants Glenn
Engineering and Port Vue Plumbing to the captioned
Complaints, it is hereby ORDERED as follows:

1. Plaintiff Roney agrees to strike paragraphs 25(q)
and 26(3) of his Complaint.

2. The Preliminary Objections of Defendants Port
Vue Plumbing and Glenn Engineering to Count
V[I] (breach of warranty) and Count VII (third-
party beneficiary) in the Roney Complaint are
OVERRULED.

3. As to the Preliminary Objections of Defendant
North Versailles Township in the nature of a
demurrer to Count III of the Buzzard Complaint
and Count IV of the Roney Complaint, based upon
the statute or repose, said Preliminary Objections
are OVERRULED for the reasons set forth in the
accompanying Memorandum in Support of Order.

It is further ORDERED that Defendants file Answers to
the Roney Complaint at GD 05-3833 and to the Buzzard

Amended Complaint at GD 05-4105 within 30 days of the
date of this Order.

BY THE COURT:
/s/Friedman, J.

1 A statute of limitations governs the time within which legal
proceedings must be commenced after a cause of action
accrues, whereas a statute of repose limits the time in which
an action may be brought, unrelated to the accrual of any
cause of action.

2 The Vasquez Court also considered the policy reasons
behind 402A and concluded that the Pennsylvania Supreme
Court would disagree with the Pennsylvania Superior Court
holdings and would not include manufacturers in the group
protected by the statute of repose.

Jennie Vacca a/k/a Jennie M. Teolis v.
W.T. Kratovil, Inc.

Action to Quiet Title—Satisfaction of Mortgage—Mortgages

Unclaimed for Twenty Years or More

1. Plaintiff and her deceased ex-husband borrowed
$4,000 from Defendant in 1963 to pay for a lot on which they
were building a home in Mt. Lebanon.

2. The mortgage was recorded, but never satisfied, even
though Plaintiff testified that the mortgage was satisfied
from the proceeds of the sale of their Penn Hills home.

3. Where a mortgage is unclaimed and unrecognized for
twenty years, there is a presumption that the mortgage has
been paid.

(Mary Ann C. Acton)

Martin J. Hagan for Plaintiff.
Daniel L. Sautel for Defendant.

No. GD 03-19223. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.
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OPINION
O’Brien, J., March 16, 2006—Defendant has appealed

from the denial of its Motion for Post-Trial Relief and entry
of judgment.

I. PROCEDURAL HISTORY
Plaintiff filed a Complaint in Action to Quiet Title on

October 1, 2003. Thereafter, the parties filed various respon-
sive pleadings. On May 27, 2004, plaintiff filed a Motion for
Summary Judgment. Defendant filed a Brief in opposition
thereto on July 1, 2004. After argument, on August 30, 2004,
the undersigned denied plaintiff ’s Motion for Summary
Judgment.

On June 28, 2005, the case proceeded nonjury before
the undersigned. On July 6, 2005, the Court ordered as
follows:

1. Judgment is entered in favor of Plaintiff Jennie
Vacca a/k/a Jennie M. Teolis and against Defendant
W.T. Kratovil, Inc. on Plaintiff ’s Action to Quiet
Title. Pursuant to such judgment:

A. Defendant W.T. Kratovil, Inc. shall promptly
satisfy of record the mortgage recorded in the
Recorder of Deeds Office of Allegheny County,
Pennsylvania in Mortgage Book Volume 4453,
page 501, and shall deliver proof of such satis-
faction to Plaintiff ’s attorney.

B. Plaintiff Jennie Vacca a/k/a Jennie M.
Teolis is entitled to receive all monies current-
ly being held in the escrow account that was
established by Stewart Title Guaranty
Company on or around April 25, 2003 pending
the resolution of the dispute between Plaintiff
and Defendant, as such escrow account is
more fully described in Paragraph 13 of the
Complaint filed in this action. Defendant W.T.
Kratovil, Inc. is barred from asserting any fur-
ther any further right, lien, title or interest in
such escrow account.

2. Judgment is entered in favor of Plaintiff Jennie
Vacca a/k/a Jennie M. Teolis and against Defendant
W.T. Kratovil, Inc. on Defendant’s Counterclaim for
money damages and attorneys fees in connection
with the bond that accompanied the above-
described mortgage.

Defendant filed a Motion for Post-Trial Relief on July 18,
2005. Argument was held on December 12, 2005. On
December 21, 2005, the Court denied defendant’s motion.
Defendant, filed an appeal to the Superior Court, on January
6, 1006, from the denial of its Motion for Post-Trial Relief
and entry of judgment.

II. FACTS
In 1963 the plaintiff was married to Vincent Teolis and

lived in Penn Hills Borough. (T-4) In February of 1963 the
Teolises entered into an agreement of sale to purchase a lot
in Mt. Lebanon Township. See Trial Exhibit 1. On February
19, 1963, they entered into an agreement, with defendant to
construct a home on the lot. See Trial Exhibit 2. The
Teolises took title to the lot by deed dated March 15, 1963.
See Trial Exhibit 3. On March 18, 1963, they borrowed
$4,000 from defendant to pay for the lot.1 The terms of the
loan were contained in a bond that was secured by a mort-
gage on the property.2 The principal amount of $4,000, with
interest at the rate of 6% per annum, became payable with-
in three months from the date of the bond and mortgage,
i.e. June 18, 1963.3 The mortgage was recorded on April 8,
1963. See Trial Exhibit 4. On June 27, 1963, the Teolises

sold their Penn Hills residence for $17,200.00. See Trial
Exhibit 5.

The Teolises divorced and on March 14, 1973, Vincent
Teolis conveyed his interest in the Mt. Lebanon property
to plaintiff.4 On March 23, 2003, plaintiff entered into an
agreement of sale to sell the Mt. Lebanon property. A
title examination disclosed that the mortgage had never
been satisfied of record.5 (T-12) Vincent Teolis is
deceased. (T-16)

At trial, plaintiff testified that she and her former hus-
band borrowed the $4,000 from defendant because they were
waiting for the proceeds from the sale of their Penn Hills
property. (T-8,9) Repayment was to be as soon as the house
was sold because they wanted defendant to start building
their house on the Mt. Lebanon property. (T-9)

After the sale of the Penn Hills property, the Teolises
deposited the proceeds in the bank. (T-10) Plaintiff recalled
her husband’s writing a check for $4,000.00 to Mr. Kratovil
because he showed it to her to let her know that they would
finally be moving to Mt. Lebanon. (T-10,11) After the
Teolises moved into their new home, Mr. Kratovil came over
to see the house. He did not mention that the $4,000 was
unpaid. (T-11) During the next 42 years, neither Vincent
Teolis nor plaintiff received any demand or notice from
defendant concerning any alleged nonpayment of the mort-
gage loan. (T-12) The bank was unable to go back that far to
look for the check and plaintiff did not retain any bank state-
ments from that time period. (T-22)

W.T. Kratovil is the president and sole shareholder of
defendant corporation. (T-33) He started the business in
1960. (T-35) The corporation had a policy of lending up to
$5,000, with the corporation taking a mortgage. The sales
manager, Bill Pritchard, handled that part of the transaction.
(T-36) Kratovil testified that when Pritchard died fifteen
years before trial, a lot of defendant’s records “went with
him.” (T-45) Defendant had no records to show that the
Teolises did not pay the debt. (T-46) He did not have the note
the couple signed, nor any evidence that payment had been
requested of the couple.

Kratovil did not recall meeting the Teolises or being at
their home. (T-35) The only “evidence” defendant presented
as to non-payment was Kratovil’s testimony that he had
never received a payment from the Teolises. (T-37) He
claimed that if a payment had been sent, he would have
received it because all the mail came to him first. (T-38, 41)
Yet he testified that in 1963 he shared his office with a sales
manager, two salesmen, three secretaries and a foreman. (T-
41) Kratovil also stated that if he had received payment, the
mortgage would have been satisfied.

III. ISSUES
The following issues were raised by defendant in support

of its Motion for Post Trial Relief:

A. Whether the Court erred in determining the
plaintiff met her burden of proof that the mortgage
was paid.

B. Whether the evidence was insufficient to sup-
port the judgment.

C. Whether the verdict was against the weight of
the evidence.

IV. DISCUSSION
The mortgage in the instant case was entered into forty

years before plaintiff filed her Complaint in Action to Quiet
Title. There is a long established presumption that a mort-
gage that has gone unclaimed and unrecognized for twenty
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years has been paid. See Corn v. Wilson, 75 A.2d 530 (Pa.
1950). The presumption of payment is a strong one and is
favored in law as tending to the repose of society, the protec-
tion of the debtor and the discouragement of stale claims.
See Northeast Alumni Building and Loan Association v.

Schreiber, 158 A.2d 773 (Pa. 1960).

The presumption of payment is a rule of evidence which
reverses the ordinary burden of proof and makes it incum-
bent upon the creditor to prove, by a preponderance of the
evidence, that the debt was not paid. The burden may be met
by direct testimony as to nonpayment, or by proof of circum-
stances tending to negate the likelihood of the claim’s having
been satisfied and explaining the delay of the creditor in
attempting to enforce it. See In re Grenet’s Estate, 2 A.2d
707, 708 (Pa. 1938).

Until the passage of twenty years, it is the burden of the
debtor to prove payment. After the passage of twenty years,
it is the burden of the creditor to establish nonpayment. See
Rosenbaum v. Newhoff, 152 A.2d 763 (Pa. 1959). No lapse of
time will render the presumption of payment so conclusive
that it may not be rebutted. The presumption increases in
strength, however, after, the passage of the first twenty
years. See Engemann v. Colonial Trust Company, 105 A.2d
347, (Pa. 1954). Furthermore, where “there has been a lapse
of more than thirty years, it is, in legal effect, so well nigh
conclusive as to require the very clearest and most explicit
kind of proof to dislodge it.” See In re Frey’s Estate, 21 A.2d
23, 25 (Pa. 1941).

Defendant’s case was based on the testimony of its presi-
dent and sole shareholder, W.T. Kratovil. (T-33) The gist of
his testimony was that he must never have received a pay-
ment from the Teolises because if they had remitted pay-
ment, he would have received it and satisfied the mortgage.
(T-37,38) Kratovil maintained that all the mail came to him
first. (T-41) However, in 1963, he shared an office with seven
others. (T-41) Kratovil did not have the note which the
Teolises signed. (T-42) The sales manager handled the loans
and mortgages. (T-36) Defendant failed to offer satisfactory
evidence to rebut the presumption of payment and further
failed to sufficiently account for its delay in acting to collect
the alleged indebtedness. Defendant did not produce a bond,
note, or other instrument on which the claim rested. He did
not even have a recollection of personally meeting the
Teolises. (T-35)

V. CONCLUSION
Defendant failed to prove, even by a preponderance of

the evidence, that the mortgage had not been paid. Judgment
in favor of the plaintiff was therefore entered.

BY THE COURT:
/s/O’Brien, J.

1 See paragraph 3 of plaintiff ’s Complaint, which was admit-
ted by defendant.

2 See paragraph 4 of plaintiff ’s Complaint, which was admit-
ted by defendant.

3 See paragraph 5 of both plaintiff ’s Complaint and defen-
dant’s Answer.

4 See paragraph 8 of plaintiff ’s Complaint, which was admit-
ted by the defendant.

5 See paragraph 10 of plaintiff ’s Complaint, which was
admitted by the defendant.

Universal Underwriters Insurance Co.
a/s/o Watson Chevrolet Oldsmobile and

Motors Insurance Corporation a/s/o
Watson Chevrolet Oldsmobile v.

A. Richard Kacin, Inc.,
Masco Interiors, Inc.,
Bassett Masonry Inc.,

Beacon Construction Company, Inc.
and Priester Glass & Mirror

Waiver of Subrogation—Standard Form of Agreement

Between Owner and Contractor—Multiplicity of Issues on

Appeal

1. The insurer’s claim for its coverage of property dam-
age for a collapsed wall caused by a rainstorm was subject to
the provisions of the agreement between the owner and con-
tractor.

2. The waiver of subrogation contained in the Standard
Form of Agreement between owner and contractor was
enforceable as a matter of contact law and was broad enough
to cover the entire claim paid by the insurer.

3. Where 16 separate issues are raised on appeal, a rebut-
table presumption arises that none of them has merit.

(Mary Ann C. Acton)

Gregory M. Patient and Jeffrey C. Sotland for Plaintiffs.
Stuart H. Sostmann for A. Richard Kacin, Inc.
John L. Kwasneski for Bassett Masonry, Inc.
William R. Haushalter for Masco Interiors, Inc.
Susan D. Garrard for Beacon Construction Company, Inc.
Edward A. Priester for Priester Glass & Mirror.

No. GD 03-25834. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
O’Reilly, J., March 22, 2006—This matter involves my

granting, on February 14, 2005, a Motion for Partial Summary
Judgment filed by the Defendant, A. RICHARD KACIN, INC.
(“KACIN”) and joined in by the Defendant, BASSET MASON-
RY, INC. (“BASSETT”). They were the general contractor and
the sub-contractor, respectively, for the work to be performed
at Watson Chevrolet Oldsmobile. The Plaintiffs, UNIVERSAL
UNDERWRITERS INSURANCE CO. and MOTORS INSUR-
ANCE CORPORATION, collectively “UNIVERSAL,” are the
insurance companies for Watson Chevrolet Oldsmobile
(“WATSON”). UNIVERSAL filed this action wherein they
alleged negligence of KACIN and BASSETT in the construc-
tion and design of a portion of WATSON’s building that is used
for its automobile dealership.

The complaint filed by UNIVERSAL states that a rain
storm occurred on or about July 25, 2002, which resulted in
the collapse of a wall of WATSON’s building that was then
under construction. UNIVERSAL contends that KACIN and
BASSETT were negligent in designing, planning, contract-
ing and building that wall of the dealership. (See, Amended
Complaint, ¶¶ 12 & 13). UNIVERSAL paid WATSON under
its insurance policies, and is now seeking those monies from
KACIN and BASSETT in this subrogation action.

KACIN and BASSETT filed responses to the
UNIVERSAL’s complaint, and in particular, relied on the
written contract that they had with WATSON. (See, Exhibit
“A” of KACIN’s Motion for Partial Summary Judgment,
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being the “Standard Form of Agreement between Owner and
Contractor, AIA Document Number A111 and General
Conditions of the Contract for Construction, AIA Document
Number A201”). As support for its motion, KACIN contend-
ed that the contract contained a “waiver of subrogation” pro-
vision, which operates to bar any right of recovery by UNI-
VERSAL in this action. Specifically, KACIN points to
paragraphs 11.3.7 & 11.3.5, which are as follows:

1) 11.3.7

11.3.7 Waivers of Subrogation. The Owner and
Contractor waive all rights against (1) each other
and any of their subcontractors, sub-subcontrac-
tors, agents and employees, each of the other, and
(2) the Architect, Architect’s consultants, separate
contractors described in Article 6, if any, and any of
their subcontractors, sub-subcontractors, agents
and employees, for damages caused by fire or other
perils to the extent covered by property insurance
obtained pursuant to this Paragraph 11.3 or other
property insurance applicable to the Work, except
such rights as they have to proceeds of such insur-
ance held by the Owner as fiduciary. The Owner or
Contractor, as appropriate, shall require of the
Architect, Architect’s consultants, separate con-
tractors as described in Article 6, if any, and the
subcontractors, sub-subcontractors, agents and
employees of any of them, by appropriate agree-
ments, written where legally required for validity,
similar waivers each in favor of other parties enu-
merated herein. The policies shall provide such
waivers of subrogation by endorsement or other-
wise. A waiver of subrogation shall be effective as
to a person or entity even though that person or
entity would otherwise have a duty of indemnifica-
tion, contractual or otherwise, did not pay the
insurance premium directly or indirectly, and
whether or not the person or entity had an insur-
able interest in the property damage.

(Emphasis Supplied).

AND

2) 11.3.5

11.3.5 If during the Project construction period the
Owner insures properties, real or personal or both,
adjoining or adjacent to the site by property insur-
ance under policies separate from those insuring
the Project, or if after final payment property
insurance is to be provided on the completed
Project through a policy or policies other than
those insuring the Project during the construction
period the Owner shall waive all rights in accor-
dance with the terms of Subparagraph 11.3.7 for
damages caused by fire or other perils covered by
this separate property insurance. All separate poli-
cies shall provide this waiver of subrogation by
endorsement or otherwise.

(Emphasis Supplied).

KACIN and BASSETT argued that there was an express.
waiver of any claims for subrogation to the extent those
claims are covered by insurance. They relied on the case of
Penn Avenue Place Associates v. Century Steel Erectors,

Inc., 798 A.2d 256 (Pa.Super. 2002). The facts and issue in
that case are practically identical, and further, the contract
provision for waiver pro-vision in the case sub judice are
identical, and are emphasized in the above quoted portion of

the contract.
In Penn Avenue, a fire occurred in a building owned by

Penn Avenue Associates, who had contracted with a general
contractor (PJ Dick) for renovations. While work was being
performed by subcontractors, a fire developed, causing dam-
age to the structure. The insurance carrier paid Penn
Avenue Associates, and then sought reimbursement from the
general contractor and the subcontractors. The contract
between Penn Avenue Associates and PJ Dick contained the
waiver of subrogation provision, being 11.3.7 of the Standard
Form of Agreement between Owner and Contractor. Id. at
260. On preliminary objections of the general contractor and
the subcontractors, the complaint was dismissed.

On appeal, the Pennsylvania Superior Court held that
waivers of subrogation are enforceable since they are a mat-
ter of contract law. Additionally, with respect to the argu-
ment that damage to parts of the structure not within the
scope of the work to be performed are not covered by the
waiver, the Superior Court disagreed. Instead, the Superior
Court found that paragraph 11.3.7 of Standard Form agree-
ment was “broad… (and that the) entire claim paid by the
insurer as a result of the fire damage is subject to the waiv-
er of subrogation clause.” Id. at 260.

I found that the facts herein and the issue addressed in
Penn Avenue were identical. Most noteworthy was the fact
that the same Standad Form agreement was used, which con-
tained the identical waiver of subrogation provision.

UNIVERSAL filed its statement of matters complained of
on appeal. There, it lists 16 separate issues, all of which relate
to my reliance on Penn Avenue and the analysis of the waiv-
er of subrogation provision. Moreover, such a multiplicity of
purported “issues” is favored by our Courts, and raises a
rebuttable presumption that none of them has merit. See,
Estate of Lakatosh, 656 A.2d 1378 (Pa.Super. 1995). See also,
Kanter v. Epstein, 866 A.2d 394 (Pa.Super. 2004). Accordingly,
I need not address such numerous issues, since they all relate
to Penn Avenue which is the basis of my decision.

BY THE COURT:
/s/O’Reilly, J.
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C A P S U L E  S U M M A R I E S

In the Interest of: T.S.W.
Dependent Child—OCYF per diem for College Expenses—

No Need Shown—Request Denied

1. T.S.W. was in foster care since November 13, 1991. In
May 2005 she graduated from high school and was accepted
at La Roche College where she began classes as a full-time
student in August 2005.

2. T.S.W. signed an Affidavit requesting the court to retain
jurisdiction and therefore is a “child” eligible for services
until age twenty-one as she was adjudicated dependent prior
to reaching eighteen, remains engaged in a course of instruc-
tion or treatment and requested the court to retain jurisdic-
tion per 42 Pa.C.S.A. §6302(3).

3. In a Superior Court Memorandum Opinion, In Re S.J.,

filed on April 28, 2005, J.S.16029/05, No. 1593 WDA 2004, the
Court held that a “course of instruction” did include attend-
ing college and affirmed the trial court’s opinion in a non-
precedential opinion.

4. The issue before the court was whether eligibility alone
is sufficient to require the Office of Children, Youth and
Families (OCYF) to pay T.S.W. a per diem stipend if she has
no financial need.

5. The testimony of the Rev. John Matsco, the Director of
Financial Aid for La Roche College indicated that T.S.W.
received scholarships and grants for the first semester total-
ing $14,550 while tuition, room and board and fees totaled
$12,252 for the semester.

6. T.S.W. testified that she was also working part time.

7. The testimony of David Powell, Case Manager from the
Transitions to Success Program for the Holy Family Institute was
that T.S.W. was a self-sufficient and goal oriented young woman
who met all of the criteria for participation in the program.

8. Absent compelling circumstances a judge should follow the
decision of a colleague on the same court when presented with
the same set of facts. Yudacufski v. Commonwealth of

Pennsylvania, Department of Transportation, 499 PA. 605 (1983).

9. The trial court found that Yudacufski does not apply as
T.S.W. has not demonstrated need. She has sufficient money
to complete her education.

10. The trial court kept the case open, under the jurisdic-
tion of OCYF with six months reviews to assess T.S.W.’s
progress and to address any needs that may arise.

11. The trial court may consider monetary assistance in
the future should T.S.W. demonstrate a need.

(Mary Kay McDonald)

Alexis Samulski for Allegheny County Office of Children,
Youth and Families.
Shawn Gatto for T.S.W.

No. 2044-92. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Family Division-Juvenile Section.
Rangos, J., January 11, 2006.

In the Interest of: M.B., a Minor
Dependent Child—OCYF per diem for College Expenses—

Need Found—Payment Ordered

1. M.B.’s sister, S.B., is the guardian for M.B. and their
three siblings as their father is deceased and their mother
has drug dependency problems.

2. M.B.’s sister and guardian petitioned the trial court for
involuntary drug and alcohol treatment for M.B. on
December 16, 2004. Thereafter Children, Youth and Families
(CYF) became involved.

3. On December 27, 2004, following the filing of a juvenile
petition charging M.B. with terroristic threats and simple
assault due to allegations from his sister, M.B. entered into a
Consent Decree whereby he was not adjudicated delinquent
and he agreed to participate in anger management classes,
complete drug and alcohol counseling through CYF and
cooperate with CYF.

4. On January 18, 2005 CYF filed a dependency petition and
on January 28, 2005, M.B. was adjudicated dependent with con-
tinued placement at Pyramid Hickory Lodge with permission to
return home once outpatient therapy was in place.

5. In March 2005, M.B.’s Social Security payments ended and
the court ordered CYF to pay his sister foster care payments.

6. M.B. graduated from high school in June 2005. In
August 2005 at a review hearing the court determined that
M.B. was doing well, was continuing to live with his sister
and was enrolled at Community College of Allegheny County
for fall 2005.

7. At that hearing CYF requested closure of his case while
M.B. requested that he remain under CYF supervision until
age 21 and receive a college grant.

8. The trial court reviewed the facts and determined that
M.B. is continuing to live with his sister and siblings; he is
working two jobs and receives a grant to attend CCAC; his
sister earns $700-$800 per month plus receives Social
Security benefits for the younger children (ages 11, 15 and
16) of $2,500 per month; the rent is $1,000 per month plus
utilities; and the ages of the children caused increased
expenses for food and clothing.

9. Based upon all of the circumstances, the trial court
determined that M.B. was still a dependent child in need and
to enable him to make the transition to adulthood he would
benefit from completing his education.

10. The trial court ordered CYF to continue paying foster
care to M.B.’s sister, S.B., at either the college or foster care rate.

11. The trial court relied on the Superior Court’s decision
In Re S.J., 880 A.2d 16 (April 28, 2005) affirming an order by
Judge Ward to continue foster care payments in the form of a
grant to a child over 18 who was still dependent and in need.

12. While the decision of the Superior Court is a
Memorandum decision and nonprecedential, it is well settled
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that a judge should follow the decision of a colleague on the same
court when based on the same facts. Yudacufski v.

Commonwealth of Pennsylvania, Department of Transportation,

499 Pa. 605 (1983).

13. Judge Ward in In Re S.J. (Docket No. 1921-02) and
Judge Borkowski in In Re K.B. (Docket No. 2657-95) both
addressed the issue of the court’s authority to retain jurisdic-
tion over dependent children to age 21 and to order OCYF to
provide financial assistance to the dependent child and/or
the foster family where a financial need is proven.

14. The trial court found that the doctrine of coordinate
jurisdiction was applicable and concurred with its fellow
jurists’ legal analyses and conclusions.

(Mary Kay McDonald)

Wendy Vaupel Gallagher for Allegheny County Office of
Children, Youth and Families.
Stephen B. Dittmer for M.B.

No. 2837-04. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Family Division–Juvenile Section.
Mulligan, J., December 21, 2005.

In the Interest of: S.G., a Minor
Dependent Child—OCYF per diem for College Expenses—

Need Found—Payment Ordered

1. S.G. is an orphan who was found dependent in 1999. She
graduated from high school in June 2005 when she was 19.

2. S. G. requested that her dependency case remain open
while she was in college and that Children, Youth and Families
(CYF) continue paying foster care college assistance.

3. S.G. was accepted at La Roche College and received
grants and loans totaling $24,950 which covers her educa-
tional expenses.

4. S. G. was living in the dorms and wanted to live with A.E.
during vacations and breaks as she had nowhere else to live.

5. S.G. maintained a 3.5 grade point average in high
school and was enrolled in a program at La Roche College
which provided tutorial assistance.

6. A.E. is willing to participate in foster care certification
and, by the time of the hearing, a CYF caseworker had made
an initial visit to her home.

7. Fred Dukes, a pastor and an employee of Second
Chance, an agency that helps to transition high school stu-
dents to independent living and pursuing a career, testified
that S.G. is very motivated and that La Roche College has the
support systems that she needs.

8. Ahmad Yates, S.G.’s caseworker for six years, testified
that she has the drive and desire to do well but his concern
was her ability to follow through. He would want a release to
obtain copies of her transcripts and attendance at classes
and to visit her dorm.

9. Based upon the testimony (S.G. is an orphan with no

adult in her life to give her assistance while at college; she is
motivated and driven; her college provides educational and
other support; she found someone to provide a home for her;
and she is cooperative with CYF) the trial court found that
S.G. was still dependent and in need and would benefit from
continuing her education and receiving foster care at the col-
lege rate.

10. The trial court relied on the Superior Court’s decision
In Re S.J., 880 A.2d 16 (April 28, 2005) affirming an order by
Judge Ward to continue foster care payments in the form of a
grant to a child over 18 who was still dependent and in need.

11. While the decision of the Superior Court is a
Memorandum decision and nonprecedential, it is well set-
tled that a judge should follow the decision of a colleague on
the same court when based on the same facts. Yudacufski v.

Commonwealth of Pennsylvania, Department of Transpor-

tation, 499 PA. 605 (1983).

12. Judge Ward in In Re S.J. (Docket No. 1921-02) and
Judge Borkowski in In Re K.B. (Docket No. 2657-95) both
addressed the issue of the court’s authority to retain jurisdic-
tion over dependent children to age 21 and to order CYF to
provide financial assistance to the dependent child and/or
the foster family where a financial need is proven.

13. The trial court found that the doctrine of coordinate
jurisdiction was applicable and concurred with its fellow
jurists’ legal analyses and conclusions.

(Mary Kay McDonald)

Wendy Vaupel Gallagher for Allegheny County Office of
Children, Youth and Families.
Stephanie Traub for S.G.

No. 49-99. In The Court of Common Pleas of Allegheny
County, Pennsylvania, Family Division-Juvenile Section.
Mulligan, J., December 21, 2005.
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James C. Clifton, Charles and Lorrie
Cranor, Roy Simmons and

Mary Lisa Meier v.
Allegheny County

Kenneth Pierce and Stephanie Beechaum v.
Allegheny County,

Daniel Onorato, its Chief Executive,
and Deborah Bunn, its

Chief Assessment Officer
Real Estate Taxes—Base Year—Uniformity Clause of the

Pennsylvania Constitution

1. Both the General County and the Second Class County
Assessment Laws permit use of a base year market value in
assessing property.

2. In using a base year market value method, the county
does not need to take into account how market conditions
have affected properties within the county following the
base year.

3. Assessments governed by appeals are permitted to take
into account sales after the base year.

4. Use of a base year does not violate the Court’s prior rul-
ing, because the prior ruling was based on a fair market
value system not a base year system.

(Mark C. Coulson)

Ira Weiss, M. Janet Burkhardt, and Robert Max Junker for
Plaintiffs (GD 05-028638)
Donald Driscoll and Kevin Quisenberry for Plaintiffs (GD
05-028355)
Michael H. Woycik, George M. Janocsko, and John A. Mulroy

for Defendants (GD 05-028638)
Charles P. McCullough for Defendants (GD 05-028355)

GD 05-028638 and GD 05-028355. In the Court of Common
Pleas of Allegheny County, Pennsylvania, Civil Division.

OPINION AND ORDER OF COURT
Wettick, J., March 15, 2006—In these lawsuits, plaintiffs

have challenged the legality of Ordinance 45-05-OR, enacted
on October 18, 2005 amending Article 210 of the
Administrative Code (“Ordinance No. 45”), which provides
for the continued use, as a base year, of a countywide
reassessment conducted in 2001 for use in 2002 (hereinafter
referred to as the “2002 assessment”). Defendants
(“Allegheny County”) seek dismissal on the ground that the
complaints filed in these two lawsuits fail to state grounds
for relief. These preliminary objections are the subject of
this Opinion and Order of Court.

BACKGROUND
In 2001, the Office of Property Assessments through the

Chief Assessment Officer, employing a professionally devel-
oped and maintained Computer Assisted Mass Appraisal
(“CAMA”) system, performed an annual reassessment for
use in year 2002. The Chief Assessment Officer submitted a
Request for Certification to the Board of Assessment
Oversight. On January 8, 2002, the Oversight Board voted to
approve the Certification, and the Office of Property
Assessments proceeded to cause its clerks to provide the val-
ues of the objects of taxation contained in the Certification to
all taxing bodies within the County for use in the levying of

property taxes. Subsequently, on February 5, 2002, County
Council adopted ordinances that would have replaced the
2002 assessment that had been certified with an assessment
based on the lesser of (i) the assessed value of a property as
of December 31, 2001 or (ii) the assessed value of a proper-
ty as certified by the Oversight Board on January 8, 2002 for
use in 2002.

In an Opinion and Order of Court dated February 8, 2002,
entered in Miller v. Board of Property Assessment, Appeals

and Review of Allegheny County, 150 P.L.J. 78 (2002), aff ’d
822 A.2d 890 (Pa.Cmwlth. 2003), I ruled that County Council
lacked the authority to alter the January 8, 2002 certified
assessment; thus, the January 8, 2002 assessment was the
official assessment of Allegheny County for 2002. In this
February 5, 2002 Ordinance and in an earlier Ordinance also
adopted on February 5, 2002, County Council amended the
Administrative Code to provide for a countywide reassess-
ment every three years with the 2002 certified valuations
serving as the valuations for 2003, 2004, and 2005.1 Through
Ordinance No. 45, County Council amended the
Administrative Code to provide for the continued use of 2002
as a base year. This ordinance will apply to 2006 and to sub-
sequent years in the absence of additional amendments to
the Administrative Code.2

As a result of its continued use of 2002 as a base year, the
assessed values established by the Office of Property
Assessments for 2006 are based on a property’s fair market
value as of 2002. Thus, in setting the fair market values of
properties within Allegheny County for 2006 and subsequent
years, the Office of Property Assessments will not give any
consideration to the sales prices of properties sold after
2002. This means that the assessments for 2006 and subse-
quent years do not take into account changes in market val-
ues occurring after 2002 that are based on the market condi-
tions in the different neighborhoods of the County. For
example, under this base year system, the 2002 assessed
value of a property of $200,000 would not be increased by the
Office of Property Assessments for the 2006 assessment as a
result of a 2005 sale of this property for $400,000.3

CLAIMS OF PLAINTIFFS AND INTERVENORS

Pierce Complaint
The complaint filed at GD05-028355 (“Pierce

Complaint”) describes the plaintiffs as follows: Plaintiff
Kenneth Pierce owns his house in Braddock, PA. Through
the 2001 property reassessment, the assessed value of his
property increased from $5,000 to $32,500. He appealed. At
the appeal hearing, he was not permitted to introduce evi-
dence of the assessed value of other properties and there
were no recent sales of properties he could identify as com-
parable. Consequently, he succeeded in reducing the 2001
assessed value only to $25,500. The 2002 countywide
reassessment raised this property value to $27,900 where it
has remained through 2006. The assessed value was listed as
$14,200 in the uncertified countywide reassessment for the
2006 tax year, which the County posted on its website in
February 2005. However, his 2006 assessed value is
$27,900—this is based on the 2002 base year value. He
alleges that the uncertified value of $14,200 is far closer to
his property’s actual value given the deteriorated state of his
neighborhood. He is not aware of any appreciation of prop-
erty values in his neighborhood since 2002.

Plaintiff Stephanie Beechaum owns her home in the Hill
District neighborhood of Pittsburgh.4 Despite appealing the
assessed value placed on the property in 2002, she was
unable to reduce this assessment below the $29,000 assessed
value. She alleges that the $29,000 assessment is too high
because of the substantial degree of danger and deteriora-
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tion in her immediate neighborhood. She is not aware of any
recent sales of comparable properties in this neighborhood.
In March 2005, she was notified through the Allegheny
County Real Estate Website that the uncertified value of her
property for 2006 was $15,500, an amount closer to her prop-
erty’s actual value. Her assessed value for 2006 is $29,000-
this is based on the 2002 base year value. She is not aware of
any appreciation of property values in her neighborhood in
the thirty plus years she has resided there.

The specific objection of the Pierce plaintiffs to
Ordinance No. 45 is that Allegheny County has failed to
equalize the 2002 valuations to account for the significant
variations in real property appreciation/depreciation rates
between municipalities and neighborhoods within Allegheny
County since 2002.

The Pierce Complaint seeks the following relief:

32. There is no other adequate remedy at law.

Wherefore, by their conduct as above set out,
Defendants have acted contrary to the Uniformity
Clause of the Pennsylvania Constitution, Article 8,
Section 1, the Pennsylvania General County
Assessment Law, 72 P.S. §5020-101 et seq., Second
Class County Assessment Law, 72 P.S. §5452.1 et

seq. and Second Class County Charter Law, 16 P.S.
§6107-C(h)(8), the Allegheny County Home Rule
Charter and Administrative Code, and the Due
Process and Equal Protection Clauses of the
Fourteenth Amendment to the United States
Constitution as actionable by the federal Civil
Rights Act, 42 U.S.C. §1983.

This Court is requested to grant Plaintiffs
declaratory and injunctive relief and such addition-
al relief as is just and proper.

Clifton Complaint
The complaint filed at GD05-028638 (“Clifton

Complaint”) describes the plaintiffs as follows: James C.
Clifton is the owner of property situated in Wexford, PA. He
purchased the property on June 11, 2004 for $532,000. The
2005 assessed value of the property was $508,000.5 Public
records show that its 2002 assessed value was $425,400; at
the time he purchased the property, its 2004 assessed value
was $508,000; and the 2006 assessed value certified by the
County based on the 2002 base year system is $508,000.

Plaintiffs Charles and Lorrie Cranor purchased property
in the City of Pittsburgh on December 8, 2003 for $730,000.
Its 2005 assessed value was $730,000. Public records show
that its 2002 assessed value was $466,000; at the time they
purchased the property its 2003 assessed value was
$466,000; and its 2006 assessed value certified by the County
based on the 2002 base year system is $730,000.

Plaintiffs Mary Lisa Meier and Roy Simmons purchased
property in Mt. Lebanon on April 6, 2004 for $412,500. The
2005 assessed value was $412,500. Public records show that
its 2002 assessed value was $223,700; at the time they pur-
chased the property, its 2004 assessed value was $223,700;
and the 2006 assessed value certified by the County based on
the 2002 base year system is $412,500.6

The Clifton Complaint has three counts. Count I is
described as a count raising claims that the County has
exceeded its authority under the Home Rule Charter, the
Second Class County Charter Law, the General County
Assessment Law, and the Second Class County Assessment
Law. Count III is described as a count raising claims that the
County has violated this Court’s Opinion and Order in Sto-

Rox School District v. Allegheny County, 153 P.L.J. 193
(2005). The claims raised in these counts are consistent with

the headings describing these counts.
Count II is described as a count raising a claim that the

County has violated the Uniformity Clause of the
Pennsylvania Constitution. However, according to Plaintiffs’
Brief in Opposition to Preliminary Objections, plaintiffs are
raising two claims under Count II: (1) the base year system,
as enacted, violates the General County Assessment Law and
the Second Class County Assessment Law; these assessment
laws do not permit a base year system that provides no
method for expressing actual market value in terms of a base
year value; and (2) the County may not use 2002 as a base
year because its 2002 base year values include assessed val-
ues derived from an appeals process that considered sales
occurring after 2002.

The Clifton Complaint seeks the following relief:

WHEREFORE, Plaintiffs respectfully request this
Honorable Court enter an order:

A. Declaring that Defendant, Allegheny County,
exceeded its powers and functions with regard to
the assessment of real or personal property and
persons for taxation purposes by interfering with
the substantive rules governing the valuation of
property by professional assessors in violation of
the Second Class County Charter Law and the
Home Rule Charter of Allegheny County;

B. Declaring that Ordinance No. 45-05-OR violates
the General County Assessment Law and Second
Class County Assessment Law and is invalid inas-
much as it allows the Office of Property
Assessment to “revise and equalize the valua-
tions…as in its judgment may seem reasonable and
appropriate” and to employ methods of valuation in
addition to or in lieu of the three methods of valua-
tion proscribed by the General County Assessment
Law and Second Class County Assessment Law;

C. Declaring that Ordinance No. 45-05-OR is
invalid and unconstitutional in its entirety as it cre-
ates a system of valuation that will result in non-
uniformity of taxes upon the same class of subjects
in violation of the Pennsylvania Constitution;

D. Declaring that Ordinance No. 45-05-OR and the
actions of the County violate the Opinion and Order
of the Honorable Stanton Wettick, Jr. in the case of
Sto-Rox School District v. Allegheny County, dock-
eted at GD 05-009368;

E. Declaring that the certification by the Chief
Assessment Officer of the 2002 “base year” assess-
ment values as modified by subsequent appeals is
invalid and contrary to applicable law and shall be
of no force or effect whatsoever;

F. Directing the Chief Assessment Officer to certify
the 2006 assessment values as promptly as practi-
cable and in accordance with the provisions of the
Administrative Code as in effect immediately prior
to the enactment of Ordinance 45-05-OR;

G. Directing the County and its agents to take such
actions as are necessary to permit the Chief
Assessment Officer to fulfill her statutory duties
and to comply with any Order of this Court;

H. Enjoining the County and its agents from any
further violations of this Court’s Orders and from
interfering with or impeding the fulfillment by the
Chief Assessment Officer of her statutory duties;
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I. Directing the Defendant County to refrain from
the mailing of 2006 assessment notices pending
further Order of this Court;

J. Awarding counsel fees, interests, and costs to the
Plaintiff; and

K. Directing such other and further relief as may
be appropriate.

Intervenors
The Township of Upper St. Clair and the Upper St. Clair

School District have intervened in the proceedings at GD05-
028355. These taxing bodies allege that since 2002 they have,
through the appeal process, increased the assessed value of
numerous properties based on sales prices of sales occurring
after 2002. They contend that the County may not use its 2002
base year values because these values include assessment
appeals valuations that were based on sales occurring after
2002. They propose that the court adopt a 2005 base year.

LEGALITY OF ALLEGHENY COUNTY’S BASE YEAR
SYSTEM OF PROPERTY ASSESSMENT THAT DOES NOT

CONSIDER SALES AFTER 2002
As I previously discussed, Allegheny County’s 2002 base

year system of property assessment is based solely on the mar-
ket values of the properties within Allegheny County as of
2002. No consideration is given to sales occurring after 2002.
Plaintiffs contend that the General County and the Second
Class County Assessment Laws do not permit a county to adopt
a base year assessment system that does not take into account
market fluctuations occurring after the base year.7

Prior to and after 1982, §4(a) of the Second Class County
Assessment Law (72 P.S. §5452.4(a)) states that the Board of
Property Assessment, Appeals and Review shall have the
duty to make and supervise the making of all assessments
and valuations of all subjects of taxation in the county “as
required by existing law.” The existing law to which this pro-
vision refers is §402(a) of the General County Assessment
Law (72 P.S. §5020-402(a)) which, prior to and after 1982,
provides for assessors to value all objects of taxation
“according to the actual value thereof.”

As I will later discuss, counties were using a base year
assessment system prior to 1982. However, prior to 1982,
none of the assessment laws (i.e., the General County
Assessment Law, the First Class County Assessment Law, the
Second Class County Assessment Law, the Second Class A
and Third Class County Assessment Law, and the Fourth to
Eighth Class County Assessment Law) referred to the use of
a base year market value for arriving at actual value. In
1982, each of these assessment laws was amended to permit
the use of a base year market value.

The 1982 amendments to the Second Class County
Assessment Law added subsections a.1–a.3 to §4 (72 P.S.
§5452.4(a.1–a.3)). I have underlined the portions of these
new subsections, set forth below, that refer to a base year:

(a.1) The board shall assess real property at a value
based upon an established predetermined ratio
which may not exceed one hundred percent (100%)
of actual value. Such ratio shall be established and
determined by the board of property assessment,
appeals and review after proper notice has been
given. In arriving at actual value the county may
utilize the current market value or it may adopt a
base year market value.

(a.2) In arriving at actual value, the price at which
any property may actually have been sold, either in
the base year or in the current taxable year, shall
be considered but shall not be controlling. In arriv-

ing at the actual value, all three methods, namely,
cost (reproduction or replacement, as applicable,
less depreciation and all forms of obsolescence),
comparable sales and income approaches, must be
considered in conjunction with one another.

(a.3) The board shall apply the established prede-
termined ratio to the actual value of all real prop-
erty to formulate the assessment roll. (Emphasis
added.)

Similar provisions were added to the other assessment
laws, including the General County Assessment Law which
now provides in §402(a) (72 P.S. §5020-402(a)):

In arriving at actual value the county may utilize
either the current market value or it may adopt a
base year market value. In arriving at such value
the price at which any property may actually have
been sold either in the base year or in the current
taxable year, shall be considered but not be control-
ling. (Emphasis added.)

The amendments to each of the assessments laws defined
the term base year as follows:8

“Base year” shall mean the year upon which
real property market values are based for the most
recent county-wide revision of assessment of real
property, or other prior year upon which the market
value of all real property of the county is based. Real
property market values shall be equalized within the
county and any changes by the board shall be
expressed in terms of such base year values.

These 1982 amendments did not create the concept of the
use of a base year in arriving at actual value. To the con-
trary, these amendments gave explicit authority to the use of
a method of assessing real property that most counties were
apparently already using.

From court opinions in post-1982 litigation involving vari-
ous counties’ assessment systems, it is apparent that the fol-
lowing counties were using base years prior to 1982:
Armstrong County-1956; Carbon County-1969; Dauphin
County-1973; Erie County-1969; and Lancaster County-1962.9

Attached to this Opinion as Attachment 1* is a chart pre-
pared by the State Tax Equalization Board (www.steb.

state.pa.us) showing that as of 2005 the following counties
are still using pre-1982 base years: Blair (1958); Bucks
(1972); Butler (1969); Cambria (1972); Crawford (1971);
Forest (1974); Huntingdon (1978); Lackawanna (1973);
Lebanon (1972); Luzerne (1965); Washington (1981); Wayne
(1972); and Westmoreland (1972).

Since both the General County and the Second Class
County Assessment Laws specifically state, “In arriving at
actual value the county may utilize the current market value
or it may adopt a base year market value,” plaintiffs concede
that the County’s use of a base year method of assessing
property is permitted by state law. However, they contend
that the specific base year method of assessing property
which the County is using (a base year method that does not
consider post-2002 sales) violates both the General County
and the Second Class County Assessment Laws.

In support of this position, plaintiffs may be able to prove
the following: The County has been divided into approxi-
mately 2,000 residential neighborhoods. For the 2002 assess-
ment, the fair market values of the properties within each
neighborhood were based on recent sales within that neigh-
borhood.10 From 2002 to 2006, the property values have
been static in some of these 2,000 neighborhoods while they
have increased by perhaps as much as fifty percent in other
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neighborhoods. Furthermore, in the neighborhoods with the
lowest 2002 assessed values, it is more likely that actual val-
ues have not increased (or have increased only minimally)
from 2002 to 2006 and in neighborhoods with the highest
2002 assessed values, it is more likely that actual values have
increased significantly.

Since the market values of the properties in the 2,000
neighborhoods have not changed uniformly from 2002 to
2006, plaintiffs contend that the General County and Second
Class County Assessment Laws (and the remaining assess-
ment laws that do not apply to Allegheny County) do not per-
mit the use of a base year system that does not take into
account the market fluctuations in the different neighbor-
hoods occurring after the base year. They appear to contend
that a base year assessment system must operate as follows:
For each of the approximate 2,000 residential neighborhoods
into which the County has been divided, a determination
must be made as to the percentage by which property values
within the neighborhood have increased or decreased since
the base year. The base year values of each property within
the neighborhood must then be adjusted, based on the per-
cent of the increase or decrease in the neighborhood.

Consider, for example, a property located in
Neighborhood 107 which has a 2002 assessed value of
$400,000 and a property in Neighborhood in 216 which has
an assessed value of $60,000. In 2006, the Office of Property
Assessments determines that property values in
Neighborhood 107 have increased by twenty percent and
property values in Neighborhood 216 have increased by ten
percent. Consequently, the 2002 base value of the property in
Neighborhood 107 must be increased to $480,000, and the
2002 base value of the property in Neighborhood 216 must be
increased to $66,000.11

Plaintiffs state, without much explanation as to what this
means, that the provisions of the assessment laws permitting
a county to adopt a base year market value means only that
the County is entitled to have current values expressed as
base year values. Plaintiffs may be saying that the County,
instead of using the base year assessment scheme that I have
just described, may use the following base year assessment
scheme:

In 2006, the County must determine the percent by which
the properties throughout Allegheny County have increased
from 2002 to 2006. In addition, the County must determine
the percentage by which the properties within each neigh-
borhood have increased or decreased from 2002 to 2006.

If the actual value of the residential properties increased
throughout the County by twenty percent from 2002 to 2006,
the 2006 assessed values would be the same as to the 2002
assessed values for any neighborhoods in which the assessed
values increased by twenty percent. Where values increased
in a neighborhood by thirty percent, on the other hand, the
2006 assessed values of the properties in this neighborhood
would be increased by ten percent of the 2002 values, and
where the values in a neighborhood did not increase from
2002 to 2006, the 2006 assessed values would be reduced by
twenty percent of the 2002 values.

I disagree with plaintiffs’ contention that the provisions
of the assessment laws permitting the use of a base year
market value require a county to take into account how mar-
ket conditions have affected properties within the county fol-
lowing the base year.

The language of the assessment laws does not support
plaintiffs’ position. The term base year is defined as the year
upon which real property market values are based. The
General County and Second Class County Assessment Laws
state that in arriving at actual value, the county may utilize
“the current market value or it may adopt a base year mar-

ket value.” The system which plaintiffs propose is actually
utilizing the current market value. Consequently, it renders
meaningless the provisions of the law allowing the County to
adopt a base year market value.

Plaintiffs’ reading of the assessment laws requires con-
sideration of sales in the current taxable year. However, the
assessment laws provide for the use of current sales only
when the County utilizes the current market value of assess-
ment. Section 4(a.2) of the Second Class County Assessment
Law (72 P.S. §5452.4(a.2)) provides that “[i]n arriving at
actual value, the price at which any property may actually
have been sold, either in the base year or in the current tax-
able year, shall be considered.” This language means that
consideration may be given only to sales in the base year
when the County has adopted a base year market value.

In City of Lancaster v. Lancaster County, 599 A.2d 289
(Pa.Cmwlth. 1991), Lancaster County was using 1960 as its
base year. In its opinion, the Commonwealth Court referred
to the three basic approaches for determining actual value:
The cost approach, the sales comparison approach, and the
income approach. The Court said: “Of course the County
must utilize 1960 values in performing all of these calcula-
tions.” Id. at 293.

The Court also said:

In support of its finding to the contrary, Common
Pleas opined that the consideration of current mar-
ket value is mandated under 72 P.S. §5348(d).
Subsection (d) states in pertinent part: “In arriving
at actual value, the price at which any property
may actually have been sold, either in the base year
or in the current taxable year, shall be considered
but shall not be controlling.”

We believe Common Pleas has misinterpreted
this subsection. First, a county must choose to uti-
lize either current market value or base year mar-
ket value in determining a property’s actual value
to in turn use in arriving at a property’s assessed
value. 72 P.S. §5348(c). Second, subsection (d)
merely states that if a property is actually sold, the
price at which it was sold either in the base year, if
using base year market values, or in the current
taxable year, if using current market values, must
be considered. This language does not provide
authority for a county that utilizes base year mar-
ket value to suddenly begin injecting current mar-
ket value into the formula in a selected group of
taxing districts without applying the same method-
ology to all property in the county. Id. at 295-96.

Also see Appeal of Armco, Inc., 515 A.2d 326, 329
(Pa.Cmwlth. 1986), where the Commonwealth Court recog-
nized that a base year method of assessing property “pro-
vides an efficient administrative method of assessing real
estate…which may or may not reflect the property’s current
year market value.”

In support of the position that current sales must be con-
sidered, plaintiffs rely on the first sentence of §402(a) of the
General County Assessment Law (72 P.S. §5020-402(a))
which reads as follows: “It shall be the duty of the several
elected and appointed assessors,…to rate and value all
objects of taxation,…according to the actual value thereof,

and at such rates and prices for which the same would sepa-
rately bona fide sell.” (Emphasis added.)

Prior to the 1982 amendments, the relevant provisions of
§402(a) consisted of the above sentence followed by a sen-
tence stating: “In arriving at such value the price at which
any property may actually have been sold shall be consid-
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ered but shall not be controlling.”
The 1982 amendments did not change the first sentence

of §402(a). However, the amendments added a second sen-
tence which reads as follows: “In arriving at actual value the
county may utilize either the current market value or it may
adopt a base year market value.” In addition, the 1982
amendments altered what had been the second and what is
now the third sentence of §402(a) to read as follows:

In arriving at such value the price at which any
property may actually have been sold either in the
base year or in the current taxable year, shall be
considered but shall not be controlling. (Emphasis
added to the new language.)

As I have already discussed, the new second sentence and
the additions to the third sentence are inconsistent with
plaintiffs’ position that actual value must always be based on
sales in the current year.

Plaintiffs also refer to §7 of the Second Class County
Assessment Law, 72 P.S. §5452.7, which permits the Board of
Assessment to divide the County into three districts and pro-
vides for triennial assessments. Plaintiffs contend that this
provision requires the County to reassess the properties
within the County at least every three years. The language of
§7 does not support this contention: “The board may divide
the county…and may provide that triennial assessments….”
(Emphasis added.) In addition, §7 was last amended in 1965.
In 1982, the Legislature enacted amendments to the Second
Class County Assessment Law permitting the use of a base
year. A 1965 provision in the Second Class County
Assessment Law does not preclude the use of a method of
assessing property permitted through a 1982 amendment to
this same law. 12

Plaintiffs suggest that the court should not permit the use
of a base year system that does not consider current sales
because this is an absurd result that the Legislature could
not have intended. However, there are reasons why the
Legislature might have enacted assessment laws permitting
a base year system in which assessed values are based on
sales in the base year. The Legislature may have concluded
that there is not a close relationship between increases in
property values and increases in the income of a property
owner. It may have recognized and permitted the use of a
base year method of assessment in order that increased mar-
ket values would not force property owners to leave their
properties. (Consider, for example, homeowners who, in
retirement, are living on less, or homeowners whose “blue
collar” neighborhood with “blue collar” housing prices is
now turning into a neighborhood for “young professionals.”)
The General Assembly may have wanted to permit counties
to avoid the costs and uncertainty created by frequent coun-
tywide reassessments. Since Pennsylvania, unlike many
other states, does not have legislation requiring the state to
do all assessments of property, requiring reassessments at
specified intervals, or requiring an assessment system of a
county to meet any recognized assessment standards, the
General Assembly may have wanted to give the elected offi-
cials of a county some control over the operation of the coun-
ty’s assessment system so that a county is not placed at a
competitive disadvantage with neighboring counties.

It is very likely that the purpose of the 1982 amendments
relating to the use of a base year valuation was to expressly
authorize the use of an assessment system that the counties
were already using. If these amendments were codifying
existing practice, evidence as to how the counties were oper-
ating their base year assessment systems is relevant in
determining how the 1982 amendments should be construed.
If there appears to be a uniform understanding of how a base

year method of assessing property works that is not consis-
tent with my construction of the language of the 1982 amend-
ments, I should probably give less weight to the language of
the 1982 amendments and more weight to how counties were
operating their base year assessment systems.

In the absence of evidence to the contrary (and there is
none), I assume the counties are using the same base year
methodology today as they were using prior to 1982.

To determine base year methodology of different coun-
ties, my senior law clerk had telephone conversations with
the chief assessment officer or other member of the staff of
the following counties:13

TABLE 1

COUNTY BASE YEAR CONTACT PERSON
Armstrong 1997 Michael A. Renosky

(724-548-3489)
Beaver 1982 Mike Kohlman

(724-728-5700 X338)
Blair 1958 Office Manager

(814-693-3110)
Butler 1969 Edward Rupert

(724-284-5323)
Cambria 1972 Tamra Forgan

(814-472-1451)
Clarion 1998 Rebecca Reed

(814-226-4000 X2300)
Crawford 1971 Joseph J. Galbo, III

(814-333-7302)
Elk 1984 John M. Samick

(814-776-5336)
Erie 2003 John Engles, Jr.

(814-451-6225)
Forest 1974 Scott Henry

(814-755-3532)
Greene 2003 H. John Frazier

(724-852-5211)
Lawrence 2003 Mary S. Bullano

(724-656-2191)
Lebanon 1972 Daniel Seaman

(717-274-2801)
Montgomery 1998 Thomas N. Brauner

(610-278-3770)
Washington 1981 Robert Neil

(724-250-4614)
Westmoreland 1972 John A. Sanders

(724-830-3411)

As this table shows, each of these counties uses a base
year assessment system. The base year assessment system,
as described by the chief assessment officer or other mem-
ber of the staff, operates in the same fashion in each county.
In determining the assessed value every year in each coun-
ty, the assessment office does not give any consideration to
sales occurring after the base year. Assessments established
by the assessment office do not reflect any market fluctua-
tions in the different municipalities and school districts from
the date of the base year to the current year. New construc-
tion and improvements are assessed using base year values.
For example, a county will use base year construction cost
schedules (or a computer program) that it applies to new
construction. (Several assessors said that conversion to base
year construction costs is sometimes complicated by use of
materials and methods of construction that did not exist in
the base year.) For the comparable sales approach, a county
will use records (or a computer program) of the sales of com-
parable properties in the base year. 14

In Brief of the Clifton Plaintiffs at 9-17, counsel describes
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information obtained from eight counties: Butler, Lancaster,
Erie, Westmoreland, Elk, Greene, Armstrong, and
Montgomery. Counsel was advised that Greene County is in
the process of reassessing the county and thereafter will
reassess every year using current values.15 The remaining
counties use a base year method of assessing property. In
most instances, the websites upon which plaintiffs’ counsel
relied did not explain how the county’s base year method of
assessment operates.

In summary, I am dismissing plaintiffs’ claims that the
General County and Second Class Assessment Laws do not
permit Allegheny County to use a base year system of assess-
ing property that does not consider sales occurring after the
base year. The assessment laws give each county a choice:
the county may use either current market value or a base
year value in establishing the assessed values of properties
in the county. Plaintiffs correctly state that the amount of
taxes a property owner pays may differ significantly,
depending on the choice the county makes. However, this
choice is what the Pennsylvania assessment laws permit.16

LEGALITY OF THE USE OF A 2002 BASE YEAR THAT
INCLUDES VALUES ESTABLISHED BY AN APPEALS

PROCESS THAT CONSIDERED POST-2002 SALES
Plaintiffs next contend that the County’s use of 2002 as a

base year violates the General County and Second Class
County Assessment Laws because the 2002 base year values
include values derived from an appeals process that consid-
ered sales occurring after 2002. For example, the Cranor
property had a 2002 assessed value of $466,000 on the date
the Cranors purchased the property—December 8, 2003. The
municipality and school district appealed the 2004 assess-
ment on March 17, 2004; as a result of the appeals process,
the assessed value for 2004 was increased to $730,000. The
2002 base year value, upon which the 2006 assessment value
is based, values this property at $730,000.

Plaintiffs are not referring to a change in the 2002 assess-
ment instituted by the Office of Property Assessments. Since
the February 5, 2002 Ordinance made year 2002 a base year
for 2003-2005, the statutory scheme that I previously
described prohibited the Office of Property Assessments
from considering sales occurring after 2002 in its 2003-2005
assessments.

However, appeals of assessments taken by property own-
ers or taxing bodies are governed by a different statutory
scheme. This scheme is set forth in §10 of the Second Class
County Assessment Law (72 P.S. §5452.10), the relevant pro-
visions of which read as follows:

(c) In any appeal of an assessment the board shall
make the following determinations:

(1) The current market value for the tax year in
question.

(2) The common level ratio.

(3) The fair market value, as determined in
accordance with section 402 of the act of May
22, 1933 (P.L. 852, No. 155), known as “The
General County Assessment Law.” [72 P.S.
§5020-402]

(d) The board, after determining the current mar-
ket value of the property for the tax year in ques-
tion, shall then apply the established predeter-
mined ratio to such value unless the common level
ratio varies by more than fifteen percent (15%)
from the established predetermined ratio, in which
case the board shall apply the common level ratio
to the current market value of the property for the

tax year in question. For the initial year of the
implementation of county-wide reassessment,
appeals shall be solely on the basis of fair market
value.

(e) Nothing herein shall prevent any appellant from
appealing any base year valuation without refer-
ence to ratio.

(f) Except as provided for in subsection (g), the val-
uations determined in accordance with this section
shall stand as the valuations for the assessments of
all county and institution district taxes and for such
other political subdivisions as levy their taxes on
county assessments and valuations in the county
until the next triennial assessment.

Subsection (f) provides for the board of assessment to use
the valuation determined through the appeal process as the
valuation of the property on its assessment rolls.
Consequently, the County’s use of the value determined
through the appeal process for its 2002 base year market
value is consistent with the requirements of the Second Class
County Assessment Law.

The use of current sales in an appeal process is also con-
sistent with the Second Class County Assessment Law. See
subsection (c) which provides for the board of appeals to
make a determination as to the current market value in
establishing fair market value.

In Appeal of Armco, Inc., 515 A.2d 326 (Pa.Cmwlth. 1986),
the taxing bodies contended that the appeal provisions pro-
viding for a fair market value determination based on cur-
rent market value could not be applied to a county that had
adopted the predetermined ratio of base year market value
real estate assessment method. According to the taxing bod-
ies, the Pennsylvania Constitution does not permit the use of
one method of assessing real estate administratively and a
different method of assessing real estate for appeals. The
Commonwealth Court rejected this argument. The Court
said that the provision within the assessment law permitting
a county to use a base year market value which may or may
not reflect the property’s current year market value of
assessing real property and the provision creating a differ-
ent method for appeals ensures that a taxpayer will not be
paying taxes based on a property’s base year value where
the current market value is substantially less.

In Vees v. Carbon County Board of Assessment Appeals,

867 A.2d 742 (Pa.Cmwlth. 2005), the Commonwealth Court
said that the distinction as to whether the county assessors
office or a taxing body initiated a property’s revaluation “is
significant.” A statutory provision, which is different from
assessment procedures, governs appeals which, inter alia,
“requires the Board to make a finding as to the market value
of the property as of the date such appeal was filed.” Id. at
746. The Court ruled that a taxing body’s successful appeal
does not create an unconstitutional lack of uniformity.

Plaintiffs incorrectly state that as a result of the appeal
process, a property owner can be required to pay taxes
based on current fair market value while other property
owners, whose assessments have not been appealed, will be
paying taxes on a base year value. Subsection (e) (72 P.S.
§5452.10(e)) permits the taxpayer to elect to have the appeal
heard “solely on the issue of whether the base year value is
correct or incorrect.” Bert M. Goodman, Assessment Law &

Procedure in Pennsylvania, 23 (PBI 2005). See Monroe

County v. Karlin, 631 A.2d 1062 (Pa.Cmwlth. 1993); and
Monroe County Board of Assessment Appeals v. Miller, 570
A.2d 1386 (Pa.Cmwlth. 1990).

I recognize that 72 P.S. §5452.10(e) provides that nothing



july 7 ,  2006 page 161Supplement to The Lawyers Journal

herein shall prevent “any appellant” from appealing any
base year valuation without reference to ratio. This section,
if read literally, would not permit the taxpayer, who had not
taken an appeal, to obtain an assessed value based on the
base year valuation without reference to ratio. However, it
could not have been the intention of the General Assembly to
create a situation in which a taxpayer in a county using a
base year method of assessment would be required to pay
taxes based on an assessed value that exceeds the base year
valuation. Furthermore, if subsection (e) would apply only
when a taxpayer filed an appeal, this would guarantee that
any taxpayer seeking to use a base year valuation pursuant
to subsection (e) would also file an appeal whenever a taxing
body filed an appeal or, alternatively, file an appeal at the
next stage of the appeal process. See Appeal of Armco, Inc.,

supra, where the Court recognized that the provisions gov-
erning the setting of market values through the appeal
process allow the taxpayer to test valuations.

For these reasons, there is no merit to plaintiffs’ con-
tention that as a result of assessment changes made through
the appeal process, the use of the 2002 assessment values
violates the General County and Second Class County
Assessment Laws.

LEGALITY OF PROVISIONS OF ORDINANCE NO. 45
AMENDING METHODS OF VALUING PROPERTY

The Clifton plaintiffs allege that Ordinance No. 45 vio-
lates provisions of the General County and Second Class
County Assessment Laws by expanding the methods of valu-
ation. They refer to amendments to Article 210 that provide
for the setting of actual value by using “all reasonable and
appropriate methods of valuation, including but not limited
to, the cost approach, the income approach or the sales
approach” (Section 2, definition of COUNTYWIDE REVAL-
UATION OR REASSESSMENT); that provide for the assess-
ment officer to consider all reasonable and appropriate
methods of valuation “which may include the cost approach,
the sales approach and the income approach in conjunction
with one another” (Section 3.C); and that provide for the
county’s CAMA system to be operated in accordance with
reasonable and appropriate standards and practices which
“may include the cost approach, the sales approach and
income approach” (Section 5.B.1).

Plaintiffs contend that Ordinance No. 45 violates the
General Assessment Law, 72 P.S. §5020-402(a), and the
Second Class County Assessment Law, 72 P.S. §5452.4(a.2),
which require consideration of the cost, comparable sales,
and income approaches in conjunction with one another, and
which prohibit consideration of any other factors.

I am overruling Allegheny County’s preliminary objec-
tions seeking dismissal of this count.

CONSTITUTIONAL ISSUES
While the complaints filed by the Clifton plaintiffs and

the Pierce plaintiffs refer to violations of the Uniformity
Clause of the Pennsylvania Constitution (Article VIII,
Section 1) and the Equal Protection Clause of the Fourteenth
Amendment to the United States Constitution, neither com-
plaint has specific counts setting forth the precise nature of
the claims that defendants acted in violation of these consti-
tutional provisions.17 Consequently, I am sustaining
Allegheny County’s preliminary objections raising insuffi-
cient specificity as to these claims. Plaintiffs may file
amended complaints raising constitutional claims.

WHETHER ORDINANCE NO. 45 VIOLATES
MY PRIOR RULINGS

Plaintiffs contend that my prior rulings in Miller v. Board

of Property Assessments, Appeals and Review of Allegheny

County, 145 P.L.J. 501 (1997), and in Sto-Rox School District

v. Allegheny County, 153 P.L.J. 193 (2005), bar the County’s
use of a base year method of assessment, as provided for in
Ordinance No. 45.

On January 2, 1996, the Assessment Board adopted a res-
olution that all property assessments were immediately
frozen, except that the freeze would not apply to new build-
ings, construction, improvements, and subdivisions. At the
time it adopted this resolution, it intended to impose a five-
year freeze. The Board’s justification for the freeze was the
present assessment system’s lack of uniformity. In the Miller

litigation, I struck down the freeze on the ground that it vio-
lated the Second Class County Assessment Law.

In that litigation, I was considering an assessment system
that utilized current fair market value. In 1996, Allegheny
County’s assessed values were supposedly based on twenty-
five percent (the predetermined ratio) of a property’s cur-
rent market value.18 I ruled that under the Second Class
County Assessment Law, a county may not operate an assess-
ment system which purportedly utilizes current market
value while freezing assessments.

This ruling is not inconsistent with the County’s use of a
base year system to arrive at “actual value.” As I previously
discussed, the General Assembly has given each county the
option of arriving at actual value by utilizing current market
value or by adopting a base year market value.

On March 15, 2005, County Council enacted an ordinance
governing 2006 assessments which provided for a property
to be initially valued at current market value and for the
assessment to be adjusted so that no assessment would be
increased by more than four percent of the 2002 base year
assessment. This would mean, for example, that a property
valued at $100,000 in 2002 and at $150,000 in 2006 would
have a 2006 assessed value of $104,000.

In Sto-Rox, I ruled that this ordinance violated state law
because only the Chief Assessment Officer may determine
taxable values of a property (i.e., while the elected officials
decide whether to establish actual value by using current
market value or a base year market value, only chief assess-
ment officers may set the actual value of a property). In my
opinion, I stated that I was not directing the County to direct
the Chief Assessment Officer to certify the 2006 assessed
values. One of the findings made by County Council in the
March 15, 2005 Ordinance was that the 2006 countywide
reassessment was subject to lingering questions and criti-
cisms; I ruled that there was nothing in the law that com-
pelled the County to replace the 2002 countywide reassess-
ment with a reassessment that was subject to lingering
questions and criticisms. My opinion also stated that the
County must take corrective action where there are signifi-
cant and system-wide discrepancies in the ratio of assessed
value to market value, as appeared to be the situation in
Allegheny County according to the preamble of the March
15, 2005 Ordinance.

Plaintiffs contend that Ordinance No. 45 is inconsistent
with my statement that the County must take corrective
action whenever there are significant and system-wide dis-
crepancies in the ratio of assessed value to market value.

At the time I made this statement, the County was appar-
ently intending to adopt a 2006 base year based on a 2005
countywide reassessment in accordance with the February
5, 2002 Ordinance providing for the use of 2002 as a base
year for 2003-2005 and for a reassessment for use in 2006.
Once the County adopted Ordinance No. 45 which continued
the use of 2002 as a base year, under the Second Class
County Assessment Law, the County was no longer required
to take the corrective action that would be required if the
2006 values were to be based on a 2005 countywide
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reassessment.
In summary, Pennsylvania assessment legislation permits

a county, through the use of a base year market value system,
to do what it may not do if it is using current market value to
arrive at “actual value.” While a county that uses current
market value to arrive at actual value cannot freeze assess-
ment values, it can achieve almost the same result by using a
base year market value to arrive at actual value. I recognize
that this may be viewed as elevating form over substance.
However, this is what the state assessment laws permit.

ORDER OF COURT
On this 15th day of March, 2006, upon consideration of

defendants’ preliminary objections to the complaints filed in
proceedings at GD05-028638 and GD05-028355, it is hereby
ORDERED that:

(1) claims that the County’s 2002 base year system of
assessing property violates the General County Assessment
Law and the Second Class County Assessment Law because
it does not consider sales occurring after 2002 are dismissed;

(2) claims that the County may not use 2002 as a base
year because the 2002 base year assessments include values
established after 2002 through an appeal process that con-
sidered sales occurring after 2002 are dismissed;

(3) defendants’ preliminary objections raising insuffi-
cient specificity as to the constitutional issues raised in
plaintiffs’ complaints are sustained with leave to plaintiffs to
file within thirty (30) days amended complaints raising con-
stitutional challenges to Ordinance No. 45 and/or to the
General County and Second Class County Assessment Laws;

(4) defendants’ preliminary objections to plaintiffs’ com-
plaints raising claims regarding the methods of valuing
property are overruled; and

(5) a status conference will be held on March 27, 2006 at
10:00 o’clock a.m.

BY THE COURT:
/s/Wettick, A.J.

1 In my February 8, 2002 Opinion in which I ruled that the
January 8, 2002 assessment is the official assessment of
Allegheny County for 2002, I also said that the use of year
2002 as a base year for 2003 is not inconsistent with any of
my previous rulings.

2 Section 8(E)(3) of Ordinance No. 45 provides that for the
2009 tax year only, the Chief Executive shall retain a quali-
fied expert to conduct a detailed study of the existing prop-
erty assessment system in Allegheny County. The qualified
expert shall begin his or her duties not later than February
1, 2008, and the final report shall be delivered to the Chief
Executive and County Council no later than 60 days before
the final certification roll is provided to the taxing bodies.

3 The 2005 sale of $400,000 may cause the Office of Property
Assessments to investigate as to whether improvements have
been made to the property since 2002 and whether the 2002
assessment may have been based on an incorrect description
of the property. If improvements have been made since 2002
or if the 2002 assessment was based on an incorrect descrip-
tion (for example, the house was described as a single-story
house with 2,100 square feet while it is actually a two-story
house with 3,300 square feet), the Office of Property
Assessments would increase the 2002 base year assessment
that would be used for the 2006 tax year by using 2002 com-
parable sales and/or 2002 construction cost schedules.

4 It is the position of Allegheny County that Ms. Beechaum
does not own this property. If this is so, she has no standing
to bring this lawsuit.

5 Because of a County homestead exemption, the County

Assessed Values of the properties of the Clifton plaintiffs for
2006 are reduced by $15,000 only for purposes of the real
estate tax imposed by Allegheny County. I will discuss only
Full Market Values in this Opinion.

6 The 2002 fair market values of the three properties
described in the Clifton Complaint were increased
because of appeals taken by the taxing bodies and not
because of any action taken by the Board of Property
Assessments. According to the appeal records, the
school district filed an appeal in Clifton on March 26,
2003. (This appeal was subsequent to a purchase by an
interim owner and prior to the June 11, 2004 purchase by
Mr. Clifton. A second appeal brought by the taxpayer in
2004 is marked “DNA.”) The municipality and school
district filed an appeal on March 17, 2004 in Cranor, and
the municipality filed an appeal on May 5, 2005 in
Meier/Simmons. Only Meier/Simmons have a pending
appeal.

7 For the remainder of this Opinion, unless I indicate other-
wise, the term plaintiffs include the plaintiffs in the lawsuit
at GD05-028638, the plaintiffs in the lawsuit at GD05-
028355, and/or the intervenors.

8 This is the definition used in the First Class County
Assessment Law (72 P.S. §5341.1a), the Second Class County
Code (72 P.S. §5452.1a), the Second Class A and Third Class
County Assessment Law (72 P.S. §5342.1), and the Fourth to
Eighth Class County Assessment Law (72 P.S. §5453.102).
The second sentence of the definition of “base year” in the
General County Assessment Law refers to changes by “the
board of revision of taxes or board for the assessment and
revision of taxes” (72 P.S. §5020-102).

9 See Callas v. Armstrong County Board of Assessment, 453
A.2d 25 (Pa.Cmwlth. 1982); Ackerman v. Carbon County, 703
A.2d 82 (Pa.Cmwlth. 1997); City of Harrisburg v. Dauphin

County Board of Assessment Appeals, 677 A.2d 350
(Pa.Cmwlth. 1996); Millcreek Township School District v.

County of Erie, 714 A.2d 1095 (Pa.Cmwlth. 1998); and City of

Lancaster v. Lancaster County, 599 A.2d 289 (Pa.Cmwlth.
1991).

10 If there were too few sales within a neighborhood, the
computer program apparently provided for consideration of
sales in other appropriate neighborhoods.

11 As I previously discussed, under Ordinance No. 45’s
assessment system, the assessed value of the property in
Neighborhood 107 will remain at $400,000, and the assessed
value of the property in Neighborhood 216 will remain at
$60,000.

12 The system which plaintiffs describe as being mandated
by the 1982 amendments would require each county to
divide the county into neighborhoods based on marketplace
similarities and to determine from year-to-year the increas-
es or decreases in market values within each neighborhood.
It is unlikely that this is what the General Assembly intend-
ed because this is a scheme that would appear to rely on
technology which was not available in 1982.

13 At the December 21, 2005 argument, I advised counsel
that my office would contact counties to obtain information
as to the methodology of their base year assessments.
Counsel was also invited to do so and to include the informa-
tion they acquired in briefs that they were going to submit
(T. 49-52). Attachment 1, prepared by the State Tax
Equalization Board, contains the name, telephone number,
and e-mail address of the chief assessment officer or other
contact person of each county.
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14 My law clerk was impressed by the professionalism of the
assessment officials of the counties from which she obtained
information. The assessment officials furnished detailed
descriptions of how their systems operate. There were no
questions that they were reluctant to answer.

15 This is not consistent with the Reassessment Date of 2003
for Greene County on the STEB website (see Attachment 1)
or the statements made to my law clerk by Greene County’s
Chief Assessor that the base year will remain as 2003 until
there is another countywide reassessment; while there is
presently no plan to perform a countywide reassessment,
Greene County does have a CAMA system so a countywide
reassessment would be easy.

16 The assessment laws enacted by the General Assembly do
not require annual assessments. See Carino v. Board of

Commissioners of Armstrong County, 468 A.2d 1201 (Pa.
Cmwlth. 1983). These assessment laws do not place any lim-
itation on the length of time that a county may use a base
year without a reassessment. Appellate courts have ordered
a countywide reassessment only in extreme fact situations
that involved the absence of a countywide reassessment for
more than two decades; extreme disparity; and the absence
of uniform procedures and standards for establishing fair
market values. See County of Lancaster v. Lancaster County,

supra, 599 A.2d 289; City of Harrisburg v. Dauphin County

Board of Assessment Appeals, supra, 677 A.2d 350; and
Millcreek Township School District v. County of Erie, supra,

714 A.2d 1095.

17 At oral argument, counsel for the Pierce plaintiffs said
that plaintiffs had not raised a claim that the provisions of
the General County and Second Class County Assessment
Laws permitting the use of a base year market value violate
the Uniformity and Equal Protection Clauses of the
Pennsylvania and United States Constitutions because plain-
tiffs do not believe that these assessment laws permit the use
of an assessment system that does not use current values. At
oral argument, plaintiffs’ counsel said that plaintiffs wish to
file an amended complaint challenging the constitutionality
of these assessment laws if I rule that the assessment laws do
not require consideration of current values.

18 As of 1996, there was no prior year that the County could
use as a base year if it had sought to adopt a base year sys-
tem. The Assessment Board’s position was that the freeze
was required because the assessment system was broken
and assessed values were not uniform.

*Attachment 1 - a chart prepared by the State Tax
Equalization Board (www.steb.state.pa.us) could not be
included in this publication but is available upon request.

Commonwealth of Pennsylvania v.
Eric Allen Roberts a/k/a Ellis Roberts

Negotiated Plea Agreement—Pa. R. Crim. P. 590(b)—Illegal

Sentence

1. Defendant pled guilty to criminal attempt to commit
criminal homicide and burglary.

2. Defendant was sentenced in accordance with his plea
agreement, but appealed to the Superior Court because the

trial court did not impose a sentence that was less than the
negotiated plea.

3. An agreed upon sentence can be modified if it can be
demonstrated that the plea was entered into by virtue of a
mistake, misrepresentation or illegality.

(Mary Ann C. Acton)

Michael Streily for the Commonwealth.
Thomas N. Farrell for Defendant

No. CC200105721. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Cashman, J., March 24, 2006—The sole issue presented in

the instant appeal is whether or not this Court abused its dis-
cretion by failing to sentence the appellant, Eric Allen
Roberts, a/k/a Ellis Roberts, (hereinafter referred to as
“Roberts”), to a sentence that was less than the negotiated
plea agreement. The facts of Roberts’ case have been fully
delineated in the numerous Opinions filed by this Court and
the Superior Court of Pennsylvania and, accordingly, they
are incorporated herein by reference thereto.

On July 26, 2005, the Superior Court remanded Ellis’ case
for the purpose of resentencing in light of the fact that the
manner in which the sentences were imposed with respect to
the counts to which Ellis plead guilty were illegal despite the
fact that the agreed upon sentences were, in fact, imposed.
On October 4, 2005, Ellis was resentenced in accordance
with his original plea agreement and was sentenced to a
period of incarceration of not less than ten nor more than
twenty years with respect to the charge of criminal attempt
to commit criminal homicide; a period of incarceration of not
less than four nor more than eight years to be followed by a
consecutive period of probation of ten years on the charge of
burglary. Ellis filed a direct appeal from the imposition of
sentence raising the sole issue of whether or not this Court
abused its discretion in failing to impose a sentence that was
less than the negotiated plea agreement of a sentence of
incarceration of not less than fourteen nor more than twen-
ty-eight years.

In Commonwealth v. Reichle, 404 Pa.Super. 1, 589 A.2d
1140, 1141 (1991), the Superior Court set forth the parame-
ters under which a sentence imposed pursuant to a negotiat-
ed plea agreement would be subject to appellate review:

Generally, a plea of guilty amounts to a waiver of all
defects and defenses except those concerning the
jurisdiction of the court, the legality of the sen-
tence, and the validity of the guilty plea.
Commonwealth v. Moyer, 497 Pa. 643, 444 A.2d 101
(1982); Commonwealth v. Unger, 494 Pa. 592, 432
A.2d 146 (1980); Commonwealth v. Montgomery,

485 Pa. 110, 401 A.2d 318 (1979); Commonwealth v.

Zanine, 444 Pa. 361, 282 A.2d 367 (1971);
Commonwealth v. Pelzer, 319 Pa.Super. 282, 466
A.2d 159 (1983); See also Commonwealth v.

Fruehan, 384 Pa.Super. 156 557 A.2d 1093 (1989);
Commonwealth v. Coles, 365 Pa.Super. 562, 569,
530 A.2d 453, 456 (1987), alloc. denied, 522 Pa. 572,
559 A.2d 34 (1989). The Commonwealth and
Reichle bargained for a particular sentence. At the
guilty plea hearing, following a full colloquy,
Reichle accepted the sentence. Thereafter, the
court accepted the guilty plea and Reichle was sen-
tenced. Reichle received precisely what she was
promised under the terms of the agreement.

Where the plea agreement contains a negotiated
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sentence which is accepted and imposed by the
sentencing court, there is no authority to permit a
challenge to the discretionary aspects of that sen-
tence. “If either party to a negotiated plea agree-
ment believed the other side could, at any time fol-
lowing entry of sentence, approach the judge and
have the sentence unilaterally altered, neither the
Commonwealth nor any defendant would be willing
to enter into such an agreement.” Coles, 365
Pa.Super. at 571, 530 A.2d at 458. Permitting a dis-
cretionary appeal following the entry of a negotiat-
ed plea [FN3] would undermine the designs and
goals of plea bargaining, and “would make a sham
of the negotiated plea process[.]” Id. at 568, 530
A.2d at 456. For these reasons, we dismiss the
appellant’s appeal of the discretionary aspects of
sentence.

FN3. We note that Reichle has not challenged the
validity of her guilty plea. See Pa. R.Crim.P. 321.
(Footnote omitted).

Similarly in Commonwealth v. Coles, 365 Pa.Super. 562, 530
A.2d 453 (1987), the Superior Court recognized that to allow
the defendant to seek modification of his negotiated plea
agreement would actually strip the Commonwealth of the
benefit of its bargain when it agreed to a recommended sen-
tence with the defendant. The Court could only accept such
modification of a sentence if it was demonstrated that a plea
was entered into by virtue of a mistake, misrepresentation or
illegality.

In Commonwealth v. Dalberto, 436 Pa.Super. 391, 648
A.2d 16 (1994), the Court put forth the standards under
which an appellate review would be permitted on an open
plea and a negotiated plea:

In deciding whether to allow appellant’s appeal, the
court initially pointed out that the Commonwealth
and Reichle had bargained for a particular sen-
tence, and that appellant received precisely what
she was promised under the terms of the agree-
ment. Id. at 3-4, 589 A.2d at 1141. Considering the
specific terms of the negotiated sentence, this court
pronounced, “Where the plea agreement contains a
negotiated sentence which is accepted and imposed
by the sentencing court, there is no authority to
permit a challenge to the discretionary aspects of
that sentence.” Id. (emphasis added). The court
went on to cite Coles, supra, for the proposition that
permitting a discretionary appeal following the
entry of a negotiated plea would make a sham of
the negotiated plea process. Ultimately, the court
dismissed the appeal.

Coles and Reichle clearly indicate that where there
are specific penalties outlined in the plea agree-
ment, an appeal from a discretionary sentence will
not stand. Consistent with this reasoning, the
Becker decision implies that where there have
been no sentencing restrictions in a plea agree-
ment, the entry of a guilty plea will not preclude a
challenge to the discretionary aspects of sentenc-
ing. Otherwise stated, the plea agreements in Coles

and Reichle represented “negotiated pleas,” while
Becker referred to an “open plea.”

In an open plea agreement, there is an agreement
as to the charges to be brought, but no agreement
at all to restrict the prosecution’s right to seek the
maximum sentences applicable to those charges.

At the other end of the negotiated plea agreement
continuum, a plea agreement may specify not only
the charges to be brought, but also the specific
penalties to be imposed. Commonwealth v. Porreca,

389 Pa.Super. 553, 560, 567 A.2d 1044, 1047 (1989),
rev’d on other grounds in 528 Pa. 46, 595 A.2d 23
(1991). [FN4]

FN4. The Pennsylvania Supreme Court in Porreca

determined that, since there was no inquiry into
whether the defendant’s plea was induced by unful-
filled promise or threat, reversal was necessary so
that the case could be remanded for a new guilty
plea colloquy. Thus, the grounds for reversal did
not affect the above quoted language describing the
plea bargain continuum.

The importance of honoring a negotiated plea is set forth
in the case of the Commonwealth v. Ortiz, 854 A.2d 1283,
1284 (Pa. 2004), where it stated:

Moreover, when a plea is entered following negoti-
ations, it is even more important that the terms of
the agreement be followed. In Commonwealth v.

Coles, 365 Pa.Super. 562, 530 A.2d 453 (1987), quot-

ed in Commonwealth v. Reichle, 404 Pa.Super. 1,
589 A.2d 1140, 1141 (1991), this Court explained
why it is essential that negotiated pleas be strictly
enforced:

If either party to a negotiated plea agreement
believed the other side could, at any time following
entry of sentence, approach the judge and have the
sentence unilaterally altered, neither the
Commonwealth nor any defendant would be willing
to enter into such an agreement. 530 A.2d at 458.
The Coles Court refused to allow a judge to accede
to a defendant’s request to reduce his sentence one
week after a negotiated guilty plea had been
entered, reasoning that it would “strip the
Commonwealth of the ‘benefit of the bargain.’” The
Court expounded: To hold otherwise would make a
sham of the negotiated plea process and would give
the defendant a second bite at his sentence, which
we have frequently deplored in the context of with-
drawal of a guilty plea. Id. at 456.

The Coles Court also rejected the position of the
trial judge, who cited the ability of a defendant to
file a motion to modify his sentence following a
negotiated guilty plea. The Court embraced the
point made by the Commonwealth that, upon entry
of a negotiated guilty plea, motions to modify can
only present technical issues such as defects in the
record, an error of the clerk or the court, etc.,
rather than challenge the substance of the negotiat-
ed sentence. Id. at 457.

In the instant case it is clear that the sentence that was to
be imposed upon Roberts was as a result of his plea agree-
ment with the District Attorney’s Office. At the time of his
original sentencing on June 28, 2004, the following colloquy
took place with respect to this agreed upon sentence to be
imposed on Roberts.

MR. DERISO: Ask that he be sentenced today pur-
suant to the plea agreement.

THE COURT: Place the agreement on the record.

MR. DERISO: It is my understanding that the
defendant is pleading guilty to receive not less than
14 nor more than 30 years of incarceration to be



july 7 ,  2006 page 165Supplement to The Lawyers Journal

followed by probation to be set by this Court.

MR. SCHEID: That is the plea agreement, Your
Honor, and that is—

THE COURT: Is that your understanding?

MR. SCHEID: And Mr. David Cook and I and
Detective Weismantle have discussed this disposi-
tion, and they’re satisfied with it if the Court will
accept it.

THE COURT: Is that your understanding, Mr.
Roberts?

THE DEFENDANT: Yes, sir.

It is clear that this Court followed the requirements of
Pennsylvania Rule of Criminal Procedure 590(b)1 when it
inquired as to whether or not the sentences stated on the
record by the District Attorney and Roberts’ counsel were
the ones to which Roberts had agreed to be sentenced. Using
the standards previously set forth for reviewing an appeal
from the imposition of a sentence following a negotiated
plea, it is clear that Roberts’ sentence was not illegal nor,
based upon the record, does he have a basis to challenging
the discretionary aspect of sentencing. Accordingly, the sen-
tence that was imposed upon him was proper and one to
which he agreed.

CASHMAN, J.

DATED: March 24, 2006

1 Pa.R.Crim.P. §590(b) provides as follows:

(B) Plea Agreements

(1) When counsel for both sides have arrived at a plea agree-
ment, they shall state on the record in open court, in the
presence of the defendant, the terms of the agreement,
unless the judge orders, for good cause shown and with the
consent of the defendant, counsel for the defendant, and the
attorney for the Commonwealth, that specific conditions in
the agreement be placed on the record in camera and the
record sealed.

(2) The judge shall conduct a separate inquiry of the defen-
dant on the record to determine whether the defendant
understands and voluntarily accepts the terms of the plea
agreement on which the guilty plea or plea of nolo con-

tendere is based.

David P. Stadler and Kathryn D. Stadler v.
CertainTeed Corporation

Denial of Class Action Certification—Warranty Claim—

Manufacturer Defect—Pa. R.C.P. 1702—Pa. R.C.P. 1708

1. Where the class definition is so broad and poorly estab-
lished that the court cannot discern who the potential class
members are, the numerosity criteria of Pa. R.C.P. 1702 has not
been met. The fact that thousands of persons have purchased
the product is not enough when only six (6) individuals with dis-
puted warranty coverage claims have been identified.

2. To satisfy the commonality requirement of Pa. R.C.P.
1702, plaintiffs must establish that their claim presents
questions of law and fact common to the class. Common

questions of fact exist only when the facts are substantially
the same so that proof as to one claimant would be proof as
to all.

3. Where the facts at issue have different origins, differ-
ent manners of proof or are subject to different defenses,
they are not common questions of fact within the meaning of
Pa. R.C.P. 1702. In this case, there are several potential caus-
es of efflorescence making it impossible to determine liabil-
ity on a class basis.

4. In seeking equitable or declaratory relief, plaintiffs
must show that the party opposing the class has acted or
refused to act on grounds generally applicable to the class,
and refusal to pay six disputed warranty claims under the
circumstances does not meet this requirement.

(Linda A. Michler)

Joseph Kravec for Plaintiffs.
Andrew K. Fletcher and John C. Hansberry for Defendant.

No. GD03-2307. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Civil Division.

OPINION
Horgos, J., March 29, 2006—Plaintiffs, David P. Stadler

and Kathryn D. Stadler, filed a Complaint in Civil Action as
a class action seeking declaratory and injunctive relief
against Defendant, CertainTeed Corporation (CertainTeed).
Plaintiffs seek certification of a breach of contract claim on
behalf of themselves and a nationwide class of persons who
purchased WeatherBoards FiberCement Siding since
February 2, 1999 for their homes or other dwellings from
CertainTeed which contained a written form express war-
ranty covering manufacturing defects for 50 years or chalk-
ing for at least two (2) years and under which CertainTeed
maintains that there is no coverage for efflorescence.

After the pleadings were closed, Plaintiffs filed a Motion
for Class Certification and a hearing was held on June 15,
2004 in accordance with Pa. R.C.P. 1707(c).

At issue are two separate written form warranties for
WeatherBoards FiberCement Siding purchased from
Defendant. The Stadlers installed CertainTeed’s Weather-
Boards FiberCement Siding on their home on November 20,
2001. It is not disputed that Plaintiffs’ weatherboards were
covered by CertainTeed’s board and coating form war-
ranties. One CertainTeed warranty effective for purchases
or installations between February 9, 1999 and April 1, 2002
covered the boards and provided:

CertainTeed warrants to the original property
owner/consumer that its WeatherBoards Fiber-
Cement Siding will be free from manufacturing
defects, including cracking, rotting, delamination
and damage from termites, when subject to normal
and proper use.

The second warranty covers the coating applied to the
boards and warrants it to be free from “chalking.”

Plaintiffs subsequently submitted a warranty claim to
CertainTeed, claiming that their siding was defective
because of an efflorescence condition. CertainTeed denied
the Stadlers’ warranty claim on the basis that efflorescence
is not caused by a manufacturing defect and was not covered
by the warranty.

The Stadlers maintain that their warranty does cover
their claim because efflorescence is caused by a manufac-
turing defect which would be covered under the first war-
ranty above and efflorescence is the same as chalking and
therefore would be covered under the second warranty.
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Defendant argues that efflorescence is not caused by a man-
ufacturing defect and that efflorescence is not the same as
chalking, but is a distinct condition which results from caus-
es unrelated to chalking.

Plaintiffs base their breach of contract claim on
CertainTeed’s refusal to provide coverage for Plaintiffs’
claim under its warranties. Plaintiffs also assert a cause of
action for alleged anticipatory breach of the warranties
arguing that CertainTeed is liable when the breach and dam-
ages have yet to occur but CertainTeed has clearly and
unequivocally communicated its intention not to perform a
material part of its contract.

Pa. R.C.P. 1702 sets forth the prerequisites which must be
met in order to maintain a class action as follows:

1. The class is so numerous that joinder of all mem-
bers is impracticable;

2. there are questions of law or fact common to the
class;

3. the claims or defenses of the representative par-
ties are typical of the claims or defenses of the
class;

4. the representative parties will fairly and ade-
quately assert and protect the interests of the class
under the criteria set forth in Rule 1709; and

5. a class action provides a fair and efficient
method for adjudication of the controversy under
the criteria set forth in Rule 1708.

To further determine whether the representative party
will adequately represent the class under Pa. R.C.P. 1702(4),
the Court must look to the criteria set forth in Pa. R.C.P. 1709
which provides:

1. Whether the attorney for the representative par-
ties will adequately represent the interests of the
class,

2. whether the representative parties have a con-
flict of interest in the maintenance of the class
action, and

3. whether the representative parties have or can
acquire adequate financial resources to assure that
the interests of the class will not be harmed.

Finally, the Court must look to the criteria set forth in Pa.
R.C.P. 1708 in order to determine whether a class action will,
as required by Pa. R.C.P. 1702(5), provide a fair and efficient
method to adjudicate the controversy.

When determining whether to certify an action as a class
action, the trial court must consider “all relevant testimony,
depositions, admissions and other evidence.” Pa. R.C.P.
1707(c). The burden of proof in class certification proceed-
ings is on the party seeking certification. Klemow v. Time,

Inc. 466 Pa. 189, 352 A.2d 12 (1976) cert. denied 429 U.S. 828
(1976). The class proponent, however, need not prove sepa-
rate facts supporting each requirement; rather, the propo-
nent’s burden is to establish those underlying facts suffi-
ciently from which the Court can make the necessary
conclusions and discretionary determinations. Kelly v.

County of Allegheny, 519 Pa. 213, 546 A.2d 608 (1988). As the
Pennsylvania Superior Court has explained:

Because the requirements for class certification
are closely interrelated and overlapping the class
proponent need not prove separate facts supporting
each, rather, her burden is to sufficiently establish
those underlying facts from which the Court can

make the necessary conclusions and discretionary
determinations. (Citations omitted.)

Janicik v. Prudential Insurance Company of America, 305
Pa.Super. 120, 451 A.2d 451, 454-455 (1982).

Plaintiffs must first establish that the class is so numer-
ous that joinder of all members is impracticable under Pa.
R.C.P. 1702(1). A finding of numerosity is not dependent on
an arbitrary numerical limit but upon the circumstances of
each case. Janicik v. Prudential Insurance Company of

America, Id., 451 A.2d 456. In making this determination, the
Court should examine whether the number of potential indi-
vidual plaintiffs would pose a grave imposition on the
resources of the Court and an unnecessary drain on the ener-
gies and resources of the litigants. Id., quoting Temple

University of the Commonwealth System of Higher

Education v. Pennsylvania Department of Public Welfare, 30
Pa.Cmwlth. Ct. 595, 603, 374 A.2d 991, 996 (1977).

Plaintiffs have defined the class as follows:

All persons in the United States and/or the
Commonwealth of Pennsylvania who, beginning on
or about February 9, 1999, purchased Weather-
Boards FiberCement Siding for their homes and
other dwellings from Defendant CertainTeed
Corporation (“CertainTeed”) having a written form
warranty that expressly covers all manufacturing
defects for 50 years or chalking for at least 2 years
and under which CertainTeed improperly main-
tains that no coverage is provided for a manufactur-
ing defect known as efflorescence (a/k/a chalking).
(Plaintiffs’ Motion for Class Certification, p. 1).

In his deposition, Gregory Fedo, CertainTeed’s Director of
Consumer Services, stated that there are at least thousands
of persons who purchased the weatherboards siding since
February 9, 1999. (Fedo Depo., p. 158).

The proposed class is composed of all persons in the
United States who purchased CertainTeed WeatherBoards
FiberCement Siding since February 9, 1999 who may have
outstanding claims as well as future claims for efflorescence
or chalking. Plaintiffs have identified six consumers in the
United States who have claims at the present time.
(Plaintiffs’ Complaint, Exhibit 8). Plaintiffs seek declaratory
and injunctive relief to ensure that all proposed class mem-
bers will have all outstanding and future claims for efflores-
cence or chalking paid in accordance with CertainTeed’s
written warranties as interpreted by Plaintiffs. The pro-
posed class period begins on February 9, 1999 and Plaintiffs
do not set forth any closing date in the definition. The evi-
dence of record shows that CertainTeed changed its warran-
ty in April, 2002 and expanded it to warrant that the
WeatherBoards FiberCement Siding will be free from manu-
facturing defects, including efflorescence. Plaintiffs are
apparently requesting the Court to apply the terms of this
expanded warranty, effective April, 2002, to the purchases
made prior to April, 2002 when efflorescence was not a cov-
ered condition.

Plaintiffs face a considerable hurdle in meeting the
numerosity requirement. First, there have been only six
claims of efflorescence, only one of which arose in
Pennsylvania. Plaintiffs have received no claims for chalk-
ing on the fibercement siding. (Fedo Depo., p. 104). Plaintiffs
premise their argument that numerosity is met on the allega-
tion that there have been “at least thousands of persons who
purchased WeatherBoards FiberCement Siding since
February 9, 1999.” (Plaintiffs’ Brief in Support of Their
Motion for Class Certification, p. 9). There is, however, no
allegation that any purchasers, other than the six identified
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individuals, have made claims where warranty coverage is
disputed.

When the class definition is so broad and poorly estab-
lished that the court cannot discern who the potential class
members are, the numerosity criterion has not been met.
Cribb v. United Health Clubs, Inc., 485 A.2d 1182, 1184
(Pa.Super. 1984). Plaintiffs’ class definition does not specify
that the potential members must have had an actual claim
for efflorescence or chalking. The class as identified by
Plaintiffs is, at this time, a theoretical class only. While the
Court could require a modification of the class definition by
Plaintiffs, it will not do so because of other fatal defects in
Plaintiffs’ request for class certification.

CertainTeed argues that the requirement of commonality
as set forth in Pa. R.C.P. 1702(2) and the related requirement
of typicality under Pa. R.C.P. 1702(3) defeat certification of
the proposed class. “To satisfy the commonality require-
ment, plaintiffs must establish that their claim presents
‘questions of law and fact common to the class.’” Hayes v.

Motorists Mutual Insurance Co., Id., 537 A.2d at 332.
Common questions of fact exist only when the facts are “sub-
stantially the same so that proof as to one claimant would be
proof as to all. This is what gives the class action its legal via-
bility.” Allegheny Co. Housing Authority v. Berry, 338
Pa.Super. 338, 487 A.2d 995, 997 (1985). Where the facts at
issue have different origins, different manners of proof, or
are subject to different defenses, they are not common ques-
tions of fact within the meaning of Pa. R.C.P. 1702. Hayes v.

Motorists Mutual Insurance Co., supra, 537 A.2d at 332.
Plaintiffs seek certification of their breach of contract

claim set forth in Count II of their Complaint “based upon
materially identical terms of these warranties that
CertainTeed has uniformly breached by its conduct.”
(Plaintiffs’ Brief in Support of Their Motion for Class
Certification, p. 10). While claims arising from the interpre-
tation of a form contract generally give rise to common ques-
tions of law and fact, such is not the case here. A review of
the record shows that there are several potential causes of
efflorescence making it impossible to determine liability on
a class-wide basis.

It will first be necessary to determine if the known claims
involve an efflorescence condition rather than a chalking
condition. If such a condition is found, a determination must
be made as to whether the efflorescence was caused by a
manufacturing defect or by an intervening cause, including
improper storage and installation. (Fedo Depo., p. 70).
Despite Plaintiffs’ claim that efflorescence is caused by a
manufacturing defect, Mr. Fedo testified that efflorescence
is not ever caused by a manufacturing defect. (Fedo Depo.,
p. 56). In short, Plaintiffs can prove a breach of contract only
by showing that the claim the representative Plaintiffs made
for efflorescence was covered by the warranty, but denied.
In order to prove that the claim was covered by the warran-
ty prior to April, 2002, Plaintiffs must show that it was
caused by a manufacturing defect. Clearly, individualized
issues predominate over any common issues of fact and law.
Moreover, the warranty at issue specifies that it applies in
certain situations “when subject to normal and proper use.”
Whether the particular siding was subject to normal and
proper use would be an individual question to be determined
for each claim under the warranty.

Plaintiffs argue that injunctive and declaratory relief
would not require Plaintiffs to offer proof of multiple and
supervening causes or proof of a manufacturing defect
because this is a breach of contract rather than a negligence
claim. To establish a claim for breach of contract, the class
must be able to establish that there is a common set of facts
demonstrating a duty imposed by the contract, that the duty

was breached, and as a result of the breach, the class mem-
bers sustained damages. Koken v. Steinberg, 825 A.2d 723,
729 (Pa.Cmwlth. 2003).

Here, in order to establish a breach of warranty, Plaintiffs
must show that the claimed efflorescence was covered by the
warranty at issue. This necessarily requires a determination
of the cause of the efflorescence. Because there are other
causes of efflorescence, the issue of liability for breach can-
not be resolved on a class-wide basis. Common issues of fact
and law will not predominate as required by Pa. R.C.P.
1702(2) and Pa. R.C.P. 1708(a)(1). Plaintiffs have failed to
establish that there are common questions of law or fact that
predominate over individual questions.

Finally, when equitable or declaratory relief alone is
sought, the Court must also consider:

Whether the party opposing the class has acted or
refused to act on grounds generally applicable to the
class, thereby making final equitable or declaratory
relief appropriate with respect to the class.

Pa. R.C.P. 1708(b)(2).
Plaintiffs allege that there are six instances nationwide

where CertainTeed has breached its warranty regarding its
siding. Plaintiffs have accepted Mr. Fedo’s testimony that
“there are at least thousands of persons who purchased
WeatherBoards FiberCement Siding since February 9,
1999.” (Plaintiffs’ Brief in Support of Their Motion for Class
Certification, p. 9). CertainTeed’s refusal to pay six disputed
warranty claims under these circumstances does not amount
to “refusing to act on grounds generally applicable to the
class,” thereby making final equitable or declaratory relief
appropriate with respect to the class.

For all of the foregoing reasons, the Court finds that
Plaintiffs have failed to meet the numerosity and commonal-
ity requirements of Pa. R.C.P. 1702(1) and (2) and that final
equitable or declaratory relief is not appropriate with
respect to the class. Pa. R.C.P. 1708(b)(2).

ORDER OF COURT
AND NOW, this 29th day of March, 2006, for the reasons

set forth in the Opinion of this same date, it is ORDERED,
ADJUDGED and DECREED that Plaintiffs’ Motion for Class
Certification is denied and the action shall proceed as an
individual action.

BY THE COURT:
/s/Horgos, J.

Bernardo Katz v.
Rubert Aumer and Lois Aumer

Discovery—Attorney-Client Privilege

1. In action for breach of contract for sale of real estate,
Plaintiff ’s Motion to Compel requesting copies of electronic
communications between Defendants and Defendants’ attor-
ney allegedly conveying an offer to sell real estate is proper-
ly denied as the material requested is subject to the attor-
ney-client privilege.

2. Plaintiff ’s argument that the information requested is
necessary in order to prove that the Statute of Frauds was
satisfied is insufficient to meet Plaintiff ’s burden of proving
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an exception to the attorney-client privilege as Pennsylvania
law does not recognize a Statute of Frauds exception to the
attorney-client privilege.

(Sandra L. Kitman)

Peter H. Thomson for Plaintiff.
Kevin P. Allen for Defendants.

No. GD 05-007368. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
Strassburger, J., May 5, 2006—On March 24, 2005,

Plaintiff Bernardo Katz (“Katz”) filed a Praecipe for Writ of
Summons. On May 20, 2005, Plaintiff filed a complaint
against Lois and Rupert Aumer alleging the Defendants
breached a contract to sell real estate to Katz and asked for
specific performance and damages.

On June 9, 2005, Defendants filed an Answer and New
Matter and the case was scheduled for the Call of the List on
March 15, 2006. On October 24, 2005, Defendants filed a
Motion for Summary Judgment to be placed on the
December 12, 2005, General Argument List. On December 2,
2005, this court entered an order continuing the Defendants’
Motion for Summary Judgment to the February 13, 2006,
General Argument List at Plaintiff ’s request due to a conflict
in new counsel’s schedule.

On February 13, 2006, Plaintiff filed a motion to compel
certain documents on a privilege log compiled by
Defendants in response to Plaintiff ’s discovery requests.
This court denied that motion. Also on February 13, 2006, the
parties argued their motion for summary judgment before
the Honorable Paul F. Lutty, Jr. Defendants’ Motion for
Summary Judgment was granted and Plaintiff filed the
instant appeal on March 16, 2006. On March 24, 2006, Judge
Lutty ordered Plaintiff to file a Concise Statement of Matters
Complained of on Appeal pursuant to Pa.R.App.P. 1925(b).
On April 4, 2006, Plaintiff filed his Concise Statement com-
plaining of four alleged errors. The second alleged error ref-
erences this court’s order of February 13, 2006, denying
Plaintiff ’s motion to compel.1

The complaint in this case arises from a potential real
estate transaction between Plaintiff and Defendants.
Plaintiff contends that he and Defendants entered into an
agreement for Defendants to sell Plaintiff a bar, a salon, and
a liquor license. Specifically, Plaintiff contends that
Defendants’ former attorney, William C. Kaczynski, Esq.,
received written electronic communications from
Defendants, which conveyed an offer to sell these properties.
Plaintiff claims he e-mailed Kaczynski agreeing to this
alleged “offer.” During discovery, Defendants turned over
portions of Kaczynski’s file, along with a privilege log.
Plaintiff s motion to compel at issue here requested copies of
the electronic communications between Defendants and
Kaczynski. Defendants objected, saying that these communi-
cations, if they existed at all, were subject to the attorney-
client privilege.

Generally, “a party may obtain discovery regarding any
matter, not privileged, which is relevant to the subject mat-
ter involved in the pending action, whether it relates to the
claim or defense of any other party.” Pa. R.C.P. 4003.1(a).
“Material subject to the attorney-client privilege is not dis-
coverable as being beyond the scope of discovery.” Joe v.

Prison Health Services, Inc., 782 A.2d 24 (Pa.Cmwlth. 2001).
The attorney-client privilege applies to communications that
relate to “a fact of which the attorney was informed for the
purpose of securing either a legal opinion, legal services or
assistance in some legal proceeding.” Brennan v. Brennan,
422 A.2d 510, 515 (Pa.Super. 1980). “The party seeking to
overcome the privilege has the burden to prove an applica-

ble exception to the privilege.” Prison Health Services, 782
A.2d at 31.

In the case at bar, Plaintiff claims that he is entitled to
this information because it is necessary to his case in order
to prove the Statute of Frauds was satisfied by having a writ-
ten offer. In other words, Plaintiff is trying to show a Statute
of Frauds exception to the attorney-client privilege.
Pennsylvania, however, does not recognize any type of
Statute of Frauds exception to the attorney-client privilege.
Because Plaintiff has failed to overcome his burden to show
why these communications, if they do exist, fall into a recog-
nized exception to the attorney-client privilege, this court’s
order should be affirmed.

Strassburger, J.
May 5, 2006

1 The other three alleged errors reference an order of Judge
Lutty, who will address those issues in a separate opinion.
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Sara Paravati and Joseph Paravati v.
Port Authority

of Allegheny County
Personal Injury—Molded Jury Verdict on Consent Order of

Court—Motion for Post Trial Relief—Sovereign Immunity—

Uninsured Motorist Coverage—Stacking

1. Self insurance is not a means by which self-insurers
may avoid the claims of those individuals for whose protec-
tion the insurance laws have been enacted.

2. The purpose of uninsured motorist benefits is to pro-
tect innocent parties who are injured as a result of the negli-
gence of a party who has no insurance. It is not related to any
fault on the part of the policy holder or self-insurer.

3. It was not the legislature’s intent that a transportation
authority use sovereign immunity as a shield to protect it
from a statutorily imposed requirement.

4. The plain meaning of 75 Pa.C.S.A. 1787(b) is to prevent
multiple recoveries from a self-insurer because it
owns/operates other vehicles which are also required to be
covered for uninsured motorist benefits. It is not to deny the
injured party from recovering uninsured benefits under her
own policy and that of defendant under the consent molded
verdict.

(Linda A. Michler)

Fred C. Jug for Plaintiffs.
Gregory A. Evashavik for Defendant.

No. GD 02-13128. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
I. PROCEDURAL HISTORY

O’Brien, J., April 3, 2006—Plaintiffs initiated this lawsuit
on July 12, 2002, to recover for injuries Mrs. Paravati sus-
tained while a Passenger on one of defendant’s buses. The
case was transferred to Arbitration on October 21, 2003. On
January 14, 2004, defendant filed an appeal from the award
of the Board of Arbitrators. The case proceeded to trial by
jury on September 21, 2005. The following day, the jury
found for Mrs. Paravati in the amount of $50,000. On
September 28, 2005, the undersigned entered a Consent
Order of Court, whereby the jury verdict was molded to the
amount of $15,000 in favor of Mrs. Paravati only and against
defendant on the uninsured motorist claim, based on the
negligence of an unidentified driver. The same date, defen-
dant filed a Motion for Post-Trial Relief, which was denied
on January 18, 2006. Defendant filed an appeal to the
Superior Court on January 30, 2006.

II. FACTS
The facts may be briefly summarized as follows.1 On July

20, 2000, Mrs. Paravati was a passenger on a Port Authority
bus. A pick-up truck ran a stop sign and fled the scene. The
bus driver executed an emergency stop to avoid colliding
with the pick-up truck. As a result of the sudden stop, Mrs.
Paravati fell onto the floor and sustained injuries. The jury
found that the unidentified pick-up truck driver was 100%
negligent and that the bus driver was not negligent. It is not
disputed that Mrs. Paravati was a named insured on an auto-
mobile insurance policy issued by State Farm. (T-8, 9, 79)
Counsel for plaintiffs represented that State Farm paid
$15,000 in uninsured motorist benefits because it recognized
that defendant’s uninsured motorist coverage was insuffi-
cient to cover Mrs. Paravati’s injuries. (T-8)

II. ISSUES
A. WHETHER THE DOCTRINE OF SOVEREIGN
IMMUNITY BARS MRS. PARAVATI FROM
RECOVERING UNINSURED MOTORIST BENE-
FITS FROM DEFENDANT

B. WHETHER THE PROHIBITION AGAINST
STACKING CONTAINED IN 75 Pa.C.S.A. §1787(b)
PREVENTS MRS. PARAVATI FROM RECOVER-
ING UNINSURED MOTORIST BENEFITS FROM
DEFENDANT DUE TO HER RECEIPT OF SUCH
BENEFITS FROM HER OWN INSURER.

III. DISCUSSION
A. Defendant is self-insured pursuant to the provisions of

75 Pa.C.S.A. §7187. Subsection (a)(3) requires a self-insurer
to provide uninsured motorist coverage. Prior to the codifi-
cation of this requirement, the Supreme Court held that a
transportation authority, as a self-insurer, was required to
provide uninsured motorist coverage. See Modesta v.

Southeastern Pennsylvania Transportation Authority, 469
A.2d 1019 (Pa. 1983).

Defendant contends that because it was found to be free
of negligence, recovery against it is barred by the doctrine of
sovereign immunity. Donnelly v. SEPTA, 708 A.2d 145
(Pa.Cmwlth. 1998), held that a plaintiff seeking to impose lia-
bility on a Commonwealth party must establish, among other
things, a negligent act on the part of the Commonwealth
party. The Donnelly case involved neither the self-insurance
provisions of the Pennsylvania Motor Vehicle Financial
Responsibility Law, 75 Pa.C.S.A. §1787, nor uninsured
motorist benefits. Rather, it involved the employee of an
independent contractor who was injured when he fell from
scaffolding during renovation work on an elevated rail line.
The employee alleged that SEPTA was negligent in not pro-
viding adequate lighting and in not assuring that the scaffold
and job site were safe. The Court held that the employee did
not prove a “special danger” or “peculiar risk” to establish a
cause of action against SEPTA, the employer of the inde-
pendent contractor. It was also held that the real estate
exception to sovereign immunity did not apply because the
condition was not “of” the realty.

Most of the cases dealing with a sovereign immunity in
the context of a passenger injured on a transportation
authority vehicle concern whether the vehicle was in “oper-
ation.” Research has not revealed a case in which a trans-
portation authority argued that sovereign immunity prevent-
ed the authority from owing uninsured motorist benefits to
an injured passenger because it was not negligent.

In Brissett v. SEPTA, 513 A.2d 1037 (Pa.Super. 1986), plain-
tiff sustained injuries while a passenger on a transportation
authority’s bus. The bus was involved in an accident with a
motor vehicle operated by an unknown person. Plaintiff was
covered under a household policy issued to her son by
Allstate. She applied for and received basic loss benefits from
Allstate. Plaintiff then instituted suit against SEPTA, seeking
recovery of uninsured motorist benefits. The Court held that
SEPTA was primarily liable for recovery of uninsured
motorist benefits pursuant to the insurer’s excess policy
clause. The Court also noted that this result was consistent
with 75 Pa.C.S.A. §1733, relating to the priority of recovery of
uninsured motorist benefits. Id. at 1040, fn. 3. The issue of sov-
ereign immunity was not raised by SEPTA.2

The goal of statutory interpretation is to ascertain and
effectuate the intention of the General Assembly and to
strive to give effect to all the provisions in a statute. See 1
Pa.C.S.A. §1921(a). If, as defendant contends, sovereign
immunity is applicable to a transportation authority found
not to be at fault and uninsured motorist benefits are there-
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fore, unrecoverable, 75 Pa.C.S.A. §1787(a)(3) would be ren-
dered meaningless with respect to transportation authori-
ties. Case law would also be overturned. There would never
be a situation in which uninsured motorist benefits would be
recoverable. This is not the result the Legislature intended.
As noted in Modesta, supra, “self-insurance is not a means
by which self-insurers may avoid the claims of those individ-
uals for whose protection the insurance laws have been
enacted.” Id. At 469 A.2d at 1022.

The purpose of uninsured motorist benefits is to protect
innocent parties who are injured as a result of the negligence
of a party who has no insurance. It is not related to any fault
on the part of the policy holder or self-insurer. The law
requires defendant to provide uninsured motorist benefits to
protect against the very situation that has arisen in the case
at bar. It was not the legislature’s intent that a transportation
authority would use sovereign immunity as a shield to pro-
tect it from a statutorily imposed requirement. Sovereign
immunity does not bar plaintiff from recovering uninsured
motorists benefits from the instant defendant.

B. Defendant argues that since Mrs. Paravati has recov-
ered uninsured motorist benefits under her own policy of
insurance, 75 Pa.C.S.A.(b) prohibits her recovering unin-
sured motorist benefits from defendant. That section pro-
vides as follows:

Any recovery of uninsured motorist benefits under
this section only shall not be increased by stacking
the limits provided in section 1774, in considera-

tion of the ownership or operation of multiple vehi-

cles or otherwise.

(Emphasis added). The plain meaning of this statute is to
prevent multiple recoveries from a self-insurer because it
owns and/or operates other vehicles which are also required
to be covered for uninsured motorist benefits. Furthermore,
75 Pa.C.S.A. §1733(a) provides as follows:

Where multiple policies apply, payment shall be
made in the following order of priority: (1) A poli-
cy covering a motor vehicle occupied by the
injured person at the time of the accident. (2) A pol-
icy covering a motor vehicle not involved with
respect to which the injured person is an insured.

As noted in Brissett, supra, a self-insurer is required to pro-
vide the equivalent of uninsured motorist coverage and
therefore will be treated under the law as though it had a
policy of insurance providing uninsured motorist coverage.
As such, the instant defendant was primarily responsible to
pay uninsured motorist benefits to the plaintiff.3

IV. CONCLUSION
For the foregoing reasons, defendant’s Motion for Post-

Trial Relief was denied.

BY THE COURT:
/s/O’Brien, J.

1 Only a partial trial transcript was ordered by defendant.

2 See also Eads v. Port Authority of Allegheny County, 8 Pa
D&C, 4th 661 (1991), where plaintiff was injured while a pas-
senger on a PAT bus which was involved in an accident
caused by the negligence of the operator of the other vehicle.
PAT was found responsible for underinsured motorist bene-
fits. PAT did not raise the defense of sovereign immunity.

3 That plaintiff recovered $15,000.00 in uninsured motorist
benefits from her insurer is inconsequential. The jury ver-
dict was in the amount of $50,000.00. Plaintiff, in any event,
would have been entitled to recover uninsured motorist ben-
efits from her insurer.

Commonwealth of Pennsylvania v.
David Kennedy

Testimony of Hypnotized Witness—Delay in Filing Charges

—Admissibility of Statements of Deceased Witnesses—

Probable Cause for Issuance of Search Warrant—

Admissibility of Photographs of Deceased Victim—

Testimony of Forensic Pathologist—Failure to Instruct on

Third Degree Murder

1. Testimony of hypnotized witness allowed where limit-
ed to pre-hypnosis police interviews, conducted by an indi-
vidual employed full time as a hypnotist, and where hypno-
tist was selected from the phone book.

2. Delay in filing charges is not unreasonable and preju-
dicial as DNA evidence was not available when victim was
murdered in 1977, and Defendant did not demonstrate that
there were witnesses now unavailable who would have
offered exculpatory information had charges been filed
earlier.

3. Statements of deceased witnesses taken from police
reports of interviews are inadmissible hearsay.

4. There is sufficient probable cause to issue a search
warrant for the seizure of Defendant’s blood as Defendant
was a suspect at the time the murder was committed.

5. Photographs of the deceased victim depicting the area
where her body was found, demonstrating ligature marks on
her body, and showing that she had been strangled by her
own jeans, were admissible as their evidentiary value
exceeded their inflammatory value.

6. Testimony of forensic pathologist who did not perform
the autopsy on the deceased victim, but who reviewed the
autopsy report and photographs from the autopsy conducted
by a now deceased forensic pathologist, is admissible as he
testified that he had formed his own opinion as to the cause
and manner of death based on the objective data.

7. Court did not err in refusing to instruct jury on third
degree murder as there was no evidence whatsoever to
establish any degree of murder other than first degree.

(Sandra L. Kitman)

Michael W. Streily for the Commonwealth.
William F. Manifesto for Defendant.

No. CC 200100571. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
O’Toole, J., April 27, 2006—The Defendant, David R.

Kennedy, was charged with Criminal Homicide, 18
Pa.C.S.A. §2501. This case originally assigned to the
Honorable Gerard Bigley. Judge Bigley ruled on numerous
Pre-Trial Motions, including the denial of the following
Motions: a Motion to Suppress the Search Warrant, a Motion
to Suppress the Defendant’s Statements, a Motion to
Exclude the Testimony of a Hypnotized Witness, a Motion
for a View by the Jury, a Motion to Suppress Photographs,
and a Motion to Exclude DNA Evidence. Judge Bigley
granted a defense Motion to Exclude the Testimony of the
Defendant’s Former Wife and a defense Motion for Release
of Evidence for Independent Testing. Prior to the original
trial date of August 6, 2001, defense counsel notified the
Commonwealth that it would only present expert testimony
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to challenge the statistical analysis of DNA testing and the
availability of DNA testing prior to the year 2000. As such,
the prosecutor sought to subpoena the testimony of an ana-
lyst from the out-of-state testing laboratory used by the
defense. The defense filed a Motion to Quash and/or
Withdraw Subpoena. The Motion was denied on August 8,
2001 and the Defendant immediately filed an appeal to the
Pennsylvania Superior Court. The Superior Court quashed
the appeal as interlocutory in a unpublished Opinion dated
December 16, 2002. A Petition for Allowance of Appeal was
granted by the Pennsylvania Supreme Court. In an Opinion
authored by Chief Justice Ralph J. Cappy dated June 21,
2005, the Supreme Court found that the Order of Court
denying the Defendant’s Motion to Quash and/or Withdraw
Subpoena was an appealable collateral Order and the trial
court erred in denying the Motion. As such, the case was
remanded for further proceedings. On remand, the case was
re-assigned to this Court.

On November 14, 2005, the Defendant appeared before
this Court for a hearing on additional Pre-Trial Motions. At
the conclusion of the hearing, the Motions were denied as to
the testimony of Ruth Beck, denied as to the admissibility of
the statements of deceased witnesses, and granted as to the
exclusion of photograph #52. The following day, the
Defendant proceeded to a jury trial. On November 21, 2005,
the jury returned a verdict of guilty of First Degree Murder.
The Defendant waived a pre-sentence report and was sen-
tenced on the same day to life imprisonment without parole.
This appeal follows.

The facts of this case can be summarized as follows:
This case involves the March 17, 1977 disappearance of

Debbie Capiola, of Findlay Township, a seventeen-year old
high school student. The case remained unsolved for many
years. Debbie left her home on a back road in Findlay
Township at about 7:45 a.m. that morning to walk to the bus
stop. Her brother, who usually accompanied her, stayed
home that day because he was sick. The school bus driver,
Helen Kennedy, testified that Debbie was not at the bus stop
at 8:02 a.m., when the bus arrived to pick her up. (N.T.
11/15/05, pp. 106-110) Kathleen Juip, Debbie’s mother, stat-
ed that she left her residence at about 8:10 a.m. As she was
driving down the road, she saw her daughter’s books and her
nurse’s smock on the side of the road. Thinking that Debbie
had dropped them running for the bus, Ms. Juip picked up
the items and took them to the high school. The school sec-
retary paged Debbie, but she did not respond and Ms. Juip
knew that something was wrong. She contacted the police
and the search for Debbie began. (N.T. 11/15/05, pp. 119-
126) Eight days later on March 25, 1977, Debbie’s purse,
containing her wallet, and her shoes were found near Blue
Lake in a remote area of Washington County. (N.T. 11/16/05,
pp. 4-11) Two days later, Donald King, who was part of a
search party, located Debbie’s body on a hillside by a dump
near where her purse was found. (N.T. 11/16/05, pp. 21-28)
Her jeans were tied around her neck, there were buttons
missing from her blouse, and her bra was torn. (N.T.
11/16/05, pp. 77-83)

The Defendant, who drove a car similar to a vehicle that
had been observed in the area by several witnesses, was
interviewed on March 31, 1977. The Defendant’s license
plate matched the partial plate numbers that had been pro-
vided to the police. The Defendant denied any involvement
with the murder. (N.T. 11/16/05, pp. 104-110)

An autopsy was performed by Dr. Ernest Abernathy, who
is now deceased. The autopsy protocol and the autopsy pho-
tographs were reviewed by Dr. Leon Rozin. Dr. Rozin opined
that the cause of death was ligature strangulation. There was
no trauma to the victim’s vagina, cervix or rectum, but the

oral cavity smear was positive for spermatozoa. (N.T.
11/17/05, pp. 76-79, 85)

Several criminologists examined the swab samples taken
from Ms. Capiola and her clothing. Spermatozoa and a small
stain of blood were found on the jeans and spermatozoa was
found on the oral slides. (N.T. 11/17/05, pp. 110-146)

From 1977 to 1999, this unsolved case was investigated by
many members of the Pennsylvania State Police, but no sus-
pect was charged. In 1999, Trooper Rebecca Loving
reviewed the case and wondered if the spermatozoa that was
found could be tested for DNA. In May 2000, Trooper Loving
shipped Ms. Capiola’s jeans and the oral slides to Cellmark
Laboratory, along with the autopsy report and the criminolo-
gists’ reports. The following month she learned that
Cellmark had a profile from the jeans and that further test-
ing could be done. On November 3, 2000, the police obtained
a search warrant for the Defendant’s blood. The blood was
taken to Cellmark on November 8, 2000 and they received
the results of the DNA testing on December 6, 2000. Based
on the results, the Defendant was arrested on December 14,
2000 and charged with homicide. (N.T. 11/18/05, pp. 41-60)

Kathryn Colombo, a laboratory analyst with Cellmark
Diagnostics in Maryland, testified that Cellmark is a private
laboratory engaged in DNA identification testing in criminal
cases. She stated that she examined the victim’s jeans and
obtained a DNA profile from the sperm that she found on the
jeans. When she received the Defendant’s blood sample a
few months later, she extracted DNA from the blood. The
DNA profile from the jeans was exactly the same as the DNA
profile from the Defendant’s blood. She indicated that there
is a 1 in 1.4 trillion chance that someone else’s DNA would
be the same as the Defendant’s DNA. In her opinion, with a
reasonable degree of scientific certainty, “the donor of the
DNA obtained from the blood sample labeled David
Kennedy is the source of the DNA obtained from the sperm
fraction on the jeans.” (N.T. 11/18/05, pp. 96-138)

The Defendant raises numerous issues on appeal, some of
which will be consolidated in this Opinion. First, the
Defendants alleges that this Court and Judge Bigley erred in
denying the Motion to exclude the testimony of Ruth Beck,
who had been hypnotized. After hearing testimony on this
Motion in 2001, Judge Bigley denied it. In a further hearing
held before this Court on November 14, 2005, the defense
sought to resurrect the Motion and to challenge Judge
Bigley’s ruling. The Commonwealth explained that they only
intended to present testimony of Ms. Beck’s pre-hypnosis
interview with the police and did not intend to introduce any
evidence gleaned during Ms. Beck’s hypnotic session or her
post-hypnosis interview. In Commonwealth v. Smoyer, 476
A.2d 1304, 1308 (Pa. 1984), the Supreme Court set forth the
following guidelines with regard to the use of the testimony
of a witness that had been hypnotized:

…whenever a person previously hypnotized is
offered as a witness, the offering party must so
advise the court, and show that the testimony to be
presented was established and existed previous to
any hypnotic process; [footnote omitted] that the
person conducting the hypnotic session must be
trained in the process and is neutral of any connec-
tion with the issue or the parties; and, the trial
judge shall instruct the jury that the testimony of a
witness previously hypnotized should be carefully
scrutinized and received with caution.

Judge Bigley ruled that the testimony of Ms. Beck was
admissible. The Defendant sought to have this Court review
Judge Bigley’s ruling and to present evidence indicating that
the hypnotic session was not conducted properly due in part
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to the fact that the hypnotist, who was not a psychologist or
a psychiatrist, was not properly trained. As the hypnotist
who conducted the hypnosis session, George Gimigliano,
died in October 1992, the Commonwealth offered the testi-
mony of his son, also named George Gimigliano, who testi-
fied that his father studied with another hypnotist and read
several books. What began as a hobby became his father’s
regular employment when he opened an office between 1965
and 1970 and he maintained the office on a full-time basis
until he died. (N.T. 11/14/05, pp. 19-22) Detective Regis
Kelly, who worked as a detective for Allegheny County in
1977, stated that Ms. Beck gave him a full statement on
March 24, 1977. On March 30, 1997, he selected Mr.
Gimigliano from the telephone book and he took Ms. Beck to
the hypnosis session. Mr. Gimigliano did not want to know
any facts of the case prior to the session and the detective sat
quietly in the back of the room during the session. (N.T.
11/14/05, pp. 26-35) After listening to the defense witness,
Arnold Friedman, Ph.D., a psychologist and a hypnotist, tes-
tify about hypnosis protocol and entertaining oral argument,
the Court, finding that Judge Bigley’s ruling was “the law of
the case,” denied the request to reconsider the ruling and
allowed it to stand. Upon review of that decision, the Court
finds that not only was it proper to determine that Judge
Bigley’s ruling was the law of the case, the Court agrees with
the ruling in that the Commonwealth established the three-
prong test set forth in Smoyer. The Commonwealth notified
the Court and the Defendant that the witness had been hyp-
notized. The witness’s pre-hypnotic testimony, which was set
forth in Detective Kelly’s police report proffered as Exhibit
1, was established and it existed prior to the hypnosis ses-
sion, which was used for the sole purpose of determining if
the witness could offer further details of her observation of
the Defendant’s vehicle. The hypnotist, while not a psychol-
ogist, was trained in the field of hypnosis, made a full-time
living as a hypnotist, and he was not connected in any fash-
ion to the police, who picked his name out of the phone book,
or the witness. Accordingly, the allegations regarding the
testimony of Ruth Beck are rejected.

Second, the Defendant alleges that Judge Bigley erred in
denying the defense Motion to Dismiss the criminal com-
plaint due to the Commonwealth’s unreasonable and preju-
dicial delay in filing the charges. Again, this Court has no
authority to overrule Judge Bigley’s denial of the Motion. A
review of the applicable case law convinces this Court that
the ruling was proper. A criminal defendant must show that
the passage of time caused actual prejudice and that the
prosecution lacked sufficient and proper reasons for post-
poning the prosecution in order to establish a due process
violation. Commonwealth v. Snyder, 713 A.2d 596 (Pa. 1998).
In this case, the delay in charging the Defendant was occa-
sioned by the fact that the sophisticated DNA testing neces-
sary to either exculpate or inculpate the Defendant simply
did not exist in 1977 or for twenty plus years thereafter.
When the case was transferred to Trooper Loving in 1999,
she immediately began to investigate the possibility of link-
ing someone to the crime via the use of DNA testing. She
acted very quickly and diligently. Moreover, the
Commonwealth did not delay the prosecution of the
Defendant in order to gain a “tactical advantage” (See,
Commonwealth v. Lightman, 489 A.2d 200 (Pa.Super. 1985));
rather, it delayed the prosecution until it had ample evidence
to prove the Defendant’s guilt. In addition, the Defendant
has failed to demonstrate that specific witnesses, who are
now unavailable or deceased, would have offered exculpato-
ry information if the charges had been filed in the early or
mid 1990’s. As such, this Court agrees with Judge Bigley’s
decision to deny the Motion to Dismiss.

Third, the Defendant alleges that this Court erred in
denying the Motion for Admission of Statements of Deceased
Witnesses. The Motion is based upon the argument that the
charges should have been dismissed due to the unnecessary
delay in filing them, which has resulted in the Defendant’s
inability to call certain witnesses to testify because they are
deceased or their whereabouts are unknown. This is basical-
ly the same argument that was presented to and denied by
Judge Bigley in 2001 with a different title, which again rais-
es the “law of the case” issue. Further, introducing police
reports containing the statements of persons that the police
interviewed as substantive evidence would fly in the face of
the most basic rule of evidence—hearsay is inadmissible.1
The statements of the witnesses were not sworn to by the
witnesses. The statements were not tape recorded or video
taped. The witnesses did not review the police reports and
adopt the report as their actual statement. And, perhaps
most importantly, the Commonwealth would not have an
opportunity to cross-examine the witnesses as to the state-
ments and their recollection of the events set forth in the
police reports. Clearly, if the Commonwealth sought to intro-
duce this type of evidence, the defense would vehemently
object and that objection would be sustained. Accordingly,
the Court finds that the Motion was properly denied.

Fourth, the Defendant alleges that Judge Bigley erred in
denying the Motion to Suppress Evidence in that there was
insufficient probable cause to authorize the seizure of the
Defendant’s blood. While Judge Bigley did not write an
Opinion to explain his denial of the Motion, a review of the
four corners of the search warrant convinces this Court that
it contains sufficient probable cause. It is clear from the
Affidavit of Probable Cause that the Defendant was a sus-
pect in the homicide within a few weeks of the child’s disap-
pearance; however, the police were unable to procure suffi-
cient evidence to charge the Defendant. As stated above, it
was not until DNA testing, particularly on old and small sam-
ples of fluid, became more scientifically advanced that the
testing of the fluids in this case was feasible and justified.
Thus, in the opinion of this Court, Judge Bigley was correct
in denying the Motion to Suppress.

Fifth, the Defendant alleges that this Court erred in
admitting certain photographs of the deceased victim into
evidence. The viewing of photographic evidence in a murder
case is, by its nature, a gruesome task; however, photographs
of a corpse are not inadmissible per se. Commonwealth

Henry, 706 A.2d 313( Pa. 1997). The Court must conduct a
two-step analysis to determine admissibility: First, the Court
must decide if the photos are inflammatory. If not, they are
admissible. If they are inflammatory, the Court must balance
the evidentiary need for the photos against the likelihood
that they will inflame the minds and passions of the jurors.
Where the evidentiary value exceeds the inflammatory dan-
ger, admission is proper. Id.; Commonwealth v. Hetzel, 822
A.2d 747 (Pa.Super. 2003). Prior to trial, this Court reviewed
the photographs that the Commonwealth sought to use as
evidence. Of seventy-one (71) photographs taken of the vic-
tim and the scene, the prosecutor indicated that he wanted to
use only seven (7) of them, including four photographs taken
during the autopsy. A review of the transcript of the argu-
ment on this Motion convinces the Court that its decision
was correct. The photographs were not inflammatory and
were properly admitted for the following reasons: they
depicted the area where the victim’s body was found, they
demonstrated the ligature marks on the victim’s body, they
showed that she was strangled with her own jeans, and they
assisted the Commonwealth in establishing the intent to kill
the victim.

Sixth, the Defendant alleges that the Court erred in
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denying the Motion to Strike the testimony of Dr. Leon
Rozin, who is the Chief forensic pathologist employed by the
Allegheny County Coroner’s Office. Dr. Rozin did not con-
duct the autopsy of Ms. Capiola. The autopsy was performed
by Dr. Ernest Abernathy, of the Washington County
Coroner’s Office, who is deceased. After asking questions to
establish Dr. Rozin’s ability to testify as an expert, the pros-
ecutor offered him for voir dire. Defense counsel objected to
him being permitted to testify and an in camera hearing was
held with regard to his testimony. During that hearing, Dr.
Rozin stated that he reviewed the autopsy report prepared
by Dr. Abernathy and several photographs of the victim that
were taken at the autopsy. Based on his review of these
items, Dr. Rozin indicated that he was able to form his own
opinion, based on the objective data set forth in Dr.
Abernathy’s protocol and the photographs, as to the cause
and manner of death of Ms. Capiola. (N.T. 11/17/05, pp. 45-
49) At the conclusion of the in camera hearing, this Court
overruled the objection to Dr. Rozin’s testimony. (N.T.
11/17/05, p. 61) After Dr. Rozin testified, defense counsel
moved to strike the testimony of Dr. Rozin on the grounds
that it was hearsay and it was admitted in violation of the
Defendant’s right to confrontation of witnesses. The motion
was denied. (N.T. 11/17/05, pp. 101-103) A review of the tes-
timony of Dr. Rozin and the arguments of counsel satisfies
this Court that the denial of the motion was appropriate
under the facts of this case. Dr. Rozin testified definitively
that his opinion was based on his review of the numerous
photographs taken during the autopsy and his evaluation of
the objective data laid out in Dr. Abernathy’s report, includ-
ing hemorrhaging of the eyes, congestion of the lungs, pul-
monary edema, and hemorrhages of the epiglottis. As Dr.
Rozin demonstrated that his opinion was actually his own
opinion and he was not merely echoing the opinion of Dr.
Abernathy, his testimony was properly admitted.
Accordingly, this allegation is without merit.

Seventh, the Defendant alleges that the Court erred in
refusing to instruct the jury on Third Degree Murder. At the
beginning of the last day of trial, the Court and counsel dis-
cussed the lengthy Points for Charge filed by both sides. The
defense requested that the Court instruct the jury on Third
Degree Murder and Voluntary Manslaughter, in addition to
First Degree Murder. The Court declined to do so. (N.T.
11/21/05, pp. 3-4) Defense counsel failed to object to the
Court’s failure to charge the jury on Third Degree Murder;
and thus, this allegation has been waived. (See,
Commonwealth v. Edmondson, 718 A.2d 751 (Pa. 1998)). In
any event, this Court finds that the failure to include this
instruction was proper because there was absolutely no evi-
dence whatsoever to establish any degree of homicide other
than First Degree Murder. This was clearly a murder that
was committed with a specific intent to kill the teen-aged
victim. It was “willful, deliberate, and premeditated” and
that was the only appropriate instruction to give to the jury.
Therefore, the refusal of the instruction was not error.

For the foregoing reasons, the Court finds that the
Defendant is not entitled to an arrest of judgment or a new trial.

BY THE COURT:
/s/O’Toole, J.

1 The Defendant’s invitation for the Court to insert the resid-
ual exception to the hearsay rule, which is found in the
Federal Rules of Evidence, but was not included by our
Supreme Court when the Pennsylvania Rules of Evidence
were adopted, is declined. The Court believes that the inclu-
sion of such a provision is better left to the Rules Committee,
who would carefully study the efficacy of the provision.

Patrick Place, Ltd.,
a Pennsylvania Partnership v.

County of Allegheny
Real Estate Assessments—Statutory Remedy—Declaratory

Judgment—Second Class County Code—Administrative

Code of Allegheny County

1. Preliminary objections seeking dismissal of property
owner’s Complaint for Declaratory Judgment requesting the
court to enter an order declaring new assessments of its
property for the years 2001-2005 a nullity, and declaring that
the assessed values are as originally assessed, are granted.

2. Property owner cannot pursue action for declaratory
relief because it did not file timely appeals of the new assess-
ments thereby failing to exhaust its statutory remedy.

3. Both the Second Class County Code and the
Administrative Code of Allegheny County provide for revi-
sion of assessments by correcting errors and by adding any
property, improvements or subjects of taxation which may
have been omitted.

4. Property owner could not bypass statutory remedies
and seek declaratory judgment as its complaint raises a
case-specific challenge to the application of legislation to its
property, and does not involve any larger questions common
to a group of property owners.

5. Property owner was required to exhaust statutory rem-
edy as it did not raise a substantial constitutional question
and did not show that the statutory remedy was inadequate.

(Sandra L. Kitman)

Kenneth J. Yarsky for Plaintiff.
Michael H. Wojcik and Robert J. Reith for Defendants.
Anthony Giglio for Intervenor South Park School District.
Paul J. Gitnik for Intervenor South Park Township.

No. GD 06-001460. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION AND ORDER OF COURT
Wettick, Jr., A.J., May 8, 2006—Defendant’s preliminary

objections seeking dismissal of plaintiff ’s complaint for
declaratory relief are the subject of this Opinion and Order
of Court.

Plaintiff alleges that its property was assessed at
$172,300 for 2001 and at $209,400 for 2002-2005. No appeals
were filed by plaintiff or the taxing bodies challenging these
assessments within the period for filing an appeal.

After the expiration of the appeal period, plaintiff
received notices of assessment change for the years 2001-
2005. It received a notice of assessment change dated
January 28, 2005 changing the assessment for 2001 to
$623,200. The notice stated that February 21, 2005 was the
last date to file an appeal. It received a notice of assessment
change dated December 23, 2004 changing the assessed
value for 2002 to $623,200. The notice stated that January 24,
2005 was the last day to file an appeal. It received a notice of
assessment change dated February 9, 2005 changing the
assessed value for 2003 to $623,200. The notice stated that
March 11, 2005 was the last day to file an appeal. It received
a notice of assessment change dated December 23, 2004
changing the assessed value for 2004 to $623,200. The notice
stated that January 24, 2005 was the last day to file an
appeal. It received a notice of assessment change dated
January 7, 2005 changing the assessed value for 2005 was
$623,200. The notice stated that February 7, 2005 was the
last day to file an appeal. (Complaint, Ex. B-F.)
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Plaintiff did not file appeals from any of these assessment
changes.

On January 19, 2006, plaintiff filed this declaratory judg-
ment action. In its complaint, plaintiff alleges that defendant
was without authority under the assessment laws or the
County Home Rule Charter to issue notices of change of
assessment for the years 2001-2005. After these assessments
had been made and certified, they were not subject to
change except by timely appeal by either the property owner
or one of the taxing bodies. The complaint further alleges
that during the relevant times there have not been any
changes to the property by way of additions, modifications,
construction, or adverse impact.1 Plaintiff requests this
court to enter an order declaring (1) the changes of the
assessment for the property for years 2001-2005 are a nulli-
ty and (2) the assessed values of the property for 2001-2005
are as originally assessed.

The preliminary objections of Allegheny County, which
were adopted by the intervenors South Park Township and
South Park School District, raise a single defense: Plaintiff
failed to exercise its statutory remedy by failing to file
assessment appeals to the Board of Property Assessment in
response to the changed valuations contained in the notices
of assessment change.

Plaintiff contends that it was not required to raise the
issue that the assessment increases violated state law by fil-
ing an appeal because it is raising a direct challenge to the
legality of the assessment changes. Defendant and inter-
venors, on the other hand, contend that this is a case-specif-
ic challenge and, consequently, must be raised through the
appeal process.

Both the Second Class County Code and the
Administrative Code of Allegheny County require the Chief
Assessment Officer to revise assessments by correcting
errors and by adding any property, improvements, or sub-
jects of taxation which may have been omitted. These revi-
sions may be made for prior years, but in no event to exceed
the period of five calendar years.

Section 13 of the Second Class County Assessment Law,
which governs revision of assessments, states in pertinent part:

The proper assessors shall, between the triennial
assessments, revise any assessment or valuation
according to right and equity by correcting errors

and by adding thereto any property, improvements

or subjects of taxation which may have been omit-

ted or any new property, improvements or subjects
of taxation which may have come into being since
the last triennial assessment. Any property,
improvements or subjects of taxation which may
have been omitted shall be assessed and made sub-
ject to taxation for the period during which said
property, improvements or subjects of taxation
shall have been omitted but in no event to exceed

the period of five calendar years preceding the
year in which the property, improvements or sub-
jects of taxation omitted is first added to the assess-
ment roll. Any such assessments as are made pur-
suant to the provisions of this paragraph shall be
subject to appeal in the same manner as other
assessments made pursuant to this act. 72 P.S.
§5452.13 (emphasis added).

The Administrative Code tracks the language of §13:
The Office of Property Assessment, under the
supervision of the Chief Assessment Officer, shall,
in the tax years for which there is no Countywide
revaluation or reassessment, revise the assessment

rolls of the appropriate taxing bodies according to

right and equity by correcting errors and by adding

thereto any property, improvements or objects of

taxation that may have been omitted or any new
property, improvements or objects of taxation that
may have come into being since the last
Countywide revaluation or reassessment. Any
property, improvements or object of taxation which
may have been omitted shall be made subject to
taxation for the period during which said property,
improvements or objects of taxation shall have
been omitted but in no event to exceed the period of

five calendar years preceding the year in which the
property, improvements or objects of taxation omit-
ted is first added to the assessment roll. Any such

valuations as are made pursuant to the provisions

of this section shall be subject to appeal in the

same manner as other assessments made pursuant

to this act. Administrative Code of Allegheny
County, §5-210.06 (emphasis added).

Depending on the facts that may be developed, it is possi-
ble that the revised assessments to plaintiff ’s property do
not come within the scope of the legislation governing the
revision of assessments, set forth in the above paragraphs.
However, plaintiff could have obtained the complete relief
which it seeks by filing appeals. If appeals had been filed, a
factual record would have been created and the Board of
Property Assessment would have determined, based on the
record, whether or not the County’s revisions came within
the scope of the assessment legislation governing revisions
set forth in this Opinion.2 The appeals would not have
involved any larger questions common to a group of proper-
ty owners because plaintiff is raising a case-specific issue:
whether under plaintiff ’s fact situation, the County was
authorized under 72 P.S. §5452.13 of the Second Class County
Assessment Law and §5-210.06 of the Administrative Code of
Allegheny County to revise the assessments of plaintiff ’s
property for the years 2001-2005.

The question that would be decided in this litigation-
whether under the facts of this case the revisions were per-
mitted under the Second Class County Assessment Law and
the Administrative Code of Allegheny County—is the exact
question that would have been decided by the Board of
Property Assessment if plaintiff had exhausted its adminis-
trative remedies. Plaintiff cannot ask the courts to decide
initially the same issues involving fact and law that would be
efficiently decided through the appeals process. A party may
bypass its statutory remedies only when that party raises a
substantial constitutional question and shows that the statu-
tory remedy is inadequate.3 Kowenhoven v. County of

Allegheny, 847 A.2d 172 (Pa.Cmwlth. 2004).
In its brief, plaintiff cites only two cases in support of its

position that it may pursue this action for declaratory relief:
Beattie v. Allegheny County, 847 A.2d 185 (Pa.Cmwlth. 2004);
and Borough of Greentree v. Board of Property Assessments,

328 A.2d 819 (Pa. 1974).

Beattie, however, supports the position that plaintiff is
required to exhaust its statutory remedies. In Beattie, the
Commonwealth Court said that even if it assumed that
“Taxpayers have raised a substantial constitutional ques-
tion, and established a discriminatory effect, we must still
consider the adequacy of the statutory remedy.” 847 A.2d at
193. The Court concluded that the taxpayers had not satis-
fied their burden to establish the absence of an adequate
legal remedy because the Board of Property Assessment has
expertise in applying the tax laws of the Commonwealth and
in dealing with complicated questions of valuation and of lia-
bility or exemption.
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In Borough of Greentree v. Board of Property

Assessments, 328 A.2d 819 (Pa. 1974), the Borough of
Greentree and individual property owners filed an action in
equity challenging the constitutionality of provisions of the
Second Class County Assessment Law which provided for
the County to be divided into three districts and for one-third
of the County to be reassessed each year. Plaintiffs contend-
ed that this legislation violated the Uniformity Clause of the
Pennsylvania Constitution and Equal Protection Clause of
the United States Constitution.

The Common Pleas Court dismissed the complaint on the
ground that the taxing bodies and taxpayers had not
exhausted their statutory remedies. The Pennsylvania
Supreme Court reversed. The opinion announcing the deci-
sion of the court recognized an exception to the rule that a
party must pursue its statutory remedies where only a sub-
stantial question of constitutionality is raised and it is shown
that the statutory remedy is not adequate.

The Greentree exception continues to require taxpayers
and taxing bodies to pursue their statutory remedies in the
absence of a substantial constitutional question. In Cherry v.

City of Philadelphia, 692 A.2d 1082, 1084 (Pa. 1997), the
Court dismissed an action by a taxpayer for declaratory
relief for failure to exhaust administrative remedies avail-
able to a taxpayer. On appeal, the Supreme Court described
the scope of the exception to the general rule that a party
must exhaust administrative remedies:

An exception to the general rule that a party must
exhaust administrative remedies is where the party
challenges the constitutionality of the enabling leg-
islation of administrative agency. In Lynch v. 0wen

J. Roberts School District, 430 Pa. 461, 244 A.2d
1(1968), this Court, held that “where a taxing
statute is made the subject of a constitutional chal-
lenge,” a party need not exhaust administrative
remedies even where a statutory remedy exists.
This Court narrowed the applicability of the Lynch

decision in Rochester & Pittsburgh Coal Company

v. Board of Assessment & Revision, 438 Pa. 506, 266
A.2d 78 (1970), holding that the mere allegation or
characterization of one’s claim as a constitutional
claim does not automatically allow a party to by-
pass administrative remedies. In rejecting the
plaintiff ’s claims that revised tax classifications
and the rates violated the Equal Protection Clause
and the Fourth to Eighth Class County Assessment
Law,7 the Rochester court held that:

[W]hat is required to confer jurisdiction on an
equity court is the existence of a substantial

question of constitutionality (and not a mere
allegation) and the absence of an adequate
statutory remedy.

Id. at 508, 266 A.2d at 79 (emphasis added). The
Court defined a substantial constitutional challenge
as a challenge to the validity of the statute as a
whole and not simply a challenge to the application
of the statute to a particular party. Id. at 509, 266
A.2d at 79. The Court stated that where a party
challenges merely the application of the statute,
the “administrative body which has responsibility
for applying the statute on a day-to-day basis
should have the first opportunity of studying and
ruling on any new application.”
Id. 692 A.2d at 1084.4

Because this case does not involve any constitutional
issues, because it raises a case-specific challenge to the

application of legislation to plaintiff ’s property, and because
plaintiff had an adequate statutory remedy which it chose
not to pursue, I enter the following Order of Court:

ORDER OF COURT
On this 8th day of May, 2006, it is hereby ORDERED that

the preliminary objections of defendant and the intervenors
seeking dismissal of plaintiff ’s complaint for failure to
exhaust statutory remedies are granted and plaintiff ’s com-
plaint is dismissed with prejudice.

BY THE COURT:
/s/Wettick, J.

1 The complaint is silent on the question of whether the prop-
erty was incorrectly described on the records of the Office of
Property Assessment. At oral argument, defendant’s counsel
stated that he would be able to establish that plaintiff ’s prop-
erty has many more rental units than had been described in
the assessment records. 

2 If this court may consider the merits of a declaratory judg-
ment action filed by a taxpayer approximately one year after
the last day for filing an appeal, the case law holding that the
appeal period may be extended only upon a showing of fraud
or a breakdown in the court machinery would have very lit-
tle meaning. See, e.g., case law cited in Union Electric Corp.

v. Board of Property Assessment, Appeals & Review, 746 A.2d
581, 584 (Pa. 2000).

3 The Declaratory Judgments Act excludes declaratory
relief under the Act where the proceeding is within the
exclusive jurisdiction of a tribunal other than a court. 42
Pa.C.S. §7541(c).

4 The concurring opinion also upheld the dismissal of the
complaint because it did not set forth a substantial constitu-
tional question.

William S. Karn v.
Quick & Reilly Incorporated

and Fleet Boston Financial Company
Preliminary Objections—Class Action—Conflict of Interest

Plaintiff attorney’s role as an aggrieved party and mem-
ber of the proposed class presented a conflict with his role as
legal counsel seeking compensation for representing the
class. Pa. R.C.P. 1702(4) and Pa. R.C.P. 1709.

(I. M. Lundberg)

William S. Karn representative Plaintiff and counsel for pro-
posed class.
James A. McGovern and Denis C. Dice for Defendants.

No. GD 04-2993. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Civil Division.

OPINION
Horgos, J., May 18, 2006—Plaintiff, William S. Karn, filed

a Complaint and Amended Complaint in the Court of
Common Pleas of Allegheny County, Pennsylvania, Civil
Division, as a class action against Defendants, Quick &
Reilly Incorporated and Fleet Boston Financial Company.
Plaintiff sought damages for alleged breach of contract,
fraud, violations of the Pennsylvania Unfair Trade Practices
and Consumer Protection Law, 73 Pa. C.S. 201-1 et seq. as
well as causes of action under the Fifth and Fourteenth
Amendments of the United States Constitution. William S.
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Karn, an attorney licensed to practice law in the
Commonwealth of Pennsylvania, is both the representative
Plaintiff and counsel for the proposed class.

The action was subsequently removed to the United
States District Court for the Western District of
Pennsylvania. Defendants filed a Motion to Dismiss and by
Order of Court dated December 20, 2005, the Court granted
Defendants’ Motion to Dismiss as to Plaintiff ’s
Constitutional claims and declined to exercise supplemental
jurisdiction over Plaintiff ’s pendent state law claims.
Plaintiff”s state law claims were remanded to the Court of
Common Pleas of Allegheny County.

On January 6, 2006, Defendants filed Preliminary
Objections to Plaintiff ’s request for class certification of the
remaining state law claims. On March 1, 2006, oral argument
on Defendants’ Preliminary Objections was heard before
this Court. During argument, the Court instructed Plaintiff
that he cannot serve as both class representative and coun-
sel in the class action under Pennsylvania Rules of Civil
Procedure 1702(4) and 1709. The Court explained to
Plaintiff that his role as an aggrieved party and member of
the proposed class would present a conflict with his role as
legal counsel seeking compensation for representing the
class. (Transcript, March 1, 2006, p. 5; hereinafter Tr.).
Plaintiff agreed to comply with the Court’s requirement that
he obtain counsel. (Tr., p. 7).

The Court allowed Plaintiff approximately 60 days in
which to retain counsel and instructed him to inform the
Court by “the end of April” as to his success in obtaining
counsel. (Tr., p. 8). The Court stated that it would not rule on
Defendants’ Preliminary Objections pending Plaintiff ’s
retention of counsel for the class.

On March 9, 2006, Plaintiff filed a Motion for
Reconsideration asking the Court to reconsider its oral order
compelling the retention of legal counsel other than the
Plaintiff to represent the class. Plaintiff argues that the
Court’s order denying Plaintiff ’s proposal to act as both class
counsel and the representative Plaintiff presents “a serious
infraction of federal constitutional rights.” (Motion for
Reconsideration of Court Decision of March 1, 2006, p. 1).

Pennsylvania Rule of Civil Procedure 1702 provides that
one of the prerequisites to maintaining an action as a class
action is:

(4) the representative parties will fairly and ade-
quately assert and protect the interests of the class
under the criteria set forth in Rule 1709….

Pa. R.C.P. 1702(4).

Rule 1709 sets forth the criteria for certification and pro-
vides:

In determining whether the representative parties
will fairly and adequately assert and protect the
interest of the class, the court shall consider among
other matters

(1) whether the attorney for the representative parties
will adequately represent the interests of the class,

(2) whether the representative parties have a con-
flict of interest in the maintenance of the class
action…

Pa. R.C.P. 1709(1) and (2).

The Explanatory Note to Rule 1709 specifically states
that the Third Circuit Court of Appeals held that there is a
conflict of interest where a lawyer is named as the represen-
tative party and a member of his firm is chosen as class
counsel if the amount of the potential attorney fee far out-

weighs the amount of the representative party’s individual
claim, citing Kramer v. Scientific Control Corp., 534 F.2d
1085 (3rd Cir.) (1976).

The Pennsylvania Superior Court has addressed this same
issue and agreed with the Third Circuit Court of Appeals’
analysis and holding in Kramer, Id. In Murphy v. Harleysville

Mutual Insurance Co., 282 Pa.Super. 244, 422 A.2d 1097
(1980), the Pennsylvania Superior Court held that Frank P.
Murphy could not proceed as the representative plaintiff and
as co-counsel for the class of plaintiffs under Pa. R.C.P.
1702(4) and 1709. The Court explained that if the plaintiff
attorney serves as class counsel and shares in the proceeds of
any funds from which attorneys’ fees would be awarded “a
classic conflict of interest would exist….Given the possible
conflict of interest between the class member plaintiff qua
plaintiff and the class member plaintiff qua counsel, under
circumstances in which an equitable fund may be created
from which an attorney’s fee may be awarded, …a plaintiff
class representative could not, with complete fidelity to
Canon 9, serve as class counsel.” Murphy v. Harleysville

Mutual Insurance Co., supra. 422 A.2d at 1099, citing Kramer

v. Scientific Control Corp., supra. 534 F.2d at 1089-90.
Here, there are no facts suggested by Plaintiff which

would distinguish the within situation from that of Kramer

and Murphy, supra. This conflict of interest is precisely the
type of conflict of interest that the Pennsylvania Rules of
Civil Procedure seek to preclude by Rules 1702(4) and 1709.
Accordingly, William S. Karn cannot act as the representa-
tive plaintiff and class counsel in the class action which he
has commenced.

For the foregoing reasons, the Court entered an Order on
March 28, 2006 denying Plaintiff ’s Motion for
Reconsideration and dismissing Plaintiff ’s Class Action
Complaint and Amended Class Action Complaint.

BY THE COURT:
/s/Horgos, J.

Air/Ground Xpress
d/b/a Air Ground Xpress, Inc. v.

Zoning Hearing Board of Findlay Township
Zoning Board—Variance—Conditions

1. The Zoning Hearing Board was not permitted to exceed
the requirements specifically regulated by the Ordinance.
The Board’s condition of variance to impose a 50-foot set-
back was invalid only to the extent that it exceeded the 30-
foot setback imposed by the Ordinance.

2. Where this Ordinance did not contain operational time
restrictions, the evidence did not support a restriction
greater than the 12:00 AM to 5:00 AM operational restriction
on the prior excepted nonconforming use lot.

(I. M. Lundberg)

Ronald G. Becker for Appellant.
Donald J. Palmer for Appellee.

No. SA 05-000307. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
James, J., May 22, 2006—This appeal arises from the deci-

sion of the Zoning Hearing Board of Findlay Township
(“Board”) regarding the application of Air/Ground Xpress
d/b/a Air Ground Xpress, Inc. (“Appellant”) for expansion of
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a nonconforming use. The Appellant’s nonconforming use is
currently for property located at 55 Matchette Road, Clinton,
Findlay Township and known as Lot 6 (“Nonconforming Use
Property”). The Appellant’s application proposes an expan-
sion of its nonconforming use onto adjacent property Lots 5,
5-A and 7-A (collectively “Expansion Property”). The
Nonconforming Use Property and Expansion Property are
located in a Village Zoning District under the Findlay
Township Zoning Ordinance (“Ordinance”). The Appellant
intends to expand its nonconforming use in three phases.
Phase 1 involves the development of Lot 7-A of the Expansion
Property for the purpose of vehicle storage. Phase 2 involves
the development of Lots 5 and 5-A of the Expansion Property
for the purpose of vehicle storage. Phase 3 involves the con-
struction of a new building on the Nonconforming Use
Property (collectively “Proposed Expansion”).

The Ordinance provides for the expansion of noncon-
forming uses. Section 117.903.1 of the Ordinance provides:

“No such nonconforming use shall be enlarged
or increased or extended to occupy a greater lot
area than was occupied at the effective date of
adoption or amendment of this Ordinance, unless
the Zoning Hearing Board shall interpret that the
enlargement or extension is necessary by the natu-
ral expansion and growth of trade of the noncon-
forming use.”

The Board conducted a hearing regarding the Appellant’s
application on December 20, 2004 and January 17, 2005 (col-
lectively “Hearing”). In its decision the Board determined
that the Proposed Expansion was necessary for the natural
expansion and growth of the existing nonconforming use.
The Board approved the Proposed Expansion; however, the
Board imposed several conditions “to minimize any potential
harm to the adjacent residential properties.” It is from this
decision that the Appellant appeals.

The Appellant primarily takes issue with two of the con-
ditions imposed by the Board on the Proposed Expansion:

1. Maintenance of a fifty-foot (50’) buffer and set-
back along the southern and southwestern bound-
aries of lots 5 and 5-A (Condition No. 2).

2. Prohibiting vehicle traffic or activity or other
business activity on Lots 5 and 5-A between the
hours of 10:00 PM and 7:00 AM (Condition No. 3).

Where the trial court takes no additional evidence, the
scope of review is limited to determining whether the Board
committed an error of law, abused its discretion or made
findings not supported by substantial evidence. Mars Area

Residents v. Zoning Hearing Board, 529 A.2d 1198, 1199
(Pa.Cmwlth. 1987). Substantial evidence is such relevant
evidence as a reasonable mind might accept as adequate to
support a conclusion. Valley View Civic Association v. Zoning

Board of Adjustment, 462 A.2d 637 (Pa. 1983).
The Appellant contends that the Board did not have the

authority to impose conditions on the natural expansion of a
nonconforming use. The Appellant contends that such
authority may only be granted to the Board by the
Supervisors of Findlay Township.

The power to impose reasonable conditions, restrictions
or safeguards as a prerequisite to the granting of an expan-
sion of a nonconforming use is inherent in a zoning hearing
board. Everson v. Zoning Board of Adjustment, 149 A.2d 63,
66 (Pa. 1959). The power of a zoning hearing board to impose
restrictions on a nonconforming use has been recognized in
other Pennsylvania court decisions. See Cornell Uniforms v.

Abington Township, 301 A.2d 113, 115 (Pa.Cmwlth. 1973) and

Torak v. Board of Adjustment, 277 A.2d 521, 525 (Pa. Cmwlth
1971). Also, according to Robert S. Ryan, Pennsylvania

Zoning Law and Practice, Section 9.4.18 (2005):

“Where a zoning board…finds that a use is permit-
ted of right under the zoning ordinance, there is no
basis for the imposition of restrictions on the use
greater than those specified in the ordinance itself.
It is otherwise where a zoning application involves
a request for a special exception, variance or an
extension of a nonconforming use. These types of
applications require a determination that the per-
mission, if granted, will not be injurious to the pub-
lic interest. The zoning board necessarily has
power, then, to impose restrictions designed to mit-
igate the objectionable features of a proposal.”

The Appellant argues that the Pennsylvania Common-
wealth Court’s decision in Hill v. Zoning Hearing Board of

Maxatawny Township, 597 A.2d 1245 (Pa.Cmwlth. 1991) held
that the right of a zoning hearing board to impose conditions
on the expansion of a nonconforming use must be authorized
by the governing body of the municipality in the municipali-
ty’s zoning ordinance. This is not an accurate interpretation
of Hill. The Hill decision stated:

“A zoning hearing board may only impose condi-
tions on the expansion or extension of a noncon-
forming use if the conditions reflect the subject
matter and content of an ordinance enacted by the
governing body of the municipality.”

Applied to the present case, all that the above language
means is that the Board may only impose conditions on an
expansion of a nonconforming use if those conditions are
similar in subject matter and content to related provisions
found in the Ordinance.

However, the Board argues that because the Appellant is
seeking to expand its nonconforming use onto new property,
the Expansion Property, which was not previously owned or
used by the Appellant when the Appellant’s nonconforming
use came into effect, the Appellant had to obtain a variance
in order to expand its nonconforming use.

First, the Board is correct that a variance is required
when a landowner seeks to expand a nonconforming use onto
new property. In Smith v. Zoning Hearing Board the
Commonwealth Court held that a variance is necessary when
a landowner seeks to extend a nonconforming use over
ground not occupied at the time of the passage of the zoning
ordinance. Smith v. Zoning Hearing Board, 619 A.2d 399, 401
(Pa.Cmwlth. 1992).

Second, although the Board, in its decision, did not elab-
orate on how the Appellant met the requirements for the
grant of a variance, the Board clearly stated that it was
granting a variance in addition to granting an expansion of
the nonconforming use:

“A. Extent of Variance/Expansion of Nonconform-
ing Use. However, because Phase 1 and Phase 2
involve expanding the nonconforming use onto
other lots which were not owned by the Applicant
at the time the nonconforming use was commenced
and have not, to date, been used for the Applicant’s
nonconforming use, the Board attaches the condi-
tions set forth in B., infra:

B. Conditions of Variance. The grant of the variance
allowing an expansion of the existing nonconform-
ing use is subject to the following conditions:…”

The Pennsylvania Municipalities Planning Code permits
a Zoning Hearing Board to impose reasonable conditions on
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the grant of a variance. 53 P.S. 10910.2. However, when a
Zoning Hearing Board attempts to impose conditions which
relate to matters specifically regulated by the Ordinance, yet
exceed the requirements of the Ordinance, the conditions
may be invalid as an invasion of the legislative function.
Ryan, Pennsylvania Zoning Law and Practice, 9.4.18 (1992).
The Ordinance contains buffer and setback requirements of
thirty feet (30’) for a freight transportation or similar use.
Therefore, the Board attempted to exceed the requirements
contained in the Ordinance when it imposed a buffer and set-
back condition of fifty feet (50’), and said condition is
invalid, but only to the extent it exceeds the setback require-
ment of thirty feet (30’) opposed by the Ordinance.

The Ordinance does not contain time of operation restric-
tions for a freight transportation or similar use. Therefore,
the question is whether the time of operation restriction
from 10:00 PM to 7:00 AM for Lots 5 and 5-A is reasonable.
The Appellant has stated that it is not opposed to a time of
operation restriction from 12:00 AM to 5:00 AM, and has
accepted the same restriction on its nonconforming use on
Lot 6 in the past. Any time of operation restriction greater
than from 12:00 AM to 5:00 AM is not supported by the evi-
dence and is, therefore, unreasonable and invalid.

Based on the foregoing, the decision of the Board is
REVERSED in part and AFFIRMED in part.

ORDER OF COURT
AND NOW, this 25th day of May, 2006, it is appearing to

the Court that the February 21, 2005 decision granted certain
variances with nine specific conditions. In accordance with
the Opinion filed this date it is ORDERED that;

1. Condition Number Two is modified to limit the
fifty-foot buffer and setback to 30 feet as set forth
in the Zoning Ordinance;

2. Condition Number Three is modified and amend-
ed to prohibit any regular operations of the air
freight business between the hours of 12 midnight
and 5:00 AM; and

3. All other conditions set forth in the February 21,
2005, decision are affirmed.

BY THE COURT:
/s/James, J.

Commonwealth of Pennsylvania v.
Larry Darnell McWhite

Evidence—Relevancy—Waste of Time

1. The Court acted within its discretion and properly sus-
tained the Commonwealth’s objection to testimony that
minor child was in counseling in East Liberty for another
case. Pa. R.E. 402.

2. Even if deemed relevant, evidence of an earlier coun-
seling for another case would have been a waste of time
where the Court found the appellant admitted to the sexual
touching described by the minor child. Pa. R.E. 403.

(I. M. Lundberg)

Michael Streily for the Commonwealth.
Kirk Henderson for Defendant.

No. CC200504049. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Allen, J., June 13, 2006—Following a nonjury trial on

November 14, 2004, this Court found Larry Darnell McWhite
(“Appellant”) guilty of: 1.) aggravated indecent assault; 2.)
endangering the welfare of a child; and 3.) corruption of a
minor. On January 5, 2006, Appellant was sentenced to five
(5) to ten (10) years in prison.

Appellant filed a timely appeal on or about February 1,
2006. Due to much delay in the production of pithy but rele-
vant transcripts, Appellant’s Concise Statement of Matters
Complained of on Appeal was not filed until June 9, 2006.
Appellant contends that the Court erred in sustaining the
Commonwealth’s objection to his testimony regarding
“another case” which “could have been relevant to showing
the possibility that the charges were fabricated.” (Concise
Statement of Matters Complained of on Appeal at 2).

Evidence Presented at Trial.

The victim (“C.B.”) was eight (8) years old at the time of
trial. (11/14/05 Tr. 7).1 C.B. explained that Appellant was her
mother’s boyfriend. (Tr. 9). She testified that Appellant
touched her private parts when she was five and a half (5
and 1/2) years old. (Tr. 10-13). C.B. described a second inci-
dent during which Appellant kissed her and touched her
genitals. (Tr. 18). After these incidents, C.B. was too scared
to tell her mother. (Tr. 13, 19). Eventually, C.B. told her doc-
tor and her mother about what had happened. (Tr. 20-21).

C.B.’s mother (R.B.) testified to having a personal rela-
tionship with Appellant between December 2002 and
September 2003, and sometimes leaving him alone with C.B.
(Tr. 24-25, 28). R.B. stated that she learned of Appellant’s
actions toward her daughter during a visit to C.B.’s doctor in
January of 2004. (Tr. 26-27).

City of Pittsburgh Police Detective Joseph Ryczaj testi-
fied to interviewing C.B., R.B. and a doctor on February 2,
2005; Detective Ryczaj subsequently placed Appellant under
arrest. (Tr. 30-32).

Appellant testified in his defense. In sum, he detailed an
unlikely and unsavory scenario in which C.B. was not wearing
panties, and “doing flips” into his “gut.” (Tr. 34-38). He also
stated that on the other occasion, he had been drinking the
night before and was sleeping naked when C.B. crawled into
bed with him. (Tr. 39, 45). Appellant admitted to touching C.B.,

but essentially maintained that the touching was accidental
and incidental, and initiated by C.B. (Tr. 34-39, 48-49; empha-

sis added). Appellant’s testimony was not at all credible.
With regard to Appellant’s testimony that when he met

C.B.’s mother, “her daughter was in counseling in East
Liberty for another case with—“ (Tr. 37), the Commonwealth
objected on the basis that the testimony was irrelevant and
the Court agreed. (Tr. 37-38).

Pa. Rule of Evidence 402 provides “relevant evidence
generally admissible; irrelevant evidence inadmissible.”
The Court acted within its discretion in agreeing with the
Commonwealth that Appellant’s testimony was irrelevant.
Moreover, Pa. Rule of Evidence 403 provides that even if evi-
dence is relevant, it may be excluded “on the grounds of
prejudice, confusion or waste of time.” Certainly this is a
case where admitting the evidence, even if deemed relevant,
would have been a waste of time where Appellant admitted,

albeit in a preposterous and incredible scenario, to the sexu-
al touching described C.B. (Emphasis added).

The Court properly sustained the Commonwealth’s objec-
tion and convicted Appellant based on the sufficient evi-
dence presented at trial.

BY THE COURT:
/s/Allen, J.

1 All citations refer to the November 8, 2005 trial transcript.
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Richard P. Joseph and
South Penn Coal and Coke, Inc.,

a Pa. Corporation, and Richard P. Joseph,
derivatively on behalf of

GLX Development Corporation, Inc. v.
United National Bank, Terry M. Young,
Norine M. Young, William E. Thomas,
Adrienne Thomas, A&B Mining, Inc.,

and other entities
Personal Jurisdiction—Minimum Contacts—Conversion

1. Plaintiffs’ cause of action included claims against
Defendants, O’Dell, a West Virginia resident, and O’Dell
Enterprises and GLX, both West Virginia Corporations. Said
claims arose out of a contract entered into in West Virginia
that was to be performed in West Virginia. Neither O’Dell
nor O’Dell Enterprises ever did business in Pennsylvania.
GLX conducted some business with Calgon in Pennsylvania
in 1993.

2. Pennsylvania may exercise personal jurisdiction over a
nonresident defendant provided the defendant has had ade-
quate minimum contacts within the forum, and said jurisdic-
tion does not violate notions of fair play and substantial justice.

3. There were no contacts with the forum by O’Dell and
O’Dell Enterprises and since GLX’s business deal with
Calgon never materialized, the claims against them were
dismissed for lack of jurisdiction.

4. Plaintiffs’ cause of action also included claims against
William W. Thomas, alleging that he was “involved” with
GLX and its contracts. Such allegation is insufficient to cre-
ate a cause of action against Thomas.

5. Plaintiffs also allege claims for conversion against
United National Bank, alleging that United National Bank
converted Plaintiffs’ interest in collateral pledged to United
National Bank by GLX. In this transaction United National
Bank only dealt with GLX, not with Plaintiffs. No facts were
pled to indicate that United National Bank ever knew of
Plaintiffs’ interest, and therefore Plaintiffs’ allegations were
insufficient to support a claim of conversion of Plaintiffs’
assets by United National Bank.

(Daniel McIntyre)

Arnold Y. Steinberg for Plaintiffs.
David J. Hickton for United National Bank.
Terry M. Young and Norine M. Young, Pro Se.
Maurice A. Nernberg for William E. Thomas, and other entities.

No. GD 98-000156. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
Strassburger, J., April 20, 2006—On January 5, 1998,

Plaintiffs Richard P. Joseph (“Joseph”) and his company
South Penn Coal and Coke, Inc. (“SPCC”) filed a Praecipe
for Writ of Summons. On March 20, 1998, Plaintiffs filed a
six-count complaint alleging Defendants United National
Bank (“UNB”), Gordon E. O’Dell (“O’Dell”), Terry K. Young
and Norine K. Young (“the Youngs”), William E. Thomas
(“Thomas”), O’Dell Enterprises, and GLX Corporation
(“GLX”) essentially defrauded Plaintiffs and owed Plaintiffs

thousands of dollars.
This case has a long, complicated procedural history. This

court dealt with the first set of preliminary objections in this
case which were raised by UNB, Thomas, O’Dell, O’Dell
Enterprises, and GLX. This court issued an order on
December 2, 1998 and an amended order on December 4,
1998 overruling, granting, and sustaining certain prelimi-
nary objections. Following this court’s order, the pleadings
continued with two more sets of preliminary objections and
numerous amended complaints.1 On February 3, 2006, the
Honorable R. Stanton Wettick, Jr. entered an order stating
that all claims against Thomas and LJNB have been finally
adjudicated and the claims against the Youngs are severed.
As that order was a final order as to Thomas and UNB,
Plaintiffs filed a notice of appeal on March 2, 2006. On
March 6, 2006, this court ordered Plaintiffs to file a
Statement of Matters Complained of on Appeal pursuant to
Pa. R.C.P. 1925(b). In that statement, filed on March 16,
2006, Plaintiffs complained of two orders of Judge Wettick,
and the order of this court dated December 4, 1998, which
dismissed the Complaint as to Defendants O’Dell, O’Dell
Enterprises, and GLX, sustained a demurrer as to Thomas
on the breach of contract claim, and sustained a demurrer as
to the conversion claim against defendant UNB.2

Plaintiffs first complain that this court’s order of
December 4, 1998 dismissing the Amended Complaint as to
Defendants O’Dell, O’Dell Enterprises, and GLX for lack of
personal jurisdiction was in error.

A Pennsylvania court may exercise personal jurisdiction
over nonresident defendants so long as such exercise satis-
fies the requirements of the Due Process Clause of the
Fourteenth Amendment. See 42 Pa. Cons. Stat. Ann. §5322(b)
(providing that Pennsylvania courts may exercise personal
jurisdiction “to the fullest extent allowed under the
Constitution of the United States and may be based on the
most minimum contact with this Commonwealth allowed
under the Constitution of the United States”). Due process
requires that the defendant have adequate minimum con-
tacts with the forum state such that litigating the case there
does not offend traditional notions of fair play and substan-
tial justice. See International Shoe Co. v. Washington, 326
U.S. 310 (1945). “That is, the defendant must have purpose-
ly directed its activities to the forum and conducted itself in
a manner indicating that it has availed itself of the forum’s
privileges and benefits such that it should also be subject to
the forum state’s laws and regulations.” GMAC v. Keller, 737
A.2d 279, 281 (Pa.Super. 1999).

There are two types of personal jurisdiction: general and
specific. General jurisdiction applies when a defendant has
such systematic and continuous contacts with the forum that
the defendant may reasonably anticipate being haled into
court for any cause of action, whether or not it arises out of
any specific contact. See Derman v. Wilair Services, Inc., 590
A.2d 317, 319 (Pa.Super. 1991). In analyzing minimum con-
tacts in such cases, the court examines whether the defen-
dant purposely directed its activities to the forum and
availed itself of the forum’s benefits such that it should also
be subject generally to that state’s jurisdiction. See Efford v.

Jockey Club, 796 A.2d 370, 373 (Pa.Super. 2002).
The exercise of specific jurisdiction is more narrow in

scope, and is based on the specific acts of the defendant from
which the cause of action arose. See Kubik v. Letteri, 614 A.2d
1110, 1113 (Pa. 1992). In analyzing minimum contacts for pur-
poses of specific personal jurisdiction, a court should focus on
“‘the relationship among the defendant, the forum, and the lit-
igation,’” Calder v. Jones, 465 U.S. 783, 788 (1984), quoting

Shaffer v. Heitner, 433 U.S. 186, 204 (1977), and whether the
cause of action flows from these contacts, see Hanson v.
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Denckla, 357 U.S. 235, 253 (1957). An individual’s contract
with an out-of-state party is not sufficient, in itself, to establish
specific jurisdiction in the other party’s home forum. Hall-

Woolford Tank Co. v. R.F. Kilns, Inc., 698 A.2d 80, 83 (Pa.Super.
1997). “Rather, the totality of the parties’ dealing, including
the contract negotiations, contemplated future consequences
of the contract, and actual course of dealing must be evaluat-
ed in order to determine whether the foreign defendant is sub-
ject to suit in the plaintiff’s chosen forum.” Id.

Defendants O’Dell, O’Dell Enterprises, and GLX con-
tended that O’Dell is a resident of West Virginia and that
O’Dell Enterprises and GLX are West Virginia corporations.
Furthermore, they contended that the conduct complained of
in this lawsuit arose out of a contract entered into in West
Virginia that was to be performed in West Virginia. O’Dell
verified an affidavit stating that O’Dell Enterprises has
never conducted business in Pennsylvania. O’Dell (who is
also an owner of GLX) also verified an affidavit stating that
the only business GLX conducted in Pennsylvania was in
1993 with the Calgon Carbon Corporation.

As an initial matter, Plaintiffs do not try to allege that
Pennsylvania can exercise specific jurisdiction over these
defendants, because Plaintiffs concede that this project was
to be conducted in West Virginia. Furthermore, Plaintiffs
even initially filed suit on this matter in West Virginia, which
was dismissed without prejudice for failure to join an indis-
pensable party.

Plaintiffs contended that O’Dell, O’Dell Enterprises, and
GLX do business in Pennsylvania and submitted letters from
1992 and 1993 from O’Dell concerning a project with Calgon
Carbon Corporation in Pittsburgh. Joseph also submitted an
affidavit stating that GLX owned the Fenwick Mining
Company, a Pennsylvania corporation. O’Dell responded by
stating that Joseph’s contention was untrue, and Joseph pro-
vides no further details. Joseph also contends that GLX cur-
rently does business with A.B. Thomas, a Pennsylvania cor-
poration. Again, Joseph provides no details, and O’Dell
provided an affidavit disputing those facts.

Plaintiffs showed no evidence that O’Dell and O’Dell
Enterprises regularly conduct business in Pennsylvania, and
therefore this court properly determined that Pennsylvania
cannot exercise general jurisdiction over those defendants.

This court was required to decide, however, whether the
project with Calgon Carbon Corporation in 1993 was suffi-
cient for regularly doing business in Pennsylvania in order
to exercise general jurisdiction over GLX. Because the deal
with Calgon Carbon Corporation never materialized, this
court properly determined that Pennsylvania cannot exer-
cise general jurisdiction over GLX.

Because there were no grounds to exercise either gener-
al or specific jurisdiction over O’Dell, O’Dell Enterprises, or
GLX, this court properly dismissed the complaint as to those
defendants.

Plaintiffs next claim that this court erred by dismissing
the breach of contract claim against Thomas. Thomas con-
tended he was not a party to the contracts at issue. Plaintiffs
contend that Thomas was “involved” with GLX and its con-
tracts, and therefore the breach of contract claim should
remain. It is undisputed that Thomas’ name is never men-
tioned in any contract provided as an exhibit to any pleading,
motion, or response. “The question presented by the demur-
rer is whether, on the facts averred, the law says with cer-
tainty that no recovery is possible.” AM/PM Franchise Ass’n.

v. Atlantic Ritchfield Co., 584 A.2d 915, 921 (Pa. 1990). Since
Plaintiffs’ allegation that Thomas was involved is insuffi-
cient to create a claim for breach of contract, this court prop-
erly sustained the demurer.

Finally, Plaintiffs claim that this court erred in sustaining

UNB’s demurrer to the conversion count in the complaint.
Conversion is defined as “the deprivation of another’s right
of property in, or use or possession of, a chattel, or other
interference therewith, without the owner’s consent and
without lawful justification.” Stevenson v. Economy Bank of

Ambridge, 197 A.2d 721 (Pa. 1964).
Viewing the facts alleged in a light most favorable to

Plaintiffs, it is apparent that the facts alleged do not consti-
tute conversion.3 The amended complaint alleged, inter alia,
that GLX borrowed $240,000 from UNB, securing the debt in
part by pledging GLX stock to UNB (¶ 11,12). Plaintiffs fur-
ther alleged that Joseph then purchased a 50% interest in
GLX. (¶ 18). The amended complaint (¶ 58) then conclusori-
ly avers a conversion, referencing a letter from O’Dell that
does not even mention UNB. Although not even in the plead-
ing, Plaintiffs in their brief in this court state that UNB
“refused to recognize Joseph’s interest in the GLX stock.”
Since the stock was pledged by GLX, not Joseph or SPCC,
UNB had no duty to deal with anyone but GLX and could not
have converted the stock by not recognizing anyone’s inter-
est in the stock.

For the foregoing reasons, this court’s order should be
affirmed.

STRASSBURGER, J.
April 20, 2006

1 UNB and Thomas filed preliminary objections to the sec-
ond amended complaint which were granted by the
Honorable S. Louis Farino on May 21, 1999. Then, UNB and
the Youngs filed preliminary objections to the third amend-
ed complaint, some of which were sustained and some of
which were overruled by the Honorable Ronald W. Folino on
August 27, 1999. On January 28, 2000, Plaintiffs filed a
fourth amended complaint. UNB filed preliminary objec-
tions to that complaint and on March 6, 2000, the Honorable
R. Stanton Wettick, Jr. granted UNB’s motion to designate
the case complex. On March 10, 2000, Judge Wettick consol-
idated this case and another case filed at GD 00-001522.

2 It should be noted that this court issued this order on
December 4, 1998. Because of the long, complex history of
this case, a final order was not entered until February 3,
2006, over seven years after my order complained of here.

3 Conceivably the allegation could have constituted fraud.
The same order sustaining UNB’s demurrer to the conversion
count ordered a more specific pleading on the fraud count.

Township of Harmar and
Harmar Township Board of Supervisors v.

Richard A. Toney and Kimberly Toney
Dragonetti Act—Summary Judgment Granted

1. Where Toneys filed voluntary dismissal of their action
in the face of imminent defeat to Township and Board’s pre-
liminary objections based on immunity under the Tort
Claims Act, the Court found that the action was terminated
in favor of the Township and Board.

2. Summary Judgment granted in favor of Township and
Board where remaining elements of lack of probable cause
and improper purpose were reflected in the record.

(I. M. Lundberg)
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Kevin L. Barley for Plaintiffs.
Walter J. Nalducci for Defendants.
No. GD 04-25019. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
Horgos, J., May 11, 2006—Plaintiffs, Harmar Township

and its governing body, the Board of Supervisors, filed a
Complaint in civil action against Defendants, Richard A.
Toney and his wife, Kimberly Toney, to recover damages
under 42 Pa. C.S. Sections 8351-8355 (Dragonetti Act).
Plaintiffs seek to recover damages incurred in responding to
and defending an action brought by Defendants for defama-
tion, negligence and loss of consortium. Plaintiffs aver that
the action was initiated by Defendants without probable
cause and for an improper purpose. After the pleadings were
closed, Plaintiffs filed a Motion for Summary Judgment
which is the subject of this Opinion.

The cause of action under the Dragonetti Act arises from
a ten count Complaint filed by the Toneys on June 15, 2004
against the Plaintiffs herein and Robert W. Seibert, Jr., the
Chairman of the Board of Supervisors. The Complaint
alleged the following causes of action against the
Defendants:
Count I Mr. Toney v. Mr. Seibert, Jr. Defamation
Count II Mr. Toney v. Mr. Seibert, Jr. Negligence
Count III Mr. Toney v. Board of Supervisors Defamation
Count IV Mr. Toney v. Board of Supervisors Negligence
Count V Mr. Toney v. Harmar Township Defamation
Count VI Mr. Toney v. Harmar Township Negligence
Count VII Mr. Toney v. Harmar Township Defamation
Count VIII Mrs. Toney v. Mr. Seibert, Jr. Loss of

Consortium
Count IX Mrs. Toney v. Board of Supervisors Loss of

Consortium
Count X Mrs. Toney v. Harmar Township Loss of

Consortium

The basis of all of the foregoing Counts in the Complaint
were statements allegedly made by Mr. Seibert on May 6,
2003 to the Valley News Dispatch in which he accused Mr.
Toney of lying, committing perjury and filing law suits that
lacked merit. Mr. Seibert’s comments were made in response
to the questions of a newspaper staff writer who inquired
about the dismissal of a charge of discrimination against the
Township previously filed by Mr. Toney with the EEOC.

On May 30, 2003, Mr. Toney filed a second charge with
the EEOC alleging that he had been discriminated against
and retaliated against by the Township based on the same
statement by Mr. Seibert to the Valley News Dispatch writer.
This charge was dismissed by the EEOC and suit was not
filed within the 90-day limitations period.

Mr. Toney, by his counsel, subsequently filed the ten
count Complaint at GD04-9566 naming as Defendants the
Township, the Board and Seibert individually and in his
capacity as a member of the Board. The Defendants filed
Preliminary Objections arguing, inter alia, that the
Township and Board were immune from suit under the
Political Subdivision Tort Claims Act, 42 Pa. C.S. Section
8541 et seq. (Tort Claims Act).

Argument on Defendants’ Preliminary Objections was
scheduled for August 18, 2004 and the Toneys’ Brief in
Opposition was due on August 11, 2004. The Toneys did not
file a brief but requested the Court to continue argument. In
response to the Toneys’ Motion to Continue Argument on
Defendants’ Preliminary Objections, the Court rescheduled
oral argument until August 27, 2004. The Toneys’ counsel
filed his brief on August 23, 2004 and informed the Court and
counsel that all counts against Harmar Township and its

Board of Supervisors were “voluntarily withdrawn.”
Following oral argument, the Court entered an Order dated
August 27, 2004 dismissing all counts against the Township
and Board of Supervisors.

In the within action filed pursuant to the Dragonetti Act,
Harmar Township and its Board of Supervisors allege that
the Toneys commenced their action at GD04-9566 against
the Township and Board of Supervisors without probable
cause and for an improper purpose. Plaintiffs filed a Motion
for Summary Judgment seeking judgment in their favor and
against the Toneys as to liability.

Summary judgment should only be granted in a clear case
and the moving party bears the burden of demonstrating that
no material issue of fact remains. The record must be
reviewed in the light most favorable to the non-moving party.
Salerno v. LaBarr, 632 A.2d 1002 (Pa.Cmwlth. 1993), petition
for allowance of appeal denied, 537 Pa. 655, 644 A.2d 740
(1994).

42 Pa. C.S. Sections 8351-8354, the Wrongful Use of Civil
Proceedings Act (the Dragonetti Act), provides for damages
against a person who takes part in the procurement, initia-
tion or continuation of civil proceedings against another if:

1) He acts in a grossly negligent manner or without
probable cause and primarily for a purpose other
than that of securing the proper discovery, joinder
of parties, or adjudication of the claim in which the
proceedings are based; and

2) The proceedings have been terminated in favor
of the person against whom they are brought.

42 Pa. C.S. Section 8351 (a)(1)-(2).
42 Pa. C.S. Section 8353 provides that when the essential

elements of the wrongful use of civil proceedings have been
established, the plaintiff is entitled to recover damages,
including the expense, including any reasonable attorney[’s]
fees that he has reasonably incurred in defending himself
against the proceedings and any specific pecuniary loss that
has resulted from the proceedings. 42 Pa. C.S. Section
8353(3), (4).

The initial inquiry is whether the original action termi-
nated in favor of the Township and Board. Whether with-
drawal or abandonment constitutes a final termination of the
case in favor of the party against whom the action is brought
depends upon the circumstances under which the proceed-
ings are withdrawn. Bannar v. Miller, 701 A.2d 242, 247
(Pa.Super. 1997). The Township and Board timely filed
Preliminary Objections and a brief on July 6, 2004 arguing
that the action against them was barred by the immunity
provided by the Tort Claims Act. The Toneys then continued
the argument which delayed the proceedings. The Toneys
withdrew the action against the Township and Board only
four days prior to the rescheduled argument.

In Bannar v. Miller, Id., the Pennsylvania Superior Court
determined that under the factual circumstances of that
case, the voluntary dismissal constituted a final determina-
tion in favor of the persons against whom the proceedings
were brought. The Court stated: “A last-second dismissal in
the face of imminent defeat is not favorable to appellants.
Appellants did not answer the bell in the fight they started,
which is a victory for the other side.” Id. at 248.

Such is the case here. After Defendants filed Preliminary
Objections based on immunity, the Toneys delayed the pro-
ceeding and waited until shortly before the rescheduled
argument to withdraw the claims against the Township and
the Board. The relevant and applicable law was obvious. At
this point, the Toneys faced certain defeat. The Court finds,
therefore, that the action was terminated in favor of the
Plaintiffs herein.
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The next question the Court must address is whether the
Toneys initiated the defamation action without probable
cause. Probable cause is properly determined by the court
when there are no material conflicts in the evidence. Id. at
248. The evidence relied upon in this determination in the
within matter is of record and not controverted.

The Toneys asserted claims for negligence and defama-
tion against the Township and Board. The Tort Claims Act
clearly states: “no local agency shall be liable for any dam-
ages on account of an injury to a person or property caused
by an act of the local agency or an employee thereof or any
other person.” 42 Pa. C.S. Section 8541. There is no ambigu-
ity in the statute’s language. Further, the Toneys were repre-
sented by counsel.

The statute contains eight specific exceptions to immuni-
ty. 42 Pa. C.S. Section 8542(b). The Toneys, however, did not
rely on or even mention any of the exceptions in connection
with the negligence claim.

Further, the Toneys had knowledge of the Tort Claims Act
and its relevance because Mr. Toney had previously pled the
Tort Claims Act as a defense to a defamation claim filed
against him by Kenneth Dehus at GD00-19608 in the Court
of Common Pleas of Allegheny County, Pennsylvania, Civil
Division. In response to the defamation allegations con-
tained in the Amended Complaint filed by Mr. Dehus, Mr.
Toney filed an Answer and New Matter which asserted, as
affirmative defenses, “official immunity as codified in 42
Pa.C.S.A. Section 8546(2) and (3)” and “the immunities pro-
vided by the Political Subdivision Tort Claims Act as set
forth in 42 Pa.C.S.A. Section 8541.” (Motion for Summary
Judgment, Exhibit E, Paragraphs 25-27). With his actual
knowledge of the Tort Claims Act and its effect, Mr. Toney
could not have reasonably believed that the Township or
Board of Supervisors were liable for defamation.

Finally, the Court must examine whether the action was
instituted by the Toneys for an improper purpose. The Court
has found that the Toneys lacked probable cause to file the
Complaint against the Township and Board. “An improper
purpose may be inferred where the action is filed without
justification.” Broadwater v. Painter, 725 A.2d 779, 784
(Pa.Super. 1999). Here, the Toneys had knowledge of the
Tort Claims Act before filing the Complaint. After the
Township and Board filed Preliminary Objections based on
immunity, the Toneys continued their action and withdrew
their claims against the Township and Board only when
faced with filing a brief and arguing before the Court. The
record reflects that the Toneys’ Complaint in this action was
just one more piece of litigation against the Township and
Board, none of which resulted in a victory for the Toneys.
The Toneys, therefore, lacked justification in initiating and
maintaining the defamation action against the Township and
its Board of Supervisors.

For all of the foregoing reasons, the Court will enter an
Order granting the Motion for Summary Judgment filed by
the Township of Harmar and Harmar Township Board of
Supervisors.

ORDER OF COURT
AND NOW, this 11th day of May, 2006, upon consideration

of the Motion for Summary Judgment and Brief in Support,
it is ORDERED, ADJUDGED and DECREED that Plaintiffs’
Motion is granted. Summary Judgment is hereby granted in
favor of Harmar Township and the Harmar Township Board
of Supervisors and against Richard A. Toney and Kimberly
Toney, as to Defendants’ liability under Count I of Plaintiffs’
Complaint.

BY THE COURT:
/s/Horgos, J.

Jeannine R. Schemm v.
Bethel Park Zoning Hearing Board,

The Municipality of Bethel Park,
and John Previs and Judy Previs

Zoning Board—Procedure—Abuse of Discretion

1. Intervenor Previs applied for a dimensional zoning
variance alleging that the existing side yard requirement
would cause her undue hardship if a variance was not grant-
ed. After conducting two hearings, the Board granted said
variance.

2. The Appellant files an appeal from the decision by the
Zoning Hearing Board granting a dimensional variance to
Intervenor, Previs, Appellant’s adjacent property owner.
Said appeal is based on three grounds: that there was
improper community notification of the application, that the
supplement provided at the second hearing was a new appli-
cation for a variance and was not processed properly, and
that the Board abused its discretion in granting the variance.

3. The supplement in question was provided by Previs at
the request of the Board, and said request was made at the
first hearing, without objection by Appellant. Appellant had
full opportunity to inspect and/or question the supplement at
the second hearing. The supplement was not a new applica-
tion for a variance. Separate notification of a New Hearing
(based on the submission of the supplement) was not
required and proper procedure was followed.

4. When seeking a dimensional variance, the applicant
must only establish unnecessary hardship. Previs did so, and
therefore the Board did not abuse its discretion.

(Daniel McIntyre)

Robert O. Lampl for Appellant.
Charles A. Knoll for Appellee, Bethel Park Zoning Board.
Robert L. McTiernan for Intervenor, Municipality of Bethel
Park.
Michael A. Donadee for Intervenors, John and Judy Previs.

No. SA 05-000619. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
James, J., May 24, 2006—This appeal arises from a deci-

sion by the Zoning Hearing Board of Bethel Park (“Board”)
granting a dimensional variance to Intervenor, John and
Judith Previs (Previs). The variance is to accommodate an
addition that they wish to build onto their home, which is
located at 2570 Windgate Road in Bethel Park, Pennsylvania.
The addition would need to encroach into the side yard set-
back, which under the Bethel Park Ordinance 7-12-93A
§69.23.4, is twenty feet. Appellant, Jeannine R. Schemm,
owns the property located at 2563 Oldfield Road in Bethel
Park, Pennsylvania, which shares the property line subject
to the variance.

Ms. Schemm is appealing the decision of the Board on
three grounds, two being procedural, and one substantive.
First, she argues that the second hearing, which occurred on
June 6, 2005, did not have proper community notification
due to the absence of a posting in the property subject to the
hearing. Second, Ms. Schemm argues that the supplement
provided to the Board by Previs at the second hearing was a
new application, which was not properly processed, not
made available to the public, and not provided to parties of
interest. And finally, she argues that the Board abused its
discretion in granting the variance due to the fact that there
was insufficient evidence for the Board to make its findings.
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Section 910.2 of the Municipalities Planning Code (MPC)
establishes five elements to be considered when determining
a request for a variance. The Board may grant a variance,
provided that the applicant proves the following elements in
a given case:

(1) That there are unique physical circumstances
or conditions, including irregularity, narrowness,
or shallowness of lot size or shape, or exceptional
topographical or other physical conditions peculiar
to the particular property and that the unnecessary
hardship is due to such conditions and not the cir-
cumstances or conditions generally created by the
provisions of the zoning ordinance in the neighbor-
hood or district in which the property is located.

(2) That because of such physical circumstances or
conditions, there is no possibility that the property
can be developed in strict conformity with the pro-
visions of the zoning ordinance and that the author-
ization of a variance is, therefore, necessary to
enable the reasonable use of the property.

(3) That such unnecessary hardship has not been
created by the Appellant.

(4) That the variance, if authorized, will not alter
the essential character of the neighborhood or dis-
trict in which the property is located, nor substan-
tially or permanently impair the appropriate use or
development of adjacent property, nor be detrimen-
tal to the public welfare.

(5) That the variance, if authorized, will represent
the minimum variance that will afford relief and
will represent the least modification possible of the
regulation in issue.
53 P.S.§10910.2

The Pennsylvania Supreme Court has lessened the stan-
dard for property owners seeking a dimensional variance
rather than a use variance. “When seeking a dimensional
variance within a permitted use, the owner is asking only for
a reasonable adjustment of the zoning regulations in order to
utilize the property in a manner consistent with the applica-
ble regulations. The granting of a dimensional variance is of
lesser moment than the grant of a use variance, since the lat-
ter involves a proposal to use the property in a manner that
is wholly outside the zoning regulations.” Hertzberg v. ZBA of

the City of Pittsburgh, 721 A.2d 43, 47 (Pa. 1998). The quan-
tum of proof required for a dimensional variance is reduced
to establish unnecessary hardship. Id. at 48.

In zoning appeals, where the trial court hears no addition-
al evidence, the trial court’s standard of review is limited to
the determination of whether the Board abused its discretion
or made an error of law. Constantino v. Zoning Hearing

Board of the Borough of Forest Hills, 618 A.2d 1193
(Pa.Cmwlth. 1992). An abuse of discretion will be found only
where the Board’s findings are not supported by substantial
evidence. Larsen v. Zoning Board of Adjustment of the City of

Pittsburgh, 672 A.2d 286 (Pa. 1996). Substantial evidence is
such relevant evidence as a reasonable mind might accept as
adequate to support such a conclusion. Hertzberg, supra, 46.
The record shows that there is such evidence to support the
Board’s decision to grant the dimensional variance.

The party seeking the variance bears the burden of prov-
ing the necessary elements. Valley View Civic Association v.

Zoning Board of Adjustment, 462 A.2d 637 (Pa. 1983). The
Appellant in this case had the burden of proving that in order
to strictly comply with the zoning ordinance, she would incur
an unnecessary hardship. The Board issued the following

findings, determined that this burden was met by Previs,
and granted the dimensional variance.

• The home was built prior to the applicable zoning
ordinance came into effect.

• The property was an irregular shape due to a
paper street.

• The shape and topography of the property
required the home to be built closer to the side and
rear property lines.

• When the zoning ordinance subsequently came
into effect, the side and rear setback requirements
touched the home. This enactment of the zoning
ordinance subsequent to the construction of the
home created a sufficient hardship.

• Mr. Graybrook, the Appellee’s architect, present-
ed three possible options for construction, and
established that the option requiring the dimen-
sional variance was the only economically feasible
and conducive option for the use of the residence.
This established a financial hardship to be incurred
by the homeowners if the variance was not granted.

The Board’s determination that an unnecessary hardship
was present was supported by sufficient evidence such as
the enactment of the zoning ordinance, the topography of the
property, and the exorbitant costs of building the addition
elsewhere. This Court cannot overrule a decision that is sup-
ported by such evidence.

“It is the duty of the zoning board in the exercise of its
discretionary power to determine whether a party has met
its burden of proof. A.A. Shamah v. Hellam Township Zoning

Hearing Board, 648 A.2d 1299, 1304, (Pa.Cmwlth. 1994).
“Determinations as to the credibility of witnesses and the
weight to be given to the evidence are matters left solely to
the Board in the performance of its fact-finding role.” In Re

Appeal of Cutler Group, Inc., 880 A.2d 39, 46, (Pa.Cmwlth.,
2005). The Board determined that Mr. Graybrook was a
credible witness, and accepted his assessment of the hard-
ship created financially, structurally, and aesthetically if
Previs could not construct the addition along the side and
rear property lines.

Furthermore, financial considerations and substantial
increases in cost in order for the property owner to conform
to the zoning regulations are factors to consider in establish-
ing unnecessary hardship. The Pennsylvania Supreme Court
in Hertzberg stated, “The fact that the cost of…work neces-
sary for strict compliance with the zoning ordinance would
have been astronomical and commercially impracticable
was further evidence of unnecessary hardship.” Hertzberg,

supra at 50. The Court continued by stating “To justify the
grant of a dimensional variance, courts may consider multi-
ple factors, including the economic detriment to the appli-
cant if the variance was denied, the financial hardship creat-
ed by any work necessary to bring the building into strict
compliance with the zoning requirements…” Id. at 50.
Financial hardships as a factor in granting dimensional vari-
ances was reiterated in Society Created to Reduce Urban

Blight v. ZBA of the City of Philadelphia, 771 A.2d 874
(Pa.Cmwlth. 2001). The Board granted the dimensional vari-
ance supported by sufficient evidence and, therefore, this
substantive decision will not be overruled by this Court.

The Appellant also raises issues pertaining to “procedur-
al defects” in the course of the approval process for the
granting of the dimensional variance to Previs. First,
Appellant claims that there was reversible error committed
when Previs sent a supplement to their application following
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the original May 2, 2005 hearing. The claim is that this com-
munication between Previs and the Board was a form of ex
parte communication prohibited by Section 908(8) of the
MPC, which states,

The board or the hearing officer shall not commu-
nicate, directly or indirectly, with any party or his
representatives in connection with any issue
involved except upon notice and opportunity for all
parties to participate, shall not take notice of any
communication, reports, staff memoranda, or other
materials, except advice from their solicitor, unless
the parties are afforded an opportunity to contest
the material so noticed and shall not inspect the
site or its surroundings after the commencement of
hearings with any party or his representative
unless all parties are given an opportunity to be
present.
53 P.S. §10908(8)

Ex parte communication is of no matter if there is no indi-
cation or evidence that the absent party was in anyway prej-
udiced by its occurrence. Seipstown Village, LLC v. ZHB of

Weisenberg Township, 882 A.2d 32, 38, (Pa.Cmwlth. 2005).
The communication in this case was the mailing of a supple-
ment to an application that had been previously filed and
hearings on the application had been commenced. The
Appellant was present at the hearing where the request for
the additional information by the Board was given, and her
attorney did not oppose further development of the record.
The supplement to the Previs application was diagrams of
the possible building plans. The request for these plans was
made at the public hearing where the Appellant was present,
and the Appellant was then given opportunity to review and
question the applicant on this supplement, which cures any
prejudice that the submission of the supplement could have
produced.

The Appellant further argues for the first time on appeal
that the supplement submitted by Previs after the original
May 2, 2005 meeting was not a supplement, but a new appli-
cation for which public notification was not posted one week
prior to the June 6, 2005 proceedings, as required by Section
908(1) of the MPC. The admission of the drawings into the
record was done as a supplement. Throughout the June 6,
2005 proceedings, the supplement was referred to and con-
sidered a supplement to the original application. Mr.
Graybrook, a witness for Previs, stated that the information
included in the supplement was to clarify for the Board
exactly where the variance was requested, and other options
for building. The adjustment for the amount of feet request-
ed for the variance was not entirely changed, but specified
that it would be slightly greater at one point.

The Appellant was furnished with a copy of this supple-
ment, which she had an opportunity to review, challenge, and
question at the June 6, 2005 hearing. Notice for this hearing
was not required under the MPC. Section 908(1)(2) of the
MPC allows for subsequent hearings on an application, and
does not require additional notice of these subsequent hear-
ings. There was no error committed when the supplement to
the original application was admitted into the record, and the
proceedings continued on the matter.

The Board’s decision to grant the dimensional variance is
AFFIRMED.

ORDER OF COURT
AND NOW, this 24th day of May, 2006, it is ORDERED

that the decision of the Bethel Park Zoning Board is affirmed
and the Appeal is dismissed.

BY THE COURT:
/s/James, J.

Commonwealth of Pennsylvania and
The University of Pittsburgh v.

Havens Steel Co.; United States Fidelity
and Guaranty Co.; G&W Roofing &
Construction, Inc.; Morin Corp. and
Cincinnati Insurance Co.; Apostolou

Associates/Rosser International, Inc.,
Apostolou Associates, Inc., and

Rosser International, Inc. v.
North Coast Commercial Roofing Systems

of PA, Inc.; Pitt Center Partners;
P. J. Dick, Inc.; URS Corp.;

O’Brien Kreitzberg & Associates, Inc.;
and The Mizerak Group, Inc. f/k/a

Mizerak Towers and Associates
Construction—Surety’s Third-Party Complaint—Surety’s

Crossclaim

1. Negligence count by roofing contractor against con-
struction manager was barred by the Economic Loss
Doctrine.

2. Negligent misrepresentation count by roofing contrac-
tor dismissed since construction manager was the owner’s
agent and roofing contractor was not responsible to owner
for any deficiencies resulting from its reasonable reliance
on alleged false information which construction manager
furnished.

3. Breach of voluntarily assumed duty count by roofing
contractor dismissed for lack of case law and because con-
struction manager’s obligations were to the owner and not to
contractors and subcontractors.

4. Crossclaim by surety against project architect dis-
missed where project architect was the agent of the owner
and could not recover damages from roofing contractor
attributed to its project architect’s alleged negligence.
Breach of implied warranties also dismissed as to non-party
to the contract not a third-party beneficiary. Remainder of
crossclaim dismissed for same reasons as to the construction
manager.

(I. M. Lundberg)

Charles B. Gibbons for Plaintiffs.
Paul J. Walsh, III for Defendant, Cincinnati Insurance
Company.
Robert J. Ray for Defendants, Apostolou Associates/Rosser
International, Inc., a joint venture; Apostolou Associates,
Inc.; and Rosser International, Inc.
Thomas J. Madigan for Additional Defendants, Pitt Center
Partners, a joint venture; P. J. Dick, Inc.; URS Corporation,
as corporate successor to O’Brien Kreitzberg, Inc. and
O’Brien Kreitzberg & Associates, Inc.; and The Mizerak
Group, Inc. f/k/a Mizerak Towers and Associates.

No. GD 04-029062. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION AND ORDER OF COURT
Wettick, A.J., June 17, 2006—This lawsuit arises out of the

construction of the Petersen Events Center, a basketball arena
and convocation center on the campus of the University of
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Pittsburgh.1 This facility was constructed for the University of
Pittsburgh; the Department of General Services, an adminis-
trative agency of the Commonwealth of Pennsylvania, was
responsible for the construction of this facility.

Following the completion of the construction, the dome of
the roof developed leaks. In this lawsuit, the Department of
General Services and the University of Pittsburgh
(“Owner”) have sued various entities that are allegedly
responsible for the defective roof. The parties whom the
Owner sued include G&W Roofing & Construction, Inc.
(“G&W”) and its surety, Cincinnati Insurance Company.

G&W had a contract with the Owner to install the roof.
The Owner has raised claims against G&W for breach of con-
tract, breach of express and implied warranties, breach of a
written warranty, and negligence. The Owner alleges that
G&W failed to adhere to the plans and specifications, per-
formed the required work in a deficient manner or with poor
workmanship, failed to adequately inspect its work, and
failed to discover, correct or repair its deficient workman-
ship. A second amended complaint contains a specific alle-
gation that G&W failed to install or incorporate into its work
a vapor barrier as required by the drawings and specifica-
tions (¶27).

Cincinnati Insurance has filed a third-party complaint
joining the construction manager for the project, Pitt Center
Partners (“PCP”), as an additional defendant.2 It has also
filed a crossclaim against the project architect
(“Apostolou”). PCP and Apostolou have filed preliminary
objections seeking dismissal of each of the claims raised by
Cincinnati. These preliminary objections are the subject of
this Opinion and Order of Court.

PRELIMINARY OBJECTIONS OF PCP3

Cincinnati’s complaint raises three counts against PCP:
Count I-Negligence; Count II-Negligent Misrepresentation;
and Count III-Breach of Voluntary Assumed Duty. For each
count, Cincinnati’s complaint avers that PCP is solely liable
to the plaintiffs and/or in the alternative, liable over to
Cincinnati for contribution or indemnity for all damages
assessed against Cincinnati.

Count I—Negligence
Count I (Negligence) is based on general allegations that

G&W acted under the direction and supervision of PCP;
G&W was hired as a prime contractor subject to the supervi-
sion and oversight of PCP; PCP inspected, supervised, and
approved G&W’s work; and PCP’s duties included the duty
to properly manage the various prime contractors, to coordi-
nate their work, to supervise their work, and to oversee the
project to ensure that all work comported with the plans and
specifications of the project. The complaint contains specif-
ic allegations that PCP failed to manage and supervise the
roofing project because clips were not crimped in accor-
dance with the plans and specifications, clips were not
spaced in accordance with the plans and specifications, clips
were not properly aligned as provided for in the plans and
specifications, in many instances five-inch fasteners were
used when seven-inch fasteners were required, and the truss
steel decking system was not constructed with a uniform
radial curve as provided for in the plans and specifications.

PCP’s only contractual obligations are owed to the Owner.
There is no contract between PCP and G&W. Furthermore,
G&W is not a third-party beneficiary. Linde Enterprises, Inc.

v. Hazelton City Authority, 602 A.2d 897, 900-01 (Pa.Super.
1992), reversed on other grounds in Bilt-Rite Contractors,

Inc. v. The Architectural Studio, 866 A.2d 270 (Pa. 2005). To
the contrary, the contract documents between G&W and the
Owner provide that “The Construction Manager will not
have control over or charge of and will not be responsible for

construction means, methods, techniques or procedures in
connection with the Work, since these are solely the
Contractor’s responsibility” (Article 5.1.A.3), that the con-
struction manager “shall have neither authority nor liability
to relieve the Contractor of any of its obligations under the
Contract” (Article 5.1.C), and that G&W is “solely responsi-
ble for all construction means, methods, techniques, proce-
dures, and safety programs in connection with the Work
under the Contract” (Article 6.2). See PCP’s Supplemental
Brief in Support of Preliminary Objections at 8.

Where there is no privity of contract, a negligence action
may be brought only by a party who has suffered physical
injury or property damage. Under the economic loss doc-
trine, economic losses may not be recovered absent physical
or property damage. See, e.g., Duquesne Light Co. v.

Pennsylvania American Water Co., 850 A.2d 701, 703-04
(Pa.Super. 2004); Adams v. Copper Beach Townhome

Communities, L.P., 816 A.2d 301, 305 (Pa.Super. 2003); and
Spivack v. Berks Ridge Corp., Inc., 586 A.2d 402, 405
(Pa.Super. 1990).

Since G&W has not sustained any property damage, this
negligence count brought on behalf of G&W against PCP is
barred by the economic loss doctrine.4

Count II—Negligent Misrepresentation
Count II is a negligent misrepresentation claim based on

allegations that PCP supplied false information to G&W per-
taining to the project, specifically information related to the
design and construction of the project’s roofing system.
G&W justifiably relied on the false information and suffered
damages due to its reliance.

Cincinnati, suing on behalf of G&W, relies on the excep-
tion to the economic loss doctrine for claims based on §552
of the Restatement (Second) of Torts titled “Information
Negligently Supplied for the Guidance of Others” adopted by
the Pennsylvania Supreme Court in Bilt-Rite Contractors,

Inc. v. The Architectural Studio, supra. In Bilt-Rite, the Court
ruled that a building contractor, that suffered only economic
damages, may maintain a negligent misrepresentation claim
against an architect for negligent misrepresentations in the
architect’s plans, if the contractor can show that it reason-
ably relied upon the misrepresentations in submitting its
winning bid:

Accordingly, we hereby adopt Section 552 as the
law in Pennsylvania in cases where information is
negligently supplied by one in the business of sup-
plying information, such as an architect or design
professional, and where it is foreseeable that the
information will be used and relied upon by third
persons, even if the third parties have no direct
contractual relationship with the supplier of infor-
mation. In so doing, we emphasize that we do not
view Section 552 as supplanting the common law
tort of negligent misrepresentation, but rather as
clarifying the contours of the tort as it applies to
those in the business of providing information to
others. Id. at 287.

Under §552, an actor may be liable for a negligent mis-
representation if it (1) supplies false information for the
guidance of others in the course of its business or profession
and (2) causes the others to experience pecuniary loss as a
result of their justifiable reliance on the information.

The only losses that G&W may sustain in this litigation
are damages awarded to the Owner in its lawsuit against
G&W. However, G&W will not sustain these losses if it can
establish that the deficiencies in the work that it performed
were the result of false information furnished by PCP upon
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which it reasonably relied.5
A project manager hired by the owner to oversee the

work performed at the job site is the agent of the owner,
which means that any action or inaction on the part of the
project manager is deemed to be action or inaction on the
part of the owner. Consequently, G&W is not responsible to
the Owner for any deficiencies in the work that it performed
where these deficiencies were caused by G&W’s reasonable
reliance on information negligently supplied by the Owner
through PCP, its agent. Thus, G&W cannot pursue a negli-
gent misrepresentation claim against PCP because it will not
experience any pecuniary loss as a result of its reliance on
false information furnished by PCP.

In other words, G&W cannot recover against PCP under
§552 without proving that it sustained a monetary loss as a
result of its reasonable reliance on PCP’s misrepresenta-
tions. However, since PCP is the Owner’s agent, G&W is not
responsible to the Owner for any deficiencies resulting from
its reasonable reliance on false information which PCP fur-
nished.6

For this reason, Count II is dismissed.

Count III—Breach of Voluntarily Assumed Duty
In Count III, Cincinnati raises what it describes as a

“breach of voluntarily assumed duty” against PCP. It alleges
that PCP coordinated the activities of the contract through
an undertaking that was outside the scope of any agreement
between PCP and the Owner. Since it was a voluntarily
assumed undertaking, PCP was required to perform the
undertaking with reasonable care, diligence, and skill.

I am dismissing this count for several reasons. First,
Cincinnati has not cited any case law which supports such a
theory of recovery. Second, the parties’ obligations are gov-
erned by written agreements. Third, the construction man-
ager’s obligations are to the Owner; it has no obligations
imposed by existing contract law or tort law to contractors
and subcontractors. Any obligations that the law might
impose would conflict with the construction manager’s role
which is to protect the Owner’s interests.

PRELIMINARY OBJECTIONS OF APOSTOLOU7

The crossclaim filed by Cincinnati against Apostolou rais-
es four counts: Count I-Negligence; Count II-Negligent
Misrepresentation; Count III-Breach of Implied Warranties;
and Count IV-Breach of Voluntary Assumed Duty.

Count I—Negligence
It is alleged that G&W may suffer damages as a result of

Apostolou’s providing inferior and defective plans and spec-
ifications. This would appear to be a negligent misrepresen-
tation claim similar to the claim raised in Count II. To the
extent that this count is raising broader negligent claims,
these broader claims are barred by the economic loss doc-
trine for the reasons set forth in my discussion of PCP’s pre-
liminary objections to Count I of Cincinnati’s third-party
complaint against PCP.8

I recognize that an owner may bring a professional negli-
gence claim against its architect, and there is no
Pennsylvania appellate court case law applying the gist of
the action doctrine to a professional negligence claim.
Consequently, it may be possible for G&W to raise a profes-
sional negligence claim asserting sole liability against
Apostolou on the Owner’s cause of action. However, the
surety lacks standing to raise such a claim because it has no
liability to the Owner if a party other than G&W is solely
liable on the Owner’s cause of action. See ns. 4-6, supra.

Cincinnati may be contending that G&W may raise negli-
gence claims against the architect in support of a claim for
indemnification based on joint and several liability, in the

event that both the negligence of G&W and the negligence of
Apostolou contributed to the roofing failure. The law permits
a tort-feasor to bring an indemnification claim against anoth-
er tort-feasor based on joint and several liability where the
other tortfeasor’s negligence also contributed to the plain-
tiff ’s injury. Consider, for example, a passenger who is
injured in a two-car accident. The passenger sues only one of
the drivers. This driver may join the other driver, raising
claims of joint and several liability based on breaches of the
duty of care which the other driver owed to plaintiff.

However, this is not our fact situation; our fact situation
is similar to the following: A PAT bus is damaged when an
automobile collided with the bus. PAT brings a property
damage claim against the auto driver. The auto driver seeks
to join the PAT bus driver (who was operating the bus with-
in the scope of his or her employment) on the ground that the
bus driver is jointly and severally liable because his or her
negligence contributed to the property damage. This would
be an improper joinder.

The law would permit the auto driver to bring a joint and
several liability claim against the bus driver only if PAT may
recover the full amount of its losses from the auto driver
even though the negligence of the bus driver contributed to
the accident. However, this can never occur. Since the bus
driver is PAT’s agent, PAT can recover from the auto driver
only the percent of PAT’s total damages that are attributed
to the auto driver’s causal negligence. In other words, the
auto driver is protected through the comparative negligence
doctrine rather than through an indemnification claim.9

Since Apostolou is the agent of the Owner of the Events
Center, the Owner is in the same position as the owner of the
bus. It cannot recover any damages from G&W that are
attributable to Apostolou’s negligence. Consequently, G&W
cannot raise a crossclaim against Apostolou on the ground
that it is jointly and severally liable to G&W because of its
alleged professional negligence.

Count II—Negligent Misrepresentation
Cincinnati cannot bring a negligent misrepresentation

claim based on §552 against Apostolou for the same reasons
that it cannot pursue a §552 claim against PCP. Under
Pennsylvania case law, if the cause of faulty construction is
a deficiency in the plans and specifications of the architect,
the contractor who followed the project’s plans and specifi-
cations furnished by the owner or its architect is not liable to
the owner for defects in the result. A.G. Cullen Construction,

lnc. v. State System of Higher Education, 2006 WL 625255,
*5-*6 (Pa.Cmwlth. 3/15/06); Department of Transportation v.

W. P. Dickerson & Son, Inc., 400 A.2d 930, 932 (Pa.Cmwlth.
1979); Canuso v. City of Philadelphia, 192 A. 133, 136 (Pa.
1937); S. Bernstein, Construction Contractor’s Liability to

Contractee for Defects or Insufficiency of Work Attributable

to the Latter’s Plans and Specifications, 6 ALR3d 1394
(1966).

Count III—Breach of Implied Warranties
Cincinnati alleges that Apostolou, by preparing and fur-

nishing plans and specifications for the project, impliedly
warranted these plans and specifications were sufficient for
their intended use—the construction of the project and
specifically the construction of the roofing system. The
errors and deficiencies in the plans and specifications were
relied on by G&W to the detriment of G&W.

The contract out of which any implied warranties arise
was between Apostolou and the Owner. G&W was not a party
to the contract. G&W was not a third-party beneficiary.
Consequently, no implied warranties were made to G&W.
Linde Enterprises, Inc. v. Hazelton City Authority, supra, 602
A.2d at 900-01.
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For the reasons I have previously discussed, Cincinnati
lacks standing to raise a sole liability breach of warranty
claim, even assuming that G&W would be permitted to do so.

Count IV—Breach of Voluntarily Assumed Duty
I am dismissing this count for the same reason that I am

dismissing the count of breach of voluntarily assumed duty
raised against PCP.

ORDER OF COURT
On this 17th day of June, 2006, it is hereby ORDERED

that:
(1) the preliminary objections of Pitt Center Partners, a

joint venture; P.J. Dick, Inc.; URS Corporation, as corporate
successor to O’Brien Kreitzberg, Inc. and O’Brien
Kreitzberg & Associates, Inc.; and The Mizerak Group, Inc.
f/k/a Mizerak Towers and Associates, to the complaint of
Cincinnati Insurance Company are sustained and each count
raised by Cincinnati Insurance Company in its complaint
joining the parties described above is dismissed; and

(2) the preliminary objections of Apostolou
Associates/Rosser International, Inc., a joint venture;
Apostolou Associates, Inc.; and Rosser International, Inc., to
the crossclaim of Cincinnati Insurance Company are sus-
tained and each claim raised against the parties described
above is dismissed.

BY THE COURT:
/s/Wettick, A.J.

1 I am an Adjunct Professor of Law at the University of
Pittsburgh. My daughter is a physician at the University of
Pittsburgh Student Health Center. This will not influence
any of my rulings.

2 PCP contracted with the Owner to serve as its construction
manager. It has no contracts with any other parties. Article
1.6 of the Project Manual defines the construction manager
as the Owner’s agent and authorized representative to coor-
dinate and manage the project. See Cincinnati’s Reply in
Opposition to Preliminary Objections at 25.

3 Cincinnati has not made any payments to the Owner (or
any other party). However, except where I state otherwise,
in considering PCP’s preliminary objections to Cincinnati’s
joinder complaint, I have assumed that the law permits
Cincinnati, as G&W’s surety, to raise at this stage of the pro-
ceedings any claims against PCP that G&W could raise
against PCP.

4 While Cincinnati correctly states that Pa. R.C.P. 2252(a)(1)
permits a defendant to join an additional defendant that may
be solely liable on the plaintiff ’s cause of action, a negli-
gence claim may not be raised against PCP on behalf of the
Owner because of the gist of the action doctrine. Etoll Inc. v.

Elias/Savion Advertising, Inc., 811 A.2d 10 (Pa.Super. 2002);
Allegheny County Sanitary Authority v. Deloitte Consulting

LLC, 153 P.L.J. 133 (2005). Furthermore, Cincinnati, as a
surety with no interest in this litigation unless G&W is liable
to the Owner, has no standing to raise a claim that another
party is solely liable on the Owner’s cause of action.

5 Cincinnati Insurance Company’s Reply in Opposition to
Preliminary Objections at 10 states:

“Cincinnati’s claim against PCP is that if, for pur-
poses of argument only, there are deficiencies in
the construction of the roof, and if this work was
done by G&W, then these activities were done
under the direction of, and with the approval of
PCP, such that any claim against G&W is the result
of PCP’s conduct, and no recovery can be had by

DGS or the University under the performance bond
issued to G&W.”

6 I am dismissing Cincinnati’s claim based on §552 that PCP
is solely liable to the Owner on the Owner’s cause of action
because §552 furnishes a cause of action only to those “oth-
ers” who relied on false information furnished for the guid-
ance of these others. The Owner is not an “other” who relied
on any false information furnished by PCP. Furthermore,
Cincinnati, as a surety who has no interest in this litigation
unless G&W is liable to the Owner, has no standing to raise a
claim that another party is solely liable on the Owner’s cause
of action.

7 Except where I state otherwise, in considering Apostolou’s
preliminary objections, I have assumed that the law permits
the surety to raise any claims against Apostolou that G&W
would raise against Apostolou. See n.3, supra.

8 Bilt-Rite does not alter the Pennsylvania case law that eco-
nomic damages cannot be recovered for negligence claims
that are not based on negligent misrepresentations. See
Pennsylvania State Employees Credit Union v. Fifth Third

Bank, 398 F.Supp. 317 (M.D. Pa. 2005); Bilt-Rite Contractors,

Inc. v. The Architectural Studio, supra, 866 A.2d at 285;
Samuel Grossi & Sons, Inc. v. United States Fidelity &

Guaranty Corp., 2005 WL 1522043 (Pa. C.P. Phila. 2005).

9 The comparative negligence doctrine provides greater
protection to a defendant because it allows the plaintiff to
recover from the defendant only the percent of damages
attributable to that defendant’s negligence.

John Brown v.
Progressive Insurance Company

Petition to Amend Complaint—Statute of Limitations—

Concealment

1. Defendant filed preliminary objections to the original
pro se Complaint, and then filed an answer and new matter,
without ever raising the impropriety of a direct action
against the carrier instead of the driver.

2. Defendant then waited until the statute of limitations
against the driver lapsed before it moved for leave to file
summary judgment based on Plaintiff ’s failure to join/sue
the proper party.

3. Not only did the Defendant carrier conceal the true
state of affairs, it also alleged in its new matter that it nego-
tiated a release with Plaintiff.

4. Under the above circumstances, an amendment to join
a party after the statute of limitations has lapsed will be
allowed.

(Daniel McIntyre)

John Brown, Pro se, for Plaintiff.
Meghan Moran for Defendant.

No. AR 05-000898. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
Strassburger, J., May 22, 2006—Plaintiff was involved in

an automobile accident with the insured of Progressive
Insurance [Progressive] on January 12, 2004. Plaintiff, pro se,
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incorrectly sued the carrier, rather than the alleged tortfeasor.
Despite filing preliminary objections, and then an answer

and new matter, Progressive did not raise the issue of the
impropriety of a direct action against the carrier as opposed
to a suit against the alleged tortfeasor until February 14,
2006. On that date, Progressive filed its motion for leave to
file a motion for summary judgment. Conveniently, this was
one month after the statute would have expired against the
alleged tortfeasor if there had been no concealment.

Plaintiff has now moved to amend his complaint to join
Ronald Buchanan, the alleged tortfeasor.

Progressive opposes the motion to amend, on the ground
that amendments cannot be filed to raise causes of action
barred by the statute of limitations. Sanchez v. City of

Philadelphia, 448 A.2d 588, 589 (Pa.Super. 1982).
However, that principle does not apply where the carrier

has concealed the true state of affairs. Blaine v. York

Financial Corp., 847 A.2d 727 (Pa.Super. 2004).
Not only did the carrier never raise the issue of the carri-

er being the wrong party, the carrier claims in its new mat-
ter to have negotiated a release with plaintiff.

Under these circumstances, it is proper to allow an
amendment joining the alleged tortfeasor.

ORDER OF COURT
AND NOW, this 22nd day of May, 2006, it is ORDERED

that plaintiff is permitted to amend the complaint to add as a
defendant, Ronald Buchanan.

BY THE COURT:
/s/Strassburger, J.

***CORRECTIONS***

Please make note of corrections on the following
Opinions published in the PLJ Opinions issue

June 23, 2006 — Volume 154 — No. 13
Page 153 and 154.

In the Interest of: M.B., a Minor

No. 2837-04. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Family Division–Juvenile Section.
Mulligan, J., December 21, 2005.

The correct Attorney’s name and representation should

appear as below:

Mark B. Greenblatt for Allegheny County Office of Children,
Youth and Families.
Stephen B. Dittmer for M.B.

In the Interest of: S.G., a Minor

No. 49-99. In The Court of Common Pleas of Allegheny
County, Pennsylvania, Family Division-Juvenile Section.
Mulligan, J., December 21, 2005.

The correct Attorney’s name and representation should

appear as below:

Mark B. Greenblatt for Allegheny County Office of Children,
Youth and Families.
Stephanie Traub for S.G.
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Dr. G. Caginalp v.
City of Pittsburgh, City Council v.

Weissview Associates, LP
Zoning—City Council—Jurisdiction—Timeliness of Appeal

1. Appellant failed to file an appeal before the Board on
the legislative matter in question, but instead appealed
directly to the Court, and afterwards failed to file an appeal
within thirty days after the permit was issued.

2. When the City Council applies specific criteria of an
existing ordinance to a specific individual or property, its
actions are considered adjudicative and administrative in
nature. When it amends an existing zoning ordinance, its
actions are legislative.

3. The exclusive statutory procedure for testing the valid-
ity of legislative action is to first submit a challenge to the
Zoning Board of Adjustment, and on appeal from that deci-
sion, to the Court.

4. When the validity of a zoning ordinance is challenged, the
Board does not have subject matter jurisdiction until a permit
has been issued or a homeowner attempts to use the property
in a manner consistent with the amended zoning ordinance.

5. Appeals from adjudicative action, such as issuing a per-
mit, must be filed within thirty days of the issuance of a permit.

(Daniel Mclntyre)

Dr. G. Caginalp, Pro Se.
George R. Specter for City of Pittsburgh.
Joel P. Aaronson for Weissview Associates, LP.

No. S.A. 05-000895. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
James, J., May 9, 2006—On August 8, 2005, Pittsburgh

City Council approved an ordinance that amended the previ-
ous zoning ordinance concerning approximately four acres
of property owned by Weissview Associates, LP. The
“Rezoning Ordinance” changed the property to an “RP” or
Residential, Planned Unit Development zoning classification
from a R-1D-L and PO classifications under the Pittsburgh
Zoning Code. This reclassification took effect August 24,
2005. The Appellant, Dr. G. Caginalp, filed an appeal direct-
ly to the Court of Common Pleas on September 2, 2005.
Specifically, he is challenging substantive issues concerning
the City Council’s approval of the Rezoning Ordinance.

Appellees and Intervenor have filed a motion to quash
this appeal on the following grounds:

(1) The Court of Common Pleas does not have juris-
diction over the appeal, the Pittsburgh Zoning
Board of Adjustment being the proper venue to
pursue the appeal.

(2) The appeal was not ripe at the time the appeal
was filed.

(3) The statute of limitations for filing an appeal to
the Zoning Board of Adjustment of 30 days from the
determination, action, or decision has passed.
(Pittsburgh Urban Zoning Code, 932.02 D)

Because the motion to quash the appeal is based on pro-
cedural issues, it is necessary to establish the correct proce-
dures for appealing decisions of City Council regarding zon-
ing. When the City Council makes decisions concerning
zoning, it can act either in a legislative or an administrative
capacity. North Point Breeze Coalition v. City of Pittsburgh,

431 A.2d 398 (Pa.Cmwlth. 1981) When the City Council pass-
es a resolution that enacts a new ordinance or amends an
existing ordinance and, therefore, establishes a rule of gen-
eral application, it is acting in its legislative capacity. Id.

However, if the Council applied specific criteria of an ordi-
nance to an individual person or property, the action was
adjudicative and administrative in nature. Id.

When the City Council acts administratively, its decisions
are adjudication for purposes of appeal. North Point Breeze

v. City of Pittsburgh, 431 A.2d 398 (Pa.Cmwlth. 1981) “Any
person aggrieved by an adjudication of a local agency who
has a direct interest in such adjudication shall have the right
to appeal there from to the court vested with jurisdiction of
such appeals.” Id. 400 The Pittsburgh City Council is a local
agency within the terms of the law when it acts administra-
tively. Id. There is a right to appeal from an administrative
agency to a court of record, which under the zoning provi-
sions, is the Court of Common Pleas. Id.

When the city acts legislatively by passing a new ordi-
nance or amending an existing ordinance, the statutory pro-
cedure for testing the validity of substantive provisions of a
zoning ordinance is the exclusive remedy available, which
requires an appellant first submit their challenge to the
Zoning Board of Adjustment. Sorbora v. City of Pittsburgh,

471 A.2d 927 (Pa.Cmwlth. 1984) The Board has the power “to
hear and decide, upon appeal from the grant or denial of zon-
ing approval with respect to a specific application, issues of
validity of any provision of this code.” Pittsburgh Urban

Zoning Code, §923.02B All challenges to zoning ordinances
must be heard and considered by the Board of Adjustment,
and, on appeal from that decision, by the court. Knup v. City

of Philadelphia, 126 A.2d 399 (Pa.Cmwlth. 1956)
In this case, because the actions of the City Council

amended an existing ordinance, its actions were legislative.
The Zoning Board of Adjustment has proper original juris-
diction over any appeal of the Rezoning Ordinance, and the
power to determine the validity of zoning ordinances and
amendments. Consequently, the appeal filed by the
Appellant on September 2, 2005, to the Court of Common
Pleas, was made to the incorrect adjudicative body.

Additionally, an issue before the Board is not ripe until
there is an action taken under the challenged provision. “A
court will take jurisdiction only in a case in which a chal-
lenged statute, ordinance, or rule of court has been actually
applied to a litigant.” Id. 400. When the validity of a zoning
ordinance is challenged, the Board does not have subject
matter jurisdiction until a permit has been requested or a
landowner has attempted to use the property in a manner
consistent with the amended zoning ordinance. City of

Hermitage v. Zoning Hearing Board of the City of Hermitage,

613 A.2d 612 (Pa.Cmwlth. 1993)
The date of the filing of appeal in this case is September

2, 2005. The permit regarding the property in question was
not issued until November 9, 2005. The Board cannot act on
an appeal unless an adjudicative action has been taken that
is the subject of the appeal. Until November 9, 2005, there
was no such adjudicative action in this case. Association of

Concerned Citizens of Butler Valley v. Butler County Board of

Supervisors, 580 A.2d 470 (Pa.Cmwlth. 1990) This case is
analogous to the situation in Concerned Citizens, where the
court stated that it was precluded from hearing the appeal
because the legislative actions of the Board must first be
appealed to the zoning board following a filing of a permit in
regards to the amended ordinance. Id.

The Appellant states that Weissview Associates had post-
ed signs advertising their intent and plan to build on the prop-
erty under the amended ordinance, and had proceeded to
produce plans for the property. He argues that these actions
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by the property owner are sufficient to create subject matter
jurisdiction. This is contrary to Pennsylvania case law, which
has always held that the law requires a permit or some adju-
dicatory action for an appeal to be ripe. Mountain Protection

Alliance v. Fayette County Zoning Hearing Board, 757 A.2d
1007 (2000), City of Hermitage v. Zoning Hearing Board of the

City of Hermitage, 613 A.2d 612 (Pa.Cmwlth. 1993),
Association of Concerned Citizens of Butler Valley v. Butler

County Board of Supervisors, 580 A.2d 470 (Pa.Cmwlth. 1990)
Finally, the statutory time allowed for the filing of an

appeal of an adjudicative action taken by the Board has
passed in this case. Appeals of Board action must be made
within thirty days of the determination, action, or decision.

Section 932.02D, Pittsburgh Urban Zoning Code. In this case,
the “determination, action, or decision” was made on
November 9, 2005, the date the permit was issued by the
Board under the “Rezoning Ordinance,” and Appellant had
thirty days from this time to file an appeal with the Zoning
Board of Adjustment. The time for an appeal from the
issuance of the permit has passed. Therefore, the appeal was
not filed in the proper adjudicative body, the issue was not
ripe at the time of the appeal, and no other appeal was filed
within the statutory time period to correct these errors.

The motion to quash is GRANTED.

ORDER OF COURT
AND NOW, this 9th day of May, 2006, it is ORDERED that

the Motion to Quash the Appeal is hereby granted.

BY THE COURT:
/s/James, J.

Jack E. Werner, Jr., Steven Billet and
Kenneth A. Seamon, on behalf of them-

selves and all others similarly situated v.
General Motors Corporation

Class Action Certification—Burden—Commonality and

Typicality

1. Plaintiffs filed a Complaint alleging that they suffered
damages as a result of an alleged defect in the brake system
of the Chevrolet Malibu vehicles that they purchased, and
after all pleadings were closed, they filed a Motion for Class
Certification to include all Pennsylvania residents who pur-
chased or leased certain Malibu vehicles.

2. To obtain class certification, Pa.R.C.P. 1702(2) requires that
the moving party must establish that there are questions  of law
or fact that are common to the class, and Pa.R.C.P. 1708(a)(1)
requires that such common question of law or fact predominate
over any questions affecting only individual members.

3. The only fact common to all proposed class members is
that they purchased or leased Malibu vehicles. Beyond that
fact, individual inquiries would need to be made to deter-
mine if each member suffered a brake problem, followed
warranty instructions, contributed to the brake problem,
and/or suffered any economic damages as a result of the
alleged brake problem, etc. The common fact does not pre-
dominate the individual questions of fact, and, therefore,
commonality of the class has not been established.

4. When filing a Class Action, the named Plaintiff must be typ-
ical of the class which he seeks to represent. None of the named
Plaintiffs’ causes of action is typical of the class as proposed.

(Daniel McIntyre)

William E. Stockey, Thomas E. Bilek, and Lee S. Shalov for
Plaintiffs.
Thomas J. Sweeney, William B. Pentecost, Jr., A. Erin Dwyer,

and Timothy A. Daniels for Defendant.

No. GD 03-012980. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
Horgos, J., April 26, 2006—Plaintiffs, Jack E. Werner, Jr.,

Steven Billet and Kenneth A. Seamon, filed a Complaint and
Amended Complaint in Civil Action as a Class Action against
Defendant, General Motors Corporation (GM), alleging vio-
lations of the Pennsylvania Unfair Trade Practices and
Consumer Protection Law, 73 P.S. 201-2(4)(xiv) (UTPCPL)
in Count I, breach of implied warranty of merchantability in
Count II and breach of express warranty in Count III. The
cause of action arises from an alleged defect in the brake
system of all 1997 through 2001 model year Chevrolet
Malibu automobiles which affects the use, value and safety
of the automobiles. Specifically, Plaintiffs allege that the
defect in the brake system will, at some time during the life
of the vehicle, cause it to pulsate when the brakes are
applied and that GM never developed an effective method of
repair to prevent the problem from reoccurring.

After the pleadings were closed, Plaintiffs filed a Motion
for Class Certification and a hearing on the Motion was held
pursuant to Pa. R.C.P. 1707(c). Plaintiffs seek to certify a
class, with certain specified exclusions, consisting of:

[A]ll persons who reside in Pennsylvania and who pur-
chased or leased, new at retail, a 1997, 1998, 1999,
2000, or 2001 year Chevrolet Malibu manufactured by
or on behalf of Defendant General Motors Corporation
(the “Class”). (Amended Complaint, Paragraph 27).

Plaintiffs also define a subclass, consisting of the following:

All persons who are residents of the Common-
wealth of Pennsylvania and who purchased or leased
in Pennsylvania, new at retail, a Malibu Vehicle to be
used primarily for commercial or business purposes
(i.e. not primarily for personal, family, and/or house-
hold use). (Amended Complaint, Paragraph 28).

Pennsylvania Rule of Civil Procedure 1702 sets forth the
prerequisites to a class action:

1. the class is so numerous that joinder of all par-
ties is impracticable;

2. there are questions of law or fact common to the
class;

3. the claims or defenses of the representative par-
ties are typical of the claims or defenses of the class;

4. the representative parties will fairly and ade-
quately assert and protect the interests of the class
under the criteria set forth in Rule 1709; and

5. a class action provides a fair and efficient
method for adjudication of the controversy under
the criteria set forth in Rule 1708.

Pennsylvania Rules of Civil Procedure 1702.
The burden of proof in class certification proceedings is

on the party seeking certification. Klemow v. Time, Inc., 466
Pa. 189, 352 A.2d 12 (1976) cert. denied 429 U.S. 828 (1976).
The class proponent, however, need not prove separate facts
supporting each requirement; rather, the proponent’s bur-
den is to establish those underlying facts sufficiently from
which the Court can make the necessary conclusions and
discretionary determinations. Kelly v. County of Allegheny,
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519 Pa. 213, 546 A.2d 608 (1988). In addition to the prerequi-
sites set forth in Pa. R.C.P. 1702, supra, the trial court must
also consider the criteria enumerated in Rules 1708 and 1709
of the Pennsylvania Rules of Civil Procedure.

Defendant, GM, first challenges certification of the pro-
posed class arguing that commonality, typicality and pre-
dominance are lacking. Pa. R.C.P. 1702(2) requires that the
moving party must establish that there are questions of law
or fact common to the class. Pa. R.C.P. 1708(a)(1) further
requires that such common questions of law or fact predom-
inate over any questions affecting only individual members:

As such, Rule 1708(a)(1) permits a finding that if a
common question of law or fact exists, but does not

predominate over questions affecting only individ-
ual members, a class action may not be a fair and
efficient method of adjudicating the controversy.

If the issue is whether a common question of law or
fact is established, despite evidence of individual
claims and defenses, the appellants err in refusing
to consider that the common question does not pre-
dominate over questions affecting only individual
members. This is the thrust of appellee’s argument
which has been ignored by the appellants—that the
claims of their individual members might collec-
tively and superficially appear to be common ques-
tions, whereas in reality, they are individual and
distinguishable issues which can only be tried sep-
arately and thus, are not appropriate for a class
certification. Allegheny County Housing Authority

v. Berry, 338 Pa.Super. 338, 487 A.2d 995, 999
(1985) (emphasis in original).

Plaintiffs’ Amended Complaint alleges that all of the 1997-
2001 models of the Chevrolet Malibus have a brake system
defect which is a “systemic design, materials and workmanship
defect and not merely a manufacturing peculiarity of a select
number of Defendant’s Malibu automobiles.” (Amended
Complaint, Paragraph 10). Plaintiffs allege that as a result of
the defect, Plaintiffs were at risk for dangerous occurrences,
the Malibu vehicles were unfit for the ordinary purpose of pro-
viding safe and reliable transportation and that the value of the
vehicles, at the time of purchase, was substantially less than the
amount paid by Plaintiffs. (Amended Complaint, Paragraph 2).

The class Plaintiffs seek to certify consists of all persons
who reside in Pennsylvania who purchased or leased, new at
retail, a 1997-2001 model year Malibu. The subclass consists
of those individuals who purchased or leased the subject
vehicles primarily for commercial or business purposes.

To establish commonality, Plaintiffs must establish that
there is a predominance of common issues, shared by all of
the class members, which can be resolved in a single pro-
ceeding. In determining liability, the common questions of
fact means that the facts surrounding each Plaintiffs claim
must be substantially the same so that proof as to one
claimant would be proof as to all. Allegheny County Housing

Authority v. Berry, supra. 487 A.2d at 997. “[W]hen there
exist various intervening and possibly superseding causes of
damages, liability cannot be determined on a class-wide
basis.” Cook v. Highland Water and Sewer Authority, 108
Pa.Cmwlth. 222, 530 A.2d 499, 504 (1987).

Here, the one fact common to all of the class members is
that they purchased or leased Malibu vehicles manufactured
during the relevant time period. Beyond that basic fact, indi-
vidual inquiries would be necessary to establish GM’s liabil-
ity. First, to be included as a class member under the defini-
tion set forth by Plaintiffs, the Malibu purchaser or lessor
need not have suffered any economic harm whatsoever.

Some individual class members may not have experienced
the brake pulsation problem at all. Other purchasers or
lessors who did experience the problem had their vehicles
repaired to their satisfaction at no charge under the vehicles’
warranty, while others may never have sought warranty
repairs for brake pulsation problems. These individuals
have no valid claim against GM and yet they would be
included in the class for whom economic recovery is sought.

The class action is not a mechanism to adjudicate claims
on behalf of class members who could not individually bring
them. Simply increasing the number of Plaintiffs does not
create a cause of action. Here, Plaintiffs cannot show that
the successful adjudication of the claims of the representa-
tive Plaintiffs will establish a right to recovery in the
remaining unnamed class members. See: Allegheny County

Housing Authority v. Berry, supra. 487 A.2d at 997.
Plaintiffs have not produced competent evidence to show

that every 1997 through 2001 Malibu had a brake defect or
that all owners sought repairs under the warranty or that all
individuals who sold Malibus or turned their leased Malibus
in at the end of the term suffered an economic loss. GM did
produce warranty data showing that a large number of
Malibus never had a warranty repair for pulsation and those
that did were frequently repaired effectively with one repair.
For example, GM’s warranty data showed that for the 2001
model year, less than 7% of the vehicles had a pulsation repair
and only 0.7% had more than one repair. GM also presented
evidence of vehicle testing which refutes Plaintiffs’ assertion
that all 1997-2001 Malibu vehicles developed brake pulsation.

The obstacle to class-wide treatment of Plaintiffs’ claim for
breach of warranty to repair is the requirement that the vehi-
cle was presented to the dealership for repair within the war-
ranty period and that the dealer refused or failed to make the
necessary repair. This is required by the express terms of the
warranty at issue. Plaintiffs must also show that the brake pul-
sation was caused by a defect “relating to materials or work-
manship” under the specific terms of the warranty. The state-
ment of those issues clearly indicates that breach of the repair
warranty could not be resolved on a class-wide basis as there
are too many individual issues to be determined and common
questions certainly do not predominate over individual ques-
tions. The essential issues of a breach of the warranty to repair
could only be determined by means of individual inquiries.

Count II of Plaintiffs’ Amended Complaint is a claim for
breach of the implied warranty of merchantability under 13
Pa.C.S. 2314. To recover for the breach of the implied war-
ranty of merchantability, the buyer must prove: 1) the exis-
tence of the implied warranty; 2) a breach of the defendant’s
implied warranty; 3) a causal connection between the defen-
dant’s breach and the plaintiff ’s injury or damage; and 4) the
extent of loss proximately caused by the defendant’s breach.
13 Pa.C.S. 2314 Comment 13.

Plaintiffs, therefore, must show a loss and that the breach
of warranty caused the loss. Plaintiffs ask the Court to pre-
sume that every Malibu model year 1997 through 2001 had a
defect and that every purchaser and lessor of a new Malibu
suffered an economic loss. Plaintiffs have not, however, pro-
vided competent expert testimony, studies, repair data or
other evidence on which this Court can base such a sweeping
presumption. Allowing such a presumption does not require
the Plaintiffs to prove causation at trial nor does it allow GM
to disprove liability by evidence which shows that there were
a substantial number of individuals who never experienced
brake pulsation at all or that experienced brake problems
from an unrelated cause. GM argues that it has defenses that
may be validly asserted against individual class members
including improper maintenance, misuse of the brakes, fail-
ure to take the vehicle to a GM dealer during the warranty
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period or at all as well as the statute of limitations. GM also
asserts that it is entitled to a claim for contribution for liabil-
ity under the implied warranty claim from class members,
and possibly, their mechanics. These individual questions
regarding liability for breach of the implied warranty defeat
the commonality required by Pa. R.C.P. 1702(2).

Plaintiffs also assert a claim for violation of the UTPCPL,
73 P.S. 201-2(4)(xiv), arising from the alleged breach of
express warranty. Plaintiffs argue that because the claim
under the UTPCPL is based on breach of express warranty
rather than fraud, they may bring such claim on a class-wide
basis without showing individual reliance or causation.

The Pennsylvania Supreme Court, however, explicitly stated in
Weinberg v. Sun Company, Inc., 565 Pa. 612, 777 A.2d 442 (2001):

The UTPCPL’s ‘underlying foundation is fraud pre-
vention.’….Nothing in the legislative history sug-
gests that the legislature ever intended statutory
language directed against consumer fraud to do
away with the traditional common law elements of
reliance and causation. (Citations omitted.)

Id. at 446. The Court further explained that in a private
action under the UTPCPL, the statute clearly requires that a
plaintiff suffer an ascertainable loss as a result of the defen-
dant’s prohibited action. Id. at 446.

Plaintiffs argue that they need only prove that Defendant
has engaged in the prohibited act. Under Weinberg, however,
Plaintiffs must prove both that Defendant engaged in the pro-
hibited conduct, that is that Defendant breached the express
warranty in violation of 73 P.S. 201-2(4)(xiv), and that the
conduct caused Plaintiffs’ economic harm. This Court earlier
found that both of these determinations require individual
inquiries in this particular case. Therefore, the commonality
required by Pa. R.C.P. 1702(2) does not exist in connection
with the claimed UTPCPL violation. Further, while some
common questions of fact and law may well exist regarding
whether the Malibu brake system was defective, the common
questions do not predominate over questions affecting indi-
vidual members as required by Pa. R.C.P. 1708(a)(1).

The requirements of typicality and commonality are
closely related. Plaintiffs’ counsel has stated that the name of
Jack E. Werner, Jr., will be withdrawn as a representative
Plaintiff and counsel was not certain of the status of Kenneth
A. Seamon as a Plaintiff. (Deposition of Steven Billet, 8/31/04,
pp. 134-136). Mr. Billet testified that he had his Malibu
repaired for brake pulsation several times all of which were
covered under the warranty. (Billet Depo., pp. 42-47).
Because the repairs were covered under the warranty, Mr.
Billet never paid any money for repairs relating to brake pul-
sation in his Malibu. He further testified that he did not know
if he received any amount less than fair market value when
he traded in his Malibu. (Billet Depo., pp. 105-106).

Mr. Billet’s experience does not support all of the claims for
damages set forth in the Complaint. His experience is not typ-
ical of all of the members of the proposed class if the unnamed
class members, in fact, suffered economic harm as a result of
the brake defect. Mr. Billet is, therefore, not typical of the class
which he seeks to represent as required by Pa. R.C.P. 1702(3).

All of the prerequisites set forth in Pa. R.C.P. 1702 must
be established in order for the Court to grant certification.
Because the Court has found that commonality and typicali-
ty under Pa. R.C.P. 1702(2) and (3) do not exist, further
inquiry under Rules 1702, 1708 and 1709 is not necessary.

For all of the foregoing reasons, Plaintiffs’ Motion for
Class Certification is denied.

ORDER OF COURT
AND NOW, this 26th day of April, 2006, for the reasons set

forth in the Opinion of this same date, it is hereby
ORDERED, ADJUDGED and DECREED that Plaintiffs’
Motion for Class Certification is denied and the action is dis-
missed as a class action and is transferred to the Arbitration
Division of the Court of Common Pleas of Allegheny County
to proceed as an individual action.

BY THE COURT:
/s/Horgos, J.

Bankers Trust Company of California,
as trustee of Ameriquest Mortgage

Securities, Inc. Series 2001-A,
asset-backed certificates, under the

Pooling and Service Agreement
dated as of November 1, 2001 v.

James E. Eaborn, Therese M. Eaborn,
Presidential Financial Corporation of
Delaware Valley, Commonwealth of
Pennsylvania and the Pennsylvania

Department of Revenue
Subordination Agreement

Creditor who requests a subordination agreement from anoth-
er creditor has implied duty under equitable principles to apply a
partial payment from the debtor in a manner that does not preju-
dice the subordinated security interest of the other creditor.

(Michael Yablonski)

John P. Liekar, Jr. for Plaintiff.
Jerrold S. Kulback for Presidential Financial Corporation of
Delaware Valley.
T. Lawrence Palmer for Commonwealth of Pennsylvania and
the Pennsylvania Department of Revenue.

No. GD 04-13503. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

MEMORANDUM IN SUPPORT OF ORDER
Friedman, J., June 27, 2006—Plaintiff has filed a Motion

for Summary Judgment in the captioned action to Quiet
Title. The Motion gives rise to two questions, one involving
whether the subordination agreement at issue contains a
latent ambiguity which requires parol evidence to explain,
the other involving whether or not a lender owes any duty of
good faith to a prior lender who subordinated its lien to that
of the later lender.

The undisputed facts are as follows: the Eaborns
(“Guarantors”) own an ongoing and apparently successful
business (“the Business”). Over the years they guaranteed
loans to the business (“Business Loans”), giving mortgages
on their residence to Plaintiff ’s predecessor, Ameriquest, and
Defendant Presidential Financial Corporation of Delaware
Valley (“Presidential”) as security for the guaranty. The
Business Loans were accomplished via factoring agreements
whereby the Business’s accounts receivables were the pri-
mary security for what was effectively a line of credit.

The Business’s first factoring arrangement (at least for
purposes of the instant motion) was with Presidential. At
some point, the Business decided to refinance its debt to
Presidential by entering into a new factoring agreement with
Ameriquest (later acquired by Bankers Trust, Plaintiff here-
in). As part of the second lending arrangement, Ameriquest
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asked Presidential to subordinate its prior mortgage lien on
the Eaborns’ residence to the new lien of Ameriquest.
Presidential agreed and after some negotiations, a docu-
ment, the Subordination Agreement at issue, was signed.
The actual date of signing was after Ameriquest had closed
the loan with the Business.

In response to Plaintiff ’s Motion for Summary Judgment,
Presidential filed an affidavit of its President, Robert J.
Vanaman, Jr. (“Vanaman”) who had signed the subordination
agreement. He says that, as is the custom in the money-lend-
ing industry, the maximum amount subordinated was
$270,000, exclusive of interest, late fees, and attorney fees,
none of which were expressly added to the principle amount
of the Presidential loan to be subordinated, as would “typi-
cally” be the case. His affidavit does not attach any such typ-
ical form agreement, a deficiency that Plaintiff argues fails
to raise a disputed fact sufficient to defeat its Motion.

Presidential also contends that Ameriquest had a duty to
accept the partial payments proffered (by either the Eaborns
or their Business) instead of exercising its contractual right
not to do so, thereby raising the debt guaranteed by the
Eaborns far above the fair market value of their house.
Eaborns join strongly in this aspect of Presidential’s
response. Defendants cite the Kentucky case of Rainier v.

Mount Sterling Nationwide Bank, 812 S.W.2d 154 (Ky. 1991)
in support of their contention that Plaintiff, notwithstanding
its contractual right to refuse partial payments from the
Eaborns, had a duty to Presidential not to damage the secu-
rity for Presidential’s subordinate lien.

The Supreme Court of Kentucky, when faced with a fac-
tual situation very similar to the instant case, held as follows:

We recognize the rule that, as between the two of
them, a creditor receiving payments from his
debtor, without any direction as to their application,
may apply them to any legal debt, secured or unse-
cured, which he holds against his debtor. Straub v.

Chemical Bank, Ky. App., 608 S.W.2d 71 (1980). But
where a third-party creditor executes a subordina-
tion agreement in favor of said creditor, the latter
has an implied duty under equitable principles to
apply the payment it receives from the debtor in a
manner which does not prejudice the third-party
creditor’s subordinated security interest.

812 S.W.2d at 157 (emphasis added).
In the instant case, by refusing to accept partial payments of
the amount in default, Plaintiff breached its implied duties
of good faith and fair dealing both to Presidential (under the
Subrogation Agreement) and to the Eaborns (under the
mortgage agreement).

The Court agrees with Defendants that the Pennsylvania
Supreme Court would probably follow the analysis of the
Kentucky decision. There is no apparent business justification
for Plaintiff’s refusal to accept partial payments and its insis-
tence on only payments in full. Plaintiff’s belief (expressed
during oral argument on this Motion) that acceptance of a par-

tial payment could be viewed as a full cure of a default by the
debtor seems to be illogical and unfounded. The Court’s
review of Pennsylvania law reveals no basis for Plaintiff’s
stated reason. In fact, the well-respected Pennsylvania trea-
tise by Professor Kenneth E. Grey, Mortgages in Pennsylvania

(2nd Ed.) states clearly to the contrary:

A tender to the mortgagee-lender of considerably
less than the full amount in default does not effectu-

ate a cure or bring the mortgage current. Hence, the
lender need not initiate new foreclosure proceed-
ings, but can simply reissue its writ of execution.

Here, of course, there has not been any writ of execution issued,

nor has there even been a foreclosure action filed, so even the
relatively minor cost of reissuing a writ is irrelevant to
Plaintiff’s business reasons for not accepting partial tenders.

CONCLUSION
Plaintiff is not entitled to Summary Judgment and the

case must proceed to trial. Plaintiff will have to prove, inter

alia, that Mr. Vanaman’s signature on the letter of June 27,
2001 (Bates No. AMER000006) is not a forgery, as Mr.
Vanaman contends. Plaintiff will also have to adduce suffi-
cient evidence to prove there was a valid business reason for
its refusal to accept partial payments of the amount in
default. Presidential will also have the opportunity to prove
the custom in the industry as described in Mr. Vanaman’s
affidavit. The Eaborns will have the opportunity to prove the
times and amounts of any tenders they made to Plaintiff.

See Order filed herewith.      DATED: June 27, 2006

BY THE COURT:
/s/Friedman, J.

ORDER OF COURT
AND NOW, to-wit, this 27th day of June 2006, after con-

sideration of Plaintiff ’s Motion for Summary Judgment and
Defendants’ responses thereto, the Motion is DENIED.

BY THE COURT:
/s/Friedman, J.

Scott and Leah Pink v.
Shaler Township

Zoning Map—Administrative Error

1. Municipality has duty to create zoning map that clear-
ly delineates boundaries so individuals can rely on map
when making land use decisions.

2. Municipality did not meet its burden of proving that
inclusion of property in industrial zoning district on zoning
map was innocent administrative error.

(Michael Yablonski)

Allan J. Opsitnick for Scott and Leah Pink.
Joseph E. Vogrin, III for Shaler Township.

No. SA 05-493. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Civil Division.

OPINION
James, J., May 9, 2006—This appeal arises from the deci-

sion of Shaler Township, by its Board of Commissioners,
(hereinafter “Shaler Township”) regarding the rezoning
application of Scott and Leah Pink (hereinafter “Appellants”).
The Appellants are the prospective purchasers, under a writ-
ten real estate Agreement of Sale (hereinafter “Agreement”),
of property located at 1602 Butler Plank Road in Shaler
Township and consisting of two parcels of land, Lot and Block
Nos. 434-P-202 and 434-P-214 (hereinafter “Property”).

On October 29, 2004, the Appellants entered into the
Agreement with Mary and Leo Schreiber, the owners of the
Property. The Agreement was made contingent upon the
Appellants obtaining approval from Shaler Township to rezone
the Property to I-Industrial. The Appellants intend to use the
Property for an automobile repair business, which is a permit-
ted use in an I-Industrial zoning district. Subsequent to entering
into the Agreement, the Appellants discovered that according to
Shaler Township Ordinance No. 1800, the Official Zoning Map of
Shaler Township, (hereinafter “Zoning Map”) the Property is
already zoned I-Industrial. Kevin Creagh, the Shaler Township
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Engineer, Bob Vita, the Shaler Township Zoning Officer, and
Tim Rogers, the Shaler Township Manager, disagreed with the
Appellants’ interpretation of the Zoning Map and insisted that
the Property is zoned R-1-Residential and would need to be
rezoned before the Appellants could conduct an automobile
repair use on the Property. Consequently, the Appellants
appeared before the Board of Commissioners seeking to have
the Property rezoned from R-1-Residential to I-Industrial.
Shaler Township denied the Appellants’ rezoning application. It
is from this decision that the Appellants appealed.

The parties to this appeal jointly consented to the inclusion
of additional testimony and evidence to the official record.
The parties also jointly acknowledged that the additional tes-
timony and evidence raises a question of fact, which requires
a determination by this Court. The question of fact is whether
the Property is in fact already zoned I-Industrial according to
the Zoning Map. The parties stipulated to seven additional
exhibits. All are made a part of this record and Trial Exhibits
1 through 7.* The most relevant to the determination of this
case are 1) a color copy of the Official Zoning Map of Shaler
Township (hereinafter “Trial Exhibit 1”)*; 2) a color diagram
showing the property lines, lot and block numbers, and roads
in the disputed area (hereinafter “Trial Exhibit 2”)*; and 3) a
letter and memo from KLH Engineers, Inc. regarding the
drafting of the Official Zoning Map of Shaler Township (here-
inafter “Trial Exhibit 7”).*

Section 11005-A of the Municipalities Panning Code
(MPC) provides that “if additional evidence is taken by the
court…the court shall make its own findings of fact based on
the record below as supplemented by the additional evi-
dence” 53 P.S. 11005A. Where the Court does take additional
evidence, it must decide the case de novo, and it must set
forth appropriate findings of fact to allow the Commonwealth
Court to properly review the Court’s decision. DeCray v.

Zoning Hearing Board, 599 A.2d 286 (Pa.Cmwlth. 1991).
An examination and comparison of Trial Exhibit 1* and

Trial Exhibit 2* reveals that the Property is included within
the boundaries of an I-Industrial zoning district on the
Zoning Map. On the Zoning Map the boundary line of the I-
Industrial zoning district that surrounds State Highway
Route 8 moves west away from Route 8 until it comes to a
point along Butler Plank Road, slightly south of where
Butler Plank Road intersects with Kleber Road forming a
triangular traffic pattern. The boundary line of this I-
Industrial zoning district then moves north along Butler
Plank Road. The Property, Lot and Block No. 434-P-202 and
434-P-214, is located within the boundaries of this I-
Industrial zoning district. The Property is to the east of
Butler Plank Road, the I-Industrial zoning district’s western
boundary, and is to the north of the point where Butler Plank
Road intersects with Kleber Road, the I-Industrial zoning
district’s southern boundary.

Shaler Township claims that the inclusion of the Property
in an I-Industrial zoning district on the Zoning Map was an
innocent administrative error by the CAD operator who draft-
ed the Zoning Map. Trial Exhibit 7* is a memo from Steven
Greenberg, an employee of KLH Engineers, Inc., the compa-
ny that prepared the Zoning Map for Shaler Township. The
memo states that the Shaler Township zoning map of 1972
showed a different boundary line for the I-Industrial zoning
district in the area where the Property is located than that
which is shown on the Zoning Map prepared and adopted in
2002. Steven Greenberg states that the discrepancy “could
only be attributed to human error, interpretation and/or mis-
interpretation by the CAD operator who drew it that way.”

Shaler Township argues that an innocent administrative
mistake alone is insufficient to bind a municipal government
in a rezoning matter. See Board of Supervisors v. Wellington

Federal Development Corporation, 602 A.2d 425 (Pa.Cmwlth.
1992). However, the facts in Wellington differ from the facts
in the present case in two significant ways. First, in
Wellington the error on the municipality’s official zoning map
was the result of a change made to the map by the municipal-
ity’s engineer to reflect a stipulation regarding zoning that
was entered into between the municipality and another party.
In the present case, the alleged error in the Zoning Map was
not the result of an action taken by a township employee, but
rather resulted from both the review and adoption of the
Zoning Map by Shaler Township. Second, in Wellington the
error on the official zoning map was corrected to indicate the
proper zoning designation. In the present case the alleged
error on the Zoning Map has not been corrected.

The Zoning Map was adopted by Shaler Township as
Ordinance No. 1800 on December 10, 2002. Since its adoption
Shaler Township has not amended or repealed Ordinance No.
1800 in order to correct the alleged administrative errors that
appear on the Zoning Map. Official zoning maps that are
adopted by a municipality are a part of the municipality’s
zoning ordinance. Amcare 2 Partners v. Zoning Hearing

Board, 609 A.2d. 887, 889 (Pa.Cmwlth. 1992).
A municipality has a duty to create a zoning map that

clearly delineates zoning district boundaries so that individ-
uals can rely on the zoning map when making land use deci-
sions. C & C Marine Maintenance Corp. v. Zoning Hearing

Board, 686 A.2d. 896, 898 (Pa.Cmwlth. 1996). A municipality
that fails to create a zoning map that clearly delineates zon-
ing district boundaries may not place the onus of that failure
upon an applicant. Jacquelin v. Zoning Hearing Board, 558
A.2d. 189, 191 (Pa.Cmwlth. 1989). When property is located
in close proximity to two zoning districts, and the municipal-
ity’s zoning maps are indefinite as to the line of demarcation
between the districts, the burden is on the municipality to
prove in which zoning district the property is located. Id.

Shaler Township has not met its burden to prove that the
Property is located in a R-1-Residential zoning district. In
fact, Shaler Township has even admitted in its Brief that “it
seems that at least a portion of the subject property is incor-
rectly shown to be in the I-Industrial zoning district.”
Instead, Shaler Township relies on the claim that the
Property was clearly included in a R-1-Residential zoning
district in the Shaler Township zoning map of 1972 and that
any change in this zoning designation was an innocent
administrative error. However, Shaler Township has failed to
produce the 1972 zoning map as proof for this claim.
Therefore, Shaler Township has also not met its burden of
proving that the inclusion of the Property in an I-Industrial
zoning district on the Zoning Map was an innocent adminis-
trative error. Steven Greenberg stated that the discrepancy
could only be attributed to human error; however, he failed
to explain in any detail how this error could have occurred.

This Court finds that the Property is zoned I-Industrial
according to the Zoning Map and that Shaler Township has
not met its burden of proving that the inclusion of the
Property in an I-Industrial zoning district on the Zoning Map
was an innocent administrative error.

ORDER OF COURT
AND NOW, this 11th day of May, 2006, the Court finds as

a matter of fact that the Zoning Board of Shaler Township
adopted as Ordinance No. 1800 on December 10, 2002,
places Lot and Block Nos. 434-P-202 and 434-P-214 in the I-
Industrial Zoning District.

BY THE COURT:
/s/James, J.

* Trial Exhibits 1-7 are omitted from this publication. They
are available upon request. Please call 412-402-6684.
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Richard Thomas Perry v.
James McCaffery

New Trial on Damages

New trial on damages is necessary because jury was not
free to find that none of plaintiff ’s injuries resulted from
defendant’s negligence when even defendant’s expert testi-
fied that plaintiff sustained some injuries in auto accident.

(Michael Yablonski)

Robert E. Mielnicki for Plaintiff.
R. Sean O’Connell for Defendant.

No. GD 04-1238. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Civil Division.

OPINION
Introduction

Friedman, J., June 7, 2006—This case arose from a collision
between two motor vehicles, one operated by Plaintiff and one
by Defendant. During the jury trial held before the under-
signed, we granted a partial directed verdict in favor of
Plaintiff, as to liability only. See Trial Transcript (hereinafter
“T.T.”), p. 100. The issue of whether any of Defendant’s injuries
were caused by Plaintiff’s negligence remained for the jury.

The jury returned a verdict for the Defendant. Plaintiff
then filed a Motion for New Trial as to the Issue of Damages
Only, which we granted by the Order dated December 6,
2005. Defendant then filed his Motion for Clarification/
Reconsideration, which we denied by Order dated January
5, 2006. The instant appeal followed.

Issues on Appeal
In his Statement of Matters Complained of on Appeal,

Defendant raised three issues, quoted in full below:

• “The jury in entering a verdict in this case accept-
ed Defendant’s expert’s testimony that Plaintiff ’s
alleged shoulder injury was not related to this acci-
dent and the jury was free to accept or reject any
expert opinion with regard to whether the addition-
al injuries, including those alleged to Plaintiff's
back, neck and ankle, were related to the instant
accident and did so in rendering a defense verdict.”

• “Even upon entry of a directed verdict as to neg-
ligence, the jury was free to determine that the
injuries were so diminimus [sic] or insignificant
that they did not warrant the award of any damages
and the jury did so in rendering a defense verdict.”

• “Assuming arguendo a new trial was permissible,
the jury should not be permitted to relitigate issues
regarding Plaintiff ’s shoulder injury since at the
time of trial the jury accepted the opinion of
Defendant’s expert that there was no relation
between the shoulder injury and the accident and
rendered a verdict for Defendant, accordingly.”

Factual Background
The auto accident in question took place on May 14, 2002.

Plaintiff testified that at the time of the accident, he had
been stopped at a red light, in the right-hand or “slow” lane,
for about ten to fifteen seconds, and that there was another
car stopped in front of him. Defendant’s vehicle came up
from behind and hit the back of Plaintiff ’s vehicle. The
impact caused Plaintiff ’s seat to break and he was thrown
backwards in the car. His vehicle was pushed into the one in
front of him. Defendant testified that just prior to the acci-
dent as he was driving toward the intersection in the right-
hand lane, he did not recall whether the light was green or

red. He noticed cars slowing in front of him, and he looked
into the rear view mirror in preparation for moving into the
left-hand or “fast” lane. He noticed that there were cars
coming up quickly behind him which prevented him from
changing lanes as planned. When he looked in front of him
again, the cars in front of him were stopped and he applied
the brakes but could not stop in time to avoid hitting
Plaintiff ’s vehicle. (T.T. pp. 85-95) These facts are undisput-
ed and resulted in the Court’s directing a verdict as to liabil-
ity, leaving the issue of damages to the jury.

After the accident, Plaintiff drove himself away from the
scene. (T.T. pp. 42-44) The next day, Plaintiff sought treat-
ment with the nurse practitioner at his family physician’s
office for pain in his neck, back, shoulder and ankle that
began the morning after the accident. Then, on May 28, 2002,
Plaintiff sought treatment with Dr. William Tellin, a chiro-
practic doctor, for pain in his back, neck and ankle.
Subsequently, on September 30, 2003, approximately 16
months after the accident, Plaintiff sought treatment with
and was diagnosed by Dr. Jeffrey Mulholland as having suf-
fered a shoulder injury, for which surgery was performed.

Dr. William Tellin, the chiropractic doctor with whom
Plaintiff began treatment on May 28, 2002, testified by dep-
osition. Dr. Tellin indicated that Plaintiff came to him for
evaluation and management of back, neck, and ankle pain.
He testified that he believed that Plaintiff had sustained a
lumbar sprain caused by the accident in question (Tellin
depo. p. 26), and that all of the care he provided to Plaintiff
was the result of injuries sustained in the accident. (Tellin
depo. p. 30) Dr. Tellin testified that only the back injury
required treatment, but not the neck or ankle pain com-
plained of by Plaintiff. The treatment consisted of approxi-
mately 18 visits for stretching and moving of the lower spine,
ultrasound, and electrical stimulation, along with exercise at
home. (Tellin depo. p. 16) He indicated that Plaintiff
remained under his care through August 7, 2002, roughly
three months after the accident.

Dr. Jeffrey Mulholland, the orthopedic surgeon with
whom Plaintiff sought treatment, also testified via deposi-
tion. Dr. Mulholland testified that Plaintiff first met with him
regarding left shoulder pain on September 30, 2003, approx-
imately 13 months after Plaintiff stopped treating with Dr.
Tellin. Dr. Mulholland performed arthroscopic surgery on
Plaintiff ’s left shoulder on December 11, 2003, to repair a
tear in the shoulder cartilage and fraying of the rotator cuff.
(Mulholland depo. pp. 9-10) Dr. Mulholland testified that he
“specifically felt that the cartilage tear was related to his
accident.” (Mulholland depo p. 10)

The evidence regarding Plaintiff’s pre-existing physical
complaints and their relation to the accident revealed the fol-
lowing. Plaintiff had had three prior back surgeries: a spinal
fusion in 1972, a discectomy in 1996, and another discectomy in
2000. (T.T. p. 39) Also prior to the accident, Plaintiff had expe-
rienced pain in his right shoulder, which he attributed to play-
ing tennis. (T.T. p. 56) After the accident, Plaintiff had arthro-
scopic surgery on his left shoulder on December 11, 2003.

The defense had an expert witness, Dr. Thomas S.
Muzzonigro, a physician who practices general orthopedic
medicine and surgery, and who also testified by deposition.
He performed an examination of Plaintiff on behalf of
Defendant on March 11, 2005. He testified that Plaintiff had
“preexisting degenerative changes [to the low back] that
took years to develop and were secondary to the multiple
injuries and surgeries prior to the May 14[, 2002] accident.”
(Muzzonigro depo. p. 15) However, he concurred with the
chiropractor’s diagnosis that Plaintiff had sustained a lower
back sprain in the accident. (Muzzonigro depo. 18) Dr.
Muzzonigro expressed no opinion critical of the extent of
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treatment provided by Dr. Tellin for the undisputed injuries.
Dr. Muzzonigro stated that by the time he examined Plaintiff
in March 2005, he believed that any low back pain still suf-
fered by Plaintiff was caused by preexisting conditions and
not by injuries suffered in the accident. (Muzzonigro depo. p.
43.) He also opined that Plaintiff ’s shoulder injury was not
caused by the accident. (Muzzonigro depo. p. 50) He based
this opinion on Plaintiff ’s history of “problems in both shoul-
ders before the injury and that there was no documentation
of an injury to the shoulder at the time of the car accident or
for 11 months after the car accident, so I didn’t feel that his
treatment by Dr. Mulholland, which I believe was some-
where on the order of one year and a couple months after the
accident, were related to that injury date.” (Id.)

Discussion
In Mano v. Madden, 738 A.2d 493 (Pa.Super. 1999), the

Superior Court stated that “[i]t is impermissible for a jury, in
a personal injury case, to disregard the uncontroverted tes-
timony from the experts for both parties that the plaintiff
suffered some injury as a result of the accident in question.”
738 A.2d at 497 (emphasis added). In Smith v. Putter, 832
A.2d 1094 (Pa.Super. 2003), the Superior Court stated that
“[w]here the defense’s medical expert concedes some injury
as a result of the accident, the jury’s finding of no causation
is against the weight of the evidence.” 832 A.2d at 1098.

Here, the Defendant’s own expert, Dr. Muzzonigro, testi-
fied that the Plaintiff had sustained a lower back sprain as a
result of the accident. (Muzzonigro depo. p. 18) The jury
therefore was not free to find, as it did, that none of
Plaintiff ’s injuries resulted from Defendant’s negligence.
Furthermore, the undisputed injuries are not de minimis.

They required a good deal of time and expense to treat and
there was no evidence from which a jury could conclude that
the treatment by Dr. Tellin was unnecessary. We properly
granted a new trial so that the issue of the extent of the harm
from the accident can be properly decided.

In addition, Defendant’s contention that the zero verdict
means that the jury rejected the shoulder injury is without
merit. All that verdict means is that the jury misunderstood
or ignored the Court’s instructions on the law. A new trial on
all damages claimed, including the shoulder injury, is the
only just remedy for that.

BY THE COURT:
/s/Friedman, J.

DATED: June 7, 2006

Danielle Stangl Hillgartner and
Yvette Keener Blickenderfer v.

Port Authority of Allegheny County,
Jason Fincke, Tawnya Moore-McGee,

Inez Colon and William McArdle
Lis pendens

Doctrine of lis pendens prevents party from litigating
claims in state court that previously were dismissed from
case pending in federal court.

(Michael Yablonski)

Edward A. Olds for Plaintiffs.
Terrance R. Henne for Defendants.

No. GD 05-11354. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
INTRODUCTION

Friedman, J., June 27, 2006—Plaintiffs appeal the Order
of this Court dated January 26, 2006, sustaining Defendants’
Preliminary Objections and dismissing Plaintiffs’ action,
with prejudice. Plaintiffs raise two issues on appeal in their
Statement of Matters Complained of on Appeal:

1) whether the Court considered matters dehors the
record when ruling that the action was untimely and

2) whether the Court erroneously concluded that a
prior pending federal action barred the prosecution
of this case in state court.

DISCUSSION
Defendant had filed its “Preliminary Objections to

Complaint Raising Issues of Fact and Brief in Support of
Preliminary Objections.” Plaintiffs’ Response to those
Preliminary Objections admitted many of Defendants’ alle-
gations, denied some, and stated that others were conclu-
sions of law requiring no response.

The admitted facts, per Plaintiffs’ Response, are as follows:
1. Plaintiffs are females currently employed as telecom-

munications specialists with the Port Authority of Allegheny
County Police Department (“Port Authority”).

2. Plaintiffs have been in those positions since late 2000.
Since 2000, Port Authority has hired thirteen new police officers
in the Police Department and all thirteen officers were male.

3. In December of 2000, three males were hired as police
officers by Port Authority.

4. In January of 2002, six males were hired as police offi-
cers by Port Authority.

5. In May of 2003, two males were hired as police officers
by Port Authority.

6. In August of 2004, two more males were hired as police
officers by Port Authority.

7. On January 14, 2002, Plaintiff Hillgartner dual-filed
complaints of discrimination with the Pennsylvania Human
Relations Commission (“PHRC”) and the Equal Employment
Opportunity Commission (“EEOC”) alleging violation of her
rights under the Pennsylvania Human Relations Act
(“PHRA”) and various federal statutes as a result of Port
Authority’s refusal to hire her as a police officer.

8. Plaintiff Blickenderfer likewise dual-filed complaints
with the PHRC and EEOC on March 13, 2002.

9. Plaintiffs allege that William McArdle, as Chief of the
Port Authority Police Department, intentionally discriminated
against them in selecting males for the police officer positions.

10. Jason Fincke is Port Authority’s Chief of Staff and
McArdle’s direct supervisor.

11. Plaintiffs further allege that Tawnya Moore-McGee,
Port Authority’s General Manager of Human Resources, and
Inez Colon, Port Authority’s Director of Employment, delib-
erately changed the criteria and qualifications for the police
officer position so as to deprive Plaintiff Blickenderfer an
opportunity to be hired as a police officer.

12. Plaintiffs claim that Defendants’ conduct was moti-
vated by their discriminatory animus towards Plaintiffs
based upon their gender.

13. Plaintiffs alleged myriad claims against the Defendants
including violations of PHRA (Count I), Fourteenth
Amendment (Counts II, III and IV), First Amendment (Count
V) and the Pennsylvania Constitution (Count VI). Plaintiffs’
federal claims are brought under §1983.

14. Plaintiffs’ state claims are brought directly under the
PHRA and Pennsylvania Constitution.

15. On July 3, 2002, Plaintiffs filed a complaint in federal
court at civil action number 02-1184, captioned Stangl and
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Koerner v. Port Authority of Allegheny County and McArdle.

16. In their federal lawsuit, Plaintiffs claimed that Port
Authority and McArdle discriminated against them in hiring
and retaliated against them in violation of the Fourteenth
and First Amendments, respectively.

17. Plaintiffs’ federal complaint was not amended to add
PAT’s failure’s to hire Plaintiffs in 2003 and 2004. (This is a dis-
puted fact which the Court had to decide in order to rule on
Defendant’s Preliminary Objections Raising Questions of Fact.)

18. On February 14, 2005, Judge Cercone granted summa-
ry judgment in favor of Port Authority on Plaintiffs’ First
Amendment retaliation claim.

19. Plaintiffs admit filing a Motion for Leave and Amended
Complaint to add claims under the PHRA and under Title VII.

20. Plaintiffs expressly asserted that their “proposed [Title
VII and PHRA] claims premised on the Defendant’s failure to
hire Plaintiffs on the basis of gender are identical and entire-
ly congruent with Plaintiffs’ existing equal protection claims.”

21. Judge Cercone denied Plaintiffs’ Motion. (The rea-
sons are disputed; this Court had to read Judge Cercone’s
Memorandum Opinion to resolve that dispute.)

22. Unsatisfied with Judge Cercone’s rulings in the feder-
al action–and less than a week after Port Authority’s asser-
tion there of immunity under the Eleventh Amendment, the
appeal of which is pending—Plaintiffs filed a Writ of
Summons in this Court on May 13, 2005.

Paragraphs 23-31 are described by Defendants as
“Argument.” Although pointing out that no response was
required, Plaintiffs added one fact in their responses to para-
graphs 28-31:

Plaintiffs’ PHRC charge was filed within 180 days
of the 2002 transaction.

(The Court believes this refers to the hiring of six
males as PAT police officers in January 2002.)

In their Brief, Plaintiffs argue that “Because the
Defendants are committed to depriving the Plaintiffs of a
decision on the merits in Federal Court, the Plaintiffs had no

choice but to attempt to preserve their claims in the Courts

of this Commonwealth.” (Emphasis added.) Plaintiffs’ Brief
in Opposition to Defendants’ Preliminary Objections, p. 2.

This statement exemplifies the Plaintiffs’ misunderstand-
ing of the doctrine of lis pendens and the related doctrines of
res judicata and collateral estoppel. Plaintiffs chose to pro-
ceed in Federal Court. As they began to lose critical motions
there, they then sought to proceed simultaneously in state
court, here in the Allegheny County Court of Common Pleas.
This is a clear violation of the doctrine of lis pendens.

Plaintiffs justify this by, in effect, contending that the adver-
sary system left them “no choice but to maintain their action
in this court.” Plaintiffs say that they must be allowed to pro-
ceed in both courts “[u]nless and until the Defendants recon-
sider their refusal to allow the Plaintiffs to litigate their
claims in at least one court of competent jurisdiction.” Id. p.
2. The mere fact that Judge Cercone ruled against Plaintiffs’
attempts to add the January 2, 2002 hirings to their federal
action does not mean that this court can properly re-visit
Judge Cercone’s ruling and permit them to be litigated here.

Judge Cercone specifically stated as follows:
While Rule 15(a) also requires that leave to amend
should be “freely given,” a district court has the
discretion to deny this request if it is apparent from
the record that (1) the moving party has demon-
strated undue delay, bad faith or dilatory motives,
(2) the amendment would be futile, or (3) the
amendment would prejudice the other party.

In this instance, the Court finds that Plaintiffs’
requested amendment is both unduly late and futile
with regard to the Title VII claim, and unduly late
with regard to the PHRA claim. Stangl and
Koerner admit that they filed charges of gender
discrimination with the Pennsylvania Human
Relations Commission (“PHRC”) and the EEOC on
January 14, 2002, and March 13, 2002, respective-
ly. The EEOC issued right-to-sue letters to both
Plaintiffs on September 23, 2003. At that point,
Plaintiffs certainly could have requested leave to
amend their complaint to add these claims. Instead,
they waited nearly seventeen (17) months to seek
amendment. While leave may not be denied solely
on the ground of delay, “at some point, the delay
will become undue, placing an unwarranted bur-
den on the court, or will become prejudicial, plac-
ing an unfair burden on the opposing party.” Thus,
while the rule is to be granted liberally, the issue of
undue delay mandates that the court examine the
movant’s reasons for that delay. Plaintiffs, however,
have given no explanation for the delay.

Plaintiffs’ proposed amendments are also futile with
regard to Title VII, because the statute of limitations
for the filing of a Title VII claim has expired. Before
bringing an employment discrimination action
under Title VII, an individual must file a charge with
the EEOC within one hundred eighty (180) days of
the unlawful discriminatory act. If the EEOC dis-
misses the charge, the individual has ninety (90)
days from the EEOC right to sue letter to file an
action. Both requirements–exhaustion and filing–are
non-jurisdictional prerequisites, akin to statutes of
limitations and are subject to waiver, estoppel and
equitable tolling principles. Moreover, the Third
Circuit has strictly construed the 90-day period and
held that, in the absence of some equitable basis for
tolling, a civil suit filed even one day late is time-
barred and may be dismissed. The 90-day period for
bringing a Title VII action expired on December 22,
2003. The Court finds no legitimate reason for equi-
table tolling in this instance.

It is well-settled that lis pendens applies if “in each case, the
same parties were involved, the same rights were asserted, and
the same relief was sought.” Meinhart v. Heaster, 424 Pa.Super.
433, 438, 622 A.2d 1380, 1382 (1993) (citations omitted). The
doctrine of lis pendens (formerly referred to as the “defense” of
lis pendens) generally has the purpose of “protect[ing] a defen-
dant from harassment by having to defend several suits on the
same cause of action at the same time.” Penox Technologies,

Inc. v. Foster Medical Corporation, 376 Pa.Super. 450, 453, 546
A.2d 114, 115 (1988). Lis pendens also enables a court to dis-
miss or stay duplicative proceedings that unduly burden the
Court’s docket, even if a party has not expressly sought such
action. In the instant case, the federal court has ruled against
Plaintiffs on the timeliness issue. There is no amendment that
can cure that defect, so dismissal with prejudice was appropri-
ate despite the general policy to freely permit amendment.

CONCLUSION
Plaintiffs chose their forum, federal court, and did not

timely file charges there clearly related to that action. They
are barred from prosecuting the instant “attempt to preserve
their claims” in this Court.

BY THE COURT:
/s/Friedman, J.

DATED: June 27, 2006
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Christine Casto v. Paul A. Lobaugh
Support—Denial of Upward Deviation

1. Mother sought child support from father, who had no contact
with the child since the child was born. A recommendation was
entered by the hearing officer granting Mother’s request for a ten
percent upward deviation because of the father’s lack of contact.

2. The reviewing court reversed this recommendation
explaining that the support guidelines are based upon the
income shares model which is based upon the cost of a child
in one household. An upward deviation would not be appro-
priate as this would require support to be paid in excess of
the child’s needs. Any direct contributions that would be
made by a parent who does enjoy partial custody do not
reduce the amount necessary to support the child.

(Christine Gale)

Carol L. Hanna for Plaintiff/Mother.
Lisa Marie Vari for Defendant/Father.

No. FD 04-8261. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Family Division.

OPINION
Mulligan, J. October 7, 2005—Christine Casto (mother) appeals

my June 29, 2005 order of court which sustained in part Paul
Lobaugh’s (father’s) exceptions and mother’s cross exceptions.

Mother and father are the parents of one child. Mother
has primary custody of the parties’ child and father has had
no contact with the child since birth.

On June 30, 2004 mother filed a complaint to establish
support. After hearing, the hearing officer entered a recom-
mendation which required father to pay $2,702 per month in
child support from June 30, 2004 to December 30, 2004 (the
period of time mother was on maternity leave) and $2,758
from December 31, 2004 forward. These amounts included
child care and a 10% upward deviation. The hearing officer
recommended a 10% upward deviation on the grounds that
the guidelines presume some custodial contact with the sub-
ject child and the testimony established that Father has not
had any custodial contact with the child.

Father filed exceptions and mother filed cross-exception.
My June 29, 2005 order sustained in part the parties’ excep-
tions on the issues of mother’s interest income, the child care
tax credit and resulting child care calculations. I also found,
contrary to the hearing officers’ recommendation that moth-
er was not entitled to a 10% upward deviation. Both parties
filed motions for reconsideration which I denied.

On appeal mother avers that the child care tax credits were
calculated incorrectly. Further, mother avers that I erred in
holding that the guidelines assume the primary custodial care-
taker has custody 100% of the time. Mother also raises the issue
of whether a trier of fact can deviate from the support guide-
lines when the primary caretaker has custody 100% of the time.

At the onset, mother is mistaken in her assertion that I held
the guidelines assume the primary custodial caretaker has cus-
tody 100% of the time. What I wrote in my June 29, 2005 order
is the following: “Because the income shares model for the
support guidelines is based upon the cost of a child in one
household, an upward deviation is not appropriate.” The
explanatory comments to the support guidelines found at Pa.
R.C.P. 1910.16.1 support my rationale. These comments state
that the child support guidelines are based on the Income
Shares Model. The Income Shares Model is based on the idea
that a child of separated or divorced parents should receive the
same proportion of parental income that she or he would have
received if the parents lived together. Hence the guidelines are
based upon what it would cost an intact family to raise a child.

The explanatory comments go on to explain that authori-

tative economic studies provide estimates of the average
amount of household expenditures for children in intact
households. These studies show that the proportion of house-
hold spending devoted to children is directly related to the
level of household income and to the number and ages of the
children. Hence the basic support amounts reflected in the
guidelines represent marginal expenditures on children for
food, housing, transportation, clothing and other miscella-
neous items based upon an intact family or one household.

In her argument on reconsideration, mother pointed out
that the support guidelines contemplate that the obligor has
regular contact with his or her children and that he or she
makes direct contributions to the children. She points to Pa.
R.C.P. 1910.16-4(c)(1) and the explanatory comments to that
rule where the rules committee established a percentage of
time as the routine amount of time a non-custodial parent
would be expected to spend with his or her child. Further.
mother argues that deviation is appropriate under Pa. R.C.P.
1910.16-5(b)(9) in that father’s lack of contact with the child is
a relevant and appropriate factor in determining the amount
of support that would be in the best interests of the child.

While it is true that the guidelines state that they contem-
plate regular contact and direct contributions by the non-custo-
dial parent this is in recognition of the fact that the non-custo-
dial parent may choose to make his or her own expenditures for
the child which do not substantially reduce the amount neces-
sary to support the child in the primary custodian’s household.1
According to the guidelines, it is only when the partial custody
exceeds 40% of the time that such expenditures require a con-
tribution from the non-custodial parent in the form of a reduc-
tion in support. However, this rationale does not support moth-
er’s argument that she is entitled to an increase in support. If
mother received an increase in support, she would be receiving
more than she needs according to the income shares model.2
Mother presented no evidence as to how the father’s lack of
custodial time increased her expenditures.

Mother cites Pa. R.C.P. 1910.6-5(b)(9) as a basis for devia-
tion under the guidelines. Aside from her argument set forth
above, mother offers no explanation as to how a deviation in this
particular case would be in the best interests of the child. The
argument that increased child support is in the best interest of
the child would warrant an upward deviation in every case.

Based upon the above, and the lack of another basis for
deviation, I did not affirm the hearing officer’s recommen-
dation of an upward 10% deviation.

Lastly, mother asserts that the child care tax credit was cal-
culated incorrectly. The hearing officer found, based upon moth-
er’s own testimony, that the childcare expenses were $900 a
month and included a $100 a month transportation fee for get-
ting the child to his mother’s home. Mother argues that the costs
were actually $1,016 but I found $900 to be a reasonable cost for
child care and affirmed the hearing officer’s decision. Further,
the budget mother submitted into evidence reflected that her
costs were $900 a month for child care. The $900 child care
expense was reduced by the appropriate child care tax credit as
provided in Pa. R.C.P. 1910.16-6(a)(1) and resulted in $850 in
monthly child care to be allocated between the parties. The cal-
culations which I adopted are set forth in father’s brief in sup-
port of his exceptions. The $850 child care amount was then
apportioned between the parties based upon their incomes.

For the foregoing reasons, my June 29, 2005 order should
be affirmed.

Date filed: October 7, 2005.

1 The new guidelines, adopted by the Supreme Court on September
27, 2005, effective in four months, deleted this language.

2 One can only imagine the custody litigation that mother’s
interpretation of the guidelines could trigger.
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Carl F. Wanamaker, Jr. v.
Deborah A. W. Wanamaker

Divorce: Increase/Decrease of Value of Non-Marital

Assets—23 Pa.C. S. §3501(a.1)—Alimony—Dependency

Exemption—Valuing Frequent-Flyer Miles—Counsel Fees

1. Wife awarded two years of alimony in the amount of
$200.00 per month, counsel fee award offset against fees she
owed Husband.

2. During the 11-year marriage, Wife earned her Masters
and J.D. degrees. Wife was working part-time as a professor
at the University of Pittsburgh earning $10,500.00 annually.
Husband was earning $68,500.00 in information technology.
Parties have two minor children.

3. Court held that the marital portion of Wife’s pre-mari-
tal IRA was difference in values at date of marriage and clos-
est to separation. This calculation resulted in the lowest
increase pursuant to 23 Pa.C.S. §350(a.1)

4. Court also utilized date closest to separation to deter-
mine marital portion of Wife’s non-marital stock, where the
statute is silent as to appropriate date for measurement of
decrease in value. No decrease was found, even though by
time of trial stock was worth only half of its value. With no
increase in value during the marriage, there was no marital
portion of the asset to include in the marital estate.

5. Alimony was awarded for two years. Wife’s education,
and work history and equitable distribution award achieved
economic justice and accommodated Wife’s reasonable
needs. Two years will allow Wife to become a practicing
attorney with wages comparable to Husband.

6. Court allowed Husband both dependency exemptions,
reducing Husband’s taxes and increasing his income avail-
able for child support.

7. Husband’s 140,000 frequent flyer miles appropriately
valued at $750.00 rather than 5 or 6 round trip tickets as
Husband used same for business and to visit children as he
had relocated.

8. Court awarded Wife $2,000.00 in legal fees, but offset
the award against fees Wife owed Husband, which resulted
in a fair administration of justice.

(Hilary A. Spatz)

Carl F. Wanamaker, Jr., pro se.

Deborah A. W. Wanamaker, pro se.

No. FD 01-8064. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Family Division.
Hertzberg, J., October 11, 2005.

Lauren Hastings v. James Catanzaro
Custody—Relocation

1. Mother granted interim custody when Father did not
appear at Motions to oppose her request for primary custody.
Thereafter, parties entered into Consent Order allowing
Mother’s relocation with son to California. Terms of order
included partial custody for Father and required Mother to
keep Father informed; allow telephone contact and share
transportation costs. Summer and additional holidays were
to be determined at future hearing.

2. Mother failed to appear at next hearing. Father testi-
fied that he had no telephone access to son; was barred from
receiving school information; Mother failed to reimburse her
share of transportation costs and Mother failed to allow
Father partial custody.

3. After hearing order entered providing Father custody
every Christmas including Christmas Eve and Christmas
Day; every school break; and awarding Father $1,000.00 in
counsel fees.

4. Court’s partial custody award was appropriate as the
“realistic, substitute visitation arrangement, which will fos-
ter the ongoing, non-custodial parent-child relationship” in
light of the 2,500-mile distance between Father and son.

5. Award of $1,000.00 in counsel fees to Father was mod-
est under circumstances, where Mother failed to appear at
hearing.

6. Mother’s lack of flexibility, Mother’s failure to cooper-
ate and communicate and her unilateral decision-making
and nonchalant exclusion of Father from the child’s life were
“profoundly troubling” to the Court.

(Hilary A. Spatz)

David M. Neuhart for Plaintiff/Wife.
John G. Harshman for Defendant/Husband.
No. FD 99-4569. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Family Division.
Wecht, J., October 17, 2005.

C A P S U L E  S U M M A R I E S
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Barbie Lanza v. Robert Simconis
Protection From Abuse—Denial—Preponderance of the

Evidence

1. The Court denied Plaintiff ’s request for a temporary
PFA (and the request for custody relief) determining that
Plaintiff had not met her burden of establishing by a prepon-
derance of the evidence that she was in immediate and pres-
ent danger of abuse. 23 Pa.C.S.A. §6107(b)

2. The Court did not err in making credibility determina-
tions at the temporary PFA hearing, where both parties had
the opportunity to present evidence and testify. Temporary
PFA hearings are not to be considered “rubber stamp” pro-
ceedings.

3. 23 Pa.C.S.A. §6107 and the holding in Drew v. Drew, 870
A.2d 377 (Pa.Super. 2005), require the Court to schedule and
hold a final hearing in all cases, irrespective of whether a
party requests a hearing and irrespective of the extent and
quality of proof submitted at the temporary petition hearing.
To hold otherwise would effectively collapse the second
hearing into the first, which is impermissible.

(Hilary A. Spatz)

Jonnie Joseph and Sabrina Korbel for Plaintiff.
Robert Simconis, pro se.

No. FD 06-0031. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Family Division.
Wecht, J., March 23, 2006.

Monica Hall v. Victor Burrell
Support—Private Kindergarten

1. A hearing was held on mother’s request for child sup-
port and tuition expenses. Mother presented evidence of
expenses for daycare and private all-day kindergarten. Had
the child attended public school, he would have been in
kindergarten for one-half of the school day, necessitating
increased daycare expense.

2. The parents never lived together and father was not
active in decisions concerning the child, so the court could
not ascertain a standard of living, but instead had to deter-
mine the reasonableness of private school expenses.

3. The Court determined that the private school expenses
were a reasonable expense for the child as the mother
worked full-time making half-day kindergarten unfeasible.
The decision was limited to kindergarten only as no evidence
was presented as to reasonableness or cost of continued pri-
vate education. Mother was not precluded from raising that
issue in the future.

(Christine Gale)

James E. Harvin for Plaintiff/Mother.
Max A. Levine for Defendant/Father.
No. FD 99-3741. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Family Division.
Eaton, J., October 4, 2005.
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Joseph P. Buczkowski, Gwen Ferris,
Mary Grace Ferris, Patrick W. Ferris,
Thomas J. Ferris, William J. Ferris,

Robert C. Goodall and William E. Hewko v.
The Pittsburgh Steelers Sports, Inc. and

Sports & Exhibition Authority of
Pittsburgh & Allegheny County

Breach of Football Stadium Seating License Agreement—

Unfair Trade Practices and Consumer Protection Claims—

Injunctive and Declaratory Relief

1. Plaintiffs cannot litigate issue whether brochure for
seating licenses in new football stadium provides basis for
breach of contract claim because state Supreme Court previ-
ously determined that it cannot.

2. General seating diagram attached to license agreement
cannot be basis for breach of contract claim because it did
not show numbered rows and specific language of agree-
ment stated that exact location of seats would be determined
by licensor.

3. Plaintiff ’s claims under the Unfair Trade Practices and
Consumer Protection Law must be dismissed because plain-
tiffs could not have relied on representations in a brochure
that were specifically excluded in the integration clause in
the seating license agreement.

4. Plaintiffs may be disappointed with their seats in new
football stadium, but they cannot show irreparable harm
necessary for an injunction.

5. Plaintiffs cannot obtain declaratory relief striking
terms and conditions of seating license agreement because
they did not sufficiently allege facts showing that terms were
unconscionable or unilaterally imposed.

(Michael Yablonski)

W.J. Helzlsouer for Plaintiffs.
Michael J. Manzo for The Pittsburgh Steelers.
Mark Hornak for Sports & Exhibition Authority.

No. GD 04-26087. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
Horgos, J., June 8, 2006—Plaintiffs filed a Complaint and

Amended Complaint in Civil Action as a Class Action against
Defendants, The Pittsburgh Steelers Sports, Inc., t/d/b/a The
Steelers Pittsburgh Football Club, and Sports & Exhibition
Authority of Pittsburgh & Allegheny County (collectively, the
Steelers). The cause of action arises from the purchase of
Stadium Builder Licenses (SBLs) from the Steelers which
granted the licensees the right to buy annual season tickets
to the Steelers’ football games. The Amended Complaint
alleges breach of contract and violations of the Pennsylvania
Unfair Trade Practices and Consumer Protection Law, 73
P.S. Section 201-1 et seq. (UTPCPL) and seeks damages and
equitable relief.

Defendants filed Preliminary Objections in the Nature of
a Demurrer, a Motion to Dismiss for Lack of Jurisdiction and
a Motion to Strike for Failure to Conform to Pa. R.C.P.
1024(c). Defendants’ Preliminary Objections are the subject
of this Opinion and Order of Court.

The relevant facts of this case are essentially the same as
those in Yocca v. Pittsburgh Steelers Sports, Inc. and have been
set forth at length in this Court’s Opinion at GD01-016041, in
the Opinion of the Commonwealth Court of Pennsylvania at

806 A.2d 936 (2002) and the Pennsylvania Supreme Court at
854 A.2d 425 (2004). Counsel for the Plaintiff class in Yocca

also represents the Plaintiffs in the within matter and many of
the allegations here mirror those previously litigated in Yocca.
The Complaint in Yocca asserting claims for breach of con-
tract, violation of the UTPCPL, declaratory relief and injunc-
tive relief was ultimately dismissed. Yocca v. Pittsburgh

Steelers Sports, Inc., 854 A.2d at 439.
In October, 1998, the Steelers distributed to their season

ticket holders a brochure (SBL Brochure) advertising a pro-
posed new football stadium and soliciting applications to
purchase seat licenses (SBLs) at the new stadium. The SBL
Brochure outlined the features of a Stadium Builder License
and included two small diagrams showing the general loca-
tion of the different seating areas in the proposed new stadi-
um. One diagram depicted the general locations of the sec-
tions in the lower level of the stadium while the second
diagram showed the general locations of the sections in the
upper level of the stadium. Neither diagram included any
detail or indication as to the number of seats or number of
rows in any area, nor did they include any indication of the
number and location of crosswalks, aisles or entryways. (See
Amended Complaint, Exhibit A).

An application to be completed and returned by season
ticket holders desiring to apply for an SBL was attached to
the Brochure. Applicants were advised that they would be
required to sign a written contract if they were awarded an
SBL, that “[a]ssignment of your first preference is not guar-
anteed,” and that “[a]ctual seat assignments will be made…
after the seats have been physically installed in the new sta-
dium.” (Amended Complaint, Exhibit A). In November, 1998,
Plaintiffs submitted their applications for SBLs along with a
required deposit.

In August, 1999, the Steelers sent Plaintiffs and other
successful applicants a letter notifying them that they had
been awarded SBLs in Section D in the upper level of the
new stadium. The letter specifically referred Plaintiffs to
enclosed seating diagrams (the August 1999 Diagrams),
reminded Plaintiffs they would have to sign an SBL
Agreement, and again advised that “actual seat assignments
will be made prior to the 2001 season.” (Amended
Complaint, Exhibit C).

In November, 1999, the Steelers sent Plaintiffs an SBL
Agreement, Additional Terms and Conditions of SBL
Agreement and another copy of the August, 1999 Diagrams.
Plaintiffs then signed and returned their respective SBL
Agreements, which included an acknowledgment and repre-
sentation by Plaintiffs that they read and understood the
terms of their Agreements, and also clear and unequivocal
statements that:

The exact location of Licensee’s seats will be deter-
mined by the Licensor prior to the first season of
play in the Stadium.

***

This Agreement contains the entire agreement of
the parties with respect to the matters provided
herein and shall supersede any representations or
agreements previously made or entered into by the
parties hereto.

(Complaint, Exhibit B; Amended Complaint, Exhibit B).
In the spring of 2001, after all the seats in Heinz Field were

installed, the Steelers notified Plaintiffs, along with all other
SBL holders, of the specific location of their seats. The Steelers
played their first game at Heinz Field on August 25, 2001.

In their Amended Complaint, Plaintiffs allege that
Defendants offered SBLs to them based upon the priority as
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set forth in the Brochure issued in November, 1999 which
provided:

Current season ticket holders who apply for a SBL
Section that corresponds with their current seat
location in Three Rivers Stadium will be the first
assigned to that Section. If that is your choice, we
will try to assign seats as close to your current seat
location as the new stadium seating configuration
will allow. All other seats in a given SBL Section
will be assigned using the random priority number.

(Amended Complaint, Paragraph 150). Plaintiffs then aver
that they accepted Defendants’ offer and made payments for
seats in the designated SBL Section at the agreed upon price.
(Id., Paragraph 151). According to Plaintiffs, Defendants
breached their contracts with Plaintiffs and members of the
class by failing to issue seat licenses in accordance with the
purchasers’ priority and by failing to refund money or
reduce the future payments owed when seats were unavail-
able in the higher priced SBL Sections selected by pur-
chasers. (Id., Paragraph 152).

In their Amended Complaint, Plaintiffs fail to clearly dif-
ferentiate between the two small seating diagrams included
in the first brochure sent by the Steelers in October, 1998
and the black and white seating diagram which was sent with
a follow-up letter from the Steelers in August, 1999.
Plaintiffs refer to this later diagram as the “B/W Chart”
while it has been previously referred to in the Yocca

Opinions and will be referred to most often herein as the
“August, 1999 Diagram.” It is the same diagram which the
Steelers sent again with the SBL Agreements and the docu-
ment entitled “Additional Terms and Conditions of Stadium
Builder License Agreement.” The SBL Agreement and
Additional Terms documents were received by the Plaintiffs
after they had already returned the required deposit and
application which was on the last page of the SBL Brochure.

In Yocca, the Pennsylvania Supreme Court specifically
rejected Plaintiffs’ argument that the Steelers breached
their contract with Plaintiffs by failing to issue seat licenses
in accordance with the priority allegedly promised in the
1998 SBL Brochure. The Supreme Court agreed with the
trial court that the SBL Agreement, rather than the earlier
brochure, represented the parties’ contract concerning the
sale of SBLs and held:

Accordingly, we find that the SBL Agreement rep-
resented the parties’ entire contract with respect to
the sale of SBLs and that the parol evidence rule
bars the admission of any evidence of previous oral
or written negotiations or agreements entered into
between the parties concerning the sale of the
SBLs, such as the SBL Brochure, to explain or vary
those terms expressed in the SBL Agreement.

(Citations omitted.) Id. 854 A.2d at 438.
Plaintiffs cannot now relitigate this same issue of

whether the 1998 brochure provides the basis for a breach of
contract claim when the Pennsylvania Supreme Court has
previously determined that it cannot.

Plaintiffs also allege breach of contract by Defendants
based on the August, 1999 Diagram. Plaintiffs claim that
Defendants breached their contract with Plaintiffs “by fail-
ing to issue seat licenses in conformity with the B/W Chart
which is specifically incorporated in the SBL Agreement at
numbered paragraph five.” (Amended Complaint,
Paragraph 153). Plaintiffs specifically complain that Section
D seat licenses should be no further back than the twelfth
row. (Amended Complaint, Paragraphs 44, 58, 72, 84, 102,
130, 140).

The breach of contract claim based on the August, 1999
Diagram (the B/W Chart) also fails. The August, 1999
Diagram which was attached to the SBL Agreement, depict-
ed the section locations in the stadium. The Pennsylvania
Supreme Court described the August, 1999 Diagram stating
that it “only offered a general description of the location of
each section, and did not indicate how many rows or how
many seats were in any given section…. [I]t was still impos-
sible to ascertain the precise sizes of these three sections as
the August 1999 Diagrams did not specify the number of
rows in each section.” Yocca, supra at 429-430.

The SBL Agreement also clearly states that the “exact
location of Licensee’s seats will be determined by the
Licensor prior to the first season of play in the Stadium.
(Amended Complaint, Exhibit B). Somehow, Plaintiffs seem
to believe, despite the generality of the diagram and the
clear statement that they were not purchasing licenses for
specific seats in identified rows, that their seats should be
“no farther back than the twelfth row.” The August, 1999
Diagram did not show numbered rows, but showed the loca-
tion of the sections. This generality of the diagram as well as
the specific language of the SBL Agreement and the
Additional Terms did not offer specific seats within each
section. The purchaser was asked to choose the section in
which he or she desired to purchase seats and was informed
that specific seat locations would be determined by
Defendants at a later date. Because there was no agreement
to purchase seats in specific rows, Plaintiffs have failed to
show the terms of an agreement which could have been
breached. The Court must sustain Defendants’ demurrer to
Plaintiffs’ breach of contract claim.

Plaintiffs also assert that Defendants have engaged in
unfair methods of competition and unfair or deceptive acts
or practices in violation of the UTPCPL. In order to bring a
private cause of action under the UTPCPL, a plaintiff must
show that he justifiably relied on wrongful conduct by defen-
dants and that he suffered harm as a result of that reliance.
Yocca, Id. citing Weinberg v. Sun Co., 565 Pa. 612, 777 A.2d
442, 446 (2001).

Plaintiffs maintain that they relied on the SBL Brochure
as well as the August, 1999 Diagram in purchasing the SBLs.
The Pennsylvania Supreme Court has already determined
that the Plaintiffs “cannot be said to have relied upon repre-
sentations specifically excluded by the integration clause”
which was present in the SBL Agreement.

As to the August, 1999 Diagram, it was attached to the
SBL Agreement and showed the seating sections of the yet to
be built stadium. As the Court has previously stated, the dia-
gram shows the location of sections but does not indicate the
number of rows within each section. The Pennsylvania
Supreme Court clearly agreed with this interpretation of the
August, 1999 Diagram. Id. at 430.

The Amended Complaint does not set forth the necessary
facts to state a private cause of action for violation of the
UTPCPL. There is an absence of alleged justifiable reliance
on the wrongful conduct of Defendants. Weinberg, supra.

Accordingly, Defendants’ Preliminary Objections in the
Nature of a Demurrer to the UTPCPL claim are sustained.

Plaintiffs also seek declaratory or injunctive relief and
request the striking of the “unconscionable and unilaterally
imposed” terms of the Additional Terms document and to
require “Defendants to issue season tickets according to the
terms and conditions under which Plaintiffs applied for the
SBLs.”

A party seeking an injunction must establish that the
right to relief is clear and that there is an urgent necessity to
avoid an injury which cannot be compensated by damages
and that greater injury will result from refusing rather than
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granting the relief requested. P.J.S. v. Pennsylvania State

Ethics Commission, 669 A.2d 1105 (Pa.Cmwlth. 1996). Here,
although the Plaintiffs may be disappointed with their seats
in the stadium, injunctive relief is not appropriate because
the Plaintiffs have failed to show irreparable harm.

Defendants’ Preliminary Objections to Plaintiffs’ alterna-
tive request for declaratory relief asking the Court to strike
the terms and conditions of the Additional Terms and
Conditions of the SBL Agreement must also be sustained.
First, there are not sufficient factual allegations to support
Plaintiffs’ claim that the terms of the document were uncon-
scionable or unilaterally imposed. The Additional Terms and
Conditions document contained a clause stating that the
Licensee “has read and understands the terms of this
Agreement” as well as an integration clause which provides
that no modification shall be enforceable unless in writing,
signed by both parties. This document was, in turn, incorpo-
rated by reference as part of the SBL Agreement. The
Pennsylvania Supreme Court determined that the Additional
Terms document was part of the SBL Agreement which rep-
resented the parties’ entire agreement with respect to this
transaction. Plaintiffs have not shown any basis for this
claim for relief. Accordingly, the Preliminary Objections
filed by Defendants in the Nature of a Demurrer to
Plaintiffs’ Amended Complaint are sustained.

ORDER OF COURT
AND NOW, this 8th day of June, 2006, upon consideration

of Defendants’ Preliminary Objections to Plaintiffs’
Amended Complaint, oral argument thereon and the filing of
briefs by the parties, it is ORDERED, ADJUDGED and
DECREED that Defendants’ Preliminary Objections are sus-
tained and Plaintiffs’ Amended Complaint is dismissed with
prejudice.

BY THE COURT:
/s/Horgos, J.

Commonwealth of Pennsylvania v.
Lamont Fulton

Criminal Law—Admissibility of Confession—Joint Trial—

Conspiracy

1. In determining whether a juvenile’s confession was
given freely and voluntarily, the Court must consider the cir-
cumstances, including the juvenile’s age, experience, com-
prehension, and whether an interested adult is present dur-
ing questioning.

2. The trial court has discretion in ordering joint trials of
co-defendants. Separate trials are required only when the
prejudice of a joint trial outweighs the convenience and cost
savings to the government.

3. A co-conspirator has full responsibility for the natural
and probable consequences of the acts committed by his fel-
low conspirators in furtherance of the illegal acts.

(Kenneth M. Argentieri)

Lisa M. Pellegrini for the Commonwealth.
Amy R. Lindberg for Defendant.

No. CC 200301114. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Manning, J., June 21, 2006—The defendant, Lamont

Fulton was charged by Criminal Information with one count
of Criminal Conspiracy (18 Pa.C.S. §903), one count of
Robbery (18 Pa.C.S. §3701), one count of Aggravated Assault
(18 Pa.C.S. §2702), and one count of Criminal Attempt (18
Pa.C.S. §901). The Criminal Attempt charged was nolle

prossed by the Commonwealth at the commencement of
trial. At the conclusion of the jury trial, the defendant was
found guilty on the remaining charges. The defendant was
sentenced on March 7, 2005 to not less than five (5) and not
more than ten (10) years incarceration on each of the three
(3) counts. These sentences were ordered to run consecu-
tively which resulted in an aggregate sentence of not less
than fifteen (15) or more than thirty (30) years incarcera-
tion. The defendant filed Post-Sentence Motions which were
denied on May 25, 2005. The defendant filed an Appeal to the
Superior Court and, pursuant to this Court’s Order, filed a
Concise Statement of Matters Complained of on Appeal iden-
tifying the following issues:

1. The lower Court erred in denying the defen-
dant’s Petition to Transfer Jurisdiction from
Criminal to Juvenile Court pursuant to 42 Pa. C.S.
§6322;

2. The lower Court erred in denying the Motion to
Suppress the statement that the defendant gave to
the police;

3. The Court abused its discretion in consolidating
the defendant’s case with the case of his co-defen-
dant, Marty Armstrong;

4. Counsel was ineffective for failing to move to
sever the defendant’s case from the case of his co-
defendant;

5. The evidence was insufficient to establish the
defendant’s guilt as to the crimes of Robbery,
Aggravated Assault and Criminal Conspiracy;

6. The verdict was against the weight of the evi-
dence; and

7. Counsel was ineffective for failing to request that
the Court instruct the jury consistent with
Pennsylvania Standard Criminal Jury Instruction
4.01 as it pertains to Accomplice Testimony.

The charges arose as a result of the January 3, 2003
shooting of Michael Lahoff in a Downtown parking garage.
That shooting left Mr. Lahoff a quadriplegic. The
Commonwealth’s evidence established that on January 2,
2003, the co-defendant, Marty Armstrong, removed a hand-
gun from the home where he was staying and hid it in the
wooded area next to the high school where he and the defen-
dant attended. The next morning they left the high school
and went to the wooded area and retrieved the gun. They
proceeded to downtown Pittsburgh and began looking for
someone to rob. They entered the bathroom of the Hilton
Hotel and loaded the weapon with ammunition. Initially, the
co-defendant suggested that they rob a woman who was
removing money from an ATM. The defendant disagreed
because it was in daylight and there were likely to be video
cameras at the ATM. A short time later they saw Mr. Lahoff,
who worked as an office machine repairman, pulling his
traveling suitcase behind him and entering the elevator of a
parking garage. They watched to see which floor Mr. Lahoff
exited and then followed in another elevator. When they
reached the floor, they first walked past Mr. Lahoff and
stopped at the end of the garage where they debated who
would do the robbery. The defendant refused to be the per-
son that carried the gun but then accompanied his co-defen-
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dant as he approached Mr. Lahoff. The co-defendant pointed
the gun at the victim and demanded his money. Mr. Lahoff
handed over his wallet, which contained a little more than
$15.00. Despite having obtained the victim’s wallet, the co-
defendant shot Mr. Lahoff in the neck. The bullet severed his
spinal cord, paralyzing him from the neck down. They left
the garage and disposed of a jacket that the co-defendant
was wearing that was distinctive and also tried to hide the
victim’s wallet. They then purchased $15.00 worth of mari-
juana with the proceeds of their crime and got high.

The defendant first claims that the Court erred in deny-
ing his Motion for Transfer to Juvenile Court. This Motion
was not presented to this Court but, rather, was presented in
Motion’s Court and ruled upon by the Honorable Cynthia A.
Baldwin, now a Justice of the Supreme Court of the
Commonwealth of Pennsylvania. As this Court did not ren-
der that decision, it cannot set forth in this Opinion the rea-
sons for that determination by the Honorable Justice
Baldwin. This Court would call the Superior Court’s atten-
tion to the transcripts of that proceeding which should set
forth the reasons for Justice Baldwin’s decision.

Next, the defendant contends that this Court erred in
denying his Motion to Suppress a statement he gave to law
enforcement following his arrest. When evaluating the vol-
untariness of a juvenile’s confession, the Court must consid-
er all of the attending facts and circumstances in weighing
whether that confession was voluntarily and freely given.
The factors that must be considered are the juvenile’s youth,
experience, comprehension and whether an interested adult
was present and available during questioning. Common-

wealth v. Carter, 855 A.2d 885, 890 (Pa.Super. 2004). The
Court should apply a totality of the circumstances test in
determining whether the confession was voluntarily given.
In addition to the factors identified above concerning the
youth, the Court also must consider the manner in which the
questioning occurred, the location of the questioning, its
duration and the attitude of the police officers. Id.

The record in this matter reveals that the defendant was
permitted to consult with his foster mother, Sydney Perminter,
prior to speaking with the officers. The evidence also reveals
that both the defendant and Ms. Perminter were presented
with a written explanation of rights forms. They were permit-
ted to read over the form together, answered the questions on
the form together and executed the form. Clearly the defen-
dant was able to consult with an interested adult with regard
to the police questioning. The circumstances under which the
statement was obtained also do not reveal any improper con-
duct on the part of the police officers.

Because Ms. Perminter voluntarily brought the defendant
in to speak with the officers, signed the explanation of rights
and waiver form indicating that both she and the defendant
understood their rights and advised the defendant and the
officers that they could speak with him alone, it is clear that
an interested adult was not only present and available to the
defendant, but in fact, consulted with him prior to the inter-
view with the police. The fact that she may not have been in
the room when his statement was given is not material to the
determination of whether the statement itself was voluntary.
The presence or absence of an interested adult is only one of
many circumstances that must be considered. All of the cir-
cumstances were taken into account by this Court and this
Court is satisfied that it reached the appropriate conclusion
in denying the defendant’s Motion to Suppress.

The next two claims challenge the Court’s determination
to have the defendant and his co-defendant, Marty
Armstrong, tried together. The defendant contends that the
Court erred in first granting the consolidation and that coun-
sel was then ineffective for failing to move to sever the cases.

As these claims involve identical issues, they will be
addressed together.

The determination to join co-defendants for trial rests
within the sound discretion of the trial court. Separate trials
of co-defendants should be granted only where the defenses
of each are antagonistic to the point where such individual
differences are irreconcilable and a joint trial would result
in prejudice. The burden is on the party seeking separate tri-
als to show prejudice and to show that such prejudice out-
weighs the convenience and cost savings to the government
by having the cases tried together. The prejudice that the
defendant must show must be real and not fanciful. Simply
because the defendants will present inconsistent defenses
does not establish prejudice. Rather, the evidence must be of
such a nature and quality that while it will be introduced
against one defendant, it will not be admissible against the
other defendant. Again, mere finger pointing alone, which
can best be described as the effort by one defendant to
exculpate himself by inculpating another, is insufficient to
warrant a separate trial. The general policy of the law is to
encourage joint trials in order to avoid the expense of dupli-
cating evidence in the separate proceedings. Commonwealth

v. Lambert, 603 A.2d 568 (Pa. 1992).
The evidence presented in this matter did not establish

that the defenses were so antagonistic as to cause the type of
prejudice necessary to warrant separate trials. The inconsis-
tency between the versions of the events presented in the
respective defendants’ cases was not sufficient to rise to the
level that would warrant a conclusion that the prejudice
would be of such a nature or quality that there should have
been separate trials. The defendants were charged with a
conspiracy and joint trials are favored under such circum-
stances. Considering the overall circumstances surrounding
this trial, this Court is satisfied that the fact that the defen-
dants were tried jointly did not prejudice this defendant.

The defendant next claims that the evidence was insuffi-
cient as a matter of law to sustain his convictions for the
crimes of Robbery, Aggravated Assault and Criminal
Conspiracy. The tests for a challenge to the sufficiency of the
evidence is “whether, viewing the evidence in the light most
favorable to the Commonwealth, and drawing all reasonable
inferences favorable to the Commonwealth, there is suffi-
cient evidence to find every element of the crime beyond a
reasonable doubt.” Commonwealth v. Harper, 403 A.2d 536,
538 (Pa. 1979). To convict the defendant of Conspiracy, the
evidence must establish beyond a reasonable doubt that: (1)
The defendant intended to commit or aid in the commission
of the criminal act; (2) The defendant entered into an agree-
ment with another (a “co-conspirator”) to engage in the
crime; and (3) The defendant or one or more of the other co-
conspirators committed an overt act in furtherance of the
agreed-upon crime. Commonwealth v. Barnes, 871 A.2d 812,
819 (Pa.Super. 2005). The evidence presented by the
Commonwealth clearly established these elements beyond a
reasonable doubt. The evidence showed that the defendant
accompanied his co-defendant, knowing defendant, knowing
full well that his co-defendant possessed a hand gun and
intended to use it to rob someone that day. He also went with
him on the elevator to stalk Mr. Lahoff. Finally, when they
were debating who would actually hold the gun, he com-
mented to the co-defendant, “no, you do it.” Clearly, this
comment reflects his understanding that they were going to
commit the robbery. This evidence sufficiently established
the elements of an intent to commit a criminal act and an
agreement with another person to do so. The robbery and
shooting of Mr. Lahoff constituted the overt acts. It is with-
out a doubt that there was sufficient evidence to establish
this defendant’s guilt of the crime of Criminal Conspiracy.
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The defendant’s guilt of the other two offenses, Robbery
and Aggravated Assault, flows from his involvement in the
Conspiracy as well as from his independent acts as an
accomplice of the co-defendant. The co-defendant obtained
property belonging to Mr. Lahoff through the threat of force.
This certainly established the crime of Robbery. The act of
shooting Mr. Lahoff and rendering him a quadriplegic estab-
lished the crime of Aggravated Assault. This defendant can-
not escape responsibility for those crimes by contending that
he did not know that his co-defendant would shoot Mr.
Lahoff. The Supreme Court noted, in Commonwealth v.

Thomas, 189 A.2d 255, Pa. 1963):

Where the existence of a conspiracy is established,
the law imposes upon a conspirator full responsi-
bility for the natural and probable consequences of
acts committed by his fellow conspirator or con-
spirators if such acts are done in furtherance of the
common design or purpose of the conspiracy. Such
responsibility is present even though such conspir-
ator was not physically present when the acts were
committed by his fellow conspirator or conspira-
tors, it extends even to a homicide which is a con-
tingency of the natural and probable execution of
the conspiracy, even though such homicide is not
specifically contemplated by the parties.”

189 A.2d at 258

This defendant was actually present when the offense was
committed by his coconspirator. It was appropriate to hold
him criminally culpable for the robbery and the aggravated
assault committed by his co-conspirator in furtherance of
their agreement to rob Mr. Lahoff. This Court is satisfied that
the claims that the evidence was either insufficient or that
the verdict was against the weight of that evidence are whol-
ly without merit.

The defendant’s final claim is that trial counsel was inef-
fective for failing to request that the Court give the standard
jury instruction on accomplice testimony. Since this is a
claim that counsel was ineffective, this Court can only
address the claim if the record that exists establishes that
counsel was not ineffective in this matter. Upon review of
the record, this Court is satisfied that the record does estab-
lish that this claim is without merit. Trial counsel could not
have been ineffective for failing to request such an instruc-
tion because the record reveals a reasonable basis for his
decision not to do so. Trial counsel would have a reasonable
basis for not requesting an accomplice testimony instruc-
tion where such instruction would “contradict or be in dero-
gation of the theory of defense,” Commonwealth v. Corley,

816 A.2d 1109, 1114 (Pa.Super. 2003). It was his position in
this matter that he was not an accomplice or co-conspirator
of his codefendant. It was the defendant’s position at trial,
and remains his position as set forth in the Concise
Statement of Matters Complained of on Appeal, that he was
neither an accomplice nor a co-conspirator of his co-defen-
dant. Because requesting a jury instruction on an accom-
plice liability would have been an acknowledgment that the
defendant was an accomplice of the co-defendant, trial
counsel clearly had a reasonable basis for not requesting
that instruction where the defendant claimed that he was
neither a co-conspirator nor an accomplice. Since trial
counsel had a reasonable basis on the record for not asking
for this instruction, he could not have been ineffective in
failing to request it.

For this reason, the judgment of sentence should be
affirmed.

BY THE COURT:
/s/Manning, J.

Commonwealth of Pennsylvania v.
Christopher Ireland

Sentence for Endangering Welfare of a Child—“Course of

Conduct” as Grounds for Increased Sentence

1. Defendant was convicted of first degree misdemeanor
of Endangering Welfare of Child and sentenced to 2 1/2 to 7
years which is penalty for third degree felony. Jury instruct-
ed to consider only first degree misdemeanor.

2. Endangering Welfare of a Child as misdemeanor may
be elevated to third degree felony if “course of conduct” is
alleged and proved. “Course of Conduct” was not alleged in
complaint but was proved at trial. Jury charge did not con-
tain instruction on “course of conduct.” Matter remanded to
court for re-sentencing as first degree misdemeanor.

(William F. Barker)

Laura Ann Ditka for the Commonwealth.
Thomas N. Farrell, Jr. for Defendant.

CC No 200303420. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
McDaniel, A.J., July 11, 2006—The Defendant has

appealed from this Court’s Order of January 31, 2005, deny-
ing his Motion for Reconsideration of Post-Sentence
Motions. Upon further review of the record and considera-
tion of the issues raised by the Defendant on appeal, this
Court agrees that it erred in imposing a sentence of two and
one half (2 1/2) to seven (7) years for the reasons discussed
below. Therefore, the case should be remanded to this Court
for re-sentencing.

The Defendant was charged with Rape,1 Involuntary
Deviate Sexual Intercourse,2 Aggravated Indecent Assault,3
Indecent Assault,4 Incest,5 Endangering the Welfare of a
Child6 (EWC) and Corruption of Minors.7 At the close of the
Commonwealth’s case, the Defendant’s Motion for Judgment
of Acquittal was granted as to the charge of Involuntary
Deviate Sexual Intercourse. The Defendant was found guilty
of Endangering the Welfare of a Child and acquitted of all
remaining charges.

On January 5, 2005, the Defendant was sentenced to a
term of imprisonment of two and one half (2 1/2) to seven (7)
years. The Defendant timely filed a Post-Sentence Motion,
which was denied by this Court on January 12, 2005. His
subsequent Motion for Reconsideration was also denied on
January 31, 2005. This appeal followed.8

On appeal, the Defendant raises a number of issues
directed to sentencing, the victim’s competency and proce-
dural aspects of the competency hearing, jury instructions
and the ineffective assistance of counsel. As this Court finds
that the Defendant’s sentencing claims arc meritorious and
require remand for re-sentencing, the remaining issues need
not be addressed at this time.

Specifically, the Defendant argues that this Court erred in
imposing a maximum sentence on the EWC charge of seven
(7) years, the statutory maximum sentence for a third degree
felony, when the jury was only instructed on the elements of
EWC as a first degree misdemeanor.

The Criminal Information filed by the Commonwealth
charged the Defendant with Endangering the Welfare of a
Child by “violating a duty of care, protection and support” for
that child, and this Court so instructed the jury. Pursuant to 18
Pa.C.S.A. §4304, EWC is typically a first degree misdemeanor
unless a “course of conduct” is proven, which elevates the
offense to a third degree felony. A “course of conduct” has
been defined simply as “two related but separate events.”



page 206 volume 154  no.  19Supplement to The Lawyers Journal

Commonwealth v. Leach, 729 A.2d 608, 611 (Pa.Super. 1999).
In the present case, the Criminal Information charging

the Defendant graded the EWC offense as a third degree
felony. However, the description of the crime in the
Information did not include a specific allegation of “course
of conduct.” Nevertheless, at trial, the victim testified that
the sexual abuse occurred on more than one occasion (Trial
Transcript, p. 52). There was also testimony that the
Defendant was concerned about the child’s health, welfare
and living conditions, etc., yet failed to take any action to
assist the child. In light of the testimony presented at trial,
this Court believes there was sufficient evidence presented
to satisfy the “course of conduct” element required to ele-
vate the EWC charge to a third degree felony.

However, at the close of trial, this Court read the jury the
Suggested Standard Criminal Jury Instruction pertaining to
the EWC charge. That charge did not contain an instruction
on the additional “course of conduct” element. The
Instruction specified only the elements for a first degree
misdemeanor.

The Defendant argues, correctly, that because the jury was
only charged on the elements of EWC as a first degree misde-
meanor, when this Court imposed a sentence associated with
a third degree felony, it violated the Supreme Court’s decision
in New Jersey v. Apprendi, 530 U.S. 466 (2000), as it essential-
ly imputed the finding of the “course of conduct” element not
decided by the jury, increasing the sentencing penalty.

This Court does note that it gave the Suggested Standard
Criminal Jury Instruction for EWC in effect at the time of
the Defendant’s trial. Since that time, the Suggested
Standard Criminal Jury Instruction has been amended to
comply with the dictates of Apprendi.

Therefore, because this Court imposed a statutory maxi-
mum sentence associated with a third degree felony, while
the jury only made a finding of guilt as to a first degree mis-
demeanor, the sentence imposed was, in fact, illegal. The
case should be remanded so that this Court may re-sentence
the Defendant in accordance with the statutory provisions
relating to first degree misdemeanors.

As this Court has acknowledged the need for remand and
re-sentencing, the remaining issues raised by the Defendant
need not be addressed at this time.

Accordingly, for the above reasons of fact and law, this
case should be remanded to this Court for re-sentencing in
accordance with the statutory sentencing provisions relating
to first degree misdemeanors.

BY THE COURT:
/s/McDaniel, A.J.

Dated: July 11, 2006

1 18 Pa.C.SA. §3121

2 18 Pa.C.S.A. §3123

3 18 Pa.C.S.A. §3125 (2 counts)

4 18 Pa.C.S.A. §3126

5 18 Pa.C.S.A. §4302

6 18 Pa.C.S.A. §4304

7 18 Pa.C.S.A. §6301

8 Pursuant to the Superior Court’s Order of December 23,
2005, a hearing was held before this Court on February 28,
2006 regarding the Defendant’s request to proceed pro se on
appeal. At that hearing, the Defendant indicated that he
wished to withdraw his request to proceed pro se. That
request was granted, and appointed counsel continues to
represent the Defendant on appeal.

Commonwealth of Pennsylvania v.
Gerald Watkins

Criminal Law—Death Penalty—Appointment of Counsel for

Collateral Review

1. In a capital case upon remand from the Supreme Court
after direct review of a defendant’s appeal, the trial judge
shall appoint new counsel for the purpose of collateral
review (to raise a claim of ineffective assistance of counsel).
Pa. R. Crim. P. 904(H).

2. In capital cases, the trial court must determine if
defendant’s counsel has the qualifications required by Pa. R.
Crim. P. 801 to represent the defendant.

3. A pro bono lawyer who deposited $60 into an indigent
defendant’s inmate account may have violated Pa. Rules of
Prof. Conduct 1.8(e), but is not precluded from representing
the defendant based on this conduct.

(Kenneth M. Argentieri)

Rebecca Spangler for the Commonwealth.
Christi A. Charpentier for Defendant.

No. CC 199415480. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Manning, J., July 12, 2006—The Defendant, Gerald

Watkins, was found guilty, following a jury trial, of three
counts of Criminal Homicide. At the conclusion of the penal-
ty phase, the jury sentenced the defendant to death at all
three counts. The Pennsylvania Supreme Court affirmed the
judgment of sentence. On February 2, 2005 the Governor of
Pennsylvania issued a warrant of execution. On February 10,
2005, a Motion for Appointment of Counsel and for a stay of
Execution was filed on the defendant’s behalf in the United
States District Court for the Western District of
Pennsylvania. The Motion was filed by an attorney employed
by the Defender Association of Philadelphia, Capital Habeas
Corpus Unit. The Commonwealth opposed the Motion, not-
ing that the defendant had not yet exhausted his state inef-
fective assistance of counsel claims. United States District
Court Judge David Cercone granted the stay by Order dated
February 28, 2005. On August 23, 2005, counsel for the
defendant filed a Motion to Dismiss Habeas Corpus
Proceedings Without Prejudice, in Federal Court. In the
Motion, which was unopposed by the Commonwealth, the
defendant conceded that he had unexhausted state claims.
The Motion was granted on August 24, 2005.

On October 17, 2005, the defendant filed a pro se Motion
for Post Conviction Collateral Relief in this Court. The
defendant requested the appointment of counsel and specif-
ically requested that counsel who represented him in
Federal Court be appointed. This Court was in the process of
reviewing the Motion and selecting appropriate counsel
when, on November 2, 2005, Cristi A. Charpentier, an attor-
ney with the Defender Association of Philadelphia, filed an
entry of appearance on behalf of the defendant. Because
Pennsylvania Rule of Criminal Procedure 801 requires that
counsel in capital cases possess certain minimum qualifica-
tions and in light of the requirement of Pa. R. Crim. P. 900
(B) (4) (a) that the Court “…will appoint new for the purpose
of post-conviction collateral review…” and the requirement
of Pa. R. Crim. P 900 (B) (4) (c) that the Court must conduct
a colloquy where “…the defendant has engaged counsel who
has entered, or will promptly enter, an appearance for collat-
eral review proceedings,” this Court scheduled a hearing to
conduct the required colloquy of the defendant. The Court
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was also aware of the decision by the Arkansas Supreme
Court in Hill v. Arkansas, S.W.3d , 2005 WL 2562943
concerning the propriety of attorneys employed by the
Federal Public Defender representing capital defendants in
state court proceedings and wanted to determine if the same
issue was presented in this matter.

The Commonwealth filed a Memorandum of Law Re: The
Appointment of Federal Defender in Post Conviction Relief
Act Proceedings. In that Memorandum, the Commonwealth,
in reliance on the Hill opinion and on cases cited therein
from several United States Courts of Appeal, argued that it
would be inappropriate for an attorney employed by a
Federal Defender’s Office to be appointed to represent the
defendant in a state court collateral proceedings. The
Commonwealth also raised some troubling allegations con-
cerning the conduct of the attorney or attorneys from the
Defender Association in providing money to this defendant.
Attached to the Commonwealth’s Memorandum was a print-
out from the defendant’s prison account which revealed that
Counsel made gifts totaling sixty dollars to the defendant.

At the hearing, the defendant testified that he wanted Ms.
Charpentier to represent him in these proceedings. It was also
established that Ms. Charpentier met the qualifications of Rule
801 for counsel in appeals or collateral challenges to death sen-
tences. The Court was satisfied from the defendant’s testimo-
ny that his decision to have Ms. Charpentier represent him was
a knowing, intelligent and voluntary decision.

Ms. Charpentier also explained that she was representing
Mr. Watkins in State Court in conjunction with the
Pennsylvania Capital Representation Project (PCRP), which
she described as a private entity, supported by private fund-
ing, that provides representation to indigent capital defen-
dants in state court collateral proceedings. She acknowledged
that she remained a full time employee of the Federal
Community Defender Organization for the Eastern District of
Pennsylvania (CDO), which provides representation to indi-
gent criminal defendants in federal court. She is not an
employee of the Federal Government although the funding for
the CDO comes largely from grants from the Administrative
Office of the United States Courts. She claimed that her work
on the PCRP was separate from her work for the CDO.

A CDO was described by Arnold R. Rosenfield in Public

Defender Programs: A Quick Guide to the Provision of Legal

Services to Indigent Criminally Accused Persons as

…nonprofit legal service organizations incorporat-
ed under state law, usually operating under the
supervision of a board of directors and often as a
branch of a state public defender or legal services
organization. They are funded, for the most part, by
grants from the Federal Judicial Conference,
although some are paid on a case-by-case basis.
They vary in size and their compensation is not
part of the federal system, as it is in the Federal
PDO’s [Public Defender Organizations].

At p. 3. The Court was also provided with an Ex Parte
Declaration from Michael Wiseman, Esquire, a supervisory
counsel for the Capital Habeas Corpus Unit of the CDO
which described the structure and funding of the CDO and
the PCRP. His statement was consistent with Ms.
Charpentier’s testimony and with the description of the gen-
eral structure of CDO’s found in Mr. Rosenfield’s article.

Although this Court is extremely uncomfortable with the
conduct of Ms. Charpentier and the PCRP in this matter, par-
ticular in connection with their depositing money into
inmate accounts of this and other capital defendants, those
concerns are not sufficient to override the defendant’s right
to be represented by counsel of his choosing.1 Ms.

Charpentier and the PCRP are not seeking this Court’s
appointment to represent the defendant nor are they seeking
to be paid by Allegheny County for their representation of
Mr. Watkins. It is clear that Ms. Charpentier and the attor-
neys in that office are competent and experienced counsel
with a particular expertise in representing capital defen-
dants. Ms. Charpentier has represented to the Court that she
meets the qualifications of Rule 801 and the Commonwealth
has not suggested that she does not. In effect, Ms.
Charpentier and the attorneys associated with her office are
willing to provide pro bono representation to an indigent
defendant in a capital matter. Although it is ultimately this
Court’s responsibility pursuant to Pa. Rules of Crim. P. 801,
900 and 904 to determine who will represent Mr. Watkins,
there has been nothing presented in this matter that would
require that this Court not permit the defendant to proceed
with counsel of his choosing. Pa. R. Crim. P. 904 (G) provides
that in a capital case, upon remand from the Supreme Court
at the conclusion of direct review,

“…the trial judge shall appoint new counsel for the
purpose of collateral review, unless…”

(c) the judge finds, after a colloquy on the record,
that the defendant has engaged counsel who has
entered, or will promptly enter, an appearance for
the collateral review proceedings.

The Court conducted this colloquy. The defendant has
engaged counsel in that he has requested that the PCRP rep-
resent him in these collateral review proceedings. Counsel
that he has chosen meet the qualifications of rule 801. Under
these circumstances, despite this Court’s misgivings, defen-
dant’s chosen counsel must be permitted to represent him.

BY THE COURT:
/s/Manning, J.

ORDER OF COURT
AND NOW, this 12th day of July, 2006, it is ORDERED

that the appearance of Cristi A. Charpentier as attorney of
record on behalf of the defendant is ACCEPTED. The defen-
dant is directed to file an Amended Post Conviction Relief
Act Petition within sixty (60) days of the date of this Order.
The Commonwealth is directed to file a response thereto
sixty (60) days after its receipt of the defendant’s Amended
Petition. The parties are further directed to appear for a Pre-
Hearing Conference on November 6, 2006 at 9:00 a.m. The
purpose of the Pre-Hearing Conference is to identify the fac-
tual legal issues that would be disputed at the hearing. Both
parties are directed to file a Pre-Hearing statement seven
(7) days prior to the hearing. This statement shall identify
witnesses that either party intends to present. To the extent
that Affidavits of the witnesses or expert witness reports
have not been attached to the parties’ pleadings, they shall
be attached to the Pre-Hearing statement. Both parties shall
also identify any and all exhibits they intend to present. They
shall not, however, append to the Pre-Hearing Statement any
such exhibits. The parties shall also estimate the amount of
Court time that will be needed for the presentation of their
cases. The parties are advised that it is this Court’s intention
to follow this schedule without deviation in the absence of
compelling circumstances warranting extensions of the fil-
ing deadline set forth herein. The Clerk of Courts Office
shall serve copies of this Opinion and Order upon counsel for
the defendant, Christi A. Charpentier, Esquire, Suite 545
West, The Curtis Center, 601 Walnut Street, Philadelphia, PA
19106, by certified Mail and upon Rebecca Spangler,
Esquire, of the Office of the District Attorney of Allegheny
County, by interoffice mail.
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BY THE COURT:
/s/Manning, J.

1 The depositing of lawyers’ personal funds into inmate
accounts by Ms. Charpentier and others in her office to clients
or potential clients such as this defendant is a violation of
Pennsylvania Rule of Professional Conduct 1.8 (e) which pro-
vides: “A lawyer shall not provide financial assistance to a
client in connection with pending or contemplated litigation,
except….” None of the exceptions apply here. Providing
money to this defendant for his personal comfort and aggran-
dizement, however minimal the amount, smacks of improper
influence, raises a serious ethical question and is a practice
that counsel for the defendant or her employer should imme-
diately discontinue. This ethical issue, however, is not a basis
for precluding counsel from representing the defendant. It is
a matter for professional disciplinary authorities.

Nationwide Mutual
Fire Insurance Company v.

Anthony J. Larkin, Jr., Linda S. Larkin,
Anthony Larkin, and Andrew Newland

Insurer’s Duty to Defend and Indemnify Insured

1. In lunch room at Shaler Senior High School, Defendant,
Anthony Larkin, purposely struck Andrew Newland three
times. Newland claimed the attack resulted in a detached
retina. Plaintiff filed declaratory judgment action alleging
Plaintiff owed no duty to defend as this was not “occurrence”
as defined in policy.

2. Act of insured in underlying action was intentional and
averment of negligence in underlying complaint will not
raise incident to level of “occurrence” under policy.

(William F. Barker)

Daniel M. Taylor for Nationwide Mutual Fire Insurance
Company.
John A. Bacharach for Defendants, Anthony J. Larkin, Jr.,
Linda S. Larkin and Anthony Larkin.
James M. Herb for Defendant, Andrew Newland.

GD No. 03-21867. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
Lutty, Jr., J., July 13, 2006—On April 10, 2006, this Court

granted Nationwide Mutual Fire Insurance Company’s
(“Nationwide”) Motion for Judgment on the Pleadings. On
May 10, 2006, Defendants Anthony J. Larkin, Jr., Linda S.
Larkin, and Anthony Larkin (the “Defendants”) appealed to
the Superior Court of Pennsylvania.

Defendants raise three issues on appeal: (1) That this
Court erred in holding that Nationwide did not owe a defense
and indemnity to Defendants based upon Donegal Mutual

Insurance Company v. Baumhammers, 893 A.2d 797
(Pa.Super. 2006)(incorrectly cited by Defendants); that this
Court erred because a material issue of fact exists as to
whether the minor Defendant intentionally injured Andrew
Newland; and (3) that Baumhammers was incorrectly decid-
ed by the Superior Court.

A. Factual Background
On December 4, 2001, in the lunch room of Shaler Area

Senior High School, Defendant Anthony Larkin purposely

struck Andrew Newland in the face, three times – twice
while Newland was standing and once again after Newland
had fallen to the ground. The incident was then broken up by
a teacher. (Defendant Anthony Larkin’s recorded statement
taken on June 2, 2003). As a result, Newland filed a civil
action against the Defendants claiming that he sustained a
detached retina from this incident. Nationwide subsequently
filed this Declaratory Judgment action alleging that it does
not owe coverage to the Defendants since this incident was
not an “occurrence” as defined in its insurance policy.

B. Motion for Judgment on the Pleadings
Interpretation of a policy of insurance is a question of law

to be determined by the court. Harstad v. Diamond State

Insurance Co., 723 A.2d 179, 180 (Pa. 1990). Where the poli-
cy language in question is unambiguous on its face, issues of
coverage can be decided by the court on a motion for judg-
ment on the pleadings. McGuire v. Ohio Casualty Insurance

Co., 602 A.2d 893 (Pa.Super. 1992). In Pennsylvania, a motion
for judgment on the pleadings shall only be granted where
“the moving party’s right to succeed is certain and the case
is so free from doubt that trial would clearly be a fruitless
exercise.” Conrad v. Bundy, 777 A.2d 108 (Pa.Super. 2001). A
Pennsylvania court interpreting an insurance policy is to
give the words of the policy their plain and ordinary mean-
ing when they are clear and unambiguous. Tenos v. State

Farm Insurance Co., 716 A.2d 626, 628 (Pa.Super. 1998).

C. The Nationwide Policy
The policy at issue provides, under coverage

“E”–Personal Liability, that Nationwide “will pay damages
the insured is legally obligated to pay due to an occurrence.”
“Occurrence” is defined as “bodily injury or property dam-
age resulting from an accident, including continuous or
repeated exposure to the same general condition.”

As Nationwide cited, Pennsylvania courts have decided at
least four cases in which the definition of “occurrence,” as
used in the present Nationwide policy has been construed.
Gene’s Restaurant. Inc. v. Nationwide Insurance Co., 548
A.2d 246 (Pa. 1988); Donegal Mutual Insurance Company v.

Richard Baumhammers, 2004 Pa.Super. 397 (2004);
Britamco Underwriters, Inc. v. Grzeskiewicz, 639 A.2d 1208
(Pa.Super. 1994); and Britamco Underwriters, Inc. v. Weiner,

636 A.2d 649 (Pa.Super. 1994).
Using the above cases as a guide, in reviewing the under-

lying complaint, the underlying plaintiff, Mr. Newland, styles
one of the counts of the complaint as sounding in
“Negligence.”1 However, the complaint fails to plead any facts
from which it could be reasonably determined that Mr. Larkin
struck him in the face three times “accidentally.” Quite oppo-
site, Mr. Newland alleges that Mr. Larkin was negligent by
striking him “without cause, justification, provocation and
without warning.” (Complaint, paragraph 14). The underlying
plaintiff further alleges that Mr. Larkin was negligent by
“striking the plaintiff” and by “failing to warn Plaintiff that he
intended to strike the plaintiff.” (Complaint, Paragraph 14).

Moreover, even if the underlying complaint could be read
to allege an act of negligence, to allow the manner in which
the Complainant frames the request for redress to control in
a case such as this one would encourage litigation through
the use of artful pleadings designed to avoid exclusions in
liability insurance policies. Baumhammers, supra at pg. 18;
citing Mutual Benefit Insurance Company v. Haver, 725 A.2d
743, 745 (Pa. 1999).

Accordingly, since the averments of the underlying com-
plaint allege and/or describe an intentional act and not a neg-
ligent act/“accident,” according to the policy, the injuries were
not the result of an “occurrence,” and therefore, the
Nationwide policy is not applicable.2 Thus, Nationwide is not
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obligated to defend or indemnify any of the Larkin Defendants.
The underlying complaint also contains a count against

the Larkin parents, alleging that they were negligent in fail-
ing to warn the Plaintiff of their son’s dangerous propensity
or otherwise negligent in failing to prevent the incident.
(Newland Complaint, Count III). However, like in
Baumhammers, the allegedly negligent omissions of the
Larkin parents also do not constitute an “occurrence” or
“accident” as defined in the policy.

In Baumhammers, the underlying plaintiffs similarly
alleged that the Baumhammers parent-defendants were neg-
ligent in failing to take action with respect to their son’s
alleged condition and otherwise prevent the shootings. The
underlying plaintiffs therefore argued that the shootings
were an “occurrence” with respect to the Baumhammers
parents. 2004 Pa.Super. LEXIS 3832 at *p.27. Our Superior
Court rejected that argument. As such, this Court rejects the
argument in the case sub judice.

Therefore, Nationwide is also not obligated to defend or
indemnify the Larkin-parents.

D. Conclusion
The averments of the underlying complaint allege and/or

describe intentional acts and not “accidents,” and therefore,
as defined in the policy, the injuries were not the result of an
“occurrence.” Accordingly, Nationwide is not obligated to
defend or indemnify the Defendants.

WHEREFORE, for the foregoing reasons, this Trial
Court’s rulings should be upheld, and the Defendants’ appeal
should be dismissed.

BY THE COURT:
/s/Lutty, J.

July 13, 2006

1 The first count is styled as a “Battery” count, and therefore,
an intentional tort and clearly not covered by the policy.

2 The events as described in Mr. Larkin’s recorded statement
also describe an intentional act.

Commonwealth of Pennsylvania v.
Gerald Cook

Grounds for Conducting Vehicle Stop–Exclusion of Evidence

1. Police Officer observed Defendant’s erratic driving,
videotaping incident. Tape revealed that Defendant crossed
center line by a tire width on a curve for at most two seconds
and on another occasion crossed fog line.

2. 75 Pa.C.S.A. Section 6308(b) in effect at time of stop
required “articulable and reasonable grounds to suspect a
violation.” Minor infractions observed on tape did not rise to
this standard. Thus, results of alcohol test taken after stop
were suppressed.

(William F. Barker)

Brian J. Krowicki for the Commonwealth.
Kim William Riester for Defendant.

CC No. 200317318. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION AND ORDER OF COURT
Manning, J., June 13, 2006—Before the Court is the

Omnibus Pre-Trial Motion filed on behalf of the defendant,
Gerald Cook. The defendant was charged with two counts of
Driving Under the Influence of Alcohol and three Summary

Motor Vehicle Code violations. In his Omnibus Pre-Trial
Motion, he contends that the stop of his motor vehicle was
unlawful and seeks the suppression of any and all evidence
obtained as a result of the stop. The Court held an eviden-
tiary hearing. In addition to the testimony presented at that
hearing, the transcript of the Preliminary Hearing and
videotape taken from the dashboard camera of the police
vehicle were also offered into evidence.

The evidence presented established that on December 20,
2003, Officer Kenneth Radinick of the Bethel Park Police
Department observed the defendant’s vehicle traveling west
on Clifton Road. The defendant’s vehicle crossed over the
double yellow line twice and once over the fog line. The offi-
cer could not, however, specify how far over the lines the
vehicle traveled or for how long any part of the vehicle was
outside its proper lane of travel. The officer decided to fol-
low the defendant’s vehicle for further investigation. He
activated his dashboard video camera after following the
vehicle for approximately 1/10 of a mile. He claimed that he
again observed the vehicle cross over the double yellow line
and this time indicated that the defendant crossed that yel-
low line by approximately the width of a tire. He could not
recall whether or not that occurred on a straight or curved
portion of the roadway. The dashboard video camera, howev-
er, established that the only time the vehicle crossed the dou-
ble yellow line was on a curved portion of the roadway after
the camera was activated. The intrusion into the other lane
lasted no more than two seconds and for a distance of no
more than a foot. There was no oncoming traffic when the
defendant’s vehicle encroached into the other lane.

The officer also stated that the defendant’s vehicle made
a turn from Clifton Road onto Irishtown Road without using
his right turn signal. The officer acknowledged, however,
that Clifton Road turns to the left at the intersection with
Irishtown Road and that Irishtown Road proceeds straight
ahead. The videotape confirmed that the defendant traveled
straight ahead at the intersection with Irishtown Road.
Finally, although the officer testified that he believes that the
defendant crossed over the double yellow line again on
Irishtown Road, the videotape does not show any further
intrusion across the double yellow line.

Based on the evidence, this Court concludes that the defen-
dant’s vehicle traveled across the double yellow line on no
more than two occasions; that on each occasion this intrusion
lasted only seconds and that the vehicle was no more than one
foot over the yellow line on each intrusion. The Court also con-
cludes that there was no oncoming traffic on either of these
occasions and that on at least one of the occasions, the intru-
sion took place on a bend in the road. The question that is pre-
sented then is whether these facts justify the officer’s decision
to execute a stop of the vehicle. The Court will address this
applying the law as it existed at the time of the stop. 75
Pa.C.S.A. §6308(b) provided, at the time of the offense, that a
police officer was required to have “articulable and reason-
able grounds to suspect a violation” of the vehicle code before
he or she could stop a vehicle. That section was amended
effective February 1, 2004 to reduce the quantum of cause that
an officer must possess to stop a vehicle from “articulable and
reasonable grounds” to “reasonable suspicion.” Because the
stop in this matter took place before that amendment, the
prior standard must be applied. Commonwealth v. Anderson,

889 A.2d 596, n. 2 (Pa.Super. 2005).
The “articulable and reasonable grounds” standard

requires an officer to articulate specific facts possessed by
him, at the time of the questioned stop, which would provide
probable cause to believe that the vehicle or the driver was
in violation of some provision of the Motor Vehicle or Crimes
Code. Id. at 599. The Supreme Court, in Commonwealth v.
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Gleason, 785 A.2d 983 (2001), applied this standard to a case
involving a similar fact pattern. In Gleason, the officer testi-
fied that he followed the vehicle for approximately one-quar-
ter of a mile and observed that vehicle cross over the solid
fog line two or three times. The Supreme Court concluded
that this was insufficient to provide the officer with probable
cause to believe that a motor vehicle code violation was tak-
ing place stating, “given the early morning hour, the fact that
there was no other traffic on the roadway and the rather
momentary nature of the defendant’s vehicle crossing the
fog line…, the officer erred in believing he had justification
to stop the defendant’s vehicle.” Id. at 985-986. The Superior
and Supreme Courts have applied Gleason to a myriad of
fact patterns involving allegations of erratic driving. The
clear distinction that has been drawn in these cases is
between fleeting transgressions and those transgressions
which create a clear risk to other traffic on the road. This
Court concludes that the transgressions observed by the offi-
cer in this matter were the type of fleeting transgressions
that do not establish probable cause to stop a vehicle. The
movements across the double yellow line were fleeting in
that they were of extremely short duration and of such small
distance that they posed no threat to other traffic.

The Court also does not believe that the facts testified to
by the officer established that the defendant violated Section
3334 of the Motor Vehicle Code which requires that all turns
be signaled. Section 3334 provides: “General Rule—Upon a
roadway no person shall turn their vehicle or move from one
traffic lane to another or enter the traffic stream from a
parked position unless and until the move can be made with
reasonable safety nor without giving appropriate signal in
the manner provided in this Section.” The defendant was not
moving from one traffic lane to another, was not entering the
traffic stream from a parked position and was not turning his
vehicle. He was traveling straight ahead.

Finally, the facts testified to by the officer did not estab-
lish that the defendant operated his vehicle in “careless dis-
regard” for the safety of other persons or property.

For these reasons, the defendant’s Motion to Suppress
should be granted and an appropriate Order will follow.

BY THE COURT:
/s/Manning, J.

ORDER OF COURT
AND NOW THIS 13th day of June, 2006 it is ORDERED

that the defendant’s Motion to Suppress is GRANTED. Any
and all evidence obtained subsequent to the stop of the
defendant’s vehicle is SUPPRESSED.

BY THE COURT:
/s/Manning, J.

Commonwealth of Pennsylvania v.
Latroy Derrell Haley

Criminal Law—Suppression of Evidence—Improper Search

1. When a search of a defendant’s vehicle is conducted while
defendant is in custody, a warrant is required for the search.

2. The Court must determine the credibility of witnesses
where there is conflicting testimony as to whether consent
was given to the police to conduct a search of defendant’s
vehicle, while defendant was in custody.

3. Evidence found in vehicle was suppressed.

(Kenneth M. Argentieri)

Kelly Crawford for the Commonwealth.
Gary B. Zimmerman for Defendant.

No. CC 200506728. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Bigley, J., July 6, 2006—This case is presently before the

court for determination of the defendant’s motion to sup-
press 132 pounds of marijuana found in the defendant’s vehi-
cle. On May 18, 2006 a hearing was conducted on the defen-
dant’s motion. The facts surrounding the encounter between
the police and the defendant are as follows. On March 17,
2005 the defendant, while pulling out of a parking spot at the
Park Place Apartments located in West Mifflin, inadvertent-
ly bumped another parked vehicle causing minimal damage.
The police were summoned due to the defendant allegedly
refusing to provide his insurance information. Patrolman
James Shanahan of the West Mifflin police responded to the
call at approximately 10:30 PM, where he encountered the
defendant standing in a parking lot away from his vehicle.
He testified that the defendant had given him consent to
search his vehicle. The patrolman was unable to recall if the
defendant had been handcuffed prior to his asking to search
the vehicle. The defendant as well as a third party witness
both testified credibly that the defendant refused to give
consent for the search of his vehicle. The defendant also tes-
tified that he was able to view the officers searching his vehi-
cle while handcuffed and in the police car. There was also
inconsistent testimony regarding whether any police officer
escorted the defendant to his vehicle while he was looking
for a vehicle rental agreement.

In this case the defendant is a 30-year-old college gradu-
ate who is a sales representative for AT&T and resides in
Flint Michigan. The defendant testified that he was aware of
the large quantity of marijuana in his vehicle and for that
reason he would not give consent for the search. He testified
that when the police officers questioned him if they were to
search his vehicle, what would they find, he responded
“clothes.”

In a hearing on a motion to suppress the court acts as the
fact finder where there is conflicting evidence. Common-

wealth v. Eden, 456 Pa. 1, 317 A.2d 255 (1974). The fact find-
er determines the credibility of witnesses presented and the
weight of their testimony. Commonwealth v. Scavello, 703
A.2d 36 (Pa.Super. 1997), appeal granted, affirmed, 557 Pa.
429, 734 A.2d 386. In this case the court acting as the fact
finder, found the testimony of defendant and the corroborat-
ing witness more credible than that of the police officer. As
such, there was no consent given by the defendant to search
his vehicle. Because the search of the vehicle was conducted
while the defendant was in custody, a warrant for its search
was required. Commonwealth v. Haskins, 450 Pa.Super. 540,
677 A.2d 328 (1996). Accordingly, the evidence found in the
defendant’s vehicle must be suppressed.

ORDER
AND NOW, to-wit, this 6th day of July, 2006, is hereby

ORDERED and DECREED that the Defendant’s Motion to
Suppress Physical Evidence is GRANTED and that any
items seized on March 17, 2005, from the Ford Excursion in
the possession of the defendant are hereby suppressed and
any testimony concerning that evidence may not be admitted
at trial.

BY THE COURT:
/s/Bigley, J.
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Deborah Bielec v. Theodore Bielec
Abatement of Divorce Proceeding

Wife’s fault-based divorce action was abated as a result of
husband’s death, which occurred after the hearing on the
fault issues, but prior to the master’s recommendation as to
the alleged grounds. No grounds had been established as
such grounds are established once the court adopts the mas-
ter’s recommendations or makes its own finding on grounds.

(Christine Gale)

Sara L. Wyckoff for Plaintiff/Wife.
Thomas S. Barry for Defendant/Husband.

No. FD 03-8794-006. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Family Division.

OPINION
Summary of Facts:

Eaton, J., December 7, 2005—Theodore Bielec
(“Husband”) and Deborah Bielec (“Wife”) began divorce
proceedings on August 1, 2003. An Amended Complaint for
Divorce was then filed on November 11, 2003. Wife filed for
a §3301(a) fault based divorce. The Court appointed a Master
to hear the fault issues. A hearing was held at the end of
April 2005. The Husband died May 20, 2005, while the par-
ties were awaiting a recommendation from the Master. No
recommendation as to the grounds was ever entered.

Following the submission of briefs by both parties, this
Court entered an order on September 21, 2005 abating the
divorce proceeding because no grounds had been “estab-
lished.” The September 21, 2005 order was filed with the
Allegheny County Prothonotary on September 26, 2005.

Husband timely appealed the September 21, 2005 Order,
and in response to an order issued pursuant to Pa.R.App.P.
§1925(b), filed a Concise Statement of Matters Complained
of on Appeal raising the following assignment of error:

1. Whether the lower Court erred in finding that the
divorce abated, where the parties were seeking a
fault divorce, had completed the hearings before
the Master, both filed briefs requesting said fault
divorce, and were merely waiting for the Master to
file the findings of fact and conclusions of law,
when Husband passed away.

Discussion:
With respect to the Matter Complained of on Appeal, the

trial court complied with 23 Pa.C.S.A. §3323 when abating
the divorce. Historically, a divorce abates upon the death of
a party, and equitable distribution occurs only after a
divorce decree is entered. Matuszek v. Matuszek, 52 A.2d
381, 381 (Pa.Super. 1947); Myers v. Myers, 580 A.2d 384, 385
(Pa.Super. 1990). The Pennsylvania Legislature amended the
divorce code in 2005, including 23 Pa.C.S.A. §3323 which
pertains to abatement. The new provision was designed to
solve the practical problem for attorneys regarding advice to
clients. The Legislature enacted this section to solve the
problem for attorneys by finding that the death of one party
does not abate the equitable distribution action whether or
not a divorce decree has been granted; as long as grounds for
divorce have been established under 23 Pa.C.S.A. §3323(g).
23 Pa.C.S.A. states:

(d.1) Death of a Party. In the event one party dies
during the course of divorce proceedings, no
decree of divorce has been entered and grounds
have been established as provided in subsection
(g), the parties’ economic rights and obligations
arising under the marriage shall be determined
under this part rather than under 20 Pa.C.S.

23 Pa.C.S.A. §3323(d.1). In §3301(a) divorce grounds are
established when:

The court adopts a report of the master or makes its
own findings that grounds for divorce exist.

23 Pa.C.S.A. §3323(g)(1).
Husband and Wife participated in a hearing to establish

grounds for their fault-based divorce. Husband died while
awaiting a recommendation from the Master. No recommen-
dation was ever entered, accordingly no recommendation
was ever adopted by this Court and the Court did not enter
its own findings on the fault grounds. The statute clearly
states that a recommendation must be adopted by the Court
for grounds to be established. No grounds were established
at the time of Husband’s death, resulting in an abatement of
the divorce proceedings.

BY THE COURT:
/s/Eaton, J.

Deborah Danko v. Richard Danko
Equitable Distribution—Alimony—Cornbleth

1. The parties were married for approximately thirty
years with two grown children and one minor child still
residing with wife in the marital residence. Husband is a
police officer; wife works in a school cafeteria. The trial
court distributed the marital estate equally as to the marital
residence and the husband’s pension with the balance
skewed in wife’s favor with a sixty/forty split.

2. The wife’s filing of her pretrial statement one day late
did not result in sanctions as no prejudice or unfair surprise
was shown.

3. The trial court took judicial notice of the estimated
costs of sale of real estate, including six percent realtor com-
mission, one-half of transfer stamps, and minor miscella-
neous expenses. A sale need not be intended, certain or
immediate. A claim for rental credit of the residence is with-
in the discretion of the trial court and it is not an abuse of
discretion to refuse to award housing costs so long as the
equitable distribution award as a whole is appropriate.

4. The trial court awarded the parties an equal share of
the marital residence because the distribution was deferred
until the parties’ youngest child completed high school.

5. The husband failed to produce current statements as to
certain of his investments with the trial court assessing sim-
ple interest on the amounts provided so as to arrive at a rea-
sonable albeit conservative trial date value.

6. Alimony was awarded as the wife established her need
through documentation showing her income and expenses.

(Christine Gale)

Mary Margaret Isabella for Plaintiff/Wife.
Lisa Marie Vari for Defendant/Husband.

No. FD 03-2925-001. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Family Division.

OPINION
Hertzberg, J., April 13, 2006—This Opinion explains our

award of equitable distribution of marital property and
alimony, since Plaintiff Richard Danko (Husband) has
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appealed from this award to the Superior Court.
Husband and Defendant Deborah Danko (Wife) were

married for nearly thirty years when Husband moved out of
the marital residence in February of 2003. Three children
were born of the marriage, with the two oldest being eman-
cipated and the youngest currently a sophomore in high
school. Wife served as the primary caretaker for all three
children, and all three still continue to live with her in the
marital residence. Husband became employed as a police-
man shortly after the parties married, and he currently holds
the position of Deputy Chief in a municipal police depart-
ment where his gross annual pay is approximately $85,000.
Wife works in the cafeteria of a local public school and
earned gross wages of approximately $14,000 in 2004.
Husband is fifty-four years old, and Wife is only a few
months younger than he.

Wife filed for spousal and child support one week after
the parties separated. Two years later, Husband filed for
divorce. The equitable distribution of property, alimony and
attorneys fee claims went to trial before the undersigned
Judge on November 9, 2005. On November 29, 2005, we
signed an Order awarding Wife sixty percent and Husband
forty percent of the marital property, except for the marital
residence and Husband’s pension, both of which we split
evenly between the parties. We also denied Wife’s claim for
attorney fees (her counsel at trial was Mary Margaret
Isabella, Esquire, for the appeal she changed counsel to
Barbara Shah, Esquire) and awarded her alimony of $400
per month until her receipt of payments from Husband’s
pension when he reaches the age of fifty-five.

We will now address each issue in the same order that
they appear in Husband’s Concise Statement of Matters
Complained of on Appeal.

Husband first complains that Wife’s Pre-Trial Statement
was filed late, and we should have prohibited Wife from tes-
tifying at the trial as a sanction. In the July 5, 2005 Order of
Court, we directed the parties to file pre-trial statements at
least fifteen days before trial, and by Consent Order, the par-
ties extended the deadline to five days before trial. Wife filed
her Pre-Trial Statement four days before trial, or, one day
late. For equitable distribution of marital property claims,
Pennsylvania Rule of Civil Procedure No. 1920.33(c) states
that “the court may make an appropriate” sanction if a party
“fails” to file a pre-trial statement. The Rule, however, does
not address a late filing. For civil jury trials. Pennsylvania
Rule of Civil Procedure No. 212.2(c) requires a determina-
tion by the trial judge “that unfair prejudice shall occur as a
result of non-compliance” with its pre-trial statement crite-
ria before imposing appropriate sanctions. This Rule also
does not address late filing. Although our July 5, 2005 Order
of Court states that “appropriate sanctions will be entered”
if pre-trial statements are not timely filed, we still have the
discretion to find it inappropriate to sanction Wife at all,
especially if no unfair prejudice results to Husband. See
Ghaner v. Bindi, 779 A.2d 585, (Pa.Super. 2001).

At the beginning of the trial, when Husband raised the
issue of Wife’s Pre-Trial Statement being filed one day late,
we declined to impose any sanction unless and until
Husband particularized prejudice or surprise during some
phase of the trial. Husband, in fact, failed to specify any
prejudice or surprise during the trial, or afterwards, in
either his Motion for Reconsideration or Concise Statement
of Matters Complained of on Appeal. Ironically. Husband’s
failure to comply with the pre-trial statement rule and order
was much more significant. Husband’s Pre-Trial Statement
failed to contain the report of his expert witness, an apprais-
er who provided an opinion of the fair market value of the
marital residence during the trial. Although Husband’s Pre-

Trial Statement valued the home at $152,000, Husband’s
appraiser utilized an “exterior only” appraisal dated one day
before the trial to opine that the fair market value of the res-
idence was $168,000. Wife made no objection to the testimo-
ny of Husband’s expert witness or to the admission of the
appraisal. Given all of these circumstances, we find it inap-
propriate to sanction Wife for this minor, inconsequential
hypertechnical transgression.

Husband next claims we were wrong to deduct the
expense of the sale of the residence without evidence of an
intention to sell it or testimony concerning potential expens-
es of sale. With both parties requesting the residence be
awarded to Wife, we did in fact award it to Wife on the con-
dition that she pay Husband fifty percent of its net value. We
accepted the $168,000 “drive-by” appraisal and subtracted
from it the stipulated mortgage balance of $44,188, a real
estate commission of six percent or $10,080, transfer stamps
of $1,890 and miscellaneous expenses of $350, leaving a net
value of $111,492. In 2004, a variety of provisions in the
Pennsylvania Divorce Code were amended, including the
addition of the following relevant factor for consideration in
the equitable division of marital property: “The expense of
sale, transfer or liquidation associated with a particular
asset, which expense need not be immediate and certain.” 23
Pa.C.S. §3502(a)(10.2). The Official Comment on the 2004
Amendment to 23 Pa.C.S. §3502(a) states: “New subsection
(a)(10.2) covers such expenses as brokerage commissions
and the transfer tax on the sale of a house.” Since the plain,
unambiguous meaning of new subsection (a)(10.2) is that
expenses of sale are relevant without a sale being immediate
and certain, Husband’s implicit argument that there must be
evidence of an intention to sell is, on its face, meritless. In
any event, Husband is incorrect concerning the evidence, as
Wife testified: “I would like to sell the home and split it…. I
would love to move out of that house… [but] I am not going
to move until I find something for my son. I have a son that
doesn’t want to move.” There also was evidence submitted
during the actual course of the trial concerning potential
costs of sale of the marital residence. It consisted of state-
ments by Wife’s counsel that a reasonable realty transfer tax
and realtor’s fee should be considered and that the costs of
the sale of the residence are something that is “general com-
mon knowledge.”

Based on statements made by Husband’s counsel at trial
and his Motion for Reconsideration, we believe his position
is that expert testimony is required to establish the expens-
es of the sale of a marital residence pursuant to 23 Pa. C.S.
§3502. We believe this may be an issue of first impression.
The transfer stamps or transfer tax expense of sale arises
from the municipality and school district where the resi-
dence is located and Pennsylvania legislation. “The ordi-
nances of municipal corporations of this Commonwealth
shall be judicially noticed.” 42 Pa. C.S. §6107(a). The
Commonwealth’s share of the transfer tax on real estate is
imposed by 72 P.S. §8102-C. With it customary in Western
Pennsylvania to split all transfer taxes between seller and
buyer, our figure of $1,890 represents one half of the total
transfer tax due on a $168,000 deed in the municipality
where the residence is located. In general, the judicial notice
provision found at Pennsylvania Rule of Evidence No. 201 is
also applicable to the real estate commission and miscella-
neous costs. “A judicially noticed fact must be one not sub-
ject to reasonable dispute in that it is either (1) generally
known within the territorial jurisdiction of the trial court or
(2) capable of accurate and ready determination by resort to
sources whose accuracy cannot reasonably be questioned.”
Pa. R.E. Rule 201(b). Realtor’s commissions and miscella-
neous expenses are generally known in Allegheny County
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and capable of accurate and ready determination from any
realtor or real estate organization based in the Pittsburgh
area. According to the West Penn Multi-List which tracks
area sales by realtors, in just the first quarter of the year
2005 there were 5,114 homes placed under agreement in
Allegheny County. Joyce Gannon, “Local Home Sales
Slump,” Pittsburgh Post-Gazette, April 25, 2005, available at
www.postgazette.com/pg/05105/488541.stm. Hence, we
would expect in just that quarter, 15,000 or more people
were parties to a real estate transaction involving realtor’s
commissions and miscellaneous expenses.

In this particular case, Husband’s own Pre-Trial
Statement contains an Exhibit F entitled “Statement of
Estimated Closing Costs for Sellers” from Northwood Realty
Services. This Exhibit from Husband’s Pre-Trial Statement
utilized the exact same six percent commission that we used
as an expense of sale and $475 in miscellaneous expenses, a
little more than the $350 amount we used. This is further
proof that these judicially noticed facts could readily be
determined from a source that cannot reasonably be ques-
tioned. This argument by Husband is made more disingenu-
ous by the availability to Husband of the expert opinion
claimed to be missing. Husband easily could have had the
appraiser who testified also provide costs of sale. It would be
onerous for us to require someone of modest means to hire
an expert witness to testify to facts widely known, particu-
larly when the opposing party already hired such an expert
but chose not to elicit the facts.

Husband’s next contention is that we should have award-
ed him a rental credit for the time period when he initially
vacated the marital residence until trial. Husband points out
that Wife was receiving additional child and spousal support
pursuant to a mortgage deviation under Pennsylvania Rule of
Civil Procedure No. 1910.16-6(e), and he had to rent an alter-
native residence. Husband’s expert witness testified that the
marital residence would have commanded $1,300 per month
rent, and Husband therefore contends we should have given
him a credit of $20,800 at equitable distribution for half of
this rent for thirty-two months. “…[W]hether the rental cred-
it is due and the amount thereof is within the sound discretion
of the court of common pleas.” Trembach v. Trembach, 615
A.2d 33, 37 (Pa.Super. 1992). “It is not an abuse of discretion
to refuse to award housing costs so long as the equitable dis-
tribution award as a whole is appropriate under the totality of
the circumstances.” Middleton v. Middleton, 744 A.2d 778,
787 (Pa.Super. 1999), citing Gaydos v. Gaydos, 693 A.2d 1368,
1378 (Pa.Super. 1997). To calculate a rental credit, the dispos-
sessed spouse receives one half of the fair rental value of the
marital home offset by one half of the payments made to
maintain the home, including debt service, by the spouse in
possession. Trembach, 615 A.2d at 37.

With respect to Husband’s payment of the mortgage devi-
ation even after the mortgage payments were reduced by
refinancing, Husband’s remedy was filing a Petition to
Modify support. His reluctance to do so may have arisen from
his greater salary increases during the separation, which off-
set elimination of the mortgage deviation. As far as
Husband’s payment for a separate residence, we see this as
one of the many detrimental but necessary consequences of
the separation and divorce. The expenses of the single eco-
nomic unit logically are less than those of two economic units.
In this case, Wife also had to pay housing expenses including
the debt service and maintenance costs which substantially
or entirely offset Husband’s $650 per month credit under the
formula in Trembach. Our decision not to award Husband
any rental credit also takes into account that the marital res-
idence was utilized during this time period as a home for the
parties’ minor child and two emancipated children.

Additionally, we observe that Husband benefited from a
$5,000 reduction in the balance of the mortgage due to Wife’s
debt service payments during this time period. The Superior
Court has sustained the denial of the rental credit in the face
of far more compelling arguments. See, e.g., Miller v. Miller,

744 A.2d 778 (Pa.Super. 1999) (denying rental credit to hus-
band where wife failed to pay the mortgage or taxes and fore-
closure was initiated); Middleton, 744 A.2d at 1378 (denying
rental credit to husband where husband paid a mortgage for
fourteen years as well as child and spousal support). Since
the equitable distribution as a whole is appropriate under the
circumstances of this case, we did not abuse our discretion by
denying Husband the rental credit.

Husband’s next contention is that we committed an error
by delaying distribution of his $55,746 (fifty percent) share
of the marital residence until September 1, 2008. Husband
claims this was in error because all assets were distributed
to Wife by means of an immediate distribution, we did not
consider any increased value to the residence during the
delay, we did not require Wife to pay Husband interest dur-
ing the delay, and we did not award Husband a rental credit
during this time period. The 2004 Amendments to the
Pennsylvania Divorce Code include the addition of the fol-
lowing sentence to the introductory language in the
Equitable division of marital property section: “The court
may consider each marital asset or group of assets independ-
ently and apply a different percentage to each marital asset
or group of assets.” 23 Pa.C.S. §3502(a). The Official
Comment on the intent of this provision is to “clarify current
statutory law to specifically authorize courts to consider
each marital asset independently in equitable distribution
and, in the appropriate case, to apply a different percentage
to each marital asset.” In consideration of such factors as the
lengthy term of the marriage (thirty years), the age of the
parties, Husband’s superior earning capacity, Wife’s role as
the primary caretaker of the parties’ three children during
the marriage, as well as after the marriage for their remain-
ing minor child, and Wife’s contribution to Husband’s
increased earning power, we started with a skewed distribu-
tion of the marital estate in favor of Wife, sixty percent to
forty percent. With Wife likely to sell the marital residence
to pay Husband his share and the parties’ minor son wishing
to remain in the home as long as possible, we thought it best
to tailor our award to avoid additional unnecessary disrup-
tions in this young man’s life. We did so by allowing Wife to
defer distribution of Husband’s share of the marital resi-
dence until a few months following their minor son’s antici-
pated graduation from high school. We utilized the authori-
zation from the 2004 Divorce Code Amendment to
compensate Husband for the interest on his share of the
marital residence and/or the home’s increase in value by
applying a higher percentage to the home for an award to
him of fifty percent or $55,746. At our starting point of forty
percent of the marital estate, Husband would have received
$44,597. He, therefore, is receiving an additional $11,149 to
adjust for this delayed distribution.

Although it is true that most of the assets awarded to Wife
were by means of an immediate distribution, Husband also
received immediate distribution of most of the other marital
assets, including $24,534 from his annuity and $23,658 from
his IRA. The delay in distribution of the home is a conse-
quence of the nature of the asset (this also applies to pen-
sions). It is not as liquid as a savings account, publicly trad-
ed stock or other investments since its acquisition and use
involve, in addition to a tangible investment, numerous other
intangibles. With respect to Husband’s claim for a rental
credit from trial until receipt of the $55,746, Husband is
attempting to “double dip.” We believe our fifty percent-fifty
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percent award adequately compensates him for all interest,
rental earnings and/or increase in value of this asset.

Husband’s next contention is that we arbitrarily assigned
a value of $500 to a ladder and police figurines in Wife’s pos-
session that we awarded to Husband. This argument is
premised on faulty assumptions concerning our equitable
distribution award. Husband claimed the value of all marital
personalty was $11,085, with Wife possessing personalty val-
ued at $10,350 and Husband at $735. When we awarded the
ladder and figurines to Husband and valued his personalty at
$1,235 and Wife’s at $9,850, Husband assumed we had sim-
ply valued these items at $500. We instead based our valua-
tion of the personalty in Husband’s possession on his admis-
sion during cross-examination that he had not accounted for
the fact that a newer chair he valued at $50-$75 was pur-
chased for $600-$700, and that he also possessed a $350
watch, several pendants and several diamond rings. We
reduced our valuation of Wife’s personalty by $500 to reflect
our finding of its true overall value. With no testimony con-
cerning the value of the figurines and ladder, we found them
to be of purely sentimental value and gave them a fair mar-
ket value of $0.

Husband’s next claim of an error in our equitable distri-
bution award is our finding that his Greater Beneficial Union
Annuity with a stipulated date of separation value of $77,415
was actually worth $86,398 to the marital estate. Husband
argues this was wrong because there was no testimony
except the $77,415 date of separation stipulated value,
Husband continued to contribute to the annuity after the
separation, and all other marital assets were valued at sepa-
ration without subsequent value increases or decreases. The
Superior Court has determined that trial court discretion in
selecting the valuation date has diminished and “that a valu-
ation date reasonably proximate to the date of distribution
normally should be utilized.” Nagle v. Nagle, 799 A.2d 812,
820 (Pa.Super. 2002). Under limited circumstances, confined
to a situation where one spouse disposes of assets or has con-
trol over their value, the date of separation may be used as
the valuation date. Id., 820-21. The situation in our case pro-
vides neither of these circumstances since we are dealing
with a typical investment vehicle, an annuity, in the control
of a third party financial institution. The only problem deter-
mining the exact date of distribution or date of trial value
was caused by Husband’s failure to produce statements that
would show contributions and interest earned from separa-
tion to the date of trial. However, we were able to analyze the
December 31, 2002 Annuity Statement Husband introduced
into evidence to calculate a more fair and just value. The
December 31, 2002 Annuity Statement showed the effective
yield of interest fluctuated between 5.548% and 5.918% dur-
ing the course of 2002, the interest earnings for 2002 totaled
$4,236, and the balance of the account on December 31, 2002
was $77,414.91. Even though it was Husband’s nondisclosure
that required additional calculations, to protect him from
overvaluing the asset, we used simple interest (interest actu-
ally is compounded daily) of four percent from December
31, 2002 to the date of trial to determine the Annuity’s
Marital value of $86,398. In Husband’s Motion for
Reconsideration presented three weeks after our award, he
did not allege that we had overvalued the annuity or attach
the missing statements. He simply argued then, as he does
now, that there was no evidence introduced of the annuity’s
value as of the date of trial. We have explained above how
we, in fact, were able to use the single piece of evidence on
this annuity (Exhibit K) to determine a just and fair date of
trial value under the circumstances.

As set forth above, we did not add any post separation
contributions to the annuity. We added only simple interest

of four percent. Therefore, if Husband in fact contributed to
the annuity after separation, the actual value of the annuity
would have been greater than $86,398 from these nonmarital
contributions, which our award allowed Husband to retain.
Husband’s claim that all other assets were valued at date of
separation is spurious. The marital residence was valued the
day before trial, the mortgage balance was valued as of trial,
and Wife’s GBU IRA was valued as of December 31, 2004.
What all of these assets have in common is Husband antici-
pated they would be awarded to Wife, and they in fact were
awarded to her. By using date of separation and necessarily
lower values for the assets Husband anticipated would be
awarded to him (including an IRA valued at $23,658 as of
December 31, 2002), he deflated the true value of these
assets when they in fact were awarded to him. Other than the
largest GBU Annuity, these values were either stipulated to
or not opposed by Wife. Husband therefore gained in the dis-
tribution in ways not reflected on the face of our award.

Husband’s next claim of error is that we incorrectly dis-
tributed the parties’ pensions because we did not set forth
values for either of them, we deferred distribution of
Husband’s pension but permitted an immediate offset of
Wife’s, and we effectively awarded Wife seventy-three per-
cent of the retirement assets.

At the beginning of the trial in this case, before any wit-
ness testified, counsel for Husband stated:

I believe that there are a number of assets that we
can stipulate to their values, and I have prepared a
stipulation of fact. I don’t believe that counsel is
disputing any of them. Her client simply will not
acknowledge her signature on this form. So maybe
if I can go down the list and indicate what we
believe our values are and our evidence will show,
counsel can indicate whether or not she has any
evidence to oppose those numbers.

Counsel for Wife then proceeded to agree to, among other
things, a marital value for Husband’s pension of $163,020
and for Wife’s pension of $40,420. Then, near the conclusion
of the trial, after counsel for Husband and Wife were given a
moment to confer, counsel for Husband stated: “Ms. Isabella
and I have agreed…we would like to not have to get into
QDROs with regard to the police pension….” Additional dis-
cussion between counsel and the Court then ensued with the
term “QDRO” being mentioned several times, which
prompted Wife to say “Can I ask what a QDRO is?” When the
Court made a brief explanation of the effect of a QDRO, Wife
said “That’s what I want…. Realistically, I cannot live on
lump sums, they will be gone. That’s why I don’t know what
QDROs is, and if it’s what you just take fifty percent of his at
the time, that’s what I wanted, like a paycheck.” After the
trial ended, as we sought the most just and fair division of
marital property, we considered Wife’s request for a
deferred distribution of Husband’s pension. We reviewed the
exhibits concerning the parties’ pensions and were shocked
at what we discovered. Husband’s counsel stated to the
undersigned Judge, with respect to the parties’ pension val-
ues: “What we have done is we have done a similar thing
with both witnesses. We took their present statement values
and used them….” In Husband’s Motion for Reconsideration,
his counsel wrote “the statements of present value from the
date of separation for both pensions formed the basis of both
counsels’ stipulated values for Husband’s and Wife’s pen-
sions,” and three times set forth that the two pensions were
“apples to apples” comparisons. The pension exhibits dis-
close these representations to be incorrect. Wife’s pension
valuation of $40,420 was its present value, but Husband’s
pension value was not. Husband’s pension valuation instead
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was the amount of his employee contributions, which result-
ed in his pension being undervalued in the stipulation by
$288,000 (his present value was $450,990 after reduction for
nonparticipation in Social Security pursuant to Cornbleth v.

Cornbleth, 580 A.2d 369, 397 (Pa.Super. 1990)). In Keller v.

Keller, 760 A.2d 22 (Pa.Super. 2000), the Superior Court
reviewed remarkably similar facts and reversed a trial court
that relied on a statement of employee pension contributions
rather than present value because the contributions under-
valued the pension by at least $250,000. Id. With defined
benefit pensions plans, the “amount of contributions is unre-
lated to the benefit itself.” Elizabeth Barker Brandt,
Valuation, Allocation, and Distribution of Retirement Plans

at Divorce: Where are We?, 35 Fam. L.Q. 469 (2001). A court
need not accept a stipulation if there is fraud, overreaching
or mistake by a party. See Lyall v. Lyall, 361 A.2d 367, 369
(Pa. Super. 1976). Therefore, we obviously need not use the
$163,020 “present statement value” from Husband’s counsel.
We instead avoided valuing either pension by awarding Wife
one-hundred percent of her pension and fifty percent of
Husband’s pension on a deferred basis under 23 Pa. C.S.
§3501(c)(1), with installment payments to Wife from
Husband’s pension beginning at Husband’s fifty-fifth birth-
day. If the parties are not able to reach agreement as to the
terms of a QDRO pursuant to the formula set forth in 23 Pa.
C.S. §3501(c)(1) (another of the 2004 Divorce Code
Amendments), our award allows either party to obtain a
hearing before us on such a dispute. Although Husband
argues it was error not to state values for each pension, the
Superior Court in Keller determined that “deferred distribu-
tion eliminates the need to establish a present value of the
marital portion of the retirement benefit….” 760 A.2d 22 at
27. Other reasons for our decision to award Wife a deferred
distribution of Husband’s pension include Wife’s age, her
limited earning capacity and “the parties lack sufficient
assets to offset the marital value of the pension.” Demarco v.

Demarco, 787 A.2d 1072, 1077 (Pa.Super. 2001); accord

Keller, 760 A.2d at 26-7.
Husband argues that our award of one-hundred percent of

Wife’s pension to her but fifty percent of Husband’s to him
was incorrect because it allowed Wife, but not Husband, “an
immediate offset of her pension.” The immediate offset
method of distributing a pension involves obtaining the pres-
ent value of the participating spouse’s pension and offsetting
it by distributing other marital property (usually capable of
immediate liquidation) or ordering payment to the nonpartic-
ipating spouse. See Miller v. Miller, 577 A.2d 205, 208-09
(Pa.Super. 1990). Rather than using a present value and offset-
ting Wife’s pension against an asset capable of immediate liq-
uidation, we looked to her monthly pension benefit and offset
it against Husband’s monthly pension benefit. As was done
with the marital residence, we find it appropriate to apply a
different percentage to the pensions than the sixty percent to
Wife and forty percent to Husband found in much of our dis-
tribution scheme. First, we consider that Wife’s pension ben-
efit of $187 per month, when compared with Husband’s pen-
sion benefit of $3,622 per month, is just barely significant.
Second, we consider that Husband’s employment is exempt
from Social Security, which may require reduction in the
value of his pension pursuant to Cornbleth, 580 A.2d 369
(1990). Husband argued the application of Cornbleth in his
Pre-Trial Statement (his Pre-Trial valued this pension with
the Cornbleth reduction at $450,990, but at trial after obtain-
ing the stipulated value of $163,020, which we find was incor-
rect, Husband withdrew his Cornbleth reduction). The
Cornbleth decision involved spouses with nearly identical
pensions and a husband exempt from Social Security.
Subsequently, the Superior Court held the Cornbleth pension

reduction inapplicable to a case where the husband earned an
annual salary of $85,000 from the postal service (Social
Security exempt) and the wife had minimal employment dur-
ing the marriage. McClain v. McClain, 693 A.2d 1355
(Pa.Super. 1997). Our case is much closer to McClain than
Cornbleth, and we also point out that Husband in our case may
be eligible for divorced spouse Social Security benefits
derived from Wife’s Social Security contributions (Mr.
Cornbleth was under the federal Civil Service Retirement
System, which decreased his pension benefits by any eligibil-
ity for Social Security). 42 U.S.C. §§402(b) and 416(d). We also
are concerned that the case of Schneeman v. Schneeman, 615
A.2d 1369 (Pa.Super. 1992), has led pension valuators to a
mechanical reduction of what would have been paid into
Social Security at the exempt employee’s income level, which
in our case perpetuates the disparities in the parties’ earnings.
Some consideration also ought to be given to reduction by an
amount equal to what Wife actually paid into Social Security.
Thus, we consider both the impact of Husband’s exemption
from Social Security and the minimal benefits payable to Wife
from her pension by awarding Wife one-hundred percent of
her pension and increasing Husband’s share of his pension
from forty percent to fifty percent.

Husband’s final argument concerning the pensions is a
claim that Wife was effectively awarded seventy-three per-
cent of the retirement assets. Since this argument is
premised upon the $163,020 valuation of Husband’s pension
that we rejected (the argument also is premised upon the
$77,415 value of the annuity that we also rejected), we need
not address it.

Husband’s final allegation of error is the alimony award.
He claims that Wife should not receive any alimony because
she provided no evidence of her income and expenses, and
we failed to consider the additional income to Wife’s house-
hold provided by the two emancipated children. Although not
detailed, there was evidence at the trial that Wife is a cafete-
ria employee in a local school with actual wages paid based
on the school calendar (she is not paid during summer or hol-
iday school vacation days), and Husband’s Pre-Trial
Statement contained Wife’s 2004 Form W-2 (Exhibit A) with
gross earnings of $13,766. Wife’s Pre-Trial Statement, consis-
tent with our July 5, 2005 Order scheduling the trial, con-
tained both a calculation of Wife’s net monthly income and
current expenses. In discussions on the record with counsel
during the trial, we specifically mentioned that we were
going to utilize this information relative to the alimony claim.

With respect to Husband’s allegation that we should have
considered the income of the two emancipated children in
Wife’s household, Wife testified that her only income was
support paid to her by Husband and her pay from working in
the school cafeteria. In addition, there was no testimony or
other evidence from which we could even infer that the
emancipated children are employed. If the Pennsylvania
support guidelines were to be applied to Wife’s alimony,
“other income in the household” is a factor to be considered
for deviating from the guidelines. Pa. R.C.P. No. 1910.16-
5(b)(3). However, consideration must be given to all the fac-
tors mentioned for justifying a deviation, and one factor
alone will not necessarily dictate a guideline deviation
unless special needs or circumstances make the guideline
amount unjust or inappropriate. Ball v. Minnick, 648 A.2d
1192, 1196 (Pa. 1994). In any event, alimony need not be cal-
culated pursuant to the support guidelines. Pa. R.C.P. No.
1910.1; 23 Pa.C.S.§3701. We find that Wife needs an addition-
al $400 per month until she begins receiving her share of
Husband’s pension when he reaches fifty-five. With
Husband currently earning $85,000 per year, this is a mod-
est award in terms of amount and duration. See Edelstein v.
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Edelstein, 582 A.2d 1074 (Pa.Super. 1991) (awarding alimo-
ny of $4,000 per month for ten years on top of child support);
Miller, 577 A.2d 205 (awarding alimony of $1,400 per month
for thirty months after a ten year marriage); and Baker v.

Baker, 624 A.2d 655 (Pa.Super. 1993) (reversing the denial of
alimony after dissolution of a thirty year marriage).

BY THE COURT:
/s/Hertzberg, J.

Commonwealth of Pennsylvania v.
Michael Ingram

Criminal Law—Identity of Confidential Informant

1. There is no fixed rule in the Commonwealth regarding
the disclosure of the identity of a confidential informant.

2. The Commonwealth holds a qualified privilege to pre-
serve the confidentiality of an informant’s identity.

3. In order to obtain production of a confidential inform-
ant, a defendant must show “some good faith basis in fact to
believe that a police officer-affiant willfully has included
misstatements of fact in an affidavit of probable cause which
misrepresents either the existence of the informant or the
information conveyed by the informant; that without the
informant’s information there would not have been probable
cause; and that production of the informant is the only way
in which the Defendant can substantiate his claim.”
Commonwealth v. Brown, 836 A.2d 989, (Pa.Super. 2003).

(Shannon F. Barkley)

Ilan Zur for the Commonwealth.
Kirk Henderson for Defendant.

No. CC 200312731. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Zottola, J., July 5, 2006—On July 15, 2005, following a

non-jury trial, the Defendant, Michael Ingram, was convict-
ed at CC200312731 of possession with intent to deliver
cocaine and possession of marijuana. On July 29, 2005 the
Defendant was sentenced to a guideline length sentence of
29–58 months. The Defendant filed a timely appeal.

Pursuant to Pa.R.A.P. 1925(b), the Defendant filed the fol-
lowing allegations of error:

1. Whether the court erred when it did not compel
the Commonwealth to disclose its alleged confiden-
tial informant.

2. Whether the court erred when it did not permit
the Defendant to question Officer Sullivan regard-
ing when the alleged confidential informant said he
or she was in the motel room of the Defendant.

The facts of the case can be summarized as follows:
On July 23, 2003, sometime after 5:00 pm, Detective

Sullivan, a narcotics detective with the Allegheny County
Police Department, spoke with a confidential informant (CI)
who informed him that the Defendant was selling crack from
the EconoLodge motel in Kennedy Township. (T.T., p. 16)1

The CI told Detective Sullivan that he/she had been in the
Defendant’s motel room within the past forty eight hours and
had observed him in the possession of a quantity of crack
cocaine that he was offering for sale. (Aff. p. 1)2 The CI knew
the substance was crack cocaine from personal experience

and stated that when he/she left the room, the Defendant was
still in the possession of the quantity of crack cocaine. The CI
who provided the information to Detective Sullivan had pro-
vided reliable information in the past, which led to the arrest
and conviction of C. Thompson in 1999 for VCSDDCA, and
the more recent arrest of L. Taylor in 2003 for VCSCCCA.
(Aff. p. 1)

At around 7:00 pm on July 23, 2003, Detective Sullivan
secured a search warrant for room 329 of the EconoLodge
and the Defendant’s person, based on the information pro-
vided by the reliable confidential informant. The search
warrant was executed and detectives found 8.21 grams of
crack cocaine on the Defendant and individual bags of mar-
ijuana totaling 30.49 grams which Defendant admitted was
his. (T.T., p. 19)3

On October 22, 2004, there was a hearing to compel the
Commonwealth to disclose the identity of the CI. It was stip-
ulated that Defendant checked into room 329 of the
EconoLodge at approximately 3:01 pm on July 23, 2003.
(T.T., p. 24)4 Defendant’s contention was that the CI misled
or misrepresented information to police and that the
Defendant was not in the presence of the CI (T.T., p. 7-9)
Detective Sullivan testified that the CI told him that they
were in the presence of the Defendant within the past forty
eight hours. (T.T., p. 15) Defendant was not allowed to ques-
tion Detective Sullivan regarding the exact time that the CI
was in the presence of the Defendant. The motion to disclose
the confidential informant was denied.

There is no fixed rule in the Commonwealth regarding
disclosure of the identity of a confidential informant.
Commonwealth v. Belenky, 777 A.2d 483, 488 (Pa.Super.
2001). A court confronted with a pre-trial request for disclo-
sure of a confidential informant’s identity must balance the
public interest in protecting the flow of information against
the defendant’s right to prepare his defense. Id. at 488. The
balance is initially weighted toward the Commonwealth,
which holds a qualified privilege to preserve the confiden-
tiality of their informant’s identities. Id. This privilege is rec-
ognized as a vital public interest and necessary to ensure the
safety of confidential informants. Commonwealth v.

Bonasorte, 486 A.2d 1361, 1372 (Pa.Super. 1984).
A defendant may obtain production of a confidential

informant at a suppression hearing if he can show that such
production is material to his defense and the request is rea-
sonable. Commonwealth v. Brown, 836 A.2d 989, 993
(Pa.Super. 2003). Specifically, a defendant must show “some
good faith basis in fact to believe that a police officer-affiant
willfully has included misstatements of facts in an affidavit
of probable cause which misrepresents either the existence
of the informant or the information conveyed by the inform-
ant; that without the informant’s information there would not
have been probable cause; and that production of the inform-
ant is the only way in which the Defendant can substantiate
his claim.” Id. at 993. A defendant must produce evidence
that amounts to more than a “bald assertion” that the CI does
not exist or that the affiant misrepresented information pro-
vided by the CI. Bonasorte, 486 A.2d at 1374. After such a
showing is made, the decision to order the production of the
confidential informant is still within the discretion of the
court. Id.

In the present case, Defendant failed to demonstrate that
disclosure was both material to his defense and reasonable
under the circumstances. Defendant did not put forth any
evidence to show that the police officer-affiant willfully
included misstatements of fact in the affidavit of probable
cause. Defendant’s only evidence is his own assertion that he
was not in the motel room with the CI during the forty eight
hour time frame provided by the affidavit of probable cause.
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This is nothing more than the type of “bald assertion” that
trial courts may discount when deciding whether to force the
disclosure of a CI.

In the alternative, even if disclosure was material to
Defendant’s case, the court can still withhold the identity of
the informant. The CI in the present case had provided reli-
able information to police that led to the arrests of two other
people. Officer Sullivan testified that there was no doubt in
his mind that a CI could be harmed or killed if their identity
was revealed and one of the people they helped convict
found out who they were. (T.T., p. 22)

Next, Defendant alleges that the Trial Court erred by not
allowing Officer Sullivan to testify regarding the exact time
the CI was in Defendant’s motel room. “The admission of
evidence is a matter vested within the sound discretion of
the trial court, and such a decision shall be reversed only
upon a showing that the trial court abused its discretion.”
Commonwealth v. Reid, 811 A.2d 530 (Pa.Super. 2002).

Defendant wanted to show that the CI was mistaken or
had lied. Officer Sullivan testified that the CI had been in the
Defendant’s presence within forty eight hours before. Since
Officer Sullivan received the call from the CI shortly after
5:00 pm on July 23, the CI was essentially saying that they
were in the presence of the Defendant at some time between
approximately 5:00 pm on July 21 and 5:00 pm on July 23.
Defendant had the opportunity to provide the court with
motel records from the previous days, which would have
shown that he was not in the motel anytime before July 23 at
3:01 pm. He did not produce any such records. Even if the
records were produced, there was still a time frame of at
least two hours where the CI could have been in the presence
of the Defendant.

Based on the foregoing, Defendant’s issues raised as mat-
ters complained of on appeal are found to be without merit.

BY THE COURT:
/s/Zottola, J.

1 Motion Hearing Transcript from October 22, 2004

2 Affidavit of Probable Cause, July 23, 2003

3 Trial Transcript from July 15, 2005

4 Motion Hearing Transcript from October 22, 2004

Commonwealth of Pennsylvania v.
Robert J. Earley

Criminal Law—Credit for Time Served During House Arrest

1. In determining whether a person has spent time in cus-
tody, it is necessary to examine the extent of control exer-
cised by those in authority. Commonwealth v. Chiappini, 782
A.2d 490, 501 (Pa. 2001).

2. House arrest is a form of intermediate punishment, not
total confinement, and therefore any time served on house
arrest may not be credited towards a mandatory minimum
sentence. Commonwealth v. Stevenson, 850 A.2d 1268
(Pa.Super. 2004). Adopted by the Pennsylvania Supreme
Court in Commonwealth v. Kyle, 874 A.2d 12 (Pa. 2005).

3. Where law at time that criminal defendant was placed
under house arrest allowed Defendant potential credit for
time served during house arrest, the equities lie in favor of
granting Defendant credit for his period of house arrest.

(Shannon F. Barkley)

Dan Fitzsimmons for the Commonwealth.
Frank Reilly for Defendant.

No. CC 200403136. In the Court of Common Pleas of
Allegheny, Pennsylvania, Criminal Division.

OPINION
McDaniel, A.J., July 5, 2006—The Commonwealth has

appealed from this Court’s Order of September 13, 2005,
denying its Motion for Reconsideration of Sentence. A
review of the record reveals that the Commonwealth’s alle-
gation of error lacks merit, and, therefore, this Court’s Order
must be affirmed.

The Defendant was charged with a single count of
Criminal Homicide.1 Following a nonjury trial, the Defendant
was adjudged guilty of voluntary manslaughter. The
Commonwealth sought imposition of the mandatory minimum
sentence of five (5) years pursuant to 42 Pa.C.S.A. §9712(a). At
a sentencing hearing on August 30, 2005, this Court imposed
the mandatory minimum sentence, and sentenced the
Defendant to a term of imprisonment of five (5) to ten (10)
years. This Court credited the Defendant with time served
during pre-trial incarceration, which included the time period
of March 23, 2004 to August 30, 2005 in which the Defendant
was on house arrest and subject to electric monitoring.

The Commonwealth sought reconsideration of the sen-
tence insofar as it objected to the allowance of credit for the
time served on house arrest with electric monitoring. A hear-
ing was held on the Commonwealth’s Motion for
Reconsideration on September 13, 2005. At that time, the
Defendant presented the testimony of Timothy Bann, the
Defendant’s probation officer at the Electronic Monitoring
Unit of Allegheny County Adult Probation. Mr. Bann testified
that during his term of electric monitoring, the Defendant
was not permitted work-release and only left his home 17
times in 550 days for approved outings such as court appear-
ances and meetings with his attorney. At the conclusion of the
hearing, this Court denied the Commonwealth’s Motion for
Reconsideration. This appeal followed.

The Commonwealth now argues that this Court erred in
crediting the Defendant with the time spent on house arrest
in light of our Supreme Court’s decision in Commonwealth v.

Kyle, 874 A.2d 12 (Pa. 2005) and the Superior Court’s deci-
sion in Commonwealth v. Stevenson, 850 A.2d 1268
(Pa.Super. 2004). However, as the Defendant’s placement on
house arrest pre-dated these decisions, the Commonwealth’s
reliance on them in this situation is misplaced.

The issue of whether a defendant is entitled to credit for
pre-trial house arrest was first addressed by the
Pennsylvania Supreme Court in Commonwealth v.

Chiappini, 782 A.2d 490 (Pa. 2001). In Chiappini, the
Defendant was charged with arson and other charges relat-
ing to a fire at his own home. The Defendant was placed on
house arrest with electric monitoring prior to trial, and he
remained in that program during his first trial, then while
awaiting a second trial after his Post-Trial Motion was grant-
ed and a new trial was ordered. At sentencing, the trial court
granted the Defendant credit for the time served on house
arrest, and the Commonwealth appealed. The Superior Court
affirmed the trial court’s decision.

In a plurality opinion authored by Justice Zappala, the
Supreme Court addressed the specific question of whether
the time spent in home confinement constituted “time spent
in custody.” The Court recognized that “in determining
whether a person has spent time in custody, it is necessary to
examine the extent of control exercised by those in authori-
ty.” Commonwealth v. Chiappini, 782 A.2d 490, 501 (Pa.
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2001). The Court looked to the specifics of the monitoring pro-
gram to which the defendant was subject, and concluded that
the defendant was required to wear a wrist bracelet, his phone
was monitored, he was subject to random home visits and tele-
phone calls and home detention staff members were permitted
to enter his residence at any time. Upon its examination, the
Supreme Court concluded that “this home confinement/elec-
tronic monitoring program provided sufficient restraints on
his liberty to constitute time spent in custody….” Id.

This issue next came to the courts’ attention in
Commonwealth v. Vanskiver, 819 A.2d 69 (Pa.Super. 2003).
In that case, the Superior Court expanded on Chiappini, and
held that the court should “examine the rules and regula-
tions of each program on a case-by-case basis by considering
the extent of control exercised by those in authority and the
restraints and limitations on the freedom of the individual
seeking credit for time served.” Commonwealth v.

Vanskiver, 819 A.2d 69, 77 (Pa.Super. 2003).
The next decision of note is the aforementioned

Commonwealth v. Stevenson, 850 A.2d 1268 (Pa.Super.
2004), upon which the Commonwealth relies. In Stevenson,
the Superior Court declined to follow the previous decisions
in Chiappini and Vanskiver, and concluded that house arrest
was a form of intermediate punishment, not total confine-
ment, and therefore any time served on house arrest may not
be credited towards a mandatory minimum sentence.

Commonwealth v. Stevenson, 850 A.2d 1268, 1272
(Pa.Super. 2004). This decision was later adopted by the
Pennsylvania Supreme Court in Commonwealth v. Kyle, 874
A.2d 12 (Pa. 2005).

The Commonwealth relies on the holdings of Stevenson

and Kyle in support of its position that the Defendant is not
entitled to credit for his pre-trial house arrest. However, the
Commonwealth fails to take into account that the Defendant
was placed on house arrest on March 23, 2004, prior to either
decision. At the time of the Defendant’s placement on house
arrest with electronic monitoring, the law regarding credit
for pre-trial house arrest was controlled by the Chiappini

and Vanskiver cases, which allowed for credit on a case-by-
case basis.

As noted above, at the Reconsideration hearing, the
Defendant presented testimony from his probation officer
who indicated he was subject to strict monitoring and was not
permitted to leave his home except for court appearances and
meetings with his attorney. He was not given work release.
Also, at the time of his placement on house arrest, he was
advised that it was possible, although not guaranteed, that he
would receive credit for the time, at this Court’s discretion.

The equities in this case clearly lie in favor of granting
the Defendant credit for his period of house arrest. At the
time of his placement, the law allowed credit to be given on
a case-by-case basis. This Court is satisfied that the condi-
tions of the Defendant’s home confinement were strict
enough to constitute credit pursuant to Chiappini and
Vanskiver. Although those cases have since been overruled,
they constituted the law in effect at the time of the
Defendant’s placement on house arrest. Any application of
the Stevenson and Kyle cases would a retroactive limitation
on his rights, and must not be permitted.

Accordingly, for the above reasons of fact and law, this
Court’s Order of September 13, 2005, denying the
Commonwealth’s Motion for Reconsideration of Sentence
should be affirmed.

BY THE COURT:
/s/McDaniel, J.

July 5, 2006

1 18 Pa.C.S.A. §2501

Commonwealth of Pennsylvania v.
Eugene Randolph

Suppression of Evidence—Reasonable Suspicion to Seize

Defendant—Anonymous Informant

1. Police received anonymous report that shots had been
fired and three black males were seen leaving Building 28
and heading toward Building 30 of housing complex. Police
arrived shortly thereafter and began questioning individuals
standing near buildings. Police officer testified that he
noticed Defendant “tucking” something into his waistband.
Officer asked Defendant to take his hand out of his pockets.
Defendant refused. Officer began pat down of Defendant.
Defendant ran away and threw gun into dumpster. Officer’s
written report did not mention having seen Defendant
“tuck’’ something into waistband.

2. Informant’s claim cannot be basis for stop and frisk
unless it is supplemented by “articulable facts which sup-
port the reasonable suspicion.” Written police report listed
no such articulable factors. Thus, all evidence relating to
gun was suppressed.

(William F. Barker)

Robert J. Heisler, Jr. for the Commonwealth.
Patrick K. Nightingale for Defendant.

CC No. 200218108. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Zottola, J., July 14, 2006—On March 3, 2006 this Court

granted defendant’s motion to suppress evidence. The
Commonwealth filed a motion to reconsider, which was
denied on March 17, 2006. The Commonwealth has filed a
timely appeal to the Superior Court.

Pursuant to Pa.R.A.P. 1925(b), the Commonwealth files
the following allegation of error:

1. Whether the Trial Court erred by granting defen-
dant’s motion to suppress?

The facts of the case are summarized below:
On November 20, 2002, City of McKeesport officers

responded to a broadcast signaling them to respond to
Crawford Village where a caller reported hearing 5 or 6
shots fired. The anonymous tipster reported a description of
3 black males seen leaving the area around the 28 building
of the complex heading toward the 30 building. No further
details or descriptions were provided. The officers arrived
minutes after the airing of the report, including Officer Stitt.
He was the officer who effectuated the search and subse-
quent seizure of the firearm on the person of defendant,
Eugene Randolph. When Officer Stitt arrived at Crawford
Village his attention became focused on the defendant.
Another officer at the scene was questioning a man who was
with the defendant. Officer Stitt testified that after observing
the defendant “tucking” something in his waistband he
decided to exit his vehicle. The officer testified at the sup-
pression hearing that he could not make out what the defen-
dant “tucked” into his waistband. He further testified that he
asked the defendant to remove his hands from his pockets.
When the defendant did not comply the officer attempted to
pat him down against the police vehicle when a scuffle
ensued. The scuffle started after the other officer found a
gun on the man he was questioning. The defendant broke
loose and discarded the firearm into a nearby dumpster.
After the defendant was apprehended, Officer Kurzawski of
the McKeesport Police Department drafted a report depict-
ing the incident. There was no mention of Officer Stitt
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observing the defendant tucking anything into his waist-
band. Nor was there any mention in the affidavit of probable
cause regarding Officer Stitt observing the defendant tuck-
ing something into his waistband.

The Constitution of the United States affords our citizens
a basic set of fundamental rights. One of the most basic of
those rights is set forth in the Fourth Amendment, “The right
of the people to be secure in their persons, houses, papers,
and effects, against unreasonable searches and seizures,
shall not be violated.”

U.S. Constitution, Amendment IV. The fundamental
premise underlying the Fourth Amendment is that police
must have justification before they conduct a search or
seizure. If contraband or evidence of a crime is found it will
not justify a search after the fact.

The landmark decision in Terry v. Ohio, held that police
are authorized under the Fourth Amendment to stop and
temporarily detain citizens short of an arrest when they can
point to “specific and articulable facts” causing them to have
a reasonable suspicion that “criminal activity may be afoot.”
Commonwealth v. Hawkins, 547 Pa. 652, 655 (Pa. 1997) cit-
ing Terry v. Ohio, 392 U.S. 1, 21 (1968). The court in Terry

was faced with the issue of whether a police officer had a
reasonable suspicion that defendant was going to commit a
criminal act, when the officer observed the defendant “cas-
ing” a store. The Supreme Court ultimately upheld the con-
viction while coining the phrase, The Terry Stop.

The Court in Commonwealth v. Albert stated, “To deter-
mine whether reasonable suspicion exists, a court must
examine several factors, including the informant’s reliabili-
ty, veracity, and basis of knowledge, as well as whether the
information supplied to police contained ‘specific and artic-
ulable facts’ that would lead the police to believe that crimi-
nal activity may be afoot.” Commonwealth v. Albert, 767 A.2d
549 (Pa.Super. 2001) citing Commonwealth v. Hayward, 756
A.2d 23, 27 (Pa.Super. 2000). The Albert court ruled that
police officers lacked reasonable suspicion to seize defen-
dant based on informant’s tip that two people were shooting
guns, even though informant gave his name to police.
Commonwealth v. Albert, 756 A.2d 23 (Pa.Super. 2000).

According to the Albert court we must examine the infor-
mant’s reliability. There is no independent basis for examin-
ing the informant’s reliability in this case because the “tip”
came from an anonymous caller. It is established law in this
State that “a stop and frisk may be supported by a police
radio bulletin only if evidence is offered at the suppression
hearing establishing the articulable facts which support the
reasonable suspicion.” Commonwealth v. Hawkins, 547 Pa.
652 (Pa. 1997) citing Commonwealth v. Queen, 536 Pa. 315,
320 (Pa. 1994).

Officer Stitt testified at the suppression hearing that the
initial suspicion came when the defendant was observed
tucking something into his waistband. He further stated that
he only saw the object for a split second and that he was
unable to identify it. The officer lacks articulable facts that
give rise to a reasonable suspicion that the defendant was
engaged in criminal activity. The defendant was outdoors in
a small group when the officers approached. None of the
men were engaged in any criminal misconduct.

The Commonwealth cites Commonwealth v. Stevenson in
their 1925(b) statement to be considered on appeal.
Commonwealth v. Stevenson, 894 A.2d 759 (Pa.Super. 2006).
However, this case does not offer any insight into the current
matter as the facts and circumstances are dissimilar. The
relevant facts of the case are as follows: Around 1:30 am,
appellant and uniformed police officers were both inside a
convenience store making purchases. One of the officers
observed the bulging outline of a handgun in a front coat

pocket and noticed that the pocket where the handgun was
located was hanging lower than the other pocket. The officer
surmised the situation based on training he received with
the ATF concerning the identification of armed suspects,
types of firearms, and the usual locations of concealed hand-
guns on persons who do not carry a handgun as part of their
job. The appellant was also observed nervously touching the
gun through the outside of the pocket. The officer concluded
that it was likely that the appellant was carrying a handgun
based on his training, observation and experience. The offi-
cers waited outside for the appellant and when he emerged
from the store he was told to raise his hands and the hand-
gun was recovered. The officer stated that the reason for the
search was to ascertain whether the appellant had a permit
to carry a concealed weapon. The search was upheld by the
Superior Court stating that the Trial Court did not err by
denying appellant’s motion to suppress the handgun.

Finally, Officer Kurzawski testified that the search of the
Defendant occurred after he announced that the other indi-
vidual had a firearm. This testimony is inconsistent with the
version of events in the affidavit of probable cause authored
by Officer Kurzawski. To the extent that the propriety of the
search is based on the officer’s testimony at the hearing, this
Court chose to credit the affidavit as supplying the actual
sequence of events.

When evidence is obtained in violation of a person’s
rights it must be suppressed. The defendant’s rights in the
instant case were clearly violated when the officer effectuat-
ed a “Terry Stop” without having a reasonable suspicion to
do so. The anonymous tip coupled with the lack of articula-
ble facts does not rise to the level needed to support the
Commonwealth’s position.

Based on the foregoing, the issue raised by the
Commonwealth is deemed without merit.

BY THE COURT:
/s/Zottola, J.
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C A P S U L E  S U M M A R I E S

Patricia H. DiSanti v. Robert R. DiSanti
Prenuptial Agreements—Equitable Distribution—Counsel Fees

1. The parties’ prenuptial agreement was invalid as there
was no disclosure of the parties’ assets and income, the
agreement did not indicate that full and fair disclosure had
been made, and the Court found that full and fair disclosure
had not been made.

2. The appreciation in the husband’s non-marital rental
property was included in the marital estate for equitable dis-
tribution even though the wife stipulated as to her waiver of
any appreciation in the husband’s annuity which was used in
part in the purchase of the rental property.

3. The court equally divided the marital estate. The par-
ties’ future opportunities were essentially equal; even
though husband was older than wife and wife enjoyed better
health, the husband’s income was greater. They also equally
shared custody of their children.

4. The husband’s conduct in discovery was seen as obdu-
rate and vexatious (i.e. allowing real estate appraiser access
to property only at 6:00 a.m., requiring wife to obtain author-
izations from husband and pursue obtaining documents hus-
band could have produced) and, as a result, $4,500 in coun-
sel fees was awarded.

(Christine Gale)

Jennifer Chontos for Plaintiff/Wife.
Mark Morrow for Defendant/Husband.
No. FD 99-2811-005. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Family Division.
Mulligan, J., March 10, 2006.
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Rowena J. Gbur, Executrix of the Estate of
Joseph Gbur, Jr., deceased, and

Rowena J. Gbur v. Anthony Golio, M.D.
Expert Testimony—Medical Malpractice

1. Expert was qualified to testify under Medical Care
Availability and Reduction of Error Statute since expert’s
practice included seeing patients like Plaintiff on a regular
basis and since court accepted his qualifications.

2. Jury verdict was not excessive considering cancer
patient endured unnecessary pain due to misreading of med-
ical reports by treating physician.

(Patricia Lindauer)

Mark J. Homyak for Plaintiffs.
Tyler J. Smith and Jeannette H. Ho for Defendant.

No. GD 03-5415. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Civil Division.

MEMORANDUM
O’Reilly, J., June 22, 2006—This matter involves a claim of

medical malpractice against Defendant, Anthony Golio, M.D.,
(“Golio”) by Plaintiff, Rowena J. Gbur, Executrix of the Estate
of Joseph Gbur, Jr., deceased, and Rowena J. Gbur in her own
right, (collectively “Gbur”). I tried this case with a jury from
September 16, 2005 through September 26, 2005, after which it
returned a verdict in favor the Estate of Joseph Gbur, Jr. in the
gross amount of $766,414.94, and a verdict for Rowena on her
loss of consortium claim in the amount of $75,000. The jury
found the decedent to have been contributorily negligent and
10% comparative negligence was attributed to him. I molded
the verdict for the decedent to the amount of $689,773.45. The
net verdict for both Plaintiffs amounted to $764,773.45.

Gbur’s counsel filed a timely Motion for Delay Damages
under Rule 238 in the amount of $57,402.15, which Golio does
not contest. Gbur’s counsel also recognized that the loss of con-
sortium claim should be reduced by the 10% comparative neg-
ligence finding to $67,500, and so moved. Golio does not object.

Golio’s Motion for Post-Trial Relief numbers 168 para-
graphs of exceptions, but basically asserts that the verdict was
against the weight of the evidence; that Judgment N.O.V. should
be granted; that Gbur’s expert was not qualified to testify under
MCARE (Medical Care Availability and Reduction of Error
Statute, 40 Pa.C.S.A. §1303.101, et seq.) and that I committed a
variety of errors all warranting a new trial. Golio also seeks
remittitur of the verdict as being excessive or shocking to my
conscience. Finally, he asserted that the verdict was so great as
to have an impact on the delivery of medical services in Golio’s
geographic area. This last exception was later withdrawn.

In a nutshell, this case involves Golio’s failure to diagnose the
metastasis of Gbur’s prostate cancer; the performance of unnec-
essary surgery because of the failed diagnosis; and unnecessary
dental procedures and attendant pain due to the failure to diag-
nosis that the metastasis had spread to Gbur’s jaw.

A. FACTS
Plaintiff, Joseph Gbur, Jr., (“Joseph”) was a 74 year old

retired mill worker from PPG Industries in Creighton,
Pennsylvania. During his retirement he led an active life,
along with his spouse, Plaintiff, Rowena J. Gbur, (“Rowena”).
He had regular physical examinations by his family doctor. In
October 2000, a blood test for prostate screening was per-
formed, and a blood sample from Joseph showed elevated
PSA, a possible indication of prostate cancer, and he saw him
on October 13, 2000. Joseph was referred to Golio, a urolo-
gist, who specialized in prostate cancer. At that time Golio did
a biopsy of his prostate, which showed no evidence of cancer,
notwithstanding the elevated PSA. (N.T. p. 813).1 Golio

advised him to return in six (6) months for further screening.
Joseph returned to see Golio on March 12, 2001, and his PSA

at that time was elevated beyond the level seen in October. He did
another biopsy, and ordered a variety of additional diagnostic
tests, including a bone scan, and a pelvic MRI. The biopsy
showed that Joseph did indeed have cancer of the prostate, but
Golio believed it was encapsulated, that is, had not spread to
other parts of his body i.e. there was no metastasis. This informa-
tion came from a pathologist who examined the tissue and found
cancer of the prostate with a Gleason Score of 9 out of a possible
total of 10, thus indicating high grade aggressive cancer. (N.T. p.
817). Golio testified he met with Gbur on April 2nd. Golio, after
receipt of the bone scan and MRI, recommended a treatment of
implanting radioactive seeds in Joseph’s prostate, which might
shrink the cancer, and otherwise ameliorate his condition.

B. THE BONE SCAN
As noted, Golio had a bone density test performed on

Joseph, which would give some indication as to whether any
bones had been affected by the cancer. The bone density
report dated March 27, 2001, prepared by the radiologist, Dr.
Charles Bolden from Alle-Kiski Hospital clearly stated that
“there are abnormal areas of activity identified in the right
mandible…consistent with metastasis.” (N.T. p. 189). Gbur’s
expert, Dr. Shelby Sanford further opined that “consistent
with” was the strongest language used by radiologists to say
the patient has metastasized cancer. (N.T. p. 190).

Notwithstanding the clear meaning of the report, Golio
discounted the same, and noted on April 2, on Joseph’s file
that he had “reviewed with radiology may be inflammatory
in light of normal MRI pelvis.” (Golio Deposition p. 34).

On April 4, Joseph had an MRI, also performed by Dr. Bolden,
who issued a report indicating that the cancer had not grown
through the prostate. (N.T. p. 221). Dr. Sanford opined, however, that
this report was not inconsistent with the bone scan since this test
could not detect blood borne metastatic disease. (N.T. pp. 222-223).

Notwithstanding the report suggesting metastasis, Golio
continued with the original course of treatment planned,
including a surgical procedure to implant the radioactive
seeds in which he was assisted by Dr. Victor Onufrey. Another
physician, Dr. Jack Abarbanel, was also consulted in Joseph’s
case, and administered radiation therapy. Golio had also pre-
scribed a medication, Lupron, as additional treatment.

Joseph then began to develop severe dental pain, ulti-
mately determined to be caused by the metastasized cancer
in his mandible, which was shown on Dr. Bolden’s bone den-
sity study, and referenced in his report. Inasmuch as Golio
had discounted the Bolden report, neither he, nor any other
doctors attributed the dental pain to the cancer in the
mandible. Those other doctors relied on Golio’s notes as to
the diagnosis and none reviewed the actual tests. In short,
none “second guessed” Golio. As a result, Joseph had sever-
al root canal procedures, without success, or pain relief, and
even insisted that a tooth be pulled in an effort to get relief.

While he was enduring the foregoing dental pain, he con-
tinued with the treatment regimen established by Golio.

In December, 2001, because of the ongoing and severe den-
tal pain, Joseph went to the Emergency Room at Alle-Kiski
Hospital on November 6, 2001. The time he spent there seemed
interminable, and after being there for 6 hours, with little treat-
ment, he left against medical advice. It was later developed by
Golio that a Dr. Michel, in the Emergency Room was planning
to admit Joseph for a specific test, bone windows, which if done,
may have revealed the metastasis. His leaving against medical
advice was developed by Golio as evidence of contributory neg-
ligence. Apparently, this formed the basis of the jury’s finding
of 10% comparative negligence. (N.T. pp. 532-536). Joseph has
not filed any Post Trial Motions excepting to this finding.
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Shortly after the Emergency Room visit, Joseph was referred
by his Dentist to a Dr. Christopher Martone, who finally diag-
nosed the cancer in the right mandible as the source of Joseph’s
pain, and the fact of metastasis, and its fatal consequences to him.
Joseph did indeed die from his cancer on January 31, 2004.

C. ISSUES
Gbur filed suit claiming medical malpractice by Golio in

not correctly reading the bone density study, and thereby
subjecting Joseph to unnecessary surgical procedures, and
unwarranted dental procedures. Gbur also asserted a lack of
informed consent claim based on the radioactive seed proce-
dure, which would not have been done, had he known of the
metastasis. Thus, Joseph was not sufficiently informed
before he agreed to the seed implantation.

D. DISCUSSIONS AND ANALYSIS
In presenting their case, Gbur offered Dr. Shelby P.

Sanford, Sr. as its expert witness, who opined that Golio’s
failure to understand and heed the bone density study was
negligent, and fell below the standard of care. Indeed, he tes-
tified he would use this case as an exemplar of what not to do
when confronted with a problem like Joseph’s. (N.T. p. 199).

Dr. Stanford, who was from Alabama, gave lengthy testi-
mony on direct and was subjected to lengthy cross-examina-
tion by counsel for Golio. Dr. Stanford is a board certified
radiation oncologist who has considerable experience in
cases like Joseph’s.

Golio called three experts in his defense, Dr. Ronald
Hrebinko, a urologist, Dr. Melvin Deutsch, a radiation oncolo-
gist, and Dr. Michael Sherry, a medical oncologist, all of whom
opined that Golio’s treatment of Gbur met the standard of care,
and was not negligent. Dr. Sherry also testified that Gbur’s
leaving the Alle-Kiski Emergency Room was not the proper
thing for him to do. (N.T. p. 534). Dr. Sherry also corroborated
Dr. Stanford, plaintiff’s expert, that all the dental treatment
received by Gbur was unnecessary and useless. (N.T. pp. 548-
550). Notwithstanding such testimony, the jury found Golio to
be negligent. It is not within my province to conclude the jury
was in error when there is sufficient evidence in the record to
support their findings. There is such evidence here. The law of
our Commonwealth is well-settled in that “(A) jury is entitled
to believe all, part or none of the evidence presented….A jury
can believe any part of a witness’ testimony that they choose,
and may disregard any portion of the testimony that they dis-
believe.” Martin v. Evans, 711 A.2d 458 (Pa. 1998).

Aware of the settled law that jury verdicts are not lightly to be
set aside, defense counsel raises ancillary points, to-wit, Dr.
Sanford was not an appropriate expert; and my charge to the jury
was prejudicial with respect to his efforts to blame other doctors;
a “missing witness” charge; and a charge about altered records.

I. Expert Testimony
As to Dr. Sanford’s expertise, he is a Board Certified

Radiation Oncologist, who in his practice sees patients like Gbur
on a regular basis and is knowledgeable as to their diagnosis,
treatment, and care. I accepted him as an expert and permitted
him to testify. Golio has excepted to this ruling and asserts only

another urologist is qualified to opine about Golio’s conduct. The
governing law on medical negligence is found in MCARE where
the concept of “like versus like” is set forth. That concept, how-
ever, is not the only standard and that law recognizes the over-
lap that can, and does, occur between and among medical spe-
cialties. Specifically, Dr. Sanford’s experience in treating cancer
patients qualifies him under Section (c)(1) of MCARE, to-wit:

(1) Be substantially familiar with the applicable stan-
dard of care for the specific care at issue as of the
time of the alleged breach of the standard of care.

40 Pa.C.S.A. §1303.512

Additionally, MCARE provides that I have discretion in
assessing qualifications for expert medical opinions, and I
found that Dr. Sanford indeed met those requirements as a
result of his treatment of cancer patients.

Golio has also excepted to Sanford’s opinion that the den-
tal work was unnecessary, and asserts Sanford has no dental
expertise. (Exceptions paragraphs 109-112). Sanford coun-
tered that had mandible been radiated promptly, Gbur would
have felt no pain, and hence no dental work. Golio’s own
expert, Dr. Michael Sherry corroborates Sanford in this opin-
ion so these exceptions have no merit. (N.T. pp. 548-550).

Accordingly, I find no merit to these exceptions.

II. My Charge to the Jury
In his cross-examination of Dr. Sanford, and throughout

his case, defense counsel attempted to suggest Joseph’s prob-
lem, and ultimate death, were the fault of Dr. Onufrey, or Dr.
Abarbanel, and they should have been sued rather than Golio.
This tactic was used throughout the trial notwithstanding that
Golio had filed no cross-claim against either doctor, and
offered no expert witness who implicated either doctor. In
response to Gbur’s objection to this tactic, defense counsel
took refuge in the explanation that he was pursuing this tack
only to impeach Dr. Stanford. (N.T. pp. 399-403). Examination
of the transcript shows little impeachment and this explana-
tion has the hollow ring of that favorite lawyer doublespeak:
“I know its hearsay, but I’m not offering it for the truth of the
matter asserted, but only that the words were said.” While it
is conceivable a situation truly calling for this application of
the hearsay rule may exist, they are rare. Similarly, counsel’s
effort to blame other doctors, against whom he had filed no
claim and had no expert testimony, in the guise of “impeach-
ment” is a similar dodge to which Gbur’s counsel properly
objected. As the case unfolded, however, Defense Counsel
ignored my ruling and repeatedly used this tactic.

The issue raised over the Golio deposition and whether he
did in fact talk to Dr. Bolden about the bone scan is the subject
of several exceptions by Golio. He asserts that I should not
have given a charge about Golio’s failure to call the physicians
he did talk, to, if any, or a charge about Golio’s modification to
Gbur’s medical record. (Exceptions, paragraphs 72-85).

As part of discovery, Gbur’s counsel took the deposition of
Dr. Bolden, on August 3, 2004, the author of the bone scan
report whose deposition was read to the jury. The deposition
is only 7 pages long and Dr. Bolden is emphatic that he never

talked to Golio about the bone scan, and that he (Bolden)
never changed his opinion as to meaning of the bone scan.
Dr. Bolden also acknowledged that he had performed the
MRI on April 4, 2001. Portions of Golio’s deposition were
also read to the jury, and he also testified live, in his own
defense. In his deposition, taken January 5, 2004, when
asked about the bone scan report, he said as follows:

A. Basically, when I reviewed this with the radiologist, we
had to make a staging, and based on two studies, the MRI is
much more specific….

Q. So what did you do after your personal review of the
scan and your additional discussion with Dr. Bolden was
reflected in the bone scan regarding all of these abnormal
areas of activity?

A. Well, we also reviewed the MRI scan which looked
very good. [pages 36-37, emphasis supplied]

Later in the same deposition, counsel summed up Golio’s
position as follows:

Q. And your conclusion that the cancer was encapsulated
and had not spread into the bones was not reached until you
reviewed the MRI report and talked to the radiologist. Did
you actually look at the MRI as well?

A. Yes, I did.
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Q. So you looked at the bone scan report, the bone scan
itself. Talked to Dr. Bolden about that. Reviewed the MRI
report. Reviewed the MRI itself. Talked to Dr. Bolden about
that, and then reached your conclusions that are recorded in
your handwriting on both the bone scan and the MRI report.
Is that correct?

A. That’s correct.

The foregoing was the state of the record when the trial
began. Golio, however, when he testified in court contradicted his
deposition statements and averred he had gotten his information
about the bone scan from “someone in radiology.” Golio did not
further identify that “someone in radiology.” (N.T. p. 836).

Gbur’s counsel has persuasively argued that his request
for a charge on an “absent witness” is appropriate because
Golio had never indicated prior to his live testimony in open
court that it was not Dr. Bolden to whom he had spoken about
the bone scan. When this change in position did surface and

Golio did not identify to whom he had spoken and present that
particular witness, a missing witness charge became appro-
priate. Thus, that person was alone known to him, he had not
disclosed the identity to anyone, and therefore, an adverse
inference from Golio’s failure to call this “phantom” radiolo-
gist was proper. Moreover, Golio did not waive signature to his
deposition so he clearly read the 2 colloquies between him and
Gbur’s counsel where Dr. Bolden is clearly identified. It is
also clear that Dr. Bolden’s deposition was taken long before
Golio’s, so he had sufficient time to search his memory and his
records to identify who he had talked to, or to advise well in
advance of trial that he could not recall. To raise this only at
trial violates both the letter and the spirit of discovery, and
thus, I granted Gbur’s request for a missing witness charge.
Further, counsel for Golio likewise presented a missing wit-
ness argument himself, to-wit, where are those “faceless wit-
nesses who never came in to testify, who were the treating
physicians we didn’t have access to?” (N.T. p. 1074).

Counsel for Gbur, in his Brief in Opposition to the Post-
Trial Motion, has attached an Appendix wherein he recites
at length the multiple times that counsel for Golio attempted
to place blame on other Doctors, notwithstanding my rulings
on this tactic. See, in particular, Appendix C, D, E and F. As
a result of the repeated use of this tactic, despite my rulings,
when it resurfaced in Counsel’s closing, I was compelled to
limit him again, and explain to the jury that they should dis-
regard that argument. Specifically, at Page 1040, defense
counsel began to focus on Dr. Abarbanel and pose questions
about what that doctor did, or did not do, with respect to the
bone scan, and the MRI, and by Page 1042, argues that it was
reasonable for Golio to rely on an Abarbanel interpretation
on July 23, 2001. Then, realizing he is attempting to impli-
cate Abarbanel in the failure to diagnose metastasis back in
April 2001, counsel then makes an abrupt, but disingenuous
argument that he is not suggesting Abarbanel did anything
wrong. (N.T. p. 1043). Undaunted, however, within a few
lines he says Plaintiff ’s expert has criticized Golio, but said
nothing about Onufrey and Abarbanel. (N.T. p. 1043). He
then adds “we’re saying why is Dr. Golio negligent, and these
guys aren’t negligent… We’re not saying they are negligent?
We’re saying why us and not them?” (N.T. pp. 1043–1044).

He returned to this theme at Page 1053, when he talks
about the surgical procedure, and says Dr. Onufrey is respon-
sible for getting the consent, and suggests that Onufrey
should have read the original bone scan from Dr. Bolden
rather than rely on what Golio told him, and what appeared
in Golio’s notes, to-wit, bone scan negative. But he then adds,
“we’re not saying Dr. Onufrey did anything wrong, either, but
we have to call into question the testimony of Dr. Sanford.”
(N.T. p. 1055). This was the continuation of this “non-

sequitur” impeachment defense that was the subject of
Gbur’s first objection to defense counsel’s examination of Dr.
Sanford, the first witness in the case. (N.T. p. 399 et seq.).

The theme re-occurs at Page 1057, when counsel argues
“…it is inconsistent as to why Mr. Gbur would be so angry at
Dr. Golio, and yet Dr. Onufrey is not even a mention.”

After several pages of excoriating Dr. Onufrey, counsel
finally says “…why isn’t there any scrutiny? Why isn’t there
any investigation? Why isn’t Dr. Onufrey considered, just con-
sidered as a defendant?” (N.T. p. 1064). This onslaught final-
ly drew an objection from Gbur’s counsel, and I said, “Get off
that issue. It’s a straw man. Go ahead. How much longer are
we going to be? You’ve been at it an hour.” (N.T. p. 1064).

While counsel has excepted to the foregoing statement
(Post Trial Motion pp. 10-11, Paras. 86-100), it was entirely
appropriate after Counsel’s repeated attacks on any doctor
who had anything to do with Gbur. Nevertheless, it did not
deter him from his continuing attack on Dr. Onufrey (N.T. p.
1065), which went on for several more pages of the transcript.

Counsel then shifted his attack to a parochial assault on
Dr. Sanford and called the jurors attention to the fact that he
was from Alabama; that he is never going to treat any of the
jurors, whereas the two defense experts may (a violation of
the Golden Rule); Sanford has never spoken outside of
Alabama; that it “…shouldn’t be that easy in Allegheny
County. It shouldn’t be that easy….” When defense counsel
attempted to refer to Sanford’s report, which was not in evi-
dence, counsel objected, and at sidebar I admonished defense
counsel for his thinly veiled appeal to parochial prejudice.
Later, after mulling over the request for a curative instruc-
tion on this parochial issue, I deemed it appropriate to do so.

I note, however, that even after my admonition to defense
counsel, he continued to look for scapegoats. For example, “Why
is it that Dr. Sanford believes the radiation oncologist, the face-
less witnesses who never came in to testify, who were the treat-
ing physicians which we didn’t have access to.” (N.T. p. 1074).

Continuing with his paean of parochialism, defense asks,
“Why is it that the Plaintiffs could not find a urologist in the
country to support their claims?” (N.T. p. 1076).

As noted, after reference to not finding a urologist any-
where in the country, I deemed it appropriate to give the cur-
ative instruction requested by Plaintiff ’s counsel and said
that it is irrelevant where a witness came from. (N.T. p. 1082).

My charge to the jury, in toto, runs from Pages 1159 to
1205, and it took an hour. At Pages 1186 and 1187, I gave the
missing witness charge, which was from the PBI Suggested
Standard Jury Instruction, 5.06. I also gave a charge in
regard to the legal requirement as to how alterations to med-
ical records are to be entered and documented. Both instruc-
tion were even handed and correctly recited the law. Golio
admitted modification of his records without the appropriate
notations. Thus, this charge was warranted. Similarly, the
charge as to the law on indemnification was appropriate in
view of Golio’s attacks on Onufrey and Abarbanel.

Finally, Golio contends the verdict was excessive and
should shock my conscience, and I should enter a remittitur.
(See Exceptions, paras. 147 through 168).

As to the verdict, I do not find it excessive, and the jury
obviously connected with counsel’s argument that Gbur
could have had 1000 days of relatively pain free life, but for
the glaring error in reading the bone scan. Thus, my con-
science is not shocked. See also, Martin, supra.

Similarly, the modest award on the loss of consortium
claim is appropriate, and indeed, low given the ordeal Mrs.
Gbur went through while her husband was enduring and
fighting the pain that early radiation would have prevented.

Thus, I find no merit to the 168 paragraphs of exceptions.
Accordingly, I hereby DENY the Motion for Post-Trial
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Relief, and AFFIRM the verdict and delay damages. An
appropriate Order is attached.

BY THE COURT:
/s/O’Reilly, J.

Dated: 6/22/06
ORDER OF COURT

AND NOW, to-wit, this 22nd day of June, 2006, for the rea-
sons set forth in my MEMORANDUM of this date, it is here-
by ORDERED, ADJUDGED and DECREED that the Motion
for Post-Trial Relief filed by the Defendant, ANTHONY
GOLIO, M.D., is DENIED, and the Jury Verdict of
$689,773.45 for the Plaintiff, JOSEPH GBUR, JR., and
$67,500 for the Plaintiff, ROWENA J. GBUR on the loss of
consortium claim is AFFIRMED. I also award Delay
Damages to the Plaintiffs in the amount of $57,402.15.

BY THE COURT:
/s/O’Reilly, J.

1 All references to “N.T.” are to the notes of testimony from
the Trial that took place on September 16, 2005 through
September 26, 2005.

In Re: Petition of Michelle S. Jacobs
f/k/a Michelle S. Junecko

to Transfer Structured Payment Rights
Modification of Structured Payment—Local Form for Request

1. Petitioner sought to restructure settlement payment in
light of immediate need for cash to pay current expenses.
Petitioner proposed to sell future rights to payments for
immediate payout by AEGON Structured Settlements, Inc.

2. Judge Wettick has established form for submitting
requests to modify structured payouts. Petitioner did not use
such form. Petitioner failed to account for previous modifi-
cations to payment schedule. Court will not restructure set-
tlement unless best interest of petitioner can be established.

(William F. Barker)

Robert L. Monks for Petitioner.
Richard M. Rubenstein for AEGON Structured Settlements,
Inc. and Monumental Life Insurance Company.

GD 06-009412. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Civil Division.

OPINION
Wettick, Jr., J., July 18, 2006—Petitioner has filed an appeal

to the Superior Court from an April 25, 2006 Order of Court
which I entered denying her petition to transfer structured set-
tlement payment rights filed pursuant to the Structured
Settlement Protection Act, Act of February 11, 2000, P.L. 1, No.
1, 40 P.S. §4001 et seq.1 This Opinion setting forth the reasons
for my ruling is filed pursuant to Pa.R.A.P. No. 1925.

Section 3(a) of the Structured Settlement Protection Act,
40 P.S. §4003(a), provides that no transfer of structured set-
tlement payment rights shall be effective unless the payee
has filed a petition requesting such transfer and the petition
has been granted by a final order of court. Under paragraph
3 of §3(a), a court cannot grant the petition without a finding
that “the payee has established that the transfer is in the best
interests of the payee or his dependents.”

In the case of In Re: Johnny Bush, 152 P.L.J. 207, 208
(2004), I stated that under the Structured Settlement
Protection Act, the issue is not whether the petitioner is a com-
petent adult who understands the transaction; instead, this leg-
islation compels a court to make an independent determination

that the transfer is in the best interests of the petitioner:

I find to be persuasive the description of the role
of the court set forth in a memorandum written by
Honorable Gene D. Cohen of the Court of Common
Pleas of Philadelphia County, No. 03714, September
Term 2003, In Re: Petition to Transfer Structured

Settlement Payment Rights of Mario Curto.

In that case, the petitioner sought court
approval to permit the purchase for $25,000 of an
annuity valued at $38,627. The court stated that the
Structured Settlement Protection Act places the
burden on the petitioner to establish that the trans-
fer is in the petitioner’s best interests:

In a sense, the Structured Settlement statute
places the Court in the position of a guardian of
a person who stands in the presumptive position
of the defenseless recipient of a benefit. It is for
the Court to determine, as a guardian would, on
an independent basis, whether the transaction
serves the best interests of an unsophisticated
(if not incompetent) person. pp. 2-3.

The intent of the Structured Settlement
Protection Act, according to this court, “is to ensure
that an otherwise financially defenseless and possi-
bly injured individual would receive a regular, sus-
taining source of income. Unless the factual record
sufficiently supports a compelling and reasonably
informed necessity that the plaintiff receive a lump
sum discounted payment, this Court is reluctant to
approve any petition akin to the one before it on the
thin record offered in support” (p. 4). Using this
standard, the court ruled that the proposed transfer
would operate against the best interests of the peti-
tioner because it would be hazardous to the petition-
er’s future to entrust him with a lump sum payment
rather than receipt of regular payments.

Also see In Re: William Macumber, No. 151
O.C. 2003, Common Pleas Court of Monroe County,
where Judge O’Brien concluded that a proposed
transfer was not in the petitioner’s best interests:

The discount rate being charged by 321
Henderson Receivables Limited Partnership is in
excess of any interest rate allowed under
Pennsylvania law and the payee did not give any
coherent or rational reasons for entering into such
a bad bargain at this time. The circumstances
underlying the present Petition are dramatic evi-
dence of the wisdom of the Legislature in enacting
the “Structured Settlement Protection Act.”

The most comprehensive discussion of legislation governing
transfers of structured settlement payment rights is set forth in
a memorandum and order issued in In Re: Theresa Fee, No. 06
CV 1423 (Lackawanna 6/30/06). In this Memorandum, Judge
Nealon describes the reasons for the enactment of this legisla-
tion and the criteria to be considered in making the determina-
tion of whether a transfer is in the payee’s best interests.

I require a petition to transfer structured settlement pay-
ment rights to contain the information that a court needs to
consider in making a determination as to whether the pro-
posed transfer is in the best interests of the payee. I review the
petition before scheduling a hearing. If the petition contains
insufficient information, I deny the petition in a court order
which briefly describes what needs to be addressed in any
amended petition that the petitioner may seek to file.2 If the
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petition contains factual allegations that preclude me from
finding that the transfer is in the payee’s best interests, I deny
the petition in a court order which briefly describes my rea-
sons for denying the petition.3 If the petition, on the other
hand, sets forth sufficiently detailed factual allegations that, if
established, may support a finding that the transfer is in the
payee’s best interests, I schedule a hearing on the petition.

At the time my April 25, 2006 court order was entered in
these proceedings, it was left to a petitioner to prepare a
petition that included the information that a court needed to
consider in order to determine whether the transfer would
be in a payee’s best interests. In early May 2006, I prepared
and made available to counsel for petitioners a document
entitled Requirements of Judge Wettick for Petitions to

Transfer Structured Settlement Payment Rights, which is
attached to this Opinion as Attachment 1.

The petition that is the subject of this litigation avers that
petitioner was injured in an accident in May 1985. In June
1987, she entered into a settlement agreement with the tort-
feasor’s insurance company which provided for petitioner to
receive the following payments:

The Agreement provided for the following payments
to Petitioner: 60 monthly payments each in the
amount of $1,900.00 beginning with the payment on
July 1, 1987, through and including June 1, 1992; 60
monthly payments each in the amount of $2,150.00
beginning with the payment on July 1, 1992, through
and including June 1, 1997; 60 monthly payments
each in the amount of $2,400.00 beginning with the
payment on July 1, 1997, through and including June
1, 2002; 60 monthly payments each in the amount of
$2,650.00 beginning with the payment on July 1,
2002, through and including June 1, 2007; 240
monthly payments each in the amount of $2,900.00
beginning with the payment on July 1, 2007, through
and including June 1, 2027, and monthly payments
each in the amount of $2,900.00 for the rest of
Petitioner’s lifetime thereafter; and lump sum pay-
ments of $10,000.00 due on June 1, 1992; $20,000.00
due on June 1, 1997; $40,000.00 due on June 1, 2002;
$80,000.00 due on June 1, 2007; $120,000.00 due on
June 1, 2012; and $150,000.00 due on June 1, 2017.

Petition ¶2 at 1-2.
In the proposed transaction that is the subject of these pro-

ceedings, petitioner would be assigning (i) 180 monthly pay-
ments in the amount of $1,450 per month, beginning on March
1, 2008 and extending through a February 1, 2023 payment,
(ii) a payment of $75,000 from the $120,000 lump sum pay-
ment due on June 1, 2012, and (iii) a payment in the amount
of $100,000 from the $150,000 lump sum payable on June 1,
2017. The petition alleges that the gross amount payable to
petitioner in exchange for the transferred payments is
$143,000 (¶10.e at 5). According to the petition, the effective
annual discount rate for this transaction is 13.97% (¶11 at 6).4

Petitioner alleges that she is thirty-nine years old, married,
and has two children (Petition Ex. D, ¶¶1 and 5 at 1). Her husband
is employed as a service technician and earns approximately
$34,000 per year (Ex. D, ¶6 at 1). However, he was injured on the
job and was unable to work; he may require surgery which would
mean he would miss additional work. Past-due bills are getting
further behind. Petitioner has been turned down for consolida-
tion and home equity loans. With the proceeds, petitioner intends
to pay off all outstanding bills, loans, medical, and orthodontia
expenses, and other debts including property taxes of nearly
$2,000. These debts are in excess of $54,000. Also, her home is in
need of a new furnace, roof repairs, and repairs due to water
damage to the basement (Ex. D, ¶12 at 2).

The petition that is the subject of this litigation does not refer
to prior proceedings at GD05-017254 in which, in a
Memorandum and Order of Court dated November 10, 2005, I
denied an amended petition by the same petitioner to transfer
structured settlement payment rights. In the prior petition, peti-
tioner sought to transfer $100,000 of the $120,000 lump sum pay-
ment payable on June 1, 2012 and $130,000 of the $150,000 lump
sum payment payable on June 1, 2017 in exchange for a net
amount of $62,266. The reason given for the transfer was the
petitioner’s husband was injured at work in June 2005 and the
lump sum would be used to pay debts of approximately $56,000.

I denied the petition for the following reason:

It appears that petitioner will receive a lump
sum payment of $80,000 on June 1, 2007 and that
the sale of this payment at the effective interest
rate of 15.45% will produce the funds which peti-
tioner seeks. Therefore, I cannot make an express
finding that it has been established that the pro-
posed transaction described in the petition is in the
best interests of petitioner.

In Re: Michelle Junecko-Jacobs, No. GD05-017254 at 3(C.P.
Allegheny 11/10/05).

The petition that is the subject of this litigation alleges that
previously petitioner entered into a purchase agreement with
a different structured settlement purchasing company where
she transferred her right to receive the lump sum payment of
$80,000 due on June 1, 2007, as well as her monthly payments
to March 2008 (¶6 at 3). Petitioner does not provide any
details as to when the transaction occurred, the amount of
money that she received, or what she did with this money.

The April 25, 2006 court order that I entered in the cur-
rent proceedings reads as follows: “Petition is denied; there
is no explanation as to the circumstances of the prior trans-
fer or any showing that the funds from the prior transfer
were prudently used–petitioner’s best interests are served
by preserving an income stream.”

I entered the April 25, 2006 court order because I could
not make a finding that the transfer of $75,000 payable on
June 1, 2012 and $100,000 payable on June 1, 2017 to pay the
same debts referred to in the 2005 amended petition would
be in petitioner’s best interests without an explanation
regarding petitioner’s use of the proceeds from the sale of
the June 1, 2007 lump sum payment of $80,000 and her
entire monthly payments through February 2008.

Also, petitioner was no longer seeking to transfer only these
two lump sums, which would produce a payment to her in excess
of the amount of her indebtedness.5 She was also seeking to
transfer one-half of her tax-free income stream for the next fif-
teen years in a transaction that would result in a net payment of
$143,000. There was no explanation in the petition as to the use
that would be made of the substantial balance that would remain
after payment of debts and making repairs to the house.

I recognize that in ¶12 of Exhibit D, petitioner alleges that
her husband had been out of work because he was injured on
the job and that if his injury requires surgery, he will be out of
work again.6 I also recognize that petitioner previously
assigned her monthly payments through February 2008.
However, I was not presented with a petition (or an amended
petition) requesting the sale of a lump sum payment that
would produce only sufficient funds to replace the income
stream through February 2007 that petitioner previously
transferred.7 Instead, I was presented with a petition in which
petitioner sought to give up one-half of her tax-free monthly
income stream of $2,900 from March 2008 through February
2023. These monthly tax-free payments of $2,900 are equiva-
lent to monthly earnings of approximately $4,000 (15% feder-
al tax, 6% state and local taxes, and 7% Social Security).
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In the Statement of Matters Complained of on Appeal,
petitioner’s counsel contends that I erred as a matter of law
by denying petitioner’s petition to transfer without first
scheduling and holding a hearing. It is the position of peti-
tioner that under 40 P.S. §4004, a court can never deny a peti-
tion without scheduling and holding a hearing. Paragraph 4
at 2-3 of the Statement quotes this provision as follows:

The court of common pleas of the judicial district in
which the payee is domiciled shall have jurisdiction
over any petition as required under section 3 for a
transfer of structured settlement payment rights.
Not less than 20 days prior to the scheduled hearing
on any petition for authorization of a transfer of
structured settlement payment rights under section
3, the payee shall file with the court and serve on the
transferee a notice of the proposed transfer and the
application for its authorization, including in such
notice a copy of the payee’s petition to the court, a
copy of the transfer agreement, a copy of the disclo-
sure statement required under section 3, notification
that the transferee, the structured settlement oblig-
or or the annuity issuer is entitled to support, oppose
or otherwise respond to the payee’s petition, either
in person or by counsel, by submitting written com-
ments to the court or by participating in the hearing
and notification of the time and place of the hearing
and notification of the manner in which and the
time by which written responses to the petition
must be filed, which shall be not less than 20 days
after service of the payee’s notice, in order to be
considered by the court. (Bold face in Statement.)

This section does not require the court to schedule a hear-
ing on every petition that is filed. To the contrary, this sec-
tion addresses notice requirements which insure that inter-
ested third parties (the transferee and the structured
settlement obligor or the annuity issuer) have the opportuni-
ty to submit comments to the court.

The procedure that I am using for petitions to transfer
structured settlement rights is a procedure ordinarily used in
motions practice. A court does not schedule a hearing unless
a petition or motion contains material facts which support the
granting of the relief which the moving party seeks.8

Approximately one year ago, I assumed responsibility for
deciding petitions to transfer structured settlement payment
rights filed in this court. I have ruled on several dozen petitions.

Initially, I scheduled hearings in every case. I found that this
was an inefficient procedure. Where a petition simply alleged
that the purpose of the proposed transfer was to pay debts, at the
hearing I would question the petitioner as to the amount of the
debts and to whom they were owed. The petitioner would say
that he or she had not brought this information to the hearing.

Where the allegations in a petition showed that the peti-
tioner’s monthly payments of $1,000 were the sole source of
income for the petitioner and her baby and the petitioner
sought to transfer monthly payment of $300 to purchase a car,
I realized that there was no reason to make the petitioner
come to a hearing to be told that I was denying the petition
because I believed she needed her full income stream. This is
equally true where I told the petitioner at the hearing that I
was denying the petition because the effective annual dis-
count rate of 22%, set forth in the petition, was far too high.

In the Statement of the Matters Complained Of, petition-
er states that since I denied her right to a hearing, she was
unable to offer to the court any explanation as to the circum-
stances of the prior transfer and any showing that the funds
from the prior transfer were used prudently. However, this is
very relevant information that petitioner’s counsel should

have included in the petition. Since the Act requires a show-
ing that the transfer is in the best interests of petitioner, it is
the obligation of counsel to set forth information that is
clearly required in order for the court to make this determi-
nation of whether the proposed transfer is in the best inter-
ests of petitioner and her dependents. Furthermore, nothing
prevented petitioner in this case from filing at the same case

number an amended petition that addressed the matters
referred to in my April 25, 2006 Order of Court.

In addition, any failure to hold a hearing is harmless error.
In her petition, petitioner states that her family is having diffi-
culty making ends meet. Consequently, a transfer of one-half of
petitioner’s tax-free stream of income for fifteen years cannot
be within the best interests of petitioner and her dependents.

BY THE COURT:
/s/Wettick, J.

DATED: July 18, 2006

ATTACHMENT 1
REQUIREMENTS OF JUDGE WETTICK FOR
PETITIONS TO TRANSFER STRUCTURED

SETTLEMENT PAYMENT RIGHTS
(1) The parties to the petition to transfer structured settle-

ment payment rights shall be the payee and the transferee.
(2) The petition shall contain factual allegations which, if

established, will support the findings set forth in 40 P.S. §4003.
(3) The petition shall contain a paragraph which in bold type

sets forth the net amount payable to the payee after deduction
of all commissions, fees, costs, expenses, and charges and
which contains the following statement setting forth the inter-
est rate: “Based on the net amount that the payee will receive
from this transaction ($ ) and the amounts and timing of the
structured settlement payments that would be assigned, the
payee is, in effect, paying interest at a rate of % per year.”

(4) A Payee’s Affidavit in Support of Petition in the form
prescribed by paragraph (7) shall be attached to the petition
as Attachment 1.

(5) The petition shall include an initial order of court sched-
uling the hearing in the form prescribed by paragraph (8) and
a final order of court granting the petition in the form pre-
scribed by paragraph (9).

(6) If the petition and payee’s affidavit meet the require-
ments of this rule and state prima facie grounds for relief,
the court shall enter an order scheduling a hearing date
which shall be at least thirty (30) days from the date of the
order scheduling the hearing.

(7) The Payee’s Affidavit in Support of Petition shall be
substantially in the following form:

PAYEE’S AFFIDAVIT IN SUPPORT OF PETITION
I represent that the information below is true and correct:

1. Name, address, age.

2. Marital status:

Never Married; Married; Separated; Divorced

If married or separated, include spouse’s name.

3. Minor children: names, ages, places of residence.

4. (a) Payee’s monthly income and sources;

(b) If presently married, spouse’s monthly 
income and sources.

5. Any obligations to pay child support, alimony, or
alimony pendente lite?

Yes No

If yes, describe the obligations and state whether
there are arrearages.
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6. (a) Have you previously filed a petition to
transfer structured settlement payment rights?

Yes No

If yes, for each petition that you filed, state the
name of the court, the term and number, and the
court ruling. If you received funds, itemize the
manner in which the money was used, including
receipts and cancelled checks.

(b) Have you ever received a lump sum from a 
worker’s compensation carrier?

Yes No

If yes, describe the date and amount of the payment.

7. Has any court or responsible administrative
authority previously approved the structured set-
tlement that is the subject of this petition?

Yes No

(See requirements of 40 P.S. §4003.3(a)(5)(i)(B).)

8. Describe, in detail, your reasons for the proposed
transfer, including an explanation as to why a sale
of a lesser amount of the structured settlement
amount will not better serve your interests. If you
seek the transfer in order to pay debts, list each
debt, including the name of the creditor and the
amount presently owed.

VERIFICATION
I verify that the statements made in this affidavit are true

and correct. I understand that false statements herein are
made subject to the penalties of 18 Pa.C.S. §4904, relating to
unsworn falsification to authorities.

DATE: SIGNATURE 

(8) The proposed initial order of court shall be substan-
tially in the following form:

ORDER OF COURT
On this day of , , it is ordered that a hearing

will be held on this Petition to Transfer Structured Settle-
ment Payment Rights on , in Courtroom at o’clock;
within seven (7) days, the transferee shall notify the struc-
tured settlement obligor and the annuity issuer of the hear-
ing date. The payee shall bring income tax returns for the
prior two (2) years to the hearing. The payee, the payee’s
spouse, and any person receiving child support payments,
alimony, or alimony pendente lite should attend the hearing.

BY THE COURT:
J.

and
(9) The proposed final order of court shall be substantial-

ly in the following form:

ORDER OF COURT
On this day of , , it is ordered that the Petition

for Court Approval for Settlement Rights of Structured
Settlement is granted.

The court specifically finds that the requirements of 40
P.S. §4001 et seq. have been met.

Payee shall receive from the transferee, as of , the
amount of $ , from which no funds are owed for counsel
fees, administrative fees, or other costs or fees.

BY THE COURT:
J.

1 At this time, there are no rules of civil procedure which
specifically govern petitions filed pursuant to the Structured

Settlement Protection Act. The Civil Procedural Rules
Committee is proposing new Rule 229.2 which would govern
these petitions. The Recommendation of the Rules
Committee, which has not been submitted to the Pennsylvania
Supreme Court for review, has been published for comments
to be submitted by August 31, 2006. See the Home Page of the
Administrative Office of the Pennsylvania Courts at
www.aopc.org or 36 Pennsylvania Bulletin at 3521 (7/8/06).

2 The denial of a petition does not prevent the petitioner
from filing an amended petition which contains additional
information or a modified agreement to transfer structured
settlement payment rights.

3 For example, my court order may state “petition is denied
because a 23.4% interest rate is excessive” or “petition is
denied because income stream that petitioner seeks to trans-
fer in order to purchase a car is needed to pay child support.”

4 This effective annual discount rate is the interest rate that
petitioner would be paying if she was a borrower. For exam-
ple, if a payee is receiving $25,000 on April 1, 2006 in
exchange for thirty-six payments of $1,000 payable from
May 1, 2006 to April 1, 2009, the effective annual discount
rate is the interest rate that the payee would be paying if she
was receiving $25,000 on April 1, 2006 in exchange for mak-
ing thirty-six monthly installment payments of $1,000 from
May 1, 2006 to April 1, 2009.

This interest rate has nothing to do with a payee’s credit rat-
ing. The risk that the payments which a payee is assigning will
not be paid is based on the credit rating of the insurance compa-
ny that issued the annuity. In most instances, there is little like-
lihood that these payments will not be made. Furthermore, it is
possible that the transferee will immediately sell the payments
which it purchased to the company that issued the annuity.

5 The amended petition in the 2005 proceedings provided for
petitioner to receive net proceeds of $62,266 for the sale of
the two lump sums in a transaction in which the effective
annual discount rate would be 15.45%.

6 There is no mention of workers’ compensation payments.

7 Paragraph 19 at 7 of the petition to transfer structured set-
tlement payment rights describes the role of counsel in these
proceedings as follows: “[The law firm] has not been
engaged to render professional advice with respect to the
advisability, or the implications of the transfer, including the
tax ramifications of the transfer. Counsel has been engaged
solely to prepare and present the within Petition, based upon
Petitioner’s independent determination and/or professional
advice obtained from others, with respect to the advisability
and ramifications of the transfer.”

8 A petition to transfer structured settlement payment rights
is governed by the rules of civil procedure governing
motions practice. Pa. R.C.P. 208.1. These rules require a
motion to set forth material facts constituting grounds for
the relief sought. Pa. R.C.P. 208.2(a)(3). These rules permit a
court to dispose of a motion without an evidentiary hearing.
Pa. R.C.P. 208.3 and 208.4.

Commonwealth of Pennsylvania v.
Shawn LaMar Burton

Post Conviction Relief Act (“PCRA”)—Prima facie

Requirements for DNA Testing

1. The DNA Testing Statute, 42 Pa.C.S.A. §9543.1,
requires an that an applicant for DNA testing present a
prima facie case demonstrating that DNA testing of the spe-
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cific evidence, assuming exculpatory results, would estab-
lish the applicant’s actual innocence of the offense for which
the applicant was convicted.

2. Previously convicted Criminal Defendant failed to
meet his burden of establishing a prima facie case demon-
strating that DNA testing could exculpate him when he
requested that biological evidence on gloves found near the
body of his homicide victim be tested when it was never
established, at trial, that the gloves were worn by the perpe-
trator during the commission of the offense.

3. No prima facie case for DNA testing when the absence
of Defendant’s DNA would not establish innocence.

(Shannon F. Barkley)

Ronald M. Wabby for the Commonwealth.
Thomas Ferrell for Defendant.
No. CC 93-04276 & No. CC 93-04017.

In the Court of Common Pleas of Allegheny County,
Pennsylvania, Criminal Division.

OPINION
McDaniel, A.J., July 25, 2006—The Defendant appeals

from this Court’s Order of December 5, 2005, dismissing his
Post Conviction Relief Act Petition without a hearing. A
review of the record reveals that the Defendant has failed to
raise any meritorious issues and, therefore, this Court’s
Order should be affirmed.

The Defendant was charged at CC 9304017 with Criminal
Homicide1 and at CC 9304276 with Criminal Conspiracy2 in
the strangulation death of Seth Floyd at the Allegheny
County jail. Following a jury trial, the Defendant was con-
victed of first-degree murder and criminal conspiracy. On
September 30, 1993, he was sentenced to a term of life
imprisonment. The Judgment of Sentence was affirmed by
the Superior Court on November 8, 1996. The Defendant’s
subsequent Petition for Allowance of Appeal was denied by
the Pennsylvania Supreme Court on August 15, 1997.

A timely pro se PCRA Petition was filed on August 4, 1998,
and counsel was appointed to represent the Defendant. On
November 9, 1999, the Defendant filed a pro se Amended
PCRA Petition, despite the fact that he was already repre-
sented. On November 23, 1999, counsel sent a copy of his pro-
posed Amended Petition to the Court, although it was never
filed due to the Defendant’s apparent dissatisfaction with
appointed counsel and his resulting refusal to sign the
Amended Petition.3 Appointed counsel’s request to withdraw
was granted, and the Defendant’s request to proceed pro se
was granted. This Court granted the Defendant an additional
period of time within which to file an Amended Petition, but
the Defendant advised this Court that he intended to proceed
with the pro se Petition he filed on November 9, 1999. After
giving the appropriate notice, this Court dismissed the
Defendants pro se Amended PCRA Petition on April 18, 2000.

The Defendant then appealed to the Superior Court on May
9, 2000. Although the Notice of Appeal was returned three (3)
times for defects, and a correct Notice was not actually filed
until September 1, 2000, the Superior Court accepted the
appeal as timely, and counsel was appointed. However, that
appeal was dismissed on November 14, 2001, when appointed
counsel failed to file a brief with the Superior Court.

On April 9, 2002, the Defendant filed another pro se PCRA
Petition with this Court, requesting the reinstatement of his
appellate rights, nunc pro tunc. That Petition was granted and
the appeal was again filed. On July 9, 2003 the Superior Court
remanded the case for an on-the-record colloquy regarding
the Defendant’s waiver of his right to counsel. Following that
hearing, counsel was again appointed to represent the
Defendant, and an Amended PCRA Petition was filed on

October 5, 2005. Again, after giving the appropriate notice,
this Court dismissed the Amended Petition without a hearing
on December 5, 2005. This appeal followed.

On appeal, the Defendant raises the sole claim that this
Court erred in denying the request for DNA testing con-
tained in the Amended PCRA Petition. Because the
Defendant has not met the requirements of the DNA testing
statute, his request for DNA testing was properly denied.

The DNA testing statute, 42 Pa.C.S.A. §9543.1, states in
relevant part:

(c)Requirements.–In any motion under subsection  

(a), under penalty of perjury, the applicant shall:

(2)  (i) assert the applicant’s actual innocence

of the offense for which the applicant was

convicted; and…

(3) present a prima facie case demonstrating

that the:

(i) Identity of or the participation in the

crime by the perpetrator was at issue in

the proceedings that resulted in the appli-

cant’s conviction and sentencing; and

(ii) DNA testing of the specific evidence,
assuming exculpatory results, would
establish:

(A) the applicant’s actual innocence of

the offense for which the applicant

was convicted…

(d) Order…

(2) The court shall not order the testing request-

ed in a motion under subsection (a) if, after

review of the record of the applicant’s trial, the

court determines that there is no reasonable

probability that the testing would produce

exculpatory evidence that:

(i) would establish the applicant’s actual

innocence of the offense for which the

applicant was convicted…

42 Pa.C.S.A. §9543.1, emphasis added.
A careful reading of the Amended Petition (as well as the

Concise Statement of Matters Complained of on Appeal)
shows that the Defendant has not met the prima facie case
requirements of §9543.1. In his Amended Petition, the
Defendant requests DNA testing of a pair of gloves found “in
close proximity to the victim’s body.” (Amended PCRA
Petition 10/5/05, p. 11). He further states that “Due to the
cause of death, it is presumed that Mr. Floyd’s killer was the
person who wore those gloves and who deposited the biologi-
cal evidence. Thus, DNA testing could establish the
Petitioner’s innocence if it is proven through DNA testing
that the biological evidence found on the gloves was not
deposited by the Petitioner but rather by another person.”
(Amended PCRA Petition, 10/5/O5, p. 11-2, emphasis added).
The Petitioner’s own averment in the Amended PCRA
Petition fails to establish a prima facie case that DNA testing
will establish his actual innocence, as required by the statute.
It was never established at trial that the gloves were worn by
the perpetrator during the commission of the offense, and the
Defendant does not now present sufficient evidence that they
were. His “presumption” to this effect simply is not specific
enough to satisfy the requirements of 42 Pa.C.S.A. §9543.1.4
In essence, the Defendant is asking this Court for DNA test-
ing on the assumption that the absence of his DNA would
prove he did not commit the crime, a speculative assumption
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at best. The absence of the Defendant’s DNA on the gloves
proves simply that he did not leave any DNA on the gloves. It
does not prove that he was not Mr. Floyd’s killer, nor does it
even prove that he was not present at the scene of the crime.
Proof of a negative is not proof of innocence. The absence of
the Defendant’s DNA on the gloves would not establish his
actual innocence, thus the Defendant has failed to meet his
prima facie burden required by 42 Pa.C.S.A. §9543.1.

In Commonwealth v. Heilman, 867 A.2d 542 (Pa.Super.
2005), the defendant was convicted of criminal homicide and
weapons charges in relation to the shooting death of the vic-
tim, Tamara Scott. The defendant sought post conviction DNA
testing under 42 Pa.C.S.A. §9543.1, on the premise that the
absence of his DNA on the victim would establish that he had
not committed the crime. The trial court denied the defen-
dant’s request on the basis that he had not satisfied the prima

facie case of actual innocence requirement of §9543.1. The
Superior Court affirmed, holding that “in DNA as in other
areas, an absence of evidence is not evidence of absence.”
Commonwealth v. Heilman, 867 A.2d 542 (Pa.Super. 2005),
emphasis added. The Court found that there was no evidence
that the killer left DNA on the victim, and any absence of the
Defendant’s DNA following testing could not prove that he did
not commit the crime. This result was affirmed in
Commonwealth v. Brooks, 875 A.2d 1141 (Pa.Super. 2005) and
in Commonwealth v. Smith, 889 A.2d 582 (Pa.Super. 2005).

The Defendant relies exclusively on Commonwealth v.

Godschalk, 679 A.2d 1295 (Pa.Super. 1996), a rape case with
forensic evidence presumably known to be left by the perpe-
trator, although the Opinion is rather brief and unspecific.
Although he correctly cites to the holding of Godschalk,
namely that “DNA testing will be granted where a conviction
rests largely on identification evidence and where advanced
technology could definitely establish the accused’s inno-
cence,” Commonwealth v. Godschalk, 679 A.2d 1295, 1297
(Pa.Super. 1996), Godschalk simply does not require that
this Court grant DNA testing in this matter.

Moreover, DNA testing was available at the time of trial,
but according to Allegheny County Crime Lab Forensic
Serology Manager Dorothy Menges, there was not a suffi-
cient amount of blood product on the gloves to conduct any
type of testing (Trial Transcript, p. 725). This Court would
only presume that if the sample was not sufficient to permit
DNA testing at the time of trial, it would not be sufficient
today. However, this Court recognizes that advances in tech-
nology might now permit testing with a smaller sample than
was required 12 years ago. Nevertheless, the Defendant has
also not made any showing that the samples are of sufficient
size that DNA testing is even possible at this time.

This Court is also not persuaded by the argument con-
tained in the footnotes of Defendant’s Concise Statement,
namely that the Commonwealth consented to DNA testing in
the case of another defendant, Drew Whitley, and therefore,
the Commonwealth should likewise agree to testing in the
instant case. The record of the Whitley case is not before this
Court at this time, and should have no bearing on the case at
issue. Furthermore, the Defendant attempts to bootstrap
DNA testing in this case on counsel’s representation that
“the facts relied on to convict Whitley are far more substan-
tial than are found here.” Whether or not that is true is of no
moment, and this Court does not presume to comment on the
merits of the case or strength of the evidence against Mr.
Whitley. However, the Defendant’s footnote does indicate
that in the Whitley case, the evidence to be tested included
hair fibers found in the ski mask worn by the perpetrator.
There is no such concrete link here. As noted above, the
Defendant seeks testing of gloves found near the body and
“presumed” to be worn by the killer. In light of the extreme-

ly different facts, this Court is not bound by the Whitley case
in its decision as to DNA testing in this matter.

This Court has thoroughly reviewed the record and the
Defendant’s request for DNA testing. After this review, this
Court is satisfied that the Defendant has not met the require-
ments of 42 Pa.C.S.A. §9543.1, specifically that he has not
satisfied his burden of establishing a prima facie case that
the DNA testing would establish his actual innocence.
Therefore, he is not entitled to DNA testing.

Accordingly, for the above reasons of fact and law, this
Court’s Order of December 5, 2005 should be affirmed.

BY THE COURT:
/s/McDaniel, J.

July 25, 2006

1 18 Pa.C.S.A. §2501

2 18 Pa.C.S.A. §903

3 Of note is the fact that the proposed Amended PCRA
Petition prepared by appointed counsel raised the sole issue
of DNA testing, which is now at issue here.

4 This Court submits that the Defendant will never be able to
prove that the gloves were worn by the perpetrator. Doing so
would require his admission that he was present at the
killing, and would undermine his continued assertions that
he was not present at the scene of the crime, and is innocent.

Most Reverend Donald W. Wuerl,
Successor Trustee for St. Paul Cathedral

Parish v. Tedco Construction Corp.,
Elmhurst Corporation, t/d/b/a

The Elmhurst Group and Fifth & Craig
Street, L.P. v. Douglass Pile Co., Inc.,

Noralco Corp., and Construction
Engineering Consultants, Inc.

Discovery—Motion to Compel

1. A damage report prepared by an engineering firm at
the request of plaintiff ’s insurance company is not protected
under Pa. R.C.P. 7003.5 as the work of a non-testifying expert
in a lawsuit by plaintiff against defendants (unrelated to the
insurance company) because the report was not prepared by
a party to the litigation.

2. Where insurance company has not assumed responsi-
bility for the plaintiff ’s claim and a potential coverage dis-
pute exists, the insurance company’s interests do not neces-
sarily coincide with plaintiffs such that the insurance
company’s expert report should be protected from disclo-
sure in a suit by plaintiff against other parties.

(Kenneth M. Argentieri)

Joseph Bosick for Plaintiff.
Douglas C. LaSota and Edward Yurcon for Defendant,
TEDCO Construction Corp.
Avrum Levicoff for Defendants, Elmhurst Corporation, d/b/a
The Elmhurst Group, and Fifth & Craig Street, L.P.
Rochelle Koerbel and Thomas Birris for Additional
Defendant, Douglass Pile Co., Inc. Mark Reilly for
Additional Defendant, Noralco Corp.
Robert J. Burnett for Additional Defendant, Construction
Engineering Consultants, Inc.
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No. GD 04-021328. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
Wettick, J., July 20, 2006—Elmhurst Corporation’s

Motion to Compel Directed at Church Mutual Insurance
Company is the subject of this Opinion and Order of Court.

This lawsuit was filed on September 7, 2004. Plaintiff
alleges that defendants’ construction activities at a construc-
tion site across the street from plaintiff ’s property caused
structural damage to St. Paul Cathedral and other buildings.

At the time of the incident, the buildings on plaintiff ’s
property were covered by insurance furnished by Church
Mutual Insurance Company. After receiving notice of the
damage, Church hired WJE (an engineering firm) to inspect
plaintiff ’s properties and issue a report. WJE prepared its
initial report on September 8, 2004 after conducting an
inspection of plaintiff ’s properties on August 20, 2004.

I.
Elmhurst seeks a court order compelling Church Mutual to

produce this report. Church Mutual contends that the report
is protected by Pa. R.C.P. No. 4003.5(a)(3) which provides that
a party may not discover facts known or opinions held by an
expert who has been retained or specially employed by anoth-
er party in anticipation of litigation or preparation for trial
and who is not expected to be called as a witness.1 However,
this provision does not apply. Rule 4003.5(a)(3) protects only
facts and opinions held by an expert who has been retained
“by another party.” The expert whose report is sought was not
retained by any party to this litigation.2 Instead, the expert
was retained by plaintiff’s insurance company.

Church contends that a report prepared at Church’s
request should be treated as a report prepared for plaintiff;
Church should be characterized as a representative of plain-
tiff, employing an expert on plaintiff ’s behalf for purposes of
litigation which plaintiff was expected to commence against
third parties. This is a mischaracterization. Church hired
WJE to protect its interests. These interests do not necessar-
ily coincide with plaintiff ’s interests because of the possibil-
ity of a dispute between plaintiff and Church as to what is
covered by insurance and the amount of money the insur-
ance company should pay.3

In this case, the record shows that there was a potential cov-
erage dispute at the time WJE was inspecting the property for
purposes of issuing a report to Church. See, for example, an
August 23, 2004 letter to Robert Gebhardt (Church Mutual
Senior Property Adjuster) from Marsh USA (plaintiff ’s
adjuster) stating that based on an August 12, 2002 conference
call, “we understand that you will be forwarding to this office,
a copy of a Reservation of Rights letter, which is being direct-
ed to Messers. Stewart and Zielinski at the Diocese.”
Elmhurst’s Motion to Compel, Ex. E at CM00247. Also see an
August 12, 2004 e-mail from WJE which states: “We under-
stand that the Archdiocese of Pittsburgh intends to make a
claim on damage to St. Paul Cathedral in Pittsburgh due to
vibrations from pile driving from adjacent construction. We
also understand that they have their own engineer and con-
tractor in place and are investigating areas of potential dam-
age.” Elmhurst’s Motion to Compel, Ex. E at CM00001.

In this case, I need not decide whether there would be
merit to an argument that Church’s report is protected under
Rule 4003.5(a)(3) because it was prepared in anticipation of
litigation with plaintiff. Church has characterized itself as
plaintiff ’s representative and has never claimed that it
retained WJE in anticipation of litigation with plaintiff. In
addition, it is not clear that this court would recognize a claim
that the report was made in anticipation of litigation with
plaintiff. See Wolf v. Old Guard Mutual Insurance Co., 47

D.&C.3d 218, 222 (C.P. Cumberland 1987), where the Court
ruled that an expert has not been retained “in anticipation of
litigation or preparation for trial” within the meaning of Rule
4003.5(a)(3) until the insurance company has made the deci-
sion not to make payment under the policy; “where an inves-
tigation was conducted as an aid in determining whether or
not payment should be made, it is not conducted in anticipa-
tion of a lawsuit.” Also see Bair Estate v. Harrisburg Hunters

and Anglers Assoc., 5 D.&C.4th 545 (C.P. Dauphin 1990).
For these reasons, Elmhurst’s motion to compel produc-

tion of an unredacted report of WJE is granted.

II.
Elmhurst’s motion also seeks unredacted reports of York

Claims Services, Inc., an outside adjuster that monitored the
parish’s alleged damages in this litigation for Church. These
reports are not reports of an expert. Church contends that
portions of these reports are protected under Pa. R.C.P. No.
4003.3 which governs trial preparation material. With respect
to the representative of a party other than a party’s attorney,
Rule 4003.3 provides that “discovery shall not include disclo-
sure of mental impressions, conclusions, or opinions respect-
ing the value or merit of a claim or defense or respecting
strategy or tactics.” However, this Rule protects only such
disclosures prepared in anticipation of litigation or trial.

It is questionable whether these reports were prepared
“in anticipation of litigation or trial” within the meaning of
Rule 4003.3 because Church is not a party to any litigation
and plaintiff has not filed a claim with Church. See Wolf v.

Old Guard Mutual Insurance Co., supra.

However, even assuming that these reports of York Claim
Services, Inc. are deemed to have been prepared in anticipa-
tion of litigation between plaintiff and Church, I have ruled
that Rule 4003.3’s protections apply only to the litigation of a
claim for which the impressions, conclusions, and opinions
were made (i.e., a claim by plaintiff against Church). Mueller

v. Nationwide Mutual Insurance Co., 144 P.L.J. 395, 31
D.&C.4th 23 (1996); Little v. Allstate Insurance Co., 128 P.L.J.
428, 16 D.&C.3d 110 (1980). Also see Yablonski v. Stephens,

40 D.&C.4th 504, 507 (C.P. Huntingdon 1998); Yohe v. Mutual

Life Insurance Co., 7 D.&C.4th 300 (C.P. York 1990).
For these reasons, Elmhurst’s motion to compel production

of unredacted reports of York Claims Services, Inc. is granted.

III.
Elmhurst’s motion to compel production of unredacted e-

mails, withheld solely on the ground of relevancy, is granted
because there is no description of the contents of what was
withheld which would enable Elmhurst or this court to
review these objections.

ORDER OF COURT
On this 20th day of July, 2006, it is hereby ORDERED that

within twenty (20) days, Church Mutual Insurance Company
shall produce the documents described in the Opinion
accompanying this Order of Court.

BY THE COURT:
/s/Wettick, J.

1 There is no evidence that plaintiff expects to call as wit-
nesses at the trial of these proceedings the persons who pre-
pared the report on behalf of WJE.

2 Church is not a party to this litigation because it has not
made any payments to plaintiff for any property damage that
plaintiff seeks to recover from defendants.

3 The fact situation in this case is very different from the fact
situation in which a defendant’s insurer has assumed
responsibility for plaintiff ’s claims against that defendant.



VOL.  154  NO.  22 October 27 ,  2006Supplement to The Lawyers Journal

PITTSBURGH LEGAL JOURNAL
OPINIONS

Local 85 of the Amalgamated Transit Union, AFL-CIO,
by Patrick McMahon, its President and Trustee ad Litem v.
Port Authority of Allegheny County, O’Reilly, J. ............................................................................................................................Page 231
Preliminary Injunction—Collective Bargaining Agreement—

Maintaining the Status Quo—Altering of Stops on Driver’s Schedule

Sondra Ziacik v. Inez Conocchia, O’Brien, J. ..................................................................................................................................Page 232
Negligence—Slip and Fall—Knowledge of Risk of Injury

James L. Dean v. Eagle Warranty Corporation, Friedman, J. ......................................................................................................Page 234
Breach of Contract—Unfair Trade Practices and Consumer Protection Law

Commonwealth of Pennsylvania v. Wayne Edward Phipps, Bigley, S.J. ......................................................................................Page 235
Reasonable Suspicion for Pat Down Search of Defendant

Commonwealth of Pennsylvania v. Jabar Ian Foster, Bigley, S.J. ................................................................................................Page 236
Reasonable Suspicion for Pat Down Search of Defendant



PLJ
The Pittsburgh Legal Journal is a supplement to the 

Lawyers Journal, which is published fortnightly by the 

Allegheny County Bar Association

400 Koppers Building

Pittsburgh, Pennsylvania 15219

(412)261-6255

www.acba.org

©Allegheny County Bar Association 2006

Circulation 6,689

PLJ EDITORIAL STAFF
Thomas A. Berret ....................Editor-in-Chief and Chairman
Jennifer A. Pulice ............................................................Editor
Lisa M. Wolfe ..................................................Assistant Editor
David A. Blaner ..........................................Supervising Editor
Lynn E. MacBeth ..............................................Opinion Editor
Theresa Berret ..........................................Jury Verdict Editor
Mark B. Greenblatt ................................Federal Notes Editor
Sharon A. Antill ..........................................Typesetter/Layout

Opinion Editorial Staff

OPINIONS
The Pittsburgh Legal Journal provides the ACBA mem-

bers with timely, precedent-setting, full text opinions, from

various divisions of the Court of Common Pleas. Each opin-

ion, which is published in this section, begins with a brief

description or a “head-note” of the opinion that follows.

These opinions can be viewed in a searchable format on the

ACBA website, www.acba.org.

ALLEGHENY JURY VERDICT

REPORTER
The Pittsburgh Legal Journal provides the ACBA mem-

bers with a quarterly report of jury verdicts from the Civil

Division of the Court of Common Pleas of Allegheny County.

The verdicts which appear in the Pittsburgh Legal Journal, a

supplement of the Lawyers Journal, under the heading

“Allegheny Jury Verdict Reporter” are provided by court staff

from the assignment room.

Each jury verdict is then assigned for review of the

pleadings and preparation of a brief summary of the case

and identification of the parties, counsel, and witnesses.

No attempt is made to select, choose, emphasize, high-

light, or categorize the results of lawsuits tried to verdict,

either by plaintiff, defendant, result, or any other category.

The purpose of this project is to report all results tried by jury

to verdict.

CAPSULE SUMMARIES
The Pittsburgh Legal Journal provides the ACBA mem-

bers with precedent-setting, “Capsule Summaries” or a brief

description of opinions from the Family Division of the Court

of Common Pleas of Allegheny County.

FEDERAL NOTES
The Pittsburgh Legal Journal provides the ACBA mem-

bers with precedent-setting, “Federal Notes” or a brief

description of opinions from the United States District Court

for the Western District of Pennsylvania. These “Federal

Notes” can be viewed in a searchable format on the ACBA

website, www.acba.org.

BINDERS
The Allegheny County Bar Association is taking orders

for 3-ring binders for easy storage of PLJ opinions and jury

verdicts. Call Peggy for details, (412) 261-6255.

Mary Ann C. Acton
Mark R. Alberts
Kenneth M. Argentieri
William Barker
Shannon F. Barkley
Louis M. Benedict
Joseph H. Bucci
Meg L. Burkardt
Norma M. Caquatto
Carolyn Mary Corry
Mark Chaney Coulson
Robert A. Crisanti
William R. Friedman
Kristen M. Iagnemma
Margaret P. Joy
Sandra Lewis Kitman
Patricia Lindauer

Ingrid M. Lundberg
Jean Manifesto
Mary Kay McDonald
Daniel McIntyre
Laura A. Meaden
Linda A. Michler
Ronald D. Morelli
Rhoda Shear Neft
Peter C.N. Papadakos
Tracy A. Phillips
Diane Barr Quinlin
Jeffrey Alan Ramaley
Carol L. Rosen
Amy R. Schrempf
Joan O’Connor Shoemaker
Carol Sikov-Gross
Michael Yablonski

family law opinions committee
Reid B. Roberts, Chair
Mark Alberts
Christine Gale
Mark Greenblatt
Margaret P. Joy
Patricia G. Miller

Sally R. Miller
Sophia P. Paul
David S. Pollock
Hilary A. Spatz
Mike Steger
William L. Steiner

OPINION SELECTION POLICY
Opinions selected for publication are based upon

precedential value, clarification of the law, procedure in

Allegheny County courtrooms and elucidation of points of

law. Opinions are selected by the Opinion Editor and/or com-

mittees in a specific practice section. An opinion may also be

published upon the specific request of a judge.

Opinions deemed appropriate for publication are not

disqualified because of the identity, profession or communi-

ty status of the litigant. The guide to publication is the help-

fulness of the opinion to practitioners in the particular area

of law. All opinions submitted to the PLJ are reviewed for

publication and will only be disqualified or altered by Order

of Court.



october 27 ,  2006 page 231Supplement to The Lawyers Journal

Local 85 of the Amalgamated
Transit Union, AFL-CIO, by

Patrick McMahon, its President
and Trustee ad Litem v.

Port Authority of Allegheny County
Preliminary Injunction—Collective Bargaining Agreement—

Maintaining the Status Quo—Altering of Stops on Driver’s

Schedule

1. The clear implication from the elaborate procedure by
which drivers select routes is that schedules may not be
changed by adding stops to express routes during a three
month period.

2. A preliminary injunction is appropriate where the arbi-
tration process in effect under the collective bargaining
agreement cannot address the issue until it is too late.

(Jeffrey A. Ramaley)

Ernest B. Orsatti and Joseph J. Pass for Plaintiff.
Vicki L. Beatty for Defendant.

No. GD 06-8955. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Civil Division.

OPINION
O’Reilly, J., July 25, 2006—This matter involves a

Preliminary Injunction that I issued on Motion of the
Plaintiff, Local 85 of the Amalgamated Transit Union, AFL-
CIO, by Patrick McMahon, its President and Trustee ad
Litem (“Union”) against the Defendant, Port Authority of
Allegheny County (“Port Authority”), so as to maintain the
status quo under the collective bargaining agreement that
exists between the parties. The Injunction was issued on
April 20, 2006, after 2 half days of testimony. The Port
Authority operates the mass transit system in Allegheny
County, and the Union represents a bargaining unit consist-
ing of bus drivers, operators and other job classifications
numbering approximately 2800 employees. There has been a
long history of collective bargaining between the Port
Authority and the Union and it is has usually been character-
ized as a sophisticated labor management relationship.

In addition to the traditional negotiations over wages,
hours and conditions of employment, the parties have like-
wise agreed to a “picking” procedure. Specifically, the Port
Authority has specific travel routes for the buses, and street
cars (trolleys to non-Pittsburgh natives) operated by the
drivers. The time and location and number of stops of these
various routes are matters which impact the employment of
the operators of the buses.

Consequently, the parties have negotiated the right of
drivers to “pick” their routes via “picking” procedures that
occur quarterly. The record was developed extensively as to
how this practice is carried out, and how various documents
known as PATO cards are made available to the drivers so
that they know exactly what is the route, its start and finish
times, and related information. These “picks” are done by
seniority, and the employees deem “express” routes to be
most attractive, and usually senior drivers pick them. (N.T.
pp. 9-13, 41 & 51).

Those “express” routes that the Port Authority runs utilize
certain private rights of way throughout the county and the
city, which are used only by the Port Authority buses. As such,
the drivers do not have to contend with individual motorists as
they do when using the public streets and highways, nor stop
as frequently to pick up or discharge passengers.

The issue that came before me was the determination by

the Port Authority to add stops to the “express” routes along
the limited access bus-ways, which had not been included in
the “pick” for that particular route, which had occurred in
March 2006. Port Authority, after the March, 2006 “pick,” uni-
laterally, and without consultation with the Union, issued a
Memorandum which added stops to 10 “express” routes. That
Memorandum was received as Union Exhibit 10. (N.T. p. 17).

Promptly thereafter, the Union filed the within complaint
for injunction, and presented its Motion for the Preliminary
Injunction, because the normal time to process a grievance
and possibly go to arbitration would consume more time
than the three month period in which another “pick” for the
altered express route could be made. In short, the Union
argued that if the status quo was not maintained, the issue
would be moot by the time it got to an arbitrator.

The factual matrix as presented by the Union was that the
Port Authority has the power to alter the routes in accor-
dance with the “pick” scheduling, that is, every three
months, but once a “pick” had been posted, promulgated and
awarded to a driver, that route could not be altered for that
3 month period. As such, the Injunction was necessary to
maintain the status quo.

The Port Authority, in contrast to the Union, took the posi-
tion that the addition of stops on “express routes” was an
inherent management prerogative about which the Union had
no power to bargain, and which the collective bargaining
agreement entered by the parties was silent. In this respect,
the collective bargaining agreement was entered into evi-
dence as Union Exhibit 1, 2, and 3, and considerable attention
was focused on Part III, Section 3, which sets forth the bid-
ding and picking procedure. This procedure covers 7 pages in
the contract and describes in significant detail exactly how
“picks” are to be awarded. The Port Authority in its cross
examination of the Union representative, and in the testimo-
ny of its own representative, contended that there was no lan-
guage in the “pick” section that specifically prohibited the
addition of stops on the express route. (N.T. p.p. 88-92).

While the contract does not contain specific language lim-
iting the adding of stops to express routes between picks, the
clear implication from the elaborate, and extensive pick pro-
cedure involving the right to change schedules for the next
pick is that this is the exclusive method to change schedules.
To rule otherwise would render nugatory pages of a lengthy
contract worked out over years of good faith negotiations.
The law does not countenance such an interpretation.

The Union also pointed out that in the negotiations that
had occurred in the fall and winter of 2005, the issue of addi-
tional stops on express routes was brought up by the Port
Authority and the Union negotiating committee entertained
them. (N.T. p.p. 88-92). The Port Authority, however, with-
drew that issue, and as testified by its representative, Linda
Conway, it did so because it did not want this issue to color
the rest of the negotiations or to impact the memberships
ratification of the contract. (N.T. pp. 87-91), as a strike vote
was pending at the time, and this assertion of management
prerogative could have precipitated a strike, just as it did in
1978 at the Ross Garage.

Indeed, the 2005 contract was ratified, and the “picks” for
the second quarter of 2006 were made in March, and no indi-
cation that additional stops were going to be added to the
express routes was ever given.

Union Representative Stephen Palonis testified that in
one discussion with Conway, in which he suggested she sim-
ply include these additional stops on the express routes, she
replied that she didn’t want to be bound for another three
months. (N.T. p. 134).

Based on this testimony, it is clear that the Port Authority,
and Ms. Conway wish to “experiment” with additional stops
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on these express routes, and put them on and take them off,
as her unilateral assessment of use varies.

It seems to me that such a practice runs counter to the
negotiated “picking” practice. If management can add stops
at its whim, the “picking” terms are rendered illusory.

While I can take judicial notice of the Port Authority
struggling financial condition, the issue herein must be
resolved at the bargaining table. Until then, the status quo
must be maintained.

The Port Authority has argued that this matter is not
properly before me, and should await the deliberate process-
es of grievance and arbitration, notwithstanding that the
remedy will be moot, because an arbitrator cannot turn back
the clock. As aptly noted by Union Business Agent
McMahon, “…we can’t take back time.” (N.T. p. 28). Both
sides have cited a prior case involving them, Port Authority

v. Local 85, 431 A.2d 1173 (Pa.Cmwlth. 1980) for the propri-
ety of an Injunction to maintain the status quo. The Port
Authority, however, asserts that it is inapposite here since we
have no impending strike or other threatened self help as
was present in that case. It appears, however, that the issue
there was the same as that before me now.

I do not find that to be a distinguishing factor, however,
and I do not think that the Union should be forced to threat-
en self help in order to have the Courts grant relief, when a
case of true irreparable harm is presented, for which the
drivers can never be made whole after the fact. As to the
other elements necessary for the grant of this Injunction, the
Union’s counsel aptly, and accurately asserted they were
present here. (See N.T. p.p. 153 to 156). I agree. The harm is
irreparable, the likelihood of success is great given the
extensive contract language governing “picks,” and greater
harm falls on the Union and its operators than on the Port
Authority. Therefore, the Injunction that I granted was
appropriate equitable relief.

BY THE COURT:
/s/O’Reilly, J.

Sondra Ziacik v. Inez Conocchia
Negligence—Slip and Fall—Knowledge of Risk of Injury

1. Defendant property owner owes no duty to plaintiff
where plaintiff knew that the condition of sidewalk could
result in a fall, but did not appreciate the extent of injuries
that could be incurred as a result of the fall.

2. Once plaintiff is aware of a dangerous condition on the
defendant’s property (a raised section of a sidewalk), plaintiff
is responsible for stepping over or avoiding the condition.

(Kenneth M. Argentieri)

Miles A. Kirshner for Plaintiff.
John E. Quinn for Defendant.

No. GD 2004-008552. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
O’Brien, J., July 20, 2006—The issue in this case is

whether plaintiff can establish a prima facie case of negli-
gence against defendant. Plaintiff, who was in her fifties at
the time, claims serious hand injuries resulting from a fall on
defendant’s sidewalk1 as she was returning to her car after
attending a third party’s estate sale. The relevant facts can
be gleaned from the following exchange between plaintiff

and defense counsel at her deposition.

Q: Why don’t you tell us what happened.

A: Okay. I was coming from the estate sale, and I
caught my shoe on the rise section of the side-
walk—and the shoes I wore were Red Cross tennis
shoes with a zipper—and I went down and laid on
the ground. I looked over, and my finger was laying
sideways on my hand.

Q: Which finger?

A: My middle finger.

***

Q: It’s sort of a silly question, but were you watch-
ing where you were walking?

A: Yes. I always watch where I’m walking.

Q: Did you see that there was an elevation in the

slab of the sidewalk where you were walking?

A: There was an elevation, and I saw the other side

of the sidewalk was flat, so my first step was on that

flat, and apparently my foot just caught on that

raised section.

Q: So your first step successfully went over the
rise?

A: Yes, yes.

Q: Would that have been with your right foot?

A: Yes.

Q: And then your left toe caught on the rise in the
elevation?

A: Yes.

Q: And you had seen that it was there?

A: Yes.

(Plaintiff ’s deposition, pp. 44-46) (emphasis added).
Defendant successfully moved for summary judgment,

citing Section 342 of the Restatement (Second) of Torts. This
section, the applicability of which plaintiff does not appear
to question, provides as follows

§342. Dangerous Conditions Known to Possessor

A possessor of land is subject to liability for physi-
cal harm caused to licensees by a condition on the
land if, but only if

(a) the possessor knows or has reason to know
of the condition and should realize that it
involves an unreasonable risk of harm to such
licensees, and should expect that they will not

discover or realize the danger, and (b) he fails to
exercise reasonable care to make the condition
safe, or to warn the licensees of the condition
and the risk involved, and (c) the licensees do

not know or have reason to know of the condi-

tion and risk involved. (Emphasis added).
While plaintiff admits she “had a base awareness of the

physical condition of the sidewalk,” she maintains that noth-
ing in the record “demonstrates that [she] ‘understood and
appreciated’ the risks accompanying her act.” Plaintiff ’s
Response to Motion for Summary Judgment, paragraph 6.
Amplifying this theme in her brief, plaintiff argues “[s]he, at
most, saw an elevation, and attempted to step over it.
Nothing in plaintiff ’s deposition indicates that she was cog-
nizant of the extent of risks inherent in attempting to step
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over the elevation in the sidewalk.” Plaintiff ’s Brief at 4.
In support of this argument, plaintiff cites Comment a to

section 342, which reads as follows

The words “the risk” denote not only the exis-
tence of a risk, but also its extent. Thus “knowl-
edge” of the risk involved in a particular condi-
tion implies not only that the condition is
recognized as dangerous, but also that the
chance of harm and the gravity of the threat-
ened harm are appreciated.

To the extent Comment a appears to attach conclusive signif-
icance to a plaintiff ’s subjective awareness of the extent of
the risk, it is inconsistent with subsection (c), which protects
defendant from liability if plaintiff knew or had “reason to

know of the condition and the risk involved.” (emphasis
added). Moreover, Comment b expressly includes a caveat
concerning child licensees, stating that

If the licensees are adults, the fact that the con-
dition is obvious is usually sufficient to apprise
them, as fully as the possessor, of the full extent
of the risk involved in it. On the other hand, the
possessor should realize that the fact that a dan-
gerous condition is open to the perception of
child licensees may not be enough to entitle him
to assume that they will appreciate the full
extent of the risk involved therein.

Plaintiff seems to be arguing that even if she knew she
could trip and fall, she did not foresee the seriousness of any
resultant injuries or that she might require two surgeries.
Even, however, if plaintiff had no conscious awareness of the
extent of the harm she could sustain from a fall, clearly she
“had reason to know” of that possibility. The only arguable
danger associated with defendant’s unlevel pavement was
the risk that plaintiff would trip and fall. Knowledge of the
possibility that serious injury could result from her falling to
a concrete sidewalk will be imputed to a middle-aged
woman. Injury to the hands is particularly to be expected,
given our instinctive reaction to protect the head. Our fin-
gers have evolved to perform the delicate tasks that con-
tribute so much to the success of our species, not to break
our falls. Despite their strength, they are delicate
appendages which can obviously be seriously injured in such
a fall, considering the unyielding hardness of the concrete
and the weight of the body.

Plaintiff cites Chiricos v. Forest Lakes Council of Boy

Scouts of America, 571 A.2d 474 (Pa.Super. 1990), for the
proposition that “the question of whether a danger was
known or obvious is usually a question of fact for the jury.”
Plaintiff ’s Brief at 4.

In that case plaintiff, a scoutmaster, was injured in an
ATV accident.

The record establishes that the plaintiff moved
from a position of safety (on an archery field
where his troop was playing football) to one
where he consciously chose to encounter an
ATV driven by William S. DeLong, which
required that he traverse a section of land at
least one hundred feet in length to make the
contact. The plaintiff placed himself, with arms
waving, in front of the oncoming ATV so as to
bring it to a stop.

Chiricos, supra, at 477.
The Superior Court found that defendant “owed no duty of

care to the invitee/plaintiff,” because he, despite his aware-
ness of the danger, “positioned himself…on a direct line
with…an obvious risk apparent to and recognizable by a rea-

sonable man in like circumstances.” Id. at 475-480. Chiricos,
if applicable at all to the instant case, helps defendant.

Staymates v. ITT Holub Industries, 527 A.2d 140
(Pa.Super. 1987) and Wagner v. Firestone Tire and Rubber

Co., 890 F.2d 652 (1989), also cited by plaintiff, are product
liability cases in which the affirmative defense of assump-
tion of the risk was raised. They are inapplicable to the case
at bar, in which defendant is arguing that plaintiff cannot
establish the elements of her cause of action.

More closely on point is Himes v. New Enterprise Stone &

Lime Co., 582 A.2d 353 (Pa.Super. 1990). In that case

Ms. Himes made a test drive of her motorcycle
from her brother’s residence, went across [a]
bridge, then turned around and crossed back
over the bridge. When she initially crossed over
the bridge, she noticed one of the planks that
had been placed along the side of the bridge was
out of place, protruding toward the center of the
bridge deck. In her trip back across the bridge,
Ms. Himes struck the plank, causing her to lose
control of her motorcycle and fall over the side
of the bridge to the creek eight to ten feet below.

Id. at 355. In granting summary judgment to defendant (the
owner of the bridge), the trial court found that defendant
owed no duty to plaintiff, whom the court found to be a gra-
tuitous licensee. In construing Section 342, the Superior
Court held that

The conjunctive wording of the above-cited sec-
tion of the Restatement makes it clear that a
possessor of land is subject to liability only if all
three criteria are present. The trial court con-
cluded that subsection (c) was not present in
either of these cases. We agree.…[A] duty on
the part of the possessor of the land is not pres-
ent in the present case because Ms. Himes
knew or had reason to know of the condition of

the bridge and the risk involved in traversing it.

Id. at 356-359 (Emphasis added).
Although plaintiff in Himes had traversed the bridge

many times, whereas plaintiff in the instant case had no rec-
ollection of walking on defendant’s sidewalk before the day
of her accident, it is clear from the record that she was
aware of the unevenness of the two abutting slabs of con-
crete before she tripped and fell.

Reference to two illustrations following Section 342 is
helpful in applying it to the instant case.

Illustration 1
A invites B to come to lunch. A knows that his
private road has been so guttered by recent
rains as to be dangerous to travel, but does not
warn B of this condition, reasonably believing
that B will see the bad condition of the road and
will drive with sufficient care to avoid harm. B’s
attention, however, is diverted from the road by
the screaming of his child, who has been stung
by a bee. He fails to see the bad condition of the
road. His car hits one of the gutters and skids
off the road against a tree, causing him serious
harm. A is not liable to B, irrespective of whether
B is or is not guilty of contributory negligence in
allowing his attention to be so diverted.

Two Pennsylvania Supreme Court cases present situa-
tions analogous to Illustration 1, but in the context of a side-
walk fall.

In Kreskovich v. Fitzsimmons, 439 Pa. 10, 264
A.2d 585 (1970), the plaintiff fell on a sidewalk
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because of a hole of which she was aware but
forgot to avoid after being distracted by an
approaching man. The Court held that the dis-
traction did not excuse the plaintiff for stepping
into the hole, and therefore barred her right to
recovery. In Knapp v. Bradford, 432 Pa. 172, 247
A.2d 575 (1968), the plaintiff tripped on a pro-
truding curb of which she was aware but forgot
when distracted by the sound of an automobile.
Again the Court held her conduct contributory
negligent and barred her right to recovery.

Peair v. Home Agency of Enola Legion No. 751, 430 A.2d 665,
669 (Pa.Super. 1981). Although the Kreskovich and Knapp

cases were decided on the basis of contributory negligence
as opposed to a finding of no duty on the part of the defen-
dants in those cases, those defendants, under Illustration 1,
would not be liable under Section 342.

Illustration 2

A invites his friend to dinner. A knows that his
private road has been dangerously undermined
at a point where it runs along an embankment
and that this is not observable to a person driv-
ing along the road.

A, when giving the invitation, forgets to warn B
of this. While B is driving along the road it col-
lapses, causing serious harm to B. A is subject
to liability to B.

A sidewalk case analogous to Illustration 2 is the Peair case,
supra. There “[plaintiff] testified that the appearance of the
sidewalk was deceptive; concrete that looked solid crumbled
when stepped on. The neighbors corroborated this testimo-
ny.” Id. at 668. The Superior Court affirmed the trial court’s
ruling that plaintiff ’s cause of action under Section 342 was
jury worthy.

Ms. Ziacik’s case under Section 3422 is weaker than those
of the licensees in either the Restatement illustrations or the
above cited sidewalk cases because she was aware of the
allegedly dangerous condition and was not distracted from
it, giving her the opportunity to do what many of us regular-
ly do in our daily lives, i.e., step over a rise in the pavement.
I am constrained to conclude that no genuine issue of mate-
rial fact exists as to whether defendant owed a duty to plain-
tiff because plaintiff knew or had “reason to know of the con-
dition and the risk involved.” Thus, she cannot, as a matter
of law, make out subsection (c) of Section 342.3

Once plaintiff knew she had to step over (or otherwise
avoid) the elevation in her path, she was on her own.

BY THE COURT:
/s/O’Brien, J.

1 Although the photos attached to defendant’s Answer
appear to depict a typical municipally owned sidewalk, the
parties agree that the sidewalk has at all relevant times been
owned by defendant.

2 It is noteworthy that a different result might obtain had Ms.
Ziacik been delivering groceries to defendant’s residence. She
would then have been a business invitee and this case would
be governed by Restatement (Second) of Torts §§343, 343A.

As stated in §342, the possessor is under no duty to
protect the licensee against dangers of which the
licensee knows or has reason to know. On the other
hand, as stated in §343A, there are some situations
in which there is a duty to protect an invitee against
even known dangers, where the possessor should
anticipate harm to the invitee notwithstanding such

knowledge.

Restatement (Second) of Torts §343, Comment b.

3 As indicated previously, subsection (a) of Section 342 pro-
vides that liability can attach in this type of case only if

the possessor knows or has reason to know of the
condition and should realize that it involves an
unreasonable risk of harm to such licensees, and

should expect that they will not discover or realize

the danger…(emphasis added).

The last clause of subsection (a) is the “flip side” of subsec-
tion (c) and likewise cannot be proven by plaintiff.

James L. Dean v.
Eagle Warranty Corporation

Breach of Contract—Unfair Trade Practices and Consumer

Protection Law

1. Party breached contract in failing to honor warranty
after engine failed and no evidence supported warrantor’s
claim that vehicle continued to be operated after engine
problem was obvious.

2. Punitive damages and counsel fees are warranted
when party breached contract intentionally and without
good faith.

(Patricia Lindauer)

Michael B. Jones for Plaintiff.
Robert G. Cameron for Defendant.

No. AR 05-3761. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Civil Division.

MEMORANDUM IN SUPPORT OF ORDER
Friedman, J., July 27, 2006—

The captioned case raises two main issues:

1. Did Defendant breach its contract with Plaintiff?

2. If so, did the breach also constitute a violation of
the Unfair Trade Practices and Consumer
Protection Law (UTP/CPL).

As to the first question, the credible evidence overwhelming-
ly supports Plaintiff ’s claim that Defendant breached its
contract with him. Even Defendant’s own expert agrees with
Plaintiff ’s expert that the bearing failed and this caused the
engine damage. There is no dispute that the damage is
irreparable and replacement of the engine is the only way to
make Plaintiff ’s vehicle usable. Lastly, there is no dispute
that a replacement engine and related covered expenses are
at least $4,463.51. Plaintiff ’s claim was made to Defendant
on or about March 6, 2005, the date the engine failed.
Defendant inspected the engine on March 9, 2005, and oral-
ly denied the claim shortly thereafter. The ostensible reason
for the denial was Defendant’s contention, set forth in the
expert’s inspection report, that “[c]ontinued operation
caused subsequent catastrophic damages as described.”
However, the credible evidence shows that Plaintiff did not
continue to operate the vehicle except to move it off the road
as soon as he heard the noise.

The credible evidence also shows that Defendant’s osten-
sible reason was without any good faith basis whatsoever.
The Defendant’s expert, in the same inspection report, stat-
ed that “the initial cause [of the failure of the rod bearing]
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cannot be established.” There is no support in his report for
his gratuitous suggestion that Plaintiff caused the post-fail-
ure damage by continuing to operate the vehicle after the
bearing failed. In fact, his inspection showed the vehicle had
been well-maintained by the Plaintiff in all other respects.

It is undisputed that Defendant had already paid out one
claim made some months earlier regarding the transmission.
Defendant now was looking at an additional payout under its
contract of approximately $4,400.00. The consideration paid
by Plaintiff for the contract was $1,500.00. The clear implica-
tion is that Defendant did not want to pay out anything more
to Plaintiff, regardless of the merits of this second claim.

As to the UTP/CPL, Defendant persisted throughout the
trial in calling the contract at issue a “service contract.”
Setting aside the fact that Defendant’s very name is “The
Eagle Warranty Corporation,” the contract (Defendant
Exhibit 1) is replete with references to its being a warranty

of the condition of cars sold by “dealers across the U.S.”
There are indeed also references to “Service Contract,” but
nothing that suggests it is not a warranty. In fact, it states
that “There are no warranties that extend beyond the terms
of this express limited service contract.”

The Court finds that the credible evidence shows, clearly
and convincingly, that Defendant had no basis to deny the
claim and that its denial was not based on a good faith dis-
pute as to who or what caused the damage. Rather,
Defendant pretended (and continues to pretend) to rely on
an inspection report that is bereft of any facts to support the
Defendant’s inspector’s self-serving and completely
unfounded statement accusing Plaintiff of continuing to
operate the car, rather than accepting its contractual obliga-
tion to pay Plaintiff ’s claim. Defendant’s breach was inten-
tional, not in good faith, and warrants punitive damages and
counsel fees as a sanction to prevent repetition of this outra-
geous conduct in the future.

Plaintiff ’s actual damages are $4,463.51 plus interest at
6% from March 15, 2005, the latest the claim should have
been paid. Fortunately for Defendant, Plaintiff has not
incurred storage charges while the vehicle has been await-
ing repair. However, Plaintiff had to vindicate his contract
rights by hiring an attorney to pursue the instant action. He
is therefore entitled to an award of counsel fees in a reason-
able amount. Plaintiff Exhibit E is a statement of the work
done to date. In order to determine reasonableness of the
amount of the fee $3,993.00, the Court has issued an Order,
consistent with its usual procedure. Once the reasonable
amount of counsel fees is determined, a Decision1 will be
entered for three times the amount of actual damages plus
interest on the base amount from March 15, 2005 to the date
of Decision, plus counsel fees.

BY THE COURT:
/s/Friedman, J.

DATED: July 27, 2006

ORDER OF COURT
AND NOW, to-wit, this 27th day of July, 2006, the Court

having concluded that Plaintiff is entitled to reasonable
counsel fees pursuant to the Unfair Trade Practices and
Consumer Protection Law, 73 P.S. §201-9.2, and Plaintiff hav-
ing already submitted a statement of his counsel fees as
Exhibit E at the non-jury trial of this matter, it is hereby
ORDERED that Defendant shall file a counter-affidavit, or
detailed objections to certain items by filing its response no
later than August 19, 2006, or may accept the award claimed
without waiving its right to contest the award of any counsel
fees. If necessary, the Court will schedule an evidentiary
hearing limited to the proper amount, only, of reasonable
counsel fees.

Once the matter of the amount of counsel fees has been
resolved, the Court will enter its Decision under Pa. R.C.P.
1038, which governs the proceeding.2

1 Note that under Pa. R.C.P. 1038 a non-jury verdict has been
replaced with a Decision. See also Pa. R.C.P. 227.1(c)(2).

2 See also, Pa. R.C.P. 227.1(c)(2).

Commonwealth of Pennsylvania v.
Wayne Edward Phipps

Reasonable Suspicion for Pat Down Search of Defendant

Police officers did not have a reasonable basis to stop and
arrest Defendant where the officer mistakenly believed that
a license plate was expired. Accordingly, evidence obtained
in the search and subsequent arrest was suppressed.

(Jeffrey A. Ramaley)

Matthew Wholey for the Commonwealth.
P. William Bercik for Defendant.

No. CC 200514762. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Bigley, S.J., July 26, 2006—This case is presently before

the court for determination of the defendant’s motion to sup-
press evidence found on the person of the defendant, while
he was driving a vehicle which had been stopped by the
police. On May 19, 2006 a hearing was conducted on the
defendant’s motion. The facts surrounding the encounter
between the police and the defendant are as follows. On
April 21, 2005 the defendant at approximately 9:00 PM was
operating a vehicle on Bennett Street in the city of
Pittsburgh. Officers Robert Shaw and William Webb of the
Pittsburgh Police Department while on patrol stopped the
vehicle as they observed an illumination from a TV screen
on the dashboard, and while following the vehicle a few car
lengths away they smelled burning marijuana, even though
the automobile in question had its windows rolled up. No
burned marijuana was found in the vehicle and the police
officers were unable to recall what if anything was on the
screen of the dashboard TV. The police officers established
that the vehicle registration plate did not expire until the end
of April 2005. The testimony of officers Webb and Shaw was
inconsistent regarding the reason for their stop of this vehi-
cle. Officer Webb testified that he believed the plate was
expired and officer Shaw placed the defendant under arrest
for this mistaken belief, despite their inquiry yielding the
contrary. The defendant was subsequently searched incident
to the arrest in which a clear plastic baggie with marijuana
and $364 was recovered.

In this case the credible portions of the testimony of the
police officers did not form a reasonable basis for the stop
and subsequent arrest of defendant. The police acted on the
unfounded belief that the license plate was expired even
though they had verified it was currently registered through
the end of the month of this encounter. Commonwealth v.

Espada, 364 Pa.Super. 604, 528 A.2d 968 (1987). The credible
facts concluded by the court surrounding the stop of the
defendant and subsequent arrest and search incident there-
to indicate that the police acted on mere assumptions, which
did not give rise to a justification for the stop in this case.
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Commonwealth v. Anderson, 753 A.2d 1289 (Pa.Super. 2000).
In a hearing on a motion to suppress the court acts as the

fact finder where there is conflicting evidence.
Commonwealth v. Eden, 456 Pa. 1, 317 A.2d 255 (1974). The
fact finder determines the credibility of witnesses presented
and the weight of their testimony. Commonwealth v.

Scavello, 703 A.2d 36 (Pa.Super. 1997), appeal granted,
affirmed, 557 Pa. 429, 734 A.2d 386. In this case, the court
acting as the fact finder, found from the credible evidence
and reasonable inferences to be drawn therefrom, that the
police did not have a reasonable basis to stop and subse-
quently arrest the defendant. Accordingly, the evidence
obtained in the search and subsequent arrest thereafter
must be suppressed.

ORDER
AND NOW, to-wit, this 26th day of July, 2006, it is hereby

ORDERED and DECREED that the Defendant’s Motion to
Suppress is GRANTED; and that any evidence obtained on
April 21, 2005 from the defendant Wayne Edward Phipps as
a result of the stop and subsequent arrest are hereby sup-
pressed or any testimony concerning that evidence, may not
be admitted at trial.

BY THE COURT:
/s/Bigley, S.J.

Commonwealth of Pennsylvania v.
Jabar Ian Foster

Reasonable Suspicion for Pat Down Search of Defendant

Where police observed an illumination from a television
screen on a dashboard and smelled burning marijuana, even
though the automobile in question had its windows rolled up,
this evidence did not present reasonable suspicion justifying
a pat down search of the Defendant. The police did not see
the vehicle occupants engage in any criminal, unusual or
suspicious activity. There was no evidence that the vehicle
occupants were armed, dangerous or would cause harm to
the police officers. Accordingly, the Court suppressed evi-
dence obtained as a result of the pat down search.

(Jeffrey A. Ramaley)

Matthew Wholey for the Commonwealth.
James A. Wymard for Defendant.

No. CC 200514766. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Bigley, S.J., July 26, 2006—This case is presently before

the court for determination of the defendant’s motion to sup-
press evidence found on the person of the defendant while he
was a passenger in a vehicle which had been stopped by the
police. On May 19, 2006 a hearing was conducted on the
defendant’s motion. The facts surrounding the encounter
between the police and the defendant are as follows. On
April 21, 2005 the defendant at approximately 9:00 PM was
a passenger in vehicle driven by Wayne Phipps. Officers
Robert Shaw and William Webb, of the Pittsburgh Police
Department, while on patrol stopped the vehicle as they
observed an illumination from a TV screen on the dash-
board, and while following the vehicle a few car lengths
away they smelled burning marijuana, even though the auto-
mobile in question had its windows rolled up. No burned
marijuana was found in the vehicle and the police officers

were unable to recall what if anything was on the screen.
The vehicle registration plate upon inquiry by the officers
did not expire until the end of April 2005. Officers Shaw,
Webb and Lerza each testified that they did not observe
defendant Foster engage in any criminal activity. Officers
Lerza and Webb both testified that they never observed the
defendant, Foster, engage in any unusual or suspicious activ-
ity. Officer Webb who conducted a pat down search of this
defendant, testified that he was not aware of any nonverbal
communications from the other officers regarding the defen-
dant, and observed nothing unusual or suspicious prior to
conducting the pat down search.

In this case the testimony of the police officers, in partic-
ular officer Webb who conducted the pat down search, indi-
cated that no reasonable suspicion could be had, given the
absence of specific and articulable facts that this defendant
may be armed and dangerous, for conducting a frisk of the
outer garments for weapons. Commonwealth v. Stevenson,

560 Pa. 345, 744 A.2d 1261 (2000). The credible facts indicat-
ed that the officers were able to pursue their investigation
without fear of violence and the limited purpose of the
search conducted of the defendant is not to discover evi-
dence. Adams v. Williams, 407 U.S. 143, 146, 92 S.Ct. 1921,
1923, 32 L.Ed.2d 612 (1972).

In a hearing on a motion to suppress the court acts as the
fact finder where there is conflicting evidence.
Commonwealth v. Eden, 456 Pa. 1, 317 A.2d 255 (1974). The
fact finder determines the credibility of witnesses presented
and the weight of their testimony. Commonwealth v.

Scavello, 703 A.2d 36 (Pa.Super. 1997), appeal granted,
affirmed, 557 Pa. 429, 734 A.2d 386. In this case the court
acting as the fact finder, found from the credible evidence
and reasonable inferences to be drawn therefrom, that there
was an absence of reasonable suspicion for the pat down
search of the defendant and his subsequent arrest.
Accordingly, the evidence obtained in the search and the
subsequent arrest of Mr. Foster must be suppressed.

ORDER
AND NOW, to-wit, this 26th day of July, 2006, it is hereby

ORDERED and DECREED that the Defendant’s Motion to
Suppress is GRANTED, and that any evidence obtained on
April 21, 2005 from the defendant Jabar Ian Foster as a
result of the pat down search and subsequent arrest are
hereby suppressed, and any testimony concerning that evi-
dence may not be admitted at trial.

BY THE COURT:
/s/Bigley, S.J.
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Janice M. Savinis, Anthony J. D’Amico
and John R. Kane v.

Goldberg, Persky & White, P.C.
Arbitration—Ambiguity of Award

1. Ambiguous arbitration award should be remanded to
arbitrators even though there is no legislation specifically
authorizing remand to arbitrators.

2. Judicial review of purported ambiguity undermines the
authority of the arbitrators and improperly entangles a court in
a matter that the parties agreed to resolve through arbitration.

3. The judicially created doctrine of functus officio, which
means once finished, arbitrator is without power to re-exam-
ine decision, does not apply to the clarification of an ambigu-
ous award.

(Shannon F. Barkley)

David L. McClenahan and Paul Berks for Savinis, et al.

John E. Quinn for Goldberg, Persky & White, P.C.

No. GD O5-027781 & No. GD 05-027433. In the Court of
Common Pleas of Allegheny County, Pennsylvania, Civil
Division.

OPINION AND ORDER OF COURT
Wettick, A.J., July 28, 2006—This Opinion addresses the

issue of how this court should respond to a claim that an
arbitration award confirmed by this court is ambiguous.

Disputes between Goldberg, Persky & White, P.C.
(“Goldberg”) and Janis M. Savinis, Anthony J. D’Amico, and
John R. Kane (“Savinis”) were submitted to a three-member
board of arbitrators. On September 15, 2005, the board of
arbitrators entered a common law arbitration award. The
award was faxed to the parties by the Case Manager of the
American Arbitration Association on September 19, 2005.
Goldberg filed a petition to vacate, modify, or correct the
arbitration award on October 18, 2005. On February 8, 2006,
I dismissed the petition on the ground that it was untimely
filed, and I granted the petition of Savinis confirming the
arbitration award and directing the Prothonotary to enter
the award as a judgment.1

I.
The arbitration award which I confirmed has not been

satisfied because the parties are not in agreement as to their
rights and obligations under the award. In a motion for con-
struction of arbitration award, Goldberg has set forth eight
areas of disagreement between the parties with respect to
the construction of the award.

It is the position of Savinis that this court has no jurisdic-
tion to construe or clarify the award because any such
request must be made within thirty days of the entry of the
award. After the expiration of the thirty-day period, a party
is not permitted to complain that the award is unclear and
needs to be clarified or construed.2

The position of Savinis, that this court can neither con-
strue an arbitration award nor address a claim that the
award is ambiguous where the request was not filed within
thirty days of the entry of the award, makes no sense. The
finish line of an arbitration proceeding is a court order con-
struing, if necessary, and enforcing the arbitration award
which the court has confirmed. If, as in this case, the arbitra-
tion award has not been satisfied because the parties have
different positions as to what payments must be made in
order to satisfy the award, the finish line can never be
crossed without a judicial interpretation. In keeping with the
policy favoring arbitration, courts must be involved whenev-

er an arbitration award has not been satisfied because of a
dispute between the parties over the meaning of the award.

Savinis contends that if court intervention is permitted,
Goldberg, in the name of “ambiguity,” will be raising issues
that it sought to raise in its petition to vacate or modify the
arbitration award which was untimely filed. This will not
occur because if I conclude that there is only one reasonable
interpretation of the award, I will enforce the award in
accordance with this interpretation. In other words, my role
is not to modify the arbitration award but, instead, to enforce
the award in accordance with the intentions of the arbitra-
tors so long as I can ascertain these intentions. For these rea-
sons, I rule that this court has jurisdiction to consider
Goldberg’s motion for construction of the arbitration award.

II.
The next issue that the parties have addressed is the role

of the court in the event the court finds that provisions of an
arbitration award are ambiguous. It is the position of Savinis
that in this situation the award should be remanded to the
arbitrators to clarify whatever the court asks the arbitrators
to clarify.

Goldberg disagrees. According to Goldberg, this court
has no authority to remand an arbitration award that has
been confirmed. There is nothing in the legislation govern-
ing common law arbitration that authorizes a remand to the
arbitrators. Furthermore, the common law doctrine of func-

tus officio bars remand. According to Goldberg, this doctrine
provides that once arbitrators have issued a final award,
they are without authority to re-examine the award.
Goldberg contends that courts must resolve ambiguities by
determining which interpretation more likely reflects the
intent of the arbitrators. If it is impossible to decide what the
arbitrators more likely intended, the award should be strick-
en because it should never have been confirmed.

There are more than two dozen federal and state appel-
late court cases that have addressed the issue of what should
be done when a court determines that an arbitrators’ award
is ambiguous or incomplete. Many of these cases involve
awards that were previously confirmed.

I am not aware of any appellate court which has stricken
a previously confirmed arbitration award on the ground that
the award is ambiguous. Such an approach would defeat the
purpose of arbitration— to provide a prompt and inexpen-
sive method of resolving disputes.

A small number of courts have ruled that a court must
resolve the ambiguity if the appeal period has expired. See,
e.g. All Metro Supply, Inc. v. Warner, 707 N.W.2d 1 (Minn. Ct.
App. 2005). The rationale for this approach is that legislation
governing arbitration does not include a provision authoriz-
ing a court, after expiration of the appeal period, to remand
an aspect of the arbitration award to the arbitrators. These
courts also refer to the common law doctrine of functus offi-

cio “(once task finished, arbitrator is without power to re-
examine decision),” Menahga Education Assoc. v. Menahga

Independent School Dist. No. 821, 568 N.W.2d 863, 867 n.3
(Minn. Ct. App. 1997). They also contend that courts— rather
than arbitrators— should construe arbitration awards that
are ambiguous because the remand process is likely to delay
enforcement of the award.3

Most courts have ruled that where the arbitration award
is ambiguous, it should be remanded to the arbitrators to
resolve the ambiguity. These courts offer very convincing
reasons for this approach. Since the question is what did the
arbitrators mean, the arbitrators should be providing the
answer. Having the arbitrators decide what they meant elim-
inates the appellate review that may occur if the trial court
was deciding what the arbitrators intended. Judicial review
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of a purported ambiguity undermines the authority of the
arbitrator and improperly entangles a court in a matter that
the parties agreed to resolve through rulings of arbitrators
selected by the parties. A party that did not fare well before
an arbitrator is less likely to seek to entice a court to find
that an award is ambiguous if the result will be a remand to
the same arbitrator.

Most courts are not troubled by the absence of legislation
specifically authorizing a remand of a previously confirmed
award to the arbitrators when the award is ambiguous.4 The
apparent reason is that the legislation governing arbitration
does not address the issue and a remand in order that an
ambiguous award is construed by the arbitrators, rather
than a judge, furthers the goals of this legislation.

Most of the cases that remand ambiguous arbitration
awards to the arbitrators mention, but do not apply, the judi-
cially-created doctrine of functus officio. This appears to be
a doctrine that originated at a time when judges were hostile
to arbitration and distrusted arbitrators’ independence. See
All Seasons Services, Inc. v. Guildner, 891 A.2d 97, 104
(Conn. App. Ct. 2006). At this time, most courts apply this
doctrine, that arbitrators are without authority to re-exam-
ine a final award, only to the re-examination of the merits of
the award. The doctrine, as developed by the case law, does
not apply to other instances including a clarification of an
ambiguous award.5

The case law does not find to be persuasive the argument
that through a remand the arbitrators are likely to reconsid-
er the merits of their prior award. This will not occur if the
remand specifically describes what the arbitrators shall
clarify and the arbitrators are directed to consider only this
aspect of the award.

The case law is summarized in the recent opinion of the
United States Court of Appeals, Tenth Circuit, in U.S. Energy

Corp. v. Nukem, Inc., 400 F.3d 822, 830-31 (10th Cir. 2005),
where the Court stated:

Other circuits have held there are circum-
stances where a district court can remand to the
arbitrators for clarification. See Green v. Ameritech

Corp., 200 F.3d 967, 977 (6th Cir. 2000) (stating
remand proper “to clarify an ambiguous award”);
Colonial Penn Ins. Co. v. Omaha Indem. Co., 943
F.2d 327, 334 (3d Cir. 1991) (concluding trial court
had authority to remand award to arbitrators for
clarification of ambiguous award). “[C]ourts have
uniformly stated that a remand to the arbitration
panel is appropriate in cases where the award is
ambiguous.” Id. “Such a remand avoids the court’s
misinterpretation of the award and is therefore
more likely to give the parties the award for which
they bargained.” Id. “In short, for a court to engage
in guesswork as to the meaning and application of
an ambiguous arbitration award is inconsistent not
only with federal policy, but also with the parties’
own agreement to submit their dispute to arbitra-
tion.” M & C Corp. v. Erwin Behr GmbH & Co., 326
F.3d 772, 782 (6th Cir. 2003). When there is more
than one reasonable interpretation of an arbitration
award, a remand for clarification is appropriate.
Mutual Fire, Marine & Inland Ins. Co. v. Norad

Reinsurance Co., 868 F.2d 52, 58 (3d Cir. 1989)
(stating “[a] district court itself should not clarify
an ambiguous arbitration award but should remand
it to the arbitration panel for clarification”); Bell

Aerospace Co. Div. of Textron, Inc. v. Local 516, 500
F.2d 921, 923 (2d Cir. 1974) (stating “[c]onstruing
ambiguous provisions of an arbitration award is the

proper province of the arbitrator, not the courts”);
American Postal Workers v. U.S. Postal Serv., 254
F.Supp.2d 12, 15 (D.D.C. 2003) (remanding for clar-
ification where the arbitrator’s award was “suscep-
tible to more than one interpretation”). Such
remands, however, are to be used sparingly in
order not to thwart the interest of achieving finali-
ty. See Fischer v. CGA Computer Assoc., Inc., 612
F.Supp. 1038, 1041 (S.D.N.Y. 1985) (recognizing
remand frustrates the basic purposes of arbitration
because it delays execution of the final judgment).
(Footnote omitted.)

The following cases decided within the past seven years,
and the cases upon which these cases rely, reach the same
result for generally the same reasons: Tri-State Business

Machines, Inc. v. Lanier Worldwide, Inc., 221 F.3d 1015, 1017
(7th Cir. 2000) (if an award is unclear, it should be sent back
to the arbitrator for clarification); Hartford Steam Boiler

Inspection and Insurance Co. v. Underwriters of Lloyd’s and

Companies Collective, 857 A.2d 893, 901 (Conn. 2004)
(although there is no explicit provision in the Arbitration Act
for remand, courts have uniformly stated that a remand to
the arbitration panel is appropriate in cases where the award
is ambiguous); All Seasons Services, Inc. v. Guildner, supra,

891 A.2d at 105-06 (a court must remand an award that is
ambiguous; an award is ambiguous if it is susceptible to
more than one reasonable interpretation); and General

Accident Insurance Company of America v. MSL

Enterprises, Inc., 547 S.E.2d 97, 99-100 (N.C. Ct. App. 2001)
(a court need not remand for clarification where the ambigu-
ity can be resolved by the record, however, the court cannot
interpret the terms and must remand the matter to the arbi-
tration panel for clarification).

The Pennsylvania appellate court case law is consistent
with the case law that I have cited:

In Hall v. Nationwide Mutual Insurance Co., 629 A.2d
954, 956-57 (Pa.Super. 1993), the Court rejected the argu-
ment of a party to an arbitration award that the trial court
exceeded its scope of authority by confirming an arbitration
award that exceeded the limits of the insurance policy. The
Court stated that the appellant’s failure to challenge the
award within thirty days allowed the trial court to confirm
the award. In dicta, the Court stated: “Appellant did not
argue before the trial court, or on appeal, that the arbitra-
tors’ award was ambiguous and in need of clarification. Had
appellant contended that the award itself was ambiguous,
the court would have had the opportunity to determine
whether to accept evidence regarding the arbitrators’
intended award.” Id. at 957 n.4.

In Stack v. Karavan Trailers, Inc., 864 A.2d 551 (Pa.Super.
2004), the arbitrator entered a total molded award that would
have been entered if 25% causal negligence had been attrib-
uted to the remaining defendant in the common law arbitra-
tion proceedings. However, the liability findings in the docu-
ment furnished to the parties showed that the arbitrator’s
decision had attributed 50% causal negligence to this defen-
dant. Within eight days after the issuance of the initial award,
the arbitrator issued a correct and clarified arbitration award
based on a finding of 50% causal negligence. The defendant
filed a petition to vacate the clarified award and for entry of
a judgment in accordance with the initial total molded arbi-
tration award. The trial court granted this relief stating that
under the functus officio doctrine, the arbitrator could not
take any further action once an arbitration award had been
issued. The Superior Court reversed. Its opinion relied on
Colonial Penn Insurance Co. v. Omaha Indemnity Co., 943
F.2d 327, 332 (3d Cir. 1991), which recognized three excep-
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tions to the functus officio doctrine: (1) an arbitrator may cor-
rect a mistake which is apparent on the face of the award; (2)
where the award does not adjudicate an issue which has been
submitted, it remains open for the arbitrator to decide this
issue in a subsequent determination; and (3) where the
award, although seemingly complete, leaves doubt whether
the submission has been fully executed, an ambiguity arises
which the arbitrator is entitled to clarify. In Stack, the Court
found that under the first exception the arbitrator had the
authority to issue a clarified award.

III.
In its motion for clarification, Goldberg has identified

eight areas which it believes to be areas of disagreement
between the parties with respect to construction of the
award. In filings with this court, the parties have briefly
addressed the eight areas. For most, if not all, of the areas,
each party contends that the award resolves the matter in
that party’s favor and that the court should enforce the
award in accordance with that party’s interpretation. The
fallback position appears to be that the award is ambiguous.

Within twenty days, Goldberg shall file a brief that
explains and justifies Goldberg’s interpretation of the award
with respect to each of the eight areas. If Goldberg claims,
even as a fallback position, that the award is ambiguous, the
brief shall describe the issues that I need to submit to the
arbitrators. Twenty days thereafter, Savinis shall file a
responsive brief that meets the same requirements.
Goldberg shall have ten days in which to file a reply brief.

ORDER OF COURT
On this 28th day of July, 2006, it is hereby ORDERED that

the parties shall file briefs according to the timetable set forth
in Part III of the Opinion accompanying this Order of Court.
Argument will be held on September 28, 2006 at 2 o’clock.

BY THE COURT:
/s/Wettick, A.J.

1 Section 7342(b) of the Judicial Code (42 Pa.C.S. §7342(b)),
which governs common law arbitration, provides that on
application of a party made more than thirty days after the
award is made by the arbitrator, the court shall enter an
order confirming the award. Case law citing this provision
holds that any challenge to the arbitration award must be
made in an appeal to the common pleas court by filing a peti-
tion to vacate or modify the arbitration award within thirty
days of the date of the award. See the case law that I cited in
a Memorandum and Order of Court which I entered in
Oklewicz v. Inmedius, Inc., GD04-028330 (C.P. Allegheny
5/5/2005).

2 Under §7311 of the Uniform Arbitration Act (42 Pa.C.S.
§7311), “the trial court may within its discretion, resubmit
an award for clarification while the petition to confirm is
pending.” McIntosh v. State Farm Fire and Casualty Co., 625
A.2d 63, 65 (Pa.Super. 1993). The present case, unlike
McIntosh, involves an arbitration award confirmed by the
court.

3 Such an argument would not have merit in a case such as
the present case, in which a court, in resolving an ambiguous
arbitration award, would be required to review the record
which consists of 1,341 pages of testimony of a five-day hear-
ing, and large numbers of exhibits.

4 The Federal Arbitration Act has no provision for the
remand of ambiguous arbitration awards to the arbitrators
who entered the awards. However, federal appellate court
case law uniformly provides for a remand.

5 This judicially-created doctrine does not appear to serve any
purpose. Judicial decisions as to what may be remanded to an
arbitrator should be based on what furthers the purposes of
the legislation governing arbitration. Courts establish the
boundaries of this doctrine based on the same considerations.

Commonwealth of Pennsylvania v.
Vincent Demor

Paramedic Acting Under Color of State Law

A paramedic in full uniform acting under the color of
state law does not have statutory authority to stop an individ-
ual. Accordingly, the subsequent arrest by police for DUI
was improper and evidence obtained subsequent to the
arrest by the paramedic was suppressed.

(Jeffrey A. Ramaley)

Kevin F. McCarthy for the Commonwealth.
Paul Boas for Defendant.

No. CC 200512184. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Bigley, S.J., July 27, 2006—This case was before the court

for determination of the defendant’s motion to suppress the
stop and arrest of the defendant Vincent Demor while he was
driving a vehicle which had been stopped by a uniformed
paramedic. On May 31, 2006 a hearing was conducted on the
defendant’s motion and the court granted the motion. The
Commonwealth has appealed this determination. On July 5,
2006, a concise statement of matters complained of, in accor-
dance with Pa.R.A.P. Rule 1925(b) was filed.

The facts surrounding the encounter between the para-
medic and the defendant are as follows. On May 7, 2005 the
defendant at approximately 7:30 PM was traveling on Route
51 in his black F-150 pickup truck. Steven Cropelli, an off-
duty paramedic with the McKeesport EMS, observed the
defendant’s vehicle driving erratically. Paramedic Cropelli
while driving his personal vehicle was in full uniform which
included wearing a badge. After calling 911, he approached
the defendant’s vehicle while at a red light and ordered the
defendant to pull over to a nearby gas station. The defendant
adhered to the request of the paramedic and pulled over to
the gas station. Thereafter the paramedic asked the defen-
dant to exit his vehicle and relinquish his keys. The defen-
dant complied with both requests. Ultimately, the police
arrived, observed the defendant in an intoxicated condition
and subsequently arrested and charged him with DUI.

In this case it was apparent that the paramedic while in
full uniform was acting under the color of state law, as
opposed to that of a private citizen in making the stop of the
defendant’s vehicle. It is clear that the paramedic does not
have statutory authority to make such a stop, and as such
suppression was proper and the subsequent arrest was taint-
ed by the actions of the paramedic. Commonwealth v.

Bienstock, 449 Pa.Super. 299, 673 A.2d 952 (1996);
Commonwealth v. Bradley, 724 A.2d 351 (Pa.Super. 1999).
Accordingly, the evidence obtained subsequent to the arrest
by the paramedic was suppressed.

BY THE COURT:
/s/Bigley, S.J.
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Cheryl A. Kadar v.
UPMC Braddock Hospital

Subsequent Remedial Measures—Relevant Evidence

1. Pennsylvania Rule of Evidence 407, relating to subse-
quent remedial measures, excludes evidence of a sink main-
tenance after defendant was injured in bathroom, since
defendant never controverted the issue of maintenance of
hospital room sinks.

2. As other evidence existed to support a negligence
claim, probative value of subsequent remedial measures evi-
dence did not overcome prejudicial impact such evidence
would have had.

3. Evidence of Plaintiff ’s alcohol consumption and vol-
ume consumed was relevant and not excluded due to poten-
tial prejudice, since incident was not witnessed by any third
party; jury is entitled to know Plaintiff ’s background as it
might affect her perception and recall abilities.

4. By filing a personal injury lawsuit, Plaintiff waived
statutory confidentiality privileges.

(Patricia Lindauer)

Shawn T. Flaherty and Noah P. Fardo for Cheryl L. Kadar.
John C. Conti, Howard A. Chajson, and Jeffrey J. Wetzel for
UPMC.

No. GD 04-16612. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
Scanlon, J., July 27, 2006—On January 27, 2006, a jury

verdict was rendered in the within matter following a five-
day trial. In response to special interrogatories, the jury
found the Defendant to be negligent, but that the negligence
was not a cause of any of Plaintiff ’s injuries. Plaintiff filed a
timely Motion for Post-Trial Relief pursuant to Pa. R.C.P.
227.1 raising 39 separate complaints, which essentially
boiled down to three issues. Those were then argued before
this Court on May 10, 2006. Following argument, the Motion
for Post-Trial Relief was denied. Plaintiff filed a timely
appeal and pursuant to Pennsylvania Rule of Appellate
Procedure 1925(b), the following matters are generally
raised on appeal: (1) The Court should not have precluded
the preventative maintenance measures taken by the
Defendant after the incident; (2) The Trial Court erred in
allowing confidential, protected, scandalous, and imperti-
nent evidence in the nature of Plaintiff ’s alcohol consump-
tion; and (3) The verdict of the jury was against the weight
of the evidence.

The facts relevant to the issues on appeal can be summa-
rized as follows: On March 31, 2004, the Plaintiff admitted
herself to the Defendant hospital, which is a psychiatric
and/or behavioral disorder facility. During the course of her
hospitalization she was designated to a private room in the
dual diagnosis unit, where patients who have both a psychi-
atric diagnosis and addiction issues are confined. During
that admission she sustained an injury to her right lower
extremity, which was described by all medical personnel as
a “right comminuted tibial pilon ankle fracture dislocation.”
Plaintiff alleged that this injury occurred on April 2, 2004,
while she was standing in front of the sink in the bathroom
of her hospital room. She described looking into the mirror
to adjust a contact lens and that the sink pulled away from
the wall and landed on her right foot area causing the frac-
ture. She described falling over backwards on to the ground
and that water was gushing from everywhere. She was taken

by hospital personnel to the emergency room of Defendant
hospital where she was subsequently treated and surgery
was performed the next day by Dr. Donald F. O’Malley, Jr.
Thereafter, on or about May 10, 2004, the Plaintiff admitted
herself to Western Psychiatric Institute and Clinic (WPIC), a
psychiatric hospital. During that admission, she received
care for multiple problems including, but not limited to, her
ankle. Over the course of the next 18 months, the Plaintiff
had approximately 13 subsequent surgeries because of ongo-
ing complications with healing of the right lower leg.

In her pleadings and at trial, Plaintiff alleged that she was
standing in front of and leaning stomach against the sink in
the bathroom so she could get closer to the mirror to adjust
her contact lens, when the bathroom sink fell onto her ankle.
Further, at trial Plaintiff presented a wealth of evidence to
support her contention that the Defendant hospital had
failed to properly maintain its facilities, more specifically
the bathroom sink in her room and sinks in other hospital
rooms, prior to April, 2, 2004. In support of her contentions
of negligence, Plaintiff submitted photographs to depict the
state of disrepair of the sink in her room; a wealth of evi-
dence of sinks in other rooms in various states of disrepair
prior to her injury of April 2, 2004; evidence of sinks that fell
from the wall in two other rooms subsequent to her injury of
April 2, 2004; testimony from expert witnesses as to what
type of sink should have been affixed to the wall in the
patient room, rather than the one utilized in this case; build-
ing code and plumbing code regulations which resulted in a
negligence per se charge by the Court; and evidence of spo-
liation of evidence that resulted in a charge to the jury of an
unfavorable inference against the Defendant hospital.
Plaintiff charged Defendant hospital with negligence based
upon premises liability and corporate liability.

The Defendant hospital advanced an alternative theory
that the Plaintiff was not, in fact, standing at the sink, but
was either up on the sink or the toilet in the room, smoking a
cigarette and blowing smoke out through a vent in the ceil-
ing of the bathroom, when she lost her balance and fell strik-
ing her right foot on the floor thereby causing the tibial pilon
fracture. In support of its contention that the Plaintiff was up
on the sink or toilet smoking a cigarette when she fell, the
Defendant hospital presented testimony through nurses of
the attitude of Plaintiff toward smoking cigarettes during
her stay, the identification of a cigarette on the floor imme-
diately after the injury, and the testimony of an expert wit-
ness who not only indicated that Plaintiff ’s theory was
impossible, but further, that her injury occurred as the result
of a fall.

In Plaintiff ’s first matter complained of on appeal, she
takes issue with our favorable ruling on a Motion in Limine
presented by Defendant hospital to preclude any evidence or
testimony related to preventative maintenance to sinks in
patient rooms at Defendant hospital subsequent to April 2,
2004. Plaintiff suggests that this evidence was not being
offered to prove negligence, but was being offered to help
support the credibility of an alcoholic on “the causation
issue,” when she testified that “the sink simply fell off the
wall.” Plaintiff suggested that if the jury had learned that
“hundreds” of other bathroom sinks were also falling from
the walls post-accident, it would help support her theory of
causation that this injury was also caused in the same man-
ner. Plaintiff claimed to be harmed by the preclusion of this
evidence, and that there was no legal basis for its preclusion.

In support of our decision to exclude the evidence of pre-
ventative maintenance to sinks in other patient rooms after
the event of April 2, 2004, it should first be noted that we
denied a Motion in Limine of Defendant hospital to preclude
evidence of incidents or repairs to sinks which had fallen
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into disrepair prior to April 2, 2004. Further, we denied a
Motion in Limine of Defendant hospital to preclude evidence
of incidents or repairs to sinks which did, in fact, fall from
the walls in two other rooms respectively on May 4, 2004 and
September 27, 2004. Accordingly, there was evidence pre-
sented to this jury that the hospital had problems with sinks
in patient rooms prior to April 2, 2004, and at least two
episodes of sinks becoming detached from the wall in other
patient bathrooms after Plaintiff ’s injury of April 2, 2004.

There can be no dispute that the evidence of preventative
measures and repairs to bathroom sinks in the Defendant
hospital would fall into the category of subsequent remedial
measures. In that regard, Pennsylvania Rule of Evidence 407
provides as follows:

When, after an injury or harm allegedly caused by
an event, measures are taken which, if taken previ-
ously, would have made the injury or harm less
likely to occur, evidence of the subsequent meas-
ures is not admissible to prove that the party who
took the measures was negligent or engaged in cul-
pable conduct, or produced, sold, designed, or man-
ufactured a product with a defect or a need for a
warning or instruction. This rule does not require
the exclusion of evidence of subsequent measures
when offered for impeachment, or to prove other
matters, if controverted, such as ownership, con-
trol, or feasibility of precautionary measures.

To begin with, Plaintiff ’s contention that the evidence of
preventative maintenance, measures or repairs to sinks in
patient rooms subsequent to her injury would have been rel-
evant to the issue of causation, is without merit. The intent of
the Rule is to exclude evidence of precautions taken after a
particular event which are offered for the purpose of prov-
ing antecedent negligence or culpable conduct as it relates to
the occurrence. The Pennsylvania Supreme Court explains
the rationale behind the Rule in Baron v. Reading Iron Co.,

202 Pa. 274, 51 A. 979, 980 (1902) as follows:

“The admission of such testimony cannot be
defended on principle. It is not more likely to show

that there was negligence before the accident than
that the occurrence of the accident first suggested
the use of methods or appliances not before thought
of. It applies to conduct before an accident a stan-
dard of duty determined by after acquired knowl-
edge. It punishes a prudent and well-meaning
defendant who guards against the recurrence of an
accident he had no reason to anticipate, or who out
of a considerate regard for the safety of others,
exercises a higher degree of care than the law
requires.” (Emphasis added).

The Rule is exclusive in nature, but for the final sentence
which provides discretion to the Court in terms of the exclu-
sion of evidence when offered to prove other matters, such
as the feasibility of precautionary measures. Alternatively,
Plaintiff argues here that the evidence of the remedial meas-
ures should have been admissible for this specific reason. In
Duchess v. Langston Corp., 564 Pa. 529, 769 A.2d 1131
(2001), the Supreme Court gave trial courts guidance when
facing the issue of whether or not the feasibility of precau-
tionary measures was controverted. The Court said:

“In such circumstances, trial courts should also bal-
ance the probative value of the remedial measure as
implicated by the defense against its prejudicial
impact, and consider whether some lesser measure
would suffice to restore fairness. Additionally,

where a decision is made that the evidence should
be admitted, an effective limiting instruction is
appropriate.”

See also, Armstrong v. Paoli Memorial Hospital, 430
Pa.Super. 36, 633 A.2d 605 (1993) where it was held that
when a trial court allows evidence of subsequent remedial
measures to be introduced to demonstrate prior negligence,
the court abuses its discretion. It is more accurate to say that
subsequent repair evidence may be admissible when offered
for a purpose other than to prove negligence. See
Mendenhall v. Commonwealth, 113 Pa.Cmwlth. 550, 537
A.2d 951 (1988). An example of this would be to establish the
feasibility of precautionary measures.

There was no evidence presented during the course of
the trial that the hospital contested the existence of the fea-
sibility of precautionary measures it could have taken prior
to April 2, 2004, so as to prevent or decrease the risk of the
harm sustained by Plaintiff, if her version of the event is to
be believed. To the contrary, the hospital produced preven-
tative maintenance checklists and work orders during dis-
covery and at the time of trial the Motion in Limine of
Defendant hospital to preclude any evidence of incidence
or repairs regarding sinks prior to April 2, 2004, was
DENIED. During trial, Plaintiff presented evidence of
three incidents, along with incident reports and at least
nine work orders relative to maintenance on sinks prior to
April 2, 2004. Accordingly, the issue of maintenance of
sinks was never controverted by the Defendant hospital. In
addition, in the exercise of discretion, even if it could be
stated that the feasibility of precautionary measures was
controverted, we balanced the probative value of the subse-
quent remedial measures against the prejudicial impact
such evidence would have and excluded this evidence.
There was more than enough evidence produced by
Plaintiff to substantiate the claim of negligence, which was
in fact found by the jury.

The second matter complained of on appeal by Plaintiff
deals with the admission of evidence of the consumption of
and the quantity of alcohol consumed by Plaintiff. The evi-
dence in question is contained within the records of two hos-
pitalizations. The first reference is in the March 31, 2004
admission at Defendant hospital where under the social his-
tory, Plaintiff advised the attending physician that she “…
had been drinking heavily, one case of beer a day.” Further,
in the initial psychiatric evaluation during that hospitaliza-
tion, she advised the physician that she “had a history of
blackouts, delirium tremors, withdrawal seizures, with the
last one a year ago, and that she has had withdrawal symp-
toms.” The second reference to alcohol issues is set forth in
the May 10, 2004, admission to WPIC, where Plaintiff self-
admitted herself approximately five weeks after discharge
from Defendant hospital. There, she reported to hospital
personnel, and it is indicated in the record, that

“…she had been drinking steadily for four days, so
much so she never stopped; that she had not slept
or eaten for a week; that during the period of drink-
ing she had experienced blackouts; that she drank
from morning until the bars closed at the evening;
that at night she laid there all wired and could not
sleep; she reported no appetite, she lost weight, but
she didn’t know how much; that on May 6 she fell
and hit her face on cement; that she had been
drinking all day for approximately a week; that she
had abrasions over her left eye, left cheek, and on
her left knee as a result of a fall that she could not
remember, and that she had consumed approxi-
mately a case of alcohol (beer) a day.”
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This matter first came to the attention of the Court in
Plaintiff ’s Motion in Limine to Preclude Confidential,
Protected, Scandalous and Impertinent Matter. An in-cham-
ber, but off-the-record discussion, took place on Friday,
January 20, 2006, after the parties had selected the jury and
trial was to commence first thing Monday morning, January
23, 2006. After hearing the arguments of counsel on this
point, I concluded that references to the psychiatric history
and alcohol history were relevant and further, that in the
context of the evidence to be presented at trial, the danger of
unfair prejudice, confusion of the issues or misleading of the
jury, did not outweigh the probative value of the evidence
and accordingly, it would be admitted. Further, both parties
were advised that reference to this evidence could be made
in the course of the opening statements to be delivered by
counsel when the Court next convened.

While Plaintiff counsel strenuously objected to the ruling,
and as part of his Motion for Post-Trial Relief, argued that
the admission of the psychiatric history was similarly so
prejudicial as to outweigh the probative value, that issue was
not raised in the 1925(b) statement and is deemed to be
waived in accordance with Commonwealth v. Lord, 553 Pa.
415, 719 A.2d 306, 309 (1998).

Turning then to the issue of the admission of the refer-
ences to alcohol consumption and the volume consumed, it
should be noted that the records of each hospitalization were
never introduced by the Defendant, but defense counsel did
utilize the information from the records in both his opening
statement, and in cross-examination of the Plaintiff. On
cross, the Plaintiff did not dispute the accuracy of what was
set forth in either set of records. There was never any doubt
that the evidence was relevant, the question would be
whether or not it should be excluded because of the potential
prejudice outweighing the probative value.

Relevant evidence, as defined by Rule 401 of the
Pennsylvania Rules of Evidence, “means evidence having
any tendency to make the existence of any fact that is of con-
sequence to the determination of the action more probable or
less probable than it would be without the evidence.” As
articulated in the comment to Rule 401, the rule codifies
existing Pennsylvania law as represented by the Supreme
Court’s definition of relevance in Commonwealth v. Scott,

480 Pa. 50, 54, 389 A.2d 79, 82 (1978). Whether that evidence
has a tendency to make a given fact more or less probable, is
to be determined by the Court in the light of reason, experi-
ence, scientific principles and the other testimony offered in
the case. In our discussion with counsel with respect to this
evidence, both off and then when on the record (T.T. pp. 386-
389), we expressed our opinion as follows:

“the evidence is relative (sic. relevant) to these
proceedings when one considers that in the context
of all the other evidence, when she presented her-
self to WPIC on May 10, which is only five weeks
status post-operative, with a wound that is terribly
necrotic and the external fixator has separated
away from her foot, that her activity for the last five
weeks is certainly relevant barring at least on the
issue of her care of the ankle and her compliance
with the discharge instructions.”

We must keep in mind that she had been advised to remain
“non-weight bearing” and to take daily care of the surgical
wound and to attend to the area where the pins were in place
in her lower leg. Beginning at page 431 of the trial transcript,
she acknowledges the after-surgery instructions with regard
to care and testified that she complied with those instruc-
tions up to May 2004. The evidence of her activities for the
five weeks following discharge from Defendant hospital,

until her admission at WPIC, then becomes relevant; not
only to impeach her credibility, but also to establish a refer-
ence point that any of the 11 subsequent surgeries she was
subjected to were, or may have been, related to her failure to
take care of herself during that five-week period of time. If
it is true that she is drinking daily, consuming at least a case
of beer a day, falling down, having blackouts, staying in bars
from the time they open in the morning until they close at
night, not eating, losing weight, not sleeping, etc., not only is
her credibility as a witness substantially brought into ques-
tions, but she is obviously weight-bearing and not taking
care of herself, so as to raise questions about the necessity or
factual cause of any subsequent treatments.

Evidence which bears on any material issue is relevant,
even though it also bears on a non-material issue; the evi-
dence is admitted for its limited material purpose. See
Orlando v. Herco, Inc., 351 Pa.Super. 144, 505 A.2d 308
(1986). The decision to admit the evidence is entrusted to our
discretion and we believe it should not be reversed since
there is no abuse of discretion with regard to the admission
of this evidence. To exclude the evidence, it must be more
than detrimental to a party’s case, but rather must have an
undo tendency to suggest decision on an improper basis.
Commonwealth v. Peer, 454 Pa.Super. 109, 684 A.2d 1077
(1996). There is no doubt that this evidence was very detri-
mental to the Plaintiff ’s case for two reasons. Firstly, it calls
into question her credibility which, under the facts of this
case, is critical to her case. Her version of the incident of
April 2, 2004, is unwitnessed. It is she, and she alone, who
says that she leaned up against the sink to adjust a contact
lens when the sink fell off crushing her lower leg.
Accordingly, the jury must be entitled to know who this
Plaintiff is, and it may well have concluded that based on her
activities for the year or so prior to the admission at
Braddock Hospital, and with a diagnosis of both a psychi-
atric illness and chemical dependence, that her perception,
understanding, or recall of what happened or her very cred-
ibility as to what occurred, may have been faulty.
Accordingly, the evidence of her activities prior to the
admission of March 31, 2004, are relevant and the probative
value of those facts outweighs the prejudice to the Plaintiff
in the exercise of our discretion.

Similarly, but perhaps even more to the point, the evi-
dence of her activities following her discharge from
Braddock Hospital in April 2004, up until her admission to
WPIC on May 10, 2004, are extremely relevant, as has been
previously said, not only to her credibility as a witness, but
also to the claim for the necessity or cause of further med-
ical treatment. “Were mere prejudice the standard, virtually
all evidence could reasonably be excluded. Whyte v.

Robinson, 421 Pa.Super. 33, 617 A.2d 380 (1992). For this
reason, the test for admissibility is whether the challenged
evidence is so unfairly prejudicial that its inflammatory
nature makes its value de minimis. It would be impossible to
say that the evidence is relevant on one issue, and admissi-
ble, yet not to be considered in dealing with the other.
Accordingly, in the exercise of fair discretion, we admitted
the evidence.

Plaintiff also contends that she had a constitutional right
to protection against this evidence being admitted in this
civil trial for damages, and that evidence of her alcohol
dependence are protected under statutory privileges creat-
ed by 50 P.S. §7111, or under 71 P.S. §1690.108, dealing with
the confidentiality of records of treatment in publicly fund-
ed mental facilities. However, under our law, by filing a per-
sonal injury lawsuit for permanent injury, a plaintiff
impliedly waives those statutory privileges protected under
the reference sections. See Kraus v. Taylor, 710 A.2d 1142
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(1998); 42 Pa.C.S.A. §5929 and Forster v. Manchester, 189
A.2d 147, 150 (1963).

As the admission or relevant evidence or its exclusion is
entrusted to the Court’s discretion, we feel the evidence was
properly admitted and this decision should be affirmed.

In her third matter complained of on appeal, Plaintiff
essentially argues that the verdict of the jury was against the
weight of the evidence. More specifically, Plaintiff argues
that the verdict shocks the sense of justice when the jury
concluded that the Defendant was negligent, but that its neg-
ligence was not a factual cause of Plaintiff ’s injuries.

With respect to the finding of negligence, there was
ample evidence for this jury to conclude that the Defendant
was negligent in any number of ways. The jury was charged
that there was evidence in the case that the Defendant had
violated the Allegheny County plumbing code law in effect at
the time, and that if it found so, the jury must find the
Defendant negligent as a matter of law. Further, there was
evidence presented of the spoliation of evidence and, simi-
larly, the jury was charged that if it found such was the case,
and that the Defendant had violated an Order of Court to
produce the evidence, it should be found negligent as a mat-
ter of law.

While the jury did find that the Defendant was negligent,
it found that the negligence was not a factual cause of any of
Plaintiff ’s injuries. We charged the jury in accordance with
3.15 of the Pennsylvania Standard Instructions with regard
to factual cause. Of interest, of course, is that after deliber-
ating for approximately one hour, the jury submitted a ques-
tion to the Court indicating that it wished to have the defini-
tion of factual cause as it pertains to Question 2 on the
Special Interrogatory clarified. In response, and after con-
sulting with counsel, I re-read Instruction 3.15 in pertinent
part. The verdict was then reached within 40 minutes when
the jury found that the negligent conduct was not a factual
cause of Plaintiff ’s injuries.

For this jury to have found that negligent conduct of the
Defendant hospital was a factual cause of the injuries to the
Plaintiff, of necessity it must have found that the Plaintiff ’s
version of what transpired on April 2, 2004, in the bathroom
of her hospital room was the more credible version of events.
Because Plaintiff had testified to a set of facts that she
believes occurred, she is stuck with that scenario and she
cannot, thereafter, based upon the fact that it may not be the
more plausible explanation, avail herself of the inability of
the Defendant to present evidence as to what precisely hap-
pened. Again, she indicated that as she leaned into the sink,
her stomach came in touch with the sink and it collapsed on
her leg. If that testimony were believed by this jury, there
might not have been any doubt as to factual cause. However,
because the Defendant had no witnesses to the actual events,
its version of what transpired was presented by circumstan-
tial evidence (cigarette butt on the bathroom floor immedi-
ately after the incident, behavior of Plaintiff before the inci-
dent) and through the opinion testimony of its expert, Dr.
Jeffrey Kahn. He is a Board Certified orthopedic surgeon
who testified that he had treated a number of individuals
who had sustained comminuted tibial pilon fractures similar
to Plaintiff ’s, and further, that he was aware of all the med-
ical literature dealing with the etiology of such fractures.
The essence of this opinion on direct is set forth in a very
credible context between pages 30-34 of Volume III of the
trial transcript. In his opinion, “the version presented by the
Plaintiff was implausible” (p. 33). Further, in his opinion, the
only way the Plaintiff ’s injuries could have occurred is by
“pushing, having it (the talus) pushed up into the distal tibia”
(p. 30). More importantly, however, on cross-examination,
Dr. Kahn at page 57 described Plaintiff ’s version as “just not

possible.” Lastly, and in perhaps one of the most compelling
exchanges between Plaintiff counsel and Dr. Kahn, between
pages 59-63 of the trial transcript, Plaintiff counsel inquires
of Dr. Kahn if he believes that the Plaintiff is a liar and that
the incident couldn’t possibly have happened the way she
described. He then invited the doctor to explain how it hap-
pened. Dr. Kahn responded

“…in my opinion it happened from Ms. Kadar com-
ing down on her foot, whether she was standing on
something and slipped off of that. That, in my opin-
ion, would be the most likely scenario.”

Further, he opined that the fall came from a height, whether
it was from the toilet or the sink, and that she landed on the
ground striking the heel of her foot with the talus then crush-
ing in an upward motion the distal tibia. In response to a
question of Plaintiff counsel, the witness actually stepped
down from the witness stand and demonstrated to the jury
what specifically he was talking about. This appeared to
have a profound impact upon the jury. Further, the doctor
differentiated how a transverse fracture would appear, as if
a sink fell and struck the lower leg versus his opinion of what
happened here, that the force actually drives upward from
the heel to the talace to the tibia.

Obviously, the jury heard conflicting testimony as to what
transpired on April 2, 2004. On one hand, we have the
Plaintiff ’s version, and on the other hand we have the
Defendant’s theory. It is for the jury to evaluate the credibil-
ity of witnesses and it is free to accept all, reject all, accept
some or none of any of the testimony presented by Plaintiff
or any of the witnesses at trial. See Goldmas v. Acme

Markets, Inc., 393 Pa.Super. 245, 574 A.2d 100 (1990).
Further, the jury is also free to reject any evidence that it
believes is inconsistent with common sense and good judg-
ment. Plair v. Commonwealth, Pennsylvania Board of

Probation and Parole, 104 Pa.Cmwlth. 297, 521 A.2d 989
(1987). This jury could easily have decided that Plaintiff ’s
version of what happened just didn’t make any sense. Part
and parcel of that determination may have been its conclu-
sion that Plaintiff ’s credibility had been called into serious
question. Clearly, Dr. Kahn’s testimony drew serious doubt
upon the credibility of Plaintiff ’s version as to what took
place. It was Plaintiff ’s burden to establish a necessary ele-
ment of their claim, that the conduct of the Defendant was a
factual cause of her injuries. Based upon the jury’s assess-
ment of the evidence, Plaintiff failed to meet that burden and
the verdict was appropriate.

For all of the above stated reasons, the Motion for Post-
Trial Relief was appropriately denied by this Court and that
decision should be AFFIRMED.

FILED: July 27, 2006
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Louis A. Apostolakis and Mary Apostolakis v.
Paul S. Takacs, Jr. and Beverly A. Takacs

Court: Common Pleas
Case Number: GD 05-000285
Jury Verdict: For Defendants
Date of Verdict: 6/1/06
Judge: O’Brien
Pltf ’s Atty: Robert B. Woomer
Def’s Atty: Phillip R. Earnest
Type of Case: Premises Liability
Experts: Plaintiff(s): Robert E. Schilken, M.D.;

Donal Kirwan (Economist)
Defendant(s): Jon B. Tucker, M.D.

Remarks: Plaintiff, a door-to-door salesman, alleged he fell
due to a build up of ice outside Defendants’ home, causing a
torn meniscus that required surgical repair. Defendants
maintained that while they witnessed the fall and observed
Plaintiff ’s torn pants and bloodied knee, they were unaware
of any ice build up where he fell. In addition, Defendants
presented medical expert testimony that the tear of the
meniscus pre-existed the fall. The jury found in favor of
Defendants.

Rowena J. Gbur, Administratrix
of the Estate of Joseph Gbur, Jr., Deceased and

Rowena J. Gbur in her own right v.
Anthony Golio, M.D.

Court: Common Pleas
Case Number: GD 03-005415
Jury Verdict: For Plaintiff in the amount of $757,273.45
Date of Verdict: 9/26/05
Judge: O’Reilly
Pltf ’s Atty: Mark J. Homyak
Def’s Atty: Tyler J. Smith
Type of Case: Medical Malpractice
Experts: Plaintiff(s): Shelby P. Sanford, M.D.

Defendant(s): Michael Sherry, M.D.,
Melvin Deutsch, M.D.; Ronald Hrebinko,
M.D.

Remarks: This lawsuit was filed on behalf of Mr. Gbur and
his wife alleging failure to diagnose and appropriately treat
metastatic prostate cancer. Plaintiff sought damages includ-
ing pain, suffering, loss of enjoyment of life and being
forced to undergo unnecessary and/or useless treatment for
a period of approximately 1,000 days. Mr. Gbur died prior to
trial.  Plaintiff-wife alleged Defendant failed to report a pos-
itive bone scan result to either the patient or his other
health care providers. The bone scan revealed the cancer
had spread to the bone, including the mandible. Instead,
Decedent underwent painful and useless treatment for the
prostate cancer and also underwent numerous root canals
and a tooth extraction. Defendant denied he acted negli-
gently, claiming the radiologist who interpreted the bone
scan changed his opinion from positive to negative.
Defendant also contended the Decedent acted negligently in
failing to report his jaw pain and for leaving the hospital
against medical advice. The jury found for Plaintiff, reduc-

ing the total awarded by 10% for comparative negligence of
Decedent and awarding Plaintiff-wife $75,000.00 for her
loss of consortium claim.

Joyce A. Schmidt, Admin. of the Estate of Erin D. Schmidt,
Deceased; Joyce A. Schmidt in her own right;

Lindsay Schmidt, a Minor, by her mother and natural
guardian Joyce A. Schmidt; and Peter Jeffress and

Michelle Jeffree, Individually and on behalf of their
minor daughters Joeylynne and Lauren Jeffress v.

Coraopolis Volunteer Fire Department, Boardman Co.,
a division of TBC Manufacturing, Inc.,

Boardman, Inc., Sinor Manufacturing, Inc., and
Freightliner Specialty Vehicles, Inc.

Court: Common Pleas
Case Number: GD 05-007191
Jury Verdict: For Plaintiffs in the amount of

$4,487,456.00.
(Percentage of liability with multiple
Defendants): 50% Coraopolis VFD and
50% Freightliner 

Date of Verdict: 9/14/06
Judge: Della Vecchia
Pltf ’s Atty: Alan H. Perer; John P. Gismondi
Def’s Atty: Vicki L. Beatty (for Coraopolis VFD);

Anthony J. Rash and John T. Pion
(for Boardman); Charles W. Rubendall II
and Donald M. Lewis III (for Freightliner
and Sinor)

Type of Case: Product Liability
Experts: Plaintiff(s):

For the Schmidt family: David J. Bizzak,
Ph.D., P.E.; Leo DeBobes (Safety
Consultant) (West Islip, NY); Shaun
Landham, M.D.; A. Leland Albright, M.D.;
Christine Martone, M.D.; Jay Jarrell
(Economist); For the Jeffress family:
Jane Hughes, M.D.; B.J. Costello, M.D.;
David J. Bizzak, Ph.D., P.E.; Leo DeBobes
(Safety Consultant) (West Islip, NY)
Defendant(s): For Defendants Freightliner
Specialty and Sinor: A. Kirk Rosenhan,
P.E. (Starkville, MS)

Remarks: On August 19, 2004 Erin Schmidt, a minor, was
fatally injured and Joeylynne Jeffress, also a minor, was
seriously injured when a fire hose came loose from a fire
truck belonging to Defendant Coraopolis Volunteer Fire
Department, striking the children as they stood on the side-
walk. Erin suffered a brain injury causing her death the next
evening, while Joeylynne, 10 years of age, suffered multiple
facial fractures and head injuries. Lauren Jeffress was
standing across the street when her sister was injured and
witnessed the event. A claim for negligent infliction of emo-
tional distress was maintained on Lauren’s behalf. The case
proceeded to trial against Coraopolis VFD and Freighliner/
Sinor after Defendant Boardman’s motion for summary
judgment was granted. The jury found for the Plaintiffs,
awarding the sum of $2,980,000.00 to Erin’s family and
$1,507,456.00 to the Jeffress family.

J U R Y  V E R D I C T S
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Edward Bechtold and Linda Bechtold, his wife v.
John D. Scozio

Court: Common Pleas
Case Number: GD 04-023366
Jury Verdict: For Plaintiff Edward Bechtold in the

amount of $21,500.00 (reduced from
$43,000.00 due to contributory negligence)

Date of Verdict: 11/03/05
Judge: Colville
Pltf ’s Atty: Michael H. Rosenzweig
Def’s Atty: Charles A. Buechel, Jr.
Type of Case: Motor Vehicle
Experts: Plaintiff(s): Michael J. Rogal, M.D.

Defendant(s): Jon B. Tucker, M.D.
Remarks: While in the course of his employment as a Chief
of Edgewood Fire Department, Plaintiff-husband was
struck in the left knee by Defendant’s SUV as Plaintiff was
attempting to direct traffic. The impact caused Plaintiff to
fall to the ground. He filed the within lawsuit alleging
Defendant caused damages including the knee injury
which required him to undergo physical therapy, arthro-
scopic surgery, injection therapy and resulted in a loss of
earnings. Defendant maintained that in directing traffic,
Plaintiff ’s signals and directions were misleading and
resulted in confusion. The jury found Defendant was negli-
gent, awarding $43,000.00 and found Plaintiff-husband to
be 50% negligent. Therefore the award was reduced to
$21,500.00.

Patricia L. Kapsha v.
Supervalu, Inc., Mid Town Food Market, Inc.,

d/b/a Mid Town Foodland

Court: Common Pleas
Case Number: GD 05-005838
Jury Verdict: For Plaintiff in the amount of $500,000.00
Date of Verdict: 3/20/06
Judge: O’Reilly
Pltf ’s Atty: Thomas E. Crenney
Def’s Atty: Paul J. Walsh, III; Trisha A. Zaken
Type of Case: Premises Liability
Experts: Plaintiff(s): David J. Engle, M.D.

(Neurosurgeon); Richard J. Pish, M.D.
(Primary Care Physician); Robert T. Stevens
(Architect)
Defendant(s): Howard Senter, M.D.
(Neurosurgeon)

Remarks: Plaintiff slipped and fell on a pallet in the aisle of
Mid Town Foodland in Uniontown. Defendant Foodland
claimed the pallet was open and obvious with product on it.
Plaintiff claimed the pallet was empty and the attractive dis-
play doctrine reduced or eliminated any negligence of
Plaintiff. Plaintiff sustained injuries to her knees and hands.
Several days later she sought treatment and exhibited symp-
toms of spinal cord injury. She underwent a corpectomy
about one year after the fall. Defendant contended her con-
dition was degenerative and unrelated to the fall. Although
68 years of age when she fell, she had been active and inde-
pendent, but since the injury requires the use of a walker.
Plaintiff pled special damages of $25,000.00 in medical bills.
The jury found Plaintiff 50% negligent and Defendant 50%
thereby reducing the award to $250,000.00. While the jury
deliberated, the parties entered into a confidential high/low
agreement.

Patricia McGuigan and Patrick McGuigan v.
Isaac Levari, M.D., Community Family Practice
Associates, Premier Medical Associates, P.C. and

Swissvale Family Practice Associates

Court: Common Pleas
Case Number: GD 00-011835
Jury Verdict: For Defendants
Date of Verdict: 9/19/05
Judge: O’Brien
Pltf ’s Atty: Anita B. Folino
Def’s Atty: Paul A. Custer, Henry W. Sneath, and

James W. Kraus
Type of Case: Medical Malpractice
Experts: Plaintiff(s): John Picone, D.O. (Okemos,

MI); Peter Charap, M.D. (New York, NY);
Donald C. Austin, M.D. (Detroit, MI);
Steven Klepper, Ph.D. (Economist)
Defendant(s): Michael P. McGonigal, M.D.

Remarks: Plaintiff-wife was a patient of Defendant Levari.
After she suffered a stroke, she filed the within lawsuit alleg-
ing that Defendant failed to properly monitor her anti-coag-
ulant therapy that resulted in a stroke. Plaintiffs alleged the
Defendants’ negligence resulted in a loss of speech, severe
depression and lost earnings. Defendants maintained that
Plaintiff had extensive medical problems and that they prop-
erly monitored her and acted within the standard of care.
Plaintiffs alleged the stroke could have been prevented had
Defendants properly treated Plaintiff-wife. The jury found
for Defendants.

Michael R. Renaldi and Julie A. Hanus v.
Michael J. Walters

Court: Common Pleas
Case Number: GD 03-021051
Jury Verdict: For Defendant
Date of Verdict: 12/05/05
Judge: Colville
Pltf ’s Atty: Robert W. Deer
Def’s Atty: Christopher J. Klein
Type of Case: Breach of Contract
Experts: Plaintiff(s): Jeffrey C. Woodcock, P.E.;

Brian F. Miller; William J. Meszar, P.E.;
Connie M. Rusek-Lichok (Appraiser)
Defendant(s): Jack Murray, P.E.

Remarks: Plaintiff buyers purchased a house from
Defendant seller through his real estate agent. Plaintiffs were
aware of an indentation in the yard prior to the purchase but
were assured it was not a problem. The seller’s disclosure
statement indicated no problem with regard to subsidence.
Plaintiffs filled in the indentation using 34 truckloads of
material and thereafter a major subsidence occurred, threat-
ening the foundation. Plaintiffs alleged Defendant knew prior
to the sale of the property that the property was unstable and
that the instability had been an impediment to sale of the
property for some time. Plaintiffs filed this lawsuit alleging
damages including the cost of remediation, the costs of
attempted remediation, litigation costs and treble damages
under consumer protection law. Defendant maintained he
knew only that there was a slight depression but not of any
increase in the depth of the depression. He also argued that
Plaintiffs had the opportunity to inspect the property, that
they caused the subsidence by adding the materials to smooth
out the lawn surface. The jury found for Defendants.



page 246 volume 154  no.  23Supplement to The Lawyers Journal

Timothy DeBold v.
Metallic Ladder Manufacturing

and L.M. Colker Co. Inc.

Court: Common Pleas
Case Number: GD 98-008167
Jury Verdict: For Defendants
Date of Verdict: 2/1/06
Judge: Folino
Pltf ’s Atty: Craig E. Coleman
Def’s Atty: David R. Johnson
Type of Case: Product Liability
Experts: Plaintiff(s): Richard Collins, M.D.

Defendant(s): Thomas Bayer, P.E.
Remarks: Plaintiff, a window washer, fell from a section
ladder while descending it. The ladder section bowed
toward the building and the ladder rail broke away from
the rung. Plaintiff alleged the ladder was defective and that
the defect caused him to suffer injuries to his neck, back
and foot for which he received various treatment including
an epidural block for pain. His damages included a claim
for loss of earnings. Defendants maintained that the ladder
was not defective, and that Plaintiff ’s misuse of the product
caused his injuries. Defendant’s expert opined that the
damaged condition of the ladder after this fall indicated
that it had been improperly used. The jury found for the
Defendants.

John L. Kane v. Isco, Inc.

Court: Common Pleas
Case Number: GD 02-024543
Jury Verdict: For Defendant
Date of Verdict: 9/18/06
Judge: Hertzberg
Pltf ’s Atty: Samuel J. Pasquarelli
Def’s Atty: Walter P. Deforest, III
Type of Case: Contract
Remarks: As an employee of Defendant, Plaintiff alleged
there existed an oral employment agreement which entitled
him to a base salary plus a percentage commission and peri-
odic bonuses. When Plaintiff moved from his sales represen-
tative position to that of account manager, Plaintiff claimed
the employment agreement called for an increase in the per-
centage commission he was to receive. Plaintiff claimed
Defendant failed to pay his commissions at the higher per-
centage rate and failed to pay him a bonus he alleged he was
due. In his complaint, Plaintiff also sought additional dam-
ages pursuant to the Wage Payment and Collection Law.
Defendant contended that Plaintiff was told at or near the
time of his promotion that he would not receive a commis-
sion on a particular sale because of his lack of involvement
in what was a years’ long project. Defendant also contended
that it had paid the bonus Plaintiff alleged was not paid, but
the bonus was diminished by Plaintiff ’s taking draws against
commissions. The jury found in favor of Defendant.

Kaylan Kasko v. Erich Reuter

Court: Common Pleas
Case Number: GD 04-021479
Jury Verdict: For Plaintiff in the amount of $500.00
Date of Verdict: 9/27/06
Judge: Colville
Pltf ’s Atty: James J. Lestitian
Def’s Atty: Robert A. Loch
Type of Case: Motor Vehicle
Experts: Plaintiff(s): Paul S. Lieber, M.D.

Defendant(s): Richard Kasdan, M.D.
Remarks: Plaintiff was the restrained front seat passenger
in Defendant’s vehicle when he rear-ended the car in front
of them. Plaintiff alleged Defendant was negligent in causing
the collision and further claimed that the impact caused her
to suffer a cervical strain requiring medical treatment
including physical therapy and trigger point injections.
Plaintiff also alleged damages of loss of earning capacity.
Defendant admitted negligence and Defendant’s expert
opined that Plaintiff had suffered a soft tissue injury to the
neck. The jury found Defendant was negligent and the neg-
ligence caused harm to Plaintiff and awarded Plaintiff the
sum of $500.00.

Twila Smith v.
Central Maintenance and Service Co.

Court: Common Pleas
Case Number: GD 02-001512
Jury Verdict: For Defendant
Date of Verdict: 9/8/05
Judge: Friedman
Pltf ’s Atty: Daniel McIntyre
Def’s Atty: Linda L. Pretz
Type of Case: Premises Liability
Experts: Plaintiff(s): Sean W. Leehan, M.D.

Defendant(s): Michael W. Weiss, M.D.
Remarks: Plaintiff slipped and fell at her work place, sus-
taining injuries to her back including herniation at L4-5. At
the time, Defendant was providing maintenance service at
the work place. Plaintiff alleged Defendant failed to warn
employees at the plant of the hazardous condition
Defendant had created. Defendant maintained that
Plaintiff knew of the work being done at the plant and there
were not only warning signs posted but the substance
Defendant was using on the floors was sticky and emitted
an odor. The jury found that while Defendant was negli-
gent, the negligence was not a substantial factor in causing
Plaintiff ’s injuries.
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Michael Lemansky v.
Allegheny County, Pennsylvania

Inmate Telephone, Inc. and
Global Tel*Link

Injunctive Relief—Competitive Bidding—RFP Process—

Government Contracts

1. Taxpayer has standing and is entitled to proper appli-
cation of County Rules and Regulations governing RFP
process.

2. Evidence showed that finalist’s response to RFP lacked
proof of experience and finances required by RFP, and scor-
ing system utilized by evaluation committee was misleading.

3. Court-ordered preliminary injunction enjoining County
signing of contact with bidder prevented harm to taxpayer
by precluding corruption and favoritism; irreparable harm
was also present in that County regulations were violated.

4. Court-ordered contract with alternative bidder was
justified to prevent further harm to County taxpayers by the
additional expense of restarting the entire RFP process.

5. Rebidding wrongfully awarded contract was inappro-
priate to restore status quo when contract award process,
rather than RFP process, was the point of wrongdoing.

6. Bidder’s deceptive offer and noncompliant submis-
sions to RFP constituted unclean hands.

7. Court’s order directing County to enter into contract
with alternative bidder was supported by Court’s finding of
bad faith in award process.

(Patricia Lindauer)

Richard F. Paciaroni for Plaintiff.
Allan J. Opsitnick for Allegheny County, Pennsylvania.
William L. Stang and Carl J. Rychcik for Inmate Telephone, Inc.
Michael McAuliffe Miller for Global Tel*Link.

No. GD 06-3583. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Civil Division.

OPINION
INTRODUCTION

Friedman, J., July 28, 2006—This case demonstrates that
public corruption does not always involve personal financial
gain, and that it is no excuse for corruption that public
employees may have believed their dishonesty was for the
greater good.

All three Defendants have filed separate appeals in the
captioned matter, which involves the Court’s two-part Order
of May 24, 2006, (1) enjoining Defendant Allegheny County,
Pennsylvania from awarding a particular contract to
Defendant Inmate Telephone, Inc. (“ITI”) and (2) mandating
that the County award that contract to SECURUS
Technologies, Inc. (“SECURUS”) as Plaintiff requested. The
Order is a preliminary one, entered after a lengthy hearing.
It will be in effect pending a full trial and a final Decision by
a chancellor. The Court explained in its Memorandum in
Support of Order dated May 24, 2006, why the circumstances
of this case compelled the issuance of the preliminary
injunction. See the 271 Findings of Fact listed at pp. 7-51 of
that Memorandum, which is hereby incorporated by refer-
ence. This Opinion will attempt to expand on the Conclusions
of Law set forth in that earlier discussion.

Based on their Statements of Matters Complained of on

Appeal, neither ITI nor Global Tel*Link (“Global”) object to
the first part of the Order, enjoining the signing of a contract
with ITI. However, both contend, inter alia, that the Court
exceeded its powers when it then mandated awarding the
contract to SECURUS. Both ITI and Global contend that the
only appropriate remedy is to order re-bidding of the
Request for Proposal (“RFP”).1 The County’s position is that
Plaintiff lacks standing to bring this action, that the prereq-
uisites for injunctive relief were not met, that the mandato-
ry aspect of the Order was not warranted, that the bonds’
amounts were improper, that the County’s automatic super-
sedeas should not have been lifted, and that certain factual
findings were erroneous and an abuse of discretion.

The Court’s decision was based on well-settled principles
expressed by the Commonwealth Court in Conduit and

Foundation Corp. v. City of Philadelphia, 41 Pa.Commw. 641,
401 A.2d 376 (1979):

It is clear that the statutory requirements for com-
petitive bidding, and the ordinances enacted there-
under, do not exist solely to secure work or supplies
at the lowest possible price, but also have the “pur-
pose of inviting competition, to guard against
favoritism, improvidence, extravagance, fraud and
corruption in the awarding of municipal contracts
…and are enacted…not for the benefit or enrich-
ment of bidders.…” The obvious intent of the appli-
cable statute is thus also to “close, as far as possi-
ble, every avenue to favoritism and fraud in its
varied forms.” Therefore,…the courts will not con-
done a situation that reveals a clear potential to
become a means of favoritism….

Conduit, 401 A.2d at 379. (Citations omitted. Emphasis added.)

This was reiterated by the Commonwealth Court only a few
months ago in Pennsylvania Associated Builders v.

Commonwealth Dept. of General Services, 899 A.2d 389
(Pa.Cmwlth. 2006), at footnote 6: “The purpose of the
General Assembly requiring competitive bidding is not just
to obtain goods or construct services, but to ensure that the
public has faith in its government….” The Court then
repeats the above quotation.

Although the instant case involves the RFP process
rather than the previously more common bid process, it
should go without saying that the policy concerns discussed
in Conduit and the other cases involving bids are equally
applicable to RFPs. Although the RFP process is less rigid
than the bid process, both are competitive and both place
minimum limits on the exercise of governmental discretion
in awarding contracts. Good faith administration of each
process serves the same purpose–“to guard against
favoritism, improvidence, fraud and corruption in the
awarding of municipal contracts.” Conduit, supra.

In this case the Court had to balance the equities in order
to form the least harmful remedy for the favoritism and bad
faith evaluation demonstrated by the evidence. The Court
considered that the Taxpayer, the successful Plaintiff herein,
was entitled to the proper application of the County’s Rules
and Regulations regarding the RFP process. Another consid-
eration was that the Taxpayer would also be harmed by let-
ting ITI, a wrongdoer, re-participate in a process it, along
with some of the County’s employees(“the Employees”), has
tainted. Furthermore, the other finalists, SECURUS and
Global, also were entitled to a fair and unbiased comparison
with ITI. As will be discussed later herein, there was no evi-
dence to suggest that the comparison between SECURUS
and Global was manipulated in any way. It was ITI’s compar-
ative merit that was manipulated and misstated.
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After considering all those equities, it became evident
that there was no point in going all the way back to the begin-
ning of the RFP process to form appropriate relief. Rather,
the Court realized it would be sufficient to go to the point in
the process where ITI benefited from the wrongdoing and
where the harm to the Taxpayer occurred. That point was
where favoritism put ITI among the three finalists.
Removing ITI as a finalist left only SECURUS and Global.
As between the two of them, the available evidence over-
whelmingly favored SECURUS. The Court therefore man-
dated that the County sign a contract with it.

Lastly, the Court set two bonds, a nominal one for the
Taxpayer in accordance with well-settled principles, and a
substantial one for SECURUS, which, even though a non-
party, would obviously benefit from the Order and which
therefore should be the party to pay damages if the prelimi-
nary relief were found to have been improvidently granted.

ISSUES ON APPEAL
The issues raised on appeal are listed below, and the

party or parties who raised each and the pertinent para-
graph of each party’s Statement are noted parenthetically
after each issue.

1. The Taxpayer lacked standing to bring the instant
action. Raised by County only.

2. The Court impermissibly substituted its discretion for
the County’s administrative discretion when it mandated the
execution of a contract between the County and SECURUS.
ITI at ¶3(a); Global at ¶3(a); County at ¶3(o).

3. The Court’s Order was not reasonably suited to abate
the offending activity, and the Court should only have
ordered reissuance of the RFP in order to correct the flawed
evaluation process it found had occurred. ITI at ¶3(b);
Global at ¶3(b); County ¶3(n).

4. The Court’s Order did not restore the parties to their
status as it existed immediately prior to the wrongful con-
duct; instead the Court should have ordered that the RFP be
reissued. ITI ¶3(c); Global ¶3(c); County ¶3(n).

5. The Court was not permitted as a matter of law to man-
date the award to SECURUS. ITI ¶3(d); Global ¶3(d); County
¶3(o).

6. “SECURUS was guilty of unclean hands directly rele-
vant to its alleged right to relief.” ITI ¶3(e).

7. The Court abused its discretion in setting the amounts
of the bonds it required. ITI ¶3(f); County ¶3(p).

8. The Court abused its discretion in closing and/or par-
tially closing the courtroom to the public during portions of
the preliminary injunction hearing. ITI ¶3(g).

9. Global “was the most responsive bidder to the RFP”
because its commission offer of 57.5% was the highest of all
three finalists. Global ¶3(e).

10. The Court’s comments that Global was no longer
interested in the contract and that Global’s participation in
the hearing was limited were unwarranted. Global ¶¶3(f), (g)
and (h).

11. The Court erroneously concluded that the preliminary
injunction would cause no further harm to Global based on
the Court’s erroneous finding that “there was no evidence
that Global’s proposal was more advantageous to the County
than that of SECURUS;” rather, Global’s higher commission
offer demonstrates that Global’s proposal “was the highest
value to the County from all of the responding bidders
including SECURUS.” Global  ¶¶(i) and (k).

12. The relative advantages of Global v. SECURUS were
not an issue at the hearing on the Taxpayer’s Motion for
Preliminary Injunction and Global therefore had no “bur-
den…to present evidence that its proposal to the County was
more advantageous than SECURUS.’” Global ¶3(j).

13. The Court’s findings with regard to “enhancements”
were erroneous; the Court should have found that the offers
of both SECURUS and ITI included impermissible enhance-
ments, and so should have awarded the contract to Global or
ordered the RFP to be reissued. Global ¶3(l); County ¶3(e).

14. There was no evidentiary basis for many of the Court’s
findings. This is the gist of County ¶3(b), (c), (d), (f), (g), (h),
(i), (j), (k), (l) and (m), and also of Global ¶3(j) and (k).

15. The Court erred in prohibiting the normal super-
sedeas that would be available to the County. County ¶3(q).

There is an additional side issue that arose after the Court
had drafted the portion of this Opinion addressing the issues
raised by ITI and Global. ITI sought leave to file an
Amended Statement of Matters Complained of on Appeal
well after the deadline for filing its Statement has passed.
The Court denied the Motion, which was bereft of any reason
justifying the belated amendment. In fact, the nature of the
proposed amendment was not even stated. As explained in
the Court’s Memorandum in Support of Order of July 5, 2006
denying ITI’s Motion to Amend its Statement, the Court is
inconvenienced considerably when counsel raise or attempt
to raise new issues after deadlines have passed. The Opinion
in this case was due July 5, 2006. It had been drafted in
rough form since mid-June and was somewhat revised when
Global’s Notice of Appeal and Statement arrived. The County
was the last to file a Notice of Appeal which resulted in their
Statement being due on July 5, 2006, the same date as this
Opinion was due. The Court was therefore waiting only to
see what new issues the County might raise that the other
Defendants did not complain of before finalizing its draft.
While the Court always tries to accommodate counsel, in this
case ITI’s request was unduly burdensome and without good
cause. Its Motion to Amend was properly denied.

In addition, it should be noted that all three Defendants
attempt to circumvent Rule 1925(b) by reserving to them-
selves the right to “address such additional issues as may be
presented by any trial court Opinion.” Since the purpose of
Pa. Rule of Appellate Procedure 1925(b) is to set the param-
eters for the appeal so that the trial court knows what issues
to address, it is puzzling to think that new issues beyond the
scope of a Statement of Matters would somehow be permis-
sible after the Opinion is filed. The undersigned leaves it to
the appellate courts to decide whether or not to enforce Rule
1925(b).

The fifteen matters raised by Defendants and listed
above are somewhat condensed into the following seven
areas for discussion herein:

1. The Plaintiff has standing in the instant action.
2. A neutral evaluation of the three finalists’ proposals in

accordance with the RFP, the County Administrative code,
and the law of Pennsylvania would have placed SECURUS’
proposal first and Global’s second.

a. ITI’s proposal failed to comply with the RFP.

b. ITI’s commission offer was substantially lower
than those of SECURUS and Global and consisted
of an intentionally misleading two-tiered system.

c. The Employees deceived the County regarding
how they evaluated the merits of ITI’s proposal.

3. All prerequisites for preliminary injunctive relief have
been met.

a. The preliminary injunction prevents irreparable
harm to the Taxpayer that would not be compensa-
ble by money damages.

b. It would have been more injurious to the
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Taxpayer (and the County) to refuse the relief than
to grant it.

c. The preliminary injunction restored the status

quo ante the wrongful conduct of the Employees
and ITI.

d. The credible evidence adduced at the hearing on
the preliminary injunction shows that Plaintiff is
highly likely to prevail on the merits after a full
trial and a final Decision by a Chancellor.

e. ITI, not SECURUS, has unclean hands.

f. The direction to the County to enter a contract
with SECURUS was proper under the law of
Pennsylvania.

4. The Court did not close the courtroom to the public at
any time.

5. Global’s overall proposal was not shown to be superior
to that of SECURUS.

6. The Court did not impose its own preferences when it
ordered the award to SECURUS.

7. The Court set the bonds for the Taxpayer and SECU-
RUS in appropriate amounts and also properly lifted the
County’s automatic supersedeas.

8. Credibility is for the factfinder.

DISCUSSION
Standing is the most important issue. If the Defendants

are correct that this Taxpayer lacks standing, then the fact
that there was highly improper conduct on the part of ITI
and the Employees, and the fact that ITI’s proposal is inade-
quate and noncompliant with the RFP will be irrelevant and
the improper award could nevertheless be made by the
County to ITI.

As to the other issues raised on appeal by the Defendants,
the 271 Findings of Fact in the 56-page Memorandum
referred to earlier are discussed herein in a more concise
form. Those Findings should also be reviewed at this point in
order to have a more detailed view of the facts and the evi-
dence. Some of them will be referred to specifically herein.

1. Plaintiff has standing to bring the instant action.
The standing of Plaintiff is based on the well-settled prin-

ciples articulated by the Pennsylvania Supreme Court in
William Penn Parking Garage v. City of Pittsburgh, 464 Pa.
168, 346 A.2d 269 (1975). That case discussed many aspects
of standing. The Supreme Court states:

The core concept, of course, is that a person who is
not adversely affected in any way by the matter he
seeks to challenge is not “aggrieved” thereby and
has no standing to obtain a judicial resolution of his
challenge. In particular, it is not sufficient for the
person claiming to be “aggrieved” to assert the
common [but abstract] interest of all citizens in
procuring obedience to the law.

It is the latter principle which lies behind the tradi-

tional formulation’s requirements that the would-
be “aggrieved” party must have an interest which
is “pecuniary” and “substantial.” Thus, for exam-
ple, it is clear that some interests will suffice to
confer standing even though they are neither pecu-
niary nor readily translatable into pecuniary terms.

464 Pa. at 192-93, 346 A.2d at 280-81. (Emphasis added.)

The Supreme Court later points out that “pecuniary and

substantial” is better described simply as “substantial.” The
Supreme Court also states that a “pecuniary” interest is not
the only kind of interest that confers standing, holding that

the requirements of a “substantial” interest simply
means that the individual’s interest must have sub-
stance—there must be some discernible adverse
effect to some interest other than the abstract
interest of all citizens in having others comply with
the law.

464 Pa. at 195, 346 A.2d at 282.

The portion applicable to the instant case is found in foot-
note 21 to the William Penn opinion:

Two classes of cases which support this proposition
[that there is no minimum size required for a pecu-
niary interest] deserve special comment. First, a
taxpayer is permitted to sue in order to prevent
waste or illegal expenditure of public funds.
[Citations omitted.] For this purpose it matters not
how trifling the amount of taxes paid by the plain-
tiff (which obviously sets a maximum to his pecu-
niary interest). Second, a duly licensed member of
a profession has standing to seek an injunction
against unauthorized practice of that profession by
another.

(Emphasis added.)

See also Biester v. Thornburgh, 487 Pa. 438, 409 A.2d 848
(1979), which reiterates the following excerpt from Faden v.

Philadelphia Housing Auth., 424 Pa. 273, 278, 227 A.2d 619,
621-22 (1967):

[A]lthough many reasons have been advanced for
granting standing to taxpayers, the fundamental
reason for granting standing is simply that other-
wise a large body of governmental activity would
be unchallenged in the courts.

Clearly, Plaintiff has standing in this matter. See also
Findings of Fact Nos. 1-9.

2. A neutral evaluation of the three finalists’ proposals in
accordance with the RFP, the County Administrative Code,
and the law of Pennsylvania would have placed SECURUS’
proposal first and Global’s second.

a. ITI’s proposal failed to comply with the RFP.
The RFP required, inter alia, that the phone system be

installed and operated and maintained by a company with
(1) a proven track record in Jail Telephone Systems and (2)
the financial means to carry out its promises.

ITI’s proposal lacked the necessary proof of such abili-
ties. As noted in the Court’s Memorandum of May 24, 2006,
the County employees (“Employees”) who chose ITI appear
to have relied on the experience and financial soundness of
its related company, Digital Solutions, Inc. (“DSI”), which is
a separate corporation and could be held liable for any fail-
ures of ITI to perform only by piercing the corporate veil, a
difficult proceeding, to say the least.

Even assuming, arguendo, that the documentation of its
finances was adequate, the credible evidence shows that
ITI’s experience was inferior to that of SECURUS. The
Court assumes DSI installed and operates a decent Offender
Management System (“OMS”). However, the evidence of
ITI’s ability in any field is virtually limited to its affiliation
with DSI; the evidence of ITI’s ability to do anything inde-

pendently of DSI is scant to non-existent. On the other hand,
SECURUS’ experience with jail telephone systems is signif-
icantly greater than ITI’s. There was insufficient evidence
presented at the hearing regarding Global’s qualifications.

b. ITI’s commission offer was substantially lower
than those of SECURUS and Global and consisted
of an intentionally misleading two-tiered system.
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Not only was the above lack of compliance with the RFP
disregarded by the Employees, they also permitted ITI to try
to meet the offers of SECURUS and Global by adjusting its
low commission offer at a point in time when all commis-
sions should have remained sealed. ITI then offered a two-
tiered rate which did not really raise its original offer as
much as ITI pretended. The County accepted the represen-
tations of ITI without question. Even though those rates
depended on most calls being debit calls, a policy ITI and
DSI had managed to get mandated in other jails but which
the Warden of the Allegheny County Jail testified was not
contemplated here, the County continues on appeal to defend
its blind acceptance of figures that are unreliable if not out-
right pie-in-the-sky.

The credible evidence showed that jail inmates prefer to
make collect calls whenever possible (so as to save their
debit account for commissary items). The evidence, from

ITI, was that there is a significant level of default in payment
of calls charged to the phone of the recipient of an inmate’s
collect call. The RFP called for the County’s percentage to be
paid against the total calls made regardless of whether the

provider of the system eventually got paid. Therefore, ITI’s
two-tiered commission offer benefited only ITI and the sup-
posedly high number of debit calls expected was a deliber-
ately misleading fabrication as applied to the Allegheny
County Jail which does not mandate and does not intend to
mandate that all calls be debit calls. In other words, ITI
raised the commission it would pay only on the calls least

likely to be made by typical Allegheny County Jail inmates,
debit calls paid from the inmate’s account. ITI’s rate for the
most likely method to be used by ACJ inmates (collect calls,
charged to someone else’s phone) was barely increased at
all, from 51.0 to 52.5%. In contrast, Global’s commission
offer was 57.5% and SECURUS’ offer was 57.2%, on all calls.

c. The Employees deceived the County regarding
how they evaluated the merits of ITI’s proposal.

Another area of deception was the supposed use of a neu-
tral weighted scoring system by all three members of the
evaluation committee. The undisputed evidence is that only
one committee member devised the “system”; the same
member pretended that all three2 members gave scores, and
that those scores were “averaged.” Those fictitious averages
were attached to the Committee’s Report (intended to go to
the County Executive and/or the County Manager for signa-
ture) as support for the Employees’ predetermined selection
of ITI. A scoring system, properly used and neutrally deter-
mined, could be useful. The scoring system here was worse
than useless—it was intentionally misleading.

The Employees and ITI combined to create the deception
involving the true value of ITI’s two-tiered commission offer.
In addition, ITI’s amended two-tiered commission offer was
deceptively explained to the Employees by ITI. The
Employees did no investigation to confirm (or not) the expla-
nation ITI gave. They accepted it blindly, because they had
already picked ITI for improper reasons. The true conver-
sion of ITI’s two-tiered rate was more likely to be close to the
low rate contained in its first submission of 51.0%, which was
6.2 points below SECURUS and 6.5 points below Global. See
also Findings Nos. 140 to 164.

3. All prerequisites for preliminary injunctive relief have
been met.

The three prerequisites for the issuance of a preliminary
injunction were set forth in New Castle Orthopedic Assoc. v.

Burns, 481 Pa. 460, 392 A.2d 1383 (1978). Those prerequi-
sites are, first, that it be necessary to prevent immediate and
irreparable harm not compensable by damages, second, that

it would be more injurious to refuse than to grant it, and
third, that it restore the parties to their status as it was
immediately prior to the alleged wrongful conduct. 392 A.2d
at 1385. A further consideration is whether, when the issue is
finally resolved, the petitioner will prevail on the merits.
American Federation of State County, and Municipal

Employees v. Commonwealth, 77 Pa.Commw. 37, 465 A.2d 62
(1983).

The scope of review of orders granting or denying prelim-
inary injunctions is narrow:

On an appeal from the grant or denial of a prelimi-
nary injunction, we do not inquire into the merits of
the controversy, but only examine the record to
determine if there were any apparently reasonable
grounds for the action of the court below. Only if it
is plain that no grounds exist to support the decree
or that the rule of law relied upon was palpably
erroneous or misapplied will [the appellate court]
interfere with the decision of the Chancellor.

Mazzie v. Commonwealth, 495 Pa. 128, 133, 432 A.2d 985, 988
(1981), quoting Robert v. Board of Directors of School

District of Scranton, 462 Pa. 464, 469, 341 A.2d 475, 478
(1975). See also, Pennsylvania Interscholastic Athletic Assn.

v. Geisinger, 81 Pa.Commw. 421, 474 A.2d 62 (1984).

a. The preliminary injunction prevents irrepara-
ble harm to the Taxpayer that would not be com-
pensable by money damages

If the County had not been enjoined from signing the con-
tract with ITI, corruption and favoritism would prevail. It
would be hard to undo any of ITI’s mistakes based on its
inexperience or worse. It would also be very difficult to
obtain relief from ITI given its unknown financial status.
The Employees’ reliance on DSI’s qualifications would not
translate to the lawsuit arena if ITI failed to perform. In
addition, it is axiomatic that a violation of a statute or regu-
lation itself constitutes irreparable harm.

b. It would have been more injurious to the
Taxpayer (and the County) to refuse the relief than
to grant it.

When it directed the County to enter a contract with
SECURUS, the Court was trying to avoid further harm to the
taxpayers of Allegheny County. The Court did not impose its
own wishes on the County as two of the Defendants suggest.
Rather, it considered the evidence, decided credibility, and
concluded that the County’s taxpayers should not suffer fur-
ther lost income and further technological disadvantage by
recommencing a lengthy RFP process all over again, when
the wrongful conduct occurred late in that process.

In determining the appropriate remedy for the
Employees’ bad faith recommendation in favor of ITI, the
Court considered the time required for “re-bidding.” The
contract in dispute was for a three-year term with the
County having the option to renew for two years. Based on
the time the instant RFP took to be handled, it is likely that
any re-issuance and re-submittals would take at least anoth-
er year. If only re-bidding were ordered, the County and its
taxpayers would continue to receive the current low level of
revenue from the current operators until a new proposal was
properly accepted. In a worst-case scenario, the current
provider of jail telephone service could stop providing the
service completely.

Instead, the Court’s Order can be regarded has having the
serendipitous effect not only of maintaining the status quo,
albeit only in part, but even improving it somewhat. Although
this was not a factor in the Court’s decision, it appears that
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SECURUS is the current operator of the existing system
under a sub-contract with the current contractor.3 Under the
Court’s Order, SECURUS would immediately (not a year
from now) have to install the advanced equipment required
by the RFP; SECURUS would also immediately have to pro-
vide the “enhancements” it offered pursuant to the RFP; and
SECURUS would immediately have to pay the County a sig-
nificantly higher commission than the County now receives
from the present contractor. The fiscal harm to the County
Taxpayers has therefore been totally eliminated by that part
of the preliminary order. In addition, SECURUS was required
to post (and has posted) a significant bond to cover ITI’s esti-
mated lost profits in the event this aspect of the Court’s pre-
liminary Order was found to have been improvidently grant-
ed after a final Decision. That bond obviously would also
cover any losses Global might incur if the final Decision after
a full trial reveals that Global, not SECURUS nor ITI, should
have received the contract.

In the event the appellate courts disagree with the instant
preliminary Order and feel that re-issuance of the RFP is
sufficient relief to the Taxpayer pending a full trial and a
final Decision, it is respectfully suggested that Defendant
ITI and any of its related companies be barred from submit-
ting a proposal and that the Employees who manipulated the
evaluations also be barred from evaluating any new propos-
als under the RFP. The Court also suggests, based on the
findings of bad faith, that the County not be allowed to alter
the terms of the instant RFP if re-issuance is substituted on
appeal for the preliminary relief granted by the under-
signed. Any alteration to the RFP is not only unnecessary, it
could result in undue delay and in legal and factual complex-
ities that will be virtually impossible to sort out.

c. The preliminary injunction restored the status
quo ante the wrongful conduct of the Employees
and ITI.

The Court properly concluded, after weighing and bal-
ancing the equities, that the least harm to those who did no
wrong, the Taxpayer, SECURUS, and even Global, was to
restore the status quo ante the wrongful conduct, with the
wrongful conduct being the Employees’ exaggeration and
misrepresentation of ITI’s proposal’s relative merits and
ITI’s qualifications to those who had to execute the contract
on behalf of the County.

The status quo ante in this case is not the status at the
beginning of the RFP process. If that were the case, re-bid-
ding might have been appropriate. Rather, the wrongful con-
duct in this case occurred at the end of the RFP process,
after proposals were submitted. The RFP process was not
defective ab initio. It was only at the evaluation stage that
wrongdoing occurred. That wrongdoing did not portray the
relative merits of the proposals of SECURUS and Global
incorrectly. Rather, the wrongdoing was the improper and
unfounded placement of ITI ahead of both of them.

Therefore, the Court did preserve the status quo ante the
wrongful conduct by putting ITI back in last place where it
clearly belonged, and directing the award to SECURUS as
the case law provides and a proper completion of the RFP
process would have achieved.

d. The credible evidence adduced at the hearing
on the preliminary injunction shows that Plaintiff
is highly likely to prevail on the merits after a full
trial and a final Decision by a Chancellor.

The hearing on preliminary relief was almost as complete
as a full trial. Only Global failed to adduce any significant
amount of evidence. The transcript of the videotape record
of the proceedings is three thick volumes. The documentary

evidence presented is immense. A full trial would not be
much longer or much more complete. It seems highly likely
that the result, especially as to ITI, will be the same, given
the law that applies.

e. ITI, not SECURUS, has unclean hands.
ITI’s deceptive two-tiered commission offer and its

incomplete and noncompliant financial data have already
been discussed. These are sufficient to make out ITI’s
unclean hands. Further discussion on this point is unneces-
sary. ITI’s only basis, raised only on appeal and not at the
hearing as far as the Court recalls, is that SECURUS (via T-
Netix) helped draft the RFP. Since there was no evidence or
argument that the RFP itself was flawed, the contention that
SECURUS has unclean hands on this basis is without any
merit whatsoever. If there is any other basis asserted by ITI
for this contention, the Court is unaware of what it could be.

f. The direction to the County to enter a contract
with SECURUS was proper under the law of
Pennsylvania.

In the cases that have reached the appellate level, the
Employees who caused an award to be made to an inappro-
priate bidder had expressly been found by the trial court not
to have acted in bad faith. That is not at all the case here.

Here, the evidence showed, clearly and convincingly, that
various employees of the County, especially the two key eval-
uators of the various proposals submitted, had formed a bad
faith pre-evaluation decision that ITI was the proposer that
they wanted to win. However, ITI was the proposer with the
least experience; ITI had also failed to provide complete
financial information; and ITI had offered the County the
least beneficial commission rate. The Employees, because of
their pre-existing favoritism, allowed ITI to re-submit its
commission proposal, even though the commission portion of
the proposal was not supposed to have been unsealed at all
at that point. The Employees then compounded their error
and accepted for consideration a two-tiered commission
offer from ITI. One of the Employees then “adjusted” the
two-tiered rate to an unreliable, unrealistic and not credible
single percentage, based on ITI’s unsupported contention of
how those two-tiers would work.

In addition, the Commonwealth Court, in Stapleton v.

Berks County, 140 Pa.Commw. 523, 593 A.2d 1323 (1991), has
held that private meetings with some bidders to the exclu-
sion of others was sufficient evidence of irregular conduct to
warrant preliminary injunctive relief. Here, the private
meetings with ITI and the acceptance of additional commis-
sion offers in the face of the RFP requirement that commis-
sions remain sealed, were justified by one of the Employees
as being nothing out of the ordinary. If true, this is disap-
pointing to say the least.

The Court does not believe the Employees are innately
evil so that it would refuse to credit one word from their
mouths. Rather, the Employees latched onto the idea that
DSI’s offshoot, ITI, would be able to integrate more quickly

and smoothly with the Offender Management System pro-
vided by DSI. Even though the RFP was expressly corrected
from requiring actual prior integration with DSI’s OMS to
requiring a demonstration of the ability to integrate with
DSI’s OMS, the Employees ignored that critical change and
then used the no longer valid reason to favor the proposer
who otherwise would have been out of the running altogeth-
er. The Employees were led to ignore ITI’s failure to provide
proper financial information and its substantially lower
commission offer by ITI’s improper attempt to influence
them by offering as “enhancements” desired items for the
jail’s OMS that were not related to the RFP’s subject matter.

Bad faith is, unhappily, a major element here. The case law
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therefore supports relief beyond merely ordering re-bidding.

4. The Court did not close the courtroom to the public at any
time.

This issue is bewildering in the extreme and the Court is
at a loss to address it because it is unaware of any conduct
on its part that could have created an impression that the
public had been excluded from any portion of the hearing. It
is believed this must be a clerical error related to the word
processor that created ITI’s Statement.

5. Global’s overall proposal was not shown to be superior to
that of SECURUS.

As to Global’s contention that its proposal was really the
best because its commission offer was slightly higher than
that of SECURUS, that contention is without merit. The lim-
ited evidence showed that the technological aspects of
Global’s offer were not a substantial improvement over the
outmoded system now in place under the old contract. Global
makes much of its having given the highest commission
offer, which is absolutely correct. Were it the case that the
RFP regarded the commission amount as its most important
element, ITI would have to have done a lot more in its post-
proposal commission offers to beat Global’s rate.

However, the RFP emphasizes that the quality of the sys-
tem and the financial ability and prior experience of the pro-
poser to supply hardware, software and 3-5 years of mainte-
nance were much more important than the rate of
commission. If Global’s proposal regarding hardware, soft-
ware and maintenance had been roughly equivalent to the
SECURUS proposal, the commission offer could have been a
tie-breaker; on the other hand, if two proposals were of com-
parable merit (not the case here), the commission offer
could be a deal-breaker, if the supplier of the best technolo-
gy and support gave a substantially lower commission
(again, not the case here). Unfortunately for Global, the
credible evidence failed to show that Global’s proposal,
except for a slightly higher commission offer, approached
that of SECURUS.

Global contends in its Statement at ¶3(j) that it had no
burden, no duty to adduce evidence. However, it chose this
route at its peril and should not now be heard to complain
that the Court believed unrebutted testimony. If possible,
Global still has a chance to produce evidence to support its
contention at the full trial. As previously noted, the bond
posted by SECURUS will also protect Global’s interests
pending a full trial.

Another point Global raises on appeal is what was gener-
ally referred to at the hearing as “enhancements.” These
were called “Additional Services” in the RFP, at §5.23.
Enhancements are the subject of Findings of Fact 165-191.

The Court concluded, based on the evidence, that there
was nothing reprehensible about offering enhancements
related to the RFP. However, the Court found that those
enhancements offered by ITI had nothing to do with the Jail
Telephone system. Rather, they were enticements to the
Employees to get certain unrelated but coveted extras for
the Jail’s OMS, because the Employees and ITI (through
DSI) knew that the Jail’s capital budget did not have the
money for them.

The credible evidence also showed that SECURUS’
enhancements were related to the subject of the RFP, the Jail
Telephone System.

Global may not have offered any “enhancements.” Its
Statement of Matters suggests this and the Court recalls no
evidence of such. However, the RFP did contemplate these
in §5.23.

Given the overwhelming evidence of favoritism directed
at ITI, the equally overwhelming evidence that the proposal

submitted by SECURUS actually did meet the criteria of the
Request for Proposal (“RFP”), and the absence of any evi-
dence from or about Global to suggest that Global’s propos-
al was superior to that of SECURUS (except as to a slightly
higher commission rate, the least important evaluation fac-
tor according to the RFP), the Court properly imposed the
remedy which is the main subject of this appeal—the direc-
tion that the County award the contract to SECURUS, the
proposer who most fully met the RFP’s requirements. The
evidence does not support Global’s contention that the Court
should have directed the County to sign the contract with
Global rather than SECURUS.

6. The Court did not impose its own preferences when it
ordered the award to SECURUS.

The Court did not substitute its own judgment—it merely
removed the recipient of favoritism from the unwarranted
“first” position it did not earn or deserve and would not have
had absent the favoritism.

7. The Court set the bonds for the Taxpayer and SECURUS
in appropriate amounts and also properly lifted the
County’s automatic supersedeas.

These issues may be virtually moot. Although the lifting
of the County’s automatic supersedeas combined with the
posting of the required bond by SECURUS should have
resulted in the County and SECURUS entering a contract,
the Court has not been advised that such has occurred.
Although the Court offered to conduct a further hearing if
any party felt this bond was too low or too high, no one had
requested such a hearing as of July 28, 2006. If the parties
are behaving as though the County does have a supersedeas
in place as the mandatory aspect of the Order, the issue
would be moot.

As to the amounts of bond set for the injunction received
by the Taxpayer, the nominal sum of $1.00, we were guided
by the principle enunciated by Commonwealth Court in
another case where statutory bidding requirements (applica-
ble to contracts under the Municipal Waste Planning Act)
were violated by a governmental entity. See Stapleton v.

Berks County, 593 A.2d 1323 (Pa.Commw. 1991), allocatur

denied, 529 Pa. 660, 604 A.2d 251 (1992), in which
Commonwealth Court granted the Plaintiff Taxpayer relief
after the trial court had denied him a preliminary injunction.
The Commonwealth Court held that, in a “taxpayer’s suit
which alleges that the irregularities in the process defeated
the safeguards that competitive bidding was designed to
insure, …the threat to the public fisc…was real.” The
Stapleton Court then held “that the contract must be
annulled and new bids submitted.” 593 A.2d at 1332.4 The
Commonwealth Court expressly declined to impose any

security requirement upon the Taxpayer for the issuance of
the preliminary injunction in Stapleton, even though the
relief granted to that taxpayer (nullification) was more
extreme than that ordered here. The county and the previ-
ously successful bidders whose contracts Stapleton annulled
had asked the Court to require a bond of $34,000,000.00
before its preliminary injunction would be effective.

Reasons of public policy controlled the Commonwealth
Court’s decision not to require any bond at all in Stapleton:

to order that security [$34,000,000.00] be filed in
this case…would impose such a financial burden on
taxpayers that it would discourage such actions.

593 A.2d at 1332, fn. 17.

The Supreme Court denied allocatur, thereby recognizing,
sub silentio, that a court has the discretion to require no
bond where a taxpayer has an action against a governmen-
tal entity.



november 24 ,  2006 page 253Supplement to The Lawyers Journal

This is consistent with the longstanding rule in this coun-
try, and in Pennsylvania, that our courts are open to all,
regardless of wealth. Taxpayers in particular must not be
denied access to equitable relief against governmental enti-
ties by bond requirements that are insurmountable and
which would only be appropriate where disputes strictly
among citizens are involved. This is almost axiomatic and is
rarely raised at all in appeals involving taxpayers’ rights.
The paucity of case law (the Stapleton footnote was all this
Court could find and the Defendants have alluded to none)
indicates how basic and largely undisputed the issue is.

The nominal bond imposed in the instant action was proper.

8. Credibility is for the factfinder.
The objections of the County and Global that there was no

evidentiary basis for the Court’s findings of fact is without
merit. The record will show that the findings are indeed sup-
ported by evidence. Defendants obviously wish the Court’s
findings favored them, but their views of credibility are not
those of the Court, the ultimate factfinder in this matter. It is
well-settled that issues of credibility are not reviewable on
appeal.

CONCLUSION
The credible evidence showed that a truly neutral evalu-

ation of the three finalists, SECURUS, Global and ITI, would
have put them in that order—SECURUS, first, Global in the
middle, and ITI a distant third. In fact, as previously stated,
the credible evidence suggests that ITI’s proposal should
have been rejected outright based on its failure (still uncor-
rected) to submit the required financial statements to sup-
port its actual ability to complete the contract.

There was no evidence at trial that the technical aspects
of the proposals of SECURUS and Global were violative of
the RFP in any way. Rather, the Employees, with the assis-
tance of ITI, manipulated the comparison among the three
finalists. One Employee in particular created the spurious
rating system, previously alluded to, that was intended to
give the impression to the County Executive and the County
Manager that a fair and impartial review had been done
when in fact a predetermined improper outcome had been
gussied up to look meritorious.

The evidence and the law support the Court’s Order
granting preliminary injunctive relief. All the elements
required for such relief have been met. As to the mandatory
relief, there is the additional factor that unnecessary and
substantial harm would have resulted to the Taxpayer, who
prevailed, by merely ordering the recommencement of the
lengthy RFP process. The Court properly enjoined, pending
a final hearing, the signing of any contract with ITI. In addi-
tion, the Court properly directed the County to award the
contract to SECURUS.

All three appeals should be denied so the new contract
with SECURUS can go forward as soon as possible.

BY THE COURT:
/s/Friedman, J.

DATED: July 28, 2006

1 As noted in the Memorandum of May 24, 2006, the testimo-
ny may have sometimes referred to the RFP process as bid-
ding, whether out of habit or for the sake of semantic sim-
plicity. The Court and the parties recognize that there are
distinct differences between the traditional “bid” process
and that of an RFP. However, these differences do not extend
to the applicable case law. The scope of a Court’s review of a
governmental unit’s exercise of discretion is not lessened
merely because the RFP process, rather than the bidding
process, is at issue. Note also that the RFP uses the word

“proposer” rather than “vendor.” At the hearing, the words
would have been used interchangeably.

2 One member of the committee seems not to have partici-
pated at all in the evaluation. She was the secretary or assis-
tant of another member.

3 SECURUS did not supply the current hardware. Rather,
SECURUS acquired T-NETIX who was the subcontractor.

4 The main holding in Stapleton is based on American

Totalisator v. Seligman, 489 Pa. 568, 414 A.2d 1037 (1980), a
case with bidding procedures that seem very close to those
used in the instant case by the County. The Supreme Court
said, “When competitive bidding is used and the procedures
followed emasculate the benefits of such bidding, we believe
judicial intervention is proper.” 593 A.2d at 1330.
Furthermore, as discussed in Stapleton, “the law prefers
competitive bidding of public contracts,” a longstanding
principle of Pennsylvania law, set forth first in Harris v.

Philadelphia, 283 Pa. 496, 129 A.2d 460 (1925).
Commonwealth Court then points out that “[p]rivate meet-
ings and negotiations with some bidders to the exclusion of
others before the contract is awarded is precisely the sort of
favoritism and unfair advantage that Harris and its progeny
disdained.” Stapleton, 593 A.2d at 1331.

Appeal of Hawthorne-Parkwood, L.P.
from the Action of the Board of Property

Assessment, Appeals and Review of
Allegheny County in Regard to Property

Owned in the Township of Crescent
Property Tax Assessment—Unimproved Land Prepared for

Construction

1. Section 13 of the Second Class County Assessment Law
requires the County to assess unimproved land as acreage or
unimproved land instead of its fair market value.

2. The Section 13 requirement of assessing unimproved
land as unimproved land without regard to its fair market
value is applicable even if improvements are made to the
property to prepare it for residential development.

3. The purpose of Section 13 is to encourage contractors
to improve undeveloped land for residential use by not
requiring payment of taxes based upon improvements made
to the property until a lot is improved with the construction
of a new building.

(Shannon F. Barkley)

Brenda B. Sebring for Hawthorne-Parkwood, L.P.
Craig C. Stephens for Allegheny County.
Janet M. Burkardt for Moon Area School District.
Robert W. Doty for Cresent Township.
Isobel Storch for the Board of Property Assessment.

No. BV01-001937. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION AND ORDER OF COURT
Wettick, A.J., July 27, 2006—On August 13, 2001, the

Allegheny County Office of Property Assessment assessed a
13.22-acre parcel of property owned by Hawthorne-
Parkwood, L.P. (Lot 701 B-100) at $90,100. (The property
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appears to have been valued as undeveloped land.) As a
result of the Moon Area School District’s appeal, the Board
of Property Assessment, Appeals and Review increased the
assessed value for 2001 to $2.1 million. (The assessment
appears to have taken into account improvements made to
the property to prepare it for residential development.)
Hawthorne-Parkwood, L.P., has filed an appeal to this court
from this increased assessment.

The subject of this Opinion and Order of Court is the
motion of Hawthorne-Parkwood, L.P., requesting a legal rul-
ing as to whether my ruling in In Re: Appeal from the Action

of the Board of Property Assessment Appeals and Review of

Allegheny County regarding the Assessments of Residential

Property owned by various owners and situated in Allegheny

County, Pennsylvania v. County of Allegheny and various

Municipalities and School Districts (“Builders’ Lots
Opinion”), 151 P.L.J. 9 (10/17/02), applies to the taxation of
this property owned by Hawthorne-Parkwood.

In my Builders’ Lots Opinion, the owners had recorded a
subdivision plan, they had prepared the site for construction,
and at least one lot within the subdivision had been sold. The
issue that I addressed was whether the remaining lots which
had not been sold should be assessed at actual fair market
value or whether they should continue to be assessed as
acreage or unimproved property until improved with the
permanent construction of a new building. I ruled that under
§13 of the Second Class County Assessment Law, the County
is required to assess these remaining lots as acreage or
unimproved property.

In this prior litigation, I assumed that a single developer
was involved in the three phases of the development of unim-
proved property for residential purposes which were as fol-
lows: Phase One: a subdivision plan is recorded; Phase Two:
the site is prepared for construction—at a minimum, this
involves grading and infrastructure improvements;1 and
Phase Three: buildings are constructed on the lots within the
subdivision.

I recognized that as a result of the improvements made in
Phase Two to prepare lots for construction, the fair market
value of a property is substantially higher than the fair mar-
ket value that the property would have if valued as unim-
proved property. I found that under §13 of the Second Class
County Assessment Law, the increased value of the property
attributable to the improvements which the developer made
to the property in Phase Two cannot be considered in estab-
lishing the fair market value of any lots that are not
improved with a building.

I relied on the first two sentences in Paragraph 4 of §13 of
the assessment legislation governing counties in the Second
Class, Act of June 21, 1939, P.L. 626, §13, 72 P.S. §5452.13:

[Paragraph Four] No land assessed as acreage or
unimproved property, which is subsequently laid
out in residential lots and the plan of such lots is
recorded, shall be assessed in excess of the total
assessment of the land as acreage or unimproved
property until such time as the lots are actually
improved with permanent construction of any new
building and either sold to a bona fide purchaser or
occupied for residential purposes. Each such lot as
sold or occupied shall be subject to reassessment
beginning with the date of such sale or occupancy,
and new construction thereon shall be subject to
reassessment as provided above.2

The present case involves the development of 72 quad-
style condominium units on the 13.22-acre parcel. An initial
developer completed Phases One and Two. In September
2000, the initial developer sold the 13.22-acre parcel on

which Phases One and Two had been completed to
Hawthorne-Parkwood for $2.1 million.

I will assume that this sales price of $2.1 million reflects
the fair market value of the property as of September 2000.
If the property is assessed as acreage or unimproved prop-
erty, rather than property for which infrastructure has been
completed, the assessed value will be only a small fraction of
its fair market value.

The wording of the first two sentences of the fourth para-
graph of §13, quoted above, supports Hawthorne-Parkwood’s
position that the property should be assessed as unimproved
property. It states that no land assessed as unimproved prop-
erty, which is subsequently laid out in residential lots where
the plan of such lots is recorded, shall be assessed in excess
of the total assessment of the land as unimproved property
“until such time as the lots are actually improved with per-
manent construction of any new building and either sold to a
bona fide purchaser or occupied for residential purposes.”
The lots that are the subject of this Opinion have not been
improved with permanent construction of any new buildings.

The taxing bodies contend that the extension of my
Builders’ Lots Opinion to Hawthorne-Parkwood represents
an unwarranted windfall because the purpose of Paragraph 4
is to minimize the money that a developer must spend until it
starts receiving revenues from the sales of individual units.

The difficulty with this argument is that the taxing bod-
ies’ focus is on the wrong person. While the original develop-
er has been paid, the second developer, under the taxing
bodies’ reading of §13, would be paying taxes on the
improvements to the property, for which it has paid a sub-
stantial amount of money, before it starts receiving revenues
from the sale of individual units.

The purpose of Paragraph 4 of §13 is to encourage con-
tractors to develop unimproved property for residential use
by not requiring payment of taxes based on improvements
made to the property until a lot is improved with the con-
struction of a new building.

Paragraph 4 creates the same incentive to develop unim-
proved property because of its being valued as unimproved
property until the sale of the individual lots whether there is
a single developer, or there is a second developer for the
third phase of the development. The initial developer is less
likely to develop unimproved land if it cannot sell the prop-
erty to a developer for the Phase Three development for a
purchase price based on a continuation of Paragraph 4’s tax
incentive until the second developer starts receiving rev-
enue from the sale of individual lots. In fact, this scheme in
which two developers are involved in developing unim-
proved property, if both receive Paragraph 4’s tax incentive,
may be more likely to encourage the development of unim-
proved property because those with expertise in preparing
property for construction (Phase Two) may lack the expert-
ise needed in Phase Three.

ORDER OF COURT
On this 27th day of July, 2006, it is hereby ORDERED that

the property owned by Hawthorne-Parkwood, L.P., that is
the subject of this assessment appeal, shall be assessed as
unimproved property except for lots that have been
improved with new buildings.

BY THE COURT:
/s/Wettick, A.J.

1 Improvements include public water lines, public sanitary
sewer lines, sewer storms, utility lines, streets, curbs, and
possibly sidewalks.

2 The fifth sentence of Paragraph 4 states: “New single and
multiple dwellings constructed for residential purposes… shall



november 24 ,  2006 page 255Supplement to The Lawyers Journal

not be valued or assessed for purposes of real property taxes
until (1) occupied, (2) conveyed to a bona fide purchaser, or (3)
thirty months from the first day of the month after which the
building permit was issued, or if no building permit…was
required, then from the date construction commenced.”

Maura Macosko, a minor, by Michael
Macosko, Parent and Natural Guardian v.

Frank Sworden, et al.
Causation—Expert Testimony—Political Subdivision Tort

Claims Act—Summary Judgment

1. Plaintiff, who was allegedly injured when a member of
a high school football team ran into her while she was stand-
ing on the field with the band, needed expert medical testi-
mony to establish causation of her injuries.

2. Expert did not testify with reasonable certainty that in
his professional opinion the accident was a substantial factor
in bringing about the plaintiff ’s injury.

3. This case did not fit within any of the eight exceptions
to the immunity provided to the school district by the
Political Subdivision Tort Claims Act.

4. Even though not all of the minor defendants had been
located or served, summary judgment was properly granted
in their favor, since, if summary judgment is granted in favor
of one member of the football team, then it should be granted
in favor of all members of the football team because all mem-
bers of the football team were similarly situated in this case.

5. The plaintiff waived the issue of summary judgment
having been granted to all of the defendants since it was not
properly raised at the oral argument on the Motion for
Summary Judgment and the issue was moot because seven
of the minor defendants were never properly served.

(Carol Sikov Gross)

Christopher W. Huffman for Plaintiffs.
John W. Smart for Minor Individual Defendants.
Joseph W. Weimer for Zachary Barlow, Defendant.
Kevin O’Malley for Frank Sworden and Nick Sworden,
Defendants.

No. GD 01-020690. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
Strassburger, J., July 24, 2006—Plaintiff Maura Macosko

(“Macosko”), a Thomas Jefferson High School band member,
was allegedly injured when a member of the McGuffey High
School football team ran into her while she was standing on
the football field with the band. Macosko filed the instant
action alleging Defendant Frank Sworden (“Sworden”), head
coach of the football team, was negligent in emotionally excit-
ing the football team members and sending them onto the
field in such a state, and that each member of the football
team was also negligent for running into Macosko.

Macosko, a minor, through her father, Michael Macosko,
initiated the action with a complaint on October 16, 2001,
against Sworden and the Football Team Defendants. On
March 8, 2002, all Defendants filed their first set of prelimi-
nary objections. On March 21, 2002, Plaintiff amended her

complaint. On May 1, 2002, Defendants filed another set of
preliminary objections, which were overruled on July 3,
2002. On August 5, 2002, the Football Team Defendants filed
an answer and new matter and on August 27, 2002, Sworden
filed his answer and new matter. All Defendants then filed
motions for judgment on the pleadings which were denied
without prejudice to Defendants’ right to re-raise the issues
in a motion for summary judgment. Plaintiff then placed the
case at issue on April 25, 2003. Subsequent case history
reveals disputes about Defendants’ counsel not relevant here.

After some additional discovery Defendants filed motions
for summary judgment. On August 29, 2005, those motions
were denied. This court then ordered that the case be placed
on the next available trial list and trial call was scheduled for
March 15, 2006. Defendants filed a motion to continue the
case until a time when all of the students would be home
from college, and, on January 27, 2006, the undersigned con-
tinued the case until May 31, 2006. On May 19, 2006,
Defendants then asked this court for leave to file another
motion for summary judgment.1 This court granted that
motion and scheduled argument for May 23, 2006. On May
23, 2006, this court granted summary judgment in favor of
all Defendants. On June 20, 2006, this court denied
Plaintiff ’s motion for reconsideration. Plaintiff filed a notice
of appeal to the Superior Court from the order granting sum-
mary judgment dated May 23, 2006.2

On June 21, 2006, this court ordered Plaintiff to file a
Concise Statement of Matters Complained of on Appeal. On
July 5, 2006, Plaintiff filed her concise statement raising two
issues: 1) whether this court erred in granting summary
judgment3 and 2) whether this court erred in granting sum-
mary judgment as to all Defendants, when at least seven
defendants did not file a motion for summary judgment nor
did they or their counsel appear at the hearing to join in or
argue the motion before the court.

I.
Plaintiff first complains that the undersigned erred in

granting summary judgment. Defendants’ motion for sum-
mary judgment was based on the videotape deposition testi-
mony of Plaintiff ’s expert, Dr. Rodosky. When Dr. Rodosky
learned that Plaintiff had complained of similar shoulder
problems prior to the incident in question during cross-
examination, he was unable to connect Plaintiff ’s injury to
the football field incident.

In order to recover, Plaintiff must show a causal relation-
ship between the injury and the alleged tortious act.
Lattanze v. Silverstrini, 448 A.2d 605, 608 (Pa.Super. 1982). If
the injury complained of is not “immediate and direct” or
“natural and probable,” then Plaintiff must prove causation
by expert medical testimony. Id. “The two must be ‘so close-
ly connected and so readily apparent that a layman could
diagnose (except by guessing) the causal connection’….”
Smith v. German, 253 A.2d 107, 109 (Pa.Super. 1969).

When medical testimony is necessary to prove causation,
an expert needs to testify to the requisite degree of medical
certainty. “[T]he expert must testify with ‘reasonable cer-
tainty’ that in his professional opinion, the result in question
did come from the cause alleged.” Kovach v. Central

Trucking, Inc., 808 A.2d 958, 960 (Pa.Super. 2002). “Expert
testimony is admissible when, taken in its entirety, it
expresses reasonable certainty that the accident was a sub-
stantial factor in bringing about the injury.” Id.

When taken in its entirety, the expert opinion of Dr.
Rodosky does not meet the standard. On direct examination,
Dr. Rodosky testified that to a reasonable degree of medical
certainty, based on the history Plaintiff had given and the
physical examinations he performed that the shoulder injury
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was caused by a traumatic injury, such as being struck by a
football team. Deposition Transcript (“Transcript”) of Dr.
Rodosky, 28-9. Dr. Rodosky, however, reversed his testimony
when he was presented with an admission by Plaintiff that
six weeks prior to seeing Dr. Rodosky, she had made com-
plaints of right shoulder pain to her pediatrician. Transcript,
45. Dr. Rodosky clarified his position by saying it “was a
pretty good likelihood” that the shoulder problems resulted
from repetitive motion, such as swimming.4 Transcript, 50.
Dr. Rodosky went on to say that he could no longer state that
with a reasonable degree of medical certainty that a trau-
matic injury caused her shoulder problems. Transcript, 51.

After Dr. Rodosky could no longer state his opinion with-
in a reasonable degree of medical certainty that a traumatic
impact caused the shoulder injury in question, Plaintiff no
longer could establish causation by medical testimony. Thus,
this court granted summary judgment.

After this court granted summary judgment in favor of all
Defendants, Plaintiff asked this court to reconsider its deci-
sion based on the fact that the incident in question was actu-
ally an intentional act.

It is apparent to this court that the incident did not con-
stitute an intentional act. Plaintiff recognized as much when
she filed her complaint and amended complaint, both of
which listed only two counts both headed “Negligence.” In
the view of this judge, no jury could find an intentional tort
here, especially since Plaintiff could not even identify which
player ran into her.

Nonetheless, because there was no way that this case
could fit within any of the eight exceptions to the immunity
provided by the Political Subdivision Tort Claims Act
(“PSTCA”), 42 Pa.C.S. §8501 et seq.,5 the case had reached
the eve of trial only because another judge of this court had
denied Defendants’ prior motions for summary judgment,
presumably (there was no opinion) because that judge
believed that an extremely liberal reading of the amended
complaint would glean an allegation of an intentional tort.

Whether the alleged tort was negligent or intentional is of no
moment, because whichever it was, Plaintiff was still required
to prove causation to a reasonable degree of medical certainty.
Because she could not do that in light of Dr. Rodosky’s testimo-
ny, summary judgment was properly granted.

II.
The second issue complained of for appeal is whether this

court erred in granting Summary Judgment in favor of seven
defendants who were unrepresented and did not file a
motion or join in a motion for summary judgment. On the
day of oral argument on this motion for Summary Judgment,
Plaintiff raised this issue prior to the argument. The attorney
for the majority of the minor defendants stated that those
seven defendants had not been located.6 This court told
Plaintiff ’s attorney that it would not deal with an oral motion
with such significance. Plaintiff now raises the issue on
appeal.7 Because this court never had the opportunity to rule
on this issue, Plaintiff has waived this issue. Additionally,
assuming Plaintiff is referring to the seven defendants that
were never found, then the issue is also moot because they
were never properly served.

Assuming arguendo this issue was not waived or moot,
this court’s granting of summary judgment in favor of all
Defendants should still be affirmed. Plaintiff sued every
member of the McGuffey High School football team and its
coach. If summary judgment is granted in favor of one mem-
ber of the football team, then summary judgment should be
granted in favor of all members of the football team, because
all members of the football team are similarly situated in
this case.

For the foregoing reasons, this court’s order of May 23,
2006 granting Defendants’ motions for summary judgment
was proper.

STRASSBURGER, J.
July 24, 2006

1 The filing of the second motion for summary judgment was
allowed because it related to the deposition of Plaintiff ’s
expert which did not occur until May 9, 2006.

2 The appeal is properly to the Commonwealth Court, 42
Pa.C.S. §762(a)(7).

3 The recent case, Lineberger v. Wyeth, 894 A.2d 141
(Pa.Super. 2006), held that merely raising a “general proposi-
tion” that the trial court erred in granting summary judgment
was so vague that the appellant had waived those issues on
appeal. While this court believes that Plaintiff has waived all
issues on appeal, this court will address the merits.

4 Plaintiff is a swimmer.

5 All of the Defendants (the football players and coach) were
employees of the McGuffey School District and were there-
fore immune from liability unless this incident fit within one
of the eight enumerated exceptions to immunity, or it was an
intentional act. In Wilson v. Miladin, 553 A.2d 535, 537
(Pa.Cmwlth. 1989), the Court held that because football play-
ers were acting on behalf of the school district, they were
employees of the district and entitled to immunity.

6 This contention is supported by the record. According to
the Sheriff Returns, seven defendants were not found:
Zachary Clutter, Matt Hutton, Matt King, Kevin Nadalin,
Brian Steffan, Tim Sanders, and Dan Schoonmaker. This
court can only assume Plaintiff is referring to these defen-
dants, because Plaintiff did not specify defendants in her
Concise Statement.

7 Plaintiff also filed a Motion for Reconsideration and did not
raise this issue.
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J U R Y  V E R D I C T S
Steven G. Burbidge v.

Mark Milanovich

Court: Common Pleas
Case Number: GD 05-012125
Jury Verdict: For Plaintiff in the amount of $4,826.73
Date of Verdict: 9/8/06
Judge: Scanlon
Pltf ’s Atty: Peter D. Friday
Def’s Atty: David J. Rosenberg
Type of Case: Battery and Negligence
Experts: Plaintiff(s): Benjamin F. Martin, M.D.

(Emergency Medicine); David J. Dattilo,
D.D.S.; Donal F. Kirwan (economic loss)

Remarks: A verbal dispute between Plaintiff and Defendant
occurred in a bar. The dispute became a physical altercation
and Plaintiff suffered injuries including jaw fracture requir-
ing open reduction internal fixation surgery. Plaintiff alleged
Defendant began the assault in the bar, knocking him off his
bar stool, punching him in the forehead, and dragging him
out onto the sidewalk where the assault continued.
Defendant maintained that Plaintiff began the verbal alter-
cation and followed Defendant outside the bar where
Plaintiff then threw the first punch.  Defendant contended he
acted only in self-defense and argued Plaintiff should be
barred from recovering damages for injuries he sustained
due to his own acts. Jury awarded Plaintiff the sum of
$4,826.73.

Timothy A. Davis v.
Municipality of Bethel Park

Court: Common Pleas
Case Number: GD 05-020594
Jury Verdict: For Defendant
Date of Verdict: 9/08/06
Judge: Friedman
Pltf ’s Atty: Charles A. Merchant
Def’s Atty: Daniel T. Moskal
Type of Case: Trespass to Property
Experts: Plaintiff(s): Charles Brush, P.E.; Errol F.

Abdulla, P.E.; Alvin J. Barone, Jr. (real
estate appraiser)
Defendant(s): James V. Hamel, P.E.;
William Reilly Jr. (real estate appraiser)

Remarks: Plaintiff ’s residential property was damaged by a
landslide. The slide caused the collapse of his driveway and
movement of the hillside on which his deck was constructed.
Plaintiff alleged the slide and resulting property damage
was caused by a leak in the municipal sewer line crossing his
property. He filed a lawsuit against Defendant Municipality
alleging damages in excess of $190,000.00 for remediation of
the problem including replacing the deck and landscaping
the property plus losses caused by diminution in his proper-
ty value at approximately $70,000.00. Defendant
Municipality argued the area was historically prone to
slides, and that Plaintiff exacerbated the condition by using
fill material and constructing the deck and driveway upon
the property, which construction was undertaken without the
required building permits. Jury found for Defendant.

Dominic Falcione, Sr. v.
Richard C. Chesnos

Court: Common Pleas
Case Number: GD 04-026823
Jury Verdict: For Defendant
Date of Verdict: 9/6/06
Judge: Colville
Pltf ’s Atty: Mark E. Milsop
Def’s Atty: Phillip R. Earnest
Type of Case: Motor Vehicle
Experts: Plaintiff(s): Russell Kolarik, M.D.;

William Donaldson, M.D.
Defendant(s): John A. Talbott, M.D.

Remarks: Plaintiff, the restrained driver of his vehicle,
stopped at a red traffic light. Defendant was directly behind
Plaintiff but Defendant failed to stop and rear-ended
Plaintiff. After the collision Defendant admitted he was not
looking just prior to impact. Plaintiff alleged Defendant’s
negligence caused him to suffer injuries to the neck, shoul-
der and back all of which required medical treatment includ-
ing physical therapy and orthopedic consultation. The case
was filed in civil division and transferred to arbitration
where a panel awarded Plaintiff $20,000.00. Defendant
appealed and the parties stipulated to a limitation on dam-
ages pursuant to Rule 1311.1. By interrogatories, the jury
found defendant was negligent and that defendant’s negli-
gence was the legal cause of Plaintiff ’s injury but assessed
Plaintiff ’s damages at zero.

Edward J. Noftz III v.
Annette A. Coitti, D.O.

Court: Common Pleas
Case Number: GD 03-022961
Jury Verdict: For Defendant
Date of Verdict: 9/11/06
Judge: Lutty, Jr.
Pltf ’s Atty: Mark A. Smith
Def’s Atty: David R. Johnson; Brad R. Korinski
Type of Case: Medical Malpractice
Experts: Plaintiff(s): Jon B. Tucker, M.D.

(orthopedic surgeon); William F. Miser,
M.D. (Powell, OH) (family medicine);
Jay K. Jarrell (economic loss)
Defendant(s): Richard D. Bruehlman, M.D.
(family medicine)

Remarks: Plaintiff fell and injured his right elbow. He
sought treatment from Defendant doctor who diagnosed
“trauma.” Several months later another doctor in Defendant
doctor’s practice referred Plaintiff for consultation with an
orthopedist because Plaintiff had persistent complaints of
pain and swelling and the arm was black and blue. The
orthopedist diagnosed delayed diagnosis subacute triceps
tendon rupture. Plaintiff alleged that the delay in diagnosis
and surgical repair of his injury resulted in a permanent loss
of strength and mobility in the arm. Defendant doctor con-
tended that she acted at all times within the standard of care
and that she in fact referred Plaintiff to an orthopedist on his
very first visit to her for treatment of the elbow injury and
made the appointment for him. The jury found Defendant
doctor was not negligent.
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Kenneth D. Johnson and Michele R. Johnson v.
Metropolitan Life Insurance Co. and Richard Dunn

Court: Common Pleas
Case Number: GD 95-008916
Jury Verdict: For Defendants
Date of Verdict: 9/14/06
Judge: Folino
Pltf ’s Atty: Kenneth R. Behrend; James H. Joseph
Def’s Atty: B. John Pendleton, Jr.; Robert P. Lesko
Type of Case: Contracts

Remarks: Plaintiffs alleged that Defendant Dunn, an insur-
ance agent for Defendant Met Life, fraudulently misrepre-
sented to them that the life insurance policy he was selling to
Plaintiff-husband would require the payment of premiums
for only a ten-year period. Plaintiffs further alleged that
Defendant Dunn fraudulently misrepresented that the life
insurance policy he was selling to Plaintiff-wife was actual-
ly a retirement savings vehicle rather than a life insurance
policy. Plaintiffs sought compensatory damages as well as
attorney fees and costs. Defendants maintained that the
whole life policy issued to Plaintiff-husband plainly stated
that premiums had to be paid for a period of years in excess
of ten years and that the policy issued to Plaintiff-wife clear-
ly stated that it was a life insurance policy and not a retire-
ment savings account. The jury found for Defendants.

Amy Krut v.
Alexander Blinn, a minor

Court: Common Pleas
Case Number: GD 03-002202
Jury Verdict: For Defendant
Date of Verdict: 9/6/06
Judge: Lutty, Jr.
Pltf ’s Atty: John A. Renda
Def’s Atty: Peter B. Skeel
Type of Case: Negligence
Experts: Plaintiff(s): James L. Kenkel, Ph.D.

(economic loss); James P. Bradley, M.D.

Remarks: Plaintiff was paid by minor Defendant’s parents to
accompany him on snowboarding outings. Plaintiff was
struck by minor Defendant and knocked to the ground, sus-
taining injury to the right shoulder and back. Plaintiff
alleged that the impact occurred when Defendant
approached her at a high speed in an attempt to “spray” her
with snow. Defendant maintained that he lost control when
he encountered ice on the slope and could not avoid Plaintiff
who had stopped below him on the slope. Defendant also
maintained that the shoulder condition pre-existed this inci-
dent. Jury found minor Defendant was not negligent.
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C A P S U L E  S U M M A R I E S

Christine Mordecki v.
Thomas Mordecki

Father’s petition for modification from partial to shared

physical custody granted—Status quo of partial custody not

in the children’s best interest

1. Parties shared physical and legal custody of their chil-
dren by consent order for several years after their separation
until Father’s overnights were cancelled by emergency
motion due to alcohol problems. Over the course of the follow-
ing several years, multiple petitions were filed by both par-
ties. Father petitioned to resume unsupervised and overnight
custody. Mother petitioned to reinstitute supervised custody,
and Father petitioned to increase custody. All were resolved
by consent of the parties. Father is currently seeking modifi-
cation of his partial custody to shared custody, resulting in the
first custody trial since the parties’ 1997 separation.

2. The Court awarded equal physical custody of the chil-
dren. The Court found that the parties’ ability to communi-
cate, including working with a co-parenting counselor,
reached the minimum degree necessary for shared custody.
Mother’s examples of failures to communicate and cooperate
were stale, having occurred several years prior to this action.
The Court recognized the parties’ respective parenting
strengths which complemented one another and promoted
the children’s welfare. Father had maintained sobriety and
played a significant role with the children in their academic,
musical and athletic pursuits and the children were thriving.

3. The Court did not accept Mother’s argument that
Father’s years of partial custody represented status quo which
should not be altered. The Court’s decision was based specifi-
cally upon consideration of all of the factors impacting the
children and a determination that alteration of the custody
schedule to “shared equal” was in fact in their best interests.

4. The Court thoroughly considered the psychological
evaluator’s report but found lacking the recommendation
suggesting Father have one less day than equal custody. The
evaluator’s attempt to create a compromise custody sched-
ule in order to encourage the parties to settle was not appro-
priate, especially in light of the expert’s testimony that he
could find “no compelling reason not to recommend that”
Father be granted equal time with the children.

(Hilary A. Spatz)

Carol S. Mills McCarthy for Plaintiff/Wife.
Effie G. Alexander for Defendant/Husband.
FD 96-11716 (003). In the Court of Common Pleas of
Allegheny County, Pennsylvania, Family Division.
Wecht, D.N., January 26, 2006.

Cheryl C. Nelson-Somerville v.
John J. Somerville

Prenuptial Agreement—Separate Property

1. Parties executed prenuptial agreement setting forth
assets that were non-marital property and increase in value
of those assets would be non-marital as well.

2. Parties separated and Husband challenged the validity
of the agreement alleging lack of full and fair disclosure. The
trial court granted Wife’s motion for summary judgment as
Husband could not meet the Simeone test to show by clear
and convincing evidence that full and fair disclosure of
assets had not been made.

3. At the equitable distribution conciliation Husband
argued that Wife’s cash management investment account
should be deemed marital property because she allegedly
added funds to that account during marriage.

4. In holding that the account was non-marital the court
noted that the account fell squarely within 12 Pa.C.S.
§3501(a)(2) which defines all property acquired during the
marriage as marital property except that which has been
excluded by valid agreement.

5. The court discounted Husband’s argument that the
term “appreciation” should not include contributions to the
account made during the marriage, because the parties’
agreement expressly excluded “any appreciation” in their
respective non-marital property.

6. The court further observed that §3501(a) makes no dis-
tinction between active and passive growth, and §3501(c)
(regarding defined benefit retirement plans) does make the
distinction. As a matter of statutory construction, therefore,
§3501(a) should be read to include both passive and active
growth.

(Sally R. Miller)

Benjamin E. Orsatti for Plaintiff.
Craig S. Zotter for Defendant.
FD 02-9329-003. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Family Division.
Wecht, J., August 4, 2006.

Donna W. Hill v.
Robert F. Hill

Contempt—Direct Criminal Contempt—Sanctions

1. After pro se motions, Defendant/Father left two angry,
obscenity-laced messages on the Court’s voice mail which
included threats directed to the Judge.

2. Court sua sponte issued a Rule to Show Cause and
schedule a hearing. Court provided Father with ample time to
secure counsel but Father knowingly and voluntarily waived
right to counsel with understanding of potential sanctions.
Court found Father in direct criminal contempt. Court
imposed $2,000 fine and three-month jail sentence. Upon
petition by Father’s subsequent counsel, the sentence of
incarceration was reconsidered and Defendant was permit-
ted to serve the balance of his sentence in an alternative facil-
ity with work release. Father appealed fine and sentence.

3. Father’s conduct constituted direct criminal contempt
pursuant to Williams v. Williams, 681 A.2d.181 (Pa.Super.
1996) All four elements were met, where: 1) Father’s lan-
guage was not an exercise of his right to criticize a public
official; but, inappropriate and unacceptable as Father
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threatened to get the Judge and to get the Judge thrown out
of office, stating that the Judge was “lousy” and “crooked.”
These statements showed disrespect for the dignity and
demeanor of the Court; 2) Voice mail messages, although not
made in the direct presence of the Court were so proximate
as to interfere with the Court’s immediate business; 3)
Father reasonably knew his conduct, including cursing and
directly threatening the Judge was wrong and intimidating;
and 4) Father’s conduct significantly disrupted judicial pro-
ceedings.

4. Requirement of 42 Pa.C.S.A. §4133, that a sentence of
incarceration for contempt is limited to contempt committed
in open court, is met where the conduct occurs “so near to the
court” as to interfere with the court’s immediate business.

5. Because the goal of sanctions for direct criminal con-
tempt is vindication of the Court’s authority, civil remedies
would not be sufficiently appropriate.

(Hilary A. Spatz)

Donald Jerich for Plaintiff/Wife.
Michael E. Moser for Defendant/Husband.
FD 00-0873 (001). In the Court of Common Pleas of
Allegheny County, Pennsylvania, Family Division.
Wecht, D.N., November 29, 2005.

Farhat J. Lakhavani v.
Shankar T. Lakhavani

Custody—Counsel Fees—Bond

1. Parties have been engaged in contentious custody liti-
gation for six years with father representing himself for the
last three years. Mother sought counsel fees and the imposi-
tion of a bond for father’s conduct that she alleged was obdu-
rate, vexatious, and dilatory.

2. The trial court recognized that father had engaged in
frivolous and constant litigation, including several frivolous
appeals to the Superior Court, all to the mother’s financial
detriment. The trial court had given father several warnings
regarding this behavior.

3. Counsel fees were denied because they were
addressed, or could have been addressed, in each individual
instance of frivolity. A bond was imposed, however, whereby
father must post a $1,000 bond prior to filing any further
motion or petition regarding custody.

(Christine Gale)

Reid B. Roberts for Plaintiff/Mother.
Shankar T. Lakhavani, Father/Pro Se.
No. FD 00-10082-005. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Family Division.
Mulligan, J., October 20, 2005.

Kenneth L. Wilkinson v.
Shirley D. Wilkinson

Date of Separation—Alimony—Cohabitation—Expert Witnesses

1. Even though not relevant for the purpose of determin-
ing the extent and value of the marital estate, the trial court
nonetheless made a finding that the parties who lived togeth-
er in the marital residence until 2002 had separated in 1999
when wife removed husband from the bedroom over his
objections, and there were no further sexual relations
between them.

2. Cohabitation with a person of the opposite sex pre-
cludes an award of alimony under the Divorce Code. Wife’s
denial of a romantic relationship with another man, and her
inability to recall whether she had ever had sexual relations
with him, was not credible under the circumstances, and was
contradicted by other witnesses who testified that this man
regularly visited her house and had otherwise engaged in
conduct indicating romantic involvement. Wife had also pre-
viously admitted under oath that he was living with her.

3. An expert witness may be permitted to testify even
though he or she is not specifically identified or listed on a
party’s pre-trial statement, when the circumstances are such
that the other party has sufficient notice that the witness
would be testifying at trial.

(Sophia P. Paul)

George F. Young for Plaintiff.
Craig S. Zotter for Defendant.
FD 01-10078-006. In the Court of Common Pleas of
Allegheny County, Pennsylvania.
Eaton J., May 2, 2006.
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Joan T. Homa v.
Port Authority of Allegheny County

First Party Benefits—Motor Vehicle Financial

Responsibility Law—Sovereign Immunity Act

1. An accident must fall within an exception to sovereign
immunity in order for the plaintiff, a non-driver, who lived
alone and did not own a vehicle, to receive first party bene-
fits from the Port Authority.

2. The Port Authority does not have an obligation to pro-
vide first party benefits until it is established that the Port
Authority was negligent in causing the accident that injured
the plaintiff. Plaintiff ’s Motion for Partial Summary
Judgment requesting first party benefits is denied.

(Carol Sikov Gross)

John F. McCabe for Plaintiff.
Gregory A. Evashavik for Defendant.

GD No. 06-7622. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Civil Division.

OPINION
Folino, J., August 30, 2006—Presently before me is the

Motion for Partial Summary Judgment filed on behalf of
Plaintiff, Joan T. Homa. Plaintiff asks this Court to declare
that Defendant, Port Authority of Allegheny County, is
required to provide her first party benefits under the Motor
Vehicle Financial Responsibility Law (MVFRL) 75 Pa.C.S.A.
§1701, et seq. For the reasons set forth below I am denying
her motion.

On August 13, 2005, Plaintiff had just boarded a Port
Authority bus and was walking down the aisle toward an
open seat when the bus came to a sudden and unexpected
stop. Plaintiff was thrown backwards toward the front of the
bus and fell to the floor. She was badly injured and has
required two shoulder surgeries to date.

The immediate questions is: whose insurance coverage is
required to provide first party benefits to Plaintiff? (First
party benefits under the MVFRL are limited to medical ben-
efits, income loss benefits, accidental death benefits and
funeral benefits.) The MVFRL establishes, by statute, who is
responsible for providing first party benefits when a person
is injured in a motor vehicle accident. It states:

Except as provided in section 1714 (relating to inel-
igible claimants), a person who suffers injury aris-
ing out of the maintenance or use of a motor vehi-
cle shall recover first party benefits against
applicable insurance coverage in the following
order of priority:

1. For a named insured, the policy on which he
is the named insured.

2. For an insured, the policy covering the
insured.

3. For the occupants of an insured motor vehi-
cle, the policy on that motor vehicle.

4. For a person who is not the occupant of a
motor vehicle, the policy on any motor vehicle
involved in the accident. For purposes of this
paragraph, a parked and unoccupied motor
vehicle is not a motor vehicle involved in an
accident unless it was parked so as to cause
unreasonable risk of injury.

75 Pa.C.S.A. §1713 (emphasis added).

In this case, it is undisputed that Plaintiff lives alone, has

never been a licensed driver, and does not own a vehicle.
Thus, according to the order of priority set forth in this
statute, it would appear that the Port Authority has a statu-
tory obligation to provide first party benefits to Plaintiff.
This statutory provision (the MVFRL) is not in any way
premised on a finding of negligence or fault. The legislature
has apparently concluded that it is important to provide
medical benefits and income loss benefits immediately to
persons injured in motor vehicle accidents, without any con-
sideration of negligence or tort liability. This would make
practical sense as a person’s need for medical benefits and
income loss benefits is immediate, yet a determination of
who (if anyone) was negligent may take years to sort out.

In this case, however, the Port Authority argues that it is
not required to provide these statutory first party benefits
until there is a judicial determination that it was negligent in
causing the subject accident. The Port Authority argues that
its sovereign immunity from tort liability likewise immunizes
it from its statutory obligation to provide first party benefits.

The purpose of the Sovereign Immunity Act, 42 Pa.C.S.A.
§8521-8528, is to insulate a Commonwealth party from expo-
sure to tort liability. Section 8522(a) provides:

The General Assembly, pursuant to section 11 of
Article 1 of the Constitution of Pennsylvania, does
hereby waive, in the instances set forth in subsec-
tion (b) only and only to the extent set forth in this
subchapter and within the limits set forth in section
8528 (relating to limitations on damages), sover-
eign immunity as a bar to an action against
Commonwealth parties, for damages arising out of

a negligent act where the damages would be recov-

erable under the common law or a statute creating

a cause of action if the injury were caused by a per-

son not having available the defense of sovereign

immunity.

Thus, under the Sovereign Immunity Act, the Port
Authority, as a Commonwealth party, is immune from a tort
claim unless one of the exceptions to sovereign immunity
can be shown to apply. By its terms, the Sovereign Immunity
Act applies to tort claims., i.e. negligence claims. It does not
purport to apply to obligations imposed upon commonwealth
parties by contract or obligations imposed by statute. Thus,
if the Port Authority had a contractual obligation to provide
someone with medical benefits or income loss benefits it
could not raise the doctrine of sovereign immunity to insu-
late itself from this obligation. Likewise, where the Port
Authority has a statutory obligation to provide someone with
medical benefits it would appear that the Sovereign
Immunity Act would play no part in relieving the Port
Authority from this statutory obligation.

The Port Authority argues, however, that the
Commonwealth Court has determined otherwise. In
Gielarowski v. Port Authority of Allegheny County, 159
Pa.Cmwlth. 214, 632 A.2d 1054 (1993), the Commonwealth
Court determined that an accident must fall within an excep-
tion to sovereign immunity in order for the Plaintiff to recov-
er first party benefits from the Port Authority. Thus, it would
appear that pursuant to the majority opinion in Gielarowski,
I am constrained to rule that the Port Authority’s obligation
to provide first party benefits is not triggered until it is
established that this incident falls within an exception to the
Sovereign Immunity Act. For the purposes of this case, that
means that the Port Authority will not have an obligation to
provide first party benefits until it is established that the
Port Authority was negligent.1 Judges McGinley, Craig and
Pellegrini all dissented in Gielarowski, but, of course, I must
follow the majority decision.
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Marc Rateau and Chelsea Rateau,
by and through their parents,

Robert and Margaret Rateau, and
Robert Rateau and Margaret Rateau,

individually v.
Comcast of Pennsylvania II, Inc.,

Conn-X, L.L.C., Wellhead Production
and Maintenance, Inc., and

Columbia Gas Company
Contractor Liability—Reasonable Care in Hiring

In case of first impression in Pennsylvania, action can be
brought against cable provider and contractor for hiring a
financially irresponsible subcontractor who does not have
adequate liability insurance or assets to compensate victims
injured by gas explosion caused by mistake made by subcon-
tractor when digging.

(Patricia Lindauer)

John P. Gismondi for Plaintiffs.
Michael F. Wallace for Plaintiffs.
Joseph S. D. Christof, II for Comcast of Pennsylvania II, Inc.
Stephen J. Summers for Conn-X, L.L.C.
Frank Colavecchia for Wellhead Production and Mainte-
nance, Inc.
Edward Yurcon for Columbia Gas Company.

No. GD 05-16000. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
Strassburger, J., August 4, 2006—The relevant history is

that on June 1, 2006, Plaintiffs Marc and Chelsea Rateau
(“Rateau Children”), through their parents Robert and
Margaret Rateau, and the parents on their own behalf filed
an amended complaint alleging Defendants Comcast of
Pennsylvania II, Inc. (“Comcast”), Conn-X L.L.C. (“Conn-
X”), Wellhead Production and Maintenance, Inc.
(“Wellhead”), and Columbia Gas Company (“Columbia
Gas”) were negligent in causing a gas explosion at the
Rateau house, which severely injured the Rateau Children.
Defendants Conn-X, Comcast, and Columbia Gas all filed
preliminary objections to the amended complaint. Argument
was held before the undersigned on July 18, 2006. At the
time of the argument, Plaintiffs stipulated to certain changes
to the amended complaint leaving only one issue for this
court to decide.

The issue before this court is whether Pennsylvania rec-
ognizes a cause of action for negligent hiring when a contrac-
tor hires a financially irresponsible independent contractor,
that is, one who does not have adequate liability insurance or
assets to compensate victims injured by its negligence. This
court is overruling Defendants’ preliminary objection, and
because this is an issue of first impression in the
Pennsylvania courts, certifies this issue for interlocutory
appeal pursuant to Pa.R.A.P. 1311.

Plaintiffs contend that Defendants should be liable for
employing an independent contractor who did not carry suf-
ficient liability insurance and did not have sufficient assets
to cover reasonable potential liabilities. Defendants contend
that under §411 of the Restatement (Second) of Torts, finan-
cial irresponsibility of a contractor is not a basis for finding
negligent hiring.

Because this is an issue of first impression in
Pennsylvania, this court looks to reasoning of other courts
which have addressed this issue. Most notably, the Third

Circuit Court of Appeals addressed this same issue in
Becker v. Interstate Properties, 569 F.2d 1203 (3d Cir.
1978). In Becker, the Third Circuit predicted that the New
Jersey courts would hold that a contractor can be negli-
gent for hiring a financially irresponsible subcontractor.1
Id. at 1209.

“As a general rule, while an employer may be held
responsible for negligent acts of its servants/employees, it
will not be held liable for harm caused by acts of independ-
ent contractors.” Lutz v. Cybularz, 607 A.2d 1089, 1091
(Pa.Super. 1992). Under §411 of the Restatement (Second) of
Torts, “[a]n employer is subject to liability for physical harm
to third persons caused by his failure to exercise reasonable
care to employ a competent and careful contractor….” Lutz,
607 A.2d 1092. In arguing that §411 precludes liability for
hiring a financially irresponsible contractor, Defendants are
incorrect. Comment g specifically leaves the issue open, not-
ing that there are too few cases on the subject for the
American Law Institute to take a position.

By adopting §411, Pennsylvania courts recognize the
notion that employers can be responsible in certain
instances for acts or omissions of independent contractors.
Employers have an affirmative duty to ensure an independ-
ent contractor is competent. The Third Circuit suggested
that “in the formulation of tort law, the burden of accidental
loss be shifted to those best able to bear and distribute that
loss rather than having it imposed on the hapless victim.”
Becker, 569 A.2d at 1209. “[I]n any case in which a financial-
ly irresponsible contractor is hired, the choice of the party to
bear the loss falls between the [entity hiring the contractor]
and the victim.” Id. at 1210. “[T]he [entity hiring the con-
tractor] can spread the increased costs of insurance or liabil-
ity to ultimate users of the project.” Id.

This notion of distributive risk fits into the concept
articulated in the treatise W. Page Keeton, Prosser and
Keeton on The Law of Torts, §71 (5th ed. 1984). An argu-
ment in favor of vicarious liability for actions of an inde-
pendent contractor is “that the enterprise is still the
employer’s since he remains the person primarily to be
benefited by it; that he selects the contractor, and is free to
insist upon one who is financially responsible, and to
demand indemnity from him, and that the insurance neces-
sary to distribute the risk is properly a cost of his busi-
ness.” Id. Keeton predicts that eventually the “general
rule” will be that the employer is liable for the negligence
of an independent contractor, but acknowledges that courts
have not gone that far.

In the instant case, it is unnecessary to adopt the change
in the general rule that Keeton articulates; however, this
court does believe that notions of justice require that the
contractors in this case bear the risk for selecting a finan-
cially incompetent subcontractor. The facts of this case are
particularly compelling, as there could not possibly be more
innocent victims than the Rateau Children.

In this case, according to the allegations of the amended
complaint, the parents ordered high-speed Internet service
from their cable provider, Comcast. Amended Complaint, 3.
In order to install the service, lines had to be laid on the
property, which required digging. Comcast contracted with
Conn-X to do the work, and Conn-X subcontracted this dig-
ging to Wellhead. Id. While Wellhead was digging, it hit a gas
line. Id. at 4. At the same time, the Rateau Children arrived
home from school. Id. Although there was ample time to
warn the children to get out of the house, proper steps were
not taken and the gas leak caused an explosion, which
injured both children. Id. at 5.

Who should be responsible for these injuries? The facts
would seem to point to Wellhead doing the improper digging;



december 8 ,  2006 page 263Supplement to The Lawyers Journal

however, Wellhead is undercapitalized and does not carry
liability insurance. That leaves Conn-X and Comcast, both of
whom have liability insurance, but who also claim that they
are not responsible for hiring this financially incompetent
subcontractor.2

Comcast, a large and financially stable company, can sub-
contract with anybody it wants to do this work. Conn-X may
also be able to do the same. They had the affirmative obliga-
tion to make sure that any subcontractors carried adequate
insurance to compensate innocent victims should the need
arise. Allegedly, neither Comcast nor Conn-X made such
inquiry, and thus this court will allow this claim to go forward.

Strassburger, J.
August 4, 2006

ORDER OF COURT
AND NOW, this 4th day of August, 2006, it is hereby

ORDERED:
1) Plaintiffs shall amend their complaint as agreed at the

oral argument.
2) Defendants’ preliminary objections in the nature of a

demurrer or motion to strike allegations of negligent hiring
as a result of Defendant Wellhead’s financial irresponsibili-
ty are overruled. This order involves a controlling question
of law as to which there is substantial ground for difference
of opinion and an immediate appeal may materially advance
the ultimate determination of the case.

BY THE COURT:
/s/Strassburger, J.

1 It should be noted that the Third Circuit was wrong in its
prediction of how the New Jersey courts would hold on this
issue. In Cassano v. Aschoff, 543 A.2d 973 (N.J.Super. 1988),
the New Jersey Superior Court repudiated the Becker hold-
ing and held instead that financial instability is not equiva-
lent to or a category of incompetence. Nonetheless, this court
still finds the reasoning in Becker persuasive.

2 It should be noted that Comcast’s contract with Conn-X
requires Conn-X to carry adequate liability insurance and
employ only subcontractors who also carry adequate liabili-
ty insurance.

Commonwealth of Pennsylvania v.
Lamont Booth

Discrepancy in Clothing is Fact Issue—Inadvertent

Destruction of Videotape Evidence—Refusal to Charge on

Failure to Produce Evidence—Calculation of 180 Day Rule

1. Where Commonwealth offered evidence as to why the
Defendant was wearing different clothes at the jail from
those of the robbery suspect, issue was for the jury.

2. Where Defendant requested exculpatory video surveil-
lance of robbery scene but video was unavailable because
restaurant rerecorded over old footage, Defendant was not
entitled to an acquittal.

3. Court will not charge the jury on standard jury instruc-
tions 3.21 B, Failure to Produce Document or Other Tangible
Evidence, where the Commonwealth provided a satisfactory
explanation for the inability to obtain video evidence.

4. Where nothing in the record substantiated Defendant’s
claim that postponements were “forced upon him,” time dur-
ing postponements would not be utilized to calculate 180
days between arrest and trial.

(Jeffrey A. Ramaley)

Michael Streily for Commonwealth of Pennsylvania.
Charles Pass, III for Defendant.

No. CC 200402602. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Sasinoski, J., August 1, 2006—The defendant, Lamont

Booth, was convicted by a jury of Robbery (18 Pa.C.S.A.
§3701) and Fleeing or Attempting to Elude a Police Officer.
Three lesser charges against the Defendant were dismissed
prior to the trial. Testimony adduced at trial indicated that
early in the evening of January 24, 2005, Pittsburgh Police
Officers apprehended and arrested Mr. Lamont Booth as the
suspect of a robbery of Wendy’s Restaurant located at 2327
Noblestown Road, Pittsburgh, Pennsylvania. In the early
evening hours of that date, two men entered the restaurant
with their faces covered. Both men jumped over the counter
and one placed what appeared to be a gun to the head of a
Wendy’s employee, Ms. Judith Deer, ordering her to turn over
the store’s money. (N.T., 27-35)1 After giving the actors the
contents of the cash register, Ms. Deer then used her intercom
system to alert a co-worker, Mr. Chris Nelson, of the robbery
and flight of the men. Id. at 35. As the robbers were fleeing the
scene, Mr. Nelson, a restaurant manager who was shoveling
snow in the parking lot at the time of the crime, used his cell
phone to provide 911 dispatch with a description of the vehi-
cle the actors fled in. City of Pittsburgh Police Officer Abel
noticed the suspect’s vehicle, turned the police cruiser around
and pursued the suspects vehicle.

Although Officer Abel activated the light bar and sirens
on the marked police cruiser before pursuing the suspect
vehicle, the driver fled from the police cruiser and did not
stop until he lost control and wrecked the vehicle. Id. at 66,
84. After the suspect vehicle wrecked into a wall the driver
fled on foot. The suspect ran directly in front of the police
cruiser, and both Officer Abel and his partner reported get-
ting a clear view of the man’s face, and identified the
Defendant as the man who alighted from the Volvo. Officer
Abel pursued the fleeing suspect on foot up a hillside leading
to Steuben Street, who was later identified as the Defendant.
Id. at 67-68, 85-86. As police officers were pursuing the sus-
pect on foot after responding to backup calls, City of
Pittsburgh K9 Officer Timothy Crane and a fellow officer
spotted the suspect and eventually apprehended the
Defendant, placing the Defendant under arrest. Id. at 108-
110. Officer Reed later saw Mr. Booth in triage at Allegheny
General Hospital and again identified him as the driver of
the silver Volvo. Id. at 87.

The defense raised two main issues on appeal. First, the
defense argued that the Defendant’s clothing depicted in his
photograph during processing at the Allegheny County Jail
did not match the clothes of the suspect involved in the
armed robbery. Secondly, the defense avers that Mr. Booth
was deprived of his right to due process, since the Wendy’s
restaurant had a video recording of the robbery that they
claim to be exculpatory. However, the video tape evidence of
the robbery was not available, since the Pittsburgh Police
accidentally obtained video footage from the wrong date, and
according to the Wendy’s manager, Mr. Nelson, the comput-
er later automatically rerecorded over the footage of the rob-
bery, thus destroying the evidence. Id. at 50-51.

The Defendant filed a pre-trial motion to dismiss because
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of failure of the District Attorney to comply with the
Pennsylvania Rules of Discovery in not producing a tape of
the robbery made by Wendy’s. This Motion and a Rule 600
Motion were argued on April 26, 2005 and denied. The trial
was postponed, since the Defendant filed a late Notice of
Alibi Defense, in order to allow the Commonwealth a reason-
able time to investigate the alibi. See P.T., 4/26/05, 4-5.

A jury found the Defendant guilty of robbery and
attempting to elude a police officer on May 19, 2005. At sen-
tencing on June 29, 2005, Mr. Snarey, Defendant’s counsel,
argued an oral motion for Judgment of Acquittal, averring
that the jury’s verdict was against the weight of the evidence
based on the fact that the Defendant was wearing different
clothes while at the jail than those of the robbery suspect.
(N.T. 2, 3)2 The Motion was denied. Id. at 5. The Defendant
was sentenced to not less than ten (10) nor more than twen-
ty(20) years at Count 1, Robbery with no additional penalty
on Count 3, fleeing and alluding police. Id. at 13. After sen-
tencing, the Defendant requested that new counsel be
appointed for his appeal. The Court appointed Charles R.
Pass, III, Esquire, who filed a timely appeal.

On February 3, 2006, Mr. Pass, after receiving a tran-
script of the trial and all proceedings filed his Concise
Statement of Matters Complained of on Appeal pursuant to
Pa.R.A.P. 1925(B). Defendant raised four (4) issues in the
Concise Statement. First, the Defendant renewed the argu-
ment that the verdict was against the weight of the evidence,
since the Defendant was wearing very different attire at the
time of his arrest than reported by the victims of the robbery
or arresting police officers. Second, on appeal the Defendant
avers that the Court erred in denying Defendant’s “Brady”
motion for the Commonwealth’s failure to produce the video
tape record of the robbery, thus denying the Defendant’s
right to due process under the 6th Amendment as applied to
the Commonwealth via the 14th Amendment of the
Constitution of the United States. Third, the Defendant
claims his right to a speedy trial under Pa. Rules of Criminal
Procedure 600 were violated, claiming he was forced to
request two continuances in an attempt to obtain the video
tape. Finally, defendant alleges the court erred or abused its
discretion in denying the Defendant’s requested jury
instruction regarding the absence of the video tape.

Defense counsel’s complaint that the guilty verdicts were
against the weight of the evidence are without merit. In
determining that the Defendant’s Motion for Acquittal after
the verdict should be rejected, the Court had to determine
that the evidence was sufficient to permit a reasonable jury
to find that each and every element of the crime has been
proven beyond a reasonable doubt. Commonwealth v. Chiari,

741 A.2d 770, 774 (Pa.Super. 1999) Further, it is the function
of the fact finder, in this case the jury, to pass upon the cred-
ibility of the witnesses and evidence presented, and to deter-
mine the weight to be accorded the evidence produced. Id.

When evaluating weight of the evidence, the jury is free to
believe all, part or none of the evidence introduced at trial.
Furthermore, as stated in the jury instructions in the case at
bar, the evidence at trial need not preclude every possibility
of innocence, rather, the jury is free to resolve any doubts
regarding the defendant’s guilt or innocence, “unless the
evidence is so weak and inconclusive that as a matter of law
no probability of fact can be drawn from the combined cir-
cumstances.” Commonwealth v. Love, 896 A.2d 1276, 1283
(Pa.Super. 2006), See also Commonwealth v. Hagan, 654
A.2d 541, 543 (Pa.Super. 1995) and Chiari, at 774.

The reason for the differences in the clothing worn by the
Defendant was explained by Lieutenant Phil Cestra of the
Allegheny County Jail. Testimony from various police offi-
cers and Wendy’s employees described the suspect as being

dressed in almost all black clothes during the robbery and
the pursuit, yet the clothing worn by the Defendant in his jail
photos was much different. Jail officers could not produce
any dark clothing from the defendant. Id. at 194-195.
However, Officer Reed testified that he saw the Defendant in
the hospital, still wearing the black clothes described by the
Wendy’s employees. Furthermore, Lieutenant Phil Cestra,
an officer with the Allegheny County Jail, testified on cross
examination that the jail provides new prisoners with fresh
clothes if the clothes worn upon their arrival in the jail are
soaking wet. Mr. Booth’s black clothes and blue boots were
wet after running from the police through the snow. Id. at
161. Furthermore, Lieutenant Cestra stated that a Defendant
may not be photographed until six (6) to eight (8) hours after
arriving at the jail. Id. This large time window provided a
significant period of time in which jail officials could have
provided the Defendant with dry clothing before he was pho-
tographed, thus causing the discrepancy. The Defendant
attempted to discredit that testimony by pointing out that the
clothes were dirty and tattered. However, Lieutenant Cestra
stated that often times, the clothing that the jail provides is
dirty and tattered, since it is not new and the jail does not
have the capability of cleaning the clothing. Id. at 161.

The Defendant also attempted to discredit the testimony
by placing his former girlfriend on the stand, but there were
many discrepancies in her testimony and the jury is free to
decide what to believe and what to disregard.

The Defendant next argues that the Commonwealth’s
failure to turn over the tape should have been grounds for
dismissal. In some cases, under some facts, it may be appro-
priate to dismiss the charges because of failure to produce
evidence. However, “the discretion to dismiss is not unfet-
tered and, as it is such a severe sanction, should be used only
in instances of absolute necessity.” Commonwealth v.

Shaffer, 712 A.2d 749 (Pa. 1998). Unlike the line of cases
were the Commonwealth fails to disclose exculpatory infor-
mation, Brady v. Maryland, 373 U.S., 83 (1963),
Commonwealth v. Moose, 602 A.2d 1265 (Pa. 1992). This case
deals with evidence which was inadvertently destroyed.
(N.T., 50-54).

It was the defendant’s attorney who discovered that the
disk turned over to him by the Commonwealth was from the
wrong day. (N.T., 53, 101-102) The standard under such cir-
cumstances should be that of Commonwealth v. Mace, 341
A.2d 505 (Pa.Super. 1975, Petition for Allowance of Appeal
denied 1975). In Mace, the Superior Court ruled that labora-
tory’s routine destruction of tissue and other autopsy speci-
mens did not deny defendant due process on the theory that
such destruction made discovery impossible. (Mace at 507)
This rule was also codified by Pa.R.Crim.P. 310, which is now
Pa.R.Crim.P. 573.

In the case at bar, the Commonwealth attempted to obtain
a copy of the Wendy’s restaurant video footage of the rob-
bery on the night of January 24, 2005. However, due to the
mistake of a Wendy’s employee, the footage provided to the
police was footage from a different day. Furthermore, by the
time police discovered the mistake, the footage of the rob-
bery was automatically erased by the Wendy’s video surveil-
lance system, (which re-records over old footage after thirty
days). Under Rule 573(e) Pa. R. Crim. Proc. 573 the remedy
for the Commonwealth’s failure to turn over the video tape
was to allow the defense several continuances from produc-
tion of said evidence. It also allowed the Defendant to
inquire about the video tape and the Commonwealth’s fail-
ure to introduce said video. However, the Pennsylvania
Superior Court has observed, “where physical evidence is
not available for trial…there exists no such rule as expound-
ed by the Defendant which would automatically necessitate
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his acquittal upon the Commonwealth’s failure to produce
physical evidence shown to be unavailable.” Mace at 509,
citing Commonwealth v. Cromartie, 294 A.2d 762, 763 (1972).

While the Court allowed the defense to comment on the
failure to produce the tape, it denied the defense’s requests
for a Standard Jury Instruction 3.21 B, failure to produce
document or other tangible evidence. The Court noted its
refusal for giving the instruction was because there was a
satisfactory explanation for the Commonwealth’s inability to
obtain the video. Id. at 186. The Defendant also challenged
the Commonwealth’s failure to bring him to trial with 365
days from the date of arrest. The defendant asserts that in
calculating the 180 days his request for two postponements
in order to obtain discovery, the lost tape, were forced upon
him. Nothing in the record substantiates this claim. The
delay in this case was due to the Defendant and not the
Commonwealth pursuant to Pa. R. Crim. P. 600(c).

It is for these reasons the verdict should be sustained.

1 N.T., refers to notes of trial transcript dated 5/18/05.

2 N.T.2 refers to notes of Sentencing transcript dated
6/29/05.

In Re: Estate of William H. Walters,
Deceased

Appeal—Unsigned Photocopy—Wills

1. There is sufficient evidence to hold that the unsigned
copy of decedent’s will admitted to probate is identical to the
executed original, which was destroyed by the attorney who
had drafted and executed same following the death of the
decedent when it appeared that the original will was not
needed for probate, so the appeal from the decision of the
Register of Wills must be dismissed.

2. There was no evidence to conclude that decedent
destroyed or revoked the will executed in the attorney’s
office and then placed in the attorney’s safe deposit box.

(Carol Sikov Gross)

Richard F. Flickinger for Children of William H. Walters.
Frank W. Jones for Helen Walters, Surviving Spouse of
William H. Walters.

No. 6513 of 2002. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Orphans’ Court Division.

OPINION
Mazur, J., August 23, 2006—This is an appeal from a deci-

sion of the Register of Wills which admits an unsigned pho-
tocopy of the July 19, 2001 will of William H. Walters to pro-
bate. William Walters (the “Decedent”) died on December
22, 2001. He is survived by his wife, Helen C. Walters
(“Helen”), the proponent of the will, and four children from
a prior marriage. His children, Amy Helper, Rebecca Gates,
Judith Cox, and Jeffrey Walters (the “Contestants”) are the
parties challenging probate. On October 16, 2003 the
Register conducted a hearing and entered an order denying
the formal caveat filed by Contestants. On December 2, 2005,
in response to an unopposed petition by the will’s proponent,
the Honorable Walter R. Little entered an order limiting the
issue on appeal to that of the probate of the unexecuted will
and providing that the appeal would be considered on the
record established at the hearing conducted by the Register

of Wills, including the transcript and exhibits. The parties
have briefed the issue before the Court.

Decedent and Helen went to the office of David B.
Wasson, Esquire (“Attorney Wasson”) on June 28, 2001 to
arrange for the preparation of wills to replace earlier testa-
mentary documents which they did not understand. (N.T. 7-
8) They discussed their estates with Attorney Wasson, and he
subsequently prepared a will for each of them. (N.T. 9)
Decedent and Helen executed their wills at Attorney
Wasson’s office on July 19, 2001 in the presence of each
other and Attorney Wasson. Two secretaries from Attorney
Wasson’s office were present as subscribing witnesses, and
self-proving affidavits also were notarized. (N.T. 11)
Attorney Wasson observed the Decedent signing his will and
also observed the subscribing witnesses, Cheryl Baxter and
Robin Zurrealousm, signing. (N.T. 11, 12) All signed in the
presence of each other in Attorney Wasson’s office. (N.T. 11)
After the wills were executed, witnessed and notarized,
Decedent and Helen instructed Attorney Wasson to keep
both originals in his safe deposit box. (N.T. 12, 13) The
Decedent and Helen each executed only the original of their
respective wills. (N.T. 11, 12) Attorney Wasson gave them an
unexecuted copy of each will and then placed the executed
originals in his safe deposit box. (N.T. 13, 21) Neither the
Decedent nor Helen had access to the safe deposit box with-
out Attorney Wasson, and neither requested or obtained
access to the executed wills in the box prior to the
Decedent’s death on December 22, 2001. (N.T. 13-14)

Helen returned to Attorney Wasson’s office following the
Decedent’s death to have a new will prepared and to review the
executed copy of the decedent’s will and discuss probate. (N.T.
14-15) Attorney Wasson retrieved the original executed copy of
Decedent’s will from his safe deposit box for their meeting.
(N.T. 15) Because Helen indicated that all of Decedent’s assets
were owned as tenants by the entireties, Attorney Wasson
determined that there was no need to probate the Decedent’s
will. (N.T. 15-16) At that point Attorney Wasson asked whether
she wanted the Decedent’s original will, and Helen responded
that she did not and that he could destroy it. He did as she
directed. Several months later an annuity, an asset requiring
probate, was discovered. (N.T. 16-17)

Helen testified that she and the Decedent had been mar-
ried since August 2, 1975, and they continued to live as hus-
band and wife until his death. (N.T. 27) She recalled that she
and the Decedent met with Attorney Wasson once to discuss
the preparation of their wills, and she also testified concern-
ing their return visit on July 19, 2001 to review and execute
the prepared documents. (N.T. 28, 29) She observed the
Decedent signing his will on July 19, 2001, and remembered
that “two girls” from the office were there with her, the
Decedent, and Attorney Wasson at the time of the signing.
(N.T. 28-31) After their wills had been signed and witnessed,
her testimony was that Attorney Wasson kept both executed
wills and gave each of them an unsigned photocopy. (N.T. 30)
Helen identified Exhibit 1 as the unsigned copy of the origi-
nal will which Decedent signed and stated that it was the
document given to Decedent on July 19, 2001 when they
were at the attorney’s office. (N.T. 30, 34-35) Helen never
saw the signed originals after they were placed in Attorney
Wasson’s safe deposit box. (N.T. 31) She testified she went to
Attorney Wasson’s office on December 28, 2001 to have a
new will prepared and that it was then that she directed
Attorney Wasson to destroy the original wills. (N.T. 32, 35,
36) Helen indicated that some time passed before she
learned of the annuity which required opening the probate
estate. (N.T. 33)

A lost will may be probated by testimony of two witness-
es who will affirm that the testator has executed the will and
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two witnesses who can attest that the content of the probat-
ed document is substantially the same as that of the lost or
destroyed will.

Certain proof is essential to establish a destroyed
or suppressed will: (1) that testatrix duly and prop-
erly executed the original will; (2) that the contents
of the executed will were substantially as appears
on the copy of the will presented for probate; (3)
that, when testatrix died, the will remained unde-
stroyed or unrevoked by her: Michell v. Low, et al.,

213 Pa. 526, 63 A. 246.

In re Murray’s Estate, 404 Pa. 120, 129, 171 A.2d 171, 175-76
(1961) and cases cited. The Murray elements have been
applied to cases where a scrivener holding an original exe-
cuted will inadvertently destroyed or misplaced it. Estate of

Mammana, 388 Pa.Super. 12, 17, 564 A.2d 978, 980 (1989). As
to the third element of proof set forth by Murray, that of rev-
ocation, it initially should be noted that no evidence of the
existence of any revoking instrument has been brought for-
ward. The presumption of revocation which arises due to the
absence of the original document is rebutted when the exe-
cuted will “was deposited by the testator or testatrix with a
custodian (in this case, an attorney) and that the decedent
did not thereafter have it in his/her possession or have
access to it.” Estate of Mammana, 20, 981-982, citing In re

Pinney’s Will, 72 N.Y.S.2d 895 (1947).
The evidence presented indicates that the will’s scriven-

er, Attorney Wasson, and the Decedent’s spouse each knew
the content of the Decedent’s will. Both Attorney Wasson and
Helen have testified that Helen was present when Attorney
Wasson reviewed the Decedent’s will with him, and Helen
testified to reading the will as well. (N.T. 10, 29) Attorney
Wasson verified the content of the unsigned probated will
using the copy retained in his computer records. At the hear-
ing he testified that the unsigned probated will was an “exact
copy” of the document which Decedent executed and which
remains stored in his computer. (N.T. 18) Helen produced
the unexecuted will and testified that she was in Decedent’s
presence when that copy of the will was given to him in
Attorney Wasson’s office and that it was a duplicate of the
will he had executed on that day. Each of these individuals
affirmed that the content of the unexecuted, probated will
was that of the original executed by Decedent.

Both Attorney Wasson and Helen were present and
observed the Decedent placing his signature on the original
of the unsigned copy of the will that was probated. Attorney
Wasson signed the document to witness Decedent’s signa-
ture. (N.T. 12) In discussing the execution of a testamentary
writing, our Supreme Court has stated that: “A will is proved,
therefore, not by circumstances, but by the direct testimony
either of two witnesses who saw the testator sign it or by two
witnesses who are familiar with his signature and identify
it.” Harrison’s Estate, 316 Pa. 15, 17, 173 A. 407, 408 (1934).
In the instant case the proponent does not rely upon circum-
stances but on the testimony of two witnesses who saw the
Decedent execute his will in a situation where it was clear
that he had the requisite testamentary intent. Admitting an
unsigned copy of a will to probate is not without precedent.
See, for example, Wasco Estate, 444 Pa. 184, 281 A.2d 877
(1971), where the court affirmed the decree of the Orphans’
Court Division of the Northampton County Court of Common
Pleas admitting an unsigned carbon copy of testator’s will
after agreeing that the evidence overcoming the presump-
tion of revocation was sufficient.

Although they raised the issue of her credibility, both
because she is an interested party who takes under the will
and because the Decedent’s will was destroyed in close prox-

imity to the time of his death, Contestants offered no evi-
dence to rebut Helen’s testimony establishing the execution
and content of the Decedent’s will. (N.T. 39, 72) Helen pres-
ents the preparation of her new will and determining
whether it was necessary to probate Decedent’s will as very
plausible reasons for visiting Attorney Wasson so soon after
her husband’s death. (N.T. 32, 36) Attorney Wasson indicates
that, once he decided that it was not needed for probate, it
was he who raised the question of whether Helen wanted the
Decedent’s original executed will. It was only in response to
Attorney Wasson’s questions that she directed him to destroy
it. (N.T. 16) The testimony provided by Attorney Wasson, a
disinterested party, corroborates Helen’s testimony concern-
ing the content and execution of the Decedent’s will.
Contestants offered no evidence which would call Attorney
Wasson’s testimony into question.

There is sufficient evidence to hold that the unsigned
copy of Decedent’s will admitted to probate is identical to
the executed original which was destroyed and that
Decedent did execute the original. There is no evidence from
which it could be concluded that Decedent destroyed or
revoked the will executed in Attorney Wasson’s office on
July 19, 2001. After due consideration of all of the evidence
of record, the court denies the relief requested by
Contestants, and their appeal from the Register’s decision
must be dismissed. An appropriate order will follow.

ORDER
AND NOW, this 23rd day of August, 2006, after consider-

ation of the record and briefs submitted, it is hereby
ORDERED and DECREED that the Contestants’ appeal
from the Register’s decision and order dated December 10,
2003 admitting to probate the unsigned will presented by
Helen C. Walters is DISMISSED.

BY THE COURT:
/s/Mazur, J.
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In Re: Toxic Substance Cases
A. John and Freda M. Vogelsberger,
his wife v. Owens-Illinois, Inc., et al.;

Tammie L. Cline, Administratrix of the
Estate of Michael Cline, Deceased, and

Tammie L. Cline, in her own right v.
Pneumo Abex LLC, et al.;

Charles Simikian v.
Pneumo Abex LLC, et al.;

Clinton M. Bahnemann and
Susan K. Bahnemann, his wife v.

Allied Signal, Inc., et al.
Frye Hearing—Asbestos—Preclusion of Expert Testimony

The Court held a Frye hearing to determine whether
plaintiffs’ expert’s causation opinions against friction prod-
uct manufacturers in pending asbestos cases were admissi-
ble. Plaintiffs were directed to file expert reports related
only to medical causation theories, including the opinions
and methodology supporting the plaintiffs’ theory that any
exposure to friction products was a proximate cause of the
plaintiffs’ asbestos-related disease. The experts’ opinions
are based upon the proposition that every single exposure to
every asbestos product is a proximate cause of a subse-
quently diagnosed asbestos-related disease. The Court con-
cludes that it cannot accept this contention because plain-
tiffs failed to produce empirical evidence, offering nothing
more than best guesses unverified by generally accepted
methodology.

1. The question the Court resolves is whether every
asbestos exposure constitutes a proximate cause of a subse-
quently diagnosed asbestos-related disease. In concluding
that plaintiffs failed to produce sufficient evidence regard-
ing the specific quantity of exposure, the Court rejects the
use of case reports finding that they do not utilize a general-
ly accepted methodology. Case reports, essentially idiosyn-
cratic, are not valid until the hypothesis that they proffer is
tested and validated through scientific method.

2. Plaintiffs’ experts failed to prove that a dose response
curve is applicable to each specific plaintiff. The experts do
not rely upon any actual quantity or quality of exposure but
conclude merely that if there is a single exposure, causation
is present. Dose response curves based upon generally
accepted scientific methodology for “low dose” exposures do
not exist. Plaintiffs have not offered any generally accepted
methodology to support their contention that a single or
small exposure caused or contributed to any specific individ-
ual’s disease.

3. Plaintiffs’ experts failed to prove that there is no safe
level of exposure to asbestos. The Court emphasizes that
the burden of proof is upon the plaintiff and that the defen-
dants do not need to prove that there is a safe level of
asbestos exposure. The Court finds no competent evidence
to support a reasonable inference that every exposure to
asbestos contributes to a subsequently diagnosed asbestos-
related disease.

4. Proof of an increased risk does not establish causation.
Plaintiffs’ experts offer no independent corroboration that
each and every asbestos fiber causes or contributes to a

plaintiff ’s disease process. An opinion that every inhalation
might possibly cause or contribute to plaintiff ’s disease is
simply not admissible under Pennsylvania law.

5. The Court rejects the argument that the mere existence
of asbestos-related disease, coupled with proof of exposure
to the defendant’s product, supports a finding of causation.
Because a certain percentage of mesotheliomas are idiopath-
ic, plaintiffs’ experts never satisfactorily distinguish
between idiopathic mesothelioma and an asbestos-caused
mesothelioma. There is no proof that a low dose exposure to
friction products was a substantial contributing factor to
each plaintiff ’s disease.

6. Plaintiffs’ experts failed to determine any “fiber load”
levels which cause asbestosis. Since reliable information is
available to the scientific community regarding the quantity
and quality of asbestos fibers retained in biologic structures
of individuals exposed to asbestos who subsequently develop
disease, such evidence is required in order to establish a link
between disease and exposure.

7. Plaintiffs’ experts offer no methodology to meaningfully
quantify the actual or approximate amount of plaintiffs’ occu-
pational or other asbestos exposure. The conclusion that low
dose asbestos exposures are causative of asbestos-related dis-
ease is premised on a fundamentally flawed methodology not
generally accepted by the relevant scientific community.

8. The Court rejects defendants’ epidemiological studies
as to why friction products are different because
Pennsylvania case law holds that plaintiffs are not required
to advance epidemiological evidence to prove causation.

9. The Court discusses Smalls v. Pittsburgh Corning and
Andaloro v. Armstrong World Industries, Inc. concluding that
these cases can be distinguished from the case at bar.

(Diane Barr Quinlin)

Edwin Beachler for John and Freda Vogelsberger.
Alice Johnston for Owens-Illinois, Inc., Pneumo Abex, LLC,
and Allied Signal, Inc.
David Rodes for Tammie and Michael Cline and Charles
Simikin.
John Kane for Clinton and Susan Bahnemann.

Nos. GD 02-018135, GD 05-010028, GD 05-004662. GD 04-
010451. In The Court of Common Pleas of Allegheny County,
Pennsylvania, Civil Division–Asbestos.

OPINION FOLLOWING FRYE HEARING
PROCEDURAL HISTORY

Colville, J., August 17, 2006—In the Spring of 2005,
DaimlerChrysler and Volkswagen of America filed a Global
Motion for Frye Hearing requesting that this court1 enter-
tain arguments challenging the general acceptance of the
methodologies that defendants anticipated would be assert-
ed in support of plaintiff ’s experts’ causation opinions
against friction product manufacturers in all pending cases.
Several additional friction product manufacturer defen-
dants joined in this Motion. The challenged methodologies
were those that defendants asserted were regularly and his-
torically employed by plaintiff ’s experts against friction
product manufacturers in past asbestos cases.2 These
methodologies purportedly supported the opinions offered
by plaintiff ’s experts asserting that exposure to friction
products was a medical cause of asbestos-related disease in
specific plaintiffs.

Because I was not satisfied that I could properly conduct



page 268 volume 154  no.  26Supplement to The Lawyers Journal

a Frye challenge and analysis as to “all pending cases,” I
directed the lawyers from the three local law firms repre-
senting plaintiffs in asbestos cases and all lawyers repre-
senting any friction product manufacturer defendant in
asbestos cases in Allegheny County, to designate “a handful
of representative cases” within which specific Frye chal-
lenges might be properly raised, and resolved.3 Once those
cases were identified, this court directed plaintiffs’ counsel
to file expert reports related only to medical causation theo-
ries that would be relied upon by each plaintiff at trial. The
expert reports were expected to identify the opinions, and
the basis for the opinions anticipated to be offered by plain-
tiff ’s experts at trial, including, in particular, the opinions
and methodology supporting the plaintiff ’s theory that expo-
sure to friction products was a proximate cause of the plain-
tiff ’s asbestos-related disease.

In response to this direction, plaintiffs filed non-case-spe-
cific expert reports4 offered by Dr. Maddox and Dr. Laman.
In their expert reports, both Dr. Maddox and Dr. Laman
offer the opinion that each plaintiff ’s exposure to each of the
defendant’s friction products was a proximate cause in the
development of the plaintiff ’s asbestos-related disease.
Ultimately, these opinions are grounded upon the proposi-
tion asserted by Drs. Maddox and Laman, that every single
exposure to every asbestos product is a proximate cause of a
subsequently diagnosed asbestos-related disease. Reliance
upon this proposition ultimately, and necessarily, supports
Dr. Maddox and Dr. Laman’s opinions, (offered to a reason-
able degree of medical certainty), that each of the plaintiff ’s
exposures to each friction product was a substantial con-
tributing factor, i.e. proximate cause, of the plaintiff ’s subse-
quently diagnosed asbestos-related disease.

THE FRYE CHALLENGE
Defendants challenged the general acceptance of any

methodology that would support the medical causation
opinions offered by Drs. Maddox and Laman in numerous
respects. In the judgment of this court, however, the only
question that need be resolved for purposes of this appeal
is whether Drs. Maddox and Laman’s ultimate opinion–that
every exposure constitutes a proximate cause of a subse-
quently diagnosed asbestos-related disease–is based upon
generally accepted methodologies in the relevant scientific
field. In my opinion, based upon the evidence of record, it
is not.

NOVELTY
On August 17, 2005, this court entertained argument

regarding the novelty of the opinions expressed by Drs.
Maddox and Laman in their expert reports. Following that
hearing, I concluded that the opinions offered by Drs.
Maddox and Laman were, in fact, novel and that a Frye hear-
ing was warranted.

THE HEARING
I conducted a Frye Hearing in the four identified cases on

October 17, 18, and 21 of 2005. Subsequent testimony was con-
cluded, outside of my presence, but submitted by transcript
for review, by the end of 2005. In addition, the parties agreed
to submit the prior testimony of numerous witnesses from
other court proceedings and many scientific papers, industri-
al/commercial/trade documents, governmental publications,
and other papers, documents, and publications referenced
and relied upon by the witnesses in support of their respective
positions. In short, the testimony and scientific literature, sub-
mitted to and reviewed by this court, is voluminous.

It is appropriate to note that the legal, medical, and scien-
tific issues raised and implicated by this Frye challenge have
been exhaustively and capably briefed by the litigants, and
are a part of this record. Any effort by me to provide greater

clarity to the status of the law, medicine, or scientific consen-
sus or disagreement on the issues involved would be in vain.
As such, while this opinion is offered as a modest attempt to
assist the appellate court in a meaningful review of the pro-
ceedings before this court, and also to convey to the litigants
the primary and fundamental considerations of this court in
arriving at its conclusion, any attempt to exhaustively
describe this court’s considerations would be imprudent, if
not impossible.

In resolving this Frye challenge I have considered the tes-
timony of the witnesses, voluminous scientific literature, and
numerous legal authorities proffered in support of the plain-
tiffs’ and the defendants’ respective positions. In the end, my
decision ultimately rests upon whether the plaintiffs’
experts’ opinions were based upon methodologies utilizing
discrete and specific scientific principles logically applied in
a manner that can be affirmatively articulated, referenced,
reviewed, and tested, and empirically verified or whether
the testimony was based upon the “best estimate,” the “gut
instinct,” or the “educated guess” of the experts. Thorough
review of the transcripts and the various authorities relied
upon by the plaintiffs’ experts’ persuades me that the plain-
tiffs’ experts’ foundational opinions are based upon the lat-
ter rather than the former.5

FRYE STANDARD APPLIED
Specifically, I precluded Drs. Maddox and Laman from

testifying that each and every exposure to asbestos is a sub-
stantial contributing factor in the development of asbestos
related disease and that the specific plaintiff ’s disease in this
case was caused by exposure to a specific defendant’s fric-
tion product. I did so because I discern no generally accept-
ed methodology within the relevant scientific field to support
those opinions. Grady v. Frito-Lay, Inc., 839 A.2d 1038 (Pa.
2003), Trach v. Fellin, 817 A.2d 1102 (Pa.Super. 2003).

THE FOCUS ON METHODOLOGY6

It is important to recognize two fundamental terms as
defined by the Superior Court. The first term, methodology,
is “[1] a method of research in which a problem is identified,
[2] relevant data are gathered, [3] a hypothesis is formulat-
ed from these data, and [4] the hypothesis is empirically
tested.” Trach, 817 A.2d at 1113. “Empirical” is defined as
“provable or verifiable by experience or experiment.” Id.

(citations omitted). A vital characteristic of the scientific
method, as the Superior Court determined, consists of the
“ability to test or verify a scientific experiment by a parallel
experiment or other standard of comparison (control) and to
replicate the experiment to expose or reduce error.”

One of the primary reasons we embraced the Frye
test … was its assurance that judges would be guid-
ed by scientists when assessing the reliability of a
scientific method. Given the ever-increasing com-
plexity of scientific advances, this assurance is at
least as compelling today as it was in 1977, when
we decided that case. We believe now, as we did
then, that requiring judges to pay deference to the
conclusions of those who are in the best position to
evaluate the merits of scientific theory and tech-
nique when ruling on the admissibility of scientific
proof, as the Frye rule requires, is the better way of
insuring that only reliable expert scientific evi-
dence is admitted at trial.

Grady v. Frito-Lay, Inc., 839 A.2d 1038 (Pa. 2003) (citations
omitted)

THE UBIQUITY OF ASBESTOS7

Asbestos is everywhere. Everyone is exposed to asbestos.
Everyone has asbestos in his or her lungs. Individuals with-
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out specific occupational exposure to asbestos can be
expected to have hundreds of thousands of asbestos fibers in
their lungs. Asbestos is in the air. It comes from a multitude
of products which are incorporated everywhere into modern
life. Asbestos occurs naturally in the ground and is natural-
ly released from rock outcroppings. Humans would be
exposed to asbestos even if it had never been incorporated
into industrial products.

This exposure, to which every human being is subjected,
is often, and alternatively, referred to as “background expo-
sure” or “ambient exposure.” For instance, experts suggest
that the average ambient exposure in Pittsburgh is approxi-
mately .0001 fibers per milliliter of air. Consistent with this
exposure, one would expect to find, on average, one fiber of
asbestos in every 10 liters of air on every street corner in
Pittsburgh. No one, including the plaintiff ’s experts, proffers
an opinion that this level of exposure creates an increased
risk of the development of any asbestos-related disease.
Accordingly, this background or ambient exposure is simply
not sufficient to allow experts to causally attribute asbestos-
related disease to it. Everyone, including the plaintiff ’s
experts, agrees that something greater is required. The
argument in this Frye challenge, in part, revolves around the
question of how much greater quantity of exposure is neces-
sary to permit the causal attribution of an asbestos-related
disease to a particular asbestos exposure.

GENERAL AND SPECIFIC CAUSATION
The ultimate question to be resolved is whether the opin-

ions offered by Drs. Maddox and Laman are supported by
generally accepted methodologies within the relevant scien-
tific fields. The specific opinion, whose supporting method-
ology is being questioned, is that the asbestos related disease
suffered by the specific plaintiff[s] in this case was proxi-
mately caused by exposure to a specific friction product
manufactured by a specific defendant. This opinion ulti-
mately rests upon the proposition and opinion that each and
every exposure to the defendant’s friction products consti-
tuted a proximate cause of the specific plaintiff ’s subse-
quently diagnosed asbestos-related disease.

In order to meet their burden plaintiffs must offer evi-
dence, (presumably in the form of expert medical testimo-
ny), from which a jury can reasonably find or infer, that the

specific plaintiff involved in this case was, in fact, proxi-
mately caused to develop an asbestos-related disease as a
result of the plaintiff ’s inhalation of fibers shed from a spe-
cific friction product of the defendant.

Of course, there is no direct, (i.e observational), evi-
dence of this, and no direct evidence can be plausibly
expected. Such evidence is simply not practically available
because of restrictions on human capacities for observation
and knowledge. It is, as a practical fact, impossible to follow
a single fiber shed from a specific defendant’s product into
the airway of a specific plaintiff, and watch it interact with
the biological structures of the human body, and thereby
cause a disease. Accordingly, the plaintiffs must rely upon
expert medical opinion testimony to develop evidence from
which a jury can reasonably infer that the plaintiff in this

case was, in fact, caused to be injured by a specific defen-
dant’s product.8

Drs. Maddox and Laman begin by stating their opinion on
the question of general causation–that all asbestos fibers can
potentially cause disease.9 This opinion, standing alone, is
not sufficient evidence from which a jury can reasonably
find or infer proof of specific causation, i.e. that the plaintiff
in this case was, in fact, caused to develop asbestos-related
disease as a result of exposure to a specific defendant’s fric-
tion product.

CASE REPORTS
Plaintiff ’s counsel has repeatedly assured this court that

they do not proffer the opinions of Drs. Maddox and Laman
as supported by case reports alone, but argue that other gen-
erally accepted methodologies support their experts’ opin-
ions. Notwithstanding this assurance, plaintiff ’s counsel has
also repeatedly suggested that reliance upon case reports of
brake/auto repairmen suffering from asbestos related dis-
ease is one “arrow in the quiver” of their expert’s generally
accepted methodology. In this respect a word or two regard-
ing case reports is warranted.

Case reports are nothing more than reports by other
physicians and professionals confirming the development of
a disease in an individual patient with additional information
about that patient. For instance: “John Doe, male, 6 ft 7 in.,
78 lbs, smoker, coffee drinker, astronaut, and Socialist is
diagnosed with lung cancer” constitutes, an admittedly
sketchy, case report. Case reports can be valuable because as
they grow in number, physicians can begin to develop
hypotheses regarding the correlations and associations
between the disease and other known factors. If many peo-
ple who develop lung cancer are smokers, a hypothesis that
smoking causes lung cancer may be generated. But the
development of this hypothesis alone is not a generally
accepted methodology that would support the opinion that
smoking actually causes cancer–or, more importantly, that
smoking caused a specific plaintiff ’s cancer, until the
hypothesis is tested and validated through the scientific
method that requires repeatable, testable verification.
Utilizing an unverified hypothesis to support a causal attri-
bution opinion is not generally accepted methodology.

The reason case reports (even multiple case reports)
cannot, alone, support a causal attribution opinion is
because they only report associations–not causal correla-
tions. Sometimes an association exists because there is a
causal correlation. Sometimes associations exist because
there is a coincidence, and nothing more. If, for instance, we
learned that several case reports, like that of our “John
Doe” above, were being reported we might conjecture that
any of a number of habits, conditions, and beliefs: being
male, very thin, a smoker, a coffee drinker, an astronaut,
and a Socialist cause lung cancer–and while our conjecture
would be supported by several associations–we would be
wrong in most instances.

Of course, other diagnostic criteria might assist us–for
instance, we could rule out “being a Socialist” as a cause
because of an absence of a biologically viable mechanism to
support the hypothesis that “being a Socialist” causes lung
cancer. Of course, we would continue to conjecture that the
other attributes were causal, and we would be wrong.
Additional study may identify anomalies in the statistical
data, such as inadequate representation of a specific group,
requiring the removal of another attribute–say “being an
astronaut.” Additional case reports balancing out early aber-
rational results may demonstrate that “being male” and
“being very thin” really are not associated after all.

In the end, after review of countless case reports we
would be left with the situation, as it appears to actually be
today–there are significant associations between coffee
drinking and lung cancer, and between smoking and lung
cancer. If we relied solely upon the case reports we would
quite likely conjecture that both smoking and coffee drink-
ing cause lung cancer–and we would be wrong. We would be
wrong because only one is a causal correlation–smoking
causes lung cancer. In spite of all the case reports that sug-
gest a connection between coffee drinking and lung cancer,
the connection is only a coincidental association–coffee
drinking does not cause lung cancer.10 We would have been
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wrong not because science failed us, but because we failed
science. We would have been wrong because we failed to uti-
lize the scientific method to distinguish a coincidental asso-
ciation from a causal correlation. Importantly, for our pur-
poses in this Frye challenge, our failure to use the scientific
method renders our errant causal attribution opinion incon-
sistent with generally accepted methodology within the rele-
vant scientific field. For this reason, our errant opinion, and
underlying methodology, would not have (and should not
have) survived a Frye challenge.

The scientific method’s requirement of empirical verifi-
cation saves us from the peril of confusing “coincidental
association” with “causal correlation.” Case reports alone, or
in conjunction with other methodology short of empirical
verification, do not meaningfully support the plaintiff ’s
expert’s opinions.

DOSE RESPONSE CURVE
Next, Drs. Maddox and Laman state their reliance upon

the generally accepted consensus, (if not fact), that all
asbestos-related diseases are, at least in some respects, (i.e.
at high levels of exposure, or “high dose” exposures11) sub-
ject to a dose-response curve. That is to say that (at high dose
exposures), greater amounts of asbestos fibers inhaled into
the lungs or other biological structures and retained there, in
some manner, correlates to a greater probability of develop-
ing an asbestos-related disease. Given the applicability of a
dose response curve, one can reasonably assume, all other
things being equal, that the greater asbestos exposure and
retention an individual experiences, the greater the likeli-
hood of his or her developing a disease. The question that is
not addressed anywhere by Drs. Maddox and Laman is how
they properly arrive at the conclusion that a dose response
curve is applicable to the specific plaintiff before the court.

KNOWN DOSE RESPONSE CURVES APPLICABLE TO
HIGH DOSE EXPOSURE SHOULD NOT BE APPLIED TO
LOW DOSE EXPOSURES WITHOUT THE SUPPORT OF

GENERALLY ACCEPTED METHODOLOGIES.
Drs. Maddox and Laman do not rely, in any respect, upon

any actual quantity or quality of exposure suffered by any
specific plaintiff, but rather, conclude that if the evidence
supports a single exposure, then causation can be opined and
asserted.12 Accordingly, Drs. Maddox and Laman are
required to assert that an asbestos-related disease dose
response curve applies even where there is a vanishingly
small exposure. I have been unable to find, and I do not
believe that Drs. Maddox or Laman, or any other witness or
authority offered on behalf of the plaintiffs has offered any
generally accepted methodology to support this proposition.

Asbestos exposure dose response rates have been studied
and are the subject of a considerable volume of medical lit-
erature in the cases of high-dose exposures. In some
trades,13 much is known about the quantity and quality of
asbestos fibers in the air during traditional work practices.
Mathematical calculations can plausibly, if not ably, support
reasonable assumptions about the amount of fibers inhaled
by workers engaging in such traditional work practices.
These values can then be correlated against the known inci-
dence of a particular asbestos related disease within such
worker populations. With appropriate adjustments for statis-
tical and empirical error one can then, in turn, generate a
reasonably reliable dose response curve. Such dose response
curves have been generated for high dose exposures. I
accept that dose response curves for high dose exposure do
demonstrate an increased likelihood of disease with an
increased dose of asbestos exposure. Dose response curves,
based upon generally accepted scientific methodology, for
“low dose” exposures, however, simply do not exist.14

Accordingly, in order to apply known dose response
curves for high dose exposures to low dose exposures
Maddox and Laman must “extrapolate down” from the
premise that “exposure to large amounts of asbestos can
cause disease” to the conclusion that “exposure to small
amounts of asbestos can cause disease.”

The plaintiffs assert that Drs. Maddox and Laman are
properly extrapolating from known facts and generally
accepted scientific principles (i.e. known dose response
curves for high dose asbestos exposure). Beginning with this
generally accepted scientific principle, i.e. high dose expo-
sure to asbestos may cause disease (and if high enough may
be reasonably inferred to be the cause of a specific plain-
tiff ’s subsequently diagnosed asbestos related disease), Drs.
Maddox and Laman attempt to “extrapolate down” reason-
ing that if high dose exposure is bad for you, then surely low
dose exposure (indeed, no matter how low) must still be bad
for you. In this regard, Drs. Maddox and Laman’s argument
and analysis encounters a simple logical error.

While it may be a valid assertion that: if high dose
asbestos exposure is bad for you, then low dose asbestos
exposure may potentially be bad for you; it is not a valid
assertion that because high dose exposure to asbestos is bad
for you, then low dose exposure to asbestos is, in fact, bad for
you, or that a specific plaintiff ’s exposure at an unknown low
dose exposure level, in fact, contributed to that plaintiff ’s
asbestos-related disease.

The fallacy of the “extrapolation down” argument is
plainly illustrated by common sense and common experi-
ence. Large amounts of alcohol can intoxicate, larger
amounts can kill; a very small amount, however, can do nei-
ther. Large amounts of nitroglycerine or arsenic can injure,
larger amounts can kill; small amounts, however, are medic-
inal. Great volumes of water may be harmful, greater vol-
umes or an extended absence of water can be lethal; moder-
ate amounts of water; however, are healthful. In short, the
poison is in the dose.15

Plaintiffs cite Trach v. Fellin, 817 A.2d 1102 (Pa.Super.
2003) to support the extrapolation analysis employed by Drs.
Maddox and Laman. But Trach did not involve “extrapolation
down”; rather it utilized “extrapolation up,” or perhaps more
precisely: “extrapolation away from the chemical norm.”

Trach allowed a physician to opine that, where it was a
generally accepted principle that exposure to known height-
ened dosages of Bendectin could cause certain birth defects,
exposure to grossly higher levels of Bendectin could be rea-
sonably anticipated to cause other adverse effects. Trach

tells us what we understand common-sensibly, that when sci-
ence knows that a certain deviation from a body’s chemical
norm causes harm, then a greater deviation from a body’s
chemical norm can be reasonably expected to cause
increased harm (i.e. “extrapolation up”). What Trach does
not say is that where it is known that a certain deviation from
a body’s chemical norm causes harm, a lesser deviation from
a body’s chemical norm can be similarly presumed to cause
harm (i.e. “extrapolation down”).

Employing an exaggerated example, while admittedly
absurd, nonetheless, illustrates the point. If it is accepted by
medical science that forcing an individual to drink 100 cups
of water within an hour will have adverse effects upon his or
her physical well-being, it is not unreasonable to offer med-
ical opinion that forcing a person to drink 200 cups of water
within one hour, will likewise cause ill effects; and moreover,
may be predictably expected to cause even greater ill effects
upon his or her well-being. However, it is not reasonable to
“extrapolate down” from the known scientific fact that forc-
ing a person to drink 100 cups of water within one hour can
cause ill effects to the conclusion that forcing a person to
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drink 3 cups of water within an hour will cause ill effects
upon his or her well-being.16 The reasons for this conclusion
are obvious, the human body may be able to tolerate or in
some manner accommodate a small deviation from its chem-
ical or biological norm, but greater deviations it cannot.

Moreover, there may be limitations to the appropriate and
responsible utilization of “extrapolation up” by experts in
Pennsylvania courts. In Vinitski v. Adler, 2005 W.L. 984497
(Pa.Super. 2005), a memorandum decision, the Superior
Court discussed the limitations of extrapolation under Trach

stating:

According to appellants such extrapolation [up] is
allowed under Trach v. Fellin, 817 A.2d 1102
(Pa.Super. 2003) This is however a misreading of
our opinion.

The current appeal is a far cry from Trach. Here,
Dr. Breggin wishes to start at the principle that
Valium causes short-term and acute dementia and
arrive, somehow, at the conclusion that long-term
Valium use causes permanent frontal lobe brain
damage. Yet, this is not logical; one cannot view the
temporary effects a drug has on the brain and then
leap to the conclusion that these temporary effects
become permanent and, indeed much worse; with
repeated exposures. This is not extrapolation, it is
merely a biased guess.

Thus, we agree with the trial judge: Dr. Breggin’s
methodologies do not proceed scientifically to his
stated conclusion. As such, Frye prohibits his testi-
mony as an expert.

Vinitski, 2005 WL 984497 (Pa.Super.), at page 3.17

As such, the rationale employed in Vinitski recognizes the
limitations to extrapolation even where the extrapolation
involves extrapolation away from the normal body condi-
tions as opposed to “extrapolating downward” toward more
normal body conditions.

Generally accepted scientific methodology may well estab-
lish that certain “high dose” asbestos exposure causes, or con-
tributes to, a specific hypothetical plaintiff’s disease, but the
plaintiffs have not proffered any generally accepted method-
ology to support the contention that a single exposure or an
otherwise vanishingly small exposure has, in fact, in any case,
ever caused or contributed to any specific individual’s dis-
ease, or even less so, that in this case such a small exposure
did, in fact, contribute to this specific plaintiff’s disease.

A SAFE LEVEL OF EXPOSURE?
Plaintiffs’ counsel has repeatedly argued and solicited

testimony and admissions that “there is no safe level of expo-
sure to asbestos.” This assertion, while in one manner of
speaking not necessarily inaccurate, implicitly suggests a
placement of the burden of proof with the wrong party and
tends to misdirect the fundamental inquiry.

First, the plaintiffs are required to demonstrate that gen-
erally accepted methodology within the relevant scientific
field supports their proffered expert opinions that low dose
asbestos exposure causes disease generally and in the spe-
cific plaintiff before the court. The defendants do not main-
tain a burden of proving the contrary or that “there is a safe
level of asbestos exposure.”

Second, when considered in context, all expert witnesses
who have agreed with the statement that “there is no safe
level of asbestos exposure” have done so to the extent that
they agree that there is no known safe level of exposure. This
is an important distinction. There may, or there may not, be
an actual safe level of asbestos exposure. The critical point

for my purpose is that, at present, whether there is (or is not)
a safe level of asbestos exposure is currently unknown utiliz-
ing generally accepted scientific methodology.

So, while it may be accurate that there is no competent
evidence in this record that supports the position that med-
ical science has confirmed, or can support a reasonable
inference that, there exists a safe “low dose” level of expo-
sure to asbestos;18 it is likewise accurate that there is no
competent evidence in this record that supports the con-
tention that medical science is able to confirm, or otherwise
support a reasonable inference, that each and every expo-
sure to asbestos contributes to a subsequently diagnosed
asbestos-related disease. Finally, there is no competent evi-
dence in this record that supports the conclusion that the
quality and quantity of the exposure[s] that a jury might rea-
sonably find or infer that the plaintiff[s] in this case experi-
enced while performing occupational duties with and around
friction products, caused or in any way contributed to the
development or progression of this plaintiff ’s asbestos-relat-
ed disease.19

Parenthetically, some members of the Superior Court
have offered guidance (albeit in dicta) on the question of
whether a vanishingly small exposure may be reasonably
found to be a substantial contributing factor to a plaintiff ’s
illness. In an evenly split en banc decision, the Superior
Court’s Opinion in Support of Affirmance in Summers v.

Certainteed Corporation, et al., 886 A.2d 240, stated:

Just because a hired expert makes a legal conclu-
sion does not mean that a trial judge has to adopt
it, if it is not supported by the record and is devoid
of common sense. For example, Dr. Gelfand used
the phrase, “each and every exposure to asbestos
has been a substantial contributing factor to the
abnormalities noted.” However, suppose an expert
said, “that if one took a bucket of water and
dumped it in the ocean, that was a ‘substantial con-
tributing factor’ to the size of the ocean. Dr.
Gelfand’s statement saying every breath is a “sub-
stantial contributing factor” is not accurate. If
someone walks past a mechanic changing brakes,
he or she is exposed to asbestos. If that person
worked for thirty years at an asbestos factory mak-
ing lagging, it can hardly be said that the one whiff
of the asbestos from the brakes is a “substantial”
factor in causing disease.

Summers, Opinion in Support of Affirmance, 886 A.2d at 244.

Generally accepted scientific methodology is not able to
demonstrate what effect low dose exposures have upon the
body. While there plainly exists anecdotal suspicion that
each and every exposure to asbestos fibers might, potential-
ly, possibly, contribute to an asbestos-related disease; such
anecdotal suspicions are, in my judgment, a far cry from the
quantum and quality of evidence necessary to present expert
opinion testimony to juries in Pennsylvania.

PROOF OF “INCREASED RISK” DOES NOT
ESTABLISH CAUSATION

It is black-letter law in Pennsylvania that causation in a
product liability case requires actual causation and injury,
not simply the increase of risk of injury to the plaintiff. In
Eckenrod v. GAF Corp., 544 A.2d 50 (Pa.Super. 1988), the
Superior Court stated: “In order for liability to attach in a
product liability action, Plaintiff must establish that the
injuries were caused by a product of the particular manufac-
turer or supplier.… Summary Judgment is proper when the
Plaintiff has failed to establish that the Defendants’ products
were the cause of Plaintiff ’s injury.” Eckenrod, at 52.
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In order to be admissible, an expert’s opinion, attributing
an illness to a specific cause, must be made with the requi-
site degree of certainty, as stated in McMahon v. Young, 276
A.2d 534 (Pa. 1971):

(T)he expert has to testify, not that the condition of
claimant might have, or even probably did, come
from the accident, but in his professional opinion
the result in question came from the cause alleged.
A less direct expression of opinion falls below the
required standard of proof, and does not constitute
legally competent evidence. (citing cases).

The issue is not merely one of semantics. There is
a logical reason for the rule. The opinion of a med-
ical expert is evidence. If the fact finder chooses to
believe it, he can find as a fact what the expert gave
as an opinion. For a fact finder to award damages
for a particular condition to a Plaintiff, it must find
as a fact that that condition was legally caused by
the Defendant’s conduct. Here, the only evidence
offered was it was ‘probably’ caused, and that is not
good enough. Perhaps in the world of medicine
nothing is absolutely certain. Nevertheless, doctors
must make decisions in their own profession every
day based on their own expert opinions. Physicians
must understand that it is the intent of our law that
if the Plaintiff ’s medical expert cannot form an
opinion with sufficient certainty so as to make a
medical judgment, there is nothing on the record
with which a jury can make a decision with suffi-
cient certainty so as to make a legal judgment.

McMahon, 276 A.2d at 535, citing Menarde v. Philadelphia

Trans. Company, 103 A.2d 681 (Pa. 1954).

In Checchio v. Frankford Hospital-Torresdale Division,

717 A.2d 1058(Pa.Super. 1998) (implicitly overruled on other
grounds), the Superior Court addressed the general accept-
ance of the methodologies proffered to support expert opin-
ions causally attributing a two-year-old’s cognitive deficits
to negligent medical treatment rendered in response to res-
piratory distress immediately following the child’s birth.
The Checchio court stated:

The crux of [Plaintiff ’s] argument and the logical
construct on which their case is grounded begins
with the major premise that a lack of oxygen and
blood flow to the brain can cause neurologic dam-
age. Daniel suffers neurologic damage, the argu-
ment proceeds therefore the damage must have
been caused by oxygen deprivation. The corollary
to this conclusion is that ‘the damage may manifest
itself in a severe mental retardation, developmen-
tal delay, and autistic like behavior exhibited by
Daniel Checchio.’

Checchio, 717 A.2d at 1060. Checchio goes on to state:

[Plaintiffs] argue that these opinions are sufficient
to satisfy Frye because ‘[i]t is a well established
fact in the medical community that a lack of oxygen
to the brain will eventually cause hypoxia and if
severe and prolonged enough it will result in acido-
sis and eventual death of the brain tissue.’… While
this may well be true, it does not explain whether
the specific condition from which Daniel suffers is
the result of brain tissue death or some other
cause….

Nor, again, even accepting the validity of
[Plaintiff ’s] major premise, does it serve to connect

the autistic tendencies with the brain injury. There
is no testimony, and no evidence of any other sort,
to the effect that such tendencies always occur in
conjunction with hypoxic brain damage, or indeed
with mental retardation. Appellants themselves
assert somewhat tentatively that the neurologic
dysfunction allegedly caused by the putative
hypoxia may cause the condition exhibited by
Daniel…they paraphrase their own experts, who
are actually more positive in their assessment, as
asserting that ‘a lack of oxygen can cause brain
damage’ (emphasis added). No authority, statistical
or otherwise is offered on these points.

Checchio, 717 A.2d at 1061 (emphasis in original). As in
Checchio, so it is in this case that, the Plaintiff ’s experts do
not offer support or methodology other than their subjec-
tive belief that each and every breath of asbestos causes or
substantially contributes to the disease process suffered by
the Plaintiff.

While it is true that Drs. Maddox and Laman do not mate-
rially equivocate with regard to the certainty of their profes-
sional opinion, they offer not a shred of independent corrobo-
ration of their opinion that each and every fiber causes or
contributes to a Plaintiff’s disease process. To the extent that
it is suggested that these wholly unsupported assertions might
be more fairly interpreted as simply a statement that each and
every inhalation of asbestos fibers increase the risk or proba-
bility of the Plaintiff suffering from asbestos-related disease or
every inhalation might possibly cause or contribute to the
Plaintiff’s disease, such opinions proffered in support of the
causation prong of the Plaintiff’s claim are simply not admis-
sible under the principles of Menarde, and McMahon.

THE EXISTENCE OF THE DISEASE COUPLED
WITH EXPOSURE HISTORY ALONE SHOULD NOT BE
PERMITTED TO ESTABLISH CAUSATION WITHOUT

GENERALLY ACCEPTED METHODOLOGIES TO
SUPPORT THE ATTRIBUTION.

Plaintiffs, at times, seem to implicitly assert that the
mere existence of the asbestos-related disease20 coupled
with the allegation (or proof) of exposure to the defendant’s
product can support a finding of causation. This argument is
without merit. Demonstration of the lack of merit is depend-
ent upon the disease process involved.

In the case of mesothelioma, while I recognize that there
exists a consensus in the scientific community that mesothe-
lioma may be caused by asbestos exposure levels far less
than those necessary to cause asbestosis or pleural fibro-
sis,21 both Drs. Maddox and Laman (as well as all of the
defendants’ witnesses) recognize that the probability of
development of mesothelioma is particular to the individual.
They recognize that many individuals with the same level of
exposure (whether below, at, or above normal background
levels22) will not develop mesothelioma. Not surprisingly,
some people exposed to the same level of asbestos will devel-
op asbestos-caused mesothelioma, while others will not; and
others may not develop asbestos-caused mesothelioma at
even much greater levels of exposure.

All of the witnesses, including Drs. Maddox and Laman
acknowledge that a certain percentage of mesotheliomas are
idiopathic. The phrase “idiopathic” is intended to describe
diseases that develop without a known, or attributable,
cause. Presumptively, an idiopathic mesothelioma can devel-
op, whatever its cause, in an individual with no asbestos
exposure, normal background level asbestos exposure, or
greatly heightened asbestos exposure. Estimates of the inci-
dence of idiopathic mesothelioma range from 6% to 20% of
all reported mesotheliomas.23 Presumably, because of the



december 22 ,  2006 page 273Supplement to The Lawyers Journal

possibility of an idiopathic mesothelioma, which can occur
even in the absence of asbestos exposure, both Drs. Maddox
and Laman reserve their attribution of mesothelioma to
asbestos exposure only where there is evidence that the
plaintiff has experienced an increased exposure to asbestos
over the normal background levels.24

But Drs. Maddox and Laman still never satisfactorily
answer the question of how they can distinguish an idiopathic
mesothelioma that would have occurred in a given plaintiff
regardless of his lifetime asbestos exposure (whether non-
existent, average or high) from a purportedly “asbestos-
caused mesothelioma” in an individual with, at best, modestly
increased lifetime asbestos exposure.25 Moreover, even
where it is conceded that a mesothelioma was caused by
asbestos exposure generally, neither Maddox nor Laman ever
addresses how it is that they can determine that it was expo-
sure to a specific defendant’s friction product that caused a
plaintiff’s mesothelioma and not some other asbestos expo-
sure that independently caused the mesothelioma.

Where the plaintiff suffers from asbestosis or some form
of pleural fibrosis, the experts generally acknowledge that
these disease processes are caused by exposure to asbestos
generally. What remains contested is whether or not the
exposure to a specific friction product was the cause of (or
contributor to) these asbestos-caused diseases. Because, as
discussed earlier, certain unknown factors related to “low
dose” exposures exist within the realm of known medical
science, including whether “low dose” exposures contribute
at all to asbestosis or pleural fibrosis and, if so, to what
degree and under what conditions, Drs. Maddox and Laman
do not offer an opinion based upon generally accepted
methodologies that the plaintiff ’s low dose exposures to a
specific defendant’s friction products was a substantial con-
tributing factor to his or her asbestos-related disease.

PLAINTIFFS DO NOT RELY UPON BIOLOGICAL
FINDINGS TO SUPPORT THEIR CLAIMS AGAINST

ANY PARTICULAR DEFENDANT
Numerous studies have been conducted that determine

the amount of fibers that have been retained within different
biological structures of individuals with known asbestos-
related exposure and/or disease. Accordingly, reliable infor-
mation is available to the relevant scientific communities
regarding the quantity and quality of fibers retained in bio-
logical structures of individuals exposed to asbestos who
subsequently develop asbestos related disease. In some
instances, where statistically significant high fiber loads are
recognized, a medical consensus (or at least generally
accepted methodologies) exist to support an opinion causal-
ly attributing an individual’s asbestos-related disease to
asbestos exposure.26 There are no “fiber load” findings
relied upon by the plaintiffs’ experts in this case.

PLAINTIFFS DO NOT RELY UPON QUANTITATIVE
EVIDENCE OF OCCUPATIONAL HIGH DOSE

EXPOSURE TO SUPPORT THEIR CLAIMS AGAINST
ANY PARTICULAR DEFENDANT

Neither Dr. Maddox, nor Dr. Laman attempts to meaning-
fully quantify the actual or even approximate amount of
plaintiff ’s occupational, or other, asbestos exposure in this
case. Nor do they attempt to meaningfully quantify the expo-
sure directly attributable to a specific defendant’s friction
product. Moreover, nowhere do they attempt to delineate a
threshold exposure, or even a potential range for a threshold
exposure, (i.e. over which they would attribute a specific
exposure and under which they would not attribute a specif-
ic exposure as a cause of an asbestos related disease), other
than to simply indicate that if there was a single exposure to
a defendant’s asbestos containing product, then the plaintiff ’s

disease can be causally attributed to that exposure. Drs.
Maddox and Laman do not, however, offer any methodology
other than those addressed above to support that conclusion.

A DIFFERENT RESULT MAY BE WARRANTED WHERE
PLAINTIFFS EXPERTS’ OPINIONS ARE BASED UPON

GENERALLY ACCEPTED METHODOLOGIES
UTILIZING BIOLOGICAL FINDINGS OR OTHER

QUANTITATIVE EVIDENCE OF ACTUAL
HIGH DOSE EXPOSURE

Armed with quantitative information from biological
samples reflecting statistically significant higher fiber loads
within the plaintiff ’s biological structures, or quantitative
evidence of statistically significant actual high dose asbestos
exposure the scientific community can, in some instances,
utilize generally accepted methodologies to causally attrib-
ute an asbestos-related disease to a known quantity of high
dose asbestos exposure. From this data, the relevant scien-
tific communities have developed some understanding and
appreciation for the fact that given a certain quantity and
quality of exposure to a particular asbestos-containing prod-
uct, a fair inference can be drawn that that product con-
tributed to an asbestos-related disease. Precisely what qual-
ity and quantity of exposure is necessary is the subject of
honest debate within the relevant scientific communities.

Where the debate falls silent, however, is in the area of
low-dose exposures or where, as here, there exists no quan-
titative evidence of either actual occupational exposure or
biological samples from which causal attribution can be rea-
sonably inferred. Frankly, because such low-dose exposures
do not, as strongly, correlate to asbestos-related disease,
there is less, and in some instances, no information available
to scientific inquirers regarding whether low-level asbestos
exposure, in fact, contributes to an asbestos related disease.

Accordingly, while Drs. Maddox and Laman’s opinions
regarding medical causation of asbestos-related diseases in
large-dose scenarios are supported by the medical literature
(and, in fact, are perhaps a consensus opinion among med-
ical experts), what is neither equally the subject of a medical
consensus, nor even supportable by generally accepted
methodology is the opinion that low-dose asbestos exposures
are causative of asbestos-related diseases generally, let
alone in this specific plaintiff. There is no medical authority
or generally accepted methodology that would support the
conclusion that low-dose exposures cause asbestos-related
disease generally, let alone the rather extraordinary asser-
tions by Drs. Maddox and Laman that “each and every expo-
sure” substantially contributed to this specific plaintiff ’s dis-
ease process. It is in this regard, that this court ultimately
concludes, that Dr. Maddox’s and Dr. Laman’s methodology
is fundamentally flawed and not generally accepted by the
relevant scientific community.

THIS RULING IS BASED UPON INADEQUACIES
IN THE PLAINTIFF’S EXPERTS’ METHODOLOGIES,

NOT UPON THE PROFFERED MERIT OF
DEFENDANTS’ EPIDEMIOLOGICAL STUDIES, OR

OTHER EXPLANATIONS FOR WHY “FRICTION
PRODUCTS ARE DIFFERENT.”

Much of the Frye hearing addressed the defendants’
argument that there exist numerous plausible explanations
for why exposure to friction products (i.e. brakes and clutch-
es generally) does not, in fact, contribute to the development
of asbestos-related disease. These arguments centered upon
the assertions that 1) fibers shed from friction products are
chemically altered during use so as to render them biologi-
cally inactive and harmless, 2) that those fibers that are not
so altered are too small to contribute to the disease process,
and 3) that traditional work place asbestos exposures for
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individuals who work with friction products, (i.e. brake/auto
mechanics) are not adequate levels of exposure to meaning-
fully contribute to asbestos-related disease. Moreover, the
defendants rely upon proffered epidemiological studies to
statistically support their contention that occupational expo-
sure to friction products does not substantially contribute to
asbestos-related disease.

While this evidence is academically interesting and satis-
fies a certain degree of curiosity as to why friction products
might appear to cause (or not cause) disease differently than
other asbestos-related products, this evidence does not, in
my judgment materially support the defendants’ Frye chal-
lenge. Specifically, I do not hold that the expert opinions
explaining “why friction products are different” or the epi-
demiological evidence offered by the defendants in this case,
in any manner, “trumps” the plaintiff ’s evidence,27 or that
the Plaintiffs are required to proffer epidemiological evi-
dence in support of their medical causation opinion.

The defendants assert that where an opinion (such as
Drs. Maddox and Laman’s) relies fundamentally upon case
reports and extrapolation from known facts, it can be prop-
erly argued that the opinion is no longer generally accepted
by the relevant scientific community where, as a function of
the advance of scientific knowledge, stronger, more conclu-
sive, evidence is now available in the form of epidemiologi-
cal studies.28 Frankly, the attempt to focus upon the defen-
dants’ epidemiological evidence and other explanations for
“why friction products are different” is simply improper.29

The focus of this court should be, and has been, upon what
methodologies were utilized by Drs. Maddox and Laman,
and whether those methodologies support the conclusions
proffered by Drs. Maddox and Laman and whether those
methodologies are, in fact, generally accepted within the rel-
evant scientific fields.

SMALLS AND ANDALARO

Of particular concern to me is that my ruling on this Frye
challenge may appear, facially, to be at odds with the ruling
of the Superior. Court in Smalls v. Pittsburgh Corning, et al.,

2004 Pa.Super. 31, 843 A.2d 410 (Pa.Super. 2004). Because of
this concern, I set forth the relevant language of Smalls in
its entirety:

Next, Appellant asserts that the trial court erred in
allowing Dr. Richard Katz, Appellees’ expert, to
testify as follows: “Each and every breath of
asbestos fibers is [a] significant and substantial
contributing factor to the asbestos related disease
that Mr. Smalls has.” N.T. Trial, 12/4/01, at 32.
Appellant argues that the opinion was inadmissible
because it had no basis in fact nor general accept-
ance in the scientific community. We disagree.

Again, we observe that the admission or exclusion
of evidence is within the discretion of the trial
court, and it will not be reversed absent a manifest
abuse of that discretion. Eichman, supra. As we
previously have held that this type of opinion evi-
dence is not only admissible, it is sufficient to
demonstrate a prima facie case of liability against
an asbestos manufacturer if believed by the fact
finder, see Junge v. Garlock Inc., 427 Pa.Super. 592,
629 A.2d 1027 (1993), the trial court’s decision to
admit the statement was not tantamount to an
abuse of discretion. Moreover, we observe that Dr.
Katz is certified by the American Board of Medical
Specialties in pulmonary disease, and his experi-
ence and expertise is sufficient to testify about the
relationship between breathing asbestos and the

development of asbestos-related diseases.
Smalls, 843 A.2d at 414. I have considered Smalls, and I have
earnestly attempted to comply with any mandates that may
be set forth within it.

Initially it should be noted that it does not appear from
the Superior Court’s decision in the Smalls case that the trial
court actually conducted a Frye hearing. Accordingly, the
trial court may have simply concluded that the proffered
expert testimony was not novel, and a Frye hearing not nec-
essary. Moreover, although the Superior Court does not dis-
approve of the trial court’s failure to sustain a Frye objection
to the testimony by plaintiff ’s expert that: “Each and every
breath of asbestos fibers is [a] significant and substantial
contributing factor to the asbestos-related disease that
[plaintiff] has.” The Superior Court provides no analysis of
why such an expert opinion is, in fact, generally accepted in
the relevant scientific community, and cites no facts of
record that could plausibly support such a conclusion.

To the extent the Superior Court provides an analysis, it
does so in the following paragraph where it indicates that a
trial court’s decision to exclude evidence is within the trial
court’s discretion, and that opinion evidence of the type
offered in Smalls has been held to be admissible and suffi-
cient to demonstrate a prima facia case of liability. The
Superior Court cites Junge v. Garlock, Inc. in support of this
final proposition, but fails to note that the Junge case did not
involve a Frye challenge.

Accordingly, while the specific language set forth in
Smalls is heavily relied upon by the plaintiffs; and it is true
that that language, standing alone, could conceivably sup-
port the assertion that the Superior Court has explicitly
taken judicial notice that there is general acceptance in the
scientific community that: “Each and every breath of
asbestos fibers is [a] significant and substantial contributing
factor to the asbestos-related disease that the [plaintiff]
has,” this court simply cannot bring itself to conclude that
that was the intent of the Superior Court in Smalls.

First, and most significantly, the focus of a Frye challenge
in Pennsylvania is not on the general acceptance of the opin-

ion proffered, but rather on the general acceptance of the
methodology underlying the opinion. No consideration of the
methodology supporting the proffered opinion in Smalls was
ever undertaken. If the Smalls holding was intended as sug-
gested by the plaintiffs (i.e. a declaration that Pennsylvania
courts have recognized that the opinion: “Each and every
breath of asbestos fibers is [a] significant and substantial
contributing factor to the asbestos-related disease that the
[plaintiff] has” enjoys general acceptance within the rele-
vant scientific field) then the Superior Court’s analysis in
Smalls would have improperly focused on the irrelevant
question of whether there existed general acceptance of the
opinion of the expert and not on the proper inquiry of
whether there is general acceptance of the methodology

underlying that opinion. I do not conclude that the Smalls

court intended to so focus its analysis and ruling.
Second, if interpreted as suggested by plaintiffs, Smalls

would constitute a judicial decree potentially usurping the
collective expertise of the medical/scientific community
regardless of the actual general acceptance (or lack thereof),
within the relevant scientific field, of whatever methodolo-
gies, (whether sound or wholly preposterous) that may have
been proffered in support of the expert’s opinion in Smalls,
without a moment’s substantive consideration. I plainly can-
not conclude that this was the intent of the Smalls Court.

Rather, I interpret Smalls to simply indicate that where a
trial court, within its discretion, does not determine that
proffered expert testimony is novel, and then concludes that
such testimony is admissible, the Superior Court will not dis-
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turb such a ruling, because such a ruling does not constitute
a manifest abuse of the trial court’s discretion.

Additionally, plaintiffs assert that the Superior Court’s
decision in Andaloro v. Armstrong World Industries, Inc. 799
A.2d 71 89 (Pa.Super. 2002) similarly supports the position
that Pennsylvania courts have accepted that “each and every
breath of asbestos fibers is a significant and substantial con-
tributing factor to the asbestos-related disease [that a plaintiff
has developed]” and that, in fact, no further proof of causation
of injury is required than to demonstrate inhalation of
asbestos fibers by an individual with an asbestos related dis-
ease. However, the Andaloro opinion expressly concludes that
the defendant “failed to preserve for appellate review its
claim that the causation theory advanced by plaintiff ’s
experts was not generally accepted in the scientific communi-
ty.” Because the defendant did not preserve its Frye objection,
the Superior Court’s language related to the “Frye” issue in
Andaloro is dicta and not binding on this court. However,
because Andaloro directly addresses, (albeit in dicta), an issue
presented to, and preserved before this court, I have set forth
the relevant language from Andaloro below:

[Defendant’s] assertion is derived from the prem-
ise that quantification of the levels of asbestos
exposure a plaintiff suffered is a prerequisite to a
determination of causation and hence, liability.
[Defendant] provides no authority for such a prem-
ise, nor are we aware of any. In point of fact,
Pennsylvania law provides that causation of
asbestos-related injuries is shown upon proof that
the plaintiff inhaled some fibers from the products
of the defendant manufacture….

Our case law includes no requirement that a
plaintiff in an asbestos case prove through
[expert testimony] how many asbestos fibers

are contained in the dust emissions from a par-

ticular asbestos-containing product.

Similarly, the plaintiff need not demonstrate the
specific links of fibers contained in the manufactur-
ers product, the length of fibers he inhaled, or the
overall concentration of fibers in the air… Because
these elements are not legally necessary to a deter-
mination of causation, an expert’s inability to testi-
fy about them does not render his testimony incom-
petent on the issues of causation and liability.

Andaloro, 799 A.2d at 85-86 (emphasis in original) citing
Junge v. Garlock, 629 A.2d 1027, 1029 (Pa.Super. 1993).

The Andaloro decision might appear upon immediate
review to hold that causation in an asbestos case is fully
proven upon proof that the Plaintiff inhaled some fibers
from the Defendants’ product. However, a more reasoned
interpretation of the language in Andaloro supports the con-
clusion that Andaloro merely recognizes the physical fact
that in order for asbestos fibers to cause disease processes
within the human body, they must first be inhaled. Andaloro

does not, in any material manner, and certainly in no explic-
it respect, appear to challenge the generally applicable legal
principle requiring proof of actual injury in a product liabil-
ity case. Clearly, the more fundamental focus of the Andaloro

court was that a Plaintiff need not prove the specific quanti-
ty of fibers inhaled, or the specific character or quality
(including specifically the fiber length) of the fibers inhaled,
but rather simply must establish that sufficient fibers were
inhaled to have caused the Plaintiff ’s injuries. But again
proof of actual injury remains a requirement.

Further guidance regarding the applicability of the
Smalls and Andaloro cases is found in the Superior Court’s

decision in Rafter v. Raymark, Industries, 632 A.2d 897
(Pa.Super. 1993): where the court stated as follows:

Appellant argues that [the court’s jury instruc-
tions] led the jury to believe that if they found that
appellees inhaled asbestos, then [the jury] must
also conclude that asbestos was a substantial cause
of [the Plaintiffs’] lung and throat cancer. We dis-
agree. … In the instant action, the trial court never
stated that inhalation of asbestos was sufficient but,
rather, stated that it was necessary to establish that
asbestos exposure was a substantial factor in caus-
ing [Plaintiffs’] injuries. Moreover, the trial court’s
instruction clearly provided that appellees were
required to show that they have been injured by
asbestos exposure, and that this exposure was a
substantial contributing factor to their injuries….
After reviewing the instruction in its entirety, we
find no abuse of discretion or error of law regard-
ing the trial court’s charge on causation.

Rafter, 632 A.2d at 901-902 (citations omitted).
As demonstrated by the Court’s analysis in Rafter, it is

appropriate to conclude that the Superior Court does not
approve of the notion that the mere inhalation of fibers is
presumptively sufficient to establish causation in an
asbestos case. Rather, proof of causation of the actual injury
is necessary.

CONCLUSION
For the reasons set forth above, I entered the Order of

February 27, 2006, precluding the plaintiff ’s experts from
offering opinion testimony causally attributing the plaintiff ’s
asbestos related disease to exposure to any specific defen-
dant’s friction products.

Colville, J.

1 Resolution of this Motion was assigned to me by Order of
Court of the Administrative Judge of the Civil Division of
Allegheny County.

2 It is not my intent that the phrase “friction product manu-
facturer” be interpreted as a strict term of limitation, but,
generally speaking, I intend by use of the phrase to identify
brake and clutch manufacturers.

3 The cases identified by counsel were: Simikian v. [Asbestos

Defendants], GD 05-004662; Bahneman v. [Asbestos

Defendants], GD 04-010451; Cline v. [Asbestos Defendants],

GD 05-010028; and Vogelsberger v. [Asbestos Defendants],

GD 02-18135. Each has been incorporated by reference at
Administrative Docket No. A.D. 03-000319.

4 By “non-case-specific” expert reports, I intend to describe
expert reports specifically filed in each case, but which did
not rely upon specific factual circumstances involved in the
case. For instance, in each instance, neither Dr. Maddox nor
Dr. Laman relied upon specific data regarding the quality or
quantity of the specific plaintiff ’s alleged exposure to any of
the specific defendant’s product, or to friction products gen-
erally; but rather the reports essentially theorized that if the
evidence offered at trial established any work around or
exposure to friction products then a finding of proximate
causation may be supported for the reasons proffered in the
expert reports. These reports are substantially identical to
reports prepared by Drs. Maddox and Laman previously
filed on behalf of numerous asbestos plaintiffs.

5 I do not mean to unfairly disparage the honestly held
beliefs of Drs. Maddox and Laman. I maintain no doubt that
the doctors’ opinions are rooted in each doctor’s abundant
knowledge of the best evidence currently available to sci-
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ence regarding asbestos exposure generally. Indeed, I will
be among those least surprised if, some day, generally
accepted scientific methodology validates some or all of Drs.
Maddox and Laman’s opinions in this case. Their opinions
enjoy a certain commonsensical appeal, and are not, in any
specific respect, disproved by medical science. This, howev-
er, is not the standard for admissibility of expert opinion in
Pennsylvania. In the end, the doctors’ opinions are nothing
more than their current “best guesses,” unverified by gener-
ally accepted methodology. This kind of expert opinion is
simply not admissible in Pennsylvania courts.

6 I borrow greatly from, and am indebted to, the excellent
analysis set forth in Judge Allen’s trial court opinion in the
case of Vinitski v. Adler, 69 Pa. D&C 4th 78. (Pa.Com.Pl.,
Phila., 2004), affirmed by memorandum opinion 2005 WL
984497 (Pa.Super. 2005).

7 The facts set forth in this section are not materially con-
tested by the parties.

8 I specifically acknowledge and recognize as binding, the
ruling of the Superior Court in Trach v. Fellin, 817 A.2d 1102
(Pa.Super. 2003), that epidemiological studies are not neces-
sary to demonstrate that exposure to an agent was the med-
ical cause of a disease. Still, Trach does not alter the funda-
mental principle that proof of actual causation remains
required.

9 I do not take issue with this predicate opinion regarding
general causation, for purposes of this Frye ruling.

10 Coffee drinking strongly correlates with smoking; which,
in turn, strongly associates coffee drinking with lung cancer.

11 My use of the phrase “high dose” is not intended to imply
or suggest any particular quantitative value of dosage but
rather to simply distinguish between the “low dose” of a sin-
gle exposure, or otherwise vanishingly small exposure that
is opined to be a proximate cause of a specific plaintiff ’s dis-
ease by Drs. Maddox and Laman and certain known higher
dose exposures that can, and have been, adequately associ-
ated with asbestos related disease based upon generally
accepted scientific methodologies.

12 In fairness, Maddox and Laman, at times, seem to suggest
that, given any reasonable length of employment as an
auto/brake repairman, a specific plaintiff ’s actual exposure
should be adequate to allow Maddox and Laman to opine the
applicability of a dose response curve. Nowhere, however, do
they even remotely attempt to quantify the actual exposure
that they believe would be required, or support how they
arrive at a quantitative value for a specific plaintiff ’s expo-
sure. As such, when subjected to even modest scientific rigor
their low dose causation “methodology” is either not stated
or fails, unless they can support the contention that each and
every exposure contributes to the disease process.

13 In particular, the scientific literature establishes some
understanding of applicable dose response curves for expo-
sures typically experienced by high exposure trades includ-
ing asbestos miners, asbestos insulators, and ship workers,
among others.

14 Parenthetically, it has been asserted that dose response
curves for low dose exposure do not exist, in part, because
of an absence of reliable information regarding actual
inhalation and retention of asbestos fibers in low exposure
settings and, in part, because of a statistically modest, (or
non-existent) increase of the occurrence of asbestos related
disease at low exposure levels. Whatever the reason for
their non-existence, why they do not exist is not determina-

tive of my ruling. The fact that they do not exist, and thus,
cannot be relied upon by Drs. Maddox and Laman is the
important point.

15 I do not intend to assert that asbestos is, in fact, ever
medicinal or benign in any quantity, but only that the
“extrapolation down” assertion and argument relied upon by
Maddox and Laman can not logically establish, or give rise
to a reasonable inference, to the contrary.

16 I recognize that this example does not constitute an exact
parallel to the position of the plaintiff ’s experts, but it illus-
trates the point effectively enough.

17 In citing to Vinitski, a memorandum decision, I am cog-
nizant of Internal Operating Procedure of the Superior Court,

Rule 444B, implementing Pa.R.A.P. 3501-3517, and Superior
Court Notice to the Bar, 598 A.2d 1324. My citation is not
intended to rely upon Vinitski as precedential authority but
rather only to illustrate (consistent with Melendez v.

Pennsylvania Assigned Claims Plan, 557 A.2d 767 (1989)
holding that because “the authority relied upon in [the cited
memorandum decision] applie[d] to the instant case…the
trial court’s conclusion was correct,”) that my proffered
interpretation of Trach is reasonable. If it is determined that
I have improperly relied upon Vinitski in this respect, I note
that my ruling is only buttressed, and not exclusively based
upon, that reliance and, thus, if improper the reliance may
be deemed harmless. Major v. Major, 518 A.2d 1267 (1986).

18 Of course, I recognize, and accept, that generally accept-
ed scientific methodology supports the opinion that suffi-
ciently “high dose” (comparatively speaking) exposures of
asbestos are known to be dangerous. Additionally, I under-
stand, and accept, that there is no competent evidence in this
record that supports the position that medical science has
confirmed, or can support a reasonable inference that, there
does exist a safe “low dose” level of exposure to asbestos.
Accordingly, I am aware that there may, in fact, be no safe
level of exposure. I, and everyone else, simply do not know.

19 This is not to say that I know that the plaintiff ’s occupa-
tional exposure to the defendant’s friction products (if
proven) did not, in fact, contribute to plaintiff ’s disease–it
very well may have. But, based upon this record, (subject to
the limitations of scientific knowledge, as it is) that is about
as much as I, or anyone, can say on the subject–“it may

have.” “It may have” is not a sufficient basis for a jury to
find, (or to reasonably infer), that it did. To allow a jury to
find, (or infer), that “it did” where the evidence supports, at
best, the conclusion, or inference, that “it may have” simply
invites the jury to guess; and that, the jury may not do.

20 I intend to reference specifically mesothelioma, asbesto-
sis, and forms of pleural fibrosis.

21 There appears to be a consensus that mesothelioma can
also be caused by other known factors, such as high levels of
radiation exposure, that are not implicated in these cases.

22 Asbestos is naturally occurring in the environment, and
thus we all unavoidably experience a (particularly insignifi-
cant, but) certain level of asbestos exposure.

23 I have considered the suggestion that because Maddox
and Laman are competent to report that medical consensus
has established that between 80% and 94% of all mesothe-
liomas are caused by exposure to asbestos that they should,
therefore, be permitted to offer the opinion, and the jury
should be capable of finding, that it is more likely (in fact
80%–94% more likely than not) that this plaintiff ’s mesothe-
lioma was caused by asbestos exposure. If I were to permit
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Drs. Maddox and Laman to offer such an opinion, I would be
allowing a new method of proof of causation of injury in
Pennsylvania. I suspect that such a method is not endorsed
because it confuses proof of actual injury to a specific plain-
tiff with proof of an increased risk of harm not necessarily
applicable to any specific plaintiff. In practice it would allow
for absurd results. For instance: to permit such a theory to be
presented to a jury would be tantamount to permitting a
state trooper to offer an opinion that speeding caused a spe-
cific one-car accident based solely upon his knowledge that
80% of all other one-car accidents on Pennsylvania highways
are caused by speeding. To permit such testimony to be pre-
sented to a jury as expert testimony in support of a theory of
causation would invite sheer speculation to replace reason
and logic in support of a medical causation finding.

24 Interestingly their opinion in this regard does not appear
to take into account their recognition that “normal” back-
ground levels are different in different parts of this country,
and around the world, as a function of local geography, geol-
ogy, and industrial development.

25 Allowing that plaintiff[s] in this case are “individual[s]
with, at best, modestly increased lifetime asbestos exposure”
gives the plaintiff ’s experts the benefit of the doubt, as they
rely on no actual data regarding the plaintiff[s] actual life-
time exposure, but merely allow that if there was any expo-
sure to the defendant’s product, then causation can be found.

26 While I need not, and do not, reach the issue squarely,
there exists a secondary question as to whether causal attri-
bution to exposure to a specific product may be made based
solely upon biological “fiber load” findings, particularly
where there is sufficient evidence of other asbestos expo-
sure, and there exists no meaningful generally accepted
methodology to determine the actual, or likely, fiber source
detected in pathological samples.

27 Additionally, it should be noted that I am cognizant of the
concerns raised by members of the Supreme Court in Blum

v. Mergenthal regarding the manufacturing of scientific con-
sensus by corporate interests. It has been insinuated at var-
ious times during these Frye proceedings that the epidemio-
logical evidence proffered by the defendants is this type of
manufactured cannon fodder. While I can discern no such
ulterior or improper motives on behalf of the researchers
who conducted the studies that constitute the substantive
basis for the epidemiological evidence presented by the
defendants in this Frye hearing, it remains important to note
that I do not ultimately rely upon the epidemiological evi-
dence to support my ruling. As such, the legitimate concern
of the Supreme Court regarding such manufactured evi-
dence, while perhaps proper in some cases, would be mis-
placed in this case.

28 I reject this assertion based upon my interpretation of the
spirit of Trach’s clear directive that plaintiffs are not
required to advance epidemiological evidence to prove cau-
sation. If I am mistaken in this regard, guidance from the
appellate courts regarding the appropriate, required, or
allowable consideration of epidemiological evidence coun-
tering the plaintiff ’s proffered methodologies within the con-
text of a Frye challenge would be welcomed.

29 I note that in the face of ever-increasing scientific knowl-
edge, the appellate courts of Pennsylvania may, someday,
choose to revisit the question of whether epidemiological
evidence is necessary to establish causation in toxic tort
cases. Until that day, however, this court will not entertain
the argument that a Plaintiff must advance epidemiological
evidence to prove causation.

Commonwealth of Pennsylvania v.
Charles Herman Cole

Abandonment—Privacy—Traffic Stop—Warrantless Search

1. Concerns of officer safety did not justify a warrantless
search when the defendant had already been removed from
the vehicle and no facts were supplied which would lead the
police to reasonably conclude they were still in danger once
the defendant had been removed from the vehicle.

2. Contraband found by the police in the warrantless
search should have been suppressed when the defendant
asserted that the car was not his and indicated repeatedly
that it could not be searched because it was not his car.

3. The search of the car and a subsequent search of the
book bag on the back seat of the car were illegal.

(Carol Sikov Gross)

Stephie-Anna Kapourales for the Commonwealth.
James Wymard for Defendant.

CC 200316467. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Criminal Division.

OPINION
PROCEDURAL HISTORY

Machen, J., August 11, 2006—The defendant, Charles
Herman Cole, was charged at CC: 200316467, Count
One–Possession With Intent to Deliver [35 P.S.
§780–113(a)(30)]; Count Two–Possession With Intent to
Deliver [35 P.S. §780–113(a)(30)]; Count Three–Possession of a
Controlled Substances [35 P.S. §780–113(a)(16) and (b)]; Count
Four–Possession of a Controlled Substance [35 P.S.
§780–113(a)(16) and (b)] and Count Five–Possession of Drug
Paraphernalia [35 P.S. §780–113(a)(32)]. He was also charged
at the same CC number with summary of Driving While
Operating a Motor Vehicle While Privileges Suspended/
Revoked [75 Pa. C.S. §1543(b)], summary of Required
Financial Responsibility [75 Pa. C.S. §1786], and 2 summaries
of Stop Signs and Yield Signs [75 Pa. C.S. §1786]. On October
20, 2005, the Honorable Robert J. Colville granted the defen-
dant’s Motion to Suppress Evidence from which the
Commonwealth filed a timely Notice of Appeal from this Order
on November 4, 2005. Due to Judge Colville’s appointment to
the Superior Court the case was reassigned to this court.

In the Commonwealth’s Concise Statement of Matters
Complained of on Appeal the Commonwealth raises two (2)
issues:

(1)Whether, after a valid traffic stop which reveals
that the vehicle’s registration is suspended because
of insurance cancellation, the driver, who has told
the police that the car is not his, can claim a legiti-
mate expectation of privacy in a bag in the back
seat of the car that he also says is not his, so as to
challenge the search of the bag?

(2)Where the driver had made movements towards
the back seat of the car prior to the traffic stop, and
produced a knife from the glove box when asked
for identification, was any additional justification
required to support a search of a bag located on the
back seat?

BACKGROUND
On September 22, 2003 at 11:25 p.m., defendant was pulled

over by the police for failing to stop at a posted stop sign. (T.1
at 13). When asked to produce registration information for the
car, defendant opened the glove compartment box and a
butcher knife fell from the compartment onto the now-open
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glove compartment door. (T. at 16). The police immediately
removed defendant from the car and asked for his permission
to search the car. (T. at 17). Defendant responded to the offi-
cer’s request for permission to search the car by telling the
officers “no, the car is not mines.” (T. at 17). The officers pro-
ceeded to search the car and opened a bag which was discov-
ered in the back of the car. The bag was found to contain con-
traband. Throughout the search, the defendant reiterated that
“you cannot search the car, it is not mines.” (T. at 18).

DISCUSSION
With regard to Issue 1, the Commonwealth asserts that by

disclaiming ownership of the car and the bag within, the
defendant abandoned said property which would thus permit
police to perform a search as the defendant would have no
privacy expectation in that property. Commonwealth v.

Barnette, 760 A.2d 1166 (Pa.Super. 2000). Barnette instructs
that establishing abandonment is “primarily a question of
intent.” Id. at 1170. Under Commonwealth v. Dowds, 761
A.2d 1125 (Pa. 2000), our Supreme Court stated that aban-
donment may be inferred from spoken words, acts done and
other objective facts.

In this matter, the property was clearly not “voluntarily
discarded [or] left behind.” Barnette at 1170. Furthermore,
throughout the search of the car, the defendant continued to
demand that the search of the car desist (T. at 18) which is
hardly congruent with the actions of someone who has
“relinquished his interest in the property in question so that
he could no longer retain a reasonable expectation of priva-
cy…” Id. Here, we have a situation where the defendant,
after being asked to produce registration information for the
car, honestly reported to the police that the car was not his,
and clearly indicated that he did not want the car searched.
The exclamation “no, it is not mines” (T. at 17) may be
understood as an explanation for why the defendant did not
want the car searched, not as a statement disavowing any
expectation of privacy to the contents of the car. Defendant
credibly testified that the car had been entrusted to him by
his girlfriend. (T. at 19). As such, it is unreasonable to expect
that by relating these circumstances to the police that defen-
dant relinquished his expectation of privacy to the vehicle.
Considering all the “objective facts,” this court could not
infer abandonment under the Dowds standard.

With regard to Issue 2, where defendant was apprehend-
ed and held away from his car, the Superior Court held that
“the police have not shown any reason why they could not
have obtained a warrant before searching the car since
Appellant was already in custody and there was no danger
that any contraband within the car could be removed by him.
Accordingly, any evidence found inside the car should have
been suppressed.” Commonwealth v. Haskins, 677 A.2d 328
(Pa.Super. 1996). Under this analysis, this court could not
uphold a warrantless search of the automobile in question
based on the facts as presented. The “level of probable cause
necessary to justify a warrantless search of an automobile is
the same as that required to obtain a search warrant.”
Commonwealth v. Talley, 634 A.2d 640, 643 (Pa.Super. 1993).
In this case, the facts and circumstances do not rise to the
requisite level.

Similarly, concerns of officer safety cannot justify a war-
rantless search in this instance. Concerns for officer safety
can justify a warrantless search whenever the officers pres-
ent “possess specific and articulable facts from which they
reasonably believe that there exists a great potential for
deadly harm.” Commonwealth v. Perry, 798 A.2d 697, 703
(Pa. 2000). Other courts have interpreted this exception to
the warrant requirement to apply only “where the police
must search in order to avoid danger to themselves or oth-

ers, as might occur in the case where police had reason to
believe that explosives were present in the vehicle.”
Commonwealth v. White, 669 A.2d 896, 902 n. 5 (Pa. 1995). In
the instant case, the defendant had already been removed
from the vehicle and the Commonwealth has not supplied
any articulable facts that would lead the police to reasonably
conclude that they were still in danger once the defendant
had been removed.

Finally, as there was no property inventory procedure to
search impounded cars, the search of the car and the subse-
quent search of the book bag were illegal. Based on the facts
of this case, the prosecution’s claims are without merit.

Date: August 11, 2006

1 “T.” refers to the transcript of the Suppression Hearing
that occurred before The Honorable Judge J. Colville dated
on October 20, 2005.

Commonwealth of Pennsylvania v.
Jason Jones

After-Discovered Evidence Exception—Post Conviction

Relief Act (“PCRA”)

1. Defendant failed to comply with the requirements of
the after-discovered evidence exception when filing his
PCRA Petition.

2. Defendant’s PCRA Petition did not meet the sixty-day
filing requirement of the after-discovered evidence exception.

3. The time limits of the PCRA are strictly enforced and
the Supreme Court has never created an equitable exception
to the time limit provisions.

(Carol Sikov Gross)

Ronald Wabby, Jr. for the Commonwealth.
Thomas N. Farrell for Defendant.

CC9812677, CC9813289. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
McDaniel, J., August 21, 2006—The Defendant has

appealed from this Court’s Order of January 9, 2006, dis-
missing his Amended Post Conviction Relief Act Petition
without a hearing. However, a review of the record demon-
strates that the Defendant’s PCRA Petition was untimely
filed, and, therefore, this Court was without jurisdiction to
address it.

The Defendant was charged at CC 9813289 with Criminal
Homicide and at CC 9812677 with two (2) counts each
Aggravated Assault and Recklessly Endangering Another
Person. At the conclusion of trial, the Defendant was found
guilty of third (3rd) degree murder and one (1) count each of
Aggravated Assault and REAP. On October 22, 1999, the
Defendant appeared before this Court and was sentenced to
consecutive terms of imprisonment of twenty (20) to forty
(40) years at the 3rd degree murder charge and five (5) to
ten (10) years at the Aggravated Assault charge. No direct
appeal was taken, and the judgment of sentence became
final on November 29, 1999.

On May 15, 2000, the Defendant filed a pro se Post
Conviction Relief Act Petition alleging that his attorney
failed to file an appeal, despite his instructions to the con-
trary. On November 1, 2000, this Court reinstated the
Defendant’s appellate rights nunc pro tunc, and an appeal
was subsequently taken to Superior Court. However, on
November 14, 2001, the Superior Court dismissed the
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Defendant’s appeal for counsel’s failure to file a brief. That
Order also directed counsel to file a Certification of Notice of
Dismissal within ten (10) days, which certified to the Court
that counsel had notified the Defendant of the dismissal. The
Certification was filed by counsel Mark Lancaster, Esq. on
November 26, 2001.

No further action was taken until April 27, 2005, when the
Defendant again filed a pro se PCRA Petition alleging that he
was not notified of the 2001 dismissal, and requesting an
additional reinstatement of his appellate rights. In support of
his claim, he attached a certification from the Pennsylvania
Department of Corrections dated October 13, 2004 which
indicated that he did not receive any legal mail from
November 1, 2001 to December 1, 2001. This Court appoint-
ed counsel to represent the Defendant, and an Amended
PCRA Petition was filed on October 11, 2005. After giving
the appropriate notice, this Court entered an Order dismiss-
ing the Defendant’s Amended PCRA Petition without a hear-
ing on December 5, 2005.

Then, on December 8, 2005, this Court received a pro se
document entitled “Motion in Opposition to Intent to
Dismiss” from the Defendant, despite the fact that he was
represented by counsel. The Motion was dated December 5,
2005, and therefore was considered timely according to the
Prisoner Mailbox Rule. In light of the Defendant’s Motion in
Opposition, this Court vacated its previous Order dismissing
the Amended PCRA Petition. Upon review of the
Defendant’s Motion in Opposition, and finding that no meri-
torious arguments were presented therein, this Court again
dismissed the Amended PCRA Petition without a hearing on
January 9, 2006. This appeal followed.

The Defendant now argues that this Court erred in dis-
missing his Amended PCRA Petition because it fell within
the after-discovered evidence exception to the time limita-
tion provisions of the Post Conviction Relief Act. However, a
close review of the facts of this case demonstrates that the
Defendant has failed to comply with the requirements of the
after-discovered evidence exception, and therefore this
Court properly dismissed the Amended Petition as untimely.

Initially, this Court notes that when the Defendant did not
appeal from the Superior Court’s dismissal of his direct
appeal on November 14, 2001, his judgment of sentence
became final on December 14, 2001. Thus, in order to be
timely, any and all PCRA Petitions were due by December
14, 2002. The Defendant’s pro se Petition, which was filed on
April 27, 2005, was clearly untimely.

The Post Conviction Relief Act does provide certain
exceptions to the time limitation requirements. In particular,
it contains an “after-discovered evidence” exception, which
provides as follows:

§9545. Jurisdiction and proceedings

(b) Time for filing petition. -

(1) Any petition under this subchapter, including a sec-

ond or subsequent petition, shall be filed within one

year of the date the judgment becomes final, unless the

petition alleges and the petitioner proves that:

(ii) the facts upon which the claim is predicated

were unknown to the petitioner and could not

have been ascertained by the exercise of due

diligence….

(2) Any petition invoking an exception provided in

paragraph (1) shall be filed within 60 days of the

date the claim could have been presented.

42 Pa.C.S.A. §9545.
The substance of the Defendant’s Amended PCRA

Petition was that his prior counsel never notified him of the

dismissal of his appeal for counsel’s failure to file a brief. He
essentially argued that because he was never notified of the
dismissal, he was not able to file a timely PCRA Petition
after the appeal was dismissed. In support of his claim that
he was not notified of the dismissal, he presented a
Department of Corrections “Inmate’s Request to Staff
Member” form, which contained a DOC official’s verifica-
tion that he did not sign for any legal mail from November 1,
2001 to December 1, 2001. The DOC certification to this
effect was dated October 13, 2004.

There are several problems with this argument. First,
appellate counsel’s Certification of Dismissal was filed with
the Court on November 26, 2001. It is not outside of the realm
of possibility that the Certification did not reach the Defendant
until December 2, 2001, six (6) days after it was mailed, or
even several days later. Thus, it was possible for the Defendant
to have received the Certification after the dates listed in his
DOC form. Moreover, the Defendant’s certification is also
somewhat misleading. The DOC official wrote “You did not
sign for any legal mail from 11-1-01 to 12-1-01” (Emphasis
added). This Court feels that the choice of wording is very
important; in that the piece of legal mail could very well have
been delivered and waiting for the Defendant by December 1,
2001, yet it was possible that he simply did not sign for it. The
fact that he did not sign for any legal mail before December 1,
2001 does not mean that counsel did not serve him with the
Certification. Also misleading is the Defendant’s choice of
dates on the request: November 1, 2001 to December 1, 2001.
Obviously, the Defendant did not receive the Certification from
November 1, 2001 to November 25, 2001, since it was not filed
until November 26, 2001. The fact that the Defendant chose to
include 25 days in which it was absolutely impossible for him
to have received the Certification makes this Court very suspi-
cious as to his veracity. Given the Defendant’s very precise
choice of dates and wording, this Court suspects that he
received the Certification on December 2, 2001, and this Court
would resolve any credibility determination in favor of appel-
late counsel and his verification that the document was mailed
to the Defendant on November 26, 2001. However, this Court
need not reach such a credibility determination.

As noted above, the DOC Certification to the Defendant
was dated on October 13, 2004. In order to meet the require-
ments of the after-discovered evidence exception to the time
limitation provisions, the Defendant would have had to file
his pro se PCRA Petition within sixty (60) days, or by
December 13, 2004. The Defendant’s pro se PCRA Petition
was not filed until April 27, 2005, and thus did not meet the
sixty (60) day filing requirement of the after-discovered evi-
dence exception.

It appears that the Defendant recognizes this defect, as
counsel has included a plea for the creation of an equitable
exception to the time limitation requirements of the PCRA. In
particular, the Defendant argues that the issue of whether to
create an equitable exception to the time limitation require-
ments is currently being reviewed by the Pennsylvania
Supreme Court in Commonwealth v. Bennett, and therefore
requests that any decision on this appeal be postponed until
the Supreme Court has issued its ruling in that case.

In Commonwealth v. Bennett, 842 A.2d 953, the defendant
was convicted of first degree murder and sentenced to a
term of life imprisonment. Through counsel’s ineffective-
ness at various stages of the proceeding, the merits of the
case were never reviewed on appeal, and the second PCRA
Petition which led to the reported decision was untimely. In
its Opinion, the Superior Court stated that although it felt
that the defendant had a meritorious issue which would
require relief, it was unable to address his PCRA Petition
because it was untimely. The Superior Court reiterated that
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the time limitation provisions of the PCRA have, to date,
been strictly enforced and the Supreme Court has never cre-
ated an equitable exception to the time limitation provisions
of the PCRA.

Whether the Supreme Court will take the opportunity to
create an equitable exception in the Bennett case remains to
be seen. However, until such time as an equitable exception
is created and made retroactive to encompass the dates in
question here, this Court is bound by the current jurispru-
dence which mandates a strict adherence to the time limita-
tion provisions of the PCRA and does not allow for any equi-
table exceptions. The Defendant’s pro se PCRA Petition was
untimely and this Court lacks jurisdiction to address its mer-
its. Commonwealth v. Fahy, 737 A.2d 214 (Pa. 1999).

Accordingly, for the above reasons of fact and law, this
Court’s Order of January 9, 2006 should be affirmed.

August 21, 2006
BY THE COURT:
/s/McDaniel, A.J.

Commonwealth of Pennsylvania v.
Brian Paul Baker

Confidential Informant—Suppression of Evidence

Where confidential informant’s information regarding a
“controlled buy” provided probable cause for issuance of a
search warrant but the affidavit provided no basis for the
reliability of the informant and the defense provided credi-
ble evidence at the suppression hearing that no drug sales
took place at the time of the alleged “controlled buy,” the
Commonwealth’s refusal to identify the confidential infor-
mation required the suppression of the evidence seized as a
result of the execution of the search warrant.

(Carol L. Rosen)

Michael Streily and James Robert Gilmore for the
Commonwealth.
Gary L. Zimmerman for the Defendant.

No. CC 200602577. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Durkin, J., September 25, 2006—Defendant was charged

at CC200602577 with Possession with the Intent to Deliver a
Controlled Substance,1 Possession of a Controlled Substance
Drugs, Device or Cosmetic,2 Possession or Distribution of
Small Amount,3 and Possession of Drug Paraphernalia.4 An
Omnibus Pre-Trial Motion was filed by the defense request-
ing the following relief: the disclosure of the identity of a
confidential informant; and, the suppression of the physical
evidence seized as a result of the execution of a search war-
rant on January 6, 2006.

On July 25, 2006, a hearing was conducted as to the
Defendant’s Motion and the Court ordered that the identity of
the confidential informant be disclosed. Because the
Commonwealth refused to disclose the identity, the Court on
August 24, 2006, ordered the suppression of physical evidence.

On August 31, 2006, the Commonwealth filed a timely
appeal to the Superior Court. In a Concise Statement of
Matters Complained of on Appeal filed September 21, 2006,
the Commonwealth asserted that the Court erred in ordering
the Commonwealth to reveal the identity of the informant
and in suppressing the evidence.

The defense challenged the veracity of the statements
allegedly made by a confidential informant known as “MUF-

FIN.” The information supposedly supplied by “MUFFIN” in
the Commonwealth’s affidavit provides, if true, the probable
cause necessary for the issuance of the search warrant for
the Defendant’s residence.

According to the affidavit:

Within the past 48 hours this affiant with the assis-
tance of MUFFIN conducted a Controlled Purchase
of Marijuana from [the Defendant] at 2831 Sarah
St. Pgh. Pa. 15203. MUFFIN stated that there was
still a quantity of Marijuana in the residence when
they left as well as some cocaine.

The affidavit, however, provides no basis to gauge the relia-
bility of “MUFFIN.” “MUFFIN” is only said to have “provid-
ed information into ongoing investigations.” See “SEARCH
WARRANT” dated January 5, 2006.

At the July 25, 2006, hearing, the defense provided credi-
ble evidence that no drug sales occurred at Defendant’s resi-
dence during the period of time the Commonwealth alleged
that the controlled buy in this case happened. (H.T. 9-11)5 The
Commonwealth at the hearing presented police testimony that
“MUFFIN” was searched for illegal substances and then
taken to Defendant’s house. The police where unable to view
their informant’s activities, however, while inside the struc-
ture. When “MUFFIN” exited the residence, he or she pre-
sented the police with a gram of marijuana. (H.T. 12-17, 24)

The standard of review here is as follows:

When the Commonwealth appeals from a suppres-
sion order. [the appellate court follows] a clearly
defined standard of review and consider[s] only the
evidence from the defendant’s witnesses together
with the evidence of the prosecution that, when
read in the context of the entire record, remains
uncontradicted. The suppression court’s findings of
fact bind an appellate court if the record supports
those findings. The suppression court’s conclusions
of law, however, are not binding on an appellate
court, whose duty is to determine if the suppression
court properly applied the law to the facts.

In re J.A.K., — A.2d —, 2006 WL 2601722 (Pa.Super. 2006)
citing Commonwealth v. Keller, 823 A.2d 1004, 1008
(Pa.Super. 2003), appeal denied, 832 A.2d 435 (Pa. 2003)

Defendant’s case is governed by Commonwealth v.

Brown, 836 A.2d 989 (Pa.Super. 2003) Allocator denied, 873
A.2d 1275 (Pa. 2005). Pursuant to Brown and in considera-
tion of all the facts and circumstances presented in this case,
this Court finds that the Defendant has shown that the dis-
closure of the identity of the confidential informant is mate-
rial to the defense, reasonable, and in the interests of justice.
Further, the Court finds that the Commonwealth has failed to
show through substantial and credible evidence that the
informant would be placed in danger if his or her identity
were disclosed.

For all of the above reasons, the Order of Court dated
August 24, 2006, must be AFFIRMED.

BY THE COURT:
/s/Durkin, J.

Date: September 25, 2006

1 35 P.S. §2780-113(a)(30), as amended

2 35 P.S. §2780-113(a)(16), as amended

3 35 P.S. §2780-113(a)(31), as amended

4 35 P.S. §2780-113(a)(32), as amended

5 “H.T.” represents the transcript dated July 25, 2005.


