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The Travelers Indemnity Company v.
Bonnie D. Butchko and William P. Butchko
Declaratory Judgment—Motion in Limine—Expert

Testimony—Frye Standard

1. The Frye standard requires that the methodology
which the expert used to arrive at his conclusion be general-
ly accepted in his field.

2. Where there is no general acceptance that blunt force
trauma causes asthma and the expert offers no medical
explanation regarding how a blunt force trauma might pro-
duce asthma, the expert’s testimony, i.e., that the blunt force
trauma “somehow” caused the asthma because the defendant
had no history of asthma prior to the accident and because he
saw no other obvious cause of asthma, such as an allergic
reaction or infection, failed to meet the Frye standard.

(Carol L. Rosen)

Avrum Levicoff and Carey L. Cummings for Plaintiff.
John E. Quinn for Defendants.

No. GD 04-008708. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
Folino, J., January 24, 2006—The subject of this opinion

and order is Plaintiff ’s motion in limine seeking to preclude
the proffered opinion testimony of Dr. Murray Sachs regard-
ing a causal connection between a 1981 motor vehicle acci-
dent and the Defendant’s recurrent asthma. For the reasons
set forth below, I am granting Plaintiff ’s motion and thus
precluding the proffered testimony.

Defendant Bonnie Butchko was injured on May 21, 1981
when a vehicle struck her as she was standing in or near a
telephone booth close to the road. Ms. Butchko was an eligi-
ble person under an applicable policy of insurance issued by
Plaintiff, the Travelers Indemnity Company. Thus, Travelers
was required to pay medical expenses for those bodily
injuries to Ms. Butchko that were due to the subject acci-
dent. Travelers has paid various medical bills over the years
on behalf of Ms. Butchko, but has now filed the within
declaratory judgment action, contending that Ms. Butchko is
now seeking reimbursement for medical expenses that have
no causal connection to the accident. One of the disputes
concerns Ms. Butchko’s claim for medical expenses arising
from a recurrent asthma condition. In support of her position
that her asthma is causally related to the accident, Ms.
Butchko has proffered the deposition testimony of Dr.
Murray Sachs, one of her treating physicians, who special-
izes in internal medicine and chest disease. Travelers has
filed a motion in limine to preclude Dr. Sachs’s testimony on
the grounds that such testimony cannot satisfy Pennsylvania
Rule of Evidence 702 or the Frye standard.

Pennsylvania’s standard for the admissibility of expert
testimony adheres to the standard enunciated in Frye v.

United States, 293 F. 1013 (D.C. Cir. 1923). The Frye test
comes from the following passage in the Frye opinion:

Just when a scientific principle or discovery crosses
the line between the experimental and demonstrable
states is difficult to define. Somewhere in this twi-
light zone the evidential force of the principle must
be recognized, and while courts will go a long way in
admitting expert testimony deduced from a well-
recognized scientific principle or discovery, the

thing from which the deduction is made must be suf-

ficiently established to have gained general accept-

ance in the particular field in which it belongs.

Frye, 293 F. at 1014 (emphasis added).
In Grady v. Frito-Lay, Inc., 576 Pa. 546, 555, 839 A.2d

1038, 1043-44 (2003), the Pennsylvania Supreme Court reaf-
firmed its adherence to the Frye rule and clarified the fol-
lowing points: First, “that the proponent of expert scientific
evidence bears the burden of establishing all of the elements
for its admission under Pa.R.E. 702, which includes showing
that the Frye rule is satisfied.” Id. at 558, 839 A.2d at 1045.
Second, in applying Frye, the Supreme Court requires “that
the proponent of the evidence prove that the methodology an
expert used is generally accepted by scientists in the rele-
vant field as a method for arriving at the conclusion the
expert will testify to at trial.” Id. at 558, 839 A.2d at 1045.
Third, “[w]hether a witness is qualified to render opinions
and whether his testimony passes the Frye test are two dis-
tinct inquiries that must be raised and developed separately
by the parties and ruled upon separately by the trial courts.”
Id. at 558-559, 839 A.2d at 1045-46.

Applying these principles to the case before me, it is thus
apparent that Ms. Butchko bears the burden of establishing
all of the elements under Frye. It is also clear that Dr. Sachs
is certainly well qualified to render opinions regarding asth-
ma and its causes. The only real question before me is
whether Dr. Sachs has set forth on the record in his proffered
testimony that he has used a methodology generally accepted
in his field in arriving at his conclusion. Frye, 293 F. at 1014.

Dr. Sachs’s proffered opinion regarding the causal rela-
tionship between the accident and Ms. Butchko’s asthma was
as follows: (Dr. Sachs’s answers are in bold): 

Q: What causes asthma?

A: There are many causes for asthma.

Q: What caused her asthma?

A: I believe her asthma was somehow related to
the accident because she had no history of asthma
prior to the accident and subsequent to the acci-
dent she had recurrent episodes of asthma, which
she has to this day.

Q: Apart from that, is there any other evidence of
which you are aware that would link her asthma to
the motor vehicle accident?

A: Apart from what?

Q: The fact that she told you she didn’t have asth-
ma before but she had asthma after, other than that.

A: Other than that, she had no other obvious cause
of the usual causes of asthma; namely, an allergic
reaction, infection—

Q: Now, are you aware of anything in the published
medical literature that discusses the subject of
trauma-induced asthma?

A: I can’t remember anything in the literature
about trauma-induced asthma, although we have
seen it.

Q: How about in the learned treatises, are you
familiar with any part of any learned treatise on
asthma that suggests that asthma can be trauma
induced?

A: I have seen this—and I can’t quote you from the
literature. I have seen this in trauma, I have seen
this in people who have been in accidents who
have been exposed to smoke, who have been
exposed to various substances and have asthma as
a result of that.
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Q: …Are you aware of anything in any treatise on
the condition that we call asthma that suggests that
asthma can be trauma related?

A: Yes. Industrial asthma can be trauma related.

Q: Because you breathe stuff in, right?

A: Because you breathe stuff in, right.

Q: Well, let me put it this way: Other than breath-
ing stuff in, do you know of anything in the litera-
ture, whether in treatises, articles, studies or any-
thing else, that suggests that a bang on the chest
can cause asthma?

A: No, I can’t say that I do.

Q: All right. Now, did you investigate whether or
not at the time of this motor vehicle accident that
you think must have been involved with Bonnie
Butchko developing asthma whether she breathed
anything in?

A: I had no information about her breathing any-
thing in.

Q: Did you ask her if she breathed anything in?

A: Yes. As part of the asthma workup, we asked her
about inhalants.

Q: What did she say?

A: Well, she was a singer, she had not had asthma
prior to the accident and was not aware of anything
that she had breathed in that might have done that.

Q: At the time of the accident.

A: At the time of the accident?

Q: Yes.

A: Well, I don’t know about at the time of the accident.

Q: …Do you see anything in the record that would
indicate a trauma to the breathing passages from
having breathed anything in or any other indication
that Bonnie Butchko breathed anything in at the time
of the accident such that it could have been the type
of incident that might cause trauma-induced asthma?

A: I see nothing in the record that has anything
relative to what you are asking.

Q: In fact, you read before from the part of the
physical exam that talked about chest, you pointed
out that they did actually listen to her breathing at
that time. Is that correct?

A: Yes. That’s correct.

Q: They found it clear; is that right?

A: That’s correct.

Q: That would tend to indicate—at least it would,
certainly, not indicate that there was anything
inhaled into the breathing passages?

A: At that time.

Q: …You still think, though, it must have been relat-
ed to this car accident somehow?

A: Somehow, yes.

Q: Okay. You just don’t know how; is that right?

A: That’s right.

Q: Did you consult with any other learned physi-
cians to see if anybody else you knew could figure
out how in the world someone like her, who didn’t
breathe anything in, even if she did get banged in
the chest, could develop asthma from it? Did you
consult with anybody?

A: No.

Q: Do you do any literature research?

A: No, not about this specific case.
(Sachs Dep. at 30-31, 36-40).

A fair reading of Dr. Sachs’s proposed testimony is that he
“believe[s] her asthma was somehow related” to the blunt
force trauma received in the accident in 1981 “because she had
no history of asthma prior to the accident,” and because he saw
no other obvious cause such as an allergic reaction or infection.

Dr. Sachs candidly admits that he is not aware of any
medical literature, medical research, or opinion of another
learned physician in the field that supports the conclusion
that asthma may be caused by blunt force trauma. Most
important, however, he offers no scientific methodology by
which he reaches his conclusion on causation. We cannot test
the methodology because Dr. Sachs does not identify any
medical methodology. Indeed, Dr. Sachs’s response that the
accident “somehow” caused Butchko’s asthma suggests that
no methodology was used at all. He admits that he just does
not know how a blunt force trauma might cause asthma. He
does not attempt to explain medically, for example, that cer-
tain cells, or tissues, or organs respond in a particular way to
blunt force trauma, (perhaps the same way they respond to
inhalation of cigarette smoke), and that it is generally recog-
nized in the field that such a response can lead to asthma.
Rather, he acknowledges that he simply does not know of a
medical explanation that would support his conclusion.

Nor does Dr. Sachs suggest in his proffered testimony that
it is generally accepted methodology in his field to establish
the cause of a disease or medical condition by ruling out the
obvious and medically recognized causes and then attribut-
ing the cause to an event (previously unrecognized to have
medical significance) that occurred shortly before the patient
experienced symptoms of the disease or condition.

To track the language of Frye, without an explanation (or
even a theory) as to how the accident caused Butchko’s asth-
ma, Dr. Sachs’s conclusions regarding the causal relation-
ship between the accident and the asthma cannot be consid-
ered to have been deduced from a methodology “sufficiently
established to have gained general acceptance in the partic-
ular field in which it belongs.” Frye, 293 F. at 1014.

The case Smith v. Grab, 705 A.2d 894 (Pa.Super. Ct. 1997),
is of no avail to Ms. Butchko. In Smith, the Superior Court
reversed a trial court’s decision to strike an expert’s prof-
fered testimony that a three-week delay in diagnosing a
patient’s inflammatory breast cancer decreased her progno-
sis for survival. In support of his opinion, the expert testified
that there are existing texts which state that a delay in diag-
nosis of a cancer patient can have a material effect on the
patient. The expert acknowledged that no text addressed
specifically a three-week delay. Nevertheless, drawing upon
his considerable experience as a practicing oncologist as
well as his general knowledge and reading, the expert could

explain scientifically how he reached his conclusion that a
three-week delay increased the risk of harm. That is, the
expert explained that inflammatory breast cancer is a rapid-
ly growing cancer, and that it can progress from one stage to
another within weeks if not treated. Id. at 898. Under these
circumstances, the Superior Court held that he should be
permitted to testify.



january 5 ,  2007 page 3Supplement to The Lawyers Journal

The case before me is easily distinguishable from Smith.
In Smith, it was generally accepted in the field that a delay
in diagnosis of cancer does increase the risk of harm to the
patient. The only dispute was whether a delay as short as
three weeks could likewise increase the risk of harm. In
addition, the expert could explain medically how such a
delay could cause harm.

Here, Dr. Sachs has no basis for his opinion, i.e., nothing
from his education, knowledge, reading, or experience as a
physician has shed any light on why Ms. Butchko began to
suffer from asthma after the accident. In the case before
me, there is no general acceptance that blunt force trauma
causes asthma. Moreover, Dr. Sachs can offer no medical or
scientific basis by which he reaches that opinion. He offers
no medical explanation how a blunt force trauma might
produce a similar response in a human body to the inhala-
tion of an asthma-producing agent. Here, Dr. Sachs would
testify to an entirely novel cause of asthma, which neither
he nor anyone else has previously observed. For such testi-
mony to be admissible, an expert witness must articulate a
more concrete methodology than “somehow” and “I don’t
know how.”

The approximate contemporaneousness of the accident
and Ms. Butchko’s asthma symptoms, without any further
explanation, cannot satisfy the Frye test. Accordingly,
Plaintiff ’s motion in limine is granted, and Dr. Sachs is pre-
cluded from offering the proffered testimony at trial regard-
ing the alleged causal relationship between the 1981 motor
vehicle accident and Ms. Butchko’s asthma.

ORDER OF COURT
AND NOW, this 24th day of January, 2006, upon consider-

ation of Plaintiff ’s Motion in Limine, it is hereby ORDERED,
ADJUDGED, and DECREED as follows:

Said motion is GRANTED; Defendants are precluded
from offering the proffered testimony of Dr. Murray Sachs
as to the causal connection between the 1981 motor vehicle
accident and Ms. Butchko’s recurrent asthma.

BY THE COURT:
/s/Folino, J.

Robert Jankowski v.
Retirement Board of Allegheny County

Retirement Board—Disability Pension

1. Totally and permanently disabled physically equates
with being “unable to engage in a gainful occupation.” 16 P.S.
§4711(b).

2. Evidence that the applicant for disability pension is
totally disabled does not prove that he is “totally and physi-
cally” disabled.

3. Medical opinions and sworn statements of the physi-
cians designated by the Retirement Board were not inadmis-
sible hearsay. The statute requires the opinions and sworn
statements, and the applicant had the right to subpoena the
physicians whom the Board designated, but did not do so.

4. Alleged failure by the Board to adhere to the statute in
other cases does not create a right for this applicant to
receive an improperly awarded pension.

(Carol L. Rosen)

John R. Orie, Jr. for the Plaintiff.
Bruce D. Campbell for the Defendant.

No. SA 06-160. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Civil Division.

MEMORANDUM
Folino, J., September 26, 2006—The subject of this mem-

orandum is Robert Jankowski’s appeal from the January 12,
2006 decision of the Retirement Board of Allegheny County
(“the Retirement Board”) denying Mr. Jankowski’s second
application for disability pension.

Mr. Jankowski served as a guard at the Allegheny County
Jail for twenty-six years. In 1997, he suffered injury to his
right shoulder during the course of his employment. Mr.
Jankowski underwent two surgeries and several different
pain management programs with various doctors.

On January 5, 2004, Mr. Jankowski filed his first applica-
tion for a disability pension with the Retirement Board. On
April 8, 2004, the Retirement Board denied the application.
After a hearing, the Retirement Board denied Mr.
Jankowski’s appeal. Mr. Jankowski filed a statutory appeal
to this Court, docketed at SA04-999. By order dated May 2,
2005, this Court affirmed the Retirement Board’s decision.

Mr. Jankowski reapplied for a disability pension by appli-
cation dated January 26, 2005 even while the decision was
pending on the first application. As is required by the gov-
erning law, the Retirement Board designated three physi-
cians to examine Mr. Jankowski and offer their opinions and
sworn statements whether he is, or is not, “totally and per-
manently disabled physically.” 16 P.S. §4711(a). Totally and
permanently disabled physically is equated with being
“unable to engage in a gainful occupation.” 16 P.S. §4711(b).

The opinions and sworn statements of the three practic-
ing physicians were not unanimous in favor of Mr.
Jankowski. In fact, two of the designated physicians offered
opinions and sworn statements that Mr. Jankowski “is not
totally and permanently physically disabled and is able to
engage in gainful occupation.”

The applicable law provides:

Any present or future employee…who has been in
employ for a period of not less than twelve years,
upon application to the board, may receive a retire-
ment allowance plus a service increment, if any,
…if he or she becomes mentally incapacitated or
totally and permanently disabled physically, even
though such employee has not reached the age of
sixty years, provided that proof of such mental
incapacity or total and permanent disability shall
be by the unanimous opinion and sworn statements
of three practicing physicians of the county desig-
nated by the board. Application in behalf of mental-
ly incapacitated county employee…shall by made
by a fully appointed guardian….”

16 P.S. §4711(a) (emphasis added).

Thus, in that the three designated physicians did not offer
the unanimous opinion and sworn statements that Mr.
Jankowski was totally and permanently disabled, the
Retirement Board denied his application.

Mr. Jankowski then filed an appeal from the decision of
the Retirement Board. A hearing was held before the
Retirement Board on October 24, 2005, with Ira Weiss,
Esquire presiding as the hearing officer. Mr. Weiss filed find-
ings of fact, conclusions of law, and adjudication affirming
the decision of the Retirement Board and denying the appli-
cation for disability pension. By resolution dated January 12,
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2006, the Retirement Board adopted the recommendation of
the hearing officer and denied the application of Mr.
Jankowski.

Mr. Jankowski then filed the within statutory appeal to
this Court, at SA06-160 from the decision of the Retirement
Board. By order dated August 7, 2006, this Court affirmed
the Retirement Board’s decision. Mr. Jankowski now appeals
to the Commonwealth Court from my order dated August 7,
2006.1

I.
The standard of review in appeals from local
agency decisions is as follows:

(b) Complete record.—In the event a full and
complete record of the proceedings before the
local agency was made, the court shall hear the
appeal without a jury on the record certified by
the agency. After hearing the court shall affirm
the adjudication unless it shall find that the
adjudication is in violation of the constitutional
rights of the appellant, or is not in accordance
with law, or that the provisions of Subchapter B
of Chapter 5 (relating to practice and procedure
of local agencies) have been violated in the pro-
ceedings before the agency, or that any finding
of fact made by the agency and necessary to
support its adjudication is not supported by sub-
stantial evidence. If the adjudication is not
affirmed, the court may enter any order author-
ized by 42 Pa.C.S. §706 (relating to disposition
of appeals).

2 Pa.C.S.A. §754; see also Civil Serv. Comm’n v. Poles, 132
Pa.Cmwth. 593, 596, 573 A.2d 1169, 1171-72 (1990).

II.
Mr. Jankowski’s first argument in support of his appeal

is that he submitted substantial evidence that he is totally
disabled.

Mr. Jankowski’s argument misses the issue in several
respects. First, the statute in question does not simply
require the applicant to establish only “total disability.” An
applicant is required by the statute to prove that he is “total-
ly and permanently disabled physically.” 16 P.S. §4711(a)
(emphasis added). Moreover, this proof must be in a specif-
ic form: the statute requires that the proof of the total and
permanent disability be the “unanimous opinion and sworn
statements of three physicians of Allegheny County desig-
nated by the Board.” 16 P.S. §4711(a).

No such evidence was presented here. Therefore the
Retirement Board was correct to deny Mr. Jankowski’s
application for a disability pension; indeed, the Retirement
Board had no statutory authority to do otherwise.

III.
Mr. Jankowski next argues that the medical opinions and

sworn statements of the physicians designated by the
Retirement Board were inadmissible hearsay. Far from
being inadmissible, these opinions and sworn statements are
required under 16 P.S. §4711. They are statutorily required
proof and were thus properly admitted.

In a related argument, Mr. Jankowski asserts that this
hearsay evidence deprived him of the opportunity to cross-
examine the authors. However, in Cherillo v. Retirement

Board of Allegheny County, 796 A.2d 420, 422 (Pa. Commw.
Ct. 2002), the Commonwealth Court stated:

At the hearing, the burden will be on [the appel-
lant] to demonstrate that his disability continues
and falls within the ambit of the statute. This is

because he is challenging the Board’s decision
based upon the medical reports submitted to it
under [16 P.S. §4711]. Further, should he subpoena
the doctors who issued the medical reports upon
which the Board decided to terminate the benefits,
he is entitled to do so.

796 A.2d at 422 (emphasis added). Thus, Mr. Jankowski had
the right to subpoena the physicians designated by the
Board, but did not do so.

IV.
Mr. Jankowski next argues that he is the victim of dis-

parate treatment. Specifically, he asserts that other appli-
cants received disability pensions without the three unani-
mous opinions of Board-selected physicians.

However, even if this were true (and I do not know that it
is), it would not be appropriate to award Mr. Jankowski a
pension simply because others, on similar facts, may have
been improperly awarded a pension. The Board is con-
strained by the requirements of 16 P.S. §4711, and is not
authorized to provide applicants disability pensions unless
the statute’s requirements are met. Even if the Board failed
to adhere to the statute in other cases, that does not create a
right for Mr. Jankowski to receive an improperly awarded
pension in this case.

V.
Mr. Jankowski’s last argument on appeal is that the

Board’s decision violates his constitutional rights to equal
protection and due process. This argument merely repeats
the previous arguments that (1) hearsay evidence was
improperly admitted, depriving him of an opportunity to
cross-examine the physicians and (2) that other applicants
received dissimilar treatment because the Board provided
disability benefits without three unanimous physicians’
opinions that these other applicants were totally and perma-
nently disabled. As I have already addressed these argu-
ments supra, no further analysis is necessary.

Applying the applicable standard of review, the Board’s
decision of January 12, 2006 should be affirmed.

DATE FILED: September 26, 2006.

1 My order dated August 7, 2006 was inadvertently filed
under docket SA04-999, i.e., the docket for Mr. Jankowski’s
first statutory appeal from his first denial of a disability pen-
sion. I corrected this by order dated September 14, 2006.

Commonwealth of Pennsylvania v.
Michale J. Anderson

“Layered” Claim of Ineffective Assistance of Counsel

1. In a “layered” claim of ineffective assistance of coun-
sel, the defendant must prove that each lawyer (i.e., trial,
post-trial, and appellate) rendered ineffective assistance to
the extent that the defendant was deprived of his constitu-
tional right to counsel. The claim will fail if any link in the
chain is not proven.

2. Where defendant’s trial counsel vigorously and zeal-
ously cross-examined the Commonwealth’s expert witness,
defendant’s appellate counsel cannot be ineffective in having
failed to raise issue of ineffectiveness on the part of trial
counsel regarding this cross-examination.

3. Defendant did not have expectation of privacy in three
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boxes that he stored in friend’s home, where friend’s parents
did not even know that the defendant occasionally slept in
the friend’s room. Therefore, appellate counsel was not inef-
fective in failing to raise ineffectiveness of trial counsel
regarding trial counsel’s failure to file suppression motion.

4. Trial court properly exercised its discretion in denying
motion for mistrial due to references during trial indicating
there had been a previous trial. Also, a cautionary instruc-
tion to the jury to base decision only on the evidence present-
ed and not on any previous proceedings was sufficient to
cure any prejudice to the defendant. Therefore, appellate
counsel was not ineffective in failing to raise ineffectiveness
of trial counsel regarding trial counsel’s failure to file motion
for mistrial.

(Carol L. Rosen)

Michael W. Streily for the Commonwealth.
Thomas N. Farrell for the Defendant.

No. CC 198912989. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
O’Toole, J., September 7, 2006—The Defendant, Michale

J. Anderson, was charged with Criminal Homicide, 18
Pa.C.S.A. §2501 and Theft by Unlawful Taking, 18 Pa.C.S.A.
§3921.1 The late Honorable Robert E. Dauer appointed coun-
sel to represent the Defendant due to a conflict of interest
with the Office of the Public Defender. Appointed counsel
filed an Omnibus Pre-Trial Motion to suppress the
Defendant’s oral and written confessions, which was with-
drawn on the date of trial. Thereafter, on June 18, 1990, the
Defendant proceeded to a jury trial with Judge Dauer pre-
siding. At the conclusion of the trial on June 21, 1990, the
Defendant was found guilty of Murder of the First Degree
and Theft.

On June 27, 1990, defense counsel filed a Motion for New
Trial and in Arrest of Judgment. Judge Dauer denied this
motion on August 23, 1990. On the same day, the Defendant
was sentenced to life imprisonment, plus a consecutive peri-
od of incarceration of not less than three and one-half (3 1/2)
years nor more than seven (7) years.

The Defendant appealed the judgment of sentence to the
Superior Court, alleging trial court error with regard to the
jury instruction on the elements of murder and ineffective
assistance of trial counsel in not presenting psychiatric tes-
timony. In a published opinion, Commonwealth v. Anderson,

600 A.2d 577 (Pa.Super. 1991), the Superior Court vacated
the judgment of sentence and remanded the case for an evi-
dentiary hearing on the issue of trial counsel’s ineffective-
ness. The Commonwealth’s Petition for Allowance of Appeal
was denied by the Supreme Court on January 10, 1992.

Thus, on February 2, 1993, an evidentiary hearing was
held before Judge Dauer. After hearing testimony and argu-
ment by counsel, Judge Dauer found that trial counsel had
not rendered ineffective assistance.

On May 23, 1995, the Defendant was re-sentenced to life
imprisonment. The Defendant appealed to the Superior
Court again raising the sole issue of the ineffectiveness of
trial counsel in failing to present psychiatric testimony. On
September 27, 1996, the Superior Court issued an opinion in
which it found that counsel had been ineffective; as such, the
Superior Court again vacated the judgment of sentence and
remanded the case for a new trial. The Commonwealth’s
Petition for Allowance of Appeal was granted by the
Supreme Court. On October 7, 1997, after the filing of briefs
and oral argument, the Supreme Court issued an order
indicting that allocatur had been improvidently granted and
the case was remanded to the trial court for a new trial.

Upon remand, the case was re-assigned to this Court. On
April 29, 1998, the Defendant appeared before the Court on a
Motion to Suppress his confession. The Motion was denied and
the Defendant proceeded to a jury trial on June 8, 1998. At the
conclusion of this second trial on June 12, 1998, the Defendant
was again found guilty of Murder of the First Degree. He was
sentenced on the same day to life imprisonment.

The Defendant filed his third appeal to the Superior Court
on July 9, 1998. On February 3, 2000, the Superior Court
affirmed the judgment of sentence. A subsequent Petition for
Allowance of Appeal was denied on July 11, 2000.

On July 1, 2001, the Defendant filed a Petition under the
Post Conviction Relief Act. Counsel was appointed and an
Amended Petition was filed alleging several errors. The
Commonwealth filed an Answer and a Supplemental Answer.
On February 21, 2006, an Order of Court was issued dismiss-
ing the Defendant’s Petition without a hearing.

The facts of this case can be summarized as follows:
The events leading to the charges against the Defendant

occurred in the early morning hours of October 27, 1989. The
Defendant visited Marissa Rhodes, who was a friend that
attended Chatham College. Ms. Rhodes lived in the same
dormitory as Kathy Yao, a girlfriend with whom the
Defendant was ending a relationship. Shortly after arriving
at Chatham College, the Defendant called a taxi cab to take
him to the home of the victim, Karen Hurwitz. On the way to
the victim’s home on Wightman Street in the Squirrel Hill
section of the City of Pittsburgh, the Defendant requested
that the cab driver stop in the Highland Park area of the city.
There, the Defendant retrieved a bag, which contained vari-
ous weapons. He telephoned Ms. Hurwitz and requested that
she meet him outside. She declined to do so, but agreed to
speak with him for a few minutes inside her home.

Upon arriving at the Hurwitz residence, the Defendant
removed two weapons (a ninja sword and nun chucks) from
his bag and placed them on the side of the house. He put
another weapon inside his jacket. He entered the Hurwitz
residence and spoke with Ms. Hurwitz for a few moments.
The two agreed to continue their conversation outdoors, so
as to not wake Ms. Hurwitz’s parents. While outside, the
Defendant picked up the ninja sword, and walked down a
sidewalk with Ms. Hurwitz to a gazebo in the yard. They con-
tinued to converse, and eventually the Defendant struck the
victim in the head with the ninja sword, and stabbed her
repeatedly in the torso. After the victim quit moving, the
Defendant entered the Hurwitz residence, found keys to
their red Chevrolet Beretta, and fled in the vehicle.

Sometime the following morning, the Defendant was
informed that the police were at Peabody High School seek-
ing to question him. He proceeded to Peabody High School
where he voluntarily accompanied the police to headquar-
ters for questioning. While there, the Defendant gave the
police a full confession.

On appeal, the Defendant raises the layered ineffective
assistance of trial, appellate, and PCRA counsel. Our
Supreme Court, in Commonwealth v. Kimball, 724 A.2d 326,
333 (Pa. 1999), set forth the standard to be used in assessing
a claim of ineffective assistance of counsel in the context of
a PCRA Petition as follows:

The petitioner must still show, by a preponderance
of the evidence, ineffective assistance of counsel
which, in the circumstances of the particular case,
so undermined the truth-determining process that
no reasonable adjudication of guilt or innocence
could have taken place. This requires the petition-
er to show: (1) that the claim is of arguable merit;
(2) that counsel had no reasonable strategic basis
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for his or her action or inaction; and (3) that, but for
the errors and omissions of counsel, there is a rea-
sonable probability that the outcome of the pro-
ceeding would have been different.

If Petitioner fails to meet one of the three prongs of the test,
he has not overcome the presumption of effectiveness of
counsel and an evidentiary hearing is not required. Id.

Moreover, in a “layered” claim of ineffective assistance, the
Defendant must prove that each lawyer (i.e., trial, post-trial,
and appellate) rendered ineffective assistance to the extent
that the Defendant was deprived of his constitutional right to
counsel to succeed in his claim. The claim will fail if any link
in the chain is not proven. Commonwealth v. McGill, 832
A.2d 1014 (Pa. 2003). In this case, the Defendant argues that
prior counsel, including trial, appellate, and PCRA counsel,
rendered ineffective assistance primarily with regard to the
testimony of Dr. Michael Welner, who was the
Commonwealth’s expert witness on rebuttal. A thorough
review of Dr. Welner’s testimony, including the lengthy and
vigorous cross-examination by trial counsel, who grilled Dr.
Welner about the basis of his opinions and his qualifications,
convinces the Court that trial counsel’s representation was
not only competent, it was zealous. As trial counsel had a
reasonable trial strategy, appellate counsel cannot be inef-
fective in failing to raise certain matters to the Superior
Court on appeal. Accordingly, the Court finds no ineffective
assistance on the part of prior counsel as it concerns the tes-
timony of Dr. Welner.

The Defendant also claims that appellate counsel was
ineffective in failing to raise the ineffectiveness of trial coun-
sel who did not seek suppression of incriminating evidence
that was the product of an illegal search and seizure. The
incriminating evidence to which the Defendant makes refer-
ence is three boxes of the Defendant’s belongings that he
kept in the bedroom of a friend, Katie Berlin, and that Ms.
Berlin’s father voluntarily turned over to the police after the
Defendant’s arrest. Clearly, in light of the fact that Ms.
Berlin’s parents did not even know that the Defendant occa-
sionally slept in their daughter’s bedroom, the Defendant did
not have a possessory interest in the Berlin home, nor did he
have any expectation of privacy in items that he stored there.
Consequently, a suppression motion on this basis would have
been denied; and therefore, trial counsel was not ineffective
in failing to file such a motion.

Finally, the Defendant claims that appellate counsel was
ineffective in failing to raise the argument on appeal that
this Court erred in failing to grant trial counsel’s request for
a mistrial due to references during the trial that indicated
that there had been a previous trial. The law is clear that it
is within the discretion of the trial court to determine
whether a defendant has been prejudiced by misconduct or
impropriety to the extent that a mistrial is warranted.
Commonwealth v. Stafford, 749 A.2d 489 (Pa. 2000). A review
of our ruling denying the request for a mistrial demonstrates
that the decision was proper. Moreover, the fact that a cau-
tionary instruction was given to the jury stating that they
were to base their decision on the evidence presented to
them and not on any previous proceedings was sufficient to
cure any prejudice to the Defendant. As such, as above, since
the allegation was not of arguable merit, it was appropriate
for appellate counsel not to raise it on appeal.

For the foregoing reasons, the Court finds that the
Defendant’s PCRA Petition was properly dismissed.

BY THE COURT:
/s/O’Toole, J.

1 The latter charge was filed at CC No. 199007849.

Faye A. Pellasce and
Carl Pellasce, her husband v.

Giant Eagle, Inc., Alfred Gottesman
and Gottesman, a L.L.C. v.

Dave Pook Landscaping Service
& Snow Removal

Personal Service—Statute of Limitations—Lamp v. Heyman

1. Actual notice to defendant is a key factor in determin-
ing whether the underlying purpose of the statute of limita-
tions, i.e., that defendant be protected from stale claims, has
been fulfilled.

2. Where plaintiffs made no attempt to serve the original
Writ of Summons and offered no excuse for their failure to
serve it, the defendants did not receive actual notice of the
lawsuit prior to the expiration of the statute of limitations.
Plaintiffs filed a Praecipe to Reissue Summons four days
after the statute of limitations expired, but their claims were
barred by the statute of limitations.

(Carol L. Rosen)

Mark A. Smith for Plaintiff.
Guy E. Bliss for Defendants, Alfred Gottesman and
Gottesman, a L.L.C.
James F. Rosenberg for Defendant, Giant Eagle, Inc.
James F. Andrews, Jr. for Additional Defendant.

No. GD 04-28807. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
Friedman, J., October 4, 2006—Plaintiff has appealed from

this Court’s Order dated June 12, 2006, in which we granted
both Defendants’ Motions for Judgment on the Pleadings and
dismissed Plaintiffs’ Complaint with prejudice.

At issue here is whether or not Plaintiffs have made a
good faith effort to effectuate service on the Defendants,
within the contemplation of Lamp v. Heyman, 469 Pa. 465,
366 A.2d 882 (1976) and McCreesh v. City of Philadelphia,

585 Pa. 211, 888 A.2d 664(2005).
It is undisputed that Plaintiff-wife was injured on

January 30, 2003. Defendant Giant Eagle’s averments
regarding the issue of service of process are contained in its
New Matter, and are as follows:

50. Plaintiff initially filed a Praecipe for Writ of
Summons on December 23, 2004.

51. On December 23, 2004, the Court of Common
Pleas of Allegheny County Prothonotary issued a
Writ of Summons.

52. The Writ of Summons was returnable January
22, 2005.

53. Plaintiffs failed to serve the original Writ of
Summons on Defendants.

54. Plaintiffs failed to deliver the Writ of Summons
to the Sheriff.

55. Plaintiff failed to make reasonable efforts to
serve the original Writ on Giant Eagle. On
February 3, 2005, Plaintiffs filed a Praecipe to
Reissue Summons.

56. A Writ of Summons was issued on February 3,
2005 returnable March 5, 2005.

57. Giant Eagle, Inc., was served with the reissued
Writ of Summons on February 7, 2005.
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58. Plaintiff ’s cause of action arose on January 30,
2003.

59. Pursuant to applicable Pennsylvania Law, the
Statute of Limitations for Plaintiffs’ claim would
run on or before January 30, 2005.

60. Plaintiffs failed to file their claim and effectu-
ate proper service on Defendant within the applica-
ble Statute of Limitations.

61. Plaintiffs’ claims are barred by the applicable
Statute of Limitations.

In their Reply to Giant Eagle’s New Matter, Plaintiffs simply
reply that “The averments of Defendant’s New Matter are
denied.”

In their New Matter, the Gottesman Defendants aver in
paragraph 48 that “[t]hese defendants plead any and all
applicable statutes of limitation under Pennsylvania law as a
complete or partial bar to any recovery by plaintiffs in this
action.” In their Reply to the Gottesman Defendants’ New
Matter, Plaintiffs again state that “[t]he averments of
Defendants’ New Matter are denied.”

In their Response to Giant Eagle’s Motion for Judgment
on the Pleadings, Plaintiffs deny that they “failed to effectu-
ate proper service within the applicable Statute of
Limitations,” (¶ 3), and cite the recent Pennsylvania
Supreme Court case of McCreesh v. City of Philadelphia, 585
Pa. 211, 888 A.2d 664 (2005). Plaintiffs “admi[t] that the orig-
inal Writ of Summons was returnable on January 22, 2005,”
(¶ 6), and also “admi[t] that the original Writ of Summons
was returned ‘unexecuted’; however, [they] specifically
den[y] that the Plaintiffs or their counsel demonstrated an
intent to stall the judicial machinery by not serving the orig-
inal Writ of Summons by January 22, 2005 or that any con-
duct by the Plaintiffs or their counsel prejudiced the
Defendant’s ability to defend the claims brought against it.”
(¶ 8) (Emphasis added.) Plaintiffs also include a “New
Matter to Defendant’s Motion for Judgment on the
Pleadings,” in which they argue that they did not “demon-
strat[e] an intent to stall the judicial machinery by Re-
Issuing the Writ of Summons and serving the Defendant six
days after the Statute of Limitations expired.” (¶ 1 of New
Matter) They also argue that “Plaintiff ’s counsel could have
filed a separate action on the date the statute expired and
would have had an additional thirty days to serve the new
Writ; instead, counsel properly had the Writ Re-Issued and
the Sheriff promptly served the Defendant well within thirty
days of the date the Statute of Limitations expired.” (¶ 2)
They further argue that the Defendant has not demonstrated
in their motion or brief nor could they demonstrate that it
has suffered prejudice by being served with the Re-Issued
Writ of Summons six days after the statute of limitations
expiring since it continued to negotiate a potential settle-
ment of the Plaintiff ’s claims after being served with the
Writ and it did not file an Answer to the Plaintiff ’s Complaint
until October 7, 2005—eight months after being properly
served with the Writ.” (¶ 3) Plaintiffs rely heavily on the
McCreesh case, quoting the Court’s statement that it “would
dismiss only those claims where Plaintiffs have demonstrat-
ed an intent to stall the judicial machinery or where
Plaintiff ’s failure to comply with the Rules of Civil
Procedure has prejudiced Defendant.” 888 A.2d at 674.

In the McCreesh Opinion the Pennsylvania Supreme
Court stated that its objective was “to clarify what consti-
tutes a good faith effort by a plaintiff to effectuate notice to
a defendant of the commencement of an action.” 888 A.2d at
665. The Plaintiff in McCreesh was injured on August 14,
2000 and filed a Praecipe to Issue Writ of Summons on

August 12, 2002. He attempted to serve it on the Defendant
(the City of Philadelphia) by sending it to the City Law
Department via United States Postal Service certified mail.
There was no dispute that a receptionist at the Law
Department signed for the package on August 13, 2002.
Then, on November 8, 2002, the Plaintiff in McCreesh filed
his Complaint, requested the Writ’s reissuance, and proper-
ly served the Law Department by hand delivery by a compe-
tent adult, as is permitted in Philadelphia County. The City
filed Preliminary Objections, asserting that the Complaint
was time-barred because the first Writ was not served prop-
erly. The Plaintiff maintained that delivery of the Writ by the
postal worker constituted service by a competent adult. The
trial court overruled the City’s Preliminary Objections, and
the Commonwealth Court allowed an immediate appeal. The
Commonwealth Court reversed the trial court, noting that
the Plaintiff had not taken any actions to “keep the legal
machinery in play between August 12, 2002 and November 8,
2002.” 888 A.2d at 669. The Commonwealth Court also con-
cluded that Plaintiff ’s delivery of the first Writ by certified
mail did not constitute a good faith effort at service because
it did not comply with the relevant Rules of Civil Procedure.

In its analysis, the Supreme Court notes that two lines of
cases regarding service of process had developed in the
intermediate appellate courts, one requiring strict compli-
ance with the Rules of Civil Procedure and another “reserv-
ing the drastic measure of dismissal for only those cases
where the defendant has been prejudiced by plaintiff ’s fail-
ure to comply with the rules.” 888 A.2d at 673. The Court
concluded that “the rigid compliance requirement of the
Teamann1 line of cases is incompatible with the plain lan-
guage of Rule 401, the spirit of Lamp, and the admonition of
Rule 126 to construe liberally the rules of procedure so long
as the deviation does not affect the substantial right of the
parties…. Neither our cases nor our rules contemplate pun-
ishing a plaintiff for technical missteps where he has satis-

fied the purpose of the statute of limitations by supplying a

defendant with actual notice. Therefore, we embrace the
logic of the Leidich2 line of cases, which, applying Lamp,
would dismiss only those claims where plaintiffs have
demonstrated an intent to stall the machinery or where
plaintiffs’ failure to comply with the Rules of Civil
Procedure has prejudiced defendant.” 888 A.2d at 674
(emphasis added). The Supreme Court therefore reversed
the Commonwealth Court’s decision “because Appellant
supplied the City with actual notice.”3 Id. (Footnotes added.)

In the case at hand, Plaintiffs concede that they made no
attempt to serve the original Writ on either Giant Eagle or the
Gottesman Defendants before it expired. Furthermore,
Plaintiffs offer no excuse whatsoever for their failure to make
an attempt at service. Rather, Plaintiffs simply forgot to make
service. Under Farinacci v. Beaver County Industrial

Development Authority, 510 Pa. 589, 511 A.2d 757 (1986), for-
getting to attempt to serve is not good faith. Plaintiffs also con-
cede that the Defendants did not receive any actual notice of
the suit within those 30 days. It is also undisputed that the
reissuance of the Writ took place four days after the expira-
tion of the Statute of Limitations, and that service of the reis-
sued Writ took place four days after that. The Plaintiffs argue
that their actions did not stall the legal machinery and that the
Defendants were not prejudiced because, if Plaintiffs had
filed a new lawsuit on the day the Statute of Limitations had
expired, they would have had thirty days in which to serve a
new writ, and the date that the reissued Writ was actually
served here (February 7, 2005) falls within that time frame.
Those hypothetical facts are not the facts here, however, and
we decline to discuss them further.

We believe that Plaintiffs’ actions do not conform to the
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Rules nor to the spirit of Lamp v. Heyman. Although it is
true that actual service was made upon the Defendants only
four days after the expiration of the Statute of Limitations,
Defendants did not have any actual notice of the lawsuit
prior to that date. The Pennsylvania Supreme Court in
McCreesh specified that actual notice to a Defendant is a key
factor in determining whether the underlying purpose of the
statute of limitations, i.e., that a Defendant be protected
from stale claims, has been fulfilled. 888 A.2d at 665.
Although we are mindful that the McCreesh Court favored a
liberal construction of the Rules, we also note that it did not
eliminate the requirements of the Rules. We believe that the
facts and circumstances here warranted the dismissal of the
Complaint, and that we properly sustained the Preliminary
Objections with prejudice.

BY THE COURT:
/s/Friedman, J.

DATED: October 4, 2006.

1 Teamann v. Zafris, 811 A.2d 52 (Pa.Cmwlth. 2002).

2 Leidich v. Franklin, 394 Pa.Super. 302, 575 A.2d 914 (1990).

3 The McCreesh opinion was authored by Justice Baer and
was joined in by Chief Justice Cappy and Justices Castille
and Saylor. Justices Newman, Eakin and Nigro dissented.

Theodore P. Kokolis v. Judith C. Kokolis
Alimony Modification

1. The parties separated after 36 years of marriage and
divorced two years later. The trial court awarded the wife
60% of the marital estate as well as $2,000 per month in
alimony for a period of five years. Prior to the expiration of
five years, the wife requested a modification of her alimony
award due to complications that she experienced following
back surgery.

2. The Hearing Officer granted the wife’s request, finding
her earnings to have decreased as a result of complications
from surgery, and finding that her needs increased as a result
of limited physical abilities following surgery. This was seen
as a significant and ongoing change of circumstances.

3. The reviewing judge affirmed, but increased the alimo-
ny further, finding that it was an impermissible double-dip for
the Hearing Officer to have considered income that the wife
received from assets that she received in equitable distribu-
tion when determining the amount of alimony to be awarded.

(Christine Gale)

David M. Neuhart for Plaintiff/Husband.
Brian C. Vertz for Defendant/Wife.

No. FD 98-8422-003. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Family Division.

MEMORANDUM
Wecht, J., July 18, 2006—Theodore P. Kokolis

[“Husband”] has timely appealed from this Court’s May 23,
2006 Order. That Order dismissed Husband’s Exceptions to
the Recommendations of Hearing Officer Patricia G. Miller,
Esquire. The May 23 Order also disposed of the two
Exceptions filed by Judith C. Kokolis [“Wife”] by granting
one, and dismissing the other.

BACKGROUND
Husband and Wife married on January 5, 1963, separated

on July 1, 1999, and divorced on October 3, 2001. After evi-
dentiary hearing, this Court (per the Honorable Kevin G.
Sasinoski, J.) issued an Order on April 18, 2001 disposing of
economic claims. The Court awarded Wife sixty percent
(60%) of the marital assets in equitable distribution, granted
Wife $2,000 per month alimony for sixty (60) months, and
directed that each party bear his/her own counsel fees.
Neither party appealed.

On October 27, 2005, Wife filed a petition seeking to mod-
ify the alimony award by extending it beyond its May 2006
expiration date. Wife asserted unforeseen reduction in
income and earning capacity due to back surgery and relat-
ed complications. Following evidentiary hearing on
February 10, 2006, Hearing Officer Patricia G. Miller,
Esquire mailed Recommendations on February 15, 2006.
Hearing Officer Miller recommended that Wife’s petition be
granted. The Hearing Officer found Wife’s and Husband’s
net monthly incomes to be $1,855 and $5,064, respectively.
Hearing Officer Miller recommended that, effective May 15,
2006, Husband be required to pay alimony of $1,370 per
month, terminating upon Wife’s attainment of the age of
sixty-six (66) on October 27, 2009.

Wife and Husband both filed Exceptions. Following brief-
ing and oral argument, this Court disposed of the Exceptions
by Order dated May 23, 2006. This Court dismissed
Husband’s Exceptions,1 granted Wife’s Exception concern-
ing inclusion of pension annuity income in her monthly
income for alimony determination purposes, and dismissed
Wife’s Exception seeking to impute rental income to
Husband.2 This Court ordered that Wife’s net monthly
income be set at $1,337, and that, effective May 15, 2006,
Husband pay alimony of $1,877 per month until Wife reach-
es age sixty-six (66).

Husband filed a Notice of Appeal on June 22, 2006. Wife
has not appealed. By Order dated June 23, 2006, this Court
directed Husband to file a Concise Statement of Matters
Complained of on Appeal, pursuant to Pa. R.A.P. 1925(b).
Husband timely complied on July 5, 2006.

HUSBAND’S MATTERS COMPLAINED OF ON APPEAL
In his Rule 1925 Statement, Husband asserts the follow-

ing claims:

1. The Trial Court applied the wrong legal standard
in deciding this case, using a “needs” standard,
instead of the statutory standard of a “significant
and ongoing” change of circumstances.

2. Once it applied a “needs” standard, the Trial
Court erred in refusing to count toward Wife’s
resources her income from Husband’s pension ben-
efit awarded to her in equitable distribution.

3. The Trial Court erred in its determination of
Wife’s reasonable needs, and failed to account for
all possible sources of income to Wife.

4. The Trial Court’s decision in this case amounts to an
improper overruling of the Order for equitable distri-
bution and alimony originally entered in this case.

DISCUSSION AND ANALYSIS
Appeal Issue #1: The Standard Applied
Contrary to Husband’s Rule 1925 averment, the Court did

not “us[e] a ‘needs’ standard, instead of the statutory stan-
dard of a ‘significant and ongoing’ change of circumstances.”

Hearing Officer Miller properly determined that Wife
demonstrated a significant and ongoing change in circumstances.
This Court approved the Hearing Officer’s determination.
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Wife credibly testified that her ability to work in her job
as a nail and skin care technician has been reduced signifi-
cantly since she underwent a laminectomy and fusion (with
rods and screws) of her L3 through L5 vertebrae on
February 9, 2005. (R. at 16-21). As a result, Wife’s 2005
income from nine (9) months of work was $1,643 per month
gross. (Hearing Officer Explanation, at 1). The Hearing
Officer annualized that income to calculate a $1,337 per
month net income for Wife. By comparison, Wife’s gross
earnings for 2003 and 2004 were, respectively, $25,342 and
$26,414. (R. at 16 and Exhs. 3 & 4).

The Hearing Officer properly found a significant and
ongoing change in circumstances in light of Wife’s ongo-
ing inability to work full-time. Further, at $722 per month,
Wife’s medical expenses are much higher as a result of
her condition. Wife also testified that she now has to incur
additional home maintenance expenses such as lawn care
and shoveling of snow, at $93 per month. (R. at 25) Wife
did not have these expenses in 2001. The back problems
developing after 2001 prevented her from doing these
tasks herself.

Wife’s testimony established that the 2005 surgery she
had did not “cure” her. While it is true that Wife felt com-
pelled to return to work on a part-time basis three months
after her surgery, Wife testified credibly that she has been
able to work only a limited number of hours and days per
week because of the nerve damage she has sustained. (R.
at 18-20, 28-29). Wife has continuing problems with sensa-
tion, balance, mobility, and ambulation, because of neu-
ropathy in her foot and because of the rod in her back. (R.
at 18-19).

On the developed record, the Hearing Officer properly
found that Wife’s disability has created a significant and
ongoing change in circumstances.

Appeal Issue #2: Treatment Of Pension
This Court correctly found that Hearing Officer Miller

erred in including Wife’s pension annuity, which was marital
property, as income for alimony purposes. As a matter of
black letter law, the Hearing Officer’s Recommendation con-
stituted an impermissible “double dip.” This Court accord-
ingly granted Wife’s Exception in this regard.

Hearing Officer Miller was correct that the threshold test
for whether or not to award alimony pursuant to 23 Pa.C.S.A.
§3701 is whether there is a reasonable need. However, it is
impermissible to include income that a party is receiving
from a marital asset that was awarded to her in equitable
distribution in calculating the amount of alimony that she
should receive. See Berry v. Berry, 898 A.2d 1100, 1104
(Pa.Super. 2006); Miller v. Miller, 783 A.2d 832, 835
(Pa.Super. 2001); Rohrer v. Rohrer, 715 A.2d 463, 465
(Pa.Super. 1998).

As Wife noted in briefing the Exceptions and Cross-
Exceptions, Hearing Officer Miller herself had astutely and
presciently discerned and warned of the double-dip problem
even before the Superior Court’s rulings in Berry, Miller and
Rohrer. See Patricia G. Miller, “Berrington, Cornbleth, and

the Still-Unanswered Questions, as Well as Other

Miscellaneous Related or Useful Pension Tidbits,” at 6
Equitable Distribution and Retirement Planning, (PBI 1997)
[cited and discussed in Wife’s Brief, at 8-9]. The essential
point is that this Court (per Judge Sasinoski) considered that
Wife received this marital asset in arriving at the original
alimony award of $2,000. Therefore, it would be improper as
a matter of law effectively to add the income stream from
this asset into Wife’s available monthly income now to deter-
mine her alimony award.

Accordingly, Wife’s monthly net income should be set at

$1,337, which is her net income from her job. When Wife’s
income is subtracted from her reasonable needs of $3,214 per
month, there is a shortfall of $1,877. That is the amount of alimo-
ny that Husband should pay, and this Court so determined.

Appeal Issue #3: Wife’s Reasonable Needs and 
“Possible” Sources Of Income

In addition to the income and expense items already dis-
cussed hereinabove, Husband also made additional argu-
ments on Exceptions.

Husband asserted that Hearing Officer Miller erred in
calculating Wife’s reasonable expenses by failing to deduct
an assertedly duplicative $166 per month item listed as
“credit card payment” and by, according to Husband, allow-
ing Wife full credit for amounts spent for maintaining her
residence in the former marital home, in spite of evidence
that she lives alone in the four bedroom house with five
garages on-site.

This Court properly dismissed Husband’s claims, which
comprised his Fourth Exception.

As to the credit card payment issue, the Hearing
Officer correctly allowed that item to remain on Wife’s
budget. Husband claimed that Wife’s $166 credit card
expense might be duplicating other items on Wife’s budg-
et, such as clothing and gasoline. However, Wife clarified
on re-direct examination that, in adding up her clothing
and gas expenses, she was including items that she had
paid for in cash or by check. (R. at 41-42). Therefore, these
items would not be duplicated as part of the $166 charged
on Wife’s credit cards.

As to the garage rental issue, Husband’s counsel merely
elicited from Wife that there are five garages on her proper-
ty that were used by Husband for his business during the
marriage. (R. at 44). Husband’s counsel did not try to estab-
lish what the rental income might be if Wife attempted to
rent out the five garages. In fact, Wife admitted that she had
rented a garage to a friend a year or two ago, but Husband’s
counsel did not ask how much Wife charged. (R. at 44). It
would have been error for the Hearing Officer to speculate
as to rental income Wife might receive if she chose to rent
out garages. The record is entirely devoid of any competent
evidence of record as to what the rental income might be.

Husband also argued that the Hearing Officer erred in
calculating the income of Wife in several ways. This Court
dismissed this claim (which comprised Husband’s Fifth
Exception) as well.

For example, Husband asserted that the Hearing Officer
underestimated Wife’s earnings from her employment. This
Exception was properly dismissed. Husband argued that
Wife’s testimony that her tips amount to only 3% was not
credible, and that the fact that Wife’s reported tips are full
dollar multiples of five is somehow evidence that Wife is
underreporting. Husband offered only speculative argument
on this point, rather than any supporting evidence. Wife tes-
tified credibly when she stated that most of her clients pay
for services with gift certificates, and feel they do not have
to tip her at all. (R. at 32).

Husband also claimed error in the Hearing Officer’s fail-
ure to attribute to Wife any income that Wife is earning from
assets which she received by equitable distribution. If the
Hearing Officer considered the assets that Wife was award-
ed in equitable distribution, then she observed that a large
portion of Wife’s award was tied up in the marital residence
and in retirement accounts. Further, it is evident from the
2001 Order that Judge Sasinoski determined that Wife’s dis-
tributive share of the marital estate alone was insufficient to
sustain Wife, even when, unlike today, she was able to work
full-time.3
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Appeal Issue #4:    Husband’s Claim That “This Case 
Amounts To An Improper Overruling
Of The Order For Equitable Distribu-
tion And Alimony Originally Entered
In This Case”

Husband has sought to characterize Wife’s Petition for
Modification (and this Court’s 2006 Order on Exceptions) as
a “collateral attack” on, or an “improper overruling” of, the
2001 distributive Order. But Husband errs. Like any recipi-
ent, Wife had a right to file a petition for modification under
23 Pa.C.S.A. §3701(e). That is what Wife did. To argue or sug-
gest that Wife is not permitted now to file a Petition because
she should (in 2001) have somehow anticipated her change
of circumstances in 2005 and appealed Judge Sasinoski’s
Order at that time defies not only logic but also the General
Assembly’s authorization of modification petitions in
“changed circumstances…of a substantial and ongoing
nature.…” Id.4

For the foregoing reasons, this Court’s Order of May 23,
2006 should be affirmed.

BY THE COURT:
/s/Wecht, J.

1 Husband’s Exceptions averred the following:

1. The learned Hearing Officer erred in entering an
award of additional alimony in this case, generally,
and in the particulars set forth below.

2. The learned Hearing Officer failed to apply the
appropriate legal standard that requires a finding
of change of circumstances of a “significant and
ongoing” nature, or, conversely, applied an incor-
rect legal standard in entering her award.

3. The Hearing Officer erred in finding an ongoing
diminution in Wife’s earning capacity in the
absence of any evidence that such diminution con-
tinued beyond several months in 2005.

4. The Hearing Officer erred in her calculation of
Wife’s reasonable expenses in that she:

a) Failed to deduct a duplicative amount of $166
per month listed as “credit card payment”;

b) Allowed Wife full credit for amounts spent
for maintaining her residence in the former
marital home, in spite of evidence that she lives
alone in the four bedroom house with five
garages on site, indicating that such expenses
are not “reasonable.”

5. The Hearing Officer erred in calculating the
income of Wife by:

a) Underestimating her earnings from her
employment;

b) Not attributing any income which she is earn-
ing from assets which she received by equitable
distribution;

c) In failing to attribute income to her from the
possible rental of the five garages.

6. The Hearing Officer erred in extending the term
of alimony beyond that earlier awarded by the Hon.
Kevin Sasinoski of this Court without legal justifi-
cation for doing so.

7. The Hearing Officer erred in permitting Wife to
succeed on an untimely and collateral attack on
Judge Sasinoski’s award.

2 Wife had argued that the Hearing Officer erred by failing
to impute rental income to Husband, who had previously col-
lected $2,500 per month from his business, and who had
recently benefited from an arrangement whereby his son’s
business paid the mortgage loan encumbering the property
which Husband owned. This Court dismissed Wife’s
Exception on this point.

As Husband suggested in his Brief on Exceptions, the issue
lacked legal significance inasmuch as the Hearing Officer
noted that Husband demonstrated his ability to meet his own
needs while paying alimony at a rate even higher than the
monthly amount recommended. Under the circumstances,
Husband’s income finding was of little consequence. It may
be that Wife sought a finding as to a higher figure for
Husband’s net monthly income now to buttress any petition
Wife might make in futuro for additional modification before
age 66. Wife may be anticipating that her disability will
worsen, and that she will need more alimony to meet her rea-
sonable needs. If so, development of such “anticipatory evi-
dence” is premature at best. At all events, it would have been
speculative for the Hearing Officer to impute income to
Husband for his new business solely based upon income
received from his old business.

Wife did not appeal this Court’s dismissal of this Exception,
so it is moot in any event.

3 Husband also argued that the Hearing Officer erred in fail-
ing to attribute income to Wife from the possible rental of the
five garages. This Court already has addressed this item
hereinabove.

4 In light of the General Assembly’s express authorization of
modification, any other result would amount, in the under-
signed’s judgment, to judicial nullification of 23 Pa.C.S.A.
§3701(e). That is something the Court may not do. Because
an esteemed colleague on this Court disagrees, the under-
signed respectfully requests the Superior Court’s preceden-
tial disposition of the issue.
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Joan Dunn v. Jeffry Dunn
Support/Mortgage Deviation

1. The parties had been married twenty-two years and
were the parents of three children, one of whom was eman-
cipated. Wife was employed part-time and earned approxi-
mately $10,000 net per year. Husband owned his own busi-
ness and earned approximately $77,000 net per year.

2. Wife sought support for herself and the minor children
and requested a significant mortgage deviation as a result of
the parties’ three mortgages.

3. The Court emphasized that the Pennsylvania Support
Guidelines presume that the occupant of the marital resi-
dence is to pay the first mortgage, real estate taxes and
homeowner’s insurance, subject to any appropriate mort-
gage deviation. It is within the court’s discretion to deter-
mine if the occupant is to pay any subsequent mortgages or
home equity loans.

4. Support orders must be fair and non-confiscatory and,
therefore, the trial court fashioned the support order so as to
assure that Husband was left with sufficient funds with
which to meet his reasonable needs. The second and third
mortgages were apportioned between the parties and the tax
deductions for the mortgages were also allocated between
the parties. Deferring these obligations for consideration at
equitable distribution would be unfair to Husband.

(Christine Gale)

Hilary Spatz for Plaintiff/Wife.
Effie Alexander for Defendant/Husband.

No. FD 05-8831-001. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Family Division.

OPINION
Hertzberg, J., September 8, 2006—Plaintiff Joan Dunn

(“Wife”) has appealed to the Superior Court from our award
to her of $3,263.00 per month for alimony pendente lite

(APL) and child support, as well as our award to her of
$2,500.00 for preliminary counsel fees.

Plaintiff and Defendant were married on July 10, 1982,
and separated in June of 2004. The parties have 3 children:
Erica (DOB 5/26/86), Danielle (DOB 4/1/89), and Elise (DOB
1/7/92).

Wife is 49 years old (DOB 6/9/57) and is in good health.
Wife holds a Bachelor of Science degree in Education from
Penn State University. As of April of 2006 Wife was
employed part-time at the Pottery Barn, and the Hearing
Officer determined her net income to be approximately
$10,020.00 in 2005.

Defendant, Jeffry Dunn (“Husband”) is 51 years old (DOB
11/11/54) and is in good health. Husband holds a high school
diploma, and has some college credits, but does not hold a
degree. Husband is self-employed as the owner of Apple T-
Shirt Company. The Hearing Officer found Husband’s net
income for 2005 to be approximately $77,136.00.

On September 8, 2005 a Complaint for Divorce was filed
by Wife. Wife obtained exclusive occupancy of the marital
residence, per an October 24, 2005 Order of Court. The APL

and child support claims were designated complex and a
conciliation was scheduled for October 25, 2005. At the con-
ciliation an Interim Consent Order was entered for Husband
to pay $1,630.00 per month in support and to pay, among
other things, Wife’s Jeep loan and insurance, and to maintain
the family health insurance.

On February 15, 2006 the parties appeared before
Hearing Officer Patricia Miller, Esquire on the issues of:
child support, alimony pendente lite (APL) and preliminary
counsel fees. Hearing Officer Miller issued a Hearing

Summary Recommendation and Explanation on February
27, 2006. In the Report the Hearing Officer made the follow-
ing pertinent findings and recommendations:

1. Wife’s net monthly income was $835.00.

2. Husband’s net monthly income was $6,428.00.

3. Husband was ordered to pay $3,265.00 per month
for the support of Wife and 2 minor children,
including a 50% mortgage adjustment of $702.00
based on the first mortgage payment.

4. Husband was ordered to provide health insur-
ance for Wife and the children and pay 89% of their
unreimbursed medical expenses.

5. Husband was ordered to pay $204.00 per month
for the children’s piano lessons.

6. Wife was ordered to pay the first of the three
mortgages on the marital residence and Husband
to pay the second and third mortgages.

7. Wife was ordered to pay all Real Estate taxes and
homeowner’s insurance on the marital residence.

On April 25, 2006 Husband filed exceptions to the
Hearing Officer’s findings and on May 17, 2006 Wife filed
cross-exceptions. Husband’s exceptions objected to the
Hearing Officer’s finding of Husband’s support obligation,
the determination of Husband’s income, the determination
of Wife’s income, the order for Husband to contribute to the
children’s piano lessons, the award to Wife of a mortgage
adjustment, and in failing to attribute an earned income tax
credit to Wife’s income. Wife’s cross-exception asserted that
the Hearing Officer was unclear about the parties’ respec-
tive shares of orthodontia expenses.

After reviewing the hearing transcript, exhibits and
briefs and hearing oral argument from each party, we issued
an Order of Court on May 26, 2006 that provides:

1. Husband is to pay child support and APL in the
amount of $3,263.00 per month. This amount
includes a 35% mortgage adjustment in the amount
of $699.00 for the three mortgages on the marital
residence. This adjustment was calculated using
the entire monthly first mortgage, tax and insur-
ance payments on the marital residence, and 61%
of the monthly amount of the second and third
mortgages on the residence.

2. Wife is to make the entire monthly first mort-
gage, tax and insurance payments and 61% of the
monthly amount of the second and third mortgage
payments.

3. The remainder of Husband’s exceptions were
dismissed.

4. Wife’s exception was sustained and Husband was
ordered to pay 89% of the entire balance of ortho-
dontia expenses.

On June 22, 2006 Wife appealed this Order to the
Superior Court. Wife then filed a Concise Statement of
Matters Complained of on Appeal on July 10, 2006. Wife
complains of four issues in her appeal, all premised on our
assignment of financial responsibility for payment of the
parties’ mortgages and the mortgage adjustment.

Wife first complains that we made an error in ordering
Wife to pay 61%1 of the second and third mortgages on the
marital residence, hereinafter referred to as “the PNC” and
“the Parkvale” mortgages. That percentage requires Wife to
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pay a total of $594.00 per month on the PNC and Parkvale
mortgages. It is Wife’s contention that her paying this
amount “effectuates a substantial reduction in the support…
and constitutes an error of law and abuse of discretion.”
Concise Statement of Matters Complained of on Appeal, pg.
2. We agree that our award, when compared with the award
of Hearing Officer Miller, results in a requirement that Wife
pay $594.00 in additional expenses while leaving the amount
of support payable to her by Husband essentially unchanged.
However, we disagree with Wife’s claim of an error of law or
abuse of discretion. The Pennsylvania Support Guidelines
were calculated with the marital residence occupant pre-
sumptively paying the first mortgage, real estate taxes and
homeowner’s insurance. Pa. R.C.P. No. 1910.16-6(e). It “is
within the discretion of the trier of fact based upon the cir-
cumstances of the case” to also require the occupant to pay
“any subsequent mortgages, home equity loans and other
obligations incurred during the marriage which are secured
by the marital residence.” Id.; Explanatory comment Pa.
R.C.P. 1910.16-6(e). Because the Pennsylvania Support
Guidelines specifically authorize inclusion of the entire PNC
and Parkvale mortgages as the marital residence occupant’s
responsibility, it clearly is not an “error of law” for us to
assign 61% of the monthly payments to Wife. We next address
why the exercise of this discretionary authority to order Wife
to pay 61% of the PNC and Parkvale mortgages is appropriate
and not an abuse of discretion.

Case law has clearly established that “Support orders must
be fair, non-confiscatory and attendant to the circumstances of
the parties.” Spahr v. Spahr, 2005 Pa.Super. 71, 869 A.2d 548.
When awarding a support order a court must not only consid-
er the reasonable needs of the obligee spouse, but must also
consider the reasonable needs of the obligor spouse.

Upon consideration of Husband’s net monthly income
and the Hearing Officer’s support recommendation, com-
bined with Husband’s many other obligations we determined
that the support order is confiscatory and not attendant to
Husband’s circumstances in that after meeting his obliga-
tions each month he is not left with enough money to meet
his own reasonable needs. The Hearing Officer found
Husband to have a net income of $6,428.00 per month
(Report and Recommendation p. 2), the Hearing Officer
then ordered Husband to pay $3,265.00 per month in sup-
port. In addition to this support payment, Husband was
ordered to pay in full the second and third mortgages (total-
ing approximately $1,000.00 per month) on the marital resi-
dence, to continue to provide health insurance for the fami-
ly, to pay 87% of unreimbursed medical expenses, 89% of the
orthodontia expenses, and to pay $204.00 per month for the
children’s piano lessons. Additionally, Husband is to assume
responsibility for 61% of the significant credit card debt that
the parties accrued during the marriage and pay Mother
$2,500.00 in preliminary counsel fees. When all of these
court ordered expenses are considered the order is confisca-
tory, because it does not leave Father with sufficient funds to
provide for his own living expenses.

Our Order, now under appeal by Wife, considers the cir-
cumstances of both Wife and Husband. Our order apportions
responsibility for the second and third mortgage between
both Wife and Husband. We simply find that the Hearing
Officer needed to make an effort to leave Husband with
enough income each month to meet his own reasonable
needs. Husband testified that he pays $962.00 per month in
rent and between $100.00 and $120.00 per month in utilities.
We find these expenses to be both reasonable and necessary;
therefore an appropriate support order should be made in
consideration of these expenses. Further, Husband did not
even testify to his expenses for food each month, another

necessity. Our order is consistent with the law regarding
support orders because it is “…fair, non-confiscatory and
attendant to the circumstances of the parties.” Spahr at 549.

Wife also complains in her appeal that reducing the mort-
gage adjustment from the 50% recommended by the Hearing
Officer to 35% “dilutes” the mortgage adjustment which con-
stitutes an error of law and an abuse of discretion. Although
the “mortgage adjustment” is consistently referred to by
Wife as the “mortgage deviation,” it in fact is not included in
the Pennsylvania Support Guideline provision entitled
“Deviation.” See Pa. R.C.P. No. 1910.16-5. It instead is
included in the provision entitled “Adjustments to the Basic
Support Obligation” that also describes the child care
expense, health insurance premium, unreimbursed medical
expense and private school tuition adjustments. See Pa.
R.C.P. No. 1910.16.6. If the support obligee is living in the
marital residence, Subdivision (e) authorizes the court to
order the obligor to pay additional support if the monthly
mortgage, real estate tax and homeowners’ insurance pay-
ments exceed 25% of the support obligee’s net monthly
income. Id.. Subdivision (e). The maximum additional sup-
port permitted is 50% of the amount by which the monthly
debt service, tax and insurance on the marital residence
exceeds 25% of the support obligee’s net monthly income. Id.

Since this provision in the Support Guidelines uses the ter-
minology “up to 50%,” it clearly was not an error of law for
us to set the adjustment at 35%, since this provision implic-
itly authorizes a percentage below 50%.

The terminology, “the court may direct the obligor to
assume’’ payment of a portion of these marital residence
related obligations also means that it would be within the
court’s discretion to award a mortgage adjustment of zero.
Id., emphasis added. For the same reasons we previously
described for our assignment to Wife of part of the PNC and
Parkvale mortgage payments, the exercise of our discretion
to award a 35% mortgage adjustment is appropriate and not
an abuse of discretion. We again consider the circumstances
of both Wife and Husband. Rather than awarding Wife no
mortgage adjustment whatsoever, in consideration of Wife’s
net income from employment and from our support award, as
well as the significant financial burden imposed on her for
the house, we determined a mortgage adjustment was need-
ed. We did not, however, award Wife the maximum permitted
adjustment of 50% in an effort to leave Husband with enough
income each month to meet his own reasonable needs.

Wife’s second assertion of error deals with the tax conse-
quences of the mortgage obligations and the APL. Wife
asserts that Husband is receiving all the tax benefits of the
mortgages. The Internal Revenue Code of the United States
(I.R.C.) provides for an income tax deduction in the amount
of interest accrued on a mortgage for a principal residence.
26 U.S.C.A. §25, I.R.C. §25. There is no language in this sec-
tion of the tax code that prevents the deduction from being
split among multiple parties who are both paying interest on
a mortgage principal. The parties may each deduct an
amount equal to the interest they are paying on the mort-
gages. Contrary to her assertion, Wife therefore will receive
a tax benefit from her payment of interest on the PNC and
Parkvale mortgages.

With regard to Wife’s portion of the argument objecting to
the taxable nature of the entire APL award, that is an issue
that was not specifically determined by the Court. Rather
the tax consequences of support awards are addressed in the
Pennsylvania Support Guidelines and the support award was
made according to them. Pa. R.C.P. No. 1910.16-4(f) provides
“…the formula provided by these rules assumes that an
order will be unallocated…no consideration of federal

income tax consequences shall be applied if the order is
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unallocated…” emphasis added. Our support order is “unal-
located,” as it provides a monthly payment total without
specifying what part is child support and what part is APL;
therefore federal income tax consequences quite properly
were not considered.

Wife’s third allegation of an error is that she should not
be responsible for any payment on the PNC and Parkvale
mortgages because the mortgages were heavily used for
business expenses by Husband. Our decision to compel Wife
to pay 61% of these mortgages is based on expert testimony
given before Hearing Officer Patricia Miller, Esquire, briefs
and oral arguments on the exceptions taken from the
Hearing Officer’s recommendations and the Pennsylvania
Support Guidelines referred to previously.

The Hearing Officer heard testimony from Wife’s expert,
Beth Mascetta, and from Husband’s expert, Daniel Hackett.
Based upon the transcript of the testimony, we determined
that 61% of the PNC and Parkvale mortgages were used for
personal expenses, and that only 39% of these lines of credit
(secured by the residence) were used for business purposes.
Wife’s own expert witness, Beth Mascetta testified, “Again, as
I reiterated before, the personal…use is approximately 61
percent…and the remaining …39 percent is allocated to the
business.” (T. pg. 41) This testimony from Wife’s own expert
supports our finding that 61% of the debt on the marital resi-
dence is attributable to personal use. Daniel Hackett con-
firms the percentage of personal use as 61% on direct exam-
ination. (T. pg. 106). Additionally, the Hearing Officer notes in
her report and recommendation that Husband credibly testi-
fied that he is deeply in debt because the parties lived beyond
their means. (Hearing Officer’s Explanation pg. 4).
Therefore, as the spouse residing in the marital residence,
Wife is responsible for the personal portion of the disputed
mortgages. Husband was ordered to assume the portion of
the mortgages which were associated with his business costs.
This ruling is consistent with Pa. R.C.P. No. 1910.16-6(e). It
would be unfair to allow Wife to receive, by court Order, the
exclusive benefit of an asset such as the marital residence,
and yet require Husband to assume primary responsibility
for the encumbrances on that asset. Wife should be making
monthly payments on the encumbrances on the marital resi-
dence that were used for personal purposes.

Wife’s fourth and final complaint is that it was error for
us not to defer the PNC and Parkvale mortgage payment
issue until Equitable Distribution. Wife asserts that
Husband should be required to continue to make 100% of the
payments on these mortgages out of his business funds and
the issue of whether he should receive credit for those pay-
ments can be addressed at equitable distribution. Wife’s pro-
posal essentially seeks to postpone our finding of her liabili-
ty on the mortgages until equitable distribution.

Wife supports her argument by pointing out that Husband
can make the mortgage payments from the business. We see
no reason why Husband should be required to make pay-
ments from business accounts on the portion of the addition-
al mortgages that have been determined to be personal lia-
bilities. Requiring Husband to pay the full monthly
payments on the second and third mortgages, in addition to
the APL, child support, mortgage adjustment and other
expenses he is already required to pay, would result in a con-
fiscatory support Order.

BY THE COURT:
/s/Hertzberg, J.

1 This percentage was determined based on the proportion of
the loan proceeds determined to be for personal, rather than
business, expenses. We discuss this determination in more
detail with the third issue.

Cheryl Dippold v.
Robert Dippold

Child Support—Age of Majority—Special Needs

1. Divorced parties have a son with special needs who
graduated from high school in 2005 at the age of 21 and
resides with Mother.

2. Father challenged hearing officer’s recommendation
that Father’s support obligation should continue after deter-
mining that son was unable to support himself and thus was
unemancipated.

3. Court dismissed Father’s claim that there was no evi-
dence on the record to support the finding that son could not
support himself when Father testified that son was “retard-
ed” and acknowledged that son qualified for Supplemental
Security Income (SSI).

4. Court further concluded that hearing officer did not err
by not inquiring into son’s skills or abilities as emancipation
is a question of fact to be determined by circumstances pre-
sented in each case, among them son’s mental impairment
and receipt of SSI.

(Sally R. Miller)

Daniel Butler for Plaintiff.
Lisa Marie Vari for Defendant.
No. FD 91-00425. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Family Division.

OPINION
Hertzberg, J., September 1, 2006—This opinion explains

our Order directing Defendant to pay child support for his 22
year old mentally retarded son, which Defendant has
appealed to the Superior Court.

Cheryl Dippold (“Mother” and Plaintiff) and Robert
Dippold, Jr. (“Father” and Defendant) were married on
December 6, 1977 and divorced some time in 1993. The par-
ties have 2 children from the marriage, both of whom are
over the age of 18. The younger child, Robert J. Dippold
(“Robert”), III (d.o.b. 10/31/83) is the subject of this support
dispute. Robert graduated from Fox Chapel High School at
the age of 21 in June of 2005 and has since resided exclusive-
ly with Mother.

Robert is a special needs adult who was born with these
needs. Father less than eloquently conceded these needs at
the February 24, 2006 hearing before Allegheny County
Common Pleas Hearing Officer Susan Weber, Esquire. “He
was born retarded….” (T. pg. 3). Because of Robert’s status as
a special needs adult and the Master’s finding that he
(Robert) is unable to support himself, she issued a
Recommendation that determined Robert unemancipated
and ordered Father’s support obligation to continue. Father
filed timely exceptions and contested the finding in the
Recommendation. After hearing oral arguments, and review-
ing the record in the matter, we upheld that Recommendation
by dismissing all exceptions filed by Father.

Father now appeals our decision to dismiss his excep-
tions. Father makes five claims of error by us in his appeal.
We write this opinion in support of the Order issued on May
25, 2006 holding that Robert is unemancipated. All five of
Father’s complaints of error deal with the finding of Robert
as unemancipated.

Our analysis begins with Pennsylvania’s legislation
regarding parental support liability for adult children.
“Parents may be liable for the support of their children who
are 18 years of age or older.” 23 Pa.C.S.A. §4321(3). Much
case law has developed to determine in what instances this
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legislation is applicable.
Case law in Pennsylvania has been clear that the contin-

uing obligation of parents to support a child who has reached
the age of majority is appropriate in circumstances where
the child is “unemployable,” Erie County Office of Juvenile

Probation v. Schroeck, 721 A.2d 799 (Pa.Super. 1998), and
where “the child suffers from some mental or physical con-
dition which prevents self-support or emancipation….”
Heitzman-Nolte v. Nolte, 837 A.2d 1182 (Pa.Super. 2003).
Father contends that we made an error by determining that
Robert was unemancipated. Father claims there was insuffi-
cient evidence on the record to support such a finding.
However, the logical inference drawn from Father’s
acknowledgment of Robert’s mental retardation is that
Robert is unable to support himself. Further, during the
February 24, 2006 hearing Father never contests Robert’s
need for support nor does he assert that “proof” of Robert’s
unemployability is needed. Rather, Father agrees to assist
with the support of Robert, “… I’m willing to give her
[Mother] some money…I’d would [sic] be more than happy
to help her out….” (T. pg. 7). We find it disingenuous that on
the record Father makes no argument about Robert’s capac-
ity to work, yet raises the issue of Robert’s ability to support
himself only after Father was ordered by Hearing Officer
Weber to continue paying support for Robert. During the
hearing, Father’s only argument was to the amount of sup-
port he should have to pay for Robert’s care. (T. pg. 8).
Father acknowledges Robert’s qualification for
Supplemental Security Income (SSI) through the federal
Social Security program based on his disability and also rec-
ognizes that Robert may have qualified for SSI for the entire-
ty of his life. “…[Y]ears ago she should have gone to Social
Security when the money was really good.” (T. pg. 9). “…[I]t
should be back to birth.” [regarding Mother’s recent appli-
cation for SSI benefits for Robert] (T. pg. 4). These state-
ments operate as admissions by Father that Robert is inca-
pable of supporting himself.

It appears Father’s primary argument at the hearing is
that SSI, rather than Father, should provide all financial sup-
port for his mentally retarded adult child. However, Father
has not claimed in his appeal that it was an error not to allo-
cate all of Robert’s financial support to SSI. Therefore we
address only the issues complained of in Father’s appeal.

Three of Father’s claims of error by us deal with the mat-
ter of “proving” Robert’s need to remain unemancipated.
Father complains in his appeal that no testimony was elicit-
ed from Robert, that no request for evaluation by a vocation-
al expert was made, and that the Hearing Officer did not
inquire into Robert’s skills or abilities. First, we once again
point out that according to the record, Robert’s inability to
support himself was not at issue during the hearing. Second,
Geiger v. Rouse, 715 A.2d 454 (Pa.Super. 1998), provides
“‘Emancipation’ is a question of fact to be determined by the
circumstances presented in each case.” Id. at 457. Therefore,
as the trier of fact at the hearing, it was well within her ambit
for the Hearing Officer to make a determination of Robert’s
unemancipated status based on the circumstances presented
to her in this case. Third, we find that Robert’s qualification
for SSI is strong evidence that he is unable to support him-
self and become emancipated. To receive SSI benefits, which
Robert receives, requires one to make an application and
meet certain criteria. The definition of “disability” for pur-
poses of Social Security is “…inability to engage in any sub-
stantial gainful activity by reason of any medically deter-
minable physical or mental impairment which…has lasted or
can be expected to last for a continuous period of not less
than 12 months….” 42 U.S.C.A. §416(C)(1); see also 42
U.S.C.A. §1382(a)(1). Robert qualifies to receive Social

Security disability benefits and therefore has been deter-
mined to be unable to engage in substantial gainful employ-
ment. “He has his Social Security.” (T. pg. 4).

Father’s final complaint of error is that the case law the
Hearing Officer uses to support her Recommendation is
improper because it is factually dissimilar to Robert’s situa-
tion. The case the Hearing Officer relied upon is Heitzman-

Nolte v. Nolte, which we cite above. Though Heitzman-Nolte

is not factually identical, it is sufficiently similar to consti-
tute binding precedent for our case. Heitzman-Nolte, decid-
ed in 2003, involves a blind young man, who reached the age
of majority and was enrolled in college, but had not yet
acquired the “daily living and technical skills required even
for the most minimally demanding of positions.” Id. at 1183.
Therefore, The Superior Court ordered child support to con-
tinue during college. The Heitzman-Nolte case is similar to
this case in that it involves a child who has reached the age
of majority and yet is unable to support himself because of a
disability that is not within the child’s control. In the
Heitzman-Nolte case, the child in question was temporarily
unemployable until he learned the skills to deal with his
blindness; in other words it was a condition with which the
child could learn to cope and improve his life skills. Based
upon the uncontested testimony of both Mother and Father,
Robert is less likely to soon be capable of self-support than
the young man in Heitzman-Nolte. On page 13 of the tran-
script Mother speaks of the possibility of Robert beginning a
new program to obtain employment, and when Father asks if
Robert will be able to work, Mother responds, “Yeah, maybe
40 cents an hour.” (T. pg. 13). Further, Mother indicated that
the possibility of Robert working, is just that, a possibility,
not a certainty. It is difficult to believe that anyone could
make the argument that Robert will be able to support him-
self on a 40 cents an hour wage, even if he worked full time.
Father also questioned whether, based upon Robert’s per-
formance in high school, he has the self motivation to main-
tain employment for any wage.

Additionally, if in the future, as a result of appropriate
training and education, Robert should become employable
and capable of self-support Father may petition to have his
support modified. Pa. R.C.P. 1910.19 authorizes Father to
have Robert’s support modified or terminated if there is a
“substantial change in circumstances.” Certainly, if Robert
becomes capable of self-sufficiency, that will qualify as a
substantial change in circumstance for the purposes of mod-
ifying or terminating Father’s support obligation.

BY THE COURT:
/s/Hertzberg, J.

In re: Appeal of Maronda Homes, Inc.
Planned Residential Development—Tentative Approval—

Lapse of Approval—Request for Waiver of Sidewalk

Requirement

1. Maronda Homes, Inc. applied for approval of a planned
residential development. Shortly thereafter the township
amended its planned residential development and subdivi-
sion ordinances and denied Maronda’s application because it
did not comply with the amendments.

2. Maronda objected because the amendments were not
pending when its application was filed. Maronda requested a
sidewalk waiver and the board granted the waiver. Maronda
then requested a meeting to finalize its plans but the board
adopted a resolution stating that Maronda’s plans had lapsed
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and requiring it to re-submit is application. The court found the
application had not lapsed because Maronda was not required
to proceed with its plans while an appeal was pending.

(Lynn E. MacBeth)

Nos. SA04-977 and SA06-548. In the Court of Common Pleas
of Allegheny County, Pennsylvania, Civil Division

James G. McLean for Maronda Homes, Inc.
Robert J. Garvin for Robinson Township Board of
Commissioners.

OPINION
James, J., October 4, 2006—This appeal arises from the

decision of the Board of Commissioners of Robinson
Township (“Board”) dealing with a tract of undeveloped land
in Robinson Township. In February of 2002 Maronda Homes
Inc. (“Maronda”) submitted an Application for Tentative
Approval for a Planned Residential Development (“PRD”)
for a plan known as the Grace Manor PRD (“Grace Manor”).
Grace Manor would consist of 60 townhouse units located
along Clever Road. The property is located in an R-4
Multiple Family Residential District. Shortly after Maronda
submitted its Application, the Township amended its PRD
and subdivision ordinances which negatively impacted
Maronda’s development plan. Maronda objected and argued
that the amendments should not apply to them because they
were not pending when their Application was filed. The
Township rejected their position and denied their
Application. Maronda appealed to this Court. This Court
remanded the issue to the Township finding that the amend-
ments adopted after Maronda submitted its Application
could not be applied to their Application. The Township
reviewed the Application and Maronda’s request for side-
walk waivers. Section 2403.A.5.J. of the Township Ordinance
requires construction of sidewalks along the entire length of
the property along Clever Road. Clever Road is at the bottom
of a very steep slope and none of the proposed units face
Clever Road. There are no other sidewalks on Clever Road
and installing them would cost more than $430,000. On
August 4, 2004, the Township Planning Commission voted to
grant all of Maronda’s requested waivers. On August 9, 2004,
the Board approved Maronda’s plans but denied their
request for the sidewalk waiver along Clever Road. Maronda
appealed that decision and it was filed at SA 04-977. While
that appeal was pending, in an attempt to resolve the appeal,
the Board reconsidered Maronda’s Application at a regular-
ly scheduled public meeting on February 13, 2006. At that
meeting, the Board voted to grant Maronda’s request to
waive the sidewalk requirement on Clever Road. Thereafter,
Maronda requested a meeting to finalize the plans for Grace
Manor. Before that meeting took place, Commissioner
Charles Marks, who had voted in favor of granting the waiv-
er, died.

At a meeting on May 8, 2006, the Board adopted
Resolution No. 6 of 2006. That Resolution declared that
Maronda’s plans had lapsed and they were required to
resubmit their Application. It is from that decision that
Maronda appeals at SA 06-548.

When the trial court takes no additional evidence, the
scope of its review is limited to determining whether the
Board committed an error of law, abused its discretion or
made findings not supported by substantial evidence. Mars

Area Residents v. Zoning Hearing Board, 529 A.2d 1198, 1199
(Pa.Cmwlth. 1987). Substantial evidence is such relevant
evidence as a reasonable mind might accept as adequate to
support a conclusion. Valley View Civic Association v. Zoning

Board of Adjustment, 462 A.2d 637 (Pa. 1983).
Resolution No. 6 of 2006 is null and void because

Maronda was not required to proceed with its plans or con-
struction while the 2004 Appeal was pending. Resolution No.
6 of 2006 stated that Maronda’s plans had lapsed and they
were required to resubmit their Application for final
approval. However, Pennsylvania law states that land devel-
opment applicants have the right to appeal a condition that
they believe is illegal or unacceptable. Bonner v. Upper

Makefield Township, 597 A.2d 196, 211-212 (Pa.Cmwlth.
1997). Maronda exercised this right and while its Appeal was
pending was not required to proceed.

On February 13, 2006, the Board granted Maronda’s
request to waive the sidewalk requirement on Clever Road.
The meeting was properly conducted and the vote was prop-
erly recorded. These facts are not in dispute. The death of
Commissioner Marks does not invalidate the action of the
Board. Based upon the foregoing, the denial of the
Application for failure to proceed while the Appeal was
pending is reversed. Robinson Township is ordered to pro-
ceed to process the plans for Grace Manor pursuant to the
waivers granted at the February 13, 2006 public meeting.

ORDER OF COURT
AND NOW, this 4th day of October, 2006, it is hereby

Ordered that the decision of the Board of Commissioners of
Robinson Township is reversed. Maronda Homes Inc. may
proceed with the plans as approved at the February 13, 2005
meeting.

BY THE COURT:
/s/James, J.
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Steven Addlespurger v. Julie Addlespurger
Discovery Subpoena—Subpoena to the Prothonotary for

Public Records Quashed

1. Husband’s subpoena directed to the Family Division
Court Administrator requesting public records in parties’
file was quashed on wife’s motion. The court noted that the
appeal was interlocutory.

2. Pursuant to Pa. R.C.P. 4003.1(a), the Court held that the
information requested was not relevant to the pending con-
tempt proceeding and that the discovery would not serve to
produce any other relevant information. The requested
records would not reflect on husband’s willfulness or inabil-
ity to comply with the support order.

3. Husband’s request was for public records which are
available to the public or which he already had from the
Prothonotary. It is not the purpose of discovery to require a
party to supply information readily available or under the
requesting party’s control. See: Boyle v. Steiman, 631 A.2d
1025 (Pa.Super. 1993).

(Hilary A. Spatz)

Steven Addlespurger, pro se.
Charles P. Voelker for Defendant/Wife.
No. FD 04-4718(003). In the Court of Common Pleas of
Allegheny County, Pennsylvania, Family Division.
Wecht, J., October 19, 2006.

Constance Preece v. Trevor Preece
Alimony—Modification Granted Pursuant to Parties’

Marriage Settlement Agreement—Retroactivity Granted to

Date Preceding Wife’s Filing—Husband’s Pension is not

Income for Support Purposes

1. Parties’ 2002 Marriage Settlement Agreement set
wife’s alimony award at $0.00 because at that time husband
was unemployed and receiving only a $500 monthly military
pension. The terms of the Agreement allowed wife to file for
modification upon a substantial change of circumstances.

2. The Hearing Officer granted wife’s petition for modifi-
cation and established alimony in the amount of $500.00 per
month. Because husband failed to notify wife that he had
secured full-time employment, the retroactive date of the
award was to husband’s employment in 2003, which preced-
ed wife’s filing date by two years.

3. The Court determined that husband’s net income was
limited to his net earnings from employment because the
pension was awarded to him in equitable distribution. The
Court determined that the Hearing Officer’s finding that
husband’s receipt of the pension allowed him to meet his
needs and to pay alimony, was an impermissible considera-
tion of the pension income, tantamount to a double dip.

4. The Court awarded wife monthly alimony in the
amount of $450.00, affirming the Hearing Officer’s findings
that wife’s unmet reasonable needs were $782 per month.

5. Wife, a teacher’s aide, was not imputed additional
income or earning capacity during summer months when
she did not work.

(Hilary A. Spatz)

Margie Hammer for Plaintiff/Wife.
Sandra MacPherson for Defendant/Husband.
No. FD 99-9867(002). In the Court of Common Pleas of
Allegheny County, Pennsylvania, Family Division.
Kaplan, J., October 3, 2006.

Karen L. Serbin v.
David N. Serbin

Effect of Appeal on Further Trial Court Proceedings

1. The wife was awarded 58% of the marital estate and 18
months of alimony, as well as $4,000 in counsel fees. She
appealed this decision arguing that a Motion to Stay the Trial
should have been granted as a result of a pending appeal on
the issue of child support and alimony pendente lite.

2. The trial court disagreed and relied upon Pa. R.A.P.
1701(c) finding that issues on appeal were limited in nature
and thus did not interfere with the determination of equi-
table distribution, alimony, and counsel fees. Although the
parties’ sources of income would be subject to review on
appeal, this was only one of many factors in the determina-
tion of equitable distribution and alimony. The trial court
determined that the issues were sufficiently separable and
ancillary to the equitable distribution proceeding and con-
cluded that the appeal of child support and alimony pen-

dente lite should not prohibit the trial court from proceeding
with the divorce and property distribution. No prejudice was
seen to fall on either party. The wife, who was the appellant,
had appealed primarily on the issue of child support while
the husband was the one who had raised issues of earnings
and earning capacities.

3. The wife also argued that the alimony award was too
short in duration and should have been allocated for tax pur-
poses. The trial court disagreed, finding the alimony award
to be quite generous, reasoning that the parties were young,
both being thirty-nine years of age, and the wife was educat-
ed and able to re-enter the workforce on a full time basis,
particularly since the parties shared custody of their chil-
dren equally.

4. The trial court also found that the value of the marital
residence should be determined as close to the date of trial
as possible with the fair rental value owing to the non-pos-
sessory spouse being offset by his share of the mortgage and
other obligations paid by the wife, who was in possession of
the residence.

5. The trial court limited its award in counsel fees to those
incurred in the prosecution of the economic claims and
denied counsel fees that were incurred as a result of custody
litigation. No dilatory, obdurate, or vexatious conduct was
found in the custody proceeding and, therefore, there was no
statutory basis for awarding counsel fees for custody.

(Christine Gale)

Joseph M. Wymard for Plaintiff/Wife.
Hilary A. Spatz for Defendant/Husband.

No. FD 04-7841-001. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Family Division.
Hertzberg, J., January 6, 2006.

C A P S U L E  S U M M A R I E S
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Frontier Leasing Corporation v.
Asif Shah, d/b/a Lillen’s Restaurant, et al.

and Sky Bank
Forum Selection Clause—Full Faith and Credit—

Jursidiction—Opening of Judgment

Petitioners seeking opening of default judgment did not
have contacts with Iowa, where judgment was obtained, suf-
ficient to confer jurisdiction. Nevertheless, the lease stated
that any suit on the lease may be filed in Des Moines, Polk
County, Iowa. This language constituted consent to jurisdic-
tion. While a forum selection clause may be unenforceable if
unreasonable because it seriously impairs plaintiff ’s ability
to pursue its cause of action, it is not unreasonable if it is
merely inconvenient or expensive.

(Lynn E. MacBeth)

No. GD 05-15240. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

George Pomper for Lillen’s Restaurant and Asif Shah.
Stephen S. Zubrow and Brian R. Elias for Frontier Leasing
Corporation.

OPINION
Horgos, J., December 4, 2006—Petitioners, Asif Shah,

d/b/a Lillen’s Restaurant and Asif Shah, individually, filed a
Petition for Rule to Show Cause Why Judgment Should Not
Be Stricken or Opened. Respondent is Frontier Leasing
Corporation (Frontier), the assignee of the original creditor.
Petitioners sought to open or strike a default judgment taken
against them in the Iowa District Court for Polk County on
March 25, 2005.

The action arose from the lease of an ATM machine to
Petitioners by Liberty Leasing Company, a business located
in West Des Moines, Iowa, which assigned its lease to
Respondent, Frontier. The lease named the lessee as Lillen’s
Restaurant and was signed by Asif A. Shah, Proprietor and
by Asif A. Shah, an individual as the guarantor. (Petition for
Rule to Show Cause Why Judgment Should Not Be Stricken
or Opened, Exhibit A).

The lease provides:

You agree that this Lease shall be performed by
lessee in Des Moines, Polk County, Iowa, and any
suit on this Lease shall be proper if filed in Des
Moines, Polk County, Iowa.

Id., Exhibit A at Paragraph 18.
Respondent filed an action in the Iowa District Court for

Polk County alleging breach of contract and breach of the
written guarantee. Asif Shah admits that he received notice
of the Complaint and the Notice of Default but failed to
respond or take any action. (Deposition of Asif Shah, March
15, 2006, pp. 61-62). A default judgment was entered in the
Iowa state court on March 25, 2005 and a certified record of
the judgment was transferred to the Allegheny County Court
of Common Pleas.

Petitioners first argue that the Iowa District Court for
Polk County lacked personal jurisdiction over Asif Shah as
sole proprietor and as the individual guarantor on the lease.
The general rule is that foreign judgments must be accorded
full faith and credit by a sister state under the United States
Constitution. However, the full faith and credit clause does
not require recognition of a judgment rendered by a sister
state without jurisdiction. Bancorp Group, Inc. v. Pirgos,

Inc., 744 A.2d 791, 792 (Pa.Super. 2000). Further, a judgment
may be attacked at any time for lack of jurisdiction. Id.

Petitioners argue that Asif Shah, as the sole proprietor of

Lillen’s Restaurant, and as an individual, did not consent to
the Iowa jurisdiction and did not have contacts with Iowa
sufficient to confer jurisdiction. Petitioners rely on Tandy

Computer Leasing v. DeMarco, 388 Pa.Super. 128, 564 A.2d
1299 (1989) where the Pennsylvania Superior Court held that
a provision in an agreement that the laws of a particular
forum are to govern disputes arising under the agreement is
not a consent to jurisdiction. Id., 564 A.2d at 1303.

Here, however, in addition to providing that the parties
agree that the lease shall be performed by lessee in Des
Moines, Polk County, Iowa, the lease specifically states that
“any suit on this lease shall be proper if filed in Des Moines,
Polk County, Iowa.” (Petition for Rule to Show Cause Why
Judgment Should Not Be Stricken or Opened, Exhibit A,
Paragraph 18). The effect of this language is more than an
agreement that the laws of Iowa govern the lease. By agree-
ing that suit on the lease was proper if filed in Iowa,
Petitioners consented to the jurisdiction of the Iowa court.
Unlike the parties in Tandy, supra, the parties here agreed in
advance of litigation to submit to the jurisdiction of the
courts of Iowa. The language of the lease is unambiguous
and the Iowa District Court for Polk County properly exer-
cised jurisdiction over Petitioners.

In the Statement of Matters Complained of on Appeal,
Petitioners further argue that enforcement of the forum
selection clause offends notions of due process by seriously
impairing Petitioner’s ability to pursue his defense in Iowa.
Petitioners argue that to require Asif Shah to travel to Iowa
to defend the suit would have been expensive and unfair
relying on Churchill Corp. v. Third Century, Inc., 396
Pa.Super. 314, 578 A.2d 532 (1990). In Churchill, the Superior
Court found a forum selection clause unreasonable because
its enforcement would “seriously impair plaintiff ’s ability to
pursue its cause of action.” Id., 578 A.2d at 536. The Court
explained that a forum selection clause is not unreasonable
if it makes enforcing the agreement merely inconvenient or
expensive. Id. Here, Petitioners fail to allege any other rea-
son besides inconvenience and expense which renders the
clause unreasonable and unenforceable. Moreover, the Court
in Churchill focused on the fact that no consideration was
received for the choice of forum clause. Here, no such asser-
tion is made by Petitioners. In short, Petitioners have not met
their burden of showing that the forum selection clause is
unreasonable and unenforceable.

Petitioners further aver that Asif Shah failed to read the rel-
evant provisions of the lease. It is long settled law, however, that
failure to read a contract does not serve as a basis to avoid the
contract. Estate of Brant, 463 Pa. 230, 344 A.2d 806, 809 (1975).

Petitioners’ remaining arguments to open or strike the
Iowa judgment are premised on the averment that there was
a complete defense to the underlying Complaint. This argu-
ment does not fall within the permissible grounds for deny-
ing a transferred foreign judgment full faith and credit. “A
transferred judgment cannot be stricken or opened simply
because the party seeking to open or strike can demonstrate
that he or she would have a valid defense to the action if
brought in Pennsylvania.” Tandy Computer Leasing v.

DeMarco, supra, 564 A.2d at 1302. Unlike a lack of personal
jurisdiction by the rendering court, the assertion that
Petitioners would have a valid defense to the action does not
destroy the full faith and credit obligation and form a basis
for refusing the Iowa judgment full faith and credit.

For the foregoing reasons, this Court properly refused to
open or strike the default judgment entered against
Petitioners in the Iowa District Court for Polk County.

BY THE COURT:
/s/Horgos, J.
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Cheryle Gault v.
James O’Connor, individually and

t/d/b/a Total Entertainment;
Miller Associates, Inc., t/d/b/a

Auggie’s Roadhouse; Steve Delcorso;
Louis H. Farmer; and Carolyn Farmer

Landlord—Tenant Action—Motion for Summary Judgment

1. Generally, a landlord out of possession of the premises
is not liable to patrons of the tenant for defects on the prem-
ises of which the tenant is aware.

2. An exception to the general rule cited above arises
where the public has permission to enter upon the leased
premises.

3. An employee of the tenant is a business visitor under
§322 of the Restatement (Second) of Torts and, therefore, is
not a member of the general public for whom the landlord
could be found liable for personal injuries.

(Joseph H. Bucci)

James C. Heneghan for Plaintiff.
George P. Kachulis for James O’Connor.
Charles Kirshner for Carolyn and Louis Farmer.
Michael F. Santicola for Miller Associates, Inc.
Robert N. Clarke for Steve Delcorso.

No. GD 03-012991. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

MEMORANDUM IN SUPPORT OF ORDER
Friedman, J., October 18, 2006—Plaintiff was injured in

the course of her employment at a bar/restaurant business
(Auggie’s Roadhouse) owned by Defendant Miller
Associates, Inc. (Tenant) who was a tenant of Defendants
Louis and Carolyn Farmer, hereinafter Landlords.
Defendant Delcorso was a disc jockey who had left his loud-
speakers, used during a previous engagement, in the loft
area of the bar. The band which had been engaged to play on
the night of the incident placed its loudspeakers on top of
Delcorso’s speakers. (The band is not a party to this case.)
Plaintiff was injured when speakers belonging to the band
fell from the loft onto her head.

Landlords filed a Motion for Summary Judgment based
on the general rule that a landlord out of possession is not
liable to patrons of the Tenant for defects on the premises of
which the Tenant is aware. The parties agree that there are
exceptions to this rule, one of which arises from permission
to the public to enter the subject premises.

Kobylinski v. Hipps, 359 Pa.Super. 549, 519 A.2d 488
(1986), is among the cases cited by Plaintiff for that propo-
sition. The Court in Kobylinski discusses the capacity of
the injured person and his or her relationship to the land-
lord. The Kobylinski Court emphasizes the importance of
the status of the person injured at the time he or she
entered upon the land, citing §322 of the Restatement
(Second) of Torts:

§322. Invitee Defined.

(1) An invitee is either a public invitee or a busi-
ness visitor.

(2) A public invitee is a person who is invited to
enter or remain on land as a member of the public
for a purpose for which the land is held open to the
public.

(3) A business visitor is a person who is invited to
enter or remain on land for a purpose directly or
indirectly connected with business dealings with
the possessor of the land.

The exception upon which Plaintiff relies clearly does not
apply to her. In Kobylinski, the injured person was a “social

guest” (emphasis in original), not a member of the general
public. In the instant case, Ms. Gault herself was not on the
premises as a “public invitee,” i.e., member of the general
public, when she was injured. Rather she was a “business
visitor,” an employee of the tenant.1 As such, the Landlords,
being out of possession, had no duty to her.

Landlord’s Motion for Summary Judgment must be
granted. See Order of Court filed herewith.

BY THE COURT:
/s/Friedman, J.

DATED: October 18, 2006

ORDER OF COURT
AND NOW, to-wit, this 18th day of October, 2006, it is

hereby ORDERED that the Motion for Summary Judgment
of Defendants Louis H. Farmer and Carolyn Farmer is
GRANTED, for the reasons set forth in the accompanying
Memorandum in Support of Order.

BY THE COURT:
/s/Friedman, J.

1 In fact, Plaintiff ’s attorney admits that Plaintiff is a busi-
ness invitee. See Plaintiff ’s Supplemental Brief Regarding
Defendants’ Leasing For Purposes Involving Admission of
the Public, page 3.

Commonwealth of Pennsylvania v.
Joseph Howell, Jr.

Ineffective Assistance of Counsel

l. To overcome the presumption of effectiveness of coun-
sel, petitioner must show by a preponderance of the evi-
dence that counsel’s ineffectiveness so undermined the
truth-determining process that no reasonable adjudication of
guilt or innocence could have taken place. This requires the
petitioner to show: (1) that the claim is of arguable merit; (2)
that counsel had no reasonable strategic basis for his or her
action or inaction; and (3) that, but for the errors and omis-
sions of counsel, there is a reasonable probability that the
outcome of the proceeding would have been different.

2. Court vacated illegal sentence where Court sentenced
defendant for Robbery conviction which formed the basis for
the conviction for Second Degree Murder (felony murder).
Sentence imposed on Robbery conviction should be vacated.

(Joseph H. Bucci)

Michael W. Streily for the Commonwealth.
Robert A. Crisanti for Defendant.

No. CC 200211830 and 200213879. In the Court of Common
Pleas of Allegheny County, Pennsylvania, Criminal Division.

OPINION
O’Toole, J., October 18, 2006—The Defendant, Joseph

Howell, Jr., was charged with Homicide, 18 Pa.C.S.A. §2501,
Robbery, 18 Pa.C.S.A. §3701, Aggravated Assault, 18
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Pa.C.S.A. §2702, Unlawful Restraint, 18 Pa.C.S.A. §2902, and
Criminal Conspiracy, 18 Pa.C.S.A. §903. On January 21, 2004,
the Defendant appeared before the Court for a jury trial. On
January 26, 2004, the jury found the Defendant guilty of
Second Degree Murder, Robbery, Unlawful Restraint, and
Criminal Conspiracy.

On March 24, 2004, the Defendant was sentenced to serve
a period of incarceration of his natural life, plus a consecu-
tive period of incarceration of not less than ten (10) years
nor more than twenty (20) years.

A direct appeal was filed. On June 29, 2005, the Superior
Court affirmed the judgment of sentence in a Memorandum
Opinion. A subsequent Petition for Allowance of Appeal was
denied by the Supreme Court on December 5, 2005.

On January 31, 2006, the Defendant filed a Petition under
the Post Conviction Relief Act. Counsel was appointed and
an Amended Petition was filed alleging ineffective assis-
tance of counsel. The Commonwealth filed an Answer. On
June 28, 2006, an Order of Court was issued dismissing the
Defendant’s Petition without a hearing.

As appointed counsel did not receive a copy of this
Court’s June 28, 2006 Order of Court in time to file a timely
Notice of Appeal, the Defendant’s appellate rights were rein-
stated in an Order of Court dated August 25, 2006. This
appeal follows.

On appeal, the Defendant alleges that trial counsel ren-
dered ineffective assistance in failing to object to the Court’s
instruction to the jury that the commission of a robbery will
form the basis for malice and in failing to object to the impo-
sition of an illegal sentence.

Our Supreme Court, in Commonwealth v. Kimball, 724
A.2d 326, 333 (Pa. 1999), set forth the standard to be used in
assessing a claim of ineffective assistance of counsel in the
context of a PCRA Petition as follows:

The petitioner must still show, by a preponderance
of the evidence, ineffective assistance of counsel
which, in the circumstances of the particular case,
so undermined the truth-determining process that
no reasonable adjudication of guilt or innocence
could have taken place. This requires the petition-
er to show: (1) that the claim is of arguable merit;
(2) that counsel had no reasonable strategic basis
for his or her action or inaction; and (3) that, but for
the errors and omissions of counsel, there is a rea-
sonable probability that the outcome of the pro-
ceeding would have been different.

If Petitioner fails to meet one of the three prongs of the test,
he has not overcome the presumption of effectiveness of
counsel and an evidentiary hearing is not required. Id. The
Defendant’s first claim of ineffective assistance concerns
counsel’s failure to object to the jury instruction that the
commission of a robbery shall form the basis for malice.
Initially, the Court notes its agreement with the
Commonwealth that appointed counsel has failed to proper-
ly plead this argument in that the allegation is contained in a
single paragraph without elaboration or citation to authority.
In any event, the Court’s review of the entire charge of the
court, including this instruction, convinces the Court that the
instructions were adequate, accurate and clear, as is
required. See, Commonwealth v. Rizzuto, 777 A.2d 1069 (Pa.
2001). Accordingly, this allegation is rejected.

The Defendant’s second claim of ineffective assistance
concerns counsel’s failure to object to the Court’s imposition
of an illegal sentence. After reviewing this claim further, it
appears to the Court that the Defendant is correct and the
sentence imposed is illegal, in that the Court sentenced the
Defendant for the Robbery conviction, which formed the

basis for the conviction for Second Degree Murder (felony
murder). As such, the sentence imposed on the Robbery con-
viction should be vacated.

For the foregoing reasons, the Court finds that the
Defendant’s PCRA Petition was properly dismissed; howev-
er, the sentence imposed for Robbery should be vacated.

BY THE COURT:
/s/O’Toole, J.

Ora Lee Carroll and Phillip Martin v.
Twanda Carlisle

Pittsburgh Home Rule Charter—Petition for Impeachment

—Exclusivity of the Pennsylvania Constitution

1. Sections 806 and 807 of the Pittsburgh Home Rule
Charter set forth the procedure to be followed for the
removal of an elected public official or officer through an
impeachment proceeding.

2. Pursuant to Article IX, Section 2 of the Pennsylvania
Constitution, a municipality that has adopted a home rule
charter may only exercise those powers and perform those
functions not denied by the Constitution.

3. Pursuant to Article VI, Section 4 of the Pennsylvania
Constitution, the House of Representatives has the sole
power to impeach.

4. Where the Pennsylvania Constitution expressly pro-
vides a method for accomplishing a particular purpose or
procedure, that method is exclusive and any conflicting pro-
visions in a home rule charter are unconstitutional.

(Joseph H. Bucci)

Ora Lee Carroll, pro se.

No. GD 06-014128. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

MEMORANDUM
James, J., September 14, 2006—A Petition for the

Impeachment of Twanda Carlisle, Council Member of the
9th Council District of the City of Pittsburgh has been filed
pursuant to the City’s Home Rule Charter, Sections 806 and
807. The Petition was filed on June 20, 2006 and the
Respondent Carlisle has still not filed an answer. However,
since it appears that this court lacks jurisdiction of the sub-
ject matter, I am prepared to decide this case now pursuant
to Rule 1032 of the Pennsylvania Rules of Civil Procedure.

Section 806 of the Pittsburgh Home Rule Charter:

Grounds for Removal–Impeachment.

Every elected official or officer pursuant to
impeachment proceedings may be impeached,
suspended or removed from office in the event
of mental incapacity, incompetence, neglect of
duty, malfeasance, mismanagement or for any
corrupt act or practice.

Section 807 of the Pittsburgh Home Rule Charter:

Impeachment Proceeding.

Impeachment proceedings may be initiated by
presentation of a written petition to the Court
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of Common Pleas signed by at least twenty
qualified electors who reside in the City. If in
the opinion of the court, reasonable grounds
are set forth in the petition, the court shall
appoint a citizen investigating committee to
make a written report to the court. If the com-
mittee reports the charges well founded, coun-
cil shall sit as a court and the president judge
of the Court of Common Pleas shall preside.
Except in cases where the city solicitor or the
mayor is accused, the city solicitor shall act as
prosecuting attorney. If the City solicitor or the
Mayor is accused, or the city solicitor is unable
to serve as prosecuting attorney, the solicitor
for the controller shall act as prosecuting
attorney. The decision shall be filed in the
Court of Common Pleas. If the accused is
found guilty of any charge specified, the court
shall enter an appropriate judgment and
declare the accused’s office vacant.

The Pennsylvania Constitution, Article IX, Section
2 provides in part:

A municipality which has adopted a home rule
charter may exercise any power and perform
any function not denied by the Constitution, by
its home rule charter or the General Assembly
at any time.

The Pennsylvania Constitution, further provides at
Article VI, Sections 4 and 7 that:

Section 4. Power of impeachment.

The House of Representatives shall have the
sole power of impeachment.

Section 7 states:

All civil officers elected by the people shall be
removed by the Governor for reasonable cause
after due notice and full hearing, on the address
of the Senate.

No principle is more firmly imbedded in our law that
when the Constitution expressly provides a single method
for accomplishing a particular purpose that method is exclu-
sive. Citizens Committee to Recall Rizzo v. Board of Election,

367 A.2d 232, 249 (Pa. 1976). Since Article VI, Section 4 gives
the House of Representatives the sole power to impeach,
that method is exclusive and Home Rule Charter Sections
806 and 807 are unconstitutional.

The Petition for Impeachment of Twanda Carlisle,
Council Member of the 9th Council District is dismissed.

ORDER OF COURT
AND NOW, this 14th day of September, 2006, it is

ORDERED that the Impeachment of Twanda Carlisle,
Council Member of the 9th Council District of the City of
Pittsburgh, is dismissed.

BY THE COURT:
/s/James, J.
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Cindy Ross, Executrix of the Estates of Betty L. Caton
and William Caton v. Nicholas Bircher, M.D.

Court: Common Pleas
Case Number: GD 99-006875
Jury Verdict: For Defendant
Date of Verdict: 9/13/06
Judge: Scanlon
Pltf ’s Atty: Alan H. Perer and Carlyle J. Engel
Def’s Atty: George Kachulis
Type of Case: Medical Malpractice
Experts: Plaintiff(s): Mitchel B. Sosis, M.S., M.D.,

Ph.D. (anesthesiologist) (Lafayette Hill, PA)
Defendant(s): Kenneth J. Tuman, M.D.
(anesthesiologist) (Chicago, IL);  Paul E.
Collier, M.D. (vascular surgeon)

Remarks: Plaintiff-wife underwent a pancreaticoduodenec-
tomy or Whipple procedure during which her right femoral
artery was punctured resulting in post-operatively compro-
mised circulation. Plaintiff-wife then had to have her right
leg amputated above the knee. Plaintiffs filed this lawsuit
alleging Defendant doctor, the anesthesiologist, inserted a
right femoral artery catheter but failed to check its place-
ment despite his admitted difficulty in placing the catheter,
that he failed to check on the adequacy of circulation to the
limb during the surgery, and failed afterward to monitor the
leg for signs of inadequate circulation. In addition Plaintiffs
alleged the use of the catheter was an unnecessarily invasive
mode of monitoring. Defendant maintained he did not devi-
ate from the standard of care by using the femoral artery
catheter, that loss of a limb is an accepted risk of the proce-
dure in placing a femoral artery catheter, and it was an
appropriate monitoring method given that Plaintiff-wife was
a dialysis-dependant patient with end-stage renal disease.
The jury found Defendant doctor did not deviate from the
standard of care.

Creative Metal Fabricators v.
A.G. Cullen Construction, Inc. and St. Paul Fire and

Marine Insurance Company

Court: Common Pleas
Case Number: GD 04-028867
Jury Verdict: For Cullen Construction on its counter-

claim against Plaintiff in the amount of
$32,600.00

Date of Verdict: 9/25/06
Judge: Colville
Pltf ’s Atty: Timothy J. Kidd
Def’s Atty: Richard D. Kalson
Type of Case: Contract
Remarks: Plaintiff and Defendant Cullen entered into a con-
tract requiring Plaintiff to supply window security screens
for a new school. Plaintiff filed a breach of contract action
against Defendant Cullen and against its insurance company
which had issued a performance bond on the project.
Plaintiff claimed it performed the work as agreed but
Defendant did not pay for the work performed. Defendant
Cullen filed a counterclaim, alleging that Plaintiff had
attempted to modify the terms of the agreement during the
performance of the work thereby reducing Plaintiff ’s obliga-
tions to Defendant without consideration. The jury found in
favor of Defendant on its counterclaim.

Linda J. Greb and Donald C. Greb, her husband v.
Frank Delach

Court: Common Pleas
Case Number: GD 05-010509
Jury Verdict: For Defendant
Date of Verdict: 9/13/06
Judge: O’Brien
Pltf ’s Atty: Charles A. Merchant
Def’s Atty: Mark J. Golen
Type of Case: Motor Vehicle
Experts: Plaintiff(s): Gin-Ming Hsu, M.D. (Pain

Management); Raymond C. Wisniewski, D.C.
Defendant(s): Howard J. Senter, M.D.

Remarks: Plaintiff-wife and Defendant were traveling in
opposing directions when their vehicles collided, causing sig-
nificant damage to both vehicles. Plaintiffs filed this lawsuit
alleging the Defendant had crossed the center line causing
Plaintiff-wife to sustain damages including neck and back
injuries, radiculopathy, a foot injury and headaches.
Defendant, an elderly man, could not recall how the collision
occurred. This case was transferred from civil division to
arbitration. The panel ruled in favor of Defendant. Plaintiff
appealed and the parties stipulated to a limitation of damages
pursuant to Rule 1311. Defendant’s medical expert opined in
his report that Plaintiff wife suffered a cervical and lumbar
sprain and strain and further stated there was no evidence of
symptom magnification or malingering. Plaintiff claimed
damages including out-of-pocket medical expenses of
$2,150.00. The jury found the Defendant was not negligent.

Jacqueline M. Opferman v. City of Pittsburgh and
Equitable Resources, Inc., d/b/a Equitable Gas

Court: Common Pleas
Case Number: GD 04-009027
Jury Verdict: For Plaintiffs—100% against Defendant

City of Pittsburgh
Date of Verdict: 9/29/06
Judge: Folino
Pltf ’s Atty: Richard G. Talarico; Robert B. Woomer
Def’s Atty: Lawrence H. Baumiller (City of Pittsburgh);

Patrick K. Cavanaugh (Equitable)
Type of Case: Negligence
Experts: Plaintiff(s): Thomas D. Kramer, M.D.

Defendant(s): Jeffrey N. Kann, M.D.
Remarks: Plaintiff alleged she tripped and fell on a City
roadway due to a depression in the pavement. Plaintiff
claimed the depression in the pavement occurred after
Defendant Equitable dug a hole in roadway then patched it
in a negligent manner. Plaintiff sustained fractures to the
elbow and the ankle in the fall and claimed damages includ-
ing wage loss and medical expenses. Defendant City of
Pittsburgh maintained it had no record of issuing any permit
for work in the area where Plaintiff fell and Defendant
Equitable also claimed it had no record of doing work in that
area. Defendants further argued the hazard was an open and
obvious one that Plaintiff should have appreciated because
she fell in broad daylight and the depression in the pavement
was in the middle of the road. The jury found for the Plaintiff
and against Defendant City of Pittsburgh in the amount of
$21,696.00 for past and future medical bills and past lost
earnings and found Plaintiff 25% contributorily negligent.

J U R Y  V E R D I C T S
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Joanne Rocco and Herbert Rocco v.
Allegheny Ophthalmic & Orbital Associates, P.C.

and Thierry Vierstraeten, M.D.

Court: Common Pleas
Case Number: GD 03-009774
Jury Verdict: For Defendants
Date of Verdict: 9/26/06
Judge: Scanlon
Pltf ’s Atty: Victor H. Pribanic
Def’s Atty: M. Brian O’Connor
Type of Case: Medical Malpractice
Experts: Plaintiff(s): Philip A. Shelton, M.D. (Tarpon

Springs, FL); Darren L. Hoover, M.D.
Defendant(s): Thomas R. Friberg, M.D.

Remarks: Plaintiff-wife sought treatment from Defendant
doctor due to a detached retina. Defendant doctor performed
a surgical procedure to secure the retina with a scleral buck-
le. Thereafter Plaintiff-wife experienced persistent pain,
blurred vision, and a drooping eyelid. Defendant doctor sent
her to an optometrist who diagnosed entrapment of the ocu-
lomotor nerve and returned her to Defendant doctor’s care.
Plaintiffs alleged the Defendant doctor performed the proce-
dure negligently and failed to diagnose the nerve entrap-
ment in follow-up causing her to suffer permanent vision
loss, vertigo, and chronic pain. Plaintiffs also alleged lost
wages and medical specials. Defendants contended that the
symptoms suffered by Plaintiff-wife were risks of the proce-
dure, not uncommon and could occur absent negligence. The
jury found the Defendant doctor did not deviate from the
standard of care.

Kathleen Sporcic v. James H. Deyak

Court: Common Pleas
Case Number: GD 05-009109
Jury Verdict: For Defendant
Date of Verdict: 9/6/06
Judge: Hertzberg
Pltf ’s Atty: William W. Guthrie
Def’s Atty: Paul E. Pongrace, III
Type of Case: Motor Vehicle
Experts: Plaintiff(s): Jon A. Levy, M.D.; John Kaye,

C.P.A., C.F.E., C.V.A. (economic loss)
Defendant(s): Victor J. Thomas, M.D.

Remarks: Plaintiff ’s vehicle was struck by Defendant’s when
Defendant entered the roadway from a parking lot and into
Plaintiff ’s path. Plaintiff alleged in the lawsuit that as the
result of Defendant’s negligence, she sustained injuries to the
cervical and lumbar spine and developed lower extremity
radiculopathy. Defendant denied liability and maintained
Plaintiff ’s symptoms were caused by degenerative changes
and not by the motor vehicle collision. Defendant’s medical
expert opined the Plaintiff suffered cervical and lumbar
strains which had resolved and that any lingering symptoms
were not caused by the collision. The jury found Defendant
was negligent in causing the collision but that his negligence
was not the cause of Plaintiff ’s injuries.

Fagan v. USX/G.A.P.
Pollution & Environmental Control, Inc.

Court: Common Pleas
Case Number: GD 04-023930
Jury Verdict: For Plaintiff—$852,500.00—

50%-USX; 50%-G.A.P.
Date of Verdict: 9/13/06
Judge: Hertzberg
Pltf ’s Atty: Edward J. Balzarini, Jr. and

Michael Balzarini
Def’s Atty: J. Eric Barchiesi
Type of Case: Premises Liability
Experts: Plaintiff(s): Peter C. Gerszten, M.D.

Defendant(s): Paul A. Liefeld, M.D.
Remarks: Plaintiff was working for an industrial cleaning
company in the U.S. Steel Irvin Works. Plaintiff alleged that
while carrying a section of pipe, he attempted to step over an
opening in a catwalk, but lost his balance on a piece of loose
sheet metal on the catwalk and fell backwards into the open-
ing. Plaintiff sustained a low back injury. Diagnosis was
either a herniated or bulging disc. There were no witnesses
to the plaintiff ’s fall. Defendants questioned whether the fall
had occurred, and argued that if the plaintiff did fall as he
was stepping over an opening in the catwalk then he was
negligent because the opening was “open and obvious.” The
jury found U.S. Steel to be 50% at fault and G.A.P. Pollution
& Environmental to also be 50% at fault, and did not find the
plaintiff at fault.

Cheryl Lucas v.
Allegheny General Hospital and

M. Lance Weaver, M.D.

Court: Common Pleas
Case Number: GD 02-017060
Jury Verdict: For Defendants
Date of Verdict: 11/10/05
Judge: Horgos
Pltf ’s Atty: Christina K. Hurnyak
Def’s Atty: Paula L. Hooper and Paul K. Vey
Type of Case: Medical Malpractice
Experts: Plaintiff(s): Showri Palepu, M.D.;

Barry Green, M.D.
Defendant(s): Dr. Anthony Udekwu and
Dr. M. Lance Weaver

Remarks: Plaintiff claimed that defendant surgeon know-
ingly altered the course of treatment during final surgery
without her consent, and as a result she has experienced
adverse side effects caused by the surgeon’s errors.
Defendant claimed that the cause of Plaintiff ’s pain and suf-
fering was not the result of the decision made during the
course of surgery.

Kimberly Ann Janocha v.
Stephen Grivnow

Court: Common Pleas
Case Number: GD 02-023928
Jury Verdict: For Plaintiffs in the amount of $9,900.00.
Date of Verdict: 2/9/06
Judge: Horgos
Pltf ’s Atty: Michael C. George
Def’s Atty: Michael C. Maselli
Type of Case: Motor Vehicle Accident
Remarks: Plaintiffs vehicle was rear-ended by Defendant,
causing damage to both vehicles and severe bodily injuries
to Plaintiff.
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U.S. Underwriters Insurance Co. v.
Dholu, Inc. d/b/a Gladd Tower Motor Inn,

Saddeh Jabr, and William Walsh,
Wings Suds and Spuds, Inc., and the

Wicked Witches’ Dam View Hotel, Inc.
and t/a Wicked Witches’ and

Puddles of Smallman Street, Inc., and
t/a Whiskey Dick’s Saloon, and RSG, Inc.,

and t/a Roland’s Restaurant and
Dingbats I Associates, and t/a Dingbats

Insurance Policy—Misrepresentation—Remedy of

Rescission—Nanty-Glo Rule

1. Insured’s fraud in obtaining liquor liability policy enti-
tles insurer to common law remedy of rescission.

2. To rescind a policy, insurer must establish that: (1) the
applicant made a false statement; (2) the false statement was
on a subject material to the risk to be insured against; and
(3) the applicant knew that the statement was untrue or
made in bad faith.

3. Insured’s misrepresentation on application for liquor
liability policy that he had not been cited by the Liquor
Control Commission when he had received four citations
constituted material misrepresentation affecting risk
assumed by insurer.

4. Where moving party relies on the liquor license appli-
cation and the underwriting policy, there is no violation of
the Nanty-Glo rule’s prohibition against granting summary
judgment based exclusively upon oral testimony.

(Joan Shoemaker)

John B. Cromer for Plaintiff.
Michael J. Yurcheshen for Dholu, Inc.
John F. Becker for William Walsh.
David Rosenburg for Saddeh Jabr.
Wing’s Suds & Spuds, Inc., Additional Defendant, pro se.

Wicked Witches’ Dam View Hotel, Inc., Additional
Defendant, pro se.

Puddles of Smallman Street, Inc., Additional Defendant, pro se.

RSG, Inc., Additional Defendant, pro se.

Dingbats I Associates, Additional Defendant, pro se.

No. GD 05-1839. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Civil Division.

OPINION
Folino, J., October 26, 2006—This is a declaratory judg-

ment action filed by U.S. Underwriters Insurance Co. (“U.S.
Underwriters”) against its insured, Dholu, Inc. d/b/a Glass
Tower Motor Inn (“Dholu, Inc.”). U.S. Underwriters asks
this Court to rescind certain insurance policies on the basis
of false declarations made by Dholu, Inc. in the application
process. U.S. Underwriters further asks this Court to deter-
mine that it does not owe Dholu, Inc. any coverage obliga-
tions—including defense or indemnity—in an underlying
dram shop action that has been filed against Dholu, Inc. The
subject of this opinion is this Court’s order of August 23,
2006, granting U.S. Underwriters’ motion for summary
judgment.

I.
On November 26, 2001, Bulabel L. Patel, a corporate offi-

cer of Dholu, Inc., signed a Liquor Liability Application,
answering “no” to the following question: “Within the past
five years has the applicant been cited by the Liquor Control
Commission?” (Am. Compl. Ex. A at 2.) Immediately above
the signature line is the following notice:

NOTICE TO THE APPLICANT

WARRANTIES:

I/WE WARRANT THAT THE INFORMATION
CONTAINED HEREIN IS TRUE AND THAT IT
SHALL BE THE BASIS OF THE POLICY OF
INSURANCE AND DEEMED INCORPORATED
THEREIN, SHOULD THE COMPANY EVIDENCE
ITS ACCEPTANCE OF THIS APPLICATION BY
ISSUANCE OF A POLICY. I/WE AGREE THAT
SUCH A POLICY SHALL BE NULL AND VOID IF
SUCH INFORMATION IS FALSE, OR MISLEAD-
ING, OR WOULD MATERIALLY AFFECT ACCEP-
TANCE OF THE RISK BY THE COMPANY.

(Am. Compl. Ex. A at 2.)

On December 13, 2002, Bulabel L. Patel signed a second
Liquor Liability Application, again answering “no” to the
question “Within the past five years has the applicant been
cited by the Liquor Control Commission?” (Am. Compl. Ex.
C at 2.) Immediately above his signature was the same notice
set forth above.

Upon receipt of these applications, U.S. Underwriters
issued policies CL3048347 (providing coverage from
November 26, 2001 to November 26, 2002) and CL3060318
(providing coverage from December 13, 2002 to December
13, 2003).

On October 21, 2004, Dholu, Inc. was named as a defen-
dant in a dram shop case filed by William Walsh in the
Allegheny County Court of Common Pleas, docketed at
GD0424646 (the “Walsh lawsuit”). In the Walsh lawsuit, the
plaintiff claimed that Dholu, Inc. had served a visibly intox-
icated person who, as a pedestrian, was later struck by a
motor vehicle and suffered serious injuries. In the course of
investigating that lawsuit, U.S. Underwriters learned that
prior to its making the representation on the subject applica-
tions for liquor liability insurance, Dholu, Inc. had in fact
been cited by the Pennsylvania Liquor Control Board on
three occasions prior to submitting the first Liquor Liability
Application, to wit:

Citation No. 99-0952. Fine $450.00. Waiver of hearing.

1. Illegal gambling (machines). May 14 and 23,
1999.

Citation No. 00-1858. Fine $300.00 Waiver of
hearing.

1. Failed to require patrons to vacate the prem-
ises not later than one-half hour after the
required time. June 25, 2000.

2. Permitted patrons to possess and/or remove
alcoholic beverages after 2:30 a.m. June 25,
2000.

Citation No. 01-1274. Fine $550.00 and one day sus-
pension.

Waiver of hearing.

1. The licensed corporation was not the only one
pecuniarily interested in the operation of the
licensed business.

August 1, 2000 to January 25, 2001.
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(Am. Compl. Ex. I at 3-4.) Prior to submitting the second
application for insurance, Dholu, Inc. received another cita-
tion, marked as No. 02-1081. (Am. Compl. Ex. I.)

U.S. Underwriters thereafter brought the within action
asking this Court to rescind the policies and to declare
that it has no duty of coverage to Dholu, Inc. in the Walsh
lawsuit.

II.
Insurers may avail themselves of the common law reme-

dy of rescission upon discovering that an insurance policy
was fraudulently obtained. Metropolitan Prop. & Liability

Ins. Co. v. Ins. Comm’r of Pennsylvania (Edgar Miller), 525
Pa. 306, 580 A.2d 300 (1990). An insurance company must
establish the following factors in order to be entitled to
rescind a policy: (1) that the applicant made a false state-
ment; (2) that the false statement was on a subject material
to the risk to be insured against; and (3) that the applicant
knew that the statement was untrue or made in bad faith.
A.G. Allebach, Inc. v. Hurley, 373 Pa.Super. 41, 52, 540 A.2d
289, 294 (1988); Allstate Ins. Co. v. Stinger, 400 Pa. 533, 537,
163 A.2d 74, 78 (1960).

The undisputed evidence clearly satisfies the first ele-
ment—that the applicant made a false statement. Both
Liquor Liability Applications clearly indicate that Dholu,
Inc. had not been cited by the Liquor Control Board within
the previous five years. No party contests the fact that
Dholu, Inc. had in fact been cited by the Liquor Control
Board on numerous occasions during this period.

William Walsh (the plaintiff in the underlying lawsuit)
argues, however, that Dholu, Inc. never made a misrepre-
sentation. He argues that while completing the first
Liquor Liability Application, Bulabel Patel disclosed to
the insurance agent that a “bar management company”
provided him with certain figures regarding food and bev-
erage profits. As it is a violation for any person or entity
other than a liquor licensee to have a pecuniary interest in
the business, 47 P.S. §4-404, Walsh argues that Mr. Patel
effectively put U.S. Underwriters on notice that Dholu,
Inc. was committing violations of the Liquor Code. Walsh
also submits that Mr. Patel was not asked any questions
when filling out the second Liquor Liability Application,
and that the insurance agent filled out this second appli-
cation himself.

Defendants’ arguments (Dholu, Inc. joined in Walsh’s
opposition to U.S. Underwriters’ motion for summary judg-
ment) are without merit. Regardless of whether Mr. Patel
orally disclosed that a bar management company had a
pecuniary interest in the operation, Mr. Patel made sepa-
rate, written representations in the Liquor Liability
Applications. On both of these applications, the question
“Within the past five years has the applicant been cited by
the Liquor Control Commission?” was answered “no.”
Above the signature lines on both applications, a warranty
read in part: “I warrant that the information contained here-
in is true and that it shall be the basis of the policy of insur-
ance….” Regardless of who filled out the applications and
regardless of what was said during the course of filling out
the applications, Mr. Patel, as President of Dholu, Inc.,
signed his name to the application. Even if he did not check
the “no” box, he adopted the answers to each question in the
application by signing his name and warranting that the
information was true. See Am. Franklin Life Ins. Co. v.

Galati, 776 F. Supp. 1054, 1061 (E.D. Pa. 1991). Thus, Dholu,
Inc., through its president, Mr. Patel, made false statements
to U.S. Underwriters.

U.S. Underwriters also satisfied the second element for
rescission of the policy, namely, that the false statement

related to a subject material to the risk being insured
against. A misrepresented fact is material if, had it been dis-
closed to an insurer, it would have caused the insurer to
refuse the risk altogether or demand a higher premium. New

York Life Ins. Co. v. Johnson, 923 F.2d 279, 281 (3d Cir. 1991)
(citing McCaffrey v. Knights & Ladies of Columbia, 213 Pa.
609, 63 A. 189 (1906)). The materiality of a statement goes to
the risk being assumed, not to the loss incurred. Shafer v.

John Hancock Mut. Life Ins. Co., 410 Pa. 394, 400, 189 A.2d
234, 237 (1963).

Here, the information provided on the Liquor Liability
Applications served as the basis for the policies of insurance.
The “Notice to Applicant” above the signature line advised
Mr. Patel of this. The notice further stated that the insurance
policies “shall be null and void if such information is false,
or misleading, or would materially affect the acceptance of
the risk by the company.” U.S. Underwriters’ underwriting
guidelines provide that “[a]ny risk with more than 2 cita-
tions or violations at one location within the past 5 years
should be declined or nonrenewed.” (Am. Comp. Ex. K.) A
letter from Ann Marie Lacey, a certified property casualty
underwriter, to Dholu, Inc., made clear that U.S.
Underwriters would have refused both policies under its
underwriting guidelines in effect at the time had Mr. Patel
truthfully answered the questions relating to Liquor Control
Board citations. (Am. Compl. Ex. J.)

Defendants object to the use of Ms. Lacey’s letter to
support U.S. Underwriters’ motion for summary judgment
under the Nanty-Glo rule. However, the general rule flow-
ing from Borough of Nanty-Glo v. American Surety Co., 309
Pa. 236, 163 A. 532 (1932), merely holds that “summary
judgment may not be had where the moving party relies
exclusively upon oral testimony, either through testimoni-
al affidavits or deposition testimony, to establish the
absence of a general issue of material fact.” Garcia v.

Savage, 402 Pa.Super. 324, 330, 586 A.2d 1375, 1378 (1991)
(emphasis added). U.S. Underwriters has not relied exclu-

sively upon oral testimony to support its motion for sum-
mary judgment. Here, the “Notice to the Applicant” above
the signature line of the Liquor License Applications and
the underwriting policy expressing that coverage should
be denied or nonrenewed if an applicant received more
than two citations within the previous five years are suffi-
cient to establish the materiality of Mr. Patel’s misrepre-
sentations. As Ms. Lacey’s letter is not an affidavit—
despite all parties’ treatment of it as such—under the
definition in Pa. R.C.P. 76,1 it cannot properly be consid-
ered (and was not relied upon) by this Court in resolving
Plaintiff ’s motion for summary judgment. Pa. R.C.P.
1035.1 (defining a “record” to include pleadings, deposi-
tions, answers to interrogatories, admissions, affidavits,
and reports signed by expert witnesses); Washington v.

Baxter, 553 Pa. 434, 438, 719 A.2d 733, 735 n.4 (1998).
Without reliance on the letter and merely on the basis of
the “Notice to the Applicant” and the underwriting poli-
cies, it is sufficiently clear that Mr. Patel’s false statements
on the applications were material.

The final element required for U.S. Underwriters to
rescind the policies is knowledge or bad faith. Defendants
do not refute U.S. Underwriters’ assertion that requests for
admissions directed to Dholu, Inc. were unanswered,
thereby establishing that Dholu, Inc. knew of the Liquor
Control Board citations at the time of the signing of the
insurance applications and that Mr. Patel knew that his
response to the citations question was inaccurate.
Moreover, given that the four citations occurred between
1999 and 2002—shortly before Dholu, Inc. applied for
liquor liability insurance—bad faith may be inferred as a
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matter of law. See Grimes v. Prudential Ins. Co., 401
Pa.Super. 245, 249, 585 A.2d 29, 31 (1991). As U.S.
Underwriters has successfully proven each of the elements
required to rescind an insurance policy, it is entitled to
such relief as a matter of law.

III.
Defendants have raised several other arguments in an

attempt to defeat U.S. Underwriters’ motion for summary
judgment. Defendants first argue that the policy is vague
and ambiguous because it fails to mention the word “rescis-
sion” in the policy. Rather, the policy uses the term “cancel-
lation from inception.” This argument fails for two reasons:
First, the relief sought by U.S. Underwriters is a common
law remedy, not a contractually-based one. Thus, any ambi-
guity in the policy would be irrelevant, as U.S. Underwriters
is not seeking to rescind the policy pursuant to a provision in
the policy. Second, it seems obvious to this Court that the
term “cancellation from inception” is synonymous with the
term “rescission.”2

Dholu, Inc. also argues that all of the Liquor Control
Board citations were matters of public record, and that the
information was readily available to U.S. Underwriters prior
to its granting insurance coverage. However, Pennsylvania
law does not charge insurers with having knowledge of all
public information prior to issuing an insurance policy, and
U.S. Underwriters did not assume such a duty under the
terms of the policies at issue here.

Finally, Defendants raise a public policy argument, con-
tending that it is violative of public policy to allow insurers
to rescind their policies after an accident has occurred.
Relying on cases relating to the areas of automobile insur-
ance, Erie Insurance Exchange v. Lake, 543 Pa. 63, 70, 671
A.2d 681, 684 (1994), and medical liability insurance, Green

v. Juneja, 337 Pa.Super. 460, 464, 487 A.2d 36, 39 (1985),
Defendants maintain that insurers in all areas (or at least
in this instance) should be prohibited from rescinding
insurance policies where the applicant fraudulently pro-
cured the policy. However, in both Lake and Green, the
Courts were determining whether the insurers had validly
cancelled the policies in accordance with applicable statu-
tory law. Moreover, both automobile insurance and medical
liability insurance are mandatory under Pennsylvania law.
In contrast, U.S. Underwriters is seeking rescission of the
policies—a common law remedy—which has been recog-
nized as a valid form of relief in numerous Pennsylvania
cases, including Metropolitan Property & Liability

Insurance Co. v. Insurance Commissioner of Pennsylvania

(Edgar Miller), 525 Pa. 306, 580 A.2d 300 (1990). In addi-
tion, liquor liability insurance coverage is not mandatory in
Pennsylvania. It might also bear noting that prohibiting
insurers from rescinding fraudulently-obtained insurance
contracts would have the perverse effect of rewarding
applicants who knowingly provide false information in
order to obtain policies.

For the above reasons, this Court’s order dated August 23,
2006, granting U.S. Underwriters’ motion for summary judg-
ment, should be affirmed.

DATE FILED: October 26, 2006

1 To qualify as an affidavit, the letter would either need to be
sworn to or contain a statement pursuant to 18 Pa.C.S. §4904.
Pa. R.C.P. 76.

2 Black’s Law Dictionary, for example, defines “rescind” as
“to abrogate or cancel (a contract) unilaterally or by agree-
ment.” (emphasis added).

Consol Energy, Inc. and
Eighty-Four Mining Company v.
Berkshire Hathaway, Inc. and

National Fire and Marine Insurance Company
Federal Court Remand of Case to State Court—Effect of

Pleadings Filed in Federal Court Before Remand

1. Pleadings filed in federal court must be recognized in
a state court proceeding upon remand to the state court in
which the action was originally filed.

2. Protective action in state court is not required to toll
the statute of limitations to preserve claims filed in federal
court prior to remand.

(Joan Shoemaker)

Gordon W. Schmidt for Console Energy, Inc. and Eighty-Four
Mining Company.
Dennis A. Watson for Berkshire Hathaway, Inc.
Paul K. Geer for National Fire and Marine Insurance
Company.

No. GD 05-001858. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION AND ORDER OF COURT
Wettick, A.J., November 13, 2006—Plaintiffs’ Motion to

File Amended Complaint of Record in this case is the subject
of this Opinion and Order of Court. This lawsuit was filed in
this court, removed to the United States District Court for
the Western District of Pennsylvania, and eventually
remanded to this court. The issue raised by plaintiffs’ motion
is the effect the Pennsylvania state courts should give to
pleadings filed in and orders made by a federal court prior
to the remand to state court.

On January 20, 2005, plaintiffs commenced this action
against eleven defendants. Two of the defendants filed a
notice of removal which resulted in the case being removed
to the United States District Court for the Western District
of Pennsylvania. While this lawsuit was pending in the fed-
eral court, plaintiffs filed an amended complaint which
asserted an additional claim for tortious interference with
contractual relations against Berkshire Hathaway. On
March 14, 2006, pursuant to a motion to remand filed by
plaintiffs, the federal court remanded the case to this
court.1

While the federal court sent this court a certified copy of
the remand order, it did not include a copy of the amended
complaint filed by plaintiffs. Consequently, the amended
complaint filed in the federal court does not appear of record
in this court. Through this motion, plaintiffs seek an order
directing the Prothonotary to file the amended complaint on
this court’s docket.

Berkshire Hathaway opposes the motion. Its reason for
doing so is that any motion to amend, presented to this court
at this time, raising a new tort claim against Berkshire
Hathaway would be denied because plaintiffs would be seek-
ing to raise a new cause of action after the statute of limita-
tions has run.

This argument is based on this court’s adopting Berkshire
Hathaway’s position that where an action is remanded to a
state court, any additional claims raised or orders made in
the federal court proceedings are a nullity. This is so, accord-
ing to Berkshire Hathaway, because state courts should not
give any consideration to what occurred in proceedings in
which the court lacked jurisdiction.

At oral argument, I asked counsel for Berkshire



page 26 volume 155  no.  4Supplement to The Lawyers Journal

Hathaway what a plaintiff should do where the plaintiff
has filed an amended complaint in the federal court pro-
ceedings and there is the possibility that the lawsuit will
be remanded to the state court in which it was filed after
the statute of limitations has run. The response, set forth
in Berkshire Hathaway’s Surreply, at 3-4, is that while the
plaintiffs cannot amend their state court complaint
because the state court is divested of jurisdiction during
the pendency of the action in the federal court upon
removal, the plaintiff should file a separate protective
action in a Pennsylvania state court of appropriate juris-
diction. Although the protective action might be subject to
a stay or even removal and consolidation during the pen-
dency of the federal proceedings, the filing of this protec-
tive action will toll the statute of limitations and the pro-
tective action can be consolidated with the initial action in
the event the federal court remands the proceedings to the
state court.

Both parties agree that the issue of what effect should be
given to pleadings filed and orders entered in a federal court
proceeding prior to remand to the state court in which the
lawsuit was filed is a determination for the state courts.2
There is no Pennsylvania appellate court case law that has
addressed this issue.3

Defendant has not raised, and I am not aware of, any
argument which would support the view that the interests of
justice are best served by requiring a plaintiff, in a state
court action removed to the federal courts, to preserve the
statute of limitations in the event of a remand as to addition-
al claims raised in the federal court proceedings only by fil-
ing a separate lawsuit in the state courts which raises the
same claims. Such a result creates additional filings that do
not move the lawsuit toward resolution and is a trap for the
unsophisticated plaintiff ’s attorney.4

Defendant relies on 42 Pa.C.S. §5103(b)(1) which governs
lawsuits filed in the federal courts. The relevant provisions
read as follows:

In order to preserve a claim under Chapter 55
(relating to limitation of time), a litigant who time-
ly commences an action or proceeding in any
United States court for a district embracing any
part of this Commonwealth is not required to com-
mence a protective action in a court or before a dis-
trict justice of this Commonwealth. Where a matter
is filed in any United States court for a district
embracing any part of this Commonwealth and the
matter is dismissed by the United States court for
lack of jurisdiction, any litigant in the matter filed
may transfer the matter to a court or magisterial
district of this Commonwealth by complying with
the transfer provisions set forth in paragraph (2).

Plaintiffs contend that this provision has nothing to do
with the issue before this court because it addresses law-
suits initially commenced in a Federal District Court.
Defendants, on the other hand, contend that the absence of
any reference to state court proceedings remanded to feder-
al courts shows a legislative intent that pleadings filed in
the federal courts do not become part of a lawsuit that has
been remanded to the Pennsylvania state court in which the
lawsuit was filed.

I find no merit to defendants’ position. There is no reason
why the Legislature would wish to protect a plaintiff who
erroneously commences an action in the federal courts and
not to protect a plaintiff whose lawsuit has been removed by
a defendant to the federal courts. To the contrary, a rule that
a party’s filings in the federal courts will be recognized in
the state court proceedings upon remand is consistent with

the intent of the Legislature, as expressed in 42 Pa.C.S.
§5103(b), and a ruling to the contrary is inconsistent with
what the Legislature sought to achieve.

The intent of §5103(b) is to preserve claims raised in the
federal courts in order that a plaintiff is not required to com-
mence a protective action in the Pennsylvania state courts.
Once the Legislature stated that claims initially raised in
federal court proceedings that are dismissed for lack of
jurisdiction are preserved, it was unnecessary for the
Legislature to also say that claims raised in federal courts in
proceedings that are remanded are preserved. Section
5103(b) addresses the most common situation involving the
interplay between the Pennsylvania courts and the federal
courts–the lawsuit filed in the federal court that should have
been filed in the state court. The policy behind §5103(b)–a
party who did not file a protective lawsuit in the state courts
shall not lose the opportunity to litigate a claim on its mer-
its–applies with equal or even greater force to the less com-
mon situation in which claims are raised in the federal
courts following a removal of the state court lawsuit to the
federal courts.

In summary, the Pennsylvania Legislature has provided
guidance to the Pennsylvania courts through the enactment
of 42 Pa.C.S. §5103(b)(1), namely that protective actions
are not required to preserve claims filed in the federal
courts. Furthermore, even in the absence of legislative
guidance, the Pennsylvania appellate courts will not
require the filing of protective actions to toll the statute of
limitations because there is no satisfactory reason for cre-
ating such a requirement.

ORDER OF COURT
On this 13th day of November, 2006, it is ORDERED that

plaintiffs’ Motion to File Amended Complaint of Record in
this case is granted and the Prothonotary shall file of record
at GD05-001858 the amended complaint filed in the federal
court proceedings on March 23, 2005.

BY THE COURT:
/s/Wettick, J.

1 According to plaintiffs’ motion, plaintiffs filed a notice of
dismissal which dismissed the claims against nine of the
eleven defendants, with the remaining defendants being
Berkshire Hathaway, Inc. and National Fire & Marine
Insurance Company.

2 See, e.g., Rivet v. Regions Bank, 838 So.2d 1290, 1294 (La.
2003) and Banks v. Allstate Indemnity Co., 757 N.E.2d 776 (Ohio
Ct. App. 2001), both citing Ayres v. Wiswall, 5 S.Ct. 90 (1884).

3 In Grone v. Northern Insurance Co. of New York, 130 A.2d
452 (Pa. 1957), the Pennsylvania Supreme Court held that the
trial court properly struck default judgments entered in the
Pennsylvania state court after the case had been removed to
the federal court and prior to remand to the state court.
Plaintiffs contend that this case offers guidance to this court
because the Court’s opinion includes a sentence stating that
when this case was remanded, the answers to the complaints
filed in the federal courts were part of the record on its return
to the state courts. However, the statement was made in the
context of a fact situation in which the state court entered
default judgments for failure to answer plaintiffs’ complaint
within twenty days of service, even though the case was still
in federal court where answers had been filed.

4 Banks v. Allstate Indemnity Co., Inc., supra, 757 N.E.2d at
778, addresses and cites case law of other jurisdictions
addressing the issue of what effect is to be given to pleadings
filed in a federal court prior to a remand to a state court.
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Marc Alaia and Marla Zerrer
f/k/a Marla Alaia v.

Merrill Lynch, Pierce, Fenner & Smith Inc.
and Jack Cully

and Jack Cully v.
Marc Alaia and Marla Alaia

Broker Negligence and Breach of Contract—Modification of

Arbitration Award—Irregularity, of Arbitration Award

1. Consumers alleged negligence and breach of contract
against Merrill Lynch for mismanagement of their broker-
age account. An NASD arbitration panel entered an award
finding against Merrill Lynch in the amount of $12,609.14
and against Cully, an employee of Merrill Lynch, in the
amount of $140,000.

2. Plaintiffs and Cully requested a modification of the
award in the Court of Common Pleas. The court found that
the malefactor who benefited from the tort committed
against Plaintiffs was Merrill Lynch and that the result
before the panel was so corrupt, irregular and uncon-
scionable as to justify modification of the award under
Section 7341 of the Judiciary and Judicial Procedure Act.

3. The court vacated the award against Cully and entered
judgment against Merrill Lynch and Cully jointly and sever-
ally, stating that the arbitration panel exceeded the scope of
its authority by awarding damages against Cully that were
not being pursued in the action, that Cully was entitled to the
defense of respondeat superior, and that the award was so
unreasonable as to demonstrate that the arbitrators had only
the welfare of Merrill Lynch in mind.

(Lynn E. MacBeth)

Scott M. Hare for Marc Alaia and Marla Alaia.
Paul R. Yagelski for Jack Cully.
William E. Mahoney and William T. Mandia for Merrill
Lynch.

Nos. GD04-23853 and GD04-23524. In the Court of Common
Pleas of Allegheny County, Pennsylvania, Civil Division.

OPINION
O’Reilly, J., December 4, 2006—This is a consolidated

action involving an Arbitration Award by the National
Association of Security Dealers (“NASD”) with respect to
the parties herein. Marc Alaia and Marla Alaia (“Alaia”) exe-
cuted a Client Agreement with Merrill Lynch, Pierce,
Fenner & Smith, Inc. (“Merrill Lynch”) for the management
of Alaia’s funds, including investments and the like. Jack
Cully (“Cully”) was employed by Merrill Lynch and was the
broker for Alaia.

In essence, Alaia claimed mismanagement of their bro-
kerage account with Merrill Lynch, which employed Cully as
the account executive.

Under the terms of the Agreement that they had with
Merrill Lynch, Alaia commenced an action through the
NASD alleging a breach of that Agreement, negligence and
violation of the Unfair Trade Practices and Consumer
Protection Law (“UTPCPL”).1

With respect to the breach of contract claim (“Claim 1”),
Alaia only asserted that as to Merrill Lynch. As to the negli-
gence claim (“Claim 2”), they asserted it as to both Merrill
Lynch and Cully, jointly and severally. After the hearing
before the NASD panel, an Arbitration Award (“Award”) was
entered on September 9, 2004 wherein Alaia as awarded

damages on Claim 1 in the amount of $12,609.14 against
Merrill Lynch and Cully; but as to Claim 2, they were award-
ed $140,000 against Cully only.

Alaia then filed the within action to modify the Award.
Essentially, Alaia claims that the Award is “irregular” in that
Claim 1 should be against only Merrill Lynch and that Claim
2 should be against both Merrill Lynch and Cully, jointly and
severally, since that was the nature of their respective
claims, and whom would be properly liable under each the-
ory of their action.

Cully also initiated a similar action and request, and
essentially concurred with Alaia. He maintained that he was
an employee of Merrill Lynch, which assertion Merrill
Lynch did not rebut at the Arbitration Hearing. Thus, he
should be afforded the protection of claims against him as a
“servant” under the doctrine of respondeat superior, where-
in the negligence of an “employee” or “servant” is imputed
to the employer. It is those two requests that were before me
on April 19, 2006.

The relevant statute is Section 7341 of the Judiciary and
Judicial Procedure Act. It provides as follows:

Common law arbitration
The award of an arbitrator in a nonjudicial arbitra-
tion which is not subject to Subchapter A (relating
to statutory arbitration) or a similar statute regu-
lating nonjudicial arbitration proceedings is bind-
ing and may not be vacated or modified unless it is
clearly shown that a party was denied a hearing or
that fraud, misconduct, corruption or other irregu-
larity caused the rendition of an unjust, inequitable
or unconscionable award.

42 Pa.C.S.A. §7341
(Emphasis Supplied).

After argument and review of the respective pleadings. I
entered my Order of April 19, 2006, as follows:

AND NOW, this 19th day of April, 2006, upon
consideration of the foregoing Consolidated
Petitions Partially to Vacate and Modify Arbitration
Aware, the Court finds that the NASD Arbitration
Award as to Count I and Count II of Petitioners’
Arbitration Statement of Claim exhibit an irregu-
larity that results in an unjust, inequitable or
unconscionable award. Accordingly, the Petition to
Vacate and to Partially Modify Arbitration Award is
hereby Granted pursuant to 42 Pa. Stat. §7341, as
follows:

1) The Arbitration Award as to Count I is modified
so as to vacate the award against Jack Cully. The
Award as to Count I is affirmed in all other
respects.

2) The written NASD Arbitration Award at NASD
No. 01-4488, as it relates to Count II of Petitioners’
Arbitration Statement of Claim, is hereby modified
to provide as follows:

Respondents Merrill Lynch and Cully are joint-
ly and severally liable to and shall pay to
Claimants one hundred and forty thousand dol-
lars and zero cents ($140,000.00).

Further, the Prothonotary is directed to enter judg-
ment in favor of Petitioners and against Merrill
Lynch and Jack Cully, jointly and severally, in the
amount of $140,000.

BY THE COURT,
/s/O’Reilly, J.
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Obviously, the malefactor who benefited from the tort
committed against Alaia was Merrill Lynch, but only their
employee has been hung out to dry while Merrill Lynch
avoids the $140,000 award and pays only the paltry
$12,609.14. This result reeks of corruption and is so “irreg-
ular” and indeed “unconscionable” that my Order was not
only appropriate, but was required. Clearly, Cully had no
contract with Alaia, as he was merely the agent, servant
and/or employee of Merrill Lynch. Alaia never had a con-
tract with Cully, hence their Claim 1 was only against
Merrill Lynch.

Rightfully so, Alaia properly asserted that the
Arbitration Statement of Claim as well as the subsequent
pleadings clearly sought different legal causes of actions in
Claim 1, being breach of contract against Merrill Lynch
only, and in Claim 2, being negligence against Merrill Lynch
and Cully. The hearing conducted before the panel of
Arbitrators certainly proceeded under those theories based
on the pleadings. For the Arbitrators to award damages to
the respective Counts on a different basis is clearly “irreg-
ular.” It strains credulity for the Arbitration Panel to find
Cully in breach of contract where it is clear that he is only
an agent/employee of Merrill Lynch and not the proper
party to the contract with Alaia. The contract was between
Merrill Lynch and Alaia only. There was no contract with
Cully. Likewise, the theories for negligence were based on
master and servant principles. Accordingly, an “irregulari-
ty” exits in the Arbitration Award where the Panel assessed
the liabilities differently than what the separate claims
were based upon.

Although I am mindful of the litany of decisions of the
Courts of this Commonwealth eschewing the substitution
of their judgment for that of the arbitrators, I am granted
the power to amend or modify a common law arbitration
award under 42 Pa.C.S.A. §7341. The Arbitration Panel in
the case sub judice, altered the causes of action pursued by
Alaia. Clearly, there were two distinct matters, being
breach of contract and negligence. In my judgment, and in
following the case law of this Commonwealth regarding
vacating or modifying awards in Common Law Arbitration,
this result denied Alaia “a hearing or that fraud, miscon-
duct, corruption or other irregularity caused the rendition
of an unjust, inequitable or unconscionable award.” 42
Pa.C.S.A. §7341, supra. Further, the Award itself is indica-
tive of the fact that the Panel exceeded the scope of its
authority in ruling that Cully was subject to Claim 1 when
that action was not pursued against him. Certainly, Cully
would not be defending a breach of contract claim at the
time of the hearing, but instead would have only been con-
cerned with defending the negligence claim (Claim 2). All
parties were on notice of the separate claims, and as such,
would have prepared their cases accordingly. Therefore,
Cully was also denied a fair hearing as contemplated in
Common Law Arbitration. See, Jefferson Woodlands

Partners, L.P. v. Jefferson Hills Borough, 881 A.2d 44
(Pa.Cmwlth. 2005). Likewise, it is unfair and uncon-
scionable that he solely bear the burden of Claim 2 when
that claim was a master/servant issue.

I found this Award to be so unreasonable as to demon-
strate that the Arbitrator’s had only the welfare of Merrill
Lynch in mind. Faced with facts that even they could not
ignore, they tortured the law to let Merrill Lynch escape the
consequences of the actions of its admitted employee. This is
so corrupt and “irregular” as to warrant relief. Further, I
found Alaia’s reliance on Allstate Insurance Co. v.

Fioravanti, 299 A.2d 585 (Pa. 1973) for the proposition that
“irregularity” imports “such bad faith, ignorance of the law
and indifference to the justice of the result” to be persuasive

for finding that “irregularity” existed in this matter. Hence,
my Order.

BY THE COURT:
/s/O’Reilly, J.

1 According to the pleadings in this matter, the UTPCPL
claim was withdrawn by Alaia at the Arbitration Hearing. 

Commonwealth of Pennsylvania v.
Patrick Sweeney

DUI—Mandatory Sentencing—Intermediate Punishment

1. Under DUI statute, 42 Pa.C.S. §9763, a Defendant with
four or more DUI convictions must be sentenced to serve the
mandatory two year jail sentence.

2. Defendant’s argument that other individuals with four
or more DUI convictions receive alternate housing rather
than jail sentences ignores the statute’s bright line rule on
mandatory sentencing.

(Joan Shoemaker)

Michael Streily for the Commonwealth.
Jason Nard for Defendant.

No. CC 200415730. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Sasinoski, J., October 25, 2006—At criminal complaint

No. 200415730, on October 12, 2005, the defendant,
Patrick Sweeney, entered a plea of guilty in front of this
Court for two counts of driving under the influence of
alcohol, and a summary count, §1543(b) of the Vehicle
Code. On January 5, 2006, this Court initially sentenced
the Defendant, at count one, to serve a statutory mandato-
ry minimum sentence of one (1) to two (2) years at the
Allegheny County Jail, but with leave to serve the sen-
tence at an alternative housing facility. This court also
sentenced the Defendant to serve 90 days at the Allegheny
County Jail for the driving under suspension count and
fined the mandatory $1,000.00 fine. No further penalty
was imposed at the remaining counts by reason of the sen-
tence imposed at count one. The Commonwealth request-
ed re-sentencing before this Court on November 30, 2005,
arguing that pursuant to the new repeat offender DUI
statute, 42 Pa.C.S. Section 9763, a Defendant convicted of
his fourth DUI within ten years is ineligible to serve the
mandatory sentence on house arrest or any other form of
intermediate punishment. At the November 30 sentencing
hearing, the Defendant argued that the new statute did
not apply to preclude his ability to serve his sentence in
alternative housing, since alternative housing is not a
form of intermediate punishment enumerated under the
new statute. However, the Commonwealth correctly
observed that the Defendant’s argument was without
merit, since under Commonwealth v. Koskey, 812 A.2d
509, (Pa. 2002), alternative housing is a form of interme-
diate punishment, and thus, it is unavailable to the
Defendant. Accordingly, on February 27, 2006, at count
one, this Court re-sentenced the Defendant to serve the
mandatory minimum of not less than nor more than two
years at the Allegheny County Jail with no leave to serve
the sentence in alternative housing.
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The defense filed a timely appeal. In the Defendant’s
Concise Statement of Matters Complained of on Appeal, he
raises three issues. Defendant first argues that the sentence
violates the equal protection clause of the 14th Amendment
because he received a jail sentence while other defendants,
similarly situated, received an IP sentence. The court
agrees with the Defendant’s observation that other individ-
uals with four or more DUI convictions may have received
an IP sentence. However, this is of no moment with the
Court. The Court may not and will not impose an illegal sen-
tence. The legislature clearly expresses that, under the
present law of this Commonwealth, repeat offenders with
four or more DUI convictions within the past 10 years must
serve a mandatory jail sentence in order to punish their
recidivism. Contrary to the Defendant’s assertions, even if
other courts in this Commonwealth have strayed from this
legislative pronouncement, it neither compels nor encour-
ages this Court to follow suit by not complying with the
present bright-line rule.

Defendant’s second issue essentially embodies the first
claim that defendant has been denied equal protection under
the law, and is not developed with any specificity for the
Court to address. Finally, defendant erroneously argues that
the sentence imposed by the trial court is illegal. To the con-
trary, the sentence imposed by the court complies with the
holding in Koskey.

For these reasons, the judgment of sentence should be
affirmed.
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John Barley, III v.
Metropolitan Life Insurance Company

and Ronald Schram

Court: Common Pleas
Case Number: GD 95-015436
Jury Verdict: For Defendant
Date of Verdict: 11/11/05 - corrected 1/17/06
Judge: Lutty, Jr.
Pltf ’s Atty: Kenneth Behrend
Def’s Atty: Frederick Egler, Jr., William M. Wycoff,

Kimberly A. Brown, Kevin P. Allen,
B. John Pendleton (Metropolitan Life);
Cathie J. Fagan, James Creehan (Schram)

Type of Case: Fraud, Negligence, Insurance Bad Faith
Experts: Plaintiff(s): Michael Dupay, Insurance

Underwriter (WV); Robert Carter,
Chartered Life Underwriter and Chartered
Financial Consultant (Kentucky); Robert
Radelet, M.A. (Mathematics); James Walsh
Defendant(s): Robert M. Wills, Esquire,
Insurance Regulatory (Washington, D.C.)

Remarks: Plaintiff purchased a life insurance policy from an
agent of an insurance company. Plaintiff alleged he told the
agent he was interested in a retirement plan with an added
bonus of life insurance. Plaintiff subsequently purchased
additional policies under the same alleged misrepresenta-
tions. Defendants countered that all paperwork and litera-
ture plaintiff signed and received clearly indicated the poli-
cies were life insurance policies and therefore should not
have relied on agent’s oral misrepresentation, which they
also claim never occurred.

Deborah and Ronald Stack v.
Starr Mushroom Market and Lee and William Smay

Court: Common Pleas
Case Number: GD 04-028624
Jury Verdict: For Defendant
Date of Verdict: 1/12/06
Judge: Wettick, Jr.
Pltf ’s Atty: Michael H. Rosenzweig, Janine E.

McCarty, Cary Valyo
Def’s Atty: Charles P. Falk
Type of Case: Premises Liability
Experts: Plaintiff(s): Trenton Gause, M.D. (bone

and joint); Julius Perira, III, Lancaster, PA
(forensic architect); Donald F. Kirwan,
SPHR and/or Jay K. Jarrell, SPHR
(matter employability/loss earnings/
earning capacity)

Defendant(s): Louis Heyl, M.D. (family practice);
Robert Clevinger, M.D. (ear/nose/throat)

Remarks: Defendant wife owns and operates a market at 111
Starr Road, Russellton, Pennsylvania. Plaintiff wife caught
her foot on the entry rug as she entered the store and she fell
suffering injuries including a comminuted left humeral frac-
ture, radial nerve injury and permanent disfigurement.
Plaintiff husband claimed damages for loss of consortium.
Defendants claimed the fall was not due to their negligence
but was either an accidental fall, that plaintiff wife passed
out upon entering or failed to exercise due care.

Batey Chevrolet, Inc. v. Standard Ceramics, Inc.

Court: Common Pleas
Case Number: GD 02-012426
Jury Verdict: For Defendant
Date of Verdict: 1/31/06
Judge: O’Brien
Pltf ’s Atty: Robert Louis Allen, Jr.
Def’s Atty: Mary E. Bower Sheets
Type of Case: Multiple Civil Action
Experts: Plaintiff(s): Modem Industries, Inc.,

Materials Research Division
Defendant(s): Modem Industries, Inc.,
Materials Research Division

Remarks: Automobiles sustained spot damage as a result of
outdoor exposure to some unidentified airborne material
while at Batey Chevrolet dealership in Carnegie,
Pennsylvania. The problem was most severe during a two to
three week period of time in mid-June, 2000, when at least
176 new vehicles were damaged. By mutual agreement
between the plaintiff, Batey Chevrolet, and defendant,
Standard Ceramics, Modem Industries, Inc., Materials
Research Division performed a chemical analysis of raw
materials used by Standard Ceramics and an analysis of a
black hood panel from a damaged vehicle from Batey
Chevrolet. Modem Industries Research Division was to
chemically identify the material causing the spot damage to
the vehicles and identify its probable source. A number of
tests were conducted but Modem Industries Research
Division was unable to conclude the source of the airborne
particles that were causing the damage to the new automo-
biles. The raw materials analyzed from Standard Ceramics
were inconclusive as to whether they were to primary source
causing the damage. The jury found for the defendant.

Peter P. Carilli, Sr. v. Lisa Marie Cibik; Valeri Tessa Woel,
M.D.; Brian Harry Jewart, M.D.; Associates in

Ophthalmology, Southwestern Group, LTD; Southwestern
Group, LTD, t/d/b/a Southwestern Ambulatory Surgery

Center; Southwestern Ambulatory Surgery Center
Associates; Philip P. Ripepi, t/d/b/a Southwestern

Ambulatory Surgery Center Associates

Court: Common Pleas
Case Number: GD 02-008133
Jury Verdict: For Defendants
Date of Verdict: 2/10/06
Judge: Colville
Pltf ’s Atty: Philip A. Ignelzi
Def’s Atty: James A. Ashton, Daniel P. Carroll and

Victor J. Sullivan, Jr.
Type of Case: Medical Malpractice
Experts: Plaintiff(s): Marvin G. Frank, M.D.

Defendant(s): Thierry Verstraeten, M.D.

Remarks: The plaintiff alleged that he suffered an injury to
his left eye shortly after undergoing surgery to correct
cataracts. The damage resulted in blindness of that eye. The
defense argued that the procedure performed was routine
and that his resulting blindness was actually caused by an
infection which the plaintiff knew to be a possible complica-
tion before the surgery was performed.

J U R Y  V E R D I C T S
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Lawrence Dugas and Kathleen Dugas v.
Observer Publishing Company, d/b/a Almanac

and Donna Murtha

Court: Common Pleas
Case Number: GD 04-009510
Jury Verdict: For Plaintiff in the amount of $34,000.00

100% Observer Publishing Company
Date of Verdict: 11/22/05
Judge: Farino
Pltf ’s Atty: Edward A. Shenderovich
Def’s Atty: Charles A. Buechel (Murtha),

Kristin L. Pieseski (Observer)
Type of Case: Slip and Fall
Experts: Defendant(s): Vincent J. Silvaggio, M.D.

(orthopedics)

Remarks: Plaintiffs were receiving unordered copies of a
newspaper which were delivered enclosed in a plastic bag.
Defendant’s independent contractor delivered the newspa-
pers by throwing them onto the plaintiff ’s driveway, porch,
gutters, etc. Plaintiffs called defendant requesting that deliv-
ery cease due to the nuisance the means of delivery was
causing. After notification, delivery did not cease. Plaintiff
husband exited his home one morning and slipped on a
newspaper in the plastic bag which had been thrown on the
steps of his home causing injuries to his neck, back and left
shoulder, which required surgery. Plaintiff wife requesting
damages for loss of consortium. Defendants claimed that
delivery was done properly and not the cause of the plaintiff
husband’s fall and injuries.

Frank Campbell and Carolyn Campbell v.
Peter M. Lemis, M.D.

Court: Common Pleas
Case Number: GD 03-001327
Jury Verdict: For Frank Campbell - $585,000.00;

For Carolyn Campbell - $120,000.00
Date of Verdict: 3/29/06
Judge: Lutty, Jr.
Pltf ’s Atty: Victor H. Pribanic
Def’s Atty: Giles J. Gaca
Type of Case: Medical Malpractice
Experts: Plaintiff(s): San G. Park, M.D.; Richard B.

Friedlander, M.D.; Joseph Secosky, M.D.;
Florence Lindberg, R.N.
Defendant(s): Forozan Navid, M.D.; Brian
Curry Donohue, M.D.; Jeffrey Garrett, M.D.

Remarks: Plaintiff Frank Campbell underwent a physical
examination on February 9, 2001 performed by his company
physician, Peter M. Lemis, M.D., defendant. Mr. Campbell’s
EKG showed possible inferior myocardial infarction of
undetermined age and left ventricular hypertrophy which
was different from the previous EKG performed by the com-
pany physician in 1988, which revealed no damage to the
heart. On March 31, 2001, the defendant advised the plaintiff
that his heart was enlarged but did not recommend follow-up
or further testing. The defendant did prescribe medication
for the plaintiff to manage hypertension and high blood pres-
sure. On January 2, 2002, the plaintiff suffered a massive
heart attack, with complete coronary artery occlusion
requiring coronary artery bypass surgery. The heart attack
caused permanent damage to his heart and caused a lower
than normal ejection fraction of 46%.

Chad E. Mahle and Karla K. Mahle (husband and wife) v.
Eighty-Four Mining Company,

a Pennsylvania Corporation, et al.

Court: Common Pleas
Case Number: GD 03-14440
Jury Verdict: For Plaintiffs: Chad E. Mahle-$537,157.00;

For Karla K. Mahle–$50,000.00
Date of Verdict: 11/18/05
Judge: Farino
Pltf ’s Atty: Robert B. Woomer
Def’s Atty: Matthew S. Marquette (Counsel Energy,

Inc.); Jean Novak (Eighty-Four Mining
Co.); E.J. Strassburger (Rochester &
Pittsburgh Coal Co.); Christopher Yoskosy
(Keystone Mountain Power Systems)

Type of Case: Multiple Civil Action, Negligence Tort
Experts: Plaintiff(s): Bill Hennessey, M.D.;

Glenn A. Buterbaugh, M.D.
Defendant(s): Donald Kirwin, SPHR,
economist (Forensic Human Resources);
Jay K. Jarrel (Forensic Human
Resources); Michael W. Bowman, M.D.,
F.A.C.S. and Erin W. Saniga, M.Ed., ERC,
LPC (vocational rehabilitation specialists)

Remarks: The husband plaintiff was injured when he and an
employee of Eighty-Four Mining Company were lifting a bat-
tery cell and for some reason control was lost, resulting in
the cell battery crushing plaintiff ’s arm. The plaintiff sus-
tained considerable injury to his arm, rendering him unable
to continue working in his chosen profession. Plaintiff sought
damages for pain and suffering and lost earnings. Wife plain-
tiff claimed damages for loss of consortium. The defendant
was found negligent. The plaintiff was found to be negligent
also but the jury concluded his negligence was not the cause
of his injury.

Lindsay Nahay and Christine Nahay v.
UPMC Presbyterian, University of Pittsburgh Physicians,

and Revathi Toshok, D.O.

Court: Common Pleas
Case Number: GD 00-21850
Jury Verdict: For Plaintiffs against Toshok in the amount

of $1,060,000.00
Date of Verdict: 2/2/06
Judge: Della Vecchia
Pltf ’s Atty: Michael C. George
Def’s Atty: Howard A. Chajson, Wilbur McCoy Otto,

Marcelle M. Theis
Type of Case: Medical Malpractice
Experts: Plaintiff(s): Dr. Anthony Brown

(Anesthesiologist); Steven Klepper
Defendant(s): Scott Helsley, M.D.;
Jon Brillman, M.D.

Remarks: Plaintiff was admitted to UPMC for reconstruc-
tive knee surgery. He was given 2 nerve blocks prior to sur-
gery. The doctor’s notes described difficulty in administer-
ing the nerve blocks. Plaintiff complained of significant pain
in his legs and asked that the procedure be stopped. The doc-
tors continued on and performed the surgery on his knee.
Plaintiff later suffered acute numbness and other significant
problems in his legs and resulting in his complete disability
due to permanent nerve damage.
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Laura E. Stauffer v. Donald A. Lenkner

Court: Common Pleas
Case Number: GD 04-019400
Jury Verdict: For Plaintiff in the amount of $6,000.00.
Date of Verdict: 1/19/06
Judge: O’Brien
Pltf ’s Atty: Ernest Simon
Def’s Atty: Gregg A. Guthrie
Type of Case: Motor Vehicle
Experts: Plaintiff(s): John Magnotta, M.D.

(physiatrist); Ake Nystrom, M.D. (plastic
and reconstructive surgery)
Defendant(s): James L. Cosgrove, M.D.
(physiatrist); Howard J. Senter, M.D.
(neurosurgeon)

Remarks: On June 20, 2003, defendant rear-ended plaintiff
and pushed the plaintiff ’s vehicle into a third vehicle.
Defendant admitted negligence and proceeded to trial on
the issues of causation and damages. Plaintiff claimed
injuries including whiplash associated disorder, chronic
myfascial pain syndrome, left arm numbness and popping
of her left shoulder. Dr. Magnotta testified that the plain-
tiff ’s injuries were permanent and that her prognosis for
recovery was poor. Ake Nystrom, M.D. testified that the
plaintiff required surgery to alleviate her chronic pain.
Plaintiff claimed medical expenses in the amount of
$27,890.12. At the time of the accident, the plaintiff worked
as a certified nursing assistant at a nursing home. Plaintiff
did not return to work following the accident and asserted
past and future wage loss through May, 2009, in the amount
of $42,760.00. Defendant’s medical experts testified that
there was no objective or radiographic evidence that the
plaintiff suffered an injury as a result of the accident. Dr.
Cosgrove and Dr. Senter testified that the plaintiff was not a
surgical candidate and that the surgery recommended by
Dr. Nystrom was not recognized by the medical community
as an appropriate or legitimate surgical procedure.

Joseph Waleski and Noreen Waleski v.
Abigail Evans and Laura Evans

Court: Common Pleas
Case Number: GD 02-20633
Jury Verdict: For Plaintiff Joseph Waleski in the amount

of $1.00; for Defendant and against
Noreen Evans

Date of Verdict: 11/11/05
Judge: O’Reilly
Pltf ’s Atty: Paul J. Guiffre
Def’s Atty: Donna Marie Flaherty
Type of Case: Motor Vehicle Accident
Experts: Plaintiff(s): Victor J. Thomas, M.D.;

Howard M. Ernest, M.D.
Defendant(s): Lawrence Purpura, M.D.

Remarks: Plaintiff ’s vehicle was hit by Defendant’s vehicle
as Defendant was making a left-hand turn. Defendant either
failed to stop and yield the right of way before proceeding or
simply made the turn at an unsafe time. Plaintiff sustained
debilitating and painful injuries to his shoulder, neck and
back and was unable to work and participate in his usual hob-
bies and physical activities. Plaintiff claimed compensation
for wage loss and medical expenses. His wife sought damages
for loss of consortium. Defendant alleged that Plaintiff suf-
fered from pre-existing injuries. Liability of the defendant
had been stipulated; verdict was molded to award damages of
$10,000.00 pursuant to a stipulation of the parties.

Norma Terza, Administratrix of the
Estate of Michelle Yuscinsky v.

Allegheny General Hospital

Court: Common Pleas
Case Number: GD 02-001378 (related case GD 02-01067)
Jury Verdict: For Defendant
Date of Verdict: 1/16/06
Judge: Mulligan
Pltf ’s Atty: James B. Cole
Def’s Atty: Paul K. Vey, Stephanie C. Bessko
Type of Case: Medical Malpractice
Experts: Defendant(s): Lawrence Wechsler, M.D.

(neurology); Luann Prephan, R.N., Ph.D.

Remarks: Deceased plaintiff was a 25 year old female
admitted to the hospital for laparoscopic cholestoctomy
after an abdominal sonogram was positive for gallstones.
She was awake and alert after surgery. Several hours after
surgery was completed, she was found unresponsive,
hypotensive and without a pulse. A sequential electroen-
cephalogram (EEG) showed a “devastating anoxic brain
injury with no hope of recovery.” After discussions with doc-
tors, the family withdrew life support. Plaintiff had a prior
medical history of a left partial intra-cerebral hemorrhage
and seizures, which occurred two to three times a month for
which she took anticonvulsants. Plaintiff Administratrix
claimed the patient should have been more closely moni-
tored. Defendant claimed that proper practices and stan-
dards of care were followed.
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Robert D. Keenan v.
Veronica B. Keenan

Custody—Relocation

1. The parties were married for ten years during which
Father served as the stay-at-home parent for the two chil-
dren while Mother pursued her career. Initially from
Canada, the couple relocated to the United States and moved
twice before their 2001 move to Pittsburgh.

2. Father’s Complaint in Divorce requested a relocation of
the children to Canada; however, the Court held that because
there was no prior custody agreement or order, the initial
inquiry was to determine the primary custodian before
applying the Gruber relocation criteria.

3. The Court determined that it was in the best interests
of the children that Mother be awarded primary custody.
The Court’s primary considerations were Father’s alcohol
abuse and verbal abuse of Mother which negatively impact-
ed the children’s well-being. Father’s primary concern,
Mother’s work schedule, was dismissed as the evidence
indicated that she was able to accommodate the responsibil-
ities of primary custodian.

4. Father then failed to meet the first Gruber test as he
could not establish that relocation to Canada would improve
his economic opportunities or provide other substantial ben-
efits either for him or the children. Father had no guarantee
of a teaching position and, if hired, the Canadian salary
would be equivalent to approximately $28,000.00 U.S.
Dollars. With limited training Father could secure a
Pennsylvania certification for a higher salary. The parties’
current neighborhood provides a better environment than
that which Father could provide in Canada. Notably, it was
Father’s conduct towards Mother and the neighbors which
served to isolate him from the community, compelling his
move. The Court found the children should not suffer from
Father’s actions and be uprooted from their substantial sup-
port systems.

5. Father’s role as primary caretaker while the parties
resided together, when balanced against Father’s abuse of
alcohol and mistreatment of Mother during this period,
required a change in the day-to-day, interaction between
Father and the children. The Court found that, despite
Father’s conduct, Mother continued to foster the children’s
relationship with him.

6. The independent custody evaluator’s recommendations
were considered but not followed as the Court made differ-
ent findings in key areas, including Father’s misuse of alco-
hol and its impact on his parenting; Mother’s employment
flexibility and the children’s desires, which the evaluator did
not address.

(Hilary A. Spatz)

Craig S. Zotter for Plaintiff.
John Demas for Defendant.

No. FD 06-7049 (001). In the Court of Common Pleas of
Allegheny County, Pennsylvania, Family Division.

OPINION
Hertzberg, J., September 20, 2006—We write this Opinion

to explain our decision to deny Plaintiff Robert D. Keenan’s
Motion for Relocation of the parties’ two minor children to
Canada, since Mr. Keenan has appealed from it to the
Superior Court.

Defendant Veronica B. Keenan (“Mother”) and Plaintiff
Robert D. Keenan (“Father”) both grew up in Canada and
met while they attended Waterloo University there. Father
obtained a Bachelor’s degree in physics and Mother in
international tax accounting at Waterloo University. Father
then attended Canisius College in upstate New York where
he obtained a teaching certification. The couple resided in
Toronto for approximately four years with Father employed
teaching computer skills to professional adults and Mother
employed by a public accounting firm. The parties married
in 1996 and then relocated to Tennessee when Mother was
offered a job providing international tax accounting servic-
es to a corporation there. Father worked in Tennessee teach-
ing computers until the birth of the parties’ daughter in
1997 when they decided he would stop working outside the
home and become a “stay-at-home Dad.” About two years
later, at the request of Mother’s employer, the family relo-
cated to North Carolina where their son was born in 2000. In
2001, Mother accepted a job with Alcoa, and the family
again relocated to the Treesdale neighborhood in the sub-
urbs of Pittsburgh.

Father filed a Complaint in Divorce on January 10, 2006
that included a Count requesting primary custody of the chil-
dren, and on February 8, 2006 he served Mother with a
Motion to Relocate with the children to Canada. We conduct-
ed a Relocation Hearing on May 22-23, 2006 while Father,
Mother and the two children continued living together in
their home. From 1997 until the Relocation Hearing, in order
to care for the parties’ two children, Father did not work out-
side of the home. Mother provided all financial support from
her salary, currently approximately $116,000 per year. Our
Findings of Fact and Order of Court denying relocation were
issued on May 24, 2006, and Father thereafter filed a timely
Notice of Appeal. To determine what issues Father intended
to raise in his appeal, we ordered and Father timely filed an
Answer outlining the specific errors Father believes we
made in denying relocation.

Father’s first allegation of an error is our denial of his
primary custody claim. At the time of the Relocation
Hearing, there was no custody agreement, order or arrange-
ment in place as the parties were not living in separate
households. The appropriate analysis in such a situation is
to first decide whether the parent seeking to relocate is
awarded primary custody before applying the relocation
test of Gruber v. Gruber, 400 Pa.Super. 174, 583 A.2d 434
(1990). See Collins v. Collins, 897 A.2d 466 (Pa.Super. 2006).
Custody decisions must be based upon what is in the best
interests of the children, a case-by-case analysis that con-
siders all factors effecting children’s physical, intellectual,
moral and spiritual well-being. Arnold v. Arnold, 847 A.2d
674 (Pa.Super. 2004).

There was extensive, persuasive evidence presented to us
at the Relocation Hearing that Father regularly abuses alco-
hol. This includes testimony by a neighbor that Father regu-
larly did so while caring for the children and that he often
drank alcohol to the extent that he could not function.
(5/23/06 Transcript pp. 197-98) Mother, on the other hand,
does not abuse alcohol and believes she can effectively mon-
itor Father if they have equally shared custody of the chil-
dren. There also was persuasive testimony that Father fre-
quently cursed at Mother and otherwise verbally abused her
in the presence of the children. A psychologist who per-
formed a custody evaluation under an agreement between
the parties found that Father cursed at Mother in the pres-
ence of the children. The psychologist also found the chil-
dren interact well with each parent and are comfortable with
each parent. Although the psychologist believes Mother has
inflexible demands from her employment that prohibit her
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from properly exercising more than partial custody, the
credible testimony at the Relocation Hearing from her
supervisor at Alcoa was to the contrary. Mother’s supervisor
testified that “Alcoa by far is the most flexible” among the
several different employers for whom he has worked.
(5/22/2006 Transcript, p. 117). Particularly now that the chil-
dren are in school, her work hours can easily accommodate
Mother exercising either primary or shared custody of the
children. We find from the credible testimony received dur-
ing the Relocation Hearing, including the testimony
described in this paragraph, that Father’s behavior may neg-
atively effect the children’s physical, intellectual and moral
well-being, while Mother’s behavior has a positive effect.
Therefore, it clearly is not in the best interests of the chil-
dren for Father to be awarded primary custody.

Father’s second allegation of error is our finding under
Gruber, supra, that relocation is not in the children’s best
interests. Universally cited as the three part test to be
applied to relocation requests, Gruber provides:

First, the court must assess the potential
advantages of the proposed move and the likeli-
hood that the move would substantially improve
the quality of life for the custodial parent and the
children and is not the result of a momentary whim
on the part of the custodial parent…a court shall
not limit itself solely to enhanced economic oppor-
tunities for the custodial parent but must also
assess other possible benefits of the relocation….
Ordinarily, when the move will significantly
improve the general quality of life for the custodial
parent, indirect benefits flow to the children with
whom they reside.

Next, the court must establish the integrity of
the motives of both the custodial and non-custodial
parent in either seeking the move or seeking to pre-
vent it….

Finally, the court must consider the availabili-
ty of realistic, substitute visitation arrangements
that will adequately foster an ongoing relationship
between the child and the non-custodial parent.

400 Pa.Super. at 184-85; 583 A.2d at 439. Relative to the first
part of the Gruber test, in this case Father “has the initial
burden of showing that the move is likely to significantly
improve the quality of life of that parent and the children.”
400 Pa.Super. at 186; 583 A.2d at 440. We find that Father
fails to meet this initial burden. He does not meet the burden
of proving relocation to Canada will provide him with
enhanced economic opportunities or non-economic benefits
for him and the children.

The known specific economic opportunity in Canada for
Father is placement on a list of names from which the
District School Board of Niagara selects teachers when there
are open probationary positions. Father acknowledges he
does not have a guarantee of a job there. (5/23/06 Transcript,
p. 44). Even if Father ultimately is hired as a full time
teacher there, the salary would be $40,000 per year in
Canadian dollars. Depending on fluctuating exchange rates,
this may translate into $28,000 per year in U.S. dollars.
Father acknowledges he could earn more as a teacher in
Pennsylvania, but argues his certification is only recognized
in Canada. We think the more appropriate long term eco-
nomic benefit for the family would be for Father to spend
approximately one year (5/22/2006 Transcript, p. 55) to
obtain a Pennsylvania teaching certification.

Father’s family members offered testimony on the non-
economic benefits of the proposed move to Canada: a nice,

safe neighborhood with the children’s grandparents, uncle
and cousin in close proximity. However, we find that the
extraordinary Treesdale neighborhood likely provides a
better environment, and we are certain it is not a worse
environment. The uncontraverted testimony is 15 other
children of ages similar to the parties’ daughter and son
reside on the same block as they in Treesdale, and the rest
of the neighborhood is similar. With most of the families liv-
ing in Treesdale not having their roots in Western
Pennsylvania, they provide support to each other that is
identical to the support network of nearby extended family.
Father recently ostracized himself from many members of
this support network by making sexual advances towards
married neighborhood women and also by his drunken mis-
behavior while with Mother, the children and five other
Treesdale families during a weekend at a Maryland resort.
Father’s conduct over that weekend included verbally abus-
ing Mother in front of adult neighbors, attempting to grope
other women in the hot tub, physically abusing Mother,
being taken to the hospital for stitches to close a self-inflict-
ed wound from excessive pounding on the door of a room
Mother locked to keep him away, and the weekend ended
with Father driving the children while hung-over to Canada
without Mother’s knowledge. Part if not all of Father’s moti-
vation for relocating is the negative view that neighbors now
have of him. While we understand relocation therefore will
improve the quality of Father’s life, he exclusively is to
blame for the situation. We focus on the benefit to the chil-
dren of relocation, and believe it wrong to further impact
the children from Father’s indiscretions.

Father’s third claim of an error is that, in finding no sub-
stantial improvement from the proposed relocation, we dis-
regarded his testimony on his position as the children’s pri-
mary caretaker. Father cites Beers v. Beers for the
proposition that “day-to-day routine and the day-to-day emo-
tional interaction between parent and child” provided by the
primary caretaker is important to a custody decision. 710
A.2d 1206 at 1212 (Pa.Super. 1998). Although the Superior
Court in Beers v. Beers awarded primary custody to a relo-
cating primary caretaker partially because of the impor-
tance of the children’s daily routine and her interaction with
her children, the differences between that case and ours are
significant. First, the parents in Beers resided in separate
residences for approximately one year before the Relocation
Hearing. The most significant difference, however, is that in
our case Mother interacts comfortably with her children, but
the non-relocating parent in Beers did not. In Beers there
also were lapses in the care provided to the four year old
child by the non-relocating parent, while the same cannot be
said of Mother in our case. After describing the importance
of the primary caretaker’s daily interaction with the chil-
dren, the Superior Court in Beers went on to state: “These
myriad and ordinary contacts forge the child’s character,
psychological health, and value system.” 710 A.2d at 1212
(quoting Gruber, 400 Pa.Super. at 182; 583 A.2d at 438).
Given Father’s abuse of alcohol while caring for the children
and his cursing at Wife in their presence, we believe a
change must be made in “the day-to-day emotional interac-
tion” between Father and the children in the interest of their
character, psychological health and value system. Id.

It also is significant that Mother had regularly done most
of the household chores (laundry, cleaning), regularly
cooked dinner, bathed the children and always put the chil-
dren to bed. Mother also described a shifting to her of
responsibility for the children’s care that occurred through-
out the weekends and on weeknights when she returned
from the office. In addition, with both children having
attended preschool beginning at the age of two-and-a-half
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and one now in kindergarten and the other in fourth grade,
Father’s time as primary caretaker is not that great. Given
these facts, it would be a mistake to pigeonhole Father in the
category of a primary caretaker.

Father’s fourth claim of an error is that we disregarded
Father’s testimony that he is prohibited from employment in
the United States and that his teaching certificate is not
accepted in the United States. The testimony of Father and
an immigration attorney testifying on his behalf established
that Father is a Canadian citizen present in the United States
currently under an “H4” visa. This type of visa is dependent
upon his status as the spouse of an individual also not a U.S.
citizen who has obtained an “H1B” visa for employment.
With this H4 visa, Father is prohibited from working in the
U.S. Father, however, has other alternatives for finding
employment than returning to Canada. If he can find an
employer in the U.S. willing to assist him in obtaining a visa,
he could obtain a “TN” visa, as he did when he taught com-
puters in 1997 in Tennessee. Mother also appeared to be
near the end of the process for obtaining resident alien sta-
tus (often known by the “green card” issued) for him.
Although either option may take a year or longer, as will
obtaining a Pennsylvania teaching certificate, as the finan-
cially dependent spouse Father may be able to obtain alimo-
ny pendente lite or spousal support during this time period.
In fact, at Father’s request, a hearing on his claims for alimo-
ny pendente lite, spousal support and child support was
scheduled before a hearing officer of this court on
September 19, 2006. Accordingly, we have not disregarded
the complications of Father’s citizenship and teaching certi-
fication, but give them less significance in our decision than
other factors.

Father’s fifth claim of an error is that we disregarded a
psychological evaluation that recommended Father be
awarded primary custody and be permitted to relocate the
children to Canada. The custody psychological evaluation
conducted in this case by Bruce Chambers, Ph.D. was not
court ordered, but instead was conducted through agree-
ment of the parties. Although we considered the recommen-
dations of Dr. Chambers, because key findings we made dif-
fer with his, we did not follow his recommendations. Dr.
Chambers determined that Father did not abuse alcohol and
any use of alcohol by him had no impact on his ability as a
caretaker. Based on our determination of the credibility of
the witnesses at the hearing, we reject this determination
and find Father abuses alcohol, which negatively impacts his
ability as a caretaker. Dr. Chambers also determined that
Mother’s employment requirements were not flexible
enough to allow her any more than partial child custody. Our
evaluation of the credibility of the witnesses at the hearing
again results in a rejection of this determination. We instead
find that the combination of the flexibility of Mother’s
employment and the children attending school allows
Mother to comfortably serve as the primary custodian. We
also disagree with the assumption by Dr. Chambers that
Father must leave the U.S. if he wishes to pursue a career.
Finally, we note a critical omission in the evaluation. It did
not explore the children’s position on relocation or custody.

Father’s sixth claim of an error by us is our determination
that Mother’s opposition to relocation is properly motivated.
This is the second part of the Gruber test and focuses on
whether Mother’s opposition to relocation is motivated by “a
legitimate desire to continue and deepen the parent-child
relationship” or instead motivated by ill will towards Father.
400 Pa.Super. at 185; 583 A.2d at 439. The determination of
Mother’s motive is exclusively a determination based on her
credibility as a witness. We find Mother credible in opposing
relocation because it was not best for the children. In addi-

tion to Mother’s credibility as a witness on this subject, we
observed at least two situations where she declined opportu-
nities to impede Father’s relationship with the children.
Although capable of being the children’s primary custodian,
Mother requests equally shared custody. Also, without
Mother’s assistance Father’s current H4 visa would expire,
but Mother agreed to assist Father in renewing his visa upon
the parties’ separation. Despite Father’s abuse of Mother,
her embarrassment from his behavior in Maryland and his
sexual advances towards other neighborhood women, rather
than exacting revenge by impeding Father’s relationship
with the children, Mother instead has kept her focus on what
is best for the children.

Father’s seventh claim of an error is our decision not to
address the possible substitute visitation arrangements for
Mother if Father were permitted to relocate to Canada. The
Superior Court addressed this identical issue in Dranko v.

Dranko, 824 A.2d 1215 (Pa.Super. 2003). Just as Father failed
to meet his initial burden under Gruber of proving relocation
to Canada is likely to significantly improve his quality of life
and that of the children, the parent proposing to relocate in
Dranko v. Dranko also failed to meet this initial burden. Id.

The Dranko court held that this third part of the Gruber test,
satisfactory substitute visitation, “cannot overcome a failure
to convince the court that the advantages of the move are
substantial” and found it unnecessary for the trial court to
address substitute visitation in such circumstances. Id. at
1220. Since Father did not convince us that the advantages of
the move are substantial, his claim of an error for not
addressing substitute visitation is meritless.

Father’s eighth and final claim of an error is our decision
to admit into evidence Father’s diary. Father claims the diary
included privileged communications with counsel and was
irrelevant, inflammatory and severely prejudicial. Father
was asked on cross-examination about surreptitious tape
recordings he made of arguments he had with Mother, and
Father’s counsel objected on the basis that no evidence exist-
ed to support such a question and asked for an offer of proof.
Counsel for Mother then showed the diary to Father who
acknowledged it was the diary he kept. Counsel for Father
said it was the first time he had seen the document. Father
initially denied that he made the recordings, but when con-
fronted with the entries in his diary documenting the record-
ings, he admitted to doing so (5/23/2006 Transcript, pp. 52-
58). The diary therefore was relevant for impeachment of
Father’s credibility as a witness. The diary also ferreted out
the admission of the secret recordings, which are relevant to
show Father’s focus on winning custody by any means. With
the parties living under the same roof, we suspect Father hid
the diary somewhere in the home and Mother found it.

Legislation that specifies the parameters of the attorney
client privilege in civil cases provides that “[c]ounsel shall
not be competent or permitted to testify to confidential com-
munications made to him by his client, nor shall the client be
compelled to disclose the same, unless in either case this
privilege is waived upon trial by the client.” 42 Pa.C.S.§5928.
Father’s diary, however, was not a communication made to
his attorney, but from the limited information we chose to
obtain, instead was a daily account of occurrences Father
thought were relevant to the custody dispute. Although the
diary apparently mentioned Father having communications
with counsel at various times, counsel for Father did not
argue that he had instructed Father to prepare the document
for ultimate delivery to and use by counsel. We, therefore,
find the diary was prepared by Father to help him to remem-
ber such items as who had custody when and which argu-
ments he tape recorded (this tape recording may violate the
Pennsylvania Crimes Code provision prohibiting Wire
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Tapping, 18 Pa.C.S. §5703). In any event, counsel for Father
indicated never seeing the document before, meaning that it
was not “made to” counsel. Additionally, with the parties
under the same roof it comes as no surprise the diary ended
up being disclosed to Mother, and “once the attorney-client
communications have been disclosed to a third party, the
privilege is deemed waived.” Joe v. Prison Health Services,

Inc., 782 A.2d 24 at 31. (Pa.Cmwlth. 2001).
To the extent Father is arguing that Mother finding

where it was hidden and using this diary violates his priva-
cy, Father’s violations of Wife’s privacy have been much
more outrageous. We refer not only to the secret tape
recordings, but also to Father securing a neighbor to spy on
Wife in the parties’ home through a computer camera.
Finally, to the extent it may be determined admission of the
diary was an error, the error was harmless because during
the hearing we ruled that the diary could be used exclusive-
ly for cross- examination of Father and that examination of
Father on any attorney-client privileged matter in the diary
was prohibited, and because we never read the diary. We
made our May 24, 2006 decision to deny relocation without
reading the diary, and we also have written this Opinion
without reading the diary. What we know about Father’s
diary came strictly from Father’s testimony and his coun-
sel’s objection during the hearing. Therefore, any irrele-
vant, inflammatory or prejudicial information contained in
the diary was never known to us.

Our ruling is not inconsistent with the purpose of the
attorney client privilege, which is to encourage honest dis-
cussion that fosters a trusting and open attorney-client dia-
logue. See, e.g., Joyner v. S.E.P.T.A., 736 A.2d 35, 39. Our rul-
ing simply emphasizes that litigants must safeguard any
documents they expect to be confidential, particularly when
residing in the same household as the opposition.

BY THE COURT:
/s/Hertzberg, J.

Wyatt Inc. v. Citizens Bank
Mechanics’ Lien—Preliminary Notice of Lien by

Subcontractor—Damages Recoverable

1. Pursuant to 49 P.S. §1501, a subcontractor must provide
notice prior to filing a claim for unpaid labor or materials.

2. If the subcontractor’s work constitutes “erection and
construction” as defined in §1201(10), no preliminary notice
is required, but formal written notice of intention to file a
mechanics’ lien claim must be made at least thirty days prior
to filing the claim per §1501(b).

3. If the subcontractor’s work constitutes “alteration and
repair” as defined in §1201(11), then preliminary notice
must be given by the claimant prior to completing its work
per §1501(a).

4. A claimant in a mechanics’ lien action is limited to
recovering only the value of labor and materials and cannot
recover damages provided under the Contractor and
Subcontractor Payment Act.

(Joseph H. Bucci)

David A. Levine for Plaintiff.
Joshua R. Lorenz for Defendant.

No. GD 03-009486. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
Horgos, J., October 4, 2006—This consolidated action at

GD03-9486 arises from mechanics’ lien claims filed by five
contractors, Wyatt Incorporated, Lighthouse Electric
Company, Apostolos Group, Inc., Mendel Steel and
Ornamental Iron Company and James E. Huckestein, Inc.,
against Citizens Bank of Pennsylvania (Citizens) and Mellon
Bank, N.A. (Mellon). Citizens filed Preliminary Objections to
the mechanics’ lien claims and the five separate actions
were consolidated by Order of Court dated August 22, 2003.
By Order dated June 3, 2004, the Honorable S. Louis Farino
dismissed Citizens’ Preliminary Objections. Plaintiffs filed
Mechanics’ Lien Complaints and all actions were consolidat-
ed for purposes of trial by Order of Court dated January 11,
2006. A non-jury trial was heard by this Court on January 12,
13 and 17, 2006. The parties have filed Proposed Findings of
Fact and Conclusions of Law and Post-Trial Briefs.

The cause of action arose from work performed at Three
Mellon Bank Center in Pittsburgh, Pennsylvania, a 41-story
office building built in the late 1940’s. Mellon Bank is the
owner of the premises and entered into a ten-year lease with
Citizens for nine full floors as well as a portion of the seven-
teenth floor and the basement comprising of approximately
206,000 square feet.

Prior to this time, Citizens did not have a presence in
Western Pennsylvania. Citizens sought to expand its banking
operations into Western Pennsylvania and leased the space
at Three Mellon Bank Center in order to perform banking
functions and to construct a regional headquarters, includ-
ing executive offices.

Citizens retained Carlson Implementation Associates,
Inc. (Carlson) as the construction company responsible for
the design and remodeling of the existing space at the prem-
ises for Citizens. Carlson was the only construction company
interviewed by Citizens and the job was not put out for com-
petitive bids.

Carlson initially submitted a Guaranteed Maximum Price
(GMP) proposal to Citizens which set the maximum price of
construction at approximately $12 million. Under the terms
of the proposal, Carlson was to be “at risk” or would incur all
costs of performing the Project even if the total costs exceed-
ed the adjusted contract sum.

Although the form contract was submitted by Carlson, it
was never signed nor was any other written agreement
between Carlson and Citizens ever executed. Carlson sub-
mitted a number of change orders to Citizens that increased
the GMP by approximately $2 million.

The five Plaintiffs herein entered into agreements with
Carlson to perform work on the premises. The subject
building is a steel structure with an outer skin and core
areas which are structural areas in the building which can-
not be taken down or the entire building would collapse.
The entire space on each floor was gutted with the excep-
tion of the core.

On January 2, 2003, Citizens released final payment for
the Project to Carlson, although the work of Plaintiffs had
not been completed at the time. Citizens and Carlson did not
perform the final cost analysis which had been contemplat-
ed under the proposed GMP contract. Citizens had never
requested Carlson to post a bond to protect against potential
liens and did not exercise any of the rights available under
the unsigned contract to protect against claims of unpaid
contractors or suppliers. Accordingly, the five Plaintiffs
herein filed mechanics’ lien claims.

Carlson filed for bankruptcy on March 12, 2003 in the
United States Bankruptcy Court for the District of
Massachusetts at Case No. 03-12033. Some of the Plaintiffs
received distribution from the Carlson bankruptcy, but none
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have been paid in full.
There is no evidence that each of the five Plaintiffs have

ever received the final payments due them for work and
materials. All parties acknowledge that partial payments
were made to Plaintiffs by Carlson in varying amounts.
There is no indication on the record that Citizens ever
expressed any dissatisfaction with the work performed by
Plaintiffs. Citizens has defended the action by arguing that:
(1) the Project constituted “alterations and repairs” under
the Mechanics’ Lien Law, 49 P.S. Section 1201(11); and (2)
the notices required under the Mechanics’ Lien Law in such
circumstances were not provided by Plaintiffs.

Under the Mechanics’ Lien Law, a subcontractor is
required to provide notice prior to filing a claim for unpaid
labor or materials. 49 P.S. Section 1501. The type of notice
required depends upon the character of the work performed
as defined in the Mechanics’ Lien Law. If the work meets the
definition of “erection and construction” contained in the
Act, no preliminary notice is required from a subcontractor,
but a formal written notice of its intention to file a mechan-
ics’ lien claim must be made at least 30 days prior to filing
such a claim. 49 P.S. Section 1501(b). If the work is deter-
mined to be “alteration and repair” under the Mechanics’
Lien Law, then preliminary notice must be given by each
Plaintiff prior to completing its work on the Project. 43 P.S.
Section 1501(a).

Here, Plaintiffs argue that the Project was “construction
and erection” under the Mechanics’ Lien Law while Citizens
argues that the work was merely “alteration and repair” and
that Plaintiffs failed to provide the preliminary notice
required under 43 P.S. Section 1501(a).

The Mechanics’ Lien Law provides the following defini-
tions for the terms at issue:

(10) “Erection and construction” means the erec-
tion and construction of a new improvement or of a
substantial addition to an existing improvement or
any adaptation of an existing improvement render-
ing the same fit for a new or distinct use and effect-
ing a material change in the interior or exterior
thereof.

(11) “Alteration and repair” means any alteration
or repair of an existing improvement which does
not constitute erection or construction as defined
herein.

49 P.S. Section 1201.

Thus, in order to qualify as erection and construction, the
Project must be one of the following:

(1) a new improvement; or,

(2) a substantial addition to an existing improve-
ment; or

(3) any adaptation of an existing improvement ren-
dering the same

(a) fit for a new or distinct use and

(b) effecting a material change in the interior or
exterior thereof.

Based on the evidence at trial, the Court finds that the
extensive demolition and construction work performed by
Plaintiffs constituted an adaptation of an existing improve-
ment which rendered the building fit for a new use and
effected a material change in the interior of the structure.

The total size of the Project was approximately 206,000
square feet with a total cost of approximately $14 million,
including the change orders. (Tr. 202, 481). Carlson’s propos-

al to Citizens Bank described the work to be done as build-
ing demolition, cast in place concrete, masonry work, metal
work, wood and plastic installation, thermal and moisture
protection, new doors and windows, finishes, specialties, fire
protection systems, plumbing, heating, ventilation and air
conditioning, electrical, data and telecommunications and
architectural services. (Plaintiffs’ Exhibit 26). During
Plaintiff Wyatt’s demolition work, the leased space was
essentially gutted leaving only portions in the core of the
building remaining. (Tr. 223, 287). More of the core portions
of the building could not have been demolished without com-
promising the structural integrity of the building. (Tr. 288).
The total area of construction was a “shell” or “empty space”
with concrete floors and exposed columns; the exterior walls
were stripped to the fireproofing and the bathrooms were
removed. (Tr. 356, 440).

The City of Pittsburgh building permit issued for the
Project indicated that the Project was new construction, as
did the contracts entered into by Plaintiffs with Carlson. (Tr.
88, 120-121, 342, 360; Plaintiffs’ Exhibits 24, 44, 61). The
Pricing Proposal from Carlson to Citizens generated in
December, 2001 referred to a series of drawings entitled
“New Construction Plan” for each of the nine floors to be
demolished and reconstructed. (Tr. 88).

The cost of the Project, the express references to the
work performed as new construction, the type of work per-
formed and the purpose of the Project indicate that the
Project was the adaptation of an existing improvement to a
new use. Citizens was building its regional headquarters in
Western Pennsylvania and changed the building from its
prior use accordingly. The premises had not been used for
this purpose and the Project was designed to put the prem-
ises to a new and distinct use as Citizens’ new regional
headquarters.

Citizens relies on City Lighting Products Co. v. The

Carnegie Institute, 816 A.2d 1196 (Pa.Super. 2003), where
the Pennsylvania Superior Court held that the construction
of a sign on top of the Carnegie Science Center was not “con-
struction and erection.” The Court held that work constitutes
alterations and repairs where the work was not “part of a
continuous plan to erect a structure” but rather was “an
alteration of the presently existing structure.” Id. 816 A.2d at
1198. The Court ruled that the Science Center was a pre-
existing structure and that the sign was not part of a contin-
uous plan to erect a structure but was merely an alteration
of a presently existing building. Id. at 1199. The Court con-
sidered whether the sign was “of a permanent character that
would pass as part of the freehold estate” and concluded that
the sign could be easily removed from the property by a sub-
sequent owner and concluded that it was not erection and
construction as defined in the Mechanics’ Lien Law. Id. at
1199-1200.

The scope of the work for Citizens’ new regional head-
quarters was far more extensive and permanent than the
electrical work and materials for the sign described in City

Lighting. Unlike the work in City Lighting, the work per-
formed by Plaintiffs was of such a permanent character that
it would pass as part of the freehold estate. Clearly, it was
more basic to the structure and permanent than a sign which
could be removed by a subsequent owner as was the case in
City Lighting. Thus, while the sign was not erection and con-
struction, the Project herein described was construction and
erection as defined in the Mechanics’ Lien Law.

Citizens primarily relies on Wentzel-Applewood Joint

Venture v. 801 Market Street Associates, L.P., 878 A.2d 889
(Pa.Super. 2005). In Wentzel, a single subcontractor, Wentzel-

Applewood, filed a mechanics’ lien claim against the subject
property. The Superior Court explained the nature of the
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work involved: “to provide and install the drywall, studs,
doors, windows, ceilings and millwork required in building
the item processing center.” Id. at 891. This is the full extent
of the work considered in Wentzel and is not work identical
in scope to that at Three Mellon as is asserted by Citizens.

In Wentzel, the subcontractor performed no demolition,
electrical, structural steel, fireproofing, plumbing or HVAC
work whatsoever. The work performed was not nearly as
extensive and character changing as the work performed at
Three Mellon. The magnitude and type of work performed
on the within Project clearly distinguishes it from the work
in Wentzel. Nowhere in the Wentzel-Applewood Opinion does
the Court refer or set forth any detail as to a new or distinct
use to be put to the premises in question. Here, Citizens has
acknowledged that it was seeking to establish a regional
headquarters in Western Pennsylvania and that many of the
changes involved in the Project were needed for this reason.
In fact, the Project involved an unusually high number of
change orders as those who were about to become occupants
were frequently consulted as to specific plans and uses for
their space. (Tr. 479). This aspect of a “distinct” use is not
found in the Wentzel-Applewood Opinion.

Representatives of the Plaintiffs who testified at trial
emphatically stated that the work on the Project was unques-
tionably “new construction” as that term is used throughout
the industry. (Tr. 86-88, Plaintiffs’ Exhibit 24; Tr. 476-77). As
the President of Plaintiff Lighthouse Electric testified: “you
had the feeling that you were in a building that was under
construction.” (Tr. 97).

The extensive amount of work performed by Plaintiffs at
Three Mellon makes the within matter more similar to
Wendt & Sons v. New Hedstrom Corp., 858 A.2d 631
(Pa.Super. 2004). In Wendt, the Court held that the installa-
tion of a plastic injection machine in an existing plant was an
improvement and was “erection and construction” under the
Mechanics’ Lien Law. The Court explained that the improve-
ment at issue was erection and construction because Wendt

“dismantled, transported and erected” the injection machine
in New Hedstrom’s plant, “the foundation for which had to
be reinforced to accommodate the weight of the equipment.”
Id. at 635.

For all of the foregoing reasons, this Court finds that the
Project at issue was erection and construction under the
Mechanics’ Lien Law, 49 P.S. Section 1201(10). Accordingly,
Plaintiffs were not required to provide preliminary notice of
their liens and may recover the full amount of their claims.

Finally, Plaintiffs also seek to recover attorneys’ fees,
penalties and interest under the Contractor and
Subcontractor Payment Act, 73 P.S. Section 501 et seq. While
the Court has found that the lien claims are valid, Plaintiffs
are limited to recovering only the value of their labor and
materials and cannot recover attorneys’ fees and expenses
or other amounts recoverable against a contractor under the
Contractor and Subcontractor Payment Act. In a successful
mechanics’ lien claim, the lien claimant cannot recover
amounts other than labor and materials under the
Mechanics’ Lien Law. Artsmith Dev. Group, Inc. v. Updegraff,

868 A.2d 495 (Pa.Super. 2005). The statutory basis for a
mechanics’ lien limits the lien to the amounts owed for labor
and materials. Id. at 496. Further, a mechanics’ lien proceed-
ing is not intended to settle the contractual obligations of the
parties and items other than labor and materials are more
properly sought in an action for breach of contract and, if the
contract so authorizes, interest and attorneys’ fees may be
recovered. The Court cannot expand the recovery under the
Mechanics’ Lien Law to include damages which are not pro-
vided for in the lien law.

A Non-Jury Verdict will be entered this same date in

favor of Plaintiffs for the amounts due under the mechanics’
lien claims.

BY THE COURT:
/s/Horgos, J.

NON-JURY VERDICT
AND NOW, this 4th day of October, 2006, this Court finds

in favor of all Plaintiffs and against Defendant, Citizens Bank
of Pennsylvania, on their mechanics’ lien claims as follows:

Lighthouse Electric Company $111,680.01

Wyatt Incorporated 83,779.83

Apostolos Group, Inc. 41,470.50

Mendel Steel and Ornamental
Iron Company 66,846.98

James E. Huckestein, Inc. 97,651.43

BY THE COURT:
/s/Horgos, J.

Dr. Pamela Pulkowski v.
The Board of School Directors of the

Mount Lebanon School District and the
Mount Lebanon School District

Local Agency Law—Administrator’s Right to Appeal

Superintendent’s Evaluation

1. Under Local Agency Law, a person aggrieved by an
adjudication of a local agency who has a direct interest in
such adjudication has the right to appeal to the Court vested
with jurisdiction of such appeals.

2. The Superintendent’s evaluation of Associate
Superintendent is not an “adjudication” under Local Agency
Law because Associate Superintendent had no legally pro-
tected right to a salary increase and therefore does not have
a right to a hearing before the School Board.

3. Where Associate Superintendent of a school district
does not receive a salary increase due to an unsatisfactory
evaluation by Superintendent, she has no right of appeal to
the Court of Common Pleas under the Local Agency Law.

(Joan Shoemaker)

John F. Cambest for Dr. Pamela Pulkowski.
Anthony G. Sanchez for The Board of School Directors of the
Mt. Lebanon School District and the Mt. Lebanon School
District.

No. SA 06-0434. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Civil Division.

OPINION AND ORDER OF COURT
Wettick, A.J., October 16, 2006—The issue which this

Opinion addresses is whether an associate superintendent of a
school district who did not receive a salary increase because
of an unsatisfactory evaluation may appeal the denial of the
salary increase to this court under the Local Agency Law, Act
of April 28, 1978, P.L. 202, 2 Pa.C.S. §101 et seq.

Dr. Pamela Pulkowski was hired by the Mount Lebanon
School District as Associate Superintendent, effective July 1,
2004. Dr. Margery Sable was the Superintendent at that time.
In December 2004, Dr. George Wilson was appointed Acting
Superintendent.
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In the Mount Lebanon School District, salary increases
for administrators are governed by an Administrative Pay-
for-Performance Program described in a Memorandum of
Understanding dated March 31, 2004 between the Mount
Lebanon School District and the administrators of the dis-
trict. Under this program, each administrator receives per-
formance ratings which are assigned numeric values. For
the 2004-2005 school year, administrators receiving a per-
formance rating of “far exceeds expectations” received a 5%
increase; administrators receiving a “meets expectations”
performance rating received a 3.5% salary increase; and
administrators receiving a “did not meet expectations” per-
formance rating did not receive any increase.1

Dr. Pulkowski was evaluated by Dr. Wilson. He found that
her performance did not meet expectations. As a result of
this evaluation, she was denied a salary increase.

She appealed the evaluation. Under the School District’s
procedures, the appeal is to the Superintendent. On October
11, 2005, Dr. Wilson issued a six-page decision rejecting her
appeal. Dr. Pulkowski filed an appeal to the Board of School
Directors. The Board made a decision that it would not con-
sider Dr. Pulkowski’s appeal.

Ms. Pulkowski filed a petition for appeal from this deci-
sion of the Board to this court. She contends that, under the
Local Agency Law, she is entitled to a hearing with respect
to her rating and the denial of a pay increase.

The Board and School District have filed preliminary
objections raising a lack of subject matter jurisdiction over
the appeal. They contend that Dr. Pulkowski is not entitled to
a hearing because she has not been demoted, suspended, or
terminated and her salary has not been decreased.

Under the Local Agency Law, any person “aggrieved by
an adjudication of a local agency who has a direct interest in
such adjudication shall have the right to appeal therefrom to
the court vested with jurisdiction of such appeals….” 2
Pa.C.S. §752. The issue which divides the parties is whether
the denial of a salary increase based on an unfavorable per-
formance rating constitutes an adjudication within the
meaning of the local agency law. This term is defined at 2
Pa.C.S. §101 as follows:

“Adjudication.” Any final order, decree, decision,
determination or ruling by an agency affecting per-
sonal or property rights, privileges, immunities,
duties, liabilities or obligations of any or all of the
parties to the proceeding in which the adjudication
is made. The term does not include any order based
upon a proceeding before a court or which involves
the seizure or forfeiture of property, paroles, par-
dons or releases from mental institutions.

The School District contends that decisions of a govern-
ment agency relating to salary increases based on perform-
ance evaluations are not decisions “affecting personal or
property rights, privileges, immunities, duties, liabilities or
obligations” of any party. Dr. Pulkowski disagrees; she con-
tends that the denial of a salary increase is a decision affect-
ing her “property rights.”

I agree with the School District that the denial of a salary
increase is not a decision affecting Dr. Pulkowski’s property
rights because there is no constitutional right to a salary
increase and there is no legislation giving a professional
employee of a school district any right to question decisions
regarding salary increases. To the contrary, the School Code
provides protections only to professional employees demot-
ed either in salary or in type of position. See 24 P.S. §11-1151
which reads as follows:

The salary of any district superintendent,
assistant district superintendent or other profes-

sional employee in any school district may be
increased at any time during the term for which
such person is employed, whenever the board of
school directors of the district deems it necessary
or advisable to do so, but there shall be no demotion
of any professional employee either in salary or in
type of position, except as otherwise provided in
this act, without the consent of the employee, or, if
such consent is not received, then such demotion
shall be subject to the right to a hearing before the
board of school directors and an appeal in the same
manner as hereinbefore provided in the case of the
dismissal of a professional employee.

Since this legislation provides for a hearing only where
there is a demotion in salary or in type of position, the
Legislature did not intend to provide for a hearing before a
board of school directors where an employee disagrees with
any other evaluation or rating.2 If Dr. Pulkowski’s position is
correct that decisions regarding salary increases based on
performance evaluations may be appealed to a board of
school directors and to the court, this would mean that, in
Mount Lebanon alone, twenty-five of the twenty-nine profes-
sionals who did not receive the maximum pay increase
would be entitled to hearings before the Board of School
Directors and judicial review. Such a result would guarantee
that few governmental bodies will base compensation on
performance evaluations designed to give the highest
increases only to a select few.

There are numerous appellate court cases in which the
courts have ruled that decisions of a governmental agency
did not affect personal or property rights, as used in 2
Pa.C.S. §101, where these decisions detrimentally affected
interests of employees or potential employees that were far
more significant than the denial of a salary increase. The
basis for these rulings is the absence of constitutional, con-
tractual, statutory, or regulatory provisions creating a prop-
erty right.

In Horton v. Vocational-Technical School, 545 A.2d 998
(Pa.Cmwlth. 1988), Mr. Horton, the Director of Vocational
Education, alleged that all other employees of the school had
received salary increases of approximately 8% each fiscal
year for the 1984-1985 and 1985-1986 fiscal years. However,
even though he had never received an unsatisfactory rating,
he did not receive these salary increases. He alleged that the
decision to deny him a salary increase was politically moti-
vated and discriminatory, and a de facto disciplinary action.
The Commonwealth Court affirmed the decision of the
Common Pleas Court sustaining the School’s preliminary
objections in the nature of a demurrer. The Commonwealth
Court stated that Mr. Horton had not pointed to any constitu-
tional, contractual, statutory, or regulatory provision that
would prohibit the School’s actions or entitle plaintiff to
relief: “Discrimination is simply not actionable unless it is in
violation of some constitutional, contractual, statutory, or
regulatory right.” Id. at 999. While Mr. Horton referred to
provisions in the School Code permitting a Board of School
Directors to increase salaries, the Court said that nothing in
this language required an employee to be granted an
increase merely because other employees are granted
increases. The Court also rejected the argument that Mr.
Horton was a victim of a de facto demotion because a demo-
tion within the meaning of the School Code requires a reduc-
tion in salary or a change in the type of position.

In Dauer v. Department of Education, 874 A.2d 159
(Pa.Cmwlth. 2005), Ms. Dauer petitioned for a review of the
decision of the Department of Education denying her appli-
cation to add a certification to teach Spanish to her existing
Instruction I Certificate for Elementary Education because
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she had failed to satisfy all the certification requirements.
The Department also refused to extend her emergency
teaching permit. The petition for review was filed under the
Administrative Agency Law under which a teacher has a
right to appeal only if aggrieved by an “adjudication” (2
Pa.C.S. §702).3 The Court ruled that this was not an adjudi-
cation because no right, privilege, or immunity was in jeop-
ardy. The Court relied on its decision in Sergi v. School

District of Pittsburgh, 368 A.2d 1359, 1361 (Pa.Cmwlth.
1977), which held that a school district’s termination of an
untenured nonprofessional employee was not an adjudica-
tion subject to due process under the Local Agency Law
because the employee had no enforceable expectation of
continued employment pursuant to a contract or statute.

In Burns by and through Burns v. Hitchcock, 683 A.2d
1322 (Pa.Cmwlth. 1996), the principal suspended two stu-
dents for ten days because of an incident involving posses-
sion and/or consumption of alcoholic beverages by members
of the softball team while on a school-sponsored trip. In addi-
tion, both students were removed from the softball team,
held ineligible for certain sports awards, and denied atten-
dance at school functions. One of the students, a senior, was
not permitted to participate in her graduation ceremony.

Both students denied any involvement in the incident.
Prior to their suspension, each student, pursuant to 22 Pa.
Code §12.8(c), had an informal hearing before the principal
and the superintendent. Also, the School Board permitted
both students to appear at a meeting to testify under oath.
However, the School District did not present any evidence.
The Board affirmed the principal’s decision to suspend the
students.

An appeal was filed on behalf of the students under the
Local Agency Law. The Common Pleas Court dismissed the
petition. The Commonwealth Court affirmed. The Court
ruled that the suspension was not an adjudication under the
Local Agency Law because the Pennsylvania Code provides
that the decision to suspend a student for no more than ten
days is within the power of the principal.

In Pipkin v. Pennsylvania State Police, 693 A.2d 190 (Pa.
1997), Mr. Pipkin enlisted as a cadet at the Pennsylvania
State Police Academy. After graduation in June 1994, he was
assigned to the Erie Station as a probationary state trooper.
Following a hearing before the Probationary Trooper
Review Committee in July 1995, Mr. Pipkin received a letter
from the Bureau of Personnel stating that he was dismissed
as a probationary state trooper pursuant to the recommenda-
tion of the Committee. The letter stated that dismissal was
based on his inability to perform satisfactory work and inac-
curate statements that he made during criminal and internal
investigations.

He filed an appeal to the Commonwealth Court. The
Pennsylvania State Police filed a motion to dismiss on the
ground that the decision to terminate the employment of a
probationary state trooper was not an adjudication as
defined by the Administrative Agency Law. The Court
agreed. The Court’s Opinion stated: “A governmental
employee only has a personal or property right in his
employment where he can establish a legitimate expectation
of continued employment through either a contract or
statute” (Id. at 192), and that the appellant could not point to
any contract or statute which guaranteed him continued
employment. The Court compared §205(f) of the
Administrative Code, 71 P.S. §65(f), which provides that all
new cadets and troopers shall serve a probationary period of
eighteen months during which they may be dismissed with-
out the right to appeal to a civil court, with §205(e) of the
Administrative Code, 71 P.S. §65(e), which applies to state
troopers who are not on probation and provides that they

may not be dismissed or reduced in rank except by action of
a court martial board held on the recommendation of the
Police Commissioner and the Governor. The Court said that
we must conclude that these differing provisions show an
intent on the part of the General Assembly not to bestow an
expectation of continued employment upon a probationary
state trooper.

The Court also rejected Mr. Pipkin’s argument that he
was entitled to appeal his dismissal because public employ-
ment is a privilege. It stated that this issue was recently
addressed in Werner v. Zazyczny, 681 A.2d 1331 (Pa. 1996):

In Werner, a special investigator with the Office of
Inspector General sought a writ of mandamus to
compel an administrative hearing on his discharge
from his position pursuant to 2 Pa.C.S. §504. In
order to be entitled to a hearing, we held that the
special investigator had to demonstrate that his dis-
missal constituted an adjudication pursuant to 2
Pa.C.S. §101. In attempting to make this argument,
the special investigator argued that his dismissal
constituted an adjudication because at a minimum,
public employment is a personal privilege. This
Court rejected that argument because he failed to
demonstrate that his interest in continued employ-
ment as a special investigator, which was an at-will
position, constituted a privilege. Werner, 545 Pa. at
582-83, 681 A.2d at 1337.

Ms. Pulkowski relies on two Commonwealth Court cases
decided in the 1970s: Young v. Littleton Area School District,

358 A.2d 120 (Pa.Cmwlth. 1976), and Shaler Area School

District v. Salakas, 406 A.2d 243 (Pa.Cmwlth. 1979). Young

involved a temporary professional employee of a school dis-
trict who was covered by legislation which provides that at
the end of his or her second year a temporary professional
employee shall be tendered a regular contract of employ-
ment unless rated as unsatisfactory. The Young opinion has
no applicability to an unsatisfactory rating that does not
involve a demotion in position or salary where there is no
legislation entitling an employee to a salary increase in the
absence of an unsatisfactory rating.

In Shaler Area School District, the Court addressed a sin-
gle issue: whether a rating of unsatisfactory given to a
tenured professional employee pursuant to §1123 of the
Public School Code, 24 P.S. §11-1123, is an “adjudication”
within the meaning of the Local Agency Law where this rat-
ing has not had any impact on any personal or property
rights, privileges, immunities, or obligations of this profes-
sional employee. The Court ruled that the employee had no
right to a hearing challenging his unsatisfactory rating
because this rating, in itself, is not an adjudication. Dr.
Pulkowski relies on a single sentence in the Court’s opinion
which states that a hearing will be required on the rating if
it is used “as a basis for a decision or determination which
does affect the employee’s rights, privileges, immunities or
obligations, such as a dismissal or a suspension….” 406 A.2d
at 244. While this is a correct statement of the law, the issue
which that opinion did not consider is whether an unsatisfac-
tory rating used to deny a salary increase affects the employ-
ee’s rights, privileges, immunities, or obligations as these
terms are used in the Local Agency Law’s definition of adju-

dication.

In summary, the Acting Superintendent’s evaluation of
Dr. Pulkowski is not an adjudication because Dr. Pulkowski
had no legally protected right to a salary increase.
Consequently, the Board was not required to conduct a hear-
ing to consider Dr. Pulkowski’s claim that the evaluation was
arbitrary and capricious; thus, plaintiff cannot file an appeal
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under the Local Agency Law challenging the decision of the
School District denying her request for a hearing.

For these reasons, I enter the following Order of Court:

ORDER OF COURT
On this 16th day of October, 2006, upon consideration of

appellees’ preliminary objections to appellant’s petition for
appeal from decision of the Board of School Directors of the
Mount Lebanon School District, it is hereby ORDERED that
these preliminary objections are sustained and appellant’s
petition is dismissed.

BY THE COURT:
/s/Wettick, A.J.

1 Petition, Ex. A and Ex. C. According to Exhibit C, four
administrators received 5% increases (far exceeds expecta-
tions), 22 administrators received 3.5% increases (meets
expectations), and three administrators, including Dr.
Pulkowski, did not receive any salary increase.

2 Dr. Pulkowski is not claiming that she was demoted
(Appellant’s Brief in Opposition to Appellee’s Preliminary
Objections at 8).

3 The definition of adjudication in 2 Pa.C.S. §101 applies to
both the Administrative Agency Law and the Local Agency
Law.

Nationwide Mutual Insurance Company v.
John Svitesic

Stacking of Underinsured Motorist Benefits—Multiple

Single Vehicle Policies—Household Vehicle Exclusion

Policyholder who has recovered policy limit on vehicle in
which he was injured, and who could not recover damages
from policy of other party involved in accident, may not
stack benefits from either or both of policyholder’s two other
single-vehicle policies where 1) policyholder waived stack-
ing privileges in the second and third single-vehicle policies
and 2) all three policies contain household vehicle coverage
exclusions.

(Norma Caquatto)

Peter B. Skeel for Plaintiff.
Arthur Cutruzzula and Walter J. Nalducci for Defendant.

No. GD 05-30454. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
Folino, J., October 13, 2006—Before me is Nationwide’s

motion for summary judgment. The issues to be resolved are
the enforceability of the household vehicle exclusion and the
effect of a named insured’s waiver of “stacked” uninsured
motorist benefits for some single-vehicle policies but not for
others. Unfortunately, as the Superior Court has observed,
the “cases addressing the interplay of the household vehicle
exclusion and inter- and intra-policy stacking and what can
and cannot be waived are far from models of logic and clar-
ity,” State Farm Fire & Cas. Co. v. Craley, 2004 Pa.Super. 27,
844 A.2d 573, 574, but we must soldier on.

I.
The undisputed facts are as follows: Plaintiff Nationwide

Mutual Insurance Co. (“Nationwide”) issued three separate
policies of automobile insurance to Defendant John Svitesic
(“Svitesic”). One policy insured Svitesic’s 2002 Indian Chief
motorcycle (“motorcycle policy”), providing coverage for

uninsured motorist (“UM”) benefits with limits of $50,000
per person. A second, separate policy insured Svitesic’s 1990
Chevrolet Silverado (“Silverado policy”), providing UM ben-
efits with limits of $50,000 per person. A third policy insured
Svitesic’s 2001 Mercury Grand Marquis (“Mercury policy”),
providing UM benefits with limits of $100,000 per person.
Svitesic paid a higher premium on the motorcycle policy to
obtain “stacked” UM benefits on that policy, but executed a
waiver of stacked limits of UM coverage on both the
Silverado policy and the Mercury policy pursuant to 75
Pa.C.S.A. §1738. Svitesic received reduced premiums for the
Silverado and Mercury policies as a result of signing the
stacking waivers for those policies.

On July 15, 2004, Svitesic was riding his motorcycle when
he was involved in a collision with Jason Cavanaugh. Svitesic
sustained injuries as a result of the accident, however liabil-
ity coverage was denied by Erie Insurance Co., the insurer
of the vehicle Jason Cavanaugh was driving. After Erie
denied Svitesic’s claim for liability coverage, Svitesic sub-
mitted a claim for UM benefits to Nationwide under all three
of his policies of insurance. Nationwide paid Svitesic
$50,000, which constituted the limits of UM benefits cover-
age under the motorcycle policy. Nationwide rejected
Svitesic’s claim for UM benefits under the Silverado and
Mercury policies.

Nationwide initiated this declaratory judgment action,
seeking an order declaring that Nationwide has no obligation
to provide UM benefits under the Silverado and Mercury
policies because: (1) Svitesic waived stacking under both the
Silverado and Mercury policies; and (2) each of the three
policies contains a household vehicle exclusion which bars
coverage in this case. After the pleadings closed, Nationwide
moved for summary judgment.

II.
Summary judgment may be granted only where the

record clearly shows that there is no genuine issue of mate-
rial fact and that the moving party is entitled to judgment as
a matter of law. Atcovitz v. Gulph Mills Tennis Club, Inc., 571
Pa. 580, 585, 812 A.2d 1218, 1221 (2002); see also Pa. R.C.P.
1035.2. The trial court must examine the record in the light
most favorable to the non-moving party, and must resolve all
doubts as to the existence of a genuine issue of material fact
against the moving party. Ertel v. Patriot-News Co., 544 Pa.
93, 98, 674 A.2d 1038, 1041 (1996). “Interpretation of an
insurance policy is a question of law that a court may resolve
on a motion for summary judgment.” Harleysville Ins. Cos.

v. Aetna Cas. & Sur. Ins. Co., 568 Pa. 255, 258, 795 A.2d 383,
385 (2002).

III.
As defined in the Motor Vehicle Financial Responsibility

Law (“MVFRL”), UM coverage “provide[s] protection for
persons who suffer injury arising out of the maintenance or
use of a motor vehicle and are legally entitled to recover
damages therefor from owners or operators of uninsured
motor vehicles.” 75 Pa.C.S.A. §1731(b). UM benefits may be
recovered from a policy insuring a vehicle occupied by the
insured at the time of the accident, as well as from policies
insuring vehicles that were not involved in the accident, in
that order of priority. §1733. Stacking is authorized—and
may also be waived—under §1738, which provides:

(a) Limit for each vehicle.—When more than one
vehicle is insured under one or more policies pro-
viding uninsured or underinsured motorist cover-
age, the stated limit for uninsured or underinsured
coverage shall apply separately to each vehicle so
insured. The limits of coverages available under
this subchapter for an insured shall be the sum of
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the limits for each motor vehicle as to which the
injured person is an insured.

(b) Waiver.—Notwithstanding the provisions of
subsection (a), a named insured may waive cover-
age providing stacking of uninsured or underin-
sured coverages in which case the limits of cover-
age available under the policy for an insured shall
be the stated limits for the motor vehicle as to
which the injured person is an insured.

§1738.

In Leed v. Donegal Mutual Insurance Co., MS96-10-055
(Feb. 23, 1998), the Insurance Commissioner, in a declarato-
ry opinion and order, addressed the issue of whether single-
vehicle policyholders enjoyed any benefit in return for the
higher premiums they paid for stacking. In Leed, the
Insurance Commissioner defined stacking as “nothing more
than a cumulation of coverages for a single injury. Stacked
coverage combines the limits of available insurance cover-
ages from more than one source.” Id. at 6.1 In addressing the
benefits of stacking for single-vehicle policies, the Insurance
Commissioner explained:

When an insured has only one vehicle on his policy,
intra-policy stacking of UM/UIM coverages is
unavailable. Additional uninsured or underinsured
motorist coverage must come, if at all, from a dif-
ferent policy. This occurs in two scenarios.

The first situation under which an insured might be
entitled to benefits in addition to those from his own
single-vehicle policy is when the insured is injured
while driving his vehicle, and also is insured under
a different policy. For example, if the insured
resides with a relative who has a separate policy
covering the insured, the insured may be able to
stack the UM or UIM coverage contained in both
policies, thus increasing the available benefits.

The second scenario is when the insured is injured
in a vehicle other than his own, such as an employ-
er’s vehicle. If the single-vehicle policyholder is
insured for UM/UIM benefits under his employer’s
policy, and can stack that coverage with his own, he
again has increased his available benefits.

Thus, the Insurance Commissioner concluded that a sin-
gle-vehicle policy holder may enjoy some benefit in some sit-
uations in return for paying higher premiums for stacking,
but the Insurance Commissioner did not address what hap-
pens where there is a waiver of stacked UM benefits for
some applicable policies but not for others, or what happens
where a policy contains a household vehicle exclusion.

Subsequently, the Supreme Court in Craley v. State Farm

Fire and Casualty Co., 895 A.2d 530 (Pa. 2006), established
that waiver of inter-policy stacking is permitted under sec-
tion 1738, despite ambiguity within the form provided in
subsection (d). In Craley, Jayneann Craley was killed in a
motor vehicle accident while driving her own vehicle.
Randall Craley, as administrator of Jayneann’s estate, col-
lected the maximum UM benefits available under
Jayneann’s policy with State Farm. Because the Craleys’
claim exceeded the UM benefits available under Jayneann’s
policy, Randall sought to collect UM benefits under his own
single-vehicle insurance policy, under which Jayneann was
an insured; his policy was also issued by State Farm. Id. at
533. Randall had signed a waiver that conformed with sec-
tion 1738(d), and he received a reduced premium as a result
of signing the stacking waiver. Id. at 534.2 The Superior
Court found in favor of State Farm, basing its decision exclu-

sively on the household vehicle exclusion. State Farm Fire &

Cas. Co. v. Craley, 2004 Pa.Super. 27, 844 A.2d 573, 574. The
Supreme Court affirmed the Superior Court’s decision, but
based its decision on Randall’s knowing waiver of stacking,
evidenced by his signing of the §1738(d) form. Craley, 895
A.2d at 542. As Randall had only one vehicle and one insur-
ance policy (thus intra-policy stacking was not available), his
execution of the waiver form could only mean that he was
waiving inter-policy stacking. Id. Randall’s waiver of this
kind of stacking barred his attempt to stack the UM benefits
under his policy.

The case before me differs in some respects from the
facts in Craley because Svitesic had three separate policies
of insurance in his name and executed a waiver of UM cov-
erage on two of them. The waiver forms conform to section
1738(d) and read as follows:

By signing this waiver, I am rejecting stacked lim-
its of uninsured motorist coverage under the policy
for myself and members of my household under
which the limits of coverage available would be the
sum of limits for each motor vehicle under the pol-
icy. Instead, the limits of coverage that I am pur-
chasing shall be reduced to the limits stated in the
policy. I knowingly and voluntarily reject the
stacked limits of coverage. I understand that my
premiums will be reduced if I reject this coverage.

(Compl. Ex. D, E). It is undisputed that Svitesic signed this
waiver for both the Silverado and the Mercury policies.
However, in deciding not to sign the waiver of stacked UM
coverage for the motorcycle policy and paying a higher pre-
mium on the motorcycle policy, Svitesic may have believed
that he would be able to stack the UM coverage from his
Silverado and Mercury policies onto his motorcycle policy
should he have an accident while riding his motorcycle.
Simply put, this Court cannot say as a matter of law whether
Svitesic knowingly waived his right to stacking, where the
record is unclear regarding what explanation Svitesic
received as to how stacking works and the effect of execut-
ing a waiver on some, but not all, of the policies he held.
Whether Svitesic knowingly waived stacked UM benefits is
an issue of fact that may not be resolved at the summary
judgment stage.

Assuming, however, that the waiver is knowingly made,
there are sound policy reasons why a policyholder should not

be permitted to obtain UM benefits from a separate policy
where UM stacked benefits were waived and never paid for.
This is most easily grasped where two separate insurance
companies are involved (although the logic applies equally
to separate policies issued by the same insurer).

Assume that a single-vehicle policyholder (“Mork”)
insured his car with Company A and paid a higher premium
for stacked UM benefits. Assume also that the named
insured (“Mindy”) of another policy, under which Mork is
also insured, insured her vehicle with Company B and
waived stacking. If Mork sustains injuries in an accident
with an uninsured motorist while Mork was occupying his
own vehicle (the Insurance Commissioner’s first scenario),
he would be able to collect UM benefits under his own poli-
cy. Mork would be entitled to these UM benefits because he
paid for UM benefits coverage in his policy, and he was occu-
pying his vehicle at the time of the accident. See 75 Pa.C.S.A.
§1733(a)(1). So far, Mork’s recovery has nothing to do with
stacking. However, Mork might seek to recover stacked ben-
efits under Mindy’s policy from Company B. Of course, in
our example, Mindy waived stacking under her policy, and
as such, Company B was not paid any premium to under-
write the risk of an insured under its policy obtaining
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stacked UM benefits under its policy. Thus, there is no logi-
cal reason why Mork should be entitled to recover stacked
UM benefits from Company B simply because he paid a
higher premium to Company A. Under such an approach, by
paying a higher premium for stacking on his own single-
vehicle policy, Mork’s stacked UM benefits coverage would
be increased by the number of policies under which he is an
insured, regardless of those insurers’ awareness that Mork
had paid for stacking on his own policy. Such an outcome
defies logic and contravenes the cost-containment objectives
which prompted the MVFRL’s enactment.

This is not to suggest, however, that a single-vehicle poli-
cy holder receives no benefit by paying the higher premium
for stacked benefits. Using my hypothetical example above,
if Mork (who insured his vehicle with Company A and paid
for stacked UM benefits) were to sustain injuries while occu-
pying Mindy’s vehicle (which is insured by Company B and
does not provide stacked UM benefits), he would first recov-
er UM benefits under Mindy’s policy from Company B,
because he was occupying that vehicle at the time of the
accident and is an insured under Company B’s policy. 75
Pa.C.S.A. §1733(a)(1). Again, thus far, Mork’s recovery of
UM benefits has nothing to do with stacking. However, Mork
could then recover stacked benefits under his own policy
from Company A because he paid Company A a higher pre-
mium for stacking. By accepting the increased premium,
Company A underwrote the risk that Mork could sustain
injuries in another vehicle and that Company A would be
forced to pay additional—stacked—UM benefits. This view
comports with the Craley Court’s analysis of which policy is
relevant to determine whether stacked coverage is available:
“It is Randall’s policy [i.e., the policy from which additional,
stacked UM benefits are being sought] and its exclusions
that are relevant to the legal issues presented in this case.”
Craley, 895 A.2d at 533.

Thus, under the facts of this case (ignoring the household
vehicle exclusion), had Svitesic sustained his injuries while
operating his Silverado (or his Mercury), he would have
been entitled first to recover the UM benefits under that
vehicle’s policy and then stack the UM benefits available
under his motorcycle policy; he would not, however, be enti-
tled to stack benefits from the third vehicle. If Svitesic want-
ed to recover stacked UM benefits in the event he got into an
accident on his motorcycle, he should have paid higher pre-
miums for stacking on the Silverado and Mercury policies
(again assuming there was no household vehicle exclusion);
whether he paid for stacking on the motorcycle policy would
be irrelevant. Moreover, the fact that Nationwide issued all
three policies to Svitesic is of no matter—Svitesic’s premium
on each policy took into account the risk of providing UM
benefits coverage under that policy. For both the Silverado
and Mercury policies, the premium did not take into account
the risk of providing stacked UM benefits.

Of course, as discussed above there is a genuine issue of
fact as to whether Svitesic’s waiver of stacked coverage for
his Silverado and Mercury policies was knowing, i.e.,

whether he understood that his waiver of stacked coverage
under these policies would have this effect. However,
because the household vehicle exclusion bars the coverage
sought, this issue is not one of material fact, as it is not essen-
tial to the resolution of this case.

IV.
State Farm’s second basis for refusing to provide UM ben-

efits under the Silverado and Mercury policies is that the
household vehicle exclusion, contained in all three policies
issued to Svitesic, bars such coverage. Svitesic does not
appear to dispute that the household vehicle exclusion is
applicable in this case. Rather, Svitesic argues that the exclu-

sion violates public policy and thus should not be enforced.
All three of Svitesic’s policies—but more relevantly, the

Silverado and Mercury policies—contain the following cov-
erage exclusion:

This coverage [i.e., uninsured motorist coverage]
does not apply to:

6. Bodily injury suffered while occupying a motor
vehicle owned by you or a relative but not insured
for Uninsured Motorist coverage under this policy;
nor to bodily injury from being hit by any such
motor vehicle.

(Compl. Ex. A, Endorsement 2357 at 2; Ex. B at U2-U3; Ex.
C at U2-U3). It is undisputed that each of Svitesic’s policies
listed only one vehicle on the Declarations page.
Accordingly, under the clear and unambiguous language of
the household vehicle exclusion, no UM coverage is avail-
able under the Silverado or Mercury policies for Svitesic’s
motorcycle accident, as the motorcycle was “a motor vehicle
owned by” Svitesic but not insured for UM coverage under
those policies.

Numerous Supreme Court cases have dealt with the ques-
tion of whether the household vehicle exclusion violates pub-
lic policy. The Court has repeatedly noted that “public policy
is more than a vague goal which may be used to circumvent
the plain meaning of [a] contract.” Hall v. Amica Mut. Ins.

Co., 538 Pa. 337, 347, 648 A.2d 755, 760 (1994). Rather:

Public policy is to be ascertained by reference to
the laws and legal precedents and not from gener-
al considerations of supposed public interest. As
the term “public policy” is vague, there must be
found definite indications in the law of the sover-
eignty to justify the invalidation of a contract as
contrary to that policy….Only dominant public pol-
icy would justify such action. In the absence of a
plain indication of that policy through long govern-
mental practice or statutory enactments, or of vio-
lations of obvious ethical or moral standards, the
Court should not assume to declare contracts…
contrary to public policy. The courts must be con-
tent to await legislative action.

…It is only when a given policy is so obviously for
or against the public health, safety, morals or wel-
fare that there is a virtual unanimity of opinion in
regard to it, that a court may constitute itself the
voice of the community in so declaring [that the
contract is against public policy].

Eichelman v. Nationwide Ins. Co., 551 Pa. 558, 563, 711 A.2d
1006, 1008 (1998).

In a long line of cases, the Supreme Court had held that
“the application of public policy concerns in determining the
validity of an insurance exclusion is dependent upon the fac-
tual circumstances presented in each case.” Prudential

Prop. & Cas. Ins. Co. v. Colbert, 572 Pa. 82, 90-91, 813 A.2d
747, 752 (2002); see also Paylor v. Hartford Ins. Co., 536 Pa.
583, 595, 640 A.2d 1234, 1240 (1994). In cases through 2002,
the Court would often go so far as to explain how invalidat-
ing the household vehicle exclusion in each case would
undermine the policy goals of the MVFRL. E.g., Colbert, 572
Pa. 82, 813 A.2d 747; Eichelman, 551 Pa. 558, 711 A.2d 1006;
Windrim v. Nationwide Ins. Co., 537 Pa. 129, 651 A.2d 1154
(1994); Paylor, 536 Pa. 583, 640 A.2d 1234.

However, the Superior Court’s opinion in State Farm Fire

& Casualty Co. v. Craley, 2004 Pa.Super. 27, 844 A.2d 573,
appears to have taken a different approach, to have gone fur-
ther. Rather than analyzing the public policy concerns in
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light of the factual circumstances of that particular case, the
Superior Court noted simply that “the household vehicle
exclusion clause does not violate public policy.” Craley, 844
A.2d at 574. The brevity of the opinion and its conclusory
statements regarding the enforceability of the household
vehicle exclusion suggest that the original case-by-case
approach used in Paylor, Windrim and others may no longer
be necessary. The Supreme Court in Craley stated that the
Superior Court majority opinion “established what amounts
to a per se rule, rejecting the Craleys’ argument that the
household vehicle exclusion violates public policy and con-
cluding that ‘if there is a household vehicle exclusion clause,
as in the instant case, there is no coverage for any car owned
by a resident relative other than the one involved in the acci-
dent.’” Craley v. State Farm Fire & Cas. Co., 895 A.2d 530,
536 (Pa. 2006). Nowhere in the Supreme Court’s opinion was
this per se rule rejected. Accordingly, it would appear, pur-
suant to this appellate precedent, that Svitesic’s public poli-
cy argument against the enforceability of the household
vehicle exclusion should be rejected outright.

Even if the case-by-case public policy analysis has not
been supplanted by the per se rule endorsed by the Superior
Court, this Court rejects Svitesic’s public policy argument on
the factual circumstances of this case. On each policy applica-
tion, Svitesic did not disclose his use and ownership of other
vehicles. The ownership of these other vehicles presents an
undisclosed risk within each other policy. The fact that
Nationwide had notice of Svitesic’s ownership of these other
vehicles and received a premium under each policy appears
to be irrelevant. In Alderson v. Nationwide Mut. Ins. Co., 2005
Pa.Super. 322, 884 A.2d 288, the insured sustained injuries
while riding his motorcycle, which was insured by
Nationwide. After collecting the policy limits of UIM benefits
under that policy, Alderson attempted to collect additional
UIM benefits under four other vehicles in the Alderson house-
hold—each insured under a separate policy by Nationwide.
The Superior Court rejected Alderson’s argument that
Nationwide had notice of the motorcycle on which he was
injured because it issued all of the policies in question:

[T]he fact that Nationwide insured all the house-
hold vehicles does not change the result. See

Nationwide Mut. Ins. Co. v. Riley, 352 F.3d 804 (3d
Cir. 2003). The risks appurtenant to the operation
of the motorcycle were rated separately, and a sep-
arate premium for specific coverages was paid; no
extra coverage under other household policies was
purchased.

Alderson, 884 A.2d at 290.
Likewise, in the case before me, even assuming

Nationwide had notice of Svitesic’s other vehicles and poli-
cies, there is no principled reason to require Nationwide to
underwrite additional risks which it had expressly excluded
from coverage. Had Svitesic insured all of the vehicles under
one policy, the household vehicle exclusion would not bar the
additional coverage sought.

This Court’s holding is consistent with the cost-contain-
ment policy behind the enactment of the MVFRL, as dis-
cussed in Paylor, Colbert, Craley, and almost every other
appellate case involving the household vehicle exclusion.
Under the household vehicle exclusion in Svitesic’s
Silverado and Mercury policies, Svitesic is barred from
receiving additional UM benefits under these policies.
Accordingly, I am entering the following order of court,
granting Nationwide’s motion for summary judgment.

ORDER OF COURT
AND NOW, this 13th day of October, 2006, upon consider-

ation of Plaintiff Nationwide Mutual Insurance Co.’s Motion

for Summary Judgment, it is hereby ORDERED,
ADJUDGED, and DECREED as follows:

Said motion is GRANTED. Nationwide has no obligation
to provide uninsured motorist benefits to Defendant John
Svitesic under policy number 54-37-D-344063 (the
“Silverado policy”) or under policy number 54-37-B-643667
(the “Mercury policy”).

BY THE COURT:
/s/Folino, J.

1 It bears noting that there are two types of stacking. Intra-
policy stacking contemplates a single policy under which
more than one vehicle is insured and the policy limits from
each vehicle within that policy may be stacked. Inter-policy
stacking contemplates stacking between multiple policies,
often (but not necessarily) single-vehicle policies similar to
Svitesic’s.

2 Neither the Superior Court nor the Supreme Court looked
to Jayneann’s policy to determine whether she had paid a
higher premium for stacking or had waived stacking. The
Supreme Court made clear: “It is Randall’s policy and its
exclusions that are relevant to the legal issues presented in
this case.” Craley, 895 A.2d at 533.

Commonwealth of Pennsylvania v.
Matthew Zupsic

Motion to Suppress—DUI—Probable Cause to Arrest—

Propriety of Officers’ Entry Onto Property

Denial of motion to suppress proper where following
occurred: 1) Defendant and his unique vehicle known to offi-
cer; 2) Defendant’s excessive speed “lost” officer in traffic;
3) subsequent exterior search of Defendant’s home and
announcing of police presence by officer and second officer
yielded voluntary exit of Defendant from home; 4)
Defendant exhibited multiple signs of intoxication.

(Norma Caquatto)

Bryan Neiderhiser for Defendant.
Michael Streily for Commonwealth.

No. CC200512021. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Allen, J., December 12, 2006—Matthew Zupsic

(“Appellant”) was found guilty on October 12, 2006 of driv-
ing under the influence of alcohol. He was sentenced to 180
days of house arrest and three (3) years probation. He filed
the within appeal and although Appellant sets forth six (6)
averments in his Concise Statement of Matters Complained
of on Appeal, he essentially contends that the evidence
against him should have been suppressed and that the trial
court (1) improperly determined that the police had “reason-
able suspicion/probable cause to confront, interview and/or
arrest” Appellant and (2) the trial court erred by holding
that the police properly “entered” Appellant’s property with-
out a warrant.

Appellant’s Motion to Suppress was heard on June 13,
2006. Pennsylvania State Trooper Roger Kaufman testified
that he was monitoring traffic and “running radar” on State
Route 28 when he recognized Appellant and his unique 1968
red jaguar convertible speeding northbound. (6/13/06 Tr.
4).1 Trooper Kaufman clocked Appellant at 90 miles per
hour in a 55 mile per hour area. (Id.). Trooper Kaufman



march 2 ,  2007 page 45Supplement to The Lawyers Journal

explained that he was familiar with Appellant and the
unique vehicle because of a past encounter in 2003. (Tr. 7, 9).
When he lost Appellant in traffic, Trooper Kaufman radioed
his fellow trooper, Christopher Robbins, and advised him of
Appellant’s identification and residence. (Tr. 8). About eight
(8) to twenty (20) minutes later, Trooper Kaufman and
Trooper Robbins met at Appellant’s residence where the
jaguar was parked with the keys in the ignition and the
engine was hot and making a ticking noise. (Tr. 10-11, 31).
The troopers knocked on Appellant’s front door and got no
response. Trooper Robbins approached the rear of the resi-
dence where he observed Appellant through a glass patio
door. (Tr. 11). Appellant subsequently appeared, exited the
patio door and told the officers he was the only person to
drive his jaguar that day, but that he had been home for
approximately one hour. (Tr. 11, 13). At that point, Trooper
Kaufman observed Appellant to be flushed, with red, glazed
eyes, and emanating an odor of alcohol. (Tr. 12). He was also
swaying back and forth. (Id.). Appellant refused to take field
sobriety tests and was subsequently placed under arrest for
driving under the influence of alcohol (Tr. 12-13).

Pennsylvania State Trooper Christopher Robbins also
testified to seeing Appellant’s red jaguar convertible speed-
ing northbound on Route 28. (Tr. 34). Trooper Robbins stat-
ed that he “got a real good look” at Appellant. (Id.). Trooper
Kaufman radioed Trooper Robbins and told him he recog-
nized the driver, had had prior interaction with the driver
and the vehicle in 2003, and directed Trooper Robbins to
Appellant’s residence. (Tr. 36). At the residence, Trooper
Robbins noticed the small “Austin Powers” jaguar with the
keys in the ignition, the smell of exhaust and “tinging, cool-
ing down sounds” coming from the engine. (Tr. 38). Trooper
Robbins knocked on the patio door, yelled “State Police,” and
saw Appellant through the glass. (Id.). Trooper Robbins rec-
ognized Appellant as the speeding driver on Route 28 and
the troopers and Appellant engaged in a “nonconfrontation-
al” exchange. (Tr. 39). Trooper Robbins observed Appellant
to have bloodshot and glassy eyes and a strong odor about
him while swaying and having difficulty maintaining his bal-
ance. (Tr. 40). Trooper Robbins concluded Appellant was
incapable of safe driving. (Tr. 41).

The Troopers Had Reasonable Suspicion to Confront

and Interview Appellant; the Interview Yielded

Probable Cause Leading to Appellant’s Arrest.

Where the police have reasonable suspicion of criminal
activity, they may briefly stop, detain and question a suspect.
See, e.g., Com. v. Mulholland, 794 A.2d 398 (Pa.Super. 2002).
In prosecutions for driving under the influence, the question
of whether the police had reasonable grounds to believe that
a licensee was the driver of a vehicle must be determined on
a case by case basis. Castro v. Com., 462 A.2d 928 (Pa.
Cmwlth. 1983).

In the present case, Trooper Kaufman clocked Appellant
driving at a highly excessive speed and tried unsuccessfully
to stop him. Because Trooper Kaufman recognized
Appellant and knew his address he properly traveled to
Appellant’s home where Appellant voluntarily exited his
home and conversed “in a nonconfrontational manner” with
the troopers. The conversation resulted in the troopers’
observations of glassy eyes, slurred speech and the strong
odor of alcohol, all which gave the troopers probable cause
to arrest Appellant for driving under the influence of alco-
hol. The totality of the circumstances, both direct and cir-
cumstantial, were persuasive. See, e.g., Com. v. Johnson, 833
A.2d 260 (Pa.Super. 2003) and Com. v. Hamme, 583 A.2d
1245 (Pa.Super. 1990) (where reasonable suspicion devel-
oped into probable cause after police smelled alcohol on

defendant’s breath and defendant failed sobriety test).

The Troopers Properly “Entered” Appellant’s

Property.

As detailed above, the troopers in the case had a very rea-
sonable suspicion to travel to Appellant’s residence and
inquire as to his conduct. When the troopers arrived at
Appellant’s residence they announced their presence and
Appellant voluntarily exited the residence to speak with the
troopers. The troopers did not enter Appellant’s home nor
did they conduct any search prior to acquiring probable
cause to arrest Appellant. The troopers conduct in traveling
to Appellant’s residence was reasonable, consistent with
their duties as law enforcement officers and altogether prop-
er. Appellant may not subvert a driving under the influence
charge and conviction by taking flight to his private resi-
dence—a reckless tact which potentially endangered
Appellant and others around him.

The denial of Appellant’s suppression motion and his sub-
sequent conviction for driving under the influence of alcohol
should be affirmed.

BY THE COURT:
/s/Allen, J.

1 All citations reference the June 13, 2006 suppression tran-
script.
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T.K. v. C.C.K.
Custody—Relocation

1. The parties were married for fifteen years and were
the parents of two children, a son ten years of age with
autism and a daughter eight years of age. Mother sought pri-
mary custody and permission to relocate with the children to
Alabama where she had obtained employment, better than
what was available in Pennsylvania, and where both parents
had extended family.

2. The trial court followed the directions of the Superior
Court in determining that the parents equally shared the
burden of proof to show what would serve the children’s best
interests and that the factors to be considered in a relocation
request would be reviewed in light of such best interests
standard.

3. Mother was viewed as being an excellent primary care-
taker of the children, knowledgeable and active in address-
ing the autistic child’s needs. Father, a physician, was seen as
not being sufficiently involved or patient with the son and
often inappropriate with the daughter. The requested move
was seen to be in the children’s best interests as Mother
would be better employed in Alabama with an excellent fam-
ily support system there.

4. The trial judge declined to follow the court-appointed
psychological evaluator’s recommendation since he had not
contacted the family’s numerous professional support
providers. Lay opinions of non-expert therapists considered
as they were based on direct perceptions of the parties and
their children and were helpful in understanding the wit-
nesses’ testimony and determination of facts in issue.

(Christine Gale)

Todd M. Begg for Plaintiff/Mother.
Sophia P. Paul for Defendant/Father.

No. FD 06-7334-004. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Family Division.
Hens-Greco, J., October 25, 2006.

C A P S U L E  S U M M A R Y
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Commonwealth of Pennsylvania v.
Reginald Slade

Chain of Custody—Firearm

Chain of custody of a firearm was not established where there
was no testimony as to the location or condition of the firearm after
it was obtained, whether it was kept in a secure location, whether
it was ever delivered to the crime lab, in whose custody it remained
during this interval, and to whom at the crime lab it was delivered.

(Robert A. Crisanti)

William J. Becker for the Commonwealth.
Art Ettinger for Defendant.

No. CC200507860. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Reilly, S.J., October 17, 2006—The above named defen-

dant was convicted on June 19, 2006 by this Court, sitting
without a jury, of the offense of Person Not To Possess
Firearm, 186105 (a)(1) and (b); and Carrying Firearm
Without A License, 18 Pa. C.S. §6106. Following conviction,
he filed a Post-Sentence Motion for Judgment of Acquittal
alleging that the chain of custody with regard to the pistol
was insufficient to sustain a conviction on the charge.

This Court agrees and does herein grant defendant’s
Post-Sentence Motion and enters a Judgment of Acquittal
pursuant to Pa.R.Crim.P. 720(B) and dismisses the charges
against the defendant.

At trial the defendant was observed with what appeared
to be a pistol with a purple handle. He entered a store for a
brief period of time and exited without the alleged pistol. An
officer then entered the store and located a pistol with a pur-
ple handle among the items for sale therein. An expert at
trial testified he received a pistol at the crime lab, from an
employee of the crime lab, and that the pistol had a purple
string around the handle. He further testified that the
weapon he received was in operating condition.

No one testified as to the location or condition of the pis-
tol from the time it was obtained in the store. There was no
testimony concerning whether it was kept in a secure loca-
tion prior to its alleged delivery to the crime lab; whether it
was indeed in fact delivered to the crime lab, in whose cus-
tody it remained during this interval; and if it was delivered
to the crime lab, to whom it was delivered. Perhaps more
importantly the alleged weapon itself was never introduced
into evidence, nor exhibited to this Court.

The Commonwealth argues that as the Superior Court held
in Commonwealth v. Williams, 388 Pa.Super. 153 “…there is
no requirement that the prosecution produce every person
who came into contact with the evidence, nor must every pos-
sibility of tampering be eliminated; it is sufficient that the evi-
dence, direct or circumstantial, establishes a reasonable
inference that the identity and condition of the exhibit
remained unimpaired until delivery to the court.” However, as
defendant points out, the Superior Court in Commonwealth v.

Pedano, 405 A.2d. 525, here we are not faced with a slightly
chipped link in a continuous chain, but with a yawning chasm.
Wherefore, the Court enters the following Order.

ORDER
AND NOW, to-wit this 17th day of October, 2006, upon

consideration of defendant’s Post-Sentence Motion for
Judgment of Acquittal, it is the order of this Court that said
motion be and is hereby granted, the defendant acquitted
and the above charges against defendant be dismissed in
accordance with the foregoing opinion.

BY THE COURT:
/s/Reilly, Jr., S.J.

Commonwealth of Pennsylvania v.
Marshall Martin

Post-Conviction Relief Act Petition—Ineffective Assistance

of Counsel

1. Appellate counsel rendered ineffective assistance by
failing to preserve the issue of whether the trial court erred
in denying the Defendant’s motion to suppress his statements
made to the police before Miranda warnings were issued.

2. Trial counsel rendered ineffective assistance by failing
to communicate a plea bargain and explaining the benefits of
such an agreement to the Defendant and prior appellate
counsel was also ineffective for failing to develop this issue
on appeal.

3. Trial counsel rendered ineffective assistance by failing
to call certain witnesses whose testimony would have been
beneficial to the Defendant and appellate counsel was also
ineffective for failing to preserve this issue.

4. Trial counsel rendered ineffective assistance by failing
to offer the Defendant’s medical records at trial and appellate
counsel was also ineffective for failing to preserve this issue.

5. Trial counsel rendered ineffective assistance by failing
to prepare and investigate the case and appellate counsel was
also ineffective for failing to develop this issue on appeal.

6. Both trial and appellate counsel rendered ineffective
assistance by failing to preserve an issue of prosecutorial
misconduct on the basis of the cross-examination on the
credibility of certain witnesses and whether they lied.

7. Both trial and appellate counsel rendered ineffective assis-
tance by failing to preserve an issue of whether the trial court
erred in instructing the jury on intent for attempted homicide.

8. Both trial and appellate counsel rendered ineffective
assistance by failing to preserve an issue of whether the trial
court erred in denying a continuance.

9. Both trial and appellate counsel rendered ineffective
assistance by failing to seek an allowance of appeal.

10. Trial counsel rendered ineffective assistance by fail-
ing to impeach Commonwealth witnesses with prior convic-
tions and pending criminal charges and appellate counsel
was also ineffective for failing to preserve this issue.

(Robert A. Crisanti)

Timothy J. Lyon for the Commonwealth.
Kenneth A. Snarey for the Defendant.

No. CC200012832. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Machen, J., September 18, 2006—The defendant,

Marshall Martin, was charged at CC: 200012832 with one (1)
count of each: Criminal Attempt (to commit criminal homi-
cide), Aggravated Assault, and Carrying a Firearm Without
a License, from an incident arising on July 2, 2000. At vari-
ous times throughout the pendency of this case, defendant
has been represented by Lena Henderson, of the Public
Defenders Office, H. David Rothman, Lee Markovitz, Mary
Beth McCarthy, George Bills, Jr., and Ryan Smith. Mr. Smith
was the trial counsel and a two-day trial was held before a
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jury on March 25-26, 2002. After deliberation, the jury
returned a verdict of guilty on all counts. On or about July
10, 2002, defendant was sentenced to no less than 10 nor
more than 20 years incarceration (effective July 2, 2000) at
count one and no further penalty at the remaining counts. On
that date, Mr. Smith withdrew as counsel and Scott Coffey
was appointed to represent defendant.

On July 16, 2002, defendant filed an appeal to the
Superior Court (1246 WDA 2002) raising claims of ineffec-
tiveness of counsel. On May 27, 2003, the Superior Court
affirmed defendant’s conviction and sentence and dismissed
all claims without prejudice in accordance with
Commonwealth v. Grant, 572 Pa. 48, 813 A.2d 726 (2003). On
December 4, 2003, defendant filed a pro se Motion for Post
Conviction Collateral Relief. Kenneth Snarey was appointed
to represent defendant.

On June 18, 2004, defendant filed an Amended PCRA
Petition and Brief in Support thereof. On August 18, 2004, the
Commonwealth filed its Answer to the Amended Petition. On
March 9, 2005 and on July 11, 2005, this court held hearings
on the defendant’s Petition. The parties were ordered to file
Proposed Findings of Fact and Conclusions of Law and both
parties filed said pleadings in November 2005. After review
of the Proposed Findings and Conclusions of Law filed by
both the Commonwealth and the defendant, along with a
review of the testimony from the evidentiary hearings held in
March and July of 2005, and discussion in open court, this
court granted defendant’s petition by Order of Court dated
March 1, 2006. The Commonwealth filed its timely appeal
and subsequently filed its Statement of Matters Complained
of on Appeal in which it raised 13 issues for review.

The Commonwealth claims will be addressed seriatim.
1. The Commonwealth claims that the trial court “erred

in granting the PCRA petition.” To the contrary, the underly-
ing issue of the claim of ineffective counsel has arguable
merit, counsel had no reasonable basis for the acts or omis-
sions in question, and due to the presence of actual prejudice
to defendant, the claim of ineffective counsel clearly fits
within the three prong test of Pierce. Commonwealth v.

Pierce, 527 A.2d 973 (Pa. 1987). Thus, this Court did not err
in granting the PCRA petition.

2. The Commonwealth claims that the trial “court erred
in not specifically informing the parties as to the ground
upon which relief was granted.” To the contrary, this court
specifically listed concerns as to whether defendant had
effective assistance of counsel during defendant’s PCRA
hearing on March 1st, 2006 (Transcript page 8).

3. The Commonwealth claims that “insofar as it is unclear
as to which ground the court relied upon to grant relief, the
Commonwealth raises all claims litigated in PCRA proceed-
ings.” To the contrary, this court did not accumulate claims
of ineffective counsel. Rather, freestanding independent
claims exist that individually meet the standard enumerated
by the Pierce Court.

4. The Commonwealth claims that “direct appeal counsel
was not ineffective for failing to preserve the issue that the
trial court erred in denying defendant’s motion to suppress
his statements made to police before Miranda warnings
being given to defendant.” The defendant claims that coun-
sel for defendant’s direct appeal was ineffective for failing to
preserve the issue that the trial court erred in denying
defendant’s motion to suppress his statements made to
police before Miranda warnings were issued. This claim has
arguable merit, counsel did not have a reasonable basis for
the omission, and such an omission caused prejudice under
the Kimball standard where “but for the errors and omis-
sions of counsel, there is a reasonable probability that the
outcome of the proceedings would have been different.”

Commonwealth v. Kimball, 638 A.2d 666 (Pa.Super. 1996).
5. The Commonwealth claims that “trial counsel was not

ineffective for failing to communicate an alleged plea bar-
gain, or in failing to discuss the benefits of an alleged bar-
gain with the defendant, and direct appeal counsel was not
ineffective for not developing this issue in post sentence
motions.” The defendant’s claim that trial counsel was inef-
fective for failing to communicate a plea bargain and
explaining the benefits of such an agreement similarly meets
the standard for ineffective counsel. Appeal counsel was also
ineffective for failing to develop this issue on appeal.

6. The Commonwealth claims that “trial counsel was not
ineffective for failing to call Ursula Smith and Officer
Synder and direct appeal counsel was not ineffective for not
preserving this issue.” Defendant’s claim that trial counsel
was ineffective for failing to call Ursula Smith and Officer
Synder to testify, has arguable merit as the testimony of the
“uncalled witness[es] would have been beneficial under the
circumstances of his case.” Counsel’s decision to not call
these witnesses was not founded on a reasonable basis, and
this decision prejudiced defendant. Direct appeal counsel
was ineffective for not preserving this issue.

7. The Commonwealth claims that “trial counsel was not
ineffective for failing to offer medical records of defendant
at trial and appellate counsel was not ineffective for not pre-
serving this issue.” Trial counsel’s failure to offer medical
records of defendant at trial was ineffective as the claim has
arguable merit, counsel’s omission did not have a reasonable
basis, and counsel’s omission prejudiced defendant.
Appellate counsel was ineffective in its failure to preserve
this issue.

8. The Commonwealth claims that “trial counsel was not
ineffective for failing to investigate defendant’s case and pre-
pare for trial and appellate counsel was not ineffective for not
preserving this issue.” To the contrary, trial counsel’s lack of
preparation for the case and failure to investigate defendant’s
case forms a claim of ineffective counsel under the Pierce

three prong test. Appellate counsel similarly should have pre-
served this issue and was ineffective for failing to do so.

9. The Commonwealth claims that “trial counsel and
appellate counsel were not ineffective for not preserving an
issue of prosecutorial misconduct on the basis of cross-
examination on the credibility of certain witnesses and
whether they lied.” To the contrary, both trial counsel and
appellate counsel were ineffective for not preserving an
issue of prosecutorial misconduct.

10. The Commonwealth claims that “trial counsel and
appellate counsel were not ineffective for not preserving the
issue concerning trial court error in instructing the jury on
intent for attempted homicide.” To the contrary, trial counsel
and appellate counsel were ineffective for not preserving the
issue of the trial court’s incomplete jury instruction.

11. The Commonwealth claims that “trial counsel and
appellate counsel were not ineffective for not preserving the
issue of trial court error in denying a continuance.” To the
contrary, trial and appellate counsel were similarly ineffec-
tive for failing to preserve an issue of trial court in denying
a continuance.

12. The Commonwealth claims that “trial counsel and
appellate counsel were not ineffective for failing to seek
allowance of appeal.” To the contrary, trial and appellate coun-
sel were ineffective for failing to seek allowance of appeal.

13. The Commonwealth claims that “trial counsel was not
ineffective for failing to impeach Commonwealth witnesses
with prior convictions and pending criminal cases and appel-
late counsel was not ineffective for not preserving that
issue.” To the contrary, trial counsel was ineffective for fail-
ing to impeach Commonwealth witnesses with prior convic-
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tions and pending criminal cases. Appellate counsel was
similarly ineffective for not preserving the issue.

Based upon the foregoing, the Commonwealth’s claims
are without merit and defendant is entitled to a new trial.
Date: September 18, 2006.

Commonwealth of Pennsylvania v.
Edward Constant

Collateral Estoppel—Voir Dire—Jury Selection—Voluntary

Intoxication—Voluntary Drug Condition—Expert Testimony

—Prior Bad Acts—Points for Charge

1. Collateral estoppel is an integral part of the Fifth
Amendment guarantee against double jeopardy and provides
that when an issue of ultimate fact has once been determined
by a valid and final judgment, that issue cannot again be lit-
igated between the same parties in any future lawsuit.

2. The method of conducting voir dire is largely within
discretion of the trial court and the method selected by the
trial court need not precisely track the language of the rules
of criminal procedure.

3. In the absence of any prejudice, a defendant is not enti-
tled to a new trial on the basis of error in selection of the jury.

4. A defendant is prohibited from introducing evidence of
voluntary intoxication or voluntary drugged condition as a
defense to a criminal charge except that evidence of such
intoxication or drugged condition may be offered if relevant
to reduce murder from a higher degree to a lower degree.

5. Expert testimony is not admissible to bolster the cred-
ibility of a witness. Expert testimony is generally admissible
where such testimony goes to a subject requiring special
knowledge, skill or intelligence beyond that possessed by the
ordinary juror.

6. Cross-examination to establish prior bad acts is admis-
sible where there is a legitimate reason for the evidence,
such as to establish motive.

7. A trial court may not refuse a defendant’s request for a
jury instruction where the requested instruction is support-
ed by evidence in the record. Where there is evidence to sup-
port the request, it is for the trier of fact to pass upon that
evidence and improper for a trial judge to exclude such con-
sideration by refusing the charge.

(Joseph H. Bucci)

Michael W. Streily for the Commonwealth.
Robert A. Crisanti for Defendant.

No. CC 200208538. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Manning, J., January 19, 2006—The defendant, Edward

Constant, was charged by criminal information at the above-
referenced CC number with the following offenses:

Count 1–Criminal Attempt-Homicide (18 Pa.C.S. §901);

Count 2–Criminal Attempt-Homicide (18 Pa.C.S. §901);

Count 3–Aggravated Assault (18 Pa.C.S. §2702(a)(2));

Count 4–Aggravated Assault (18 Pa.C.S. §2702(a)(2));

Count 5–Aggravated Assault (18 Pa.C.S. §2702(a)(3)); and

Count 6–Recklessly Endangering Another Person
(18 Pa.C.S. §2705).

He was originally tried by jury before the Honorable
David R. Cashman. He was found guilty by that jury. The
defendant was, however, granted a new trial by Judge
Cashman pursuant to a Post-Trial Motion which alleged
improper communication between a member of Judge
Cashman’s staff and the jury. A Motion to Dismiss on Double
Jeopardy Grounds was, however, denied by Judge Cashman.
The matter was then transferred to this Court for trial.

The defendant was again tried before a jury commencing
on January 20, 2005. On February 2, 2005, that jury found the
defendant guilty at all counts. On February 22, 2005 this
Court sentenced the defendant to not less than 96 or more
than 192 months at Count 1; not less than 78 or more than 156
months, followed by 10 years probation, at Count 3, consec-
utive to the sentence imposed at Count 2; to 10 years proba-
tion at Count 4, consecutive to the term of incarceration
imposed at Count 2 but concurrent with probation imposed
at Count 3; and to no further penalty at the remaining counts.
The defendant’s aggregate sentence was not less than 174
nor more than 348 months incarceration, followed by 10
years probation. The defendant filed a timely Notice of
Appeal and, pursuant to this Court’s Order, filed a Statement
of Matters Complained of an Appeal. The defendant also
filed a Supplemental Statement of Matters Complained of an
Appeal. In his original statement, the defendant identified
the following claims:

I. The Trial Court erred in denying the defendant’s
Motion to Dismiss on Double Jeopardy Grounds;

II. Judge Cashman erred in refusing to recuse him-
self from consideration of the Motion to Dismiss;

III. The Court erred in denying defendant’s Motion
In Limine seeking the preclusion of evidence con-
cerning the defendant assaulting his wife, Susan
Constant, when he had been found not guilty of
simple assault at the first trial;

IV. The Trial Court erred in denying the defense
request for individual voir dire and by requiring
counsel to exercise peremptory challenges after all
challenges for cause were determined;

V. The Court violated the defendant’s Sixth
Amendment and Pennsylvania Constitutional right
to a public trial by barring the defendant’s spouse,
Susan Constant, from the court during the voir dire

of the jury.

VI. The Court erred in denying the defendant’s
Motion In Limine pursuant to which he sought the
admission of evidence of the defendant’s alleged
extreme alcohol intoxication and, in particular, in
excluding the testimony of Dr. Ralph Tartar, an
expert proffered to testify concerning the effect of
alcohol intoxication;

VII. The Court also erred in excluding Dr. Tartar’s
testimony where it would have explained defen-
dant’s inability to recall more clearly the aspects of
the incident which led to his arrest;

VIII. The Court erred in denying the defendant a
full opportunity to cross-examine the police offi-
cers regarding a pending civil suit they filed
against the defendant;

IX. The Court erred in permitting the prosecutor to
cross-examine the defendant concerning a prior
confrontation with police;

X. The Court erred in refusing to admit evidence of
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a statement made by the defendant to a nurse at the
hospital where he was taken after the incident;

XI. The Court erred in refusing to charge the jury
on the Defense of Others instruction; on 18 Pa. C.S.
§2702(a)(6); on the offense of Recklessly
Endangering Another Person as to Officer Rieg and
on the use of prior inconsistent statements as sub-
stantive evidence;

XII. The Court erred in not permitting counsel to
cross-examine Detective Terry Hediger about the
manner in which he questioned a defense witness,
Corrie Quackenbush;

XIII. The Court erred in permitting the jury to
hear portions of the tape of a 911 call which con-
tained statements concerning other bad acts by the
defendant;

XIV. The Court erred in repeatedly instructing the
jury as to the effect of voluntary intoxication and in
refusing to have a separate jury instruction on vol-
untary intoxication on the issue of mens rea for the
crime of Attempted Murder;

XV. The Court erred in excluding evidence of the
recovery of a bullet from the crime scene that
would have been offered by Wayne Hill.

In the Supplemental Matters Complained of an Appeal,
the defendant expanded upon some of the issues identified
above and identified two additional issues: First, the defen-
dant claimed that the Court erred in failing to instruct the
jury that it could consider evidence of defendant’s reputa-
tion for truthfulness in assessing his credibility and in deter-
mining whether the Commonwealth had proven him guilty
beyond a reasonable doubt. Second, he claimed that the
Court instructed the jury that that he could be convicted of
the intentional crime of Attempted Murder even if he never
had the conscious intention to kill, which erroneously
reduced the prosecution’s burden of proof.

Before addressing the defendant’s claims, it is necessary
to review the facts established at trial. The evidence
revealed that on May 26, 2002, Mt. Lebanon Police Officers
Daniel Rieg and Jeffrey Kite were called to respond to the
report of a domestic disturbance at the residence that the
defendant shared with his wife, Susan Constant, at 105 Piper
Drive in Mt. Lebanon, Pennsylvania. They arrived in sepa-
rate vehicles and Officer Kite, the first officer to arrive,
knocked on the front door. The defendant answered the door
and, according to Officer Kite, was angry, belligerent and
hostile. Officer Rieg soon arrived and the defendant also
began to berate him. The defendant referred to the officers
as “Nazi bastards,” told them that everything in the house
was fine and slammed the door in their faces. Because the
call was for a domestic disturbance and they had not talked
to the defendant’s wife, and in light of the defendant’s obvi-
ous angry disposition, the officers again knocked on the door.
They were greeted this time by the defendant’s wife who also
appeared angry and told them that they needed to leave her
and her husband alone. She attempted to again shut the door,
but before she could do so, the, the defendant reappeared
behind his wife, still in an angry and agitated state, and
grabbed his wife, causing her to fall to the floor. When she
got back up, she again attempted to shut the door, but was
prevented from doing so by Officer Rieg, who placed his foot
in the doorway. After Mrs. Constant fell the defendant briefly
left the front hallway but soon returned, carrying a .44 cal-
iber magnum revolver. He pointed the weapon directly at
Officer Rieg and pulled the trigger. The bullet struck the

officer in the chest, propelling him back through the door-
way, onto the front porch and over the railing of the front
porch into the front yard. Officer Rieg’s protective vest pre-
vented the bullet from entering his body.

After the shot, Officer Kite left the porch and attempted to
find cover. He heard the defendant fire again. Officer Rieg,
who was now laying in the front yard, saw the defendant point
the gun towards him again and fire several more times, miss-
ing him. As the defendant came off the porch and approached
him, Officer Rieg was able to pull his own weapon and fire
twelve rounds towards the defendant. One of his shots struck
the defendant in the buttocks, causing him to fall to the
ground. Other officers arrived and were able to subdue the
defendant. As they were doing so, the defendant continued to
resist and referred to the officers as “Nazi bastards.” The
handgun that was seized from the defendant contained six
spent cartridges, indicating that it had been fired six times.

The first two claims that the defendant raises challenge
rulings made by the Honorable David R. Cashman prior to
the matter being transferred to this Court. It would not be
proper for this Court to attempt to set forth the reasons for
rulings made by another member of this bench. The record
of the proceedings on the Motion to Dismiss and the Motion
for Recusal set forth the reasons for Judge Cashman’s rul-
ings and this Court would call the Superior Court’s attention
to the transcripts of the proceedings.

The defendant’s first complaint with regard to this Court’s
rulings concerns the denial of the defendant’s Motion In

Limine which sought to prevent the Commonwealth from
introducing evidence that the defendant knocked his wife to
the ground while the officers were at the front door. The
defendant claims that because the jury at the first trial acquit-
ted him of the simple assault charge based upon that conduct,
the Commonwealth should have been barred by the doctrine
of collateral estoppel from introducing evidence concerning
that conduct. In making this argument, the defendant relies on
Ashe v. Swenson, 397 U.S. 436 (1970) and Commonwealth v.

Cohen, 605 A.2d 1212 (Pa. 1992). This reliance is misplaced.
Those cases involve double jeopardy issues.

The United States Supreme Court in Ashe held that collat-
eral estoppel is an integral part of the Fifth Amendment
guarantee against double jeopardy and specifically held,
“When an issue of ultimate fact has once been determined by
a valid and final judgment, that issue cannot again be litigat-
ed between the same parties in any future lawsuit.” 397 U.S.
at 443. The Court went on to state:

Where a previous judgment of acquittal was based
upon a general verdict, as is usually the case, this
approach requires the Court to examine the record
of a prior proceeding, taking into account the
pleadings, evidence, charges and other relevant
matters, and conclude whether a rationale jury
could have grounded its verdict upon an issue other
than that which the defendant seeks to foreclose
from consideration.

Id. at 444. In Cohen, the defendant was charged with First
Degree Murder and Criminal Conspiracy to commit murder.
The Commonwealth presented evidence that the Defendant
had entered into an agreement with three other persons to
kill the victim. The defendant was not present when the vic-
tim was killed by the other men involved. At trial, he claimed
that he only asked the other men to beat the victim; that he
never asked them to kill him. The jury acquitted him of First
Degree Murder and Conspiracy, but found him guilty of
Third Degree Murder. The defendant was granted a new
trial on other grounds and sought to preclude the
Commonwealth from introducing at his new trial evidence
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tending to establish that he intended to kill the victim and
that he had entered into a conspiratorial agreement with the
other men to do so. The Pennsylvania Supreme Court held
that the Commonwealth would be precluded from proceed-
ing in the re-prosecution on the theory that the defendant
conspired with these three individuals to kill the victim
because the jury, in acquitting him of First Degree Murder
and Conspiracy, had to have concluded that he did not have
the intent to kill and that he did not enter into an agreement
to kill with the other persons. Because the defendant was
convicted only of Third Degree Murder, the jury had to have
concluded that although the defendant had caused the death
of the victim through the actions of his accomplices, he did
not do so with the specific intent to kill and did not form a
conspiratorial agreement with the other persons charged.
The jury’s verdict meant that they found that the
Commonwealth had proven that he acted with malice, but
had not proven that he had a specific intent to kill.
Accordingly, the Commonwealth had to be precluded from
relitigating the issue of whether there was a conspiracy and
whether the defendant intended to kill as those were issues
of ultimate fact decided against the Commonwealth.

In this case, the jury’s acquittal of the defendant of sim-
ple assault did not necessarily mean that the jury found, as a
fact, that the defendant did not, as the officers testified,
cause his wife to fall to the ground. Whether or not he pushed
her to the ground was not an ultimate fact that had to be
decided with regard to the charge of simple assault. The jury
could just have easily based their verdict on a lack of bodily
injury or a lack of intent to cause bodily injury. The jury
could very well have believed the officer’s testimony that the
defendant knocked his wife to the ground and still found him
not guilty of that offense. Because the fact that the defendant
knocked his wife to the ground was not necessarily decided
by the jury when they acquitted him of Simple Assault, this
Court correctly denied the defendant’s motion seeking to
preclude any reference to that occurrence.

The defendant’s next two claims involve voir dire. First,
the defendant contends that the Court erred in denying the
defense request for individual voir dire and in requiring
counsel to exercise peremptory challenges before all chal-
lenges for cause were determined. Second, the defendant
contends that the Court erred in barring the defendant’s wife
from the courtroom during voir dire of the jury. An analysis
of these must begin with the acknowledgment that the
method of voir dire is largely within the discretion of the
Trial Court. In order for a defendant to obtain the relief of a
new trial based upon an error in the voir dire, he must estab-
lish that he suffered actual prejudice from the error such
that he was denied a fair trial. Commonwealth v. Pittman,

466 A.2d 1370 (Pa.Super. 1983).
The defendant has failed to set forth exactly how he was

prejudiced. The method of jury selection used in this case
provided the defendant with the protection of individual voir

dire in that after the jury panel was asked to respond to the
general questions provided for in the jury questionnaire
reproduced at Pa. Rule of Criminal Procedure 632, the attor-
neys were then permitted to engage in individual voir dire

based in large part on the responses to those general ques-
tions. The attorneys were then asked to immediately exer-
cise any challenge they may have, be it for cause or peremp-
tory. The method of jury selection that was utilized in this
case is identical to that which is used in this county in death
penalty cases. It was not error for the Court to use a voir dire

selection that does not precisely track the language of the
rules. In Commonwealth v. Barrington, 535 A.2d 91
(Pa.Super. 1987), the Superior Court held that it was not
error for a Court to use a jury selection system that combines

elements of the two systems provided for in the Rules of
Criminal Procedure.

Most importantly, the defendant has not and cannot set
forth any prejudice that he suffered by way of this jury selec-
tion. The defendant has not alleged that the method by which
this jury was selected somehow precluded him from exercis-
ing his challenges for cause and peremptory challenges in
the way that he deemed proper. He has failed to allege how
the jury that heard his case was somehow not appropriate.
For this reason, the claims concerning the use of the voir dire

system are without merit.
Likewise, the defendant’s claim that he was somehow

prejudiced because his wife was barred from appearing at
voir dire is without merit. First, the record does not reflect
that his wife was not permitted in the courtroom during jury
selection. Nor does the record reflect that he ever raised
with this Court the issue of his wife’s presence. Accordingly,
any claim concerning his wife’s presence in the Courtroom
during voir dire is waived. Moreover, the defendant has
failed to indicate how he could possibly have been preju-
diced if, as he contends, his wife was not permitted to be
present during jury selection. In the absence of any preju-
dice, the defendant would not be entitled to a new trial on the
basis of any error in the selection of the jury.

The defendant’s next two claims involve the denial of his
Motion In Limine which sought to have the Court permit him
to present expert testimony from Dr. Ralph Tartar as to the
effects of alcohol intoxication. The defendant proffered Dr.
Tartar’s testimony for two purposes. First, he wanted to use
Dr. Tartar’s testimony to negate the element of intent with
regard to the charge of Attempted Murder. Second, he
wished to have Dr. Tartar to explain to the jury that the
defendant’s degree of intoxication would explain why the
defendant was unable to recall more specifically the facts
surrounding the incident. Dr. Tartar would have testified to
the effect that alcoholic blackouts have on the ability of a
person to recall all events that occur during such a blackout.

With regard to the first part of the proffer, 18
Pa.C.S.A. §308 provides:

Neither voluntary intoxication nor voluntary
drugged condition is a defense to a criminal
charge, nor may evidence of such conditions be
introduced in negative the element of intent of the
offense, except that evidence of such intoxication
or drugged condition of the defendant may be
offered by the defendant whenever it is relevant to
reduce murder from a higher degree to a lower
degree of murder.

As the defendant acknowledged during argument on this
motion, the law in this Commonwealth clearly prohibits the
introduction of intoxication evidence other than to negate the
element of specific intent where a defendant is charged with
Murder in the First Degree. Accordingly, the Court did not err
in refusing to allow clearly inadmissible expert testimony.

The defendant next claims that his expert should have
been permitted to testify as to the effects of intoxication on
memory which would have explained the defendant’s inabil-
ity to recall more clearly all of the details of the incident that
gave rise to these charges. The defendant contended, prior to
his testimony, that he wanted to present Dr. Tartar to explain
the effects that the defendant’s level of intoxication would
have on his ability to recall events. Specifically, the doctor
would have testified that the defendant suffered from alco-
holic blackouts, which would explain why his recollection of
events was sketchy. (T.T. 889-892). The Court deferred ruling
on this request until the defendant testified, stating: “If you
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convince me that it is relevant afterwards I will let him testi-
fy. You will have to convince me that it is relevant.” (T.T. 894).

After the defendant testified, counsel renewed the
request to have Dr. Tartar testify as an expert witness.
According to the defendant, the Commonwealth impeached
the credibility of the defendant over the defendant’s inabili-
ty to recall certain events of the incident. Because of that
impeachment, contends the defendant, he should have been
able to present Dr. Tartar to explain how his level of intoxi-
cation could have explained his troubled recollection. What
the record reflects, however, is that the defendant intro-
duced in his direct testimony his inability to recall certain
events and that the Commonwealth simply challenged those
claims during cross-examination.

During his direct testimony, the defendant repeatedly
claimed faulty recollection with regard to facts that were
most damaging to his case. Although he was able to recall
that he did not intend to harm the officers when he fired at
them, he had great difficulty recalling other facts, such as
how many times he fired his weapon. He recalled with crys-
tal clarity the panic stricken look on his wife’s face when she
fell to the floor, but could not recall walking to his bedroom,
opening the drawer of his night stand, taking out the gun
case, opening the gun case, removing the gun, carrying it
back to the hallway, pointing it at Officer Rieg and pulling
the trigger. (T.T. 994). The defendant made repeated refer-
ences to the fact that he had consumed a lot of alcohol and
that he was intoxicated. What is missing from his testimony,
however, is any claim that he blacked out and did not specif-
ically remember large portions of time. He only failed to
recall the conduct on his part most supportive of the verdicts
in this case.

The testimony that Dr. Tartar would have provided would
have been nothing more than an attempt to bolster the defen-
dant’s credibility by explaining inconsistencies in his direct
testimony. In Commonwealth v. Balodis, 747 A.2d 341 the
Supreme Court reiterated the longstanding precedent that
expert testimony is not admissible to bolster the credibility
of witnesses. In Balodis, the Commonwealth presented
expert testimony to explain why the young victim of sexual
assault would have delayed reporting the incident. The
expert’s testimony would have attributed the inconsistencies
in her testimony and her delayed reporting to a psychologi-
cal condition common among the victims of child sexual
abuse. The Supreme Court commented regarding such
expert testimony:

Expert testimony is generally admissible in
any case, where such testimony goes to a subject
requiring special knowledge, skill or intelligence
beyond that possessed by the ordinary juror. [cita-
tions omitted] A determination of whether or not a
witness is telling the truth is a subject well within
the ordinary knowledge and experience of the
average juror. In rejecting the need for expert tes-
timony of the question of a witnesses veracity, this
Court warned of the consequences which would fol-
low should such expert testimony be permitted: for
example, if testimony as to the veracity of various
classes of people on particular subjects were to be
permitted as evidence, one could imagine
“experts” testifying as to the veracity of the elder-
ly, of various ethnic groups, of members of differ-
ent religious faiths, of persons employed in various
trades and professions, etc. Such testimony admit-
ted as evidence would encourage jurors to shift
their focus from determining credibility of the par-
ticular witness who testified at trial, allowing them

instead to defer to the so-called “expert” assess-
ment of the truthfulness of the class of people
which this particular witness is a member. Not only
is testimony by an expert as to the credibility of any
given victim/witness inadmissible for the reasons
set forth in Seese, but the specific type of expert
testimony at issue describing the general charac-
teristics of child victims of sexual abuse was reject-
ed in Dunkle under the umbrella of “child sexual
abuse syndrome” is failing to meet the standards
for the reliability of expert testimony…

747 A.2d at 345.
The testimony of Dr. Tartar would have been nothing

more than an attempt by the defense to bolster the defen-
dant’s direct testimony by offering a “scientific” explanation
for his convenient lapses in memory. It was not properly
rehabilitative of impeachment of the defendant’s direct tes-
timony by the Commonwealth as the defendant introduced
the issue of his intoxication and its supposed effect on his
recollection into this case during his direct testimony. He
claimed during direct testimony that he had consumed a sig-
nificant amount of alcohol and that he was intoxicated. He
also introduced during his direct testimony the claim that he
was unable to recall specific events of the evening. These
problems with the defendant’s direct testimony, although
touched upon by the Commonwealth in their cross-examina-
tion, were not introduced into the case by the
Commonwealth. Accordingly, testimony from Dr. Tartar
would not have been used to rehabilitate damage done to his
credibility through cross-examination but, rather, to bolster
his direct testimony by explaining why he failed to recall
with particular clarity the more damaging facts. This expert
testimony was properly disallowed as impermissible.

Next, the defendant contends that the Court violated his
right to confront the witnesses against him by “severely lim-
iting” his right to cross-examine the police officers concern-
ing civil actions that one or both had brought against the
defendant. This claim ignores the fact that the defendant was
permitted to introduce into evidence the fact that Officer
Rieg had filed a civil lawsuit against the defendant and his
wife seeking damages for the injuries he suffered as a result
of this incident. (T.T. 264). What the Court did not permit
counsel to do, however, was to get into the specific details of
that lawsuit. While the existence of the civil suit filed by
Officer Rieg against the defendant may have had some mar-
ginal relevance in showing that Officer Rieg may have had an
interest in the outcome of this matter, the specific details of
any such lawsuit were completely irrelevant. To the extent
the defendant wanted the jury to know Officer Rieg had an
interest in the outcome of this case because he had filed a
separate civil action, that fact was placed before the jury. Any
information beyond that would have been completely irrele-
vant and the Court properly refused to permit the defendant
to make further inquiry into the details of the lawsuit.

Next, the defendant contends that the Court erred in per-
mitting the Commonwealth to cross-examine him regarding
a prior confrontation he had with the Mt. Lebanon Police
Officers at his residence. During cross-examination of the
defendant, the Court permitted the Commonwealth to ques-
tion him concerning an incident that occurred at his resi-
dence on a prior occasion that involved Mt. Lebanon Police
Officers coming to his home. The Court would note that the
cross-examination of the defendant did not suggest that he
had committed any criminal acts. The prosecutor asked him
if the police had ever come to his residence and he admitted
that they had. The defendant denied, however, that he had
used profanity, had screamed at the officer, or had referred
to him at that time as a “Nazi bastard.” He further offered,
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in response to the prosecutor’s questions, that there had
been an argument that evening and that the officer had
entered his house through an open garage door. He stated
that he had requested, in a loud voice, that the officer exit
the house and approach the front door where he would meet
him. He testified that the officer did this but that his wife
met him at the front door. There was no indication that the
defendant was charged in any manner or had engaged in any
contact with the officer other than requesting, in a loud
voice, that the officer leave his home. (T.T. 982-985). The
prosecutor also revisited this incident on several occasions
during cross-examination by asking the defendant whether,
in fact, his reaction on the night of this incident was in part
due to his anger over the previous incident with the Mt.
Lebanon Police Officers. The defendant denied that incident
had anything to do with his reaction on May 26, 2002.

This cross-examination of the defendant was clearly
proper. Evidence of a prior bad act is admissible where there
is a legitimate reason for the evidence, such as to establish
motive. Commonwealth v. Dowling, 883 A.2d 570 (Pa. 2005).
The defendant contended that the shooting of Officer Rieg
was an accident. He denied that he pulled the trigger with
the intent to harm Officer Rieg. It was certainly proper for
the Commonwealth to test that testimony by asking him
about a previous incident where the defendant had reacted,
by his own admission, loudly to the Mt. Lebanon Police being
summoned to his home in response to a loud argument
between he and his wife. The defendant’s denial that he had
any motive to harm the police officers was properly the sub-
ject of impeachment through questions concerning a prior
incident where the defendant had loud words with police
officers responding to a domestic disturbance at his house.

Next, the defendant claims that the Court erred in refus-
ing to permit him to present testimony from a nurse at St.
Clair Hospital who treated him approximately two hours
after the incident. According to the proffer made by counsel,
the emergency room nurse would have testified that the
defendant told her that he had been arguing with his wife the
previous evening when the police burst into his house and
started beating up his wife. He further told this nurse that he
shot the policeman and was then shot by him. (T.T. 734-735).
The defendant suggested that this statement was admissible
as an excited utterance. The defendant further argued that
the statement could have also been admitted as non-hearsay
in that it established the defendant’s state of mind at the time
of the shooting.

The Court properly refused to permit this self-serving
hearsay to be offered. First, the defendant did not establish
that it was an excited utterance. Rather, it was a statement
made more than two hours after the incident in question.
Accordingly, the defendant had ample opportunity to reflect
on those events and to carefully consider the legal impact of
statements that he would make. Moreover, the statement was
not relevant. The evidence clearly established that the
defendant was not acting in the defense of his wife. Even his
own testimony failed to establish that the officers assaulted
or in any way harmed his wife. At best, his testimony, if
believed, could have established that the officers inadver-
tently bumped his wife, causing her to fall to the floor. This
was certainly not enough to justify his use of deadly force.
Finally, it is impossible to see how the defendant was preju-
diced by the absence of this testimony. His statement to the
nurse was inconsistent with how he described the incident
with the officers. He did not testify that the officers “beat
up” his wife. If this statement was introduced, its inconsis-
tency with his trial testimony would have adversely affected
his credibility. The defendant could not have been preju-
diced when the testimony he claims should have been admit-

ted would likely have been damaging to his credibility. The
Court did not err in refusing to permit this testimony. The
lack of consistency between the statement to the nurse and
his trial testimony also rendered it inadmissible as a prior
consistent statement. As it was not consistent, it was not
admissible as such.

The defendant next complains of the Court’s refusal to
grant four of his requested points for charge to the jury. The
Court would first note that where a defendant requests a jury
instruction, the trial court may not refuse to provide the
requested instruction if it is supported by the evidence in the
record Commonwealth v. Lightfoot, 648 A.2d 761 (Pa. 1994).
When there is evidence to support the request “it is for the
trier of fact to pass upon that evidence and improper for the
trial judge to exclude such consideration by refusing the
charge.” Id. Conversely, a defendant is not entitled to an
instruction on a particular issue if the record does not sup-
port the requested charge. The Court must look to all of the
evidence presented, including evidence presented by the
defendant, in determining whether the instruction is sup-
ported by the record.

First, the defendant contends that the Court should have
provided the jury with an instruction based upon 18
Pa.C.S.A. §506 which provides:

(a)General rule.—The use of force upon or toward
the person of another is justifiable to protect the
third person when:

(1) the act would be justified under §505 of this
title (relating to use of force and self protection)
in using such force to protect himself against
the injury he believes to be threatened to the
person who he seeks to protect;

(2) Under the circumstances as the actor believes
them to be, the person whom he seeks to protect
would be justified in using such force; and

(3) The actor believes that his intervention is
necessary for the protection of the other person.

The evidence presented in this trial, including the evidence
presented by the defendant, did not support the use of this
instruction. The defendant’s testimony, if believed, estab-
lished, at best, that he saw his wife fall to the ground as the
result of something the officers did at the door. He admitted,
however, that he could not be “completely certain” that he
did not cause his wife to fall. (T.T. 992). Regardless of what
caused her to fall, the fact that she did fall was not enough to
cause the defendant to believe that she was in danger of
death or serious bodily injury and that he needed to use
deadly force to protect her. It is also important to note that
the defendant did not claim that he intentionally pulled the
trigger of the weapon. He claimed at trial that he had not
recollection of the decision of get the weapon or even of get-
ting the weapon. He did not testify that he fired the gun at
Officer Rieg because he feared for his wife’s safety or life. In
fact, he claimed that the gun just “went off.” If he did not
make a conscious decision to shoot the officer, then he can-
not claim that he acted in defense of his wife.
Commonwealth v. Harris, 665 A.2d 1172 (Pa. 1995). The
defendant never testified that he fired the gun at Officer
Rieg because he feared for the life of his wife. He said that
he feared for her, but could not recall the decision to retrieve
the gun and stated that he did not intend to pull the trigger.
(T.T. 951). Because the defendant did not claim that he acted
in defense of his wife when he committed the act of shooting
Officer Rieg, he was not entitled to have the jury instructed
on that matter.
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Next, the defendant contends that the Court should have
instructed the jury on the offense of Aggravated Assault by
Physical Menace, (18 Pa. C.S. §2702(a)(6)). The defendant
contends that the facts were such that the jury could have
returned a verdict on this lesser offense. In response to this
request, this Court stated:

The next request which were an instruction on
assault by physical menace, the Court finds to evi-
dence by anyone that would tend to show that that
is an offense for which the jury could return a prop-
er verdict.

Officer Rieg clearly testified that he saw something
in his hand and did not see a gun. The defendant
made no attempt to, as it appears, to menace. Even
if this testimony is believed that he came around
the corner and, bang, the weapon discharged, that
is not physical menace.

Physical menace, as the Court believes, requires that
there be some act that actually placed—that could
place someone in fear of imminent serious bodily
injury, and the facts of this case apply, and I will not
instruct the jury that that is a possible verdict.

(T.T. 1080-1081). A defendant is only entitled to an instruc-
tion on a lesser included defense where the facts could rea-
sonably support such a verdict. As this Court indicated when
it ruled on this request, the facts that had been presented at
the trial would not have supported such a verdict.
Accordingly, the refusal of the Court to instruct on that
offense was proper.

Next, the defendant contends that the Court erred in fail-
ing to charge the jury on the offense of Recklessly
Endangering Another Person as a lesser included offense of
the Aggravated Assault charge involving Officer Rieg. This
Court did give that charge with respect to Officer Kite
because there was evidence that the defendant acted reckless-
ly with regard to Officer Kite and thereby endangered him.
There was no such evidence as to Officer Rieg. The defendant
pointed his weapon directly at the Officer’s chest and pulled
the trigger. The Court denied this requested charge because
the evidence simply would not have supported any conclusion
that the defendant acted recklessly. Accordingly, the refusal to
charge on this offense was appropriate.

Finally, the defendant challenges this Court’s failure to
instruct the jury on the use of a prior inconsistent statement
at substantive offense. The record does not support the
defendant’s contention that this Court refused to instruct on
the use of a prior inconsistent statement of substantive evi-
dence. The Court indicated that the only request for instruc-
tion that it was not going to provide were the requests that
the defendant made that the jury be instructed on certain
lesser included offenses. (T.T. 1070) The Court did not
specifically refuse to give the instruction on prior inconsis-
tent statements as substantive evidence as requested by the
defendant. In fact, the Commonwealth asked the Court
whether it was going to read an instruction on prior inconsis-
tent statement. The Court indicated that it was going to do so,
but would do so in general terms without making reference
to any particular testimony. The defendant did not object
during the Court’s instruction or request any specific
instructions at the conclusion of this Court’s charge to the
jury. Accordingly, the Court finds that any claim that the
Court erred in failing to give a specific charge on the use of
prior inconsistent statements as substantive evidence is
waived by the defendant’s failure to raise it at the time that
the Court was discussing the points for charge or to make an
objection to the Court’s charge requesting that it be given.

Commonwealth v. Pressley, 887 A.2d 220 (Pa. 2005).
Next, the defendant complains that the Court erred in pre-

cluding counsel from cross-examining Detective Hediger
concerning his questioning of a defense witness, Corrie
Quackenbush. During her direct testimony, defense counsel
asked her if Allegheny County Homicide Detective Terry
Hediger came to her house on the morning that she testified.
She said that he did. She also testified that this was the first
time that any law enforcement personnel had come to speak
with her concerning the case. When she was asked if she
knew if Detective Hediger told her where he lived, she said
yes. At this point, the Commonwealth objected to the rele-
vance of this line of questioning. The Court sustained the
objection. Although in response to the objection, defense
counsel suggested that he intended to ask the witness ques-
tions that would tend to establish an effort by the
Commonwealth witness to try to get the defendant to change
her testimony, these facts were not developed on the record
at trial. Detective Hediger was recalled by the
Commonwealth after Ms. Quackenbush testified. The defen-
dant did not ask Detective Hediger any questions concerning
his interrogation of Ms. Quackenbush. There is nothing in the
record that indicates that Detective Hediger, as the defendant
alleged in his Statement of Matters Complained of on Appeal,
tried to get this witness to change her testimony. If that
record fails to set forth any facts establishing the premise for
this claim, this Court must find the claim is without merit.

Next, the defendant claims that the Court erred in allow-
ing the jury to hear portions of a 911 tape. The record
reflects that the Commonwealth, at two different points of
the trial, offered into evidence tape recordings taken from
the 911 transmissions. Apparently, during much of the inci-
dent, the Officers had their microphones keyed such that
what was occurring was transmitted back to the communica-
tion center where it was recorded. At neither time that the
Commonwealth asked for permission to play the tapes nor
when the tapes themselves were offered into evidence, did
the defendant make an objection. As the record does not
reflect that the defendant made timely objection when the
Commonwealth played the 911 tapes or when the tapes were
offered into evidence, this claim is waived.

The defendant also complains that the Court erred in
“repeatedly emphasizing” the standard voluntary intoxica-
tion charge and in refusing to permit jury consideration of
voluntary intoxication in the issue of mens rea for the crime
of attempted murder. As this Court stated when it addressed
the defendant’s first two claims concerning the admissibility
of expert testimony concerning the defendant’s intoxication,
this evidence was not admissible at trial. Moreover, it was
proper to instruct the jury as to how they were to consider
the evidence of intoxication that was presented at trial. The
Court permitted testimony concerning the defendant’s intox-
ication. Accordingly, given that the defendant made repeat-
ed reference to his intoxication, it was proper for the Court
to instruct the jury as to the legal effect of that evidence and
how they might use such evidence in the trial.

The final claim in the original Statement of Matters
Complained of on Appeal concerned the attempt by the
defendant, during redirect examination of an expert he pre-
sented, Wayne Hill, to have that expert testify that he went
to the crime scene a week prior to trial and found a bullet he
dug out of a brick. The Commonwealth’s objection to this tes-
timony was properly sustained. The defense expert could not
testify that the bullet he found three years after this incident
was fired from any of the weapons discharged. Without some
foundation linking this bullet to the incident, testimony con-
cerning its discovery was properly excluded.

The Court will now turn to the two claims raised in the
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supplemental Statement of Matters Complained of on
Appeal. First, the defendant claims that the Court erred in
failing to instruct the jury that it could consider the evidence
of defendant’s reputation for truthfulness in assessing his
credibility and in deciding whether the Commonwealth had
proven him guilty beyond a reasonable doubt. The Court did
permit the defendant, over the Commonwealth’s objection,
to present several witnesses who testified that the defendant
had a reputation for being a truthful person. (see, generally,

T.T. 639-680). At the conclusion of the Court’s instructions,
the defendant objected to the Court not telling the jury that
they could consider that testimony in assessing the defen-
dant’s credibility and in determining whether the
Commonwealth met its burden of proof. The Court refused to
provide this instruction, explaining that although the Court
had permitted that evidence, the Court had determined that
the evidence should not have admitted and would not pro-
vide the requested charge for that reason. The law in
Pennsylvania is absolutely clear. “…[W]here the prosecution
has merely introduced evidence denying or contradicting
the facts to which the defendant testified, but has not
assailed the defendant’s community reputation for truthful-
ness generally, evidence of the defendant’s alleged reputa-
tion for truthfulness is not admissible.” Commonwealth v.

Fulton, 830 A.2d 567, 573 (Pa. 2003). The Commonwealth did
not assail this defendant’s community reputation for truth-
fulness. Therefore, the evidence concerning the defendant’s
reputation for truthfulness should not have been admitted.
As this evidence should not have been admitted in the first
place, the Court certainly did not err in refusing to provide a
charge on that evidence that was contrary to the law.

Finally, the defendant claims that the Court instructed the
jury that that the defendant could be convicted of the inten-
tional crime of attempted Murder even if he never had the
conscious intention to kill which erroneously reduced the
prosecution’s burden of proof. The Court did not instruct the
jury in the manner defendant contends. The jury was prop-
erly instructed on the elements of the crime of attempted
murder, and, in particular, that the defendant could only be
guilty of that offense if the Commonwealth proved, beyond a
reasonable doubt, that the defendant specifically intended to
kill the victim.

The Court also provided the jury with the instructions
found at Section 308A of the Pennsylvania Standard Jury

Instructions, 2nd Ed., (2005). Consistent with this instruc-
tion, the Court told the jury:

Under Pennsylvania law, voluntary intoxication…is
not a defense to a criminal charge. It is not a defense.
A person who voluntarily uses intoxicating bever-
ages cannot become so intoxicated that he or she is
legally incapable of committing a crime. There is
another related rule. The defendant is not allowed
to rely on evidence of his own intoxication to prove
that he lacked the mental state required for that
particular crime.

Keep this rule in mind when you are deciding
whether the defendant had the intent required for
the crime, as I will explain them to you, of attempt-
ed homicide and aggravated assault.

The defendant cannot be guilty of the crime of
aggravated assault or attempted homicide unless,
at the time of the crime, he had the intent to either
kill, for attempted homicide, or to cause serious
bodily injury, for aggravated assault. This mental
state can be actual. In other words, actually find
that he actually had it, or imputed. Actual means

that it was present in the defendant’s conscious
mind. Imputed means that the defendant will be
regarded as having the mental state even if it was
not present in his conscious mind. If you are not
satisfied that the defendant actually had the
required intent but believed that he was intoxicat-
ed, how do you decide whether to impute that men-
tal state of intent to him? Deal with the defendant
as if he had been sober and base your decision on
all the other evidence.

This is where circumstantial evidence obviously
comes into play. This means that if you would be
satisfied beyond a reasonable doubt by the evi-
dence, leaving out the evidence of intoxication, that
the defendant had the required intent, then you
should impute the mental state on intent too.

So, given that instruction—in other words, in deter-
mining intent, for which the defendant my be held
criminally liable, you should consider all the facts
and circumstances, all the reasonable inferences
that may be drawn from those facts and circum-
stances, including all the defendant’s word and
actions from which his intent at the time would
ordinarily be established without any regard to evi-
dence of voluntary intoxication.

(T.T. 1167-1168).
This instruction was taken nearly verbatim from the stan-

dard instruction. It correctly set forth the legal effect of the
defendant’s intoxication and provided the jury with the
appropriate legal framework from which they could assess
the defendant’s culpability given the evidence of intoxication
that he proffered. The Court did not err in providing this
standard instruction.

For the reason set forth above, the defendant’s judgment
of sentence should be affirmed.

BY THE COURT:
/s/Manning, J.

Dated: 1/19/06

Ashley Ostrander, et al. v.
James T. Katsur, et al.

Summary Judgment—Statute of Limitations—Discovery

Rule and Doctrine of Fraudulent Concealment—Exceptions

to Statute of Limitations—Vicarious Liability—Class Action

1. Summary judgment based upon the failure to file suit
within the relevant time period shall not be granted where a
jury question exists as to whether the defendants fraudulent-
ly concealed information which the Plaintiff to relax her vig-
ilance or deviate from her right of inquiry into the facts.

2. Summary judgment based upon the failure to file suit
within the relevant time period shall not be granted where a
jury question exists as to whether the Plaintiff suffered an
immediately ascertainable injury and when she became rea-
sonably aware that she suffered an injury.

3. Summary judgment shall be granted to an employer sued
under a theory of respondeat superior where the vicarious lia-
bility is predicated upon a informed consent/battery claim.

4. Summary judgment shall be denied to a Plaintiff as to
claims of breach of contract and unjust enrichment which
are not claims of the class as it has been certified.

(Robert A. Crisanti)
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Craig Fishman for Plaintiffs.
James Creenan for Defendant.

No. GD-01-004420. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
Horgos, J., September 12, 2006—Before the Court are

Defendants’ Motion for Summary Judgment and Plaintiffs’
Motion for Partial Summary Judgment. This is a civil action
which has been certified as a class action on four Counts of
Plaintiffs’ Third Amended Complaint: Fraud, Negligent
Misrepresentation, Breach of Fiduciary Duty and Informed
Consent/Battery. The Court set forth the facts of the case at
length in its Opinion of February 8, 2006 when it granted
class certification by Order of Court of the same date. The
relevant facts of record will be briefly repeated herein.

R. Perez was employed as an Associate Dentist by
Defendant, James T. Katsur & Associates, P.C., from late
August or early September, 1997 through November 27, 1998
at dental offices in Allegheny County, Pennsylvania. At the
time of his employment, Perez possessed a license to prac-
tice dentistry issued by the Commonwealth of Pennsylvania
Board of Dentistry and the United States Drug Enforcement
Agency. During his employment by the Katsur Association,
Perez treated 1,019 patients, including Plaintiff, Ashley
Ostrander, from January 15, 1998 through May 9, 1998.
Following an investigation, the State Board of Dentistry com-
menced proceedings against Perez alleging that his forgery
and unauthorized use of the Temple University School of
Dentistry seal and signature stamp in his license application
constituted a false statement in an Affidavit related to his
license in violation of 63 P.S. Section 129(c); that his forgery
and unauthorized use of the School of Dentistry seal and sig-
nature stamp in his license application constituted the prac-
tice of fraud and deceit in obtaining a dental license in viola-
tion of 63 P.S. Section 123.1(a)(3); and that his employment
by Katsur Dental and the treatment of over 1,000 patients
constituted the unlawful and unauthorized practice of den-
tistry in violation of 63 P.S. Section 129(a). On June 7, 1999,
an Order was entered granting the Commonwealth’s Motion
for Judgment on the Pleadings against Perez and on
November 9, 1999, the State Board of Dentistry revoked the
license to practice dentistry.

Criminal charges were filed against Perez in the United
States District Court for the Middle District of Pennsylvania
at CR-99-117 and Perez pleaded guilty to violation of 18
U.S.C. Section 1341, mail fraud, in conjunction with his
fraudulent application for a dental license. Criminal charges
were also filed against Perez by the Commonwealth of
Pennsylvania in the Allegheny County Court of Common
Pleas, Criminal Division, at CC2000-18103 in which Perez
pleaded guilty to insurance fraud and medical assistance
fraud on June 24, 2002.

In her deposition, Ashley Ostrander testified that Perez
performed dental procedures on her which included nine (9)
fillings and a root canal. He prescribed narcotic pain medica-
tion and antibiotics to her during the course of treatment.
Plaintiffs entered a default judgment against Perez on August
27, 2002 because he failed to respond to the Complaint.

Following a class certification hearing, the Court certified
the action as a class action on claims of fraud, negligent mis-
representation, breach of fiduciary duty and informed con-
sent/battery. The class consists of all patients who were seen
or treated by R. Perez for dental services and who were
billed for services rendered by R. Perez at the offices of the
Katsur Defendants.

In their Motion for Summary Judgment, the Katsur
Defendants move for summary judgment on the defense of

the statute of limitations and argue that Plaintiffs’ claims are
barred by the applicable two-year statute of limitations con-
tained in 42 Pa.C.S.A. 5524. It is uncontroverted that the rep-
resentative Plaintiff received her last treatment from R.
Perez on May 29, 1998 and that Perez’s employment with
Katsur & Associates ceased on November 27, 1998 so that he
did not treat any class members after that date. The within
action was filed on March 11, 2001, more than two years
after the representative Plaintiff was treated and Perez’s
employment with the Katsur Defendants had ended.

In general, limitations periods are computed from the
time the cause of action accrued. 42 Pa. C.S. 5502(a). In
Pennsylvania, the statute of limitations begins to run as soon
as the right to institute and maintain a suit arises; once a
cause of action has accrued and the statutory period has run,
the injured party is barred from commencing his suit. Fine

v. Checcio, 582 Pa. 253, 870 A.2d 850, 857 (2005).
The discovery rule and the doctrine of fraudulent con-

cealment are exceptions to this general rule. Id. 870 A.2d at
858. Plaintiffs first rely on the discovery rule which has
developed in order to exclude from the running of the statute
of limitations that period of time during which a party who
has not suffered an immediately ascertainable injury is rea-
sonably unaware that he has been injured. It is applied when
a party is unable to know that he is injured and by what
cause, despite the exercise of reasonable diligence. Id. 870
A.2d at 858. Thus, the discovery rule applies to toll the
statute of limitations in any case where a party neither
knows nor reasonably should have known of his injury and
its cause at the time his right to bring an action arises. Id.

870 A.2d at 859.
Plaintiffs further rely on the doctrine of fraudulent con-

cealment which also serves to toll the running of the statute
of limitations. This doctrine, based on a theory of estoppel,
provides that the defendant may not invoke the statute of
limitations, if through fraud or concealment, he causes the
plaintiff to relax his vigilance or deviate from his right of
inquiry into the facts. Id. 870 A.2d at 860.

Here, Plaintiffs aver that the fraud committed by Perez
became known to them after the State Board of Dentistry
commenced its proceedings against Perez on March 22, 1999
and the subsequent publication of the proceedings by the
media. Whether Plaintiffs could reasonably have known of
this fraud prior to the publication is a question of fact for the
jury. The fact that Ms. Ostrander suffered pain shortly after
treatment is relevant for the negligence claim but the action
was not certified as to the negligence claim. When Ms.
Ostrander experienced pain is not necessarily relevant to the
claims which have been certified for the class action.

Plaintiffs claim that the Katsur Defendants knew or had
reason to know of the fraud perpetrated by Perez as early as
December, 1997 when a representative of Health America
informed Katsur Dental that she could not verify Perez’s
graduation from Temple University Dental School as Perez
had claimed. The Health America representative again
requested verification of his dental school degree on
February 17, 1998. If the Defendants had such knowledge, or
reasonably should have known and concealed the fraud from
Plaintiffs, then the statute of limitations began to run when
the Plaintiffs discovered the fraud. Whether the Katsur
Defendants knew or reasonably should have known of the
fraud by Perez and when they obtained that knowledge is a
question of fact which cannot be resolved at the summary
judgment stage.

The Katsur Defendants also move for summary judgment
on the claim that the Katsur Defendants cannot be found vic-
ariously liable on Plaintiffs’ informed consent/battery claim.
The Pennsylvania Supreme Court addressed this issue in
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Valles v. Albert Einstein Medical Center, 569 Pa. 542, 805
A.2d 1232 (2002). The Supreme Court refused to extend lia-
bility, to the hospital for the physician’s intentional torts,
including the failure to obtain informed consent, based on an
alleged master-servant relationship between the hospital
and the physician. Although the Supreme Court did not con-
clude that the physician in Valles was an employee of the
Albert Einstein Medical Center, the Court stated:

Even if we were to assume arguendo that Allen was
an employee, Appellant is still not entitled to relief.
We reach this conclusion since we find that a battery
which results from a lack of informed consent is not
the type of action that occurs within the scope of
employment. In our view, a medical facility cannot
maintain control over this aspect of the physician
patient relationship. Our lower courts have recog-
nized that the duty to obtain informed consent
belongs solely to the physician. See, e.g., Kelly,

Friter. Informed consent flows from the discussions
each patient has with his physician, based on the
facts and circumstances each case presents. We
decline to interject an element of a hospital’s control
into this highly individualized and dynamic relation-
ship. We agree with the lower court that to do so
would be both improvident and unworkable. Thus,
we hold that as a matter of law, a medical facility
lacks the control over the manner in which the
physician performs his duty to obtain informed con-
sent so as to render the facility vicariously liable.

Id. 805 A.2d at 1238.

Thus, the Pennsylvania Supreme Court held that a med-
ical facility cannot be held vicariously liable for a physi-
cian’s failure to obtain informed consent and affirmed the
Superior Court’s determination that the hospital was entitled
to summary judgment as a matter of law.

The Pennsylvania Superior Court subsequently summa-
rized the rule in these terms: “…the general rule is that
informed consent only applies to surgical procedures, and
only to the physicians performing those procedures.”
Stalsitz v. Allentown Hospital, 814 A.2d 766, 775 (Pa.Super.
2002). While a distinction might be drawn between a hospi-
tal and Dr. James T. Katsur & Associates, P.C., t/a Katsur
Associates, this Court finds the reasoning of the
Pennsylvania Supreme Court in Valles applicable to the
within facts and cannot ignore the language and rationale of
Valles and Stalsitz. Accordingly, Defendants’ Motion for
Summary Judgment will be granted on the informed consent
claim and the Court will grant judgment on Count XVIII in
favor of the Katsur Defendants.

Plaintiffs’ Motion for Partial Summary Judgment will be
denied because it seeks summary judgment against the
Katsur Defendants for breach of contract and unjust enrich-
ment which are not claims of this class as it has been certi-
fied. Plaintiffs’ Motion for Partial Summary Judgment must
be denied as to the vicarious liability of the Katsur
Defendants for battery as earlier explained herein. The
issues involving fraudulent concealment on the part of the
Katsur Defendants and the causes of action for negligent
misrepresentation, fraud and breach of fiduciary duties
must be addressed at trial and cannot be resolved by sum-
mary judgment because there are issues of fact outstanding
as earlier discussed.

For all of the foregoing reasons, Defendants’ Motion for
Summary Judgment as to Count XVIII, Informed
Consent/Battery, will be granted and the remaining requests
of Defendants’ Motion for Summary Judgment will be
denied. Plaintiffs’ Motion for Partial Summary Judgment

will be denied.
ORDER OF COURT

AND NOW, this 12th day of September, 2006, Defendants’
Motion for Summary Judgment is granted in part as to Count
XVIII, Informed Consent/Battery, and judgment is entered
in favor of James T. Katsur, individually, Dr. James T. Katsur
& Associates, P.C., individually, and t/a Katsur Associates on
Count XVIII, Informed Consent/Battery. Defendants’ Motion
for Summary Judgment is denied as to the remaining Counts
and the statute of limitations.

IT IS FURTHER ORDERED that Plaintiffs’ Motion for
Partial Summary Judgment is denied.

BY THE COURT:
/s/Horgos, J.

Zavala, Inc. v.
Five-R Excavating, Inc. and

Western Surety Company
Prompt Payment Act of Procurement Code (62 Pa.C.S.

§3991)—Spoliation of Evidence—Late Payment Interest—

Counsel Fees Under 62 Pa.C.S. §3935(b)

1. Court awarded construction subcontractor majority of
damages sought in action against contractor for failure to
pay despite defective work defense where contractor’s rea-
sons for non-payment were asserted significantly after dis-
pute arose and not as work progressed.

2. Contractor’s failure to notify subcontractor of its intent
to open area containing subcontractor’s allegedly defective
workmanship (after representing that it would notify sub-
contractor) and subsequently repairing and re-covering area
repaired constitutes spoliation of evidence.

3. Court rejected contractor’s argument of justification
that subcontractor’s unwillingness to provide separate writ-
ten warranty justified non-payment.

4. Court awarded counsel fees for late payment against
contractor under 62 Pa.C.S. §3991 but not against bonder
because of bond language.

5. Court assessed interest for late payment under 62
Pa.C.S. §3935(b).

(Norma Caquatto)

Maurice A. Nernberg and Joshua A. Lyons for Plaintiff.
Richard D. Kalson for Defendants.

No. GD 05-4723. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Civil Division.

MEMORANDUM IN SUPPORT OF ORDER
INTRODUCTION

Friedman, J., October 20, 2006—The captioned action
involves cross allegations of breach of a construction sub-
contract. Plaintiff, Zavala, Inc. (hereinafter, Plaintiff) had
the subcontract at issue with the contractor, Defendant Five-
R Excavating, Inc. (hereinafter, Five-R), regarding the
installation of conduit and outdoor electric lighting at an
upscale residential development being built from scratch on
a huge slag heap owned by the City of Pittsburgh Urban
Redevelopment Renewal Authority of Pittsburgh (here-
inafter, the URA or the Owner). Defendant Western Surety
Company (hereinafter, Western) provided the payment bond
for Five-R.

The factual disputes involve a number of areas, but may
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be briefly summarized as follows. Plaintiff contends that
Five-R wrongly failed to pay it even though Plaintiff had
fully performed and even though Five-R had been paid by
the Owner after certifying (and thereby admitting) that all
the work performed by Plaintiff was done in accordance
with the plans and specs. See Joint Exhibit 1032, which is an
example of the certification language:

I certify that the above estimate is correct and just
and that payment therefore has not been received
and that, with respect to any items above covering
payment for materials, said materials are on hand
and are properly stored and protected at or near the
site of the work, have been inspected and approved,
are not in excess of the estimated quantities
required, and are to be incorporated into the
Project. I further certify that all outstanding claims
for labor, material, and expendable equipment
employed in the performance of said Contract have
been paid in full in accordance with the require-
ments of said Contract, except such outstanding
claims as are listed on the attached sheets, which
statement contains all claims against the
Contractor which are not yet paid, including all dis-
puted claims and any claims to which the
Contractor has or will assert any defense.

(Emphasis added.)

In addition to contract damages, Plaintiff seeks interest and
counsel fees under the Prompt Payment Act of the
Procurement Code, 62 Pa.C.S.A. §3991, et seq.

In its defense, Five-R contends that it had to do (and did)
some of Plaintiff ’s work and that was why it was able to
make its certifications that the work was complete. It offers
no explanation for its failure to list Plaintiff ’s claims as
unpaid or disputed on any of the many certifications it filed.
Five-R also contends that Plaintiff installed the conduit
improperly without a required sand bed and also laid it too
close to the curb instead of two feet from the curb as it con-
tends the plans and specs require. Five-R claims that
Plaintiff thereby caused Five-R to expend significantly more
time and labor costs to hand fill the ground around the con-
duit. Five-R further contends that Plaintiff had the responsi-
bility to fill that area and failed to do so. Five-R also con-
tends that it would happily have paid Plaintiff the portion of
its payment that Five-R admitted is due if only Plaintiff had
not refused to sign a particular release (or releases) and pro-
vide a written guarantee of its work.1 Lastly, Five-R con-
tends that even if the Court decides that it does owe Plaintiff
some money, the dispute was in good faith and does not war-
rant recovery under the Procurement Code. In addition,
Five-R filed a counterclaim for the extra costs it incurred
and seeks either recovery of those costs or a setoff.

Western was represented by the same attorney as Five-R
and essentially contends that since Five-R did not breach
the subcontract, Plaintiff is not entitled to recover on the
bond Western furnished. Western also contends that its
maximum responsibility to Plaintiff is limited by the
amount of the bond and that it is not liable for any damages
under the Procurement Code. Western did not present any
other defense and its only witness was David Matthews,
whose testimony by deposition is believed to have been
offered by Plaintiff.

For the reasons outlined below, the Court finds in favor of
Plaintiff.

DISCUSSION
The Court finds that the reasons Five-R gave for its

refusal to pay Plaintiff do not justify the amount withheld,

$212,563.14. Moreover, most if not all of Five-R’s reasons are
less than credible, having been given well after the fact and
not as the various payments came due. In addition, while the
delays of Five-R in preparing the site for Plaintiff ’s work
may or may not have been the fault of Five-R, they were cer-
tainly not the fault of Plaintiff who was not able, because of
those delays, to do its work in the time frame originally con-
templated by the subcontract.

The thrust of the credible evidence is that Plaintiff ’s
employees, Five-R’s employees and the Owner’s representa-
tives all knew how the work was progressing, how Plaintiff
was laying the conduit, and why the conduit was put where
it was, and that all those people, on and off the site, were sat-
isfied at the time that Plaintiff ’s work complied with the
plans and specs.

At the time the work was being performed, Five-R
accused Plaintiff of only one credible instance of fault,
regarding a grounding rod being placed into the ground at a
45-degree angle instead of absolutely vertically, so that the
rod pierced a sewer pipe, resulting in the need for a repair.
Plaintiff neither admits nor denies this but points out that
Five-R wrongly failed to let it know when the pipe was being
excavated and prevented Plaintiff from participating in the
investigation. Since the problem was discovered in January
and repaired in March, there was no emergency nor other
justification for Five-R’s failure to provide reasonable notice
as Plaintiff had requested, as Defendant had promised, and
as the implied duty of good faith would have required.
Plaintiff argues that Five-R’s failure to notify it of its intent
to open the area and begin repairs constitutes spoliation of
evidence which should bar Five-R from recovery on either
this portion of its counterclaim or a setoff.

The Court is inclined to agree with Plaintiff regarding spo-
liation. The facts surrounding this relatively minor issue are
essentially undisputed: Five-R does not contend it did provide
Plaintiff with notice of the opening of the damaged pipe; it
merely says it did not have much notice itself and uses that
equally undisputed fact as an excuse. Under the law of
Pennsylvania, whether the spoliation was done negligently or
intentionally is irrelevant where the only issue is evidentiary.
It is only if a party raises spoliation as a separate cause of
action against a third party that intentional destruction of evi-
dence must be made out.2 Where a party to litigation negli-
gently fails to preserve evidence of importance to a case, sanc-
tions may, as here, be appropriate. See, for example, Sebelin

v. Yamaha Motor Corp., 705 A.2d 904 (Pa.Super. 1998), where
the Superior Court discusses what it calls the “fault/preju-
dice/control analysis” of sanctions for spoliation of evidence.

The spoliation issue here does not directly involve the
Plaintiff ’s claim, but it does involve the Plaintiff ’s ability to
defend itself against Five-R’s charge that Plaintiff was at
fault rather than anyone else (such as the surveyor who
located the pipe’s position for Plaintiff prior to the rod being
placed or Five-R who installed the sewer line). Five-R’s fail-
ure to notify Plaintiff prevented Plaintiff from being able to
intelligently admit or deny any fault on its part. The corre-
spondence on this issue and the testimony is clear: Plaintiff
agreed to pay for the repair if the investigation, which had to
be delayed until the weather warmed up a bit, revealed that
it was the party at fault. Five-R promised to notify Plaintiff
when the damage would be examined. Five-R failed to noti-
fy Plaintiff. As a result, Plaintiff had no opportunity to view
the damage before the rod was removed and the damaged
sewer pipe was repaired. Five-R’s retention of the damaged
pipe does not suffice since the location and position of the
rod and pipe at the site were what was crucial.

In any event, the cost of this repair was $3,833.31, an
amount that does not warrant the withholding of $212,000,
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more than 50 times as much, even if Plaintiff were unques-
tionably at fault. See Defendant Exhibit P, Supplemental
Answer to Interrogatory No. 2.

Another reason Five-R gave for withholding the $212,000
payment involves an area of alleged cost to Five-R, rather
than actual negligence by Plaintiff. Part of Plaintiff ’s con-
tract obligation was to place 30 feet of conduit at a “cross-
ing,” by which was meant going under the portion of the site
that would be a finished street, from one side of the future
street to the other. The credible evidence, virtually undisput-
ed, shows that Five-R called Plaintiff to perform the work,
but wanted it done that very day; the credible evidence also
shows that Plaintiff could not get its equipment on site until
the next day and offered to do it then. Five-R refused and did
the work itself. The Court could not find a provision in the
subcontract regarding the amount of prior notice to Plaintiff
for such work except for ten-days’ notice for the original
mobilization. Under well-settled contract law, a reasonable
notice was required.

The circumstances dictate what reasonable notice might
be. The agreement between the parties contemplated that
Five-R would be on site first and Plaintiff would only be able
to work after Five-R had an area graded and ready for con-
duit to be laid. Since Five-R was always on site and Plaintiff
was to be there only when called,3 Plaintiff did not routinely
have the equipment it would need on site all the time, hence
the need for at least a day’s notice. Five-R gave Plaintiff only
a few minutes or a few hours notice at most of the need to lay
conduit across the future street. This was not reasonable in
the circumstances.

A third reason given by Five-R for its failure to pay
Plaintiff was the extra expense Five-R supposedly incurred
for the “hand work” needed to cover up conduit Plaintiff laid,
which Five-R says is too close to the curb. Because the con-
duit was laid close to the curb, Five-R contended that it had
to spend more than $60,000 extra to cover it by hand. The
credible evidence reveals that this reason is unfounded.
“Buddy” Ritenour, Mrs. Ritenour’s son and an on-site super-
visor for Five-R, described the trench-filling operations after
Plaintiff had placed the conduit in much the same way as did
James George, Plaintiff ’s foreman. Mr. Ritenour confirmed
that machinery, not hand labor, was used to cover up the con-
duit. He also indicated he was on the site almost every day.

Mr. George participated in the decision to locate the con-
duit close to the curb. The curb location was chosen for two
reasons: (1) other utilities had been placed in the two-foot
area Five-R asserts Plaintiff should have used, and (2) Five-
R’s “scheduling was messed up.” Mr. George, who the court
found very credible, explained that “Tom” (i.e., Mr.
Skeweris of Five-R) was worried about damaging the con-
duit when filling in the area (which Five-R, not Plaintiff,
would have to have done in any case, even if Plaintiff ’s con-
duit had not been placed there). After clearing out the area
by the curb, Mr. George therefore pinned the conduit in
place with “dowels” made of rebar. Mr. George testified that
Tom Skeweris checked that solution and said “That’ll do it.”
(Although Mr. Skeweris denied having approved the instal-
lation by the curb, the Court did not believe him on this
point.) Ray “Buddy” Ritenour had testified at the beginning
of the trial that he never used hand labor to fill any trench.
His mother, Mrs. Ritenour, testified, not credibly, that the
same work Buddy said was done by machine was done by
hand. This directly contradicted her son’s version of what
was done.

Five-R also claims that the supposed discrepancy in the
“as built” drawings filed by Plaintiff at the end of their job
could cause someone in the future to dig in the wrong spot in
reliance on the plans and specs which Five-R claims call for

the conduit to be two feet away from the curb. This possible
future conduct might then cause harm to that person or his
or her property for which the Owner might hold Five-R
liable. Again, this is in reality belatedly raised and is a minor
complaint that, if sincerely made, could have been easily
corrected by Five-R’s adding a note to the Owner to the
effect that Five-R disagreed with Plaintiff ’s notation that
“Work [was] installed as shown on contract drawings no
changes” and further informing the Owner that the conduit
had been placed right up against the curb, with the approval
of Mr. Drummer, the Owner’s on-site representative, with no
change in the charge to the Owner for that placement. That
way the Owner would know what each side understood the
plans and specs to mean and could note specifically that the
conduit is by the curb. Alternatively, Five-R could have
demanded that Plaintiff expressly add a note on its “as
builts” that the conduit was installed against the curb. This
inchoate fear of future liability, were it true, would hardly be
a justification for non-payment, and its belated invocation is
not credible, especially given Five-R’s failure to take any
steps to ameliorate the supposed risk.4

That inchoate and not credible fear of the “as builts” is
also not a justification for Five-R’s demand that Plaintiff pro-
vide a separate written warranty. The subcontract itself con-
tains no such requirement and refers only to the “warranty
period as outlined in bid documents.” In addition, the Owner
indicated in a letter that Five-R’s “contract with the URA
does not require Five-R Excavating, Inc. to submit any addi-
tional paperwork for the warranted items in your contract.”
Plaintiff Exhibit 19. The credible evidence shows that no fur-
ther written warranty is required under the Plaintiff ’s sub-
contract. This is even more true of the implied request (by
Five-R’s principal, Mrs. Ritenour) that Plaintiff supply a
guaranty bond, which is also not suggested by the subcon-
tract. Mrs. Ritenour testified that such a bond would only
cost Plaintiff $2,500 and she felt that therefore it would be
reasonable for Plaintiff to volunteer such a thing, presum-
ably to ease her mind. Plaintiff has no duty to volunteer any-
thing; it need only perform its obligations under the contract.

In sum, as to Plaintiff ’s claim against Five-R for breach
of the subcontract, the credible evidence shows that Plaintiff
substantially performed all of its obligations under the con-
tract and that, most probably as a token of good will, it did
not charge Five-R for the extra costs Plaintiff incurred for
the extra mobilizations the delays caused.5 The credible evi-
dence showed that the placement of conduit “against the
curb” did not save Plaintiff any money as Mrs. Ritenour
believes, because Plaintiff had to do more costly “hand
work” to remove rubble from the area so that the conduit
would be protected. Plaintiff also had to brace or support the
conduit at the curb, a procedure which was approved by the
Owners’ representative and also by Tom Skeweris, one of
Five-R’s on-site supervisors.

The contract amount for which both Five-R and Western
are liable is $212,563.14, plus interest of 1% per month under
the Prompt Payment Act of the Procurement Code (here-
inafter, Prompt Payment Act), from the dates each portion of
the payment was due.

The matter of interest for late payment would be within
the ambit of the bond. Western tendered its defense to Five-
R as it was allowed to by the terms of the bond. See deposi-
tion of David Matthews. However, Western did no significant
investigation of Five-R’s reasons or Zavala’s contentions.
Such an investigation would quickly have revealed that the
maximum amount of possibly justified withholding was less
than $70,000, assuming, arguendo, that Western was entitled
to entitled to believe Mrs. Ritenour (who the Court later
found not credible).
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While the Court believes the amount of interest under
this calculation could be well in excess of $100,000, it has not
yet done the actual arithmetic. If counsel can agree on the
correct amount, the Court will include it when it enters its
final Decision in the matter. If the parties cannot reach a
stipulation, the Court will do the arithmetic based on the evi-
dence offered at trial.

The next issue is whether Five-R is also liable to Plaintiff
for counsel fees under the Prompt Payment Act and, if so, to
what extent. The applicable section is 62 Pa.C.S.A. §3935(b),
quoted in full below:

(b) Attorney fees.—Notwithstanding any agree-
ment to the contrary, the prevailing party in any
proceeding to recover any payment under this sub-
chapter may be awarded a reasonable attorney fee
in an amount to be determined by the Board of
Claims, court or arbitrator, together with expenses,
if it is determined that the government agency, con-
tractor or subcontractor acted in bad faith. An
amount shall be deemed to have been withheld in
bad faith to the extent that the withholding was
arbitrary and vexatious.

Given the credible evidence in this case, the Court believes
it would be an abuse of discretion not to award counsel fees.

The evidence strongly suggests that Mrs. Ritenour did
not want Five-R to pay Plaintiff what Plaintiff was owed and
that the chief reason for this was that she resented the fact
that Plaintiff placed the conduit by the curb and supposedly
reduced its labor cost considerably. She may very well have
also been concerned with the cost of delays in Five-R’s own
work, although that explanation is based only on very cir-
cumstantial evidence and human nature in general. In any
case, the credible evidence shows that Mrs. Ritenour, on
behalf of Five-R, concocted spurious justifications after the
fact for withholding an outrageous amount from Plaintiff
when she knew that the balance due to Plaintiff could be
reduced at most by $480 (30 ft x $16/ft) for Five-R’s having
done one “crossing” and $3,833.31 for the punctured pipe. As
previously noted, even this small deduction would not have
been warranted, because Five-R did not give Plaintiff a rea-
sonable amount of time to perform that crossing work nor
did Five-R give Plaintiff any opportunity to view the dam-
aged pipe in situ prior to repair. This was a breach of
Defendant’s duties under the contract and also constituted
spoliation of evidence.

However, even though there was also a certain level of
bad faith by Western in its failure to do much of an investi-
gation, Plaintiff is not entitled to recover in tort for damages
beyond the coverage of the bond itself. Counsel fees under
§3935(b) are therefore not awardable as they are well
beyond the scope of a payment bond. See, J. C. Snavely &

Sons, Inc. v. Web M & E, Inc., 406 Pa.Super. 271, 594 A.2d 333
(1991) and Can-Tex Industries v. Safeco Insurance Company

of America, 460 F.Supp. 1022 (W.D. Pa. 1978).
Regarding credibility, aside from Tom Skeweris, who

seemed on occasion to be trying to justify or support Mrs.
Ritenour’s untenable position, the Court does not find that
the witnesses who were actually on the job site, performing
work, were intentionally equivocating or being misleading.
They may have had different perceptions or understandings
about some of the events, but the testimony overall of all the
on-site witnesses supports the Plaintiff ’s contentions. The
lack of credibility of Mrs. Ritenour and, to a lesser extent,
Tom Skeweris, has already been discussed.

CONCLUSION
The Court concludes that Defendant Five-R, not Plaintiff,

materially breached the subcontract at issue by not paying

Plaintiff in a timely fashion, and further concludes that the
non-payment was not the result of a good faith dispute
founded on reason but rather was done at Mrs. Ritenour’s
whim and for the convenience and profit of Five-R, without
any ground in fact or law. Plaintiff is therefore entitled to 1%
per month interest on the unpaid amounts under the Prompt
Payment Act from both Defendants plus the reasonable
amount of counsel fees incurred in the prosecution of this
matter, from Five-R only.

As indicated by the Court early in the trial, now that
counsel fees are found to be payable by Defendant Five-R
under the Prompt Payment Act, the Court will decide what is
the reasonable amount of such fees in accordance with its
usual procedure, set forth in the attached Order. Once the
amount of counsel fees is determined, the Court will enter a
Decision pursuant to Pa. R.C.P. 1038 and such Decision will
be the verdict of this Court. The attached Order is interlocu-
tory and is not immediately appealable. See also Pa. R.C.P.
227.1(c)(2).

BY THE COURT:
/s/Friedman, J.

DATED: October 20, 2006

ORDER OF COURT
AND NOW, to-wit, this 20th day of October 2006, the

Court having concluded that both Defendants are liable to
Plaintiff for the unpaid contract balance plus interest under
the Prompt Payment Act (62 Pa.C.S.A. §3935), and that
Plaintiff is entitled to reasonable counsel fees from
Defendant Five-R, only, pursuant to that Act, the following
schedule is set for the determination of the reasonable
amount of counsel fees:

- Plaintiff ’s counsel shall file a detailed affidavit
setting forth the time spent, by whom, for what and
the hourly rates charged, no later than November
8, 2006.

- Defendant Five-R may then file a counter-affi-
davit, or detailed objections to certain items, or
may accept the amount claimed without waiving its
right to contest the award of any counsel fees, no
later than December 1, 2006.

It is further ORDERED that the parties shall try to reach
a stipulation regarding the dollar amount of interest due or,
if a stipulation cannot be reached, each party shall, no later
than December 8, 2006, submit to the Court its suggested
calculation and citations to the evidence or record that sup-
ports such calculation.

It is further ORDERED that the Court will notify counsel
after all the above submissions are received regarding
whether or not it will require additional oral argument. The
tentative date and time for such argument is Friday,
December 15, 2006 at 2:00 p.m.

Once the matter of counsel fees has been resolved, the
Court will enter its Decision under Pa. R.C.P. 1038, which
governs the proceeding.6

BY THE COURT:
/s/Friedman, J.

1 The Court may be mistaken as to the alleged refusal to sign
releases, since the undisputed evidence shows releases for
the disputed amounts were signed, but no payment was
made. See Joint Exhibit 1072. However, the demand of Five-
R for a written guaranty is undoubtedly a reason given for
non-payment. See, e.g., Joint Exhibit 1120.

2 See, M. L. v. University of Pittsburgh, Allegheny Co. Com.
Pleas Docket No. GD 94-20632 (11-29-95) where a cause of
action was held to lie against a fraternity for its intentional
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destruction of a guest list that had been mandated by the
University; the destruction severely hindered the investiga-
tion of an alleged rape that had occurred at a party at the frat
house. There is no appellate ruling on this case, which was
settled after the ruling (by the undersigned) at the prelimi-
nary objection stage of the case.

3 The agreement originally contemplated that Five-R would
have enough work done so that Plaintiff could finish its con-
duit work before the end of the year and before the ground
would be too frozen to dig. The undisputed evidence showed
that this plan was not followed, through no fault of Plaintiff ’s.

4 Mr. Skeweris, in surrebuttal, said Plaintiff should have put
a red line on the drawing to show where the conduit was.
However, he also testified that the original line, if scaled,
would represent a two-foot wide area. His testimony makes
no sense on this point; the red line he calls for would be atop
the existing line in the Owner’s original drawing.

5 It should be kept in mind that Plaintiff had no reason to feel
its extension of good will was naive. Despite delays in paying
Plaintiff, Defendant had expressed virtually no dissatisfac-
tion with Plaintiff ’s work until well after completion.

6 See also Pa. R.C.P. 227.1(c)(2).

Teledyne Technologies Inc. and
Teledyne Continental Motors, Inc. v.

Universal Stainless & Alloy Products, Inc.
Law of the Case—Economic Loss Doctrine—Negligent

Misrepresentation Exception to the Economic Loss Doctrine

—Fraudulent Misrepresentation—Breach of Implied

Warranty Against Manufacturer Under U.C.C.

1. Rule that one judge shall not overrule a decision of
another judge of the same court in the same case does not
preclude a judge from entertaining and granting a Motion
for Summary Judgment on the same issue previously raised
by Preliminary Objections and denied because the motions
differ in kind.

2. Economic loss doctrine bars negligence claims seeking
recovery for economic damages unless there has been an
injury to either person or property.

3. Pennsylvania allows an exception to the economic loss
doctrine for negligent misrepresentation claims against one
in the business of supplying information where it is foresee-
able that the information will be used and relied upon by
third parties.

4. Exception to the economic loss doctrine does not apply
to Defendant in a negligent misrepresentation claim who is
in the business of making steel rather than supplying infor-
mation; information provided by Defendant is considered
incidental or ancillary to its business.

5. Economic loss doctrine applies even when there is no
privity of contract between the litigating parties.

6. Court holds that economic loss doctrine does not apply
to Plaintiff ’s fraudulent misrepresentation cause of action
against Defendant although issue has not been addressed by
Pennsylvania appellate courts.

7. Buyer may recover for breach of implied warranty
claims against manufacturer if defects existed at the time
the product left the manufacturer and the defects caused

damages for which the buyer seeks to recover despite dis-
claimer of warranties by an intermediate seller.

(Joan Shoemaker)

Walter P. DeForest for the Plaintiffs.
William Pietragallo, II for the Defendant.

No. GD 01-012831. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION AND ORDER OF COURT
Wettick, A.J., November 8, 2006—Universal is a manufac-

turer of specialty steel. A subsidiary of Teledyne (Teledyne
Continental Motors) manufacturers, remanufactures, and
assembles aircraft engines and parts. Universal’s motion for
summary judgment seeking dismissal of each of the counts
in plaintiffs’ amended complaint is the subject of Part I of
this Opinion and Order of Court. Teledyne’s motion for sum-
mary judgment seeking partial judgment in its favor is the
subject of Part II of this Opinion and Order of Court.

I.
UNIVERSAL’S MOTION FOR SUMMARY JUDGMENT

The facts, based on a reading of the evidence in a manner
most favorable to Teledyne, are as follows:1

Universal is a manufacturer of specialty steel. This litiga-
tion involves a heat of steel (Heat G1806) produced in
February or March of 1997 that Universal shipped to Green
River in April 1997.2 Universal knew that this steel was to be
used for aircraft engines and other aircraft parts. Steel for
aircraft engines and other parts must be premium aircraft
quality steel known in the industry as 4340 VAR Steel.3
Green Rivers’ specifications required Universal to supply
4340 VAR Steel capable of meeting delineated specifications
that included Aerospace Material Specification 6414
(AMS6414) and the specifications of more than a dozen man-
ufacturers, including Teledyne Specification MHS-106.

Universal’s shipment of Heat G1806 to Green River was
accompanied by Material Certifications which warranted
that the steel was produced under a quality assurance sys-
tem as documented in a Universal manual. The manual
described Universal’s practices and procedures for assuring
quality, required internal audits to be conducted, and stated
that its quality system was in accordance with certain mili-
tary and industry specifications. However, as of the date of
the shipment to Green River, Universal did not have in place
the quality assurance practices and procedures described in
its manual and it was not conducting internal audits.

The evidence favorable to Teledyne will support a finding
that the steel (Heat G1806) which Universal supplied to
Green River contained at least two defects: pervasive non-
metallic inclusions and unacceptable levels of radial segre-
gation. Also, while Universal denies that there were unac-
ceptable levels of radial segregation in Heat G1806, it has
admitted that for other heats there was a problem with radi-
al segregation.

The evidence will support a finding that a problem with
radial segregation in Heat G1806 could not be detected
through top and bottom testing that was customary in the
industry. It could, however, be detected through additional
testing. Universal never told Green River–or any other par-
ties involved in the transactions that are the subject of this
litigation–of a possible problem with radial segregation in
Heat G1806 or of the need for additional testing beyond what
is customary in the industry. Also, prior to shipping Heat
G1806 to Green River, Universal never conducted any test-
ing of Heat G1806 to detect a radial segregation defect that
could not be detected through top and bottom testing.

Upon receipt of Heat G1806, Green River processed the
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twenty-five inch round ingots into four and three-quarters
inch round corner square steel billets through a series of
steps involving heating, pressing, reheating and rolling.
Green River then sold the billets to Louisville Forge, which
cut, heated, and forged the billets into crankshaft forgings.
Louisville Forge then sold the crankshaft forgings to
Teledyne, which machined, heat tested, nitrided, processed,
and assembled the forgings into finished crankshafts.
Teledyne then installed the finished crankshafts into aircraft
engines that it manufactured or remanufactured, or sold
them as replacement parts for such engines.

In October 2000, Teledyne learned of the failure of a
crankshaft it had produced using Universal steel. Teledyne
then identified, recalled, and attempted to inspect all
engines with crankshafts manufactured from Heat G1806. Of
the crankshafts that it tested, over ninety percent were
found to be defective. These crankshafts were removed and
replaced at great expense to Teledyne. The recall also
inflicted damages to Teledyne’s aviation business.4

Teledyne has filed a six-count amended complaint to recov-
er its damages: Count I–Negligence; Count II–Strict Liability;
Count III–Breach of Implied Warranty of Merchantability;
Count IV–Breach of Implied Warranty of Fitness for a
Particular Purpose; Count V–Fraudulent Misrepresentation;
and Count VI–Negligent Misrepresentation. In its motion for
summary judgment, Universal seeks dismissal of each count.
For the reasons that I will discuss, I am partially dismissing
Counts I (Negligence), II (Strict Liability), and VI (Negligent
Misrepresentation) and denying the motion for summary judg-
ment as to the remaining counts.

LAW OF THE CASE
Universal filed preliminary objections to Teledyne’s

amended complaint, seeking dismissal of each count for fail-
ure to state a cause of action. Universal sought dismissal of
the tort claims based on the economic loss doctrine, lack of
material misrepresentations and reliance, and material
changes to the product. It sought dismissal of the breach of
warranty claims based on a warranty disclaimer, lack of
privity, material changes to the product, the inability to
prove a defect, and lack of reliance.

The preliminary objections were argued on June 25,
2002. On the same date, Judge Lutty of this court entered a
court order stating that the preliminary objections are over-
ruled. The order was not accompanied with any explanation
for the ruling.

Teledyne contends that under the doctrine of the law of the
case, I am bound by Judge Lutty’s rulings because the summa-
ry judgment motion raises issues that were decided by Judge
Lutty. The case law does not support Teledyne’s contention.

In Mellon Bank v. National Union Insurance Co., 768
A.2d 865 (Pa.Super. 2001), Judge Jaffe, then a member of
this Court, granted a motion for judgment on the pleadings
dismissing Mellon’s claims which were based on its con-
tention that it was a named insured under an insurance pol-
icy. Previously, Judge Penkower of this Court had, without
explanation, overruled National Union’s preliminary objec-
tions seeking dismissal of Mellon’s complaint on the ground
that Mellon was not a named insured. Mellon contended that
Judge Jaffe had no authority to revisit the same question–
whether Mellon is a named insured–on the same set of facts.
The Superior Court rejected this argument stating that
Judge Jaffe was not precluded from later ruling on the issue
in the context of a motion for judgment on the pleadings, this
being “a different type of motion.” Id. at 871.

The Superior Court relied on the opinion of the
Pennsylvania Supreme Court in Goldey v. Trustees of

University of PA, 675 A.2d 264 (Pa. 1996), where the Court

had granted allowance of appeal to consider the application
of the rule that a judge should not overrule a decision of
another judge of the same court in the same case. In Goldey,
the Court stated:

Where the motions differ in kind, as prelimi-
nary objections differ from motions for judgment
on the pleadings, which differ from motions for
summary judgment, a judge ruling on a later
motion is not precluded from granting relief
although another judge has denied an earlier
motion. However, a later motion should not be
entertained or granted when a motion of the same

kind has previously been denied, unless interven-
ing changes in the facts or the law clearly warrant
a new look at the question. Id. at 267.

The Supreme Court’s opinion in Goldey cited with
approval a ruling of the Commonwealth Court in Farber v.

Engle, 525 A.2d 864 (Pa.Cmwlth. 1987), that it was not
improper for a second judge to grant a defendant’s motion
for judgment on the pleadings where another judge of the
same court had overruled preliminary objections, and a rul-
ing of the Pennsylvania Superior Court in Salerno v.

Philadelphia Newspapers, Inc., 546 A.2d 1168, 1170
(Pa.Super. 1988), that the rule that one judge shall not over-
rule the interlocutory order of another judge “is not intend-
ed to preclude the granting of summary judgment following
the denial of preliminary objections.” Also see D’Errico v.

DeFazio, 763 A.2d 424, 435 (Pa.Super. 2000).

THE PHILADELPHIA LITIGATION
In May 2000, Teledyne filed in the Common Pleas Court of

Philadelphia a lawsuit based on thirteen failures of crankshafts
made from steel produced by Standard Steel (“Standard”).
(Universal was never a party to this suit.) This steel reached
Teledyne through the same path that Universal’s steel reached
Teledyne: a Standard sale to Green River, a Green River sale
to Louisville, and a Louisville sale to Teledyne.

In Teledyne’s contract with Louisville, Teledyne dis-
claimed all warranties other than an express warranty that
the forgings would be free from defects in materials and
workmanship as of the date of delivery. This express warran-
ty covered only defects that were discovered and reported to
Louisville within a year of the sale.

Teledyne sued only Green River and Standard.5
Teledyne’s claim against Standard was that the crankshaft
failures were the result of a chemistry problem in the steel
furnished by Standard (low aluminum levels allowing for
boron to bond with nitrogen resulting in boron nitride parti-
cles). The claim against Green River was that it used outdat-
ed steel processing procedures and obsolete or malfunction-
ing equipment which exacerbated the problems caused by
improper chemistry.

During the pendency of the Philadelphia litigation,
Teledyne took the position that the thirteen failures of the
crankshafts using Standard steel were the primary cause of
very significant damage to its business. Mr. Lewis, President
of TCM, testified at an October 25, 2001 deposition
(Universal’s Appendix to Motion for Summary Judgment,
Ex. 42) that he would attribute a majority of the damages for
loss of reputation, lost sales, and items like that to the defen-
dants sued in the Philadelphia litigation–and not to
Universal: “The majority of the other damages I would
assign to the first group of defendants that you asked me
about for the reason that it’s a tremendous market upset and
the first time it happens is very significant. Issues related to
Universal come at a much later date, so the majority of the
other damage has already been done” (T. 23). He testified
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that he would say that 95% was attributable to the defen-
dants in the Philadelphia lawsuit. He reached this conclu-
sion from “a general sense of watching the company’s activ-
ities, the disruption, customer feedback, and all those
things” (T. 24).

Prior to the trial in the Philadelphia litigation, Teledyne
settled with Green River for $1,750,000. The release covers
all claims against Green River for any defective crank-
shafts–it was not limited to the crankshafts that were the
subject of the Philadelphia litigation.

The claim against Standard Steel was tried and resulted
in a verdict in Standard Steel’s favor.

It is Universal’s position that the warranty disclaimers in the
Teledyne/Louisville contract, Teledyne’s release of its claims
against Green River and the jury verdict in Standard Steel’s
favor explain why Teledyne is not pursuing claims against the
other parties that Teledyne believes to be responsible for the
crankshaft defects (Louisville and Green River), and why
Teledyne is now pursuing claims only against Universal.

Universal contends that Teledyne’s claims are barred by
judicial and regulatory estoppel because, in this litigation,
Teledyne has taken positions and asserted claims that are
inconsistent and irreconcilable with positions taken and
claims asserted in the prior litigation in the Common Pleas
Court of Philadelphia and with the FAA. I do not find this
contention to be meritorious.

There is nothing inconsistent with the claim that crank-
shafts using steel produced by Standard Steel failed because
of a chemistry problem and that crankshafts using steel pro-
duced by Universal failed because the Universal steel was
defective for reasons other than a chemistry problem.6 Also,
there is nothing inconsistent with raising a claim in the
Philadelphia litigation that Green River’s failures con-
tributed to the crankshaft failures made from Standard steel
and pursuing a claim in Allegheny County that is based sole-
ly on alleged defects in the Universal steel.

I recognize that there is evidence that crankshaft forgings
which Teledyne obtained from Louisville, using steel pro-
duced by four companies, failed. However, this does not pre-
clude Teledyne from showing that Heat G1806 was defective
because of pervasive non-metallic inclusions and unaccept-
able levels of radial segregation.

In the Philadelphia litigation, Teledyne claimed that it
sustained tens of millions of dollars of lost income because
existing and potential customers quit doing business with
Teledyne after learning of the recalls of the crankshafts
made with Standard steel. The pursuit of this claim does not
preclude Teledyne from showing that it lost future sales
from the recalls of crankshafts made with Universal steel
that occurred at a different time. It will be for the trial judge
to determine the extent, if any, to which any damage claims
that Teledyne raises in this litigation are barred by the testi-
mony of Mr. Lewis in the Philadelphia litigation.

ECONOMIC LOSS DOCTRINE
Universal contends that plaintiffs’ tort claims seeking

recovery of money expended to replace the crankshafts and
seeking lost profits are barred by the economic loss doctrine.
Universal relies on case law holding that economic losses are
not recoverable in negligence or strict liability, including
REM Coal Company, Inc. v. Clark Equipment Co., 563 A.2d
128 (Pa.Super. 1989) (en banc), adopting the rational of the
United States Supreme Court in East River S.S. Corp. v.

Transamerica Delaval, Inc., 106 S.Ct. 2295 (1986); and New

York State Electric & Gas Corporation v. Westinghouse

Electric Corporation, 564 A.2d 919, 925-26 (Pa.Super. 1989).

Teledyne raises several arguments in support of its posi-
tion that the economic loss doctrine does not apply.

A.
Teledyne contends that the recent decision of the

Pennsylvania Supreme Court in Bilt-Rite Contractors, Inc. v.

Architectural Studio, 866 A.2d 270 (Pa. 2005), permits
Teledyne to bring a negligent misrepresentation claim to
recover economic losses. I disagree because Universal is in
the business of making steel, not in the business of supplying
information to others. Consequently, Teledyne’s negligent
misrepresentation claim is barred by the case law holding
that the economic loss doctrine applies to a misrepresenta-
tion claim to recover damages for economic loss. See, e.g.,
David Pflumm Paving & Excavating, Inc. v. Foundation

Services, Co., 816 A.2d 1164, 1168-69 (Pa.Super. 2003).
In Sutton Enterprises, Ltd. v. Bruster’s, No. GD04-024286

(C.P. Allegheny), parties to a franchise agreement with
Bruster’s sued Titusville, a dairy products company that was
the sole provider of ice cream mix for the Bruster’s fran-
chisees, to recover economic losses, including lost sales.
Titusville supplied ice cream mix to Cloverhill, a distributor
from which the plaintiffs purchased their ice cream mix and
other supplies. The plaintiffs raised negligent misrepresen-
tation claims based on Titusville’s sale of the mix to
Cloverhill with a label affixed representing that the mix con-
sisted of 12% butterfat when the butterfat content was less
than 12% and, on occasion, with a label affixed representing
that the product had been manufactured on a particular date
when it had been manufactured on an earlier date. The
plaintiffs alleged that Titusville made these representations
with the intent to induce the plaintiffs to continue to pur-
chase Titusville’s ice cream mix.

Titusville sought dismissal of these negligent misrepresen-
tation claims on the ground that there was no privity of con-
tract between Titusville and the plaintiffs, and the plaintiffs
suffered only economic loss. Consequently, these negligent
misrepresentation claims are barred by Pennsylvania case
law holding that the economic loss doctrine bars negligence
claims seeking recovery for economic damages unless there
has been an injury to either person or property. See Spivack v.

Berks Ridge Corp., 586 A.2d 402, 405 (Pa.Super. 1990);
Duquesne Light Co. v. Pennsylvania American Water Co., 850
A.2d 701 (Pa.Super. 2004); and Adams v. Copper Beach

Townhome Communities, 816 A.2d 301, 305 (Pa.Super. 2003).

The plaintiffs relied on the exception to the economic loss
doctrine under §552 of the Restatement (Second) of Torts. I
addressed the applicability of this section of the Restatement

in a memorandum opinion:

Plaintiffs rely on the exception to the econom-
ic loss doctrine under §552 of the Restatement of

Torts (2d) titled “Information Negligently Supplied
for the Guidance of Others” adopted by the
Pennsylvania Supreme Court in Bilt-Rite

Contractors, Inc. v. The Architectural Studio, 866
A.2d 270 (Pa. 2005). In that case, the Court ruled
that a building contractor, who suffered only eco-
nomic damages, may maintain a negligent misrep-
resentation claim against an architect for negligent
misrepresentations in the architect’s plans for a
public construction contract where there was no
privity of contract between the architect and the
contractor, if the contractor can show that it rea-
sonably relied upon the misrepresentations in sub-
mitting its winning bid and, consequently, suffered
only economic damages as a result of that reliance.

In discussing whether to adopt §552, the Court
described the parameters of the tort, for which the
economic loss doctrine will not apply, as follows:
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The tort is narrowly tailored, as it applies only to
those businesses which provide services and/or
information that they know will be relied upon
by third parties in their business endeavors, and
it includes a foreseeability requirement, thereby
reasonably restricting the class of potential
plaintiffs. The Section imposes a simple reason-
able man standard upon the supplier of the
information. As is demonstrated by the existing
case law from Pennsylvania and other jurisdic-
tions, and given the tenor of modern business
practices with fewer generalists and more
experts operating in the business world, busi-
ness persons have found themselves in a posi-
tion of increasing reliance upon the guidance of
those possessing special expertise. Oftentimes,
the party ultimately relying upon the specialized
expertise has no direct contractual relationship
with the expert supplier of information, and
therefore, no contractual recourse if the suppli-
er negligently misrepresents the information to
another in privity. And yet, the supplier of the
information is well aware that this third party
exists (even if the supplier is unaware of his spe-
cific identity) and well knows that the informa-
tion it has provided was to be relied upon by that
party. Section 552 is not radical or revolutionary;
reflecting modern business realities, it merely
recognizes that it is reasonable to hold such pro-
fessionals to a traditional duty of care for fore-
seeable harm. Id. at 286.

Consistent with this discussion, the Bilt-Rite opin-
ion limited the application of §552 to those in the
business of supplying information:

Pennsylvania in cases where information is neg-
ligently supplied by one in the business of sup-
plying information, such as an architect or
design professional, and where it is foreseeable
that the information will be used and relied
upon by third persons, even if the third parties
have no direct contractual relationship with the
supplier of information. In so doing, we empha-
size that we do not view Section 552 as supplant-
ing the common law tort of negligent misrepre-
sentation, but rather as clarifying the contours
of the tort as it applies to those in the business
of providing information to others. Id. at 287.

The Bilt-Rite exception to the economic loss
doctrine for claims brought against those in the
business of providing information to others does
not apply to this case. Titusville was in the business
of making ice cream mixes, not in the business of
supplying information to others.6 E. J. Deseta, Inc.

v. Goldner/Accord Ballpark, 2006 WL 51207*2
(Phila. Common Pleas 2006).

Plaintiffs have not cited, and I am not aware
of, any appellate court cases of any jurisdiction
which have applied §552 to negligent misrepresen-
tations made by the manufacturer of a product
regarding the quality and characteristics of its
product, thereby exposing the manufacturer to
negligent misrepresentation claims for economic
losses. The comments and illustrations which
accompany §552 do not include any examples of a
negligent misrepresentation claim against a manu-
facturer of a product.

Furthermore, the application of §552 to prod-
uct liability claims for economic losses would
undermine Pennsylvania appellate court case law
holding that the economic loss doctrine precludes
recovery of economic damages in tort and §402A
claims in commercial transactions. See REM Coal

Co. v. Clark Equipment Co., 563 A.2d 128 (Pa.Super.
1989). The rationale for the case law is that the
issue of the manufacturer’s or distributor’s obliga-
tions to compensate a buyer for its economic losses
should be governed by the terms of the parties’
contract. In other words, the ability of buyers of ice
cream mix to recover economic losses should be
governed by their bargain with the entity from
whom they purchased the ice cream mix and any
warranties that the manufacturer of the mix has
furnished to the ultimate purchaser.

In Fox Associates, Inc. v. Robert Half

International, Inc., 777 N. E.2d 603 (Ill. Ct. of App.,
1st Dist., 2nd Div. 2002), the Court ruled that §552
did not permit a negligent misrepresentation action
to be brought against an employment agency, which
had referred a bookkeeper to the plaintiff, for
money which the plaintiff lost through embezzle-
ment. The plaintiffs claim was based on the
employment agency’s failure to conduct a criminal
background check which would have revealed that
the person whom it referred to the plaintiff had an
embezzlement conviction. In support of its deci-
sion, the Court relied on Moorman Manufacturing

Co. v. National Tank Co., 435 N.E.2d 443 (Ill.
Supreme Ct. 1982), and its progeny:

In Moorman, the supreme court adopted the
economic loss doctrine, indicating that when a
defect in a product is qualitative in nature and
relates to a consumer’s expectation that the
product is of a particular quality, resulting in
economic loss but no personal injury or proper-
ty damage, the consumer’s remedy lies in con-
tract, not in tort. Moorman, 91 Ill.2d at 88, 61
Ill.Dec. 746, 435 N.E.2d 443. The Moorman doc-
trine bars tort recovery for purely economic
losses even when the plaintiff has no contract
remedy. Anderson Electric, Inc. v. Ledbetter

Erection Corp., 115 Ill.2d 146, 153, 104 Ill.Dec.
689, 503 N.E.2d 246 (1986). The Moorman doc-
trine applies to products and services. See, e.g.,
Tolan & Son, 308 Ill.App.3d 18, 241 Ill.Dec. 427,
719 N.E.2d 288 (applying Moorman doctrine to
services of architect and engineer).

The negligent misrepresentation exception has
been applied to pure information providers such
as accountants (Congregation of the Passion,

Holy Cross Province v. Touche Ross & Co., 159
Ill.2d 137, 201 Ill.Dec. 71, 636 N.E.2d 503 (1994));
a bank providing credit information to a potential
lender (DuQuoin State Bank v. Norris City State

Bank, 230 Ill.App.3d 177, 172 Ill.Dec. 317, 595
N.E.2d 678 (1992)); aircraft, inventory and ter-
mite inspectors (Haimberg v. R & M Aviation,

Inc., 5 F.App. 543 (7th Cir. March 13, 2001) (pre-
purchase aircraft inspector); General Electric

Capital Corp, v. Equifax Services, Inc., 797
F.Supp. 1432 (N.D.Ill. 1992) (prepurchase inven-
tory inspector); Perschall v. Raney, 137 Ill.App.3d
978, 92 Ill.Dec. 431, 484 N.E.2d 1286 (1985) (ter-
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mite inspector)); a title insurer (Notaro Homes,

Inc. v. Chicago Title Insurance Co., 309 Ill.App.3d
246, 257, 242 Ill.Dec. 719, 722 N.E.2d 208 (1999));
real estate brokers (Duhl v. Nash Realty, Inc., 102
Ill.App.3d 483, 57 Ill.Dec. 904, 429 N.E.2d 1267
(1981); Menard, Inc. v. U.S. Equities

Development, Inc., No. 01 C 7142, 2002 WL
314571 (N.D.Ill. February 28, 2002)) (mem.op.);
and stockbrokers (Merrill Lynch, Pierce, Fenner

Penrod v. & Smith, Inc., 68 Ill.App.3d 75, 24
Ill.Dec. 464, 385 N.E.2d 376 (1979)).

In these cases, the product was purely informa-
tion–the consumer received analytical work
rather than a tangible product. “In other words,
the end product [was] the ideas, not the docu-
ments or other objects into which the ideas
[were] incorporated.” Tolan & Son, 308
Ill.App.3d at 29, 241 Ill.Dec. 427, 719 N.E.2d
288, citing Congregation of the Passion, 159
Ill.2d at 163, 201 Ill.Dec. 71, 636 N.E.2d 503.
“[S]upplying information need not encompass
the enterprise’s entire undertaking [for the
defendant to fall within the information
provider exception,] but [information] must be
central to the business transaction between the
parties.” Tolan & Son, 308 Ill.App.3d at 29, 241
Ill.Dec. 427, 719 N.E.2d 288, citing General

Electric Capital, 797 F.Supp. at 1443.

In contrast, when the information offered by the
defendant relates to the defendant’s tangible
goods and/or noninformational goods or servic-
es, the information is considered merely ancil-
lary or incidental, and the defendant is not
deemed to be in the business of providing infor-
mation and is not liable for negligent misrepre-
sentation. Tolan & Son, 308 Ill.App.3d at 29, 241
Ill.Dec. 427, 719 N.E.2d 288, citing General

Electric Capital Corp., 797 F.Supp. at 1442.

Examples of defendants in this category include
manufacturers and sellers of tangible goods
such as computers and construction materials
(Black, Jackson & Simmons Insurance

Brokerage, Inc. v. International Business

Machines Corp., 109 Ill.App.3d 132, 64 Ill.Dec.
730, 440 N.E.2d 282 (1982) (manufacturers and
sellers of computers and software)), overruled

in part on other grounds, Fireman’s Fund

Insurance Co. v. SEC Donohue, Inc., 176 Ill.2d
160, 166, 223 Ill.Dec. 424, 679 N.E.2d 1197
(1997); Knox College v. Celotex Corp., 117
Ill.App.3d 304, 72 Ill.Dec. 703, 453 N.E.2d 8
(1983) (manufacturers and sellers of roofing
materials); (Anderson Electric, Inc. v. Ledbetter

Erection Corp., 115 Ill.2d 146, 104 Ill.Dec. 689,
503 N.E.2d 246 (1986) (manufacturers of elec-
trical devices); Menard, Inc. v. U.S. Equities

Development, Inc., No. 01 C 7142 (N.D.Ill.
February 28, 2002) (mem.op.) (construction
supply firm)). 777N.E.2d at 606-08.

In Meier v. Alfa-Laval, Inc., 454 N.W.2d 576 (Iowa
Supreme Ct., 1990), the Iowa Supreme Court set aside
a verdict in favor of the buyers against the dealer and
the manufacturer of milking machines, brought
under the tort of negligent misrepresentation. The
Court stated that the law of contract and warranty is
intended to provide remedies for misrepresentations

during the sale and servicing of a product:

We conclude that there are no facts in the
record to show that the dealer was in the busi-
ness of supplying information to others as con-
templated by the Restatement. Rather, the
record indicates that Kramer Brothers were
selling and servicing merchandise. In addition
to the limitations bar, any representations made
while repairing the system do not fall under this
theory of recovery. Although they later ren-
dered an opinion about the fitness of the pump,
Kramer Brothers were employed to service and
repair the product. Plaintiffs’ claim is therefore
not actionable under this theory of recovery. We
believe that the court erred in submitting this
theory to the jury. Id. at 582.

Sutton Enterprises v. Bruster’s, supra, No. GD04-
024286, slip opinion at 8-13 (6/19/06).

B.
Teledyne contends that the economic loss doctrine applies

only when the litigating parties are in privity of contract.
Pennsylvania case law does not support this contention.

In Lower Lake Dock Co. v. Messinger Bearing Corp., 577
A.2d 631 (Pa.Super. 1990), the plaintiffs contracted with
Messinger to manufacture and sell to the plaintiffs a replace-
ment “X” roller bearing and housing with pinions to be
installed as a replacement bearing on a bucket wheel stacker
reclaimer used in operations conducted at a coal handling
dock. During the course of manufacture of the bearing, the
Franklin Institute Research Laboratory developed quality con-
trol standards on behalf of the plaintiffs. Messinger retained
Eastern Flame to provide heat treatment services for harden-
ing the races of the bearing as required by these quality con-
trol standards. After Eastern Flame performed the heat treat-
ment, it returned the outer race of the bearing to Messinger.
Messinger then delivered the treated product to the plaintiffs.
The plaintiffs installed the bearing in the bucket wheel stack-
er reclaimer and placed it in service in February 1980. In
September 1981, the bearing completely failed causing eco-
nomic damages associated with developing specifications for
the bearing, initial installation of the bearing, replacement of
the bearing, and installation of the replacement.

The plaintiffs appealed the trial court’s ruling dismissing
the plaintiffs’ negligence claims raised against Eastern Flame,
based on the economic loss doctrine. The plaintiffs argued
that the Pennsylvania case law barring tort recovery of eco-
nomic losses should apply only when there is privity of con-
tract. Otherwise, the injured party will be without a remedy.

The Court rejected that argument stating that the plain-
tiffs found themselves without a remedy because their “actu-
al cause of action was based on their contractual relationship
with Messinger. Messinger, in turn, had a cause of action
against Eastern Flame. For reasons not apparent in the
record, appellants allowed their claims against Messinger to
be non prossed….” Id. at 635.

Also, as previously discussed, the Pennsylvania appellate
court case law adopting the economic loss doctrine is based
on the rationale of the United States Supreme Court in its
East River opinion. In East River, the plaintiff had not con-
tracted with the manufacturer.

C.
Teledyne contends that the economic loss doctrine does

not apply because there was damage to other property. I
agree with Teledyne that case law permits tort claims to be
raised as to damages to other property.7

The United States Supreme Court addressed the issue of
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the applicability of the economic loss doctrine to other prop-
erty in Saratoga Fishing Co. v. J.M. Martinac & Co., 117 S.Ct.
1783 (1997). In that case, the purchaser of a fishing vessel
added extra equipment to the vessel. The vessel caught fire
and sank because of a defective hydraulic system which was
in place at the time of the purchase. The owner of the vessel
sued the designer of the hydraulic system and the builder of
the vessel. They argued that the economic loss doctrine
barred the plaintiffs’ tort claims.

The United States Supreme Court concluded that for pur-
poses of applying the economic loss doctrine, the “product”
was the fishing vessel and the “other property” was the
equipment added on to the vessel. Id. at 1789. Therefore, the
plaintiff was not barred from recovering for damages to the
added-on property. Also see 2-J Corp. v. Tice, 126 F.3d 539
(3d Cir. 1997) (inventory stored within a collapsed ware-
house was other property).

While tort claims may be raised for losses caused by dam-
age to other property, for the reasons set forth in my opinion
in Buck v. Ford Motor Co., supra, I do not find merit to
Teledyne’s argument that the economic loss doctrine does
not apply to all damage claims if any “other” property is
damaged. Also see 2-J Corporation v. Tice, supra, 126 F.3d at
542-43, where the Court stated that it must distinguish
between damage to “the product” which is barred by the
economic loss doctrine and damage to “other property” for
which tort recovery remains available.

Assuming that Teledyne can recover for damage to other
property, damage to other property was not the reason for the
recall. The product which Teledyne purchased was the prod-
uct supplied by Louisville, i.e., crankshaft forgings made
from Universal steel which had been processed by Green
River. This product itself is the reason for the recall. See East

River, supra; Sea-Land Service, Inc. v. General Electric Co.,

134 F.3d 149 (3d Cir. 1998). Consequently, except for its fraud-
ulent misrepresentation claim, Teledyne cannot recover in
tort for the lost profits caused by the recall.

This ruling is consistent with the ruling of Judge
Sheppard of the Philadelphia Common Pleas Court in the
Philadelphia litigation, Teledyne Technologies, Inc. v.

Freedom Forge Corp., 2002 WL 748898 (C.P. Phila. 2002):
“these recall damages–the recall itself, the testing, the
replacement costs of the crankshaft itself, the damages to
reputation–are all economic in nature, and may not be recov-
ered in tort.” Id. at 17.8 Also see Waterware Corp. v. Ametec,

51 D.&C.4th 201 (C.P. Phila. 2001) (Herron, J.), where the
plaintiff purchased sensors which would monitor equipment
for sewer maintenance. The sensors were defective. Judge
Herron ruled that under the economic loss doctrine the
plaintiff could not pursue a negligent misrepresentation
claim to recover the damages incurred from the defective
sensors, consequential costs associated with replacing the
sensors, and loss of goodwill and harm to reputation. Id. at
212. However, the economic loss doctrine did not bar the
plaintiff ’s recovery of the cost of replacing other component
parts of the sewer system that were damaged on account of
the defective sensors. Id. at 213.9

D.
Teledyne contends that the economic loss doctrine does not

apply to fraudulent misrepresentation causes of action. I agree.
No Pennsylvania appellate courts have addressed this

issue and the law of other jurisdictions is divided. Some
jurisdictions apply the economic loss doctrine to fraudulent
misrepresentations based on the rationale that contract law
should govern the parties’ relationship. Some jurisdictions
do not apply the economic loss doctrine to any fraudulent
misrepresentation claim because contract law should not
govern intentional misconduct. Other jurisdictions (see

cases cited in Werwinski v. Ford Motor Co., 286 F.3d 661, 679
(3d Cir. 2002)) apply the economic loss doctrine except
where the fraud claims arise independently of the underly-
ing contract. See cases cited in Cunningham v. PFL Life

Insurance Co., 42 F.Supp.2d 872, 887 (N.D. Iowa 1999); R.
Joseph Barton, Note, Drowning in a Sea of Contract:

Application of the Economic Loss Rule to Fraud and

Negligent Misrepresentation Claims, 41 Wm. & Mary L. Rev.
1789 (2000).

In the Philadelphia litigation, Teledyne, supra, 2002 WL
748898 at 11, Judge Sheppard ruled that if Pennsylvania law
was to apply, the economic loss doctrine would not bar the
plaintiffs’ intentional misrepresentation claim. He based his
ruling on the opinion of Judge Herron in First Republic Bank

v. Brand, 50 D.&C.4th 329 (C.P. Phila. 2000). In First

Republic Bank, Judge Herron found to be persuasive the
rationale supporting the decisions declining to apply the eco-
nomic loss doctrine to fraudulent misrepresentation claims
set forth in Stoughton Trailers, Inc. v. Henkel Corp., 965
F.Supp. 1227, 1236 (W.D. Wis. 1997):10

Although it makes sense to allow parties to allocate
the risk of mistakes or accidents that lead to eco-
nomic losses, it does not make sense to extend the
doctrine to intentional acts taken by one party to
subvert the purposes of a contract. Although theo-
retically parties could include contractual provi-
sions discussing the allocation of responsibility
when one party intentionally lies or misleads the
other, it would not be conducive to amicable com-
mercial relations to require parties to include such
clauses in contracts. Expressing such a basic lack
of trust in the other party would be likely to sour a
deal from the start.

A party to a contract cannot rationally calculate the
possibility that the other party will deliberately
misrepresent terms critical to that contract. Public
policy is better served by leaving the possibility of
an intentional tort suit hanging over the head of a
party considering outright fraud.

I am following Judge Herron’s ruling. The economic loss
doctrine balances the interests of sellers of goods and serv-
ices and the recipients of the goods and services in favor of
the sellers by permitting the sellers to control their expo-
sure. There is no reason why the interests should be bal-
anced in the same fashion where the seller is a tort-feasor
who deliberately caused an innocent buyer to sustain dam-
ages.11 Also, if tort law does not apply, punitive damages
cannot be awarded where the conduct is egregious.
(Pennsylvania does not recognize a bad faith breach of con-
tract cause of action. Standard Pipeline Coating Co., Inc. v.

Solomon & Teslovich, Inc., 496 A.2d 840 (Pa.Super. 1985).)
Universal contends that Teledyne’s fraudulent misrepre-

sentation claim should be dismissed because there is no evi-
dence to support a finding that any representation of
Universal influenced Teledyne’s decision to accept
Louisville’s crankshaft forgings containing Universal steel
or to support a finding that Universal intended or had reason
to expect that its representations to Green River would be
relied on by Teledyne.

To establish a fraudulent misrepresentation claim, a
plaintiff must prove by clear and convincing evidence the
following six elements: (1) a representation; (2) which is
material to the transaction at hand; (3) made falsely, with
knowledge of its falsity or recklessness as to whether it is
true or false; (4) with the intent of misleading another into
relying on it; (5) justifiable reliance on the misrepresenta-
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tion; and (6) resulting injury proximately caused by the
reliance. Bortz v. Noon, 729 A.2d 555, 560 (Pa. 1999).

Teledyne’s misrepresentation claim is based on (1)
Universal not telling Green River about possible defects in
its steel; (2) Universal’s express certification that the steel
produced conformed to AMS 6414 (i.e., a certification that it
was supplying premium aircraft quality low alloy steel uni-
form in quality and condition, sound, and free from foreign
materials and imperfections detrimental to the usage of the
product) when Universal knew that there were problems
with its steel involving radial segregation; and (3)
Universal’s statement that it had a quality assurance pro-
gram as represented in its quality manual when no such pro-
gram existed. The evidence may support a finding that
Universal was aware of its steel’s intended use and the
potential recipients because the product specifications sub-
mitted to Universal by Green River incorporated specifica-
tions from several aircraft manufacturers, including
Teledyne. The evidence may also support a finding that
Teledyne was part of the class of persons that Universal had
reason to expect its alleged misrepresentations would reach,
and a finding that the certifications of the other entities in
the supply chain, upon which Teledyne relied, were made in
reliance on Universal’s misrepresentations and omissions.12

WARRANTY CLAIMS
I next consider Universal’s contention that the evidence

will not support claims for breach of the implied warranty of
merchantability and breach of the implied warranty of fit-
ness for a particular purpose.

Universal contends that the warranty claims are barred
because the product reached the user with substantial
changes. However, there is no case law which supports this
position that a breach of an implied warranty claim requires
a showing that the product reached the plaintiff without sub-
stantial change in the condition in which it was sold. The
controlling issues are whether the product was defective at
the time it was sold to Green River and whether this defect
caused Teledyne’s damages.13

Furthermore, there is no justification for such a rule. The
law should not treat a steel manufacturer supplying steel
that the manufacturer knows will be used in the airline
industry, after being substantially altered through cutting
and heating to give the steel added strength, in a different
fashion from a steel manufacturer who supplies a finished
product to a manufacturer of aircraft engines. In both
instances, the buyer should be permitted to pursue breach of
warranty claims upon a showing that defects existed at the
time the product left the steel company that caused the dam-
ages which the buyer seeks to recover.

See Davis v. Berwind Corp., 690 A.2d 186, 190 (Pa. 1997),
where the Pennsylvania Supreme Court said that to recover
under §402A a plaintiff must establish only that:

the product was defective, that the defect was a
proximate cause of the plaintiff ’s injuries, and that
the defect causing the injury existed at the time the
product left the seller’s hands.14

Also see Eck v. Powermatic Houdaille, 527 A.2d 1012, 1020
(Pa.Super. 1987) (“where a product is defective at the time it
is delivered to the user or consumer, the manufacturer will
be relieved of liability only if the product was substantially
altered after it left the manufactures’ control, and the modi-
fications made to the product were a superseding cause of
the user’s injury”).

In Pennsylvania, privity of contract is not required for
recovery for breaches of the UCC implied warranties.
Moscatiello v. Pittsburgh Contractors Equipment Co., 595

A.2d 1198, 1203-04 (Pa.Super. 1991) (Pennsylvania law is
clear that for recovery of breach of implied warranties a
party need not prove privity of contract–this ruling applies to
all types of damages sought, including economic loss).15

Universal contends that even though the privity require-
ment has been abolished, Teledyne cannot pursue its breach
of warranty claims against Universal because Teledyne’s
agreement with its seller (Louisville Forge) contained a war-
ranty disclaimer which excluded the implied warranties of
merchantability and fitness for a particular purpose.16

Universal’s argument appears to be that if the court extends
the implied warranties which Universal did not disclaim to
Teledyne, Teledyne will be receiving more than it bargained
for. There is no Pennsylvania case law supporting that posi-
tion. (This argument was accepted in Moore v. Coachmen

Industries, Inc., 499 S.E.2d 772 (N.C. Ct. App. 1998).)
Furthermore, there is no apparent reason why the ultimate
purchaser cannot waive the protections of the implied war-
ranties as to a seller in the middle of the chain, knowing that
it is protected by the manufacturer’s implied warranties. For
example, in automobile transactions the buyer looks to the
manufacturer and not the dealer.

In Clark v. DeLaval, 639 F.2d 1320 (5th Cir. 1981), the
manufacturer sold its product to a farm store which sold the
product to the plaintiff. The plaintiff brought a breach of the
implied warranty of merchantability claim against the man-
ufacturer. The contract between the plaintiff and the farm
store disclaimed all implied warranties on the part of the
farm store. However, the contract did not disclaim any other
implied warranties on the part of the manufacturer. Also, the
contract between the farm store and the manufacturer did
not disclaim any implied warranties.

The Court rejected the manufacturer’s argument that it
may rely on the disclaimers in the contract between the farm
store and the owner. The Court offered the following ration-
ale for its decision, which I find to be persuasive:

This conclusion is further supported by a consider-
ation of the policy underlying §2.316, which,
through its requirement that any disclaimer lan-
guage be clear and conspicuous, seeks to protect a
buyer from surprise caused by unexpected and
unbargained-for language of disclaimer. Tex.Bus.&
Comm.Code Ann. §2.316, Comment 1 (Vernon
1968). A disclaimer is “conspicuous” “when it is so
written that a reasonable person against whom it is
to operate ought to have noticed it.” Tex.Bus.&
Comm.Code Ann. §1-201(10) (Vernon 1968). A
retailer’s disclaimer for his own benefit would not,
and ought not be deemed to, give a reasonable per-
son (buyer) notice that the manufacturer was also
disclaiming any implied warranties. To the con-
trary, a manufacturer’s attempted use of a retail-
er’s disclaimer to insulate himself from liability
might very well surprise a remote buyer. Id. at
1323-4.

II.
TELEDYNE’S MOTION FOR

PARTIAL SUMMARY JUDGMENT

Teledyne contends that it is entitled to a judgment finding
that it has established breaches of the implied warranties of
fitness for a particular purpose and merchantability.

Teledyne contends that Universal has admitted that it
cannot deny that Heat G1806 contained unacceptable levels
of radial segregation at the time it was sold to Green River.
However, Universal does not have the burden of proving that
Heat G1806 was not defective at the time of the sale. It is
Teledyne’s burden to show that there were unacceptable lev-
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els of radial segregation in Heat G1806. Testimony of
Universal’s witnesses that they cannot be sure that unac-
ceptable levels of radial segregation did not exist in Heat
G1806 does not prove that there were unacceptable levels.

Teledyne also contends that it is entitled to a judgment
finding a breach of the implied warranty of merchantability
because Universal admits that it furnished certifications to
Green River which warranted that the steel was produced
under a quality assurance system as documented in a
Universal manual when Universal did not have in place any
of the practices and procedures described in the manual.17

The implied warranties of the Uniform Commercial Code
cover only the quality of product–they do not include a
requirement that the seller meet specified quality control
standards for assuring quality. In other words, a breach of an
implied warranty claim focuses on the characteristics of the
goods sold–and not on the conduct of the manufacturer.

Under the Uniform Commercial Code (13 Pa.C.S.
§2314(b)), goods are merchantable if they:

(1) pass without objection in the trade under the
contract description;

(2) in the case of fungible goods, are of fair average
quality within the description;

(3) are fit for the ordinary purposes for which such
goods are used;

(4) run, within the variations permitted by the
agreement, of even kind, quality and quantity with-
in each unit and among all units involved;

(5) are adequately contained, packaged, and
labeled as the agreement may require; and

(6) conform to the promises or affirmations of fact
made on the container or label if any.

Teledyne appears to rely on subsections 5 and 6. Subsection
5 covers only whether the containers, packaging, and labels
meet the requirements of an agreement. In the present case,
there is no agreement; nor are there any problems with how
the product was contained, packaged, or labeled.

Subsection 6 does not apply because in this case there are
no promises or affirmations of fact on any container or label.

ORDER OF COURT
On this 8th day of November, 2006, it is ORDERED that:
(1) plaintiffs’ motion for partial summary judgment is

denied;
(2) defendants’ motion for summary judgment is partial-

ly granted and partially denied: Counts I (negligence), II
(strict liability); and VI (negligent misrepresentation) are
dismissed except for claims involving damage to “other”
property and the motion is otherwise denied; and

(3) pretrial conference will be held on November 30, 2006
at noon.

BY THE COURT:
/s/Wettick, A.J.

1 If I were viewing the evidence in a manner most favorable
to Universal, I would be describing a different fact situation.

2 A heat of steel is a term of art for a production run of steel.
A heat contains eight ingots with each ingot weighing
approximately 12,000 pounds.

3 The VAR process, if properly performed, will increase the
strength of the steel so as to meet industry specifications.

4 In this litigation, Teledyne is seeking more than $60 million
for damages attributable to lost profits associated with lost
aftermarket engine orders and sales, lost spare parts sales, and

loss of business enterprise value. See August 5, 2005 Report of
Wayne D. Geisser, Plaintiffs’ Pretrial Statement, Vol. II.

5 Universal states that the evidence shows that Teledyne ini-
tially concluded that difficulties with the crankshafts were
the result of Louisville’s overheating the forges. However, it
lost interest in pursuing this theory because of the contrac-
tual warranty disclaimer.

6 Universal states that at the time Teledyne filed this law-
suit in Allegheny County, Teledyne was raising the same
theory against Universal that it had raised against
Standard–a boron nitride theory. This was also the theory
reported to the FAA.

6A Bilt-Rite does not alter the Pennsylvania case law that
economic damages cannot be recovered for negligence
claims that are not based on negligent misrepresentations.
Pennsylvania State Employees Credit Union v. Fifth Third

Bank, 398 F.Supp.2d 317, 328 (M.D. Pa. 2005); Samuel Grossi

& Sons, Inc. v. United States Fidelity & Guaranty Corp., 2005
WL 1522043*6n.2 (Pa. Common Pleas Phila. 2005).

7 The case law as to what constitutes “other” property is
unsettled. See cases discussed in my opinion in Buck v. Ford

Motor Co., 147 P.L.J. 83 (1999). Also consider Grams v. Milk

Products, Inc., 699 N.W.2d 167 (Wis. 2005), where the major-
ity ruled that the other property exception to the economic
loss doctrine did not apply (1) to damage caused by a defec-
tive component of an integrated system, to either the system
as a whole or other system components, and (2) whenever
the risk of damage to the other property was anticipated.
Also see New York Electric & Gas Corp. v. Westinghouse

Electric Corp., 564 A.2d 919 (Pa.Super. 1989) (there is no
damage to other property if a defect in one component dam-
ages part of an integrated package).

8 He did rule that Teledyne may pursue its recall costs in
warranty against Standard. Id. Also see King v. Hilton-Davis,

855 F.2d 1047, 1054 (3d Cir. 1988).

9 Thus, in Waterware, Judge Herron permitted the buyer to
recover money paid to repair property owned by third par-
ties damaged by the defendant’s product. Id. at 216. Also see
Teledyne Technologies v. Freedom Forge, supra, 16 n.22.
There is no reason why the buyer cannot recover these actu-
al losses which it incurred and were caused by the defen-
dant’s defective product.

10 As Judge Herron recognized in First Republic Bank, 50
D.&C.4th at 344 n.15, subsequent case law of the Seventh
Circuit predicting Wisconsin law determined that Wisconsin
would not allow an intentional misrepresentation claim seek-
ing to recover economic damages. See, Cooper Power

Systems, Inc. v. Union Carbide Chemicals & Plastics Co., 123
F.3d 675, 682 (7th Cir. 1997). But see Kaloti Enterprises, Inc.

v. Kellogg Sales Co., 699 N.W.2d 205, 216-19 (Wis. 2005) (nar-
row fraud in the inducement exception to economic loss doc-
trine adopted).

11 The strongest argument in favor of applying the econom-
ic loss doctrine to fraudulent misrepresentation claims is the
possibility of juror error (i.e., an innocent seller being
“wrongfully convicted”). The safeguard furnished by
Pennsylvania law is a heightened burden of proof (clear and
convincing evidence).

12 In Teledyne, Judge Sheppard denied Standard’s motion
for summary judgment based on intentional misrepresenta-
tions because the evidence raised disputed issues of materi-
al facts. 2002 WL 748898 at 19.

13 Comment 13 to 13 Pa.C.S. §2314 states: “In [a breach of
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warranty] action an affirmative showing by the seller that
the loss resulted from some action or event following his own
delivery of the goods can operate as a defense.”

14 In Phillips v. Cricket Lighters, 841 A.2d 1000, 1007 (Pa. 2003),
the Pennsylvania Supreme Court questioned only the portion of
the Davis decision discussing whether the manufacturer may
be strictly liable even though it manufactured a safe product.

15 The present case does not present the issue of whether
breach of implied warranty claims could be pursued against
Universal if Universal and the party to whom it sold the steel
(Green River) had executed a contract which disclaimed the
implied warranties of merchantability and fitness. See King

v. Hilton-Davis, 855 F.2d 1047, 1053 n.5 (3d Cir. 1988), where
the Court said that states which have dispensed with the
requirement of privity have permitted the manufacturer to
limit its warranty by a conspicuous provision in the litera-
ture included with the product or by contracting with the
dealer to include an express reference to the manufacturer’s
warranty limitations.

16 Paragraph 7 of the Agreement provides that Louisville
expressly warrants that all work and material will conform
to Teledyne’s specifications and be free from defect in mate-
rials and workmanship as of the date of delivery. Paragraph
25 is a disclaimer of any warranties, implied or express,
except as set forth in paragraph 7. Paragraph 26 requires all
claims respecting the condition of the goods and compliance
with specifications be made within the later of 90 days after
machining of the goods or one year after shipment.
Universal’s Appendix, Ex. 9.

17 While this certification may be an express warranty, there
is no privity of contract between Universal and Teledyne and
Teledyne has raised only breaches of the UCC’s implied war-
ranties for which privity is not a requirement. See Goodman

v. PPG Industries, Inc., 849 A.2d 1239 (2004), for a discus-
sion of the limited instances where a customer who did not
purchase the product from the manufacturer may enforce an
express warranty furnished by the manufacturer to the enti-
ty from which the customer purchased the product.

Nationwide Mutual Insurance Company v.
Anthony Yungwirth

Uninsured Motorist Benefits—Policy Exclusion

A provision in an automobile insurance policy which
excluded uninsured motorist benefits for any vehicle
designed for use mainly off public roads, except while on
public roads, is not void as contrary to the provisions of the
Motor Vehicle Financial Responsibility Law.

(Robert A. Crisanti)

Peter B. Skeel for Plaintiff.
Edward Flynn for Defendant.

No. GD-05-030457. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
O’Brien, J., October 10, 2006—Plaintiff has appealed the

denial of its Motion for Post-Trial Relief and the entry of final
judgment. Upon further review of the record and the relevant
statutory and case law, I believe, for reasons that follow, that
I erred in finding for defendant at trial and post trial.

I. PROCEDURAL HISTORY
Plaintiff filed a Declaratory Judgment action, seeking to

have the Court find that defendant was not entitled to unin-
sured motorist (UM) benefits under two policies of insur-
ance that plaintiff had issued to defendant and/or his father.
Defendant filed a Counterclaim, requesting the Court to find
that he was entitled to UM benefits under the policies. The
case was submitted to me on stipulated facts. On April 4,
2006, I found for defendant on his counterclaim for declara-
tory judgment and against plaintiff on its claim for declara-
tory judgment.1 Plaintiff filed a Motion for Post-Trial Relief
on April 6, 2006, which was denied on June 20, 2006.
Defendant praeciped for final judgment on June 27, 2006. On
July 3, 2006, plaintiff appealed to the Superior Court.

II. FACTS
The stipulated facts are as follows. On May 11, 2002,

defendant was a passenger in an all-terrain vehicle (ATV)
owned and operated by Michael Tomasic. Tomasic drove his
vehicle off-road to a party being held in the woods. Both
Tomasic and defendant consumed alcoholic beverages at the
party. Upon leaving the party, Tomasic lost control of his
ATV, causing injuries to defendant when he was ejected from
the rear of the vehicle.

At the time of the accident, the ATV was not being oper-
ated on a public road, although it was both prior to and after
the accident. The ATV was not insured. Defendant resided in
his father’s household and was insured under two automo-
bile insurance policies issued by plaintiff Policy 54-37-D-
303-011 was issued to both father and son and covered a 2001
Toyota Echo. Policy 54-37-A-853-452 was issued to father
and covered a 1998 Lincoln Town Car and a 2000 Toyota
Corolla. These policies contained UM coverage.

Each policy had an identical provision that excluded cer-
tain vehicles from the definition of “uninsured motor vehi-
cle.” One of the exclusions was “[a]ny equipment or vehicle
designed for use mainly off public roads except while on
public roads.” Based on this exclusion, plaintiff denied UM
coverage to defendant.

My non-jury decision was as follows:

1. The all-terrain vehicle upon which Anthony
Yungwirth was riding as a passenger at the time of the
incident that occurred on May 11, 2002, is an “unin-
sured motor vehicle” as defined by Section 1702 of
Pennsylvania’s Motor Vehicle Financial Responsibility
Law (“MVFRL”), 75 Pa.C.S. §§1701 et seq.

2. The Uninsured Motorist Coverage provisions of
Section 1731 of the MVFRL are applicable to the
all-terrain vehicle upon which Anthony Yungwirth
was riding as a passenger at the time of the inci-
dent that occurred on May 11, 2002.

3. To the extent that the policy definitions con-
tained in Policy Nos. 54-37-D-303-011 and 54-37-A-
853-452, issued by Nationwide Mutual Insurance
Company, and under which policies Anthony
Yungwirth is an insured, exclude from the defini-
tion of “uninsured motor vehicle” the all-terrain
vehicle upon which Anthony Yungwirth was riding
as a passenger at the time of the incident that
occurred on May 11, 2002, such policy definitions
are void and unenforceable as contrary to the pro-
visions of the MVFRL.

4. Anthony Yungwirth is entitled to uninsured
motorist coverage under Policy Nos. 54-37-D-303-
011 and 54-37-A-853-452 issued by Nationwide
Mutual Insurance Company.

5. The Court finds in favor of Anthony Yungwirth
on his counterclaim for declaratory judgment and
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against Nationwide Mutual Insurance Company on
its claim for declaratory judgment.

III. DISCUSSION
The resolution of this case requires an examination of the

interplay between Pennsylvania’s Motor Vehicle Financial
Responsibility Law (MVFRL) and the Snowmobile and All-
Terrain Vehicle Law (SATVL). The issue presented is whether
the policies issued by plaintiff lawfully excluded “any equip-
ment or vehicle designed for use mainly off public roads except
while on public roads” from the definition of “uninsured motor
vehicle,” i.e., whether such exclusion conflicts with the defini-
tion of “uninsured motor vehicle” in the MVFRL.

The MVFRL, 75 Pa.C.S.A. §1701 et seq., was adopted
October 1, 1984, and repealed the prior No-Fault Act.
Enactment of the MVFRL reflected a legislative concern for
the spiraling consumer cost of automobile insurance and the
resultant increase in the number of uninsured motorists driv-
ing on public highways. See Burstein v. Prudential Property

and Casualty Insurance Company, 809 A.2d 204 (Pa. 2002).
Under §1702, “financial responsibility” is defined as the
“ability to respond in damages for liability on account of acci-
dents arising out of the maintenance or use of a motor vehi-

cle…because of injury to one person….” (Emphasis added).

The term “motor vehicle” is not defined in the MVFRL.2
“Private passenger motor vehicle,” however, is defined as

A four-wheel motor vehicle except recreational

vehicles not intended for highway use, which is
insured by a natural person and: (1) is a passenger
car neither used as a public conveyance nor rented
to others; or (2) has a gross weight not exceeding
9,000 pounds and is not used for commercial pur-
poses other than farming.

75 Pa.C.S.A. §1702 (emphasis added). Under this definition,
an ATV is clearly not a “private passenger motor vehicle.”
Aside from §1702, the term “private passenger motor vehi-
cle” is used in only three other sections of the MVFRL:
§1705, Election of Tort Options; §1791.l, Disclosure of
Premium Charges and Tort Options; and §1799.7, Rates. It is
not used in defining “uninsured motor vehicle.”

“Uninsured motor vehicle,” as defined in §1702 of the
MVFRL, includes “[a] motor vehicle for which there is no
liability insurance or self-insurance at the time of the acci-
dent….” Uninsured motorist coverage provides protection to
persons who suffer injury arising out of the use or mainte-
nance of a motor vehicle and are legally entitled to recover
damages therefor from the owner or operator of the unin-
sured motor vehicle. See 75 Pa.C.S.A. §1731(b). It is manda-
tory that all motor vehicle liability insurance policies deliv-
ered or issued for delivery in Pennsylvania, with respect to
any vehicle registered in the state, offer UM and UIM cover-
age. Id. at §1731(a) (emphasis added). The only motor vehi-
cles specifically exempted from coverage under the MVFRL
are those owned by the United States. Id. at §1703.

“Recreational vehicles not intended for highway use” are
specifically excluded from eligibility for medical benefits
and first party benefits under the MVFRL. See 75 Pa.C.S.A.
§§1711, 1712, respectively. Such vehicles are not excluded
from UM and UIM coverage. See 75 Pa.C.S.A. §1731.

Pursuant to §7711.1 (a) of the SATVL, an ATV is required
to be registered with the Department of Conservation and
Natural Resources unless it falls within one of the exceptions
enumerated in subsection(f). The only possible exception
applicable in the instant case is subsection(f)(3), which
exempts an ATV if it is “operated on land owned or leased by
the owner or operator of the…ATV and it is not operated

elsewhere within the Commonwealth.” (Emphasis added). In

the instant case the ATV was not being operated on land
owned or leased by the owner or operator of the ATV. It was
being operated, albeit unlawfully, on public roads. Although
the accident did not occur on the highway, the ATV was on
the highway both prior to and after the accident. It was,
therefore, not exempt from registration under the SATVL. Is
this registration sufficient for purposes of UM/UIM cover-
age under the MVFRL?

In Pelter, supra, licensee was operating an unregistered,
uninsured ATV and was attempting to cross the road when
he was struck by a car. PENNDOT suspended his license for
operating a motor vehicle of the type required to be regis-
tered without financial responsibility. The Commonwealth
Court held 1) that registration under the SATVL was not the
type of registration contemplated by §1786 (a) of the
MVFRL, which carries with it the requirement of coverage
by financial responsibility, and 2) that registration under the
SATVL does not confer authority to operate an ATV on the
highway. The Court also found that crossing the highway or
street was not an action the legislature intended to fall with-
in the meaning of “operating” a motor vehicle upon the high-
way. Pelter involved the issue of whether an ATV was
required to have insurance and did not consider whether an
ATV was an “uninsured motor vehicle.”

In Commonwealth, Department of Transportation v. Lear,

616 A.2d 185 (Pa.Cmwlth. 1992), the Court held that once a dirt
bike was operated on the highway, it became a vehicle subject
to the registration requirements of §1301 of the Vehicle Code
and, consequently, a “motor vehicle” subject to the financial
responsibility requirements of §1786. Under Lear, when an
ATV is being operated on the highway, it is required to be reg-
istered under §1301 and subject to financial responsibility.
Does an ATV lose this status as soon as it leaves the highway?

In Penn Dot v. Eller, 2 Pa. D. & C. 4th 161 (1989), defen-
dant, while operating an ATV on private property, slid on
gravel, entered a public road and collided with a motorcycle.
At the time of the accident, the ATV was neither registered
nor insured. Defendant’s license was suspended for failing to
maintain financial responsibility. The Court denied defen-
dant’s license suspension appeal, reasoning that the terms of
the SATVL must be construed as part of the entire Code. The
Court ruled that although there is specific language exclud-
ing ATVs from the provisions of certain subsections, it would
not read in exclusions where such exclusionary language did
not appear. The ATV was therefore found to be a motor vehi-
cle subject to financial responsibility.

In Penn Dot v. Morris, 11 Pa. D. & C. 4th 204 (1991),
defendant had crossed the road with his ATV and was
stopped at the side of the road when a state patrol car turned
the corner and collided with the ATV. Defendant was cited
for operating an unregistered vehicle upon a public highway
in violation of §7721(a), and his license was suspended for
failure to produce proof of financial responsibility. The Court
found that “the legislative intent of §7721 would not require
registration of an otherwise exempt vehicle from the
requirements to be registered for the brief period of travers-
ing a public road in which the operator would then utilize the
vehicle again in a manner that is exempt.” Id. at 209. Since
the ATV was normally exempt from registration and was
merely standing on the side of the roadway with its motor
off, the Court found it was not required to be insured.

The general rule is that negligence in the use or operation
of an ATV is attributable to the owner. See 75 Pa.C.S.A.
§7729(a). Thus the instant defendant would meet the
requirement for the recovery of UM benefits that he legally
be entitled to recover damages from the owner or operator of
an uninsured motor vehicle. Pursuant to §7730 (a), an ATV
that is required to be registered under the SATVL shall have
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“liability insurance” coverage. Here, the ATV lacked insur-
ance. It would, therefore, fall within the definition of “unin-
sured motor vehicle,” i.e., a motor vehicle for which there is
no “liability insurance,” if an ATV is a motor vehicle
required to be registered.

The Vehicle Code essentially defines “motor vehicle” as a
self-propelled vehicle. A motor vehicle is not permitted to be
driven upon the highway unless it is registered. See 75
Pa.C.S.A. §1301(a). An ATV does not fall within any category
of vehicle exempt from registration. Id. at §1302. As noted
above, the cases dealing with whether an ATV is required to
be registered and subject to financial responsibility have
been determined by whether the ATV was operated on a
public roadway.

Plaintiff cites Herr v. Grier & Pennland Insurance

Company, 671 A.2d 224 (Pa.Super. 1995), for the proposition
that the MVFRL does not require UM coverage for ATVs. In
Herr, the Court denied UM benefits to a passenger who sus-
tained injuries while riding in a golf cart on a golf course. A
golf cart, however, is specifically excluded from the registra-
tion requirement of §1301. See 75 Pa.C.S.A. §1302 (3).
Furthermore, the accident was found not to be an “auto acci-
dent” as defined in the policy at issue.

Neither side in the instant case has cited a case where a
Pennsylvania court has held that an ATV falls within or with-
out the definition of “uninsured motor vehicle” or that deals
with the legality of excluding an ATV from UM coverage
under an automobile insurance policy. Courts in other juris-
dictions have applied an exclusion similar to the one con-
tained in the instant policies without the issue of the validity
of the exclusion being raised. In those cases, the issue was
whether the vehicle was on a public road. The exclusion was
applied in the following cases: Cannon v. State Farm Mutual

Automobile Insurance Company, 590 So.2d 191 (Ala. 1991)
(ATV was crossing, not driving on the road); Bloomquist v.

NWNL General Insurance Company, 421 N.W.2d 416 (Minn.
1988) (Plaintiff was hit by an ATV while sleeping in a tent on
the beach); Gittigs v. American Family Insurance Company,

888 P.2d 1363 (Ariz. 1995) (Decedent was driving an ATV on
a right-of-way and struck a utility pole).

Cases in other jurisdictions have dealt with whether an
ATV is excluded from UM coverage. In Corbett v. Smith, 507
S.E.2d 303 (N.C. 1998), plaintiff was injured when defen-
dant’s vehicle overturned while plaintiff was riding on the
back.3 Defendant was not insured, but plaintiff had a policy
with State Farm that provided UM coverage. The policy
excluded “any vehicle…designed mainly for use off public
roads, while not on public roads” from the definition of
“uninsured motor vehicle.” In finding that the ATV was not
an “uninsured motor vehicle,” the Court relied on two
important factors not present in the instant case. First, a
statute specifically excluded from the definition of “unin-
sured motor vehicle” a “farm type tractor or equipment
designed for use principally off public roads, except while
actually upon public roads.” Second, the ATV could not have
passed inspection or been registered because it lacked rear
view mirrors, directional signals, a horn, and speedometer. It
was therefore was not a “motor vehicle” subject to compul-
sory insurance requirements.

In Norfolk and Dedham Mutual Fire Insurance Company

v. Wysocki, (two cases), 702 A.2d 638, 702 A.2d 675 (Conn.
1997), Wysocki was operating his ATV on a public road when
he collided with another ATV. Neither ATV was insured.
Wysocki made claims for UM coverage under his two insur-
ance policies. The policies defined “uninsured motor vehi-
cle” as a “land motor vehicle of any type” except for a vehi-
cle “designed mainly for use off public roads while not on
public roads.” Since the ATV was on a public road, it quali-

fied as an “uninsured motor vehicle.”
In Roberts v. Country Mutual Insurance Company, 596

N.E.2d 185 (Ill. 1992), minor plaintiff was injured while a pas-
senger on an uninsured ATV. His parents sought to recover
UM benefits under their policy. The policy excluded ATVs
from coverage because it defined “motor vehicle” as “a land
vehicle designed for use principally on public roads.” The
Court, however, addressed the issue of whether the policy
exclusion violated the Illinois Insurance Code. The Insurance
Code did not define “motor vehicle,” but case law incorporat-
ed into the code the definition of “motor vehicle” from the
Illinois Vehicle Code, which included ATVs. The Court noted
that if an ATV was not to be construed as a “motor vehicle”
for purposes of the uninsured motorist statute, the legislature
could have provided for an exclusion. The Court found that
the exclusion of an ATV from the uninsured motorist policy
violated the insurance code and was unenforceable.

Roberts was superseded by Insura Property and Casualty

Company v. Steele, 800 N.E.2d 91 (Ill. 2003), which held that
an exclusion from UIM coverage in a policy for vehicles
designed mainly for off-road use did not violate public poli-
cy. This resulted from an amendment to the UM/UIM statute
that was at issue in Roberts. The statute was changed to
define “uninsured motor vehicle” as a vehicle “designed for
use on public highways.” Although the Illinois Vehicle Code
broadly defined “motor vehicle,” it only required liability
insurance to cover those “motor vehicle[s] designed to be
used on a public highway.” It thus appears that other juris-
dictions have based their determination of whether an ATV
is an uninsured/underinsured motor vehicle on either the
statutory definition of “uninsured motor vehicle” or the
statutory definition of “motor vehicle.”

Defendant argues that plaintiff ’s definition of “uninsured
motor vehicle” impermissibly narrows the scope of UM cov-
erage mandated by the MVFRL, relying on Richmond v.

Prudential Property & Casualty Insurance Company, 856
A.2d 1260 (Pa.Super. 2004), appeal denied, 875 A.2d 1076
(TABLE)(Pa. 2005). In Richmond, however, the challenge
was essentially to Prudential’s definition of “insured.”
Prudential’s policy defined “insured” in terms of the use of a
“car,” and defined “car” to exclude motorcycles, as well as,
impliedly, several other types of motor vehicles. The defini-
tion of “insured” in §1702 of the MVFRL clearly covered
Richmond and §1731 provides that UM and UIM coverage
gives protection to persons who suffer injury arising out of
the use or maintenance of a “motor vehicle.” The Court found
that the limitation on coverage to “cars” in Prudential’s poli-
cy was invalid because it impermissibly narrowed and con-
flicted with the plain language of the MVFRL. In the instant
case, the definition of “insured” was not in issue.

In Kmonk-Sullivan v. State Farm Mutual Automobile

Insurance Company, 788 A.2d 955 (Pa. 2001), the issue was
whether the insurance policy’s exclusion of government
vehicles from the definition of “underinsured motor vehi-
cles” violated the MVFRL. The Court stated:

An exception expressly provided in a statute is a
strong indication that the legislature did not intend
to exclude unexpressed items…. As a matter of
statutory interpretation, although one is admon-
ished to listen attentively to what a statute says, one
must also listen attentively to what it does not say.

Id. at 962. The Court found that the exclusion could not stand
because it was more restrictive than the definition in the statute.4

In Prudential Property and Casualty Insurance Company

v. Ziatyk, 793 A.2d 965 (Pa.Super. 2002), a rental truck pas-
senger injured in an accident was found to be entitled to
UIM benefits under a policy issued to her husband, despite
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the fact that the policy excluded that type of truck from the
definition of “car” and the policy only provided UIM bene-
fits to a passenger in a “car.” Interestingly, the rental truck
would not be a “private passenger motor vehicle” under the
MVFRL because it was commercial with a load capacity over
one ton. These cases evidence a public policy against
restricting benefits in an automobile insurance policy in con-
travention of the MVFRL.

A lengthy discussion on determining public policy can be
found in Burstein v. Prudential Property and Casualty

Insurance Company, 809 A.2d 204 (Pa. 2002). Plaintiff-wife
had a vehicle provided to her by her employer, which she reg-
ularly drove for business and pleasure. Employer’s liability
insurance lacked UM/UIM coverage. Husband was driving
the vehicle when it was struck by a motorcycle. The Bursteins
had three other vehicles that were covered by a policy with
Prudential. They submitted a claim for UIM benefits which
Prudential denied because the policy specifically excluded
regularly used, non-owned cars. The Bursteins claimed this
exclusion was unenforceable because it violated public policy.
The Court held that the exclusion comported with public pol-
icy. In support of its decision, the Court quoted Eichelman v.

Nationwide Ins. Co., 711 A.2d 1006 (Pa. 1998):

Public policy is to be ascertained by reference to
the laws and legal precedents and not from gener-
al considerations of supposed public interest. As
the term “public policy” is vague, there must be
found definite indications in the law of the sover-
eignty to justify the invalidation of a contract as
contrary to public policy…. Only dominant public
policy would justify such action. In the absence of
a plain indication of that public policy through long
government practice or statutory enactments, or of
violations of obvious ethical or moral standards,
the Court should not assume to declare contracts…
contrary to public policy. The courts must be con-
tent to await legislative action.

Burstein, supra, at 207. The Court also noted that:
Moreover, the application of public policy concerns
in determining the validity of an insurance exclu-
sion is dependent upon the factual circumstances
presented in each case.

Id. at 207. The Court went on to note that the Legislature’s
concern for the increasing cost of automobile insurance and
the parallel aim of cost containment are easily gleaned from
the legislative history of the MVFRL, and that this is the
dominant and overarching public policy. The Court opined
that “it is arduous to invalidate an otherwise valid insurance
contract on account of that public policy.” Id. at 208. See also
State Farm Mutual Insurance Company v. Foster, 889 A.2d 78
(Pa. 2005); Stelea v. Nationwide Mutual Insurance Company,

830 A.2d 1028 (Pa.Super. 2003).
Thirty-one Pa. Code §63.2 (a) provides that “[t]he extent of

coverage which shall be offered as ‘Uninsured Motorists
Coverage’ shall be at least that coverage contained in the sam-
ple form in Exhibit C, which is the National standard form for
this insurance.” Exhibit C II (c) refers to the term “uninsured
automobile,” but does not define “automobile.” Excluded
from the term “uninsured automobile” is “a farm type tractor
or equipment designed for use principally off public roads,
except while actually upon public roads.” Id. at (c)(2)(v).

Schermer and Schermer, in 2 Auto Liability Ins. 4th §23:33
(2006), note that attempts to invalidate the exclusion of vehicles
mainly for use off public roads has not proved fruitful. A vehi-
cle designed for off-road use can qualify as an uninsured motor
vehicle if it was actually being operated on a public highway at
the time of the accident. The determinative factor is the type of

use to which it is put at the time of the event which causes the
injury. At 9 Couch on Insurance §123:29 (2006), it is stated that
UM coverage only applies when the accident occurs in a loca-
tion where the policy is intended to apply.

In the instant case, although Tomasic was operating the ATV
on public roads both prior to and after the accident, the accident
occurred off-road. While there is language in Lear to suggest
that once the ATV was operated on the highway it became a
vehicle subject to the registration requirement of §1301 and,
consequently, a motor vehicle subject to the financial responsi-
bility requirements of §1786, the vast majority of cases look to
the location of the ATV at the moment of the accident to deter-
mine if an injured party is entitled to UM/UIM benefits.

The Pennsylvania Legislature has not acted to clarify or
correct the inconsistencies, conflicts and confusion between
provisions in the MVFRL and the SATVL. Under the case
law, an ATV is a “motor vehicle” for purposes of §102 of the
Vehicle Code. Under §1702 of the MVFRL, an ATV would
seem to be an “uninsured motor vehicle” because it is a
motor vehicle for which there was no liability insurance at
the time of the accident. While the MVFRL specifically
excludes ATVs from eligibility for certain benefits, it does
not exclude ATVs from UM/UIM benefits. The injuries
defendant sustained resulted from the use of a motor vehicle
and he is entitled, under the SATVL, to legally recover dam-
ages from Tomasic. Case law has also held, however, that the
registration requirement under the SATVL is not the type of
registration contemplated by §1786 (a) of the MVFRL, which
carries the requirement of coverage by financial responsibil-
ity. The provisions of the MVFRL and the SATVL may be
argued both in support of and in denial of UM benefits to a
party injured by an ATV. It is, therefore, necessary to exam-
ine case law and public policy.

Cases involving ATV accidents, violations of the MVFRL
and/or UM/UIM benefits focus on the location of the ATV at
the time of the accident. In the instant case, since the acci-
dent occurred off-road, it appears that UM benefits would not
be available. This is arguably unfair because the ATV was
being operated on a public road both before and after the
accident and the mere twist of fate that the accident occurred
off-road dictates the denial of UM benefits to defendant. As
outlined above, however, an examination of the public policy
in the areas of UM/UIM benefits, off-road vehicles and acci-
dent location supports the restriction in plaintiff ’s policy.

IV. CONCLUSION
I should have found in favor of plaintiff on its claim for

declaratory judgment and against defendant on his counter-
claim for declaratory judgment. The exclusion of vehicles
designed for use mainly off public roads from the definition
of “uninsured motor vehicle,” except when they are operat-
ed on public roads, was not void as contrary to the provisions
of the MVFRL.

BY THE COURT:
/s/O’Brien, J.

1 The docket erroneously indicates that the Court’s decision
was dated April 30, 2006.

2 The term “motor vehicle” is defined in §102 of the Vehicle
Code. An ATV has been held to fall within the definition of a
“motor vehicle.” See Pelter v. Pennsylvania, Department of

Transportation, 663 A.2d 844 (Pa.Cmwlth. 1995); and Smith

v. Zarnick, 47 Pa. D. & C. 4th 353 (2000).

3 The case does not state where the ATV was at the time of
the accident.

4 It should be noted that the policy at issue in the instant case
also excludes government owned vehicles from UM coverage.
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Laura Reardon v. Allegheny College, et al.
Disciplinary Proceedings at Private College—Third-Party

Beneficiary—Defamation—Gist of the Action Doctrine

1. Preliminary objections to a complaint for breach of
contract filed by a student against a private college for
alleged violations of a disciplinary process will be granted
where said process comports with the fundamental elements
of due process.

2. Preliminary objections to a third-party beneficiary
complaint for breach of contract filed by a student against a
private college professor will be granted where the student
fails to cite any breach of that employment contract.

3. Preliminary objections to an action for defamation filed
by a student against a private college, a college professor,
and other students, will be granted where the statements
only communicate an opinion or where the statements fail to
disparage the plaintiff ’s integrity, reputation or character.

4. Preliminary objections to an action for negligence filed
by a student against a private college and a college professor
will be granted where the “gist of the action” doctrine pre-
cludes this type of claim where the duties allegedly breached
are firmly grounded in a contract.

(Robert A. Crisanti)

Timothy J. Codelka for Plaintiff.
Martha Hartle Munsch for Defendants.

No. GD-05-010205. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
Folino, J., October 4, 2006—The subject of this opinion is

this Court’s order of August 15, 2006, granting Defendants’
preliminary objections and dismissing Plaintiff ’s amended
complaint with prejudice.

I.
Plaintiff Laura Reardon (“Plaintiff”) was a student at

Allegheny College, majoring in music with a minor in biolo-
gy. In the Spring 2004 semester, Plaintiff was enrolled in an
investigative laboratory biology course taught by Defendant
Margaret Nelson (“Professor Nelson”). Defendants Megan
Reilly and Stacy Miller, along with Plaintiff, were assigned to
the same group, which was required to work together on a
presentation based on a lab experiment. Each member of the
group was required to work individually on a paper that dis-
cussed the results of the group’s experiments and findings.

On April 21, the day the final draft was due, Plaintiff
printed her paper and submitted it during class. Upon
reviewing the papers, Professor Nelson notified Plaintiff and
Defendant Reilly that their papers contained identical sec-
tions and that Professor Nelson suspected plagiarism, a vio-
lation of the College’s Honor Code. Professor Nelson appar-
ently suspected that Plaintiff, not Defendant Reilly, had
plagiarized, and sent emails to that effect to Mary Zoller, the
Honor Committee Chairperson.

Pursuant to the student handbook the “Compass,”
Plaintiff was entitled to a preliminary hearing before the
Honor Committee Hearing Panel, a hearing before the
College Judicial Board (“CJB”), and an appeal to the school
President. The preliminary hearing took place on September
1, 2004, (Am. Compl. ¶ 60), wherein the panel voted to refer
the matter to the CJB. A “lengthy hearing” before the CJB
took place on October 18, 2004. (Am. Compl. ¶ 71.) The CJB
found that Plaintiff had committed plagiarism. Plaintiff
appealed the decision to the President of the College on
October 22, 2004. This appeal was denied on November 5,

2004. (Am. Compl. ¶ 72.) As punishment, Plaintiff was given
a failing grade in the course, was stripped of Latin Honors,
was ordered on academic probation until graduation, and
was required to complete community service. Plaintiff ’s
conviction became part of her permanent student record.
(Am. Compl. ¶¶ 73-79.)

Plaintiff asserts that the CJB refused to give fair weight
to Plaintiff ’s evidence, which included a polygraph that
Plaintiff says indicates that she was truthful when she said
she did not commit plagiarism, as well as favorable testimo-
ny from Victoria Bushmire (the fourth student in the group)
and others. Plaintiff asserts that the CJB hearing was biased
and unfair, violating Plaintiff ’s right to a fair and impartial
hearing. Plaintiff ’s complaint includes counts for (1) breach
of contract against Allegheny College; (2) breach of contract
against Professor Nelson; (3) defamation against Allegheny
College and Professor Nelson; (4) defamation against
Defendants Reilly and Miller; (5) intentional infliction of
emotional distress as to each Defendant; and (6) negligence
as to Professor Nelson and Allegheny College.

On August 15, 2006, after hearing oral argument on
Defendants’ preliminary objections, I entered an order grant-
ing Defendants’ preliminary objections as to each count, and
dismissed Plaintiff ’s amended complaint with prejudice.

II.
Preliminary objections in the nature of a demurrer may

be sustained only where, when all well-pleaded material
facts set forth in the complaint and all inferences fairly
deducible therefrom are accepted as true, the plaintiff is not
entitled to relief. Small v. Horn, 554 Pa. 600, 608, 722 A.2d
664, 668 (1998). However, “unjustified inferences and con-
clusions of law may not be drawn from the face of the com-
plaint.” Remas v. Duquesne Light Co., 371 Pa.Super. 183,
185, 537 A.2d 881, 882 (1988). “[I]f there is any doubt, it
should be resolved by the overruling of the demurrer.” Hull

v. Rose, Schmidt, Hasley & DiSalle, P.C., 700 A.2d 996, 998-
99 (Pa.Super. Ct. 1997).

III.
Count 1 of Plaintiff ’s complaint asserts a claim for breach

of contract as to Allegheny College for failing to adhere to its
policies and procedures, which are set forth in the Compass.
Essentially, Plaintiff seeks to challenge the fairness of the
process afforded to her. Allegheny College demurs, arguing
that Plaintiff must demonstrate that the College failed to fol-
low its own procedures, and that the alleged facts are insuf-
ficient to demonstrate this.

“[T]he relation between the student and the college is
solely contractual in character.” Barker v. Trustees of Bryn

Mawr Coll., 278 Pa. 121, 122, 122 A. 220, 221 (1923).
“[S]tudents who are being disciplined are entitled only to
those procedural safeguards which the school specifically
provides.” Boehm v. Univ. of Pa. Sch. of Veterinary Med., 392
Pa.Super. 502, 510, 573 A.2d 575, 579 (1990). The
Pennsylvania Supreme Court has explained that disciplinary
proceedings at private colleges are not entitled to a restrict-
ed, deferential form of judicial review, Murphy v. Duquesne

Univ. of the Holy Ghost, 565 Pa. 571, 587-88, 777 A.2d 418,
427-28 (2001); rather, such cases will be approached in the
same manner as any other breach of contract case. Id. at 589,
777 A.2d at 428-29. Thus, where the contract between the
student and the college sets forth a procedure for making
and appealing disciplinary proceedings that does not con-
template a court’s review on the merits, the Courts will not
review the merits of the college’s decision. Id. at 587-88, 777
A.2d at 427. “[D]isciplinary acts by private colleges or uni-
versities will be upheld so long as the proceedings have been
fundamentally fair and the school has not deviated substan-
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tially from the procedures established by the school.”
Boehm, 392 Pa.Super. at 511, 573 A.2d at 580.

There does not appear to be any dispute between the par-
ties that the procedures outlined in the Compass governed
the adjudication of Plaintiff ’s plagiarism charge. After a
hearing panel conducted an investigation and hearing (Am.
Compl. ¶ 60), the Honor Committee determined that there
was a reasonable likelihood that a violation of the Honor Code
had occurred. The Honor Committee therefore referred the
alleged violation to the CJB. (Am. Compl. ¶ 67.) The CJB con-
ducted a lengthy hearing (Am. Compl. ¶ 71) at which Plaintiff
had the opportunity to participate fully, presenting evidence
of the results of her polygraph and testimony from numerous
witnesses (Am. Compl. ¶ 80). The CJB ultimately found the
Plaintiff guilty of plagiarizing work from Defendants Reilly
and Miller (Am. Compl. ¶ 71), and determined a punishment
(Am. Compl. ¶ 73-74.) Plaintiff appealed to the school
President, who denied her appeal. (Am. Compl. ¶ 72.) This is
the procedure set forth in the Compass. Moreover, the
Compass clearly establishes that “[t]he decision of the
President is final.” (Am. Compl. Ex. 1 at 103.)

Although Plaintiff makes numerous averments regarding
specific, technical alleged failures of the Honor Committee
and the CJB to comply with the Compass’s procedures,
Plaintiff does not deny that she received the fundamental
elements of due process, i.e., notice, an opportunity to be
heard on the substance of the case, and the right to an
appeal. The essence of Plaintiff ’s complaint is that the
Honor Committee, the CJB, and the President made the
wrong decision, failing to give sufficient weight to Plaintiff ’s
evidence. As the Defendants have pointed out, this is tanta-
mount to seeking a de novo review of the plagiarism hearing,
which the procedures in Compass clearly do not contem-
plate. See Wilson v. Allegheny College, A.D. No. 2003-978
(Crawford County Ct. Com. Pl. Dec. 10, 2005) (holding that
the procedures in Compass do not permit for the de novo lit-
igation of Allegheny College’s decision to suspend a student).
Accordingly, Count 1 of Plaintiff ’s amended complaint fails
to state a cause of action upon which relief may be granted,
and was properly dismissed.

IV.
Count 2 of Plaintiff ’s amended complaint asserts a claim

for breach of contract as to Professor Nelson. Plaintiff main-
tains that she is a third-party beneficiary of the employment
contract between Allegheny College and Professor Nelson.

This claim fails for two reasons. First, Plaintiff fails to
plead facts sufficient to establish that she is a third-party
beneficiary to the employment contract. Plaintiff ’s sole
averment to establish her status as a third-party beneficiary
reads as follows: “Plaintiff is a third-party beneficiary to the
contract between Defendant Nelson and Defendant
Allegheny College, since she is a student at the college and
since it is intended that she obtain a portion of her education
through the efforts of Defendant Nelson.” (Am. Compl. ¶
113.) In subparagraphs to paragraph 113, Plaintiff avers that
Allegheny College hired Professor Nelson to teach students;
that as a teacher, Professor Nelson is bound by Allegheny
College’s policies; and that, because Plaintiff was a student
of Professor Nelson, she is a third-party beneficiary to the
employment contract.

[A] party becomes a third-party beneficiary only
where both parties to the contract express an inten-
tion to benefit the third-party in the contract
itself…unless the circumstances are so compelling
that recognition of the beneficiary’s right is appro-
priate to effectuate the intention of the parties, and
the performance satisfies an obligation of the

promisee to pay money to the beneficiary or the
circumstances indicate that the promisee intends
to give the beneficiary the benefit of the promised
performance.

Scarpitti v. Weborg, 530 Pa. 366, 373-74, 609 A.2d 147, 150-51
(1992). The averments of Plaintiff ’s amended complaint fall
well short of this standard.

Plaintiff ’s complaint also fails because, assuming arguen-

do that Plaintiff is a third-party beneficiary to the employ-
ment contract between Allegheny County and Professor
Nelson, Plaintiff has failed to cite any breach of that employ-
ment contract. Plaintiff avers that Professor Nelson “failed
to follow and/or uphold the college policies and procedures
by unfairly biasing the judicial process against the Plaintiff
and disrupting the requirement of a fair and impartial hear-
ing.” (Am. Compl. ¶ 114.) However, based on the facts
alleged in the complaint, Professor Nelson merely reported
her suspicion to the Honor Committee and cooperated with
the hearing panel’s investigation. Therefore, Count 2 was
properly dismissed for failure to state a claim upon which
relief may be granted.

V.
Counts 3 and 4 assert causes of action for defamation

against Allegheny College, Professor Nelson, Megan Reilly,
and Stacy Miller.

To establish a claim for defamation, a plaintiff must
prove: (1) the defamatory character of the communication;
(2) its publication by the defendant; (3) its application to the
plaintiff; (4) the understanding by the recipient of its defam-
atory meaning; (5) the understanding by the recipient of it as
intended to be applied to the plaintiff; (6) special harm
resulting to the plaintiff from its publication; and (7) abuse
of a conditionally privileged occasion. 42 Pa.C.S.A. §8343(a).
“A critical factor in determining whether a communication is
capable of defamatory meaning…is the nature of the audi-
ence hearing the remarks.” Baker v. Lafayette Coll., 516 Pa.
291, 297, 532 A.2d 399, 402 (1987). “Finally, opinion without
more does not create a cause of action for libel.” Id.

Professor Nelson’s alleged statements, which expressed
her suspicion of Plaintiff ’s having committed plagiarism and
outlined reasons that supported her belief, clearly constitute
opinions. As such, those statements are not defamatory. The
nature of the honor code process requires the reporting
party to provide an opinion why that party believes a viola-
tion has occurred. Defendant Nelson’s statements go no fur-
ther. If these words are capable of defamatory meaning, then
every time a professor reports a possible violation of the
school honor code, she must be prepared to hire a lawyer
and defend herself at least through summary judgment in a
state court trial.

Likewise, the statements made by Megan Reilly and Stacy
Miller are not defamatory. Plaintiff ’s claims against them are
based upon the following statements: that Defendant Reilly
stated that “Laura [Plaintiff] came and told class that she was
still drunk,” and that Defendant Reilly stated that Defendant
Miller had told her that “[Laura] turned her R&D [portion of
her paper] late.” (Am. Compl. ¶ 113.) Plaintiff establishes the
defamatory character of a communication by showing that
the statement in question tends to harm her reputation, lower
her in estimation of the community, or deter other persons
from associating or dealing with her. Garvey v. Dickinson

Coll., 761 F. Supp. 1175 (M.D. Pa. 1991). Although Plaintiff
asserts that “[t]hese statements disparaged Plaintiff ’s
integrity, reputation and character” (Am. Compl. ¶ 137),
Plaintiff does not aver how these statements did so. Plaintiff
fails to set forth facts explaining how these statements
harmed her reputation or deterred others from dealing with
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her. Perhaps these statements can be said to be embarrassing
or annoying, to the extent that they suggest that Plaintiff, on
one occasion, was drunk or missed a deadline, but they can-
not be considered defamatory. Accordingly, Counts 3 and 4
were properly dismissed.

VI.
Count 5 of Plaintiff ’s complaint sets forth a claim for

intentional infliction of emotional distress. To recover under
this theory, a plaintiff must establish that the defendant’s
conduct was extreme or outrageous. Such conduct must be
“so outrageous in character, and so extreme in degree, as to
go beyond all possible bounds of decency, and to be regard-
ed as atrocious, and utterly intolerable in a civilized society.”
Hoy v. Angelone, 554 Pa. 134, 151, 720 A.2d 745, 754 (1998).
It is not enough “that the defendant has acted with intent
which is tortious or even criminal, or that he has intended to
inflict emotional distress, or even that this conduct has been
characterized by ‘malice,’ or a degree of aggravation that
would entitle the plaintiff to punitive damages for another
tort.” Id. at 151, 720 A.2d at 754 (quoting RESTATEMENT
(SECOND) OF TORTS §46).

The facts alleged in Plaintiff ’s amended complaint do not
meet this standard. Essentially, Plaintiff asserts that
Defendants wrongly accused Plaintiff of plagiarism (Am.
Compl. ¶ 147) and ignored her right to a fair and impartial
hearing (Am. Compl. ¶ 148). Although Plaintiff avers that the
Defendants’ conduct was extreme and outrageous (Am.
Compl. ¶ 150), such allegations (and characterization) are
insufficient to state a claim for intentional infliction of emo-
tional distress.

VII.
The final count of Plaintiff ’s amended complaint sets

forth a claim for negligence against Allegheny College and
Professor Nelson. Here Plaintiff recasts her breach of con-
tract claim as a tort claim. Plaintiff asserts that these
Defendants breached duties “to abide by the terms and spir-
it of the college policies and procedures,” (Am. Compl. ¶
155), “to avoid wrongfully or prematurely accusing and sub-
jecting anyone to a lengthy and agonizing process that
includes criminal overtones,” (Am. Compl. ¶ 156), and “to
preserve and promptly obtain exculpatory evidentiary
records within their exclusive control for the purpose of the
judicial process” (Am. Compl. ¶ 159). Plaintiff maintains that
these duties were “in addition to and apart from any contrac-
tual obligation raised above.” (Am. Compl. ¶ 155-56, 159.)

Plaintiff ’s negligence claims are barred by the gist of the
action doctrine. The gist of the action doctrine “is designed to
maintain the conceptual distinction between breach of con-
tract claims and tort claims.” eToll, Inc. v. Elias/Savion

Advertising, Inc., 2002 Pa.Super. 347, 811 A.2d 10, 14. “[A]
claim should be limited to a contract claim when the parties’
obligations are defined by the terms of the contracts, and not
by the larger social policies embodied by the law of torts.” Id.

The gist of the action doctrine bars tort claims: “(1) arising
solely from a contract between the parties; (2) where the
duties allegedly breached were created and grounded in the
contract itself; (3) where the liability stems from a contract;
or (4) where the tort claim essentially duplicates a breach of
contract claim or the success of which is wholly dependent on
the terms of a contract.” Id. at 19 (internal citations omitted).

Here, the alleged duties breached by the Defendants are
clearly grounded in the contract between Allegheny College
and Plaintiff. Each of these duties has its origin in the
process outlined by the Compass.

Fore these reasons, this Court’s order of August 15, 2006
should be affirmed.

DATE FILED October 4, 2006.

Commonwealth of Pennsylvania v.
Dwayne Flowers

Revocation of Probation—Sentencing

When probation is revoked due to Defendant’s failure to
adhere to its terms, the court may impose the vacated sen-
tence without ordering a presentence investigation report
especially if there is sufficient testimony at the revocation
hearing for the court to make an informed decision.

(Rhoda Shear Neft)

Elliot Howsie for the Commonwealth.
Lee Rothman for the Defendant.

No. CC: 20035603. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
McDaniel, A.J., November 21, 2006—The Defendant

appeals from this Court’s imposition of sentence on May 25,
2006, following the revocation of his probation. For the rea-
sons that follow, the judgment of sentence must be affirmed.

The Defendant was originally charged with Rape,1
Aggravated Indecent Assault,2 Indecent Assault,3 and
Endangering the Welfare of a Child.4 The Commonwealth
subsequently amended the first Rape charge to Statutory
Sexual Assault and withdrew the remaining Rape and
Aggravated Indecent Assault Charges. On January 11, 2005,
the Defendant appeared before this Court and entered a plea
of nolo contendre to the remaining charges. Pursuant to his
plea agreement with the Commonwealth, the Defendant was
sentenced to a term of probation of five (5) years.

No further action was taken until May 25, 2006, when the
Defendant appeared before this Court for a probation viola-
tion hearing. At the hearing, the Commonwealth presented
evidence that the Defendant had committed a number of
technical violations, including failing to report and comply
with the special conditions. He had also been convicted of
two (2) DUI charges. In light of the Defendant’s numerous
violations, this Court revoked his probation and imposed a
term of imprisonment of four (4) to ten (10) years on the
Statutory Sexual Assault charge. The Defendant’s subse-
quent Post Sentence and Supplemental Post Sentence
Motions were denied. This appeal followed.

“The scope of review in an appeal following a sentence
imposed after probation revocation is limited to the validity
of the revocation proceedings and the legality of the sen-
tence imposed following revocation.” Commonwealth v.

Infante, 888 A.2d 783, 790 (Pa. 2005).
“Once probation has been revoked, a sentence of total

confinement may be imposed if any of the following condi-
tions exist: (1) the defendant has been convicted of another
crime; or (2) the conduct of the defendant indicates that it is
likely that he will commit another crime if he is not impris-
oned; or (3) such a sentence is essential to vindicate the
authority of court.” Commonwealth v. McAfee, 849 A2.d 270,
275 (Pa.Super. 2004). “Upon revocation, the sentencing alter-
natives available to the court shall be the same as were avail-
able at the time of initial sentencing….” 42 Pa.C.S.A.
§9771(b).

At the initial plea hearing, this Court noted that the
Defendant was subject to a possible term of imprison-
ment of ten (10) years on the Statutory Sexual Assault
charge. (Sentencing Hearing Transcript, p. 4). The sen-
tence imposed upon revocation, four (4) to ten (10) years,
was well within that range and was not “excessive, arbi-
trary and capricious” as the Defendant suggests. The
sentence imposed was proper, and well within this
Court’s discretion.
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The Defendant also argues that this Court erred in not
ordering a Presentence Investigation Report prior to impos-
ing sentence at the probation revocation hearing. However,
contrary to his assertion, neither Rule 702 of the
Pennsylvania Rules of Criminal Procedure or the cited cases
of Commonwealth v. Monahan, 860 A.2d 180 (Pa.Super.
2004) and Commonwealth v. Goggins, 748 A.2d 721
(Pa.Super. 2000) require the preparation of a Presentence
Report in every case. To the contrary, Rule 702 indicates that
“the sentencing judge may, in the judge's discretion, order a
presentence investigation report….” Pa.R.Crim.Pro.
702(A)(1), emphasis added. Neither Monahan nor Goggins

change this rule and the Defendant’s assertion to the con-
trary is misleading.

At the time of the probation revocation hearing, this
Court had sufficient information within its possession to
make an informed decision as to the Defendant’s character
and circumstances and the length of the sentence to be
imposed, and placed its reasons on the record as follows:

THE COURT: Well, you may have reported occa-
sionally, but you haven’t been reporting as you
were required to.

All right. Mr. Flowers had a Stage 1 hearing on
December 6th of 2005. The case, to which he pled
guilty before me, according to my notes, was an
ongoing sexual assault of a minor child, who I
believe was 13 years old. This is a serious offense.
Mr. Flowers got probation only because there was a
plea agreement in the case. Count 1 was amended
to statutory sexual assault.

Mr. Flowers did not report as required, did not
complete drug and alcohol, and was unsuccessfully
discharged through TASK. You – your urines tested
positive both for drugs and for alcohol. There is an
unattributable charge of rape of a child, which you
were arrested for in January of 2006, but which is
alleged to have occurred prior to my case. So the
Court will put little weight on that.

However, in addition to all of your technical non-
compliances, you are a convicted violator for an
offense involving drug and alcohol.

Mr. Flowers, the Court does not deem that you are
a candidate for continued county supervision. You
have done every single thing wrong that you could.

There are – also, of course, are technicals, like fail-
ure to pay and so on, that I have not listed.

(Probation Violation Transcript, p. 8-9).
As is evident from the record, the Court had sufficient

information within its possession to impose sentence without
a Presentence Report. This Court was not required to order
a Presentence Report and thus did not error when it did not
do so. This claim must also fail.

Accordingly, for the above reasons of fact and law, the
revocation of probation and imposition of sentence of May
25, 2006 must be affirmed.

BY THE COURT:
/s/McDaniel, A.J.

November 21, 2006

1 18 Pa.C.S.A. §3121 (3 counts)

2 18 Pa.C.S.A. §3125 (3 counts)

3 18 Pa.C.S.A. §3126 (3 counts)

4 18 Pa.C.S.A. §4304

Mark W. Ambrose and Ronald A. Kramer v.
Citizens National Bank

of Evans City, Pennsylvania
Wage Payment and Collection Act—Rules of Court—Bond

Requirement

1. There is nothing in the rules of civil procedure to sug-
gest that a national bank that is otherwise subject to the
court’s jurisdiction is nevertheless exempt from posting
security if it wishes to protect itself from executions while an
appeal is pending.

2. In Pennsylvania, “final judgment,” like a final Order, is
one from which an appeal would lie; it is not one where all
appeals have been decided.

3. Only the Pennsylvania Supreme Court can decide to
grant national banks an exemption from any of the rules of
court.

4. The rules do not permit the untimely posting of a
supersedeas bond to relate back, as though it had been time-
ly filed so that execution would be stayed.

(William R. Friedman)

Stacey F. Vernallis for Plaintiffs.
Ray Middleman for Defendant.

No. GD 04-21511. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

MEMORANDUM IN SUPPORT OF ORDER
Friedman, J., December 8, 2006—Plaintiffs won a

money judgment against Defendant under the Wage
Payment and Collection Act. Defendant appealed the
judgment but failed to post a bond under Pa. R.C.P. 1731
within 30 days of the entry of the Order appealed from,
thus depriving itself of the automatic supersedeas that
would have stayed all executions on the judgment until all
appeals are concluded. See Pa. R. App. Proc. 1735. After
the expiration of the 30-day period, Plaintiffs executed on
an account with PNC containing Defendant’s operational
funds, not the monies of Defendant’s depositors. After
that execution, Defendant posted security under Pa. R.
App. Proc. 1731. Defendant then filed the instant Motion
for Stay of All Execution Proceedings, for Release of
Property from Levy and for Reimbursement of Costs and
Attorneys’ Fees.

The gist of the Motion is that Defendant wants its oper-
ating funds released from the execution and Defendant
also wants to be exempt from the requirement of posting a
bond so that the bond posted be returned to it. Defendant’s
chief argument is not based on the Pennsylvania Rules of
Court. Rather, Defendant contends that it is protected
from the effect of our Rules of Court related to executions
by the language of 12 U.S.C.A. §91: “no attachment, injunc-
tion, or execution, shall be issued against such association
[a national bank such as Defendant] or its property before
final judgment.” Defendant then asserts that “final judg-
ment” should be interpreted to mean “final adjudication of
all appeals.” Defendant cites federal case law for this
interpretation.

This Court is bound by the Rules set forth by our
Pennsylvania Supreme Court. There is nothing in those
Rules to suggest that a national bank that is otherwise
subject to our jurisdiction is nevertheless exempt from
posting security if it wishes to protect itself from execu-
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tions while an appeal is pending. Pa. R. App. Proc. 1736
deals with “Exemption from Security” and is fully quot-
ed below:

Rule 1736. Exemption from Security

(a) General rule. No security shall be required of:

(1) The Commonwealth or any officer thereof,
acting in his official capacity.

(2) Any political subdivision or any officer
thereof, acting in his official capacity, except in
any case in which a common pleas court has
affirmed an arbitration award in a grievance or
similar personnel matter.

(3) A party acting in a representative capacity.

(4) A taxpayer appealing from a judgment
entered in favor of the Commonwealth upon an
account duly settled when security has already
been given as required by law.

(5) An appellant who has already filed security
in a lower court, conditioned as prescribed by
these rules for the final outcome of the appeal.

(b) Supersedeas automatic. Unless otherwise
ordered pursuant to this chapter the taking of an
appeal by any party specified in Subdivision (a) of
this rule shall operate as a supersedeas in favor of
such party.

In Pennsylvania, the judgments entered by this court after
arguments of Post-Trial Motions are generally regarded as
“final” judgments. In Pennsylvania, “final judgment,” like a
final Order, is one from which an appeal would lie; it is not
one where all appeals have been decided.

Only the Pennsylvania Supreme Court can decide to grant
national banks an exemption from any of the Supreme
Court’s own1 Rules of Court. This Court is without the power
to vary the Rules of Appellate Procedure.

As its fallback position, Defendant wants the untimely
posting of the supersedeas bond to relate back, as though it
had been timely filed, so that the instant execution would be
stayed.

The Rules of Court do not permit this. Pa. R.C.P. 1735
expressly address such requests, unfavorably to instant
Defendant. It states, “The filling of such appropriate secu-
rity after the 30 day period shall stay only executions or
distributions thereafter issued or ordered.” (Emphasis
added.)

Defendant’s Motion must be denied. See Order filed herewith.

BY THE COURT:
/s/Friedman, J.

DATED: December 8, 2006

ORDER OF COURT
AND NOW, to-wit, this 8th day of December 2006, after

consideration of Defendant’s Motion for Stay of All
Execution Proceedings, for Release of Property from Levy
and for Reimbursement of Costs and Attorneys’ Fees, as well
as consideration of the briefs of the parties, it is ORDERED
that Defendant’s Motion be and hereby is DENIED. See
Memorandum in Support of Order filed-herewith.

BY THE COURT:
/s/Friedman, J.

1 See the Pennsylvania Constitution of 1968, Article V,
Section 10(c) and 42 Pa. C.S. §1722, cited at the beginning of
the Rules of Court, “Adoption of Rules of Civil Procedure.”

Progressive Casualty Ins. Co. v.
Cincinnati Equitable Ins. Co.

Insurance Policy Definitions and Exclusions

An insurance company may not circumvent its statutory
duty to provide first party benefits by narrowing the defini-
tion of an “insured” from that set forth in the Motor Vehicle
Financial Responsibility Act or through an exclusion
restricting who may be considered an insured.

(Rhoda Shear Neft)

Gerianne Hannibal for Plaintiff.
Samantha T. Estevez for Plaintiff.
Thomas V. Gebler, Jr. for Defendant.

No. GD04-007762 in the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
Folino, J., November 17, 2006—This is a declaratory judg-

ment action filed by Progressive Casualty Insurance Co.
(“Progressive”) against Lakeland Insurance Co.
(“Lakeland”).1 Progressive seeks reimbursement from
Lakeland for first party benefits Progressive paid to a
claimant. Progressive asserts that under 75 Pa.C.S.A. §1713,
Lakeland was primarily responsible for providing coverage.
The subject of this opinion and order is Lakeland’s motion
for summary judgment.

I.
Laura Nail (“Laura”) was involved in a motor vehicle

accident while she was driving a car owned by Robert Hess
and insured by Progressive. Laura is Marjorie Nail’s daugh-
ter, and at the time of the accident, Laura lived in the same
residence as Marjorie Nail (“Marjorie”). Marjorie owned a
vehicle that was insured by Lakeland. The parties in this
action stipulated that Marjorie did not list Laura as an
insured driver on her application for insurance.

After the motor vehicle accident, Progressive paid Laura
first party benefits in the amount of $5,000. Progressive sub-
sequently sought reimbursement from Lakeland, maintain-
ing that, as Marjorie’s insurer, Lakeland had a duty to insure
Laura, and that Lakeland’s policy was of higher priority than
Progressive’s policy (i.e., that Lakeland was primarily
responsible for providing coverage). Lakeland refuses to
reimburse Progressive, asserting that there is no first party
benefits coverage under its policy because: (1) the Lakeland
policy contains an exclusion whereby unreported resident
relatives may not receive coverage if they are driving at the
time of the accident; and (2) the Lakeland policy’s definition
of “insured person” does not include resident relatives who
were not listed as covered drivers in the Declarations and
who were driving at the time of the accident. Progressive ini-
tiated this declaratory judgment action, asserting that the
exclusion and the definition in the Lakeland policy violate
the Motor Vehicle Financial Responsibility Law (“MVFRL”).
Lakeland filed the subject motion for summary judgment,
arguing that the provisions are valid under the MVFRL and
do not violate public policy.

II.
The issue before me is a simple one: May an insurer, by

the way it defines an insured or by means of an exclusion,
relieve itself of the statutory duty to provide first party ben-
efits? This issue has been conclusively resolved by the
Pennsylvania Supreme Court. “As a general rule, stipula-
tions in a contract of insurance in conflict with, or repugnant
to, statutory provisions which are applicable to, and conse-
quently form part of, the contract, must yield to the statute,
and are invalid, since contracts cannot change existing statu-
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tory laws.” Prudential Prop. & Cas. Ins. Co. v. Colbert, 572
Pa. 82, 88, 813 A.2d 747, 750 (2002) (quoting GEORGE J.
COUCH, COUCH ON INSURANCE §13.7 at 827 (2d rev. ed.
1984)). All that is left, then, is to determine whether the rel-
evant provisions of the Lakeland policy impermissibly nar-
row the legislature’s definition of an insured and the
MVFRL’s prescription of first party benefits coverage.

The MVFRL defines an “insured” as:

“Insured.” Any of the following:

(1) An individual identified by name as an insured
in a policy of motor vehicle liability insurance.

(2) If residing in the household of the named
insured:

(i) a spouse or other relative of the named
insured; or

(ii) a minor in the custody of either the named
insured or relative of the named insured.

75 Pa.C.S.A. §1702. Insurers are required to include in their
policies coverage providing a medical benefit of $5,000.
§1711(a). It is this minimum, mandatory benefit that is at
issue here. The MVFRL also sets out an order of priority to
determine which insurer is responsible for providing first
party benefits to a claimant:

Except as provided in section 1714 (relating to inel-
igible claimants), a person who suffers injury aris-
ing out of the maintenance or use of a motor vehi-
cle shall recover first party benefits against
applicable insurance coverage, in the following
order of priority:

(1) For a named insured, the policy on which
he is the named insured.

(2) For an insured, the policy covering the
insured.

(3) For the occupants of an insured motor vehi-
cle, the policy on that motor vehicle.

(4) For a person who is not the occupant of a
motor vehicle, the policy on any motor vehicle
involved in the accident. For the purpose of this
paragraph, a parked and unoccupied motor vehicle
is not a motor vehicle involved in an accident
unless it was parked so as to cause unreasonable
risk of injury.

§1713(a).
Laura Nail appears to fit within the MVFRL’s definition of

an insured because she is a “relative of the named insured,”
Marjorie, and resided in Marjorie’s household at the time of
the accident. As Laura did not have an insurance policy of
her own, Lakeland, Marjorie’s insurer, would appear to be
responsible for providing first party benefits. §1713(a)(2).
Progressive, as the insurer of the motor vehicle involved in
the accident, would be lower than Lakeland on the MVFRL’s
first party benefits priority list. §1713(a)(3).

The Lakeland policy, consistent with the MVFRL, initial-
ly defines “insured person” to mean the named insured or
any family member, i.e., a person related to the named
insured by blood, marriage, or adoption who resides in the
named insured’s household. The Lakeland policy then
attempts to create a more limited definition, however, via the
following restriction in the First Party Benefits Definitions
section:

However, “insured person” does not include any
“family member” or any other resident of “your”

household who, at the time of the “accident”:

(1) Is operating “your covered auto” or a non-
owned auto; and

(2) Has not been reported to the Company as a
covered driver or is not listed as a covered driver
in the Declarations.

(Lakeland Br. at 2.) In addition, the Lakeland policy contains
the following exclusion to achieve the same result:

C. “We” do not provide First Party Benefits under
this Part B [First Party Benefits Coverage] for
“bodily injury”

.  .  .  .

16. Sustained by “you” or a “family member” while
“your covered auto” or a non-owned auto is operat-
ed by a “family member” or other resident of
“your” household who, at the time of the “acci-
dent,” has not been reported to the Company as a
covered driver or is not listed as a covered driver
in the Declarations.

(Lakeland Br. at 2.)2

It is undisputed that Laura is related to Marjorie, that
Laura resided with Marjorie at the time of the accident, that
Laura was operating Robert Hess’s (i.e., a non-owned) vehi-
cle, and that Laura was not reported to Lakeland as a cov-
ered driver and was not listed on the Declarations. Thus,
under the unambiguous language of the Lakeland policy,
Laura does not fit within Lakeland’s definition of “insured
person.”

The Lakeland policy’s definition of “insured person”
clearly narrows the MVFRL’s definition of “insured,” as it
excludes resident relatives who are not listed on the
Declarations page and who are driving at the time of an acci-
dent. The MVFRL’s definition of “insured” does not make a
distinction between resident relatives who are listed on the
Declarations page and those who are not, even when the res-
ident relative is driving at the time of the accident.
Lakeland’s definition thus conflicts with the MVFRL’s defini-
tion, restricting the availability of first party benefits which
the MVFRL requires all insurers to provide. Pennsylvania
law is clear that “insurers do not have a license to rewrite
statutes…. Nothing in the MVFRL permits [an] insurer to
diminish the MVFRL’s definition of ‘insured’ and thereby
provide coverage of a lesser scope than the MVFRL
requires.” Colbert, 572 Pa. at 88-89, 813 A.2d at 751. As a
result, Lakeland’s definition is invalid.

Lakeland’s exclusion fails for the same reason.
Essentially, the exclusion is a more nuanced effort to achieve
precisely the same result the policy’s definition sought:
restricting who may be considered an “insured person” eli-
gible to receive first party benefits. Both the definition and
the exclusion seek to bar coverage when a resident relative
who is not listed on the Declarations page is operating a
motor vehicle at the time of an accident. The MVFRL does
not allow for this distinction. Therefore, the exclusion and
the definition are both invalid.

III.
Further support for this Court’s invalidation of

Lakeland’s exclusion and definition can be found when ana-
lyzing other sections within the first party benefits subchap-
ter. Although section 1713 provides that coverage will be
available for named insureds, insureds, occupants of a motor
vehicle, and persons not occupying a motor vehicle but
injured by a motor vehicle, subsequent sections limit the
class of persons eligible to receive these benefits. For exam-
ple, owners of registered vehicles who do not have financial
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responsibility cannot receive first party benefits. 75
Pa.C.S.A. §1714. The MVFRL also prohibits the recovery of.
first party benefits for injuries sustained while the claimant
is intentionally injuring himself, committing a felony, or
seeking to elude arrest by a law enforcement official,
§1718(a), and also during the conversion of a vehicle,
§1718(b).

However, the most pertinent exclusion in the MVFRL can
be found in section 1718(c), which reads:

Named driver exclusion.—An insurer or the first
named insured may exclude any person or his per-
sonal representative from benefits under a policy
enumerated in section 1711 or 1712 [i.e., first party
benefits] when any of the following apply:

(1) The person is excluded from coverage while
operating a motor vehicle in accordance with
the act of June 5, 1968 (P.L. 140, No. 78), relat-
ing to the writing, cancellation of or refusal to
renew policies of automobile insurance.

(2) The first named insured has requested that the
person be excluded from coverage while operat-
ing a motor vehicle. This paragraph shall only
apply if the excluded person is insured on another
policy of motor vehicle liability insurance.

Subsection (c)(2) is particularly noteworthy because in
allows a named insured to exclude a person from coverage
only if that person is an insured under another policy. Here,
Laura Nail was not an insured under another policy, and in
any event, Marjorie Nail made no affirmative attempt to
exclude Laura. The Lakeland definition and exclusion
attempt to turn section 1718(c)(2) on its head, excluding all
insureds (resident relatives of named insureds) who are
driving if they are not declared, rather than if they are
expressly excluded by the named insured.

IV.
Lakeland argues at length that invalidating the policy’s

definition and exclusion would have the undesirable conse-
quence of forcing insurers to underwrite risks for which they
were not compensated and providing insureds with gratis
coverage. Numerous appellate cases have held that the
“household vehicle exclusion”—a policy provision which
bars uninsured motorist or underinsured motorist coverage
where the insured is occupying a vehicle owned or leased by
the insured but which is not covered under that policy—is
consistent with the MVFRL’s cost-containment policies and
does not violate public policy because the household vehicle
exclusion spares insurers from underwriting unknown risks
and prevents claimants from recovering benefits for which
they did not pay a premium.3 However, the MVFRL’s treat-
ment of first party benefits and uninsured motorist benefits
is sufficiently different that the rationale supporting the
validity of the household vehicle exclusion is inapplicable
with respect to the definition and exclusion involved here.

The most obvious difference between first party benefits
and uninsured motorist benefits is that the former is manda-
tory, 75 Pa.C.S.A. §1711(a), while the latter is optional, 75
Pa.C.S.A. §1731(a). Every insurance policy in Pennsylvania
must include coverage providing a medical benefit in the
amount of $5,000. In every accident, an insurer may be
responsible for providing first party benefits. The issue con-
cerning first party benefits is not whether a claimant is enti-
tled to recover them, but from whom (thus, there is no prob-
lem of “gratis coverage” with first party benefits, because an
injured claimant is always entitled to recover them). In con-
trast with UM/UIM benefits, “first party coverage truly ‘fol-

lows the person,’ as only injured claimants who are not an
‘insured’ under a policy of insurance may recover first party
benefits from the insurer of the vehicle in which they were
occupants.” Burnstein v. Prudential Prop. & Cas. Ins. Co., 570
Pa. 177, 186, 809 A.2d 204, 209 (2002); see 75 Pa.C.S.A.
§1713(a) (establishing the priority of recovery for claimants).
The MVFRL provides an inverse priority of recovery for
UM/UIM benefits, whereby claimants must first recover
from the vehicle they occupied at the time of the accident.
See 75 Pa.C.S.A. §1733(a). Lastly, the first party benefits sub-
chapter includes several exclusions, discussed supra, while
the UM/UIM subchapter does not. In other words, the first
party benefits subchapter sets forth numerous, specific cir-
cumstances when a claimant would be excluded from receiv-
ing first party benefits under a particular policy, but does not
include among them the circumstances of a named insured
failing to identify a resident relative.

The household vehicle exclusion relating to UM/UIM
coverage is viewed in light of public policy specifically
because no statute governs the validity of exclusions for
UM/UIM coverage. In contrast, Lakeland’s exclusion and
definition run afoul of the definition and first party coverage
scheme outlined in the MVFRL. Although requiring insurers
to underwrite the unknown risks attendant with undeclared
resident relatives being able to collect first party benefits in
the event of an accident might reasonably be viewed as
inconsistent with the cost-containment policy behind the
MVFRL, the spiraling costs of automobile insurance was not
the legislature’s only concern. The legislature appears also
to have been concerned with ensuring that, at the very least,
a $5,000 medical benefit would be made available to a
claimant in the event of an accident. The first party benefits
subchapter reflects the preference of the legislature to have
the first party benefits come from a named insured’s policy,
or at least a policy covering resident relatives of the named
insured, rather than from a policy covering the vehicle in
which the accident occurred. It is not appropriate for a
court, particularly a trial court, to alter the policy determi-
nations of the legislature.

In sum, Lakeland’s exclusion and definition are invalid
because the MVFRL provides broad coverage of first party
benefits to “insureds,” i.e., resident relatives of a named
insured, regardless of whether these insureds are listed on
the policy’s Declarations page. Section 1713 provides that
the first party benefits should come from the policy insuring
“insureds” such as Laura (the Lakeland policy), rather than
the policy insuring the vehicle Laura was occupying at the
time of the accident (the Progressive policy). Accordingly, I
am entering the following order of court, denying Lakeland’s
motion for summary judgment.

ORDER OF COURT
AND NOW, this 17th day of November, 2006, upon consid-

eration of Defendant Lakeland Insurance Co.’s Motion for
Summary Judgment, it is hereby ORDERED, ADJUDGED,
and DECREED as follows:

Said motion is DENIED.
BY THE COURT:
/s/Folino, J.

1 Cincinnati Equitable Insurance Co. is the named
Defendant in this action. Progressive and Cincinnati
Equitable signed a stipulation, agreeing that Lakeland (not
Cincinnati Equitable) issued the policy at issue here, and
that Lakeland would therefore be substituted as the
Defendant in place of Cincinnati Equitable. However, no
order has been entered amending the caption.

2 The portions of the Lakeland policy containing these provi-
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sions has not been made part of the record. Accordingly, I
have analyzed the language that is quoted in Lakeland’s brief
in support of its motion for summary judgment. Progressive
did not dispute that the language in Lakeland’s brief is the
same as the policy language.

3 It should be noted that neither party to this case, nor this
Court, could find appellate case law directly on point with
respect to the Lakeland policy’s definition and exclusion
relating to first-party benefits.

Port Authority of Allegheny County v.
Amalgamated Transit Union, Local 85

Discharge of Public Employee—“Essence Test”—“Core

Function Test”—Rational Derivation Analysis

1. Safety is a core function of public transit.

2. Because standard dictionary definition of “gun”
describes it as a “weapon,” court will reject theory that
unloaded gun does not satisfy the definition of weapon and
vacate arbitrator’s decision to reinstate Port Authority
employee who brought a Glock 9 millimeter semiautomatic
pistol to work despite PAT’s performance code prohibiting
“possessing or using weapons while on duty or on Port
Authority property.”

(Norma Caquatto)

Christopher P. Gabriel and Michael A. Palombo for
Petitioner.
Ernest B. Orsatti for Respondent.

No. GD 06-18814. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
Wecht, J., December 15, 2006—Amalgamated Transit

Union, Local 85 (“Local 85”) has appealed this Court’s
November 15, 2006 Order which granted Port Authority of
Allegheny County (“Port Authority”)’s Petition to Vacate
Grievance Arbitration Award.

BACKGROUND
Richard Martinez (“Martinez”), a member of Local 85,

was employed by Port Authority as an Off Board Fare
Collector. It is undisputed that Martinez brought a Glock 9
millimeter semiautomatic pistol to work. He was discharged
for bringing the gun to work in violation of the Port
Authority’s Performance Code. That Code prohibits employ-
ees from “possessing or using weapons while on duty or on
Port Authority property.” Pet’r Br. at 2. A single violation of
this rule is cause for immediate discharge. Id.

A grievance was filed following Martinez’ dismissal and
was submitted to a three-member panel per the grievance
procedure. Resp’t Br. at 1. The final arbitration award rein-
stated Martinez. Id.

On August 9, 2006, Port Authority filed a Petition to
Vacate Grievance Arbitration Award. Local 85 filed its
answer on September 1, 2006. On October 11, 2006, Port
Authority filed a Brief in Support of the Petition. Local 85
filed its Brief in Opposition on October 18, 2006. After a
hearing on November 1, 2006, this Court took the matter
under advisement. On November 15, 2006, following careful
consideration, this Court issued an Order granting the
Petition to Vacate.

Local 85 filed a Notice of Appeal on December 1, 2006. By

Order dated December 6, 2006, this Court directed Local 85
to file a Concise Statement of Matters Complained of on
Appeal, pursuant to Pa.R.A.P. 1925(b). On December 12,
2006, this Court received Local 85’s Concise Statement of
Matters Complained of in Appeal.

LOCAL 85’S MATTERS COMPLAINED OF ON APPEAL
In its Pa.R.A.P. 1925 (b) Statement, Local 85 averred as

follows:

1. The Court erred as a matter of law in the
issuance of the Order vacating the labor arbitration
award reinstating employee Richard Martinez to
his job at the Port Authority of Allegheny County.

2. The Court vacated this arbitration award in a
one-page Order which did not indicate any basis for
the decision to do so.

3. Without knowing why the Court decided to
ignore the extremely narrow scope of judicial
review of a labor arbitrator’s award, Local 85 must
hereby incorporate by reference its Brief filed in
opposition to the Petition to Vacate Arbitration
Award as fully as though herein set forth at length.

4. From the comments made by the Court during
oral argument, Local 85 believes that the Court has
erroneously substituted its personal definition of
the term “weapon” (or that of Lynard Skynard’s1

[sic]) for that of the majority of the Board of
Arbitration without the benefit of the testimony
and evidence presented to the Board of Arbitration.

5. Local 85 respectfully submits that there was no
conceivable legal justification the Court have [sic]
relied upon to vacate this arbitration award.

STANDARD OF REVIEW
The standard of review for a court reviewing an arbitra-

tion award is the “essence test.” Somerset Area Sch. Dist. v.

Somerset Area Educ. Ass’n, 907 A.2d 1178, 1181 fn. 4. (Pa.
Commw. 2006). The test has been summarized as:

“The arbitrator’s award must draw its essence
from the collective bargaining agreement.
Pursuant to the essence test as stated today, a
reviewing court will conduct a two-prong analysis.
First, the court shall determine if the issue as prop-
erly defined is within the terms of the collective
bargaining agreement. Second, if the issue is
embraced by the agreement, and thus, appropriate-
ly before the arbitrator, the arbitrator’s award will
be upheld if the arbitrator’s interpretation can
rationally be derived from the collective bargain-
ing agreement. That is to say, a court will only
vacate an arbitrator’s award where the award
indisputably and genuinely is without foundation
in, or fails to logically flow from, the collective bar-
gaining agreement.”

Id. (quoting State Sys. of Higher Educ. (Cheyney University)

v. State College & Univ. Prof ’l Ass’n (PSEA-NEA), 743 A.2d
405, 413 (Pa. 1999)).

When a public employer is involved, the core function
analysis must also be considered. Greene County v. District

2, United Mine Workers of Am., 852 A.2d 299, 308 (Pa. 2004).
If an arbitration award requires the reinstatement of an
employee whose misconduct strikes at the core function of
the public employer, then the award is not rational and fails
the essence test. Id. While the Commonwealth Court has not
explicitly defined the relationship between the core function
test and the essence test, it appears that the former is a sub-
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set of the latter.
When the employer is a public one, the court must consid-

er whether the arbitration award leads “to the governmental
employer relinquishing essential control over the public
enterprise, i.e., those powers essential to its ability to dis-
charge its functions.” Phil. Hous. Auth. v. Am. Fed’n of State,

County & Mun. Employees, Dist. Counsel 33, Local 934, 900
A.2d 1043, 1046 (Pa. Commw. 2006). If that has occurred,
then the award is not rationally derived from the collective
bargaining agreement. Id. at 1049-50. Hence, if the award
fails the core function test, it must fail the essence test.

The Commonwealth Court set forth the steps in the core
function analysis as follows:

First, where serious misconduct is of a sort which
has a direct negative impact on the public function
of the employing agency, such as preying upon or
otherwise putting at risk those persons the agency
is charged to serve, there is no question that the
core function test has been satisfied. On the other
hand, where the conduct is of a type which will
have only an indirect or potential impact on the
agency’s public duties, such as embezzlement or a
breach of trust, two conditions must be met. The
misconduct must be work-related and must involve
dishonesty or other misconduct so egregious that if
the agency is unable to curtail such behavior it
risks relinquishing control of the orderly function-
ing of its operations. As in cases like ISSU, City of

Easton or Allegheny County, it is not necessary that
the particular act(s) of the discharged employee,
standing alone, impairs or threatens the agency’s
operation, but rather that it is the type of conduct
which, if left unchecked, may lead to such a result.

Phila. Hous. Auth., 900 A.2d at 1051 (Pa. Commw. 2006)
(internal citations omitted).

DISCUSSION
While Local 85 lists five points in its Concise Statement,

the errors claimed may be distilled to the argument that this
Court erred in its decision to vacate the arbitration award.2
This Court addresses that argument hereinbelow.

Given the required standard of review discussed herein-
above, this Court asked (and answered) the following ques-
tions: 1) Is safety a core function of Port Authority?; 2) If so,
did Martinez’ actions have a direct negative impact on that
core function?; 3) If not, did Martinez’ actions have an indi-
rect impact, were they work-related, and would their contin-
uation disrupt the functioning of Port Authority?; 4) If nei-
ther 2 nor 3 apply, did the arbitration award rationally derive
from the agreement?

While (as noted hereinabove) this Court need not address
the essence test directly if it finds the award fails the core
function test, this Court discusses both tests so that the
Commonwealth Court may have the fullest and most rea-
soned opportunity for review.

The question of whether safety is a core function of Port
Authority is controlled by decisional law articulated by the
Commonwealth Court. In Port Auth. of Allegheny County v.

Amalgamated Transit Union, Local 85, 853 A.2d 1090, 1092
(Pa. Commw. 2004), the Court squarely held that “providing
safe public transport” is one of Port Authority’s core functions.

Under the core function test, as delineated in
Philadelphia Housing Authority, if Martinez’ misconduct
would have a direct, negative impact on Port Authority’s
ability to provide safe public transportation, the reinstate-
ment would not be rational. In this case, Martinez chose to
bring a Glock 9 millimeter handgun to his Port Authority
workplace. Martinez works in a six-foot by eight-foot glass-

enclosed booth. Petitioner’s Brief at 1. The arbitration panel
conceded in its opinion that people not familiar with guns
would not be able to tell whether the gun was loaded or not.
Port Auth. of Allegheny County v. Amalgamated Transit

Union, Local 85, FMCS Case # 061108-00565-7 at 9 (2006)
(Zobrak, Arb.) (“Arbitration Award”). Because: (a) Martinez
worked in an area that was open to the view of passengers,
and (b) the gun was present, and (c) it was not easy to tell
whether the gun was loaded or not, it is reasonable to con-
clude that passengers could have been frightened or made
anxious in this situation. In fact, the arbitration panel
acknowledged the possibility that the mere possession of the
gun could cause fear among passengers and employees. Id.

This circumstance could compromise Port Authority’s core
function of providing safe public transportation.

The same result applies if one assumes, arguendo, that
Martinez’ actions did not have a direct negative impact. If
Martinez’ misconduct would have an indirect or potential
impact and was work-related, and if it was “so egregious that
if the agency is unable to curtail such behavior it risks relin-
quishing control of the orderly functioning of its operations,”
then the core function test is satisfied. Phila. Hous. Auth.,

900 A.2d at 1051. There is no question that Martinez’ miscon-
duct was work-related inasmuch as he brought a gun to the
workplace. If our courts decide that Port Authority is power-
less to prohibit employees from bringing guns to work, then
our courts put at risk Port Authority’s lawful and necessary
ability to control the functioning of its operation. If employ-
ees are routinely able to carry and display guns (loaded or
unloaded) at the Port Authority workplace, it is reasonable
for the agency to expect a negative impact on passengers’
feeling of safety. Indeed, the failure to expect (and guard
against) such an impact would be unreasonable.

Port Authority reasonably could determine that passen-
gers would feel unsafe boarding public transportation when
they pass fare collectors or other non-police employees dis-
playing guns. The arbitration panel itself explicitly agreed
that Port Authority “has established good reasons for not
wanting its employees to be in possession of weapons, such

as a gun, while on duty or while on the Authority’s proper-
ty.” Arbitration Award at 9 (emphasis added). If Port
Authority cannot keep public employees from bringing guns
onto the public premises, passenger safety and security
would be compromised and/or jeopardized. Pennsylvania
law neither requires nor permits such a result.

As set forth hereinabove, the Commonwealth Court also
has mandated that reviewing courts apply the essence test to
determine whether the arbitrator’s award is rationally
derived from the collective bargaining agreement. In this
case, the arbitration award rests on the idea that an unloaded
gun cannot be a weapon within the terms of the collective
bargaining agreement. The arbitration panel chose to craft
and then apply an intent-based test, reasoning that, because
Martinez did not intend to use the gun, that gun could not be
a weapon. Arbitration Award at 10. While an intent-based
test might prove useful in nebulous situations where the item
in question could have multiple purposes, it is inapplicable
here. Martinez’ gun was not a paperweight or a doorstop. It
was a gun. Port Authority was not required to interview
Martinez to determine his intentions for its use.

By definition, a gun is “a weapon with a metal tube from
which a projectile is discharged.” Webster’s New World

Dictionary 264 (1990).3 It appears as if the arbitration panel,
in striving for lenity regarding an employee deemed to have
made a mistake, stretched Port Authority’s Performance
Code well past the breaking point. In choosing to bring the
Glock 9 millimeter handgun to his place of public employ-
ment, Martinez directly violated the Performance Code’s pro-
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hibition of weapons possession on Port Authority property.
As a matter of law, this Court lacks discretionary author-

ity simply to disregard or flout these manifest realities. The
arbitration panel’s decision was not rationally derived from
the collective bargaining agreement. This Court was duty-
bound to vacate it.

CONCLUSION
For the foregoing reasons, this Court’s Order of

November 15, 2006 should be affirmed.

BY THE COURT:
/s/Wecht, J.

1 Local 85’s Concise Statement contains the following foot-
note: “The rock group referred to by the Court during oral
argument when discussing the definition of ‘weapon.’”

2 In Point Two of its Statement, Local 85 does complain that
the Court “vacated this arbitration award in a one-page
Order which did not indicate any basis for the decision to do
so.” Inasmuch as no law or rule prescribes a mandatory
length or breadth for trial court orders disposing of motions
or petitions, this claim of error is not addressed further in
this Opinion.

3 This Court did not “erroneously substitute[ ] its personal
definition of the term ‘weapon’ (or that of Lynard Skynard’s
[sic] [internal footnote omitted]) for that of the majority of
the Board of Arbitration.” This Court did what the law
required of it: evaluating the decision of the arbitration
panel in light of the standard of review mandated by the
Commonwealth Court. The arbitration panel was no more
authorized than this Court to pronounce, against law, logic,
and language, that a gun is not a weapon.

Huntley & Huntley, Inc. v.
Borough Council of the Borough of

Oakmont and the Borough of Oakmont and
J. Bryant Mullen, Michelle Mullen,
Mitchell J. Patti, Christine M. Patti,

Diane M. Hamilton, Mitchell J. Bidula
and Maureen M. Bidula

Pennsylvania Oil and Gas Act—Extraction of Minerals—

Local Zoning—Conditional Use

1. The important characteristic of a conditional use is that
it is legislatively allowed if certain standards and conditions
found in the Ordinance are met.

2. The appellant has the burden of proving that the pro-
posed use is a type permitted by conditional use and that the
proposed use complies with the requirements in the
Ordinance.

3. The Borough Council correctly concluded that the
“extraction of minerals” is a conditional use in the R-1 district.

4. The Borough Council correctly found that the
Pennsylvania Oil and Gas Act does not preempt all local zon-
ing review involving gas drilling and production.

5. The Pennsylvania Oil and Gas Act preempts local zon-

ing legislation only to the extent that such local legislation
attempts to duplicate the subjects governed by the Act.

(William R. Friedman)

Patricia L. Dodge for Huntley & Huntley, Inc.
Clifford B. Levine and Robert H. Shoop for Borough Council
of the Borough of Oakmont and the Borough of Oakmont.
Dwight D. Ferguson for J. Bryant Mullen, Michelle Mullen,
Mitchell J. Patti, Christine M. Patti, Diane M. Hamilton,
Mitchell J. Bidula and Maureen M. Bidula.

No. S.A. 06-000484. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
James, J., December 6, 2006—This appeal arises from the

decision of Oakmont Borough Council dealing with gas-
drilling operations on property owned by Robert and
Jacqueline Capretto. The Capretto’s property is located at
927 Hulton Road in a residential subdivision known as the
Woodland Estates Plan in the Borough of Oakmont
(“Borough”). On August 29, 2005, Appellant Huntley &
Huntley, Inc. (“Huntley”) submitted a Conditional Use
Application for permission to drill and operate a commercial
natural gas well on the Capretto’s property under the
“extraction of minerals” land use. Joseph A. and Carolyn
Massaro own property at 1037 Hulton Road. The property at
issue (“Property”) consists of property owned by both
Capretto and Massaro. The Property is approximately 10.16
acres and is located in an R-1 residential zoning district.

On August 31, 2005, Huntley entered into commercial Oil
and Gas Lease Agreements with Capretto and Massaro to
drill and produce natural gas on the Property. On September
7, 2005, the Pennsylvania Department of Environmental
Protection (“DEP”) issued Huntley a permit to drill a natu-
ral gas well on the Property. On November 9, 2005, the
Borough Solicitor sent a letter to Huntley’s counsel outlining
their position at that time, which was that “extraction of min-
erals” is a conditional use.

On December 21, 2005, the Borough Planning
Commission recommended approval of the Application sub-
ject to various conditions. A public hearing was held on
February 6, 2006 before the Borough Council. Geologist,
Keith Mangini, and Petroleum Engineer, Mike Hildebrand,
testified on behalf of Huntley in support of the proposed use.
Several Woodland Estates Plan residents (“Intervenors”)
testified in opposition to the proposed well.

Huntley’s position is that drilling and operating a gas well
is within the Borough’s definition of “extraction of minerals”
and is, therefore, permitted in the R-1 district as a condition-
al use. They further assert that the Pennsylvania Oil and Gas
Act precludes the Borough from imposing conditions on the
proposed use. Alternatively, they allege that if drilling gas
wells does not fall under the “extraction of minerals” catego-
ry, then the Borough Code is pre-empted by the Oil and Gas
Act. Huntley also asserts that the Borough Solicitor’s
November 9, 2005 letter binds them to the conclusion that
drilling gas wells falls under the category of “extraction of
minerals.”

The group of protestants (seven Intervenors and 20 addi-
tional neighboring property owners) live in the Woodland
Estates Plan and oppose the well for various reasons. First,
they allege that Borough Council lacks jurisdiction to
approve the Application. They claim that the “extraction of
minerals” land use was eliminated as a conditional use in the
R-1 district. They also claim that the proposed use does not
fall within the “extraction of minerals” use. They assert that
to qualify as a “mineral” the substance must be solid and
have a crystal structure. Finally, they argue that the pro-
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posed use is a prohibited commercial use in the R-1 district.
The Borough Council denied Huntley’s conditional use
Application. It is from that decision that Huntley appeals.

When the trial court takes no additional evidence, the
scope of its review is limited to determining whether the
Board committed an error of law, abused its discretion or
made findings not supported by substantial evidence. Mars

Area Residents v. Zoning Hearing Board, 529 A.2d 1198, 1199
(Pa.Cmwlth. 1987). Substantial evidence is such relevant
evidence as a reasonable mind might accept as adequate to
support a conclusion. Valley View Civic Association v. Zoning

Board of Adjustment, 462 A.2d 637 (Pa. 1983).
The Borough Council correctly concluded that the

“extraction of minerals” is a conditional use in the R-1 dis-
trict. The important characteristic of a conditional use is that
it is legislatively allowed if certain standards and conditions
found in the Ordinance are met. Bray v. Zoning Board of

Adjustment, 410 A.2d 909, 911 (Pa.Cmwlth. 1980). Huntley
has the burden of proving that the proposed use is a type per-
mitted by conditional use and that the proposed use complies
with the requirements in the Ordinance. Appeal of Baird, 537
A.2d 976, 977 (Pa.Cmwlth. 1988).

The Borough Council also found that drilling natural gas
does not fit within the definition of “extraction of minerals”
as defined by the Zoning Code. Section 205-10 of the Zoning
Code defines extraction of minerals as “any use consisting of
the mining and extraction of coal or other minerals.”
Huntley’s proposed use does not involve mining. Because
Huntley failed to prove that drilling gas is an “extraction of
minerals,” it is only permitted by special exception which
falls under the jurisdiction of the Zoning Board. Huntley
claims that the Borough contradicted itself by finding that
drilling natural gas is not an “extraction of minerals” when
the Borough Solicitor had stated the opposite in a letter
dated November 9, 2005. The Borough Solicitor’s letter did
not state that the conditional use would be granted. It simply
advised Huntley to seek conditional use approval from the
Borough Council. The Borough Council properly considered
all of the legal issues and evidence and came up with a dif-
ferent conclusion.

The Borough Council also correctly found that the Oil and
Gas Act does not preempt all local zoning review involving
gas drilling and production. The Oil and Gas Act pre-empts
local zoning legislation only to the extent that such local leg-
islation attempts to duplicate the subjects governed by the
Act. Section 601.602 states:

Except with respect to ordinances adopted pur-
suant to the act of July 3, 1968 (P.L. 805, No. 247),
known as the Pennsylvania Municipalities Planning
Code, and the act of October 4, 1978, (P.L. 851, No.
166), known as the Flood Plain Management Act,
all local ordinances and enactments purporting to
regulate oil and gas well operations regulated by
this act are hereby superseded. No ordinances or
enactments adopted pursuant to the aforemen-
tioned acts shall contain provisions which impose
conditions, requirements or limitations on the same
features of oil and gas well operations regulated by
this act or that accomplish the same purposes as set
forth in this act. The Commonwealth, by this enact-
ment, hereby preempts and supersedes the regula-
tion of oil and gas wells as herein defined.

In Nalbone v. Borough of Youngsville, 522 A.2d 1173
(Pa.Cmwlth. 1987), the Commonwealth Court decided that
the Oil and Gas Act serves to “preserve local regulation of oil
and gas well operations upon compliance with the provisions
of the Pennsylvania MPC.” Id. at 1175. Therefore, the

Borough determined that it may regulate the location of
commercial gas wells.

There is no need to discuss the issue of whether the pro-
posed commercial use is a principal or accessory land use.

Based upon the foregoing, the Borough Council’s decision
is affirmed and the appeal is dismissed.

ORDER OF COURT
AND NOW, this 8th day of 2006, the decision of the

Borough Council’s decision is affirmed and the appeal is dis-
missed.

BY THE COURT:
/s/James, J.

Commonwealth of Pennsylvania v.
Jay Leslie Satterwhite a/k/a J. Brown

Affidavit of Probable Cause—Search Warrant—Suppression

of Evidence

1. Probable cause is determined by the totality of the cir-
cumstances.

2. A lack of probable cause is a fundamental defect in a
search warrant.

3. A search warrant is properly issued where the magis-
trate determines that the illegal items will be found in the
place to be searched at the time the warrant is executed.
Where a condition precedent is described in the affidavit and
the condition had not occurred at the time of the search, evi-
dence is suppressed.

4. The exclusion of evidence is required where evidence
is illegally obtained through state action; the good faith of
the person acting under color of state authority is irrelevant.

(William R. Friedman)

Kevin F. McCarthy for the Commonwealth.
Amy Lindberger for Defendant.

No. CC 200514644. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Nauhaus, J., December 27, 2006—The defendant in the

above-captioned case was charged with one count of pos-
session with intent to deliver, one count of possession, and
one count of possession of drug paraphernalia. The defen-
dant filed an omnibus pretrial motion, requesting the pro-
duction of the confidential informant (hereinafter referred
to as “CI”). The motion was argued before this Court on
August 17, 2006. During oral argument, defense counsel
requested that this Court suppress all drug evidence
obtained from the execution of a search warrant on the
defendant’s residence at 2539 Chauncey Drive, Apartment
237, Pittsburgh, Pennsylvania 15219 (hereinafter referred
to as “residence”).

This Court granted the oral suppression motion at the
conclusion of the argument. The Commonwealth filed a
timely appeal on September 13, 2006. This Court Ordered
appellate counsel to file a Concise Statement of Matters
Complained of on Appeal (hereinafter referred to as a
“Statement”) pursuant to Pa.R.A.P. 1925(b). On October 5,
2006, the Commonwealth filed its Statement alleging this
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Court erred in finding the Affidavit of Probable Cause (here-
inafter “Affidavit”) insufficient to support the search war-
rant and in suppressing the evidence.

The first issue is whether this Court erred in determining
the Affidavit was insufficient to support the conclusion that
drugs or other evidence of drug dealing would be found in
the residence at the time of the search. This Court conclud-
ed that the information contained in the Affidavit1 was insuf-
ficient to support the search of defendant’s residence on May
20, 2005, at 8:15 a.m., because the search did not occur while
the drug dealers were observed inside the residence.

Article I, Section 8 of the Pennsylvania Constitution pro-
tects people from unreasonable searches and seizures and
prohibits issuing search warrants without probable cause.
Pa.Const Art. I, §8. The right of privacy has been protected
in Pennsylvania for over 200 years. The drafters of the
Pennsylvania Constitution believed it was of primary impor-
tance that searches and seizures be supported by probable
cause. Commonwealth v. Edmunds, 526 Pa.374, 586 A.2d 887
(1991).

Probable cause is determined by the totality of the cir-
cumstances. Here, probable cause existed for an anticipato-
ry search warrant for the residence while the drug dealers
were using the apartment to hide from the police.
Commonwealth v. Coleman, 574 Pa. 261, 830 A.2d 554
(2003). However, there was no probable cause to believe
there were drugs in the apartment at the time the warrant
was executed, since the defendant and his girlfriend were
the only occupants of the apartment at that time. The affi-
davit does not support unfettered police discretion to search
the residence at any time.

The Commonwealth admitted during oral argument that
the affidavit did not indicate the CI was ever in the resi-
dence, or that anyone ever saw any drugs in the residence.
(Suppression Hearing Transcript of August 17, 2006 (here-
inafter “SHT”) at 4, 5). The Commonwealth argued that
probable cause existed since the defendant was paid with
drugs for the use of his residence, and these drugs might be
in the apartment. However, the affidavit does not indicate
that the CI ever saw the defendant paid with drugs, nor does
it state the last time the defendant was allegedly paid with
drugs. (SHT at 5). The Commonwealth’s claim that drugs
might be in the apartment is insufficient for probable cause.
There was no reason to believe drugs would be in the apart-
ment at the time of the search, since the affidavit does not
contain specific indication of personal observation of drug
activity inside the apartment.

The Affidavit indicated that the drug dealers entered the
defendant’s residence with drugs when the lookouts warned
that police were in the area. After the police left the area,
drug dealing was resumed from outside the apartment. The
affidavit describes a condition precedent which must occur
for drugs to be present in the residence, and this condition
precedent had not occurred at the time of the search.

The issuance of the search warrant was unconstitutional
because the magistrate did not require the condition prece-
dent to occur before the residence was searched. Instead,
the magistrate authorized the search of the residence any-
time between 6:00 a.m. and 10:00 p.m. The warrant was exe-
cuted at a time when the condition precedent mentioned in
the Affidavit had not occurred.

A search warrant is properly issued where the magistrate
determines that the illegal items will be found in the place to
be searched. The information in the warrant application was
inadequate to support an independent determination by a
neutral magistrate that there was probable cause to believe
drugs would be found in the apartment at the time the war-
rant was executed. Commonwealth v. Flaherty, 400 Pa.Super.

397, 583 A.2d 1175 (1990).
The second issue raised in the Statement is whether this

Court erred in suppressing the evidence seized. The exclu-
sion of evidence is required where evidence is illegally
obtained through state action. The good faith of the person
acting under color of state authority is irrelevant. A lack of
probable cause is a fundamental defect in a search warrant.
Commonwealth v. Ruey, 586 Pa. 230, 892 Pa. 802 (2006),
Commonwealth v. Edmunds, supra, 526 Pa. 374, 586 A.2d 887
(1991). This Court properly determined that the Affidavit
was deficient to support a general search of the residence
and suppressed the evidence of drugs obtained from the ille-
gal search.

Judgment of sentence should be affirmed for the reasons
contained herein.

BY THE COURT:
/s/Nauhaus, J.

1 The affiant for the Affidavit was a detective from the nar-
cotics unit of the City of Pittsburgh Housing Authority Police
Department. The Affidavit can be summarized as follows:

On 5/9/2005, the tip line received numerous com-
plaints about 2539 Chauncey Drive, stating that
drugs were being sold there and the leaseholder
was letting young black males sell drugs from his
apartment and outside stairway, and run into his
apartment when police were called to the scene for
drug sales. The Defendant was the leaseholder of
this address.

On 5/15/2005, between the hours of 12:00 and
14:40, members of the Pittsburgh Housing Police
Task Force observed a large group of black males
making 15 hand to hand exchanges in front of 2539
Chauncey with known drug addicts and with vehi-
cle traffic. There were lookouts for police patrols
and when police were spotted the lookouts would
alert dealers and the dealer would go into 2539
Chauncey, apartment #237, until police left area,
then dealers would resume dealing.

On 5/16/2005 detectives spoke with proven CI who
lives in the community. CI asked about def at 2539
Chauncey #237. CI stated that defendant lets young
dealers use his apartment to store and sell drugs
and hide from police and def is given drugs in
return. The drugs are heroin and weed.

On 5/17/2005 surveillance between hours of 18:00 to
20:00, members see 17 hand to hand drug sales from
2539 Chauncey #237, the hallway of 2539 Chauncey
Drive and the court yard. Members again observed
the black males all go into 2539 Chauncey Drive
when notified of police by lookouts.

On 5/18/2005, surveillance between hours of 23:00
to 01:00 members saw 13 hand to hand drug trans-
actions and again observed the black males all go
into 2539 Chauncey #237 when notified of police by
lookouts.

On 5/19/2005, detectives spoke again with proven
CI and was told a good time to go into 2539
Chauncey apt #237 would be early in the morning
most of them are sleeping and later police would be
seen by the lookouts. CI said def is a user and those
young bucks control him, his apt and the courtyard.

4/1/2005 police chase and gun arrest of suspect out
of 2539 Chauncey apt #237.
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Robert J. Csaszar v.
Eleanor Jasick v.

Pittsburgh Water and Sewer Authority
Tort Claims Act—Constructive Notice

1. In order to recover damages against a municipal
authority, a party must fall within one of the exceptions to
the Tort Claims Act.

2. The utility service facilities exception to the Tort
Claims Act requires that the municipal authority have actu-

al notice of a defect or could be reasonably charged with
notice.

3. A municipal authority’s awareness of similar problems
does not constitute constructive notice of the specific condi-
tion complained of.

(Rhoda Shear Neft)

Robert J. Csaszar, pro se.

Peter H. Thomson for Defendant.
Clifford B. Levine for Additional Defendant Pittsburgh Water
and Sewer Authority.
Allen M. Lopus for Additional Defendant Pittsburgh Water
and Sewer Authority.
Danny P. Cerrone, Jr. for Additional Defendant Pittsburgh
Water and Sewer Authority.

No. AR 05-002957. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

HISTORY, DISCUSSION AND ORDER OF COURT
Loughran, J., December 15, 2006—On September 25,

2006, this Court entered a nonjury verdict in this action on
Eleanor Jasick Wegligore’s claim as the original defendant
against the Pittsburgh Water and Sewer Authority, addition-
al defendant for $13,000.00 in damages. The additional
defendant Pittsburgh Water and Sewer Authority filed a
timely Motion for Post-Trial Relief with a summary brief and
the motion was scheduled for argument on the 11th day of
December 2006. After receipt of all parties briefs, this Court
must reverse its decision particularly after a thorough
review of the record when it indicates that the evidence of
the original defendant’s failed to establish “the constructive
notices” required to receive a verdict in this case against the
additional defendants.

Adopting the argument set forth in the additional defen-
dant’s brief, Jasick must show that her negligence claim fits
into one of eight enumerated exceptions set forth in §8542(b)
of the Tort Claims Act. Jasick did not present sufficient evi-
dence at trial to satisfy this requirement.

The only exception that could apply to Jasick’s claim
against the Pittsburgh Water and Sewer Authority is the
“utility service facilities exception” (referred to herein as
the “utilities exception”). This exception permits tort liabil-
ity only if there exists:

“A dangerous condition of the facilities of steam,
sewer, water, gas or electric systems owned by the
local agency and located within rights-of-way,
except that the claimant to recover must establish
that the dangerous condition created a reasonably
foreseeable risk of the kind of injury which was
incurred and that the local agency had actual

notice or could reasonably be charged with notice

under the circumstances of the dangerous condi-

tion at a sufficient time prior to the event to have

taken measures to protect against the dangerous

condition.”

42 Pa. Con. Stat. Ann. §8542(b)(5) (emphasis added).
In order for Jasick to recover against the Pittsburgh

Water and Sewer Authority, she must therefore establish that
the Pittsburgh Water and Sewer Authority had actual notice
or “could reasonably be charged with notice under the cir-
cumstances of the dangerous condition.” Id. At trial, Jasick’s
counsel acknowledged that there was no evidence that the
Pittsburgh Water and Sewer Authority has actual notice of
the dangerous condition that caused Jasick’s injury, i.e., that
the bricks immediately above Jasick’s lateral line were in
disrepair. Therefore, in order to succeed in her claim against
the Pittsburgh Water and Sewer Authority, Jasick was
required to establish that the Pittsburgh Water and Sewer
Authority had constructive notice.

After review of this record, Jasick failed to produce any
evidence sufficient to establish that the Pittsburgh Water
and Sewer Authority could reasonably be charged with
notice under the circumstances of the alleged dangerous
conditions of the bricks immediately above Jasick’s lateral.
The Pittsburgh Water and Sewer Authority, however, pre-
sented uncontroverted testimony that prior to the incident at
issue, it had never received a complaint of a sinkhole, leak,
or any defect in the sewer main, not only near Jasick’s later-
al, but anywhere on Jasick’s block.

In further re-examining this record before this Court,
the only evidence presented by Jasick with respect to
notice was the limited testimony of Walter Heintzinger,
Jr., a former employee of the Pittsburgh Department of
Public Works. Mr. Heintzinger, an excavator, testified that
the City of Pittsburgh’s sewer system in general is known
to be old and not in good shape. Mr. Heintzinger provided
no testimony with respect to notice of any defective con-
dition of the main sewer line at the connection to Jasick’s
lateral, or at any location on Jasick’s street. Mr.
Heintzinger’s testimony is insufficient, as a matter of law
to establish that the Pittsburgh Water and Sewer
Authority has constructive notice of the dangerous condi-
tion at issue here.

It is well settled in Pennsylvania that the exceptions to
the Tort Claims Act are to be narrowly interpreted against
Plaintiffs given the expressed legislative intent to insulate
political subdivisions from tort liability. Mascaro. 523 A.2d at
1123; Farber v. Pennsbury School District, 571 A.2d 546, 548
(Pa. Commw. 1990); Sweeney v. Merrymead Farm, Inc., 799
A.2d 972 (Pa. Commw. 2002); Tyree v. City of Pittsburgh, 669
A.2d 487 (Pa. Commw. 1995); Thomas v. City of Philadelphia,
668 A.2d 292 (Pa. Commw. 1995).

An examination of cases where courts have determined
that constructive notice exists under an exception to the Tort
Claims Act is instructive. In each case where the court deter-
mines that there was either constructive notice or a factual
issue as to whether constructive notice existed, the plaintiff
produced evidence of prior, specific problems at specific
locations. Jasick failed to present any such evidence in the
instant case.

In cases like this one, where a party has failed to present
any evidence of a prior, specific dangerous condition, or
where there was no evidence of a dangerous condition at the
same location as the dangerous condition at issue,
Pennsylvania courts have consistently held that no construc-
tive notice existed.

For example, in Gramlich v. Lower Southampton TP, 838
A.2d 843 (Pa.Commw. 2003), appeal denied, 851 A.2d 143
(Pa. 2004), the plaintiff sought to recover for injuries suf-
fered when he stepped into an open drainage pipe adjacent
to a public street.1 The plaintiff argued that the local agency
had constructive notice of the defect because it repaired
similar drainage problems for other property owners within
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the township and because the road had been paved at least
one time since 1956. The Gramlich court held that this did
not constitute constructive notice, and upheld the lower
court’s directed verdict in favor of the local agency.
Gramlich, 838 A.2d at 847.

Jasick has made the same argument that the
Commonwealth Court rejected in Gramlich: that because the
local agency was aware of similar problems occurring else-
where, the local agency had constructive notice of the specif-
ic condition complained of at a specific location.

Similar to the Gramlich decision, the court in Fenton v.

City of Philadelphia, 561 A.2d 1334 (Pa. Commw. 1989),
aff ’d 585 A.2d 1003 (Pa. 1991), determined that the plain-
tiff ’s evidence failed to establish constructive notice.
Fenton involved a claim by the plaintiff for damages
caused by an allegedly dangerous condition resulting
from the lack of a left-hand turning lane.2 The trial court
denied the city’s motion for a compulsory nonsuit. The
Commonwealth Court reversed the trial court’s decision.
In an attempt to prove actual or constructive notice, the
plaintiff presented testimony of the mayor, who admitted
that he had gone to the neighborhood in question and
heard complaints from area residents about the traffic on
the street at issue. The plaintiff also offered testimony
that the city had, for a short period, prohibited large
trucks from using the street, and that the street had even
been resurfaced several times, requiring it to be repaint-
ed. The court, in finding that there was no constructive
notice, indicated that “[w]e believe it crucial that none of

this evidence dealt with the specific problem of a lack of

a left hand turning lane…” Id., at 1336 (emphasis provid-
ed by court).

In Kennedy v. City of Philadelphia, 635 A.2d 1105 (Pa.
Commw. 1993), appeal dismissed as improvidently grant-

ed, 658 A.2d 788 (Pa. 1995), the city appealed from an
order denying its motion for new trial or judgment
notwithstanding the verdict. The plaintiff had alleged that
the “trees, traffic controls and street lighting exception”
applied to his claim for negligence in failing to paint addi-
tional traffic control lane markings on a state highway.
The plaintiff presented the testimony of a city police offi-
cer who testified that he was familiar with the vehicular
and pedestrian traffic problem at the accident site.
Notably, the officer did not testify that he had knowledge
of the specific dangerous condition—the lack of dotted
lines separating the pedestrian area from the vehicles.
The Kennedy Court concluded that there was no evidence
from which the jury could have concluded that the city
had actual or constructive notice of the specific dangerous
condition, and reversed the trial court’s denial of the
city’s motion for judgment notwithstanding the verdict.
Kennedy, at 1110.

An examination of the applicable case law interpreting
the notice requirements under the Tort Claims Act makes it
clear that a party claiming an exception to immunity must
produce more than just evidence that the local agency was
aware of similar problems at other locations.

Based on the evidence presented at trial, Jasick has sim-
ply not established that the Pittsburgh Water and Sewer
Authority has actual or constructive notice of the specific
dangerous condition causing her injuries.

Thus, the verdict rendered is contrary to the weight of
evidence and established Pennsylvania law, that the Court’s
verdict must be vacated and judgment should be entered in
favor of Pittsburgh Water and Sewer Authority.

BY THE COURT:
/s/Loughran, S.J.

ORDER OF COURT
AND NOW, this 15th day of December, 2006, upon consid-

eration, Additional Defendant the Pittsburgh Water and
Sewer Authority’s Motion for Post-Trial Relief, it is hereby
ORDERED that the Court’s September 25, 2006 nonjury ver-
dict previously rendered in favor of Defendant Eleanor
Jasick is vacated, and judgment is hereby entered in favor of
Additional Defendant the Pittsburgh Water and Sewer
Authority.

BY THE COURT:
/s/Loughran, S.J.

1 Gramlich involved the “streets exception” to the Tort
Claims Act, 42, Pa.C.S.A. §8542(b)(6). The street exception’s
notice requirement is identical to the notice requirement of
the utilities exception.

2 The plaintiff argued that the “Trees, traffic controls and
street lighting exception” and/or the “streets exception”
applied. Both exceptions contain notice requirements iden-
tical to the notice requirement of the utilities services
exception.
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Allegheny County Airport Authority v.
Construction General Laborers and

Material Handlers Union, Local 1058
Employee Discipline—Grievance—Collective Bargaining

Agreement—Labor Arbitration

1. The Supreme Court of Pennsylvania has stated that a
court reviewing an arbitration award must accord it “great
deference.”

2. An arbitrator’s award is final and binding unless it does
not draw its essence from the collective bargaining agree-
ment.

3. To meet the “essence” test, the court shall determine
(a) if the issue as properly defined is within the terms of the
collective bargaining agreement and (b) the arbitrator’s
award will be upheld if the arbitrator’s interpretation can
rationally be derived from the collective bargaining agree-
ment.

4. A court will only vacate an arbitrator’s award where
the award indisputably and genuinely is without foundation
in, or fails to logically flow from, the collective bargaining
agreement.

5. The Supreme Court of Pennsylvania has held that an
arbitrator has the authority to reduce a discharge to a lesser
form of discipline even where some misconduct has been
found.

(William R. Friedman)

Mary C. Barkman for Plaintiff.
Domenic A. Bellisario for Defendants.

No. GD 05-032258. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
Horgos, J., January 5, 2007—Petitioner, Allegheny

County Airport Authority (Airport Authority), filed a
Petition to Vacate Grievance Arbitration Award or, in the
Alternative, to Modify or Correct the Award (Petition to
Vacate Grievance Arbitration Award). The Arbitration
Award at issue set aside the discharge of Richard Glumac
(Glumac), a laborer employed by the Airport Authority from
March 23, 2004 to March 15, 2005. The Respondent is the
Construction General Laborers and Material Handlers
Union, Local 1058 (Union) which is the exclusive bargaining
representative for various employees of the Airport
Authority, including Glumac.

Pursuant to the Collective Bargaining Agreement
between the Airport Authority and the Union in effect at the
relevant time, the Union filed a grievance challenging
Glumac’s discharge and the parties proceeded to arbitration.
An arbitration hearing was conducted before the Arbitrator
on August 24, 2005 wherein testimony and documentary evi-
dence were offered by the parties. In his Award and Opinion
dated November 9, 2005, the Arbitrator reduced Glumac’s
discharge imposed by the Airport Authority to a five-day
suspension.

The underlying facts as found by the Arbitrator may be
summarized briefly. Glumac, a laborer on the Airport’s road
crew, was responsible for maintaining the roads on the
Airport property. On March 11, 2004, Glumac entered a
Sunoco store at the Sunoco gas station located on the Airport
property. Airport Authority employees commonly frequent
the gas station to purchase food and beverages during their

break times. Glumac walked up to a young woman Sunoco
employee, Trish Burdick, who was filling a doughnut display.
Glumac told Ms. Burdick to move so that he could get a
doughnut and she asked him to wait until she finished filling
the display. Glumac then grabbed Ms. Burdick’s ponytail and
gently pulled her away from the display.

There was a “slight divergence” in the testimony as to the
exchange of words between Ms. Burdick and Glumac.
(Petition to Vacate Grievance Arbitration Award, Exhibit C,
p. 4). It was undisputed, however, that immediately after the
slight tug on Burdick’s hair, Burdick moved away and pro-
ceeded to wait on other customers. Glumac acquired his
items, paid for them and left the store. At this time, Burdick
did not complain to either of her co-workers who were pres-
ent at the time nor to anyone else in the store while the inci-
dent took place. Id., p. 4.

The Arbitrator further recited the facts adduced at the
hearing:

Shortly, thereafter, Ms. Burdick saw a regular cus-
tomer, Dave Schumacher, in the store….
Schumacher testified that Ms. Burdick seems
upset, practically in tears, and he asked her what
was the matter. Burdick told Schumacher what
Grievant had done and said to her, and according to
Schumacher told him that she would say something
to a police officer whenever they came into the
store. Ms. Burdick testified somewhat differently
in that Schumacher noticed she was upset and he
said to her that he would inform the police that she
had been harassed. Schumacher testified that after
he left the store and was headed to his office he
encountered a County Police Officer who was on
site and told them (sic) that Burdick wanted to talk
to a Police Officer. Allegheny County Police Officer
Diane Kuffner was dispatched to the Sunoco store
at approximately 6:00 a.m. that morning. Burdick
related to her that Grievant had pulled her ponytail
and had also made prior inappropriate sexual innu-
endos to her. Id., p. 5.

Grievant was sent home early by his Supervisor on March
11, 2005 and was terminated for his actions toward Ms.
Burdick on March 15, 2005. The termination resulted from
the Airport Authority’s determination that Grievant’s actions
constituted inappropriate physical and verbal behavior
towards another person in violation of the Authority’s Policy
#701—Harassment.

The Arbitrator stated that Glumac was “convicted of
harassment and was ordered to perform 40 hours of commu-
nity service after which the criminal charges were dis-
missed.” Id., p. 6. In its Memorandum of Law in Opposition
to Petition to Vacate and in Support of Petition to Enforce,
the Union notes that it is not accurate to state that Glumac
was convicted because the criminal charge was dismissed.

In determining whether the Airport Authority had just
cause to terminate Glumac for harassment, the Arbitrator
first analyzed the Airport Authority’s policy on harassment
and concluded that Glumac did not violate the Airport
Authority’s harassment policy. First, the Arbitrator found
that the Airport Authority’s harassment policy “prohibits
harassment of another employee because of that person’s
race, color, sex, religion, age, disability, ancestry, or national
origin.” (Petition to Vacate Grievance Arbitration Award,
Exhibit C, p. 13). The Arbitrator found that Glumac’s inter-
action with Ms. Burdick was not on account of her race,
color, sex, religion, age, disability, ancestry, or national ori-
gin. The Arbitrator stated that “sex is arguably the only pos-
sible category that his behavior could fall under. However,
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every objectionable or annoying interaction between a male
and female is not necessarily sexual in nature….While the
woman might very readily find these actions to be annoying,
disturbing and upsetting they would not constitute harass-
ment under the Authority’s policy….” Id., p. 14. The
Arbitrator took into consideration that Ms. Burdick had
admitted to engaging in offensive banter with various
Authority employees on prior occasions by referring to some
of them as “slack ass” and “jack ass.” Id., p. 15.

The Arbitrator further found that the Airport Authority’s
policy clearly and specifically prohibits one employee from
harassing another employee. Glumac’s interaction was not
with a co-worker but with a third party who had no signifi-
cant relationship to the Airport Authority’s operations. The
Arbitrator specifically noted that the “argument that the
Authority has the responsibility of making its premises ‘safe’
for all visitors on its property is somewhat overreaching
when applied to these circumstances.” Id., p. 16.

Finally, the Arbitrator concluded that Glumac’s behavior
was clearly inappropriate although it did not specifically vio-
late the Employer’s harassment policy. Accordingly, the
Arbitrator found that a five-day suspension was sufficient
punishment for Glumac’s misconduct.

In its Petition to Vacate Grievance Arbitration Award, the
Airport Authority first argues that the Arbitrator exceeded
his authority by modifying the disciplinary penalty imposed
by the Airport Authority once he found that the Airport
Authority had established just cause to support discipline.
Secondly, the Airport Authority argues that the Arbitration
Award does not draw its essence from the Collective
Bargaining Agreement because it relies on a premise that
was not contained in the Agreement and which could not
have been bargained away by the Airport Authority.

In State System of Higher Education (Cheyney

University) v. State College University Professional

Association (PSEA-NEA), 560 Pa. 135, 743 A.2d 405 (1999),
the Pennsylvania Supreme Court made it clear that arbitra-
tion of labor disputes is final and binding and is mandated by
the Legislature which means that a court reviewing an arbi-
tration award must accord it “great deference.” The Court
held that the arbitrator’s award is final and binding unless
the award does not draw its essence from the collective bar-
gaining agreement. Id. The Pennsylvania Supreme Court set
forth the two-pronged analysis of the “essence test:”

First, the court shall determine if the issue as prop-
erly defined is within the terms of the collective
bargaining agreement. Second, if the issue is
embraced by the agreement, and thus, appropriate-
ly before the arbitrator, the arbitrator’s award will
be upheld if the arbitrator’s interpretation can
rationally be derived from the collective bargain-
ing agreement. That is to say, a court will only
vacate an arbitrator’s award where the award
indisputably and genuinely is without foundation
in, or fails to logically flow from, the collective bar-
gaining agreement.

Id., 743 A.2d at 413.

Both of the Airport Authority’s arguments in support of
its Petition to Vacate the Grievance Arbitration Award rest
on the second prong of the essence test. The Airport
Authority concedes that the determination of whether there
was sufficient or just cause for discipline was within the
purview of the Arbitrator. (Memorandum in Support of
Petition to Vacate Grievance Arbitration Award or, in the
Alternative, to Modify or Correct the Award, p. 5). The
Airport Authority argues that the scope of the Arbitrator’s
authority, however, did not include the ability to reduce or

modify the disciplinary action imposed by the Employer.
According to the Airport Authority, that power rested solely
with the Airport Authority under Article XVIII of the
Collective Bargaining Agreement which provides that the
Airport Authority “has the right to discharge or suspend any
employee for just cause.” Id., citing Agreement at 22. The
Airport Authority thus argues that it retained the power to
discipline and, accordingly, to choose the appropriate level
of discipline.

The Pennsylvania Supreme Court rejected this argu-
ment in Office of Attorney General v. Council 13, AFSCME,

844 A.2d 1217 (Pa. 2004) where the Court held that an arbi-
trator has the authority to reduce a discharge to a lesser
form of discipline even where some misconduct has been
found. First, the Court stated that the issue to be deter-
mined by the arbitrator was: “Under the agreement, was
there just cause for the discharge of (Grievant), and if not,
what shall the remedy be?” Id., 844 A.2d at 1224. This is the
same issue articulated by the Arbitrator in the within mat-
ter. The relevant Collective Bargaining Agreement, similar
to the subject Collective Bargaining Agreement herein,
prohibited termination without just cause and provided a
grievance and arbitration procedure for settling disputes
arising under the contract. Thus, the Supreme Court con-
cluded that the issue submitted to the arbitrator was
encompassed within the terms of the Collective Bargaining
Agreement and the first prong of the essence test was sat-
isfied. Id.

As the Airport Authority argues here, the Employer in
Office of Attorney General argued that the arbitrator’s award
failed to draw its essence from the Collective Bargaining
Agreement because once the arbitrator found that the
Grievant engaged in the misconduct charged, just cause for
termination was established and the arbitrator was required
to uphold the Grievant’s discharge. The Supreme Court first
noted that the term “just cause” was not defined in the sub-
ject Collective Bargaining Agreement as it is not defined in
the Collective Bargaining Agreement at issue here. The
Supreme Court concluded that by failing to agree upon and
incorporate a definition of just cause into the Collective
Bargaining Agreement, and by putting the arbitrator into the
role of resolving disputes arising under the Agreement, the
parties intended for the arbitrator to have the authority to
interpret the terms of the Agreement, including the unde-
fined term “just cause” and to determine whether there was
just cause for discharge in that particular case. Id., 844 A.2d
at 1224.

The Court concluded that because the concept of just
cause, as generally understood, may be more than a simple
determination of whether the employee engaged in miscon-
duct, it was for the arbitrator to interpret the terms of the
Collective Bargaining Agreement and not the courts.
Accordingly, it was entirely rational for the arbitrator to
interpret the undefined just cause provision as permitting
consideration of mitigating circumstances and to conclude
that the Grievant was not discharged for just cause. Id., 844
A.2d at 1225. The Court held that if just cause for termina-
tion was not found, it was entirely rational for the arbitrator
to modify the level of discipline and that the arbitrator’s
award was rationally derived from the Collective Bargaining
Agreement. Id., 844 A.2d at 1225.

Based upon the Pennsylvania Supreme Court’s analysis in
Office of Attorney General, Id., this Court concludes that both
prongs of the essence test have been satisfied in the within
matter.

The Airport Authority also argues that the second prong of
the essence test has not been met because Glumac’s conduct
relates to an area of absolute responsibility of the Airport
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Authority which requires further analysis based on the
unique nature of the public employer in Pennsylvania citing,
inter alia, City of Easton v. AFSCME, Local 447, 756 A.2d 1107
(Pa. 2000) where the Pennsylvania Supreme Court reviewed
an arbitration award that reinstated an employee who had
been discharged after he engaged in fraudulent behavior. The
employee had requested and received pay for hours he did
not work, falsified records that indicated that he had per-
formed the duties of his position and neglected his duties.
The Pennsylvania Supreme Court stated that “governmental
entities do not have the freedom to relinquish their right to
terminate an employee who is proven to have stolen proper-
ty from them.” Id. at 1112. The Court found that the arbitra-
tion award in favor of reinstating the employee was not
“rationally derived from the collective bargaining agree-
ment” because it relied on the premise that the City had bar-
gained away its right to terminate employees that engage in
fraudulent conduct in crafting its determination. Id.

Generally, public employers cannot be compelled in arbi-
tration to relinquish powers that are essential to the proper
discharge of their functions because public employers are
ultimately responsible for the health, safety and welfare of
our communities. Greene County v. District 2, United Mine

Workers of America, 578 Pa. 347, 852 A.2d 299 (2004).
The Court explained:

Thus, while as a general proposition, an arbitrator
has broad authority to interpret an undefined pro-
vision regarding termination for just cause in a col-
lective bargaining agreement, (citation omitted), to
permit an arbitrator to interpret the agreement as
to require reinstatement of an employee who was
determined to have engaged in egregious miscon-
duct that strikes at the very core function of the
public enterprise would be to deprive the employer
of its ability to discharge that essential function.
(Citation omitted). An arbitrator’s award granting
reinstatement in such a situation would not be
rational and would therefore fail the essence test.

Id., 852 A.2d at 308.

Here, there is absolutely no indication that the Arbitrator
relied on the premise that the Airport Authority had bar-
gained away its right to discharge an employee that was
found to have engaged in inappropriate behavior on Airport
Authority property. To the contrary, the Arbitrator specifi-
cally noted that the requirements of Glumac’s job on the
road crew were not an inextricable and essential part of the
services provided by the Airport Authority. “Thus, his
alleged violation of the harassment policy did not deprive the
Airport Authority of its power to discharge its core function.
Glumac did not engage in any egregious misconduct which
strikes at the very core function of the Airport Authority
such that his reinstatement would deprive the Airport
Authority of it’s (sic) ability to discharge its essential func-
tion.” (Petition to Vacate Grievance Arbitration Award,
Exhibit C, p. 12). To accept the Airport Authority’s argument
in this regard would lead to the conclusion that any miscon-
duct whatsoever by an Airport Authority employee strikes at
the core function of the Airport Authority. To accept such an
argument would ignore the narrow “essence test” standard
of review for arbitration awards enunciated by the
Pennsylvania Supreme Court.

For all of the foregoing reasons, the Court properly
denied the Airport Authority’s Petition to Vacate Grievance
Arbitration Award or, in the Alternative, to Modify or
Correct the Award.

BY THE COURT:
/s/Horgos, J.

Evaluation Services, Inc.
and Willman & Associates, Inc. v.

Lender’s Service, Inc.

LSI Title Agency, Inc.
f/k/a Lender’s Service, Inc. v.

Evaluation Services, Inc.,
Willman & Associates, Inc.,

Mark L. Stockton, Kathleen F. Stockton,
and Stephen L. Willman

Statute of Limitations—Release of All Claims—Motion for

Attorney Fees

1. Stockton developed computerized software programs
for residential real estate valuations and worked with
Willman to further develop and market the programs for ESI
and WAI where they were officers and/or shareholders. LSI
purchased the software and thereafter granted a license to
ESI and WAI to install and use the software only in the
United States so long as the property or real estate for analy-
sis was located within the State of Colorado.

2. When a dispute over royalties arose, the parties
entered into a release whereby LSI was discharged from any
and all claims, demands and damages arising out of or relat-
ed to the royalties and valuations.

3. The applicable statute of limitations in a contract cause
of action is four (4) years, and the statute begins to run from
the time of the breach.

4. Amendments to the agreement did not create a new
contractual obligation to extend the time for filing of suit
where none of the amendments made reference to the origi-
nal obligation to provide the valuation software.

5. Defendants were not entitled to attorney’s fees despite
the terms of the Release since Plaintiff ’s claims were not
frivolous, unreasonable or groundless and since the claims
of both parties were dismissed.

(Mary Ann C. Acton)

Jeffrey T. Olup for Plaintiffs Evaluation Services, Inc. and
Counterclaim Defendants Willman & Associates, Inc.
William P. Quinn, Jr., David W. Marston, Jr. and Jeffrey

Brydzinski, Eric K. Falk, Stephen J. Dalesio and Julie L.

Nord for Defendant/Counterclaim Plaintiff LSI Title Agency,
Inc. f/k/a Lender’s Service, Inc.

No. GD 04-025878. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
Scanlon, J., December 15, 2006—Plaintiffs, Evaluation

Services, Inc. (hereinafter “ESI”) and Willman & Associates,
Inc., (hereinafter “WAI”) have appealed this Court’s order of
August 4, 2006, granting summary judgment in favor of the
Defendant, Lender’s Service, Inc. (hereinafter “LSI”). The
entry of this final order followed the presentation of a
Motion for Clarification of a previous order of June 26, 2006,
which granted summary judgment in favor of LSI, but did
not specify any basis for the ruling. The August 4, 2006,
order, which is the subject of ESI’s and WAI’s appeal, artic-
ulated that the summary judgment had been granted based
upon a finding that the action had been commenced after the
expiration of the applicable statute of limitations and fur-
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ther, that the claims raised by ESI and WAI were covered by
a release executed by the parties in November 2002. Further,
as the counterclaim raised by LSI was predicted in the appli-
cability of the Release, the counterclaim was dismissed.

Shortly thereafter, on August 15, 2006, LSI filed a Motion
for Attorney Fees, Costs and Disbursements, and by order
dated August 18, 2006, we denied said motion and, further,
reconsideration of it was denied on August 31, 2006.

ESI and WAI filed a timely appeal and pursuant to
Pennsylvania Rule of Appellant Procedure 1925(b), have
raised essentially three issues on appeal, even though the
“Concise Statement of Matters Complained of on Appeal”
sets forth 42 separate paragraphs.

LSI filed a timely appeal to the August 18, 2006 order and
raised essentially one issue in its Concise Statements of
Matters of on Appeal.

BACKGROUND
ESI is a Wyoming corporation, while WAI is a Colorado

corporation. LSI was a Delaware Corporation in 1997, but by
November 2004, it no longer existed. LSI Title Agency, Inc.,
an Illinois Corporation, is the successor in interest to LSI.
The individual Defendants on the counterclaims of LSI are
Stephen L. Willman (hereinafter “Willman”), Mark L.
Stockton (hereinafter “Stockton”), and Kathleen F. Stockton
(hereinafter “KFS”), all or some of whom were officers
and/or shareholders of both ESI and WAI at most of the
times pertinent to the dealings between the parties.

Sometime prior to 1997, Stockton developed computer-
ized programs for the process of residential real estate valu-
ation. In approximately 1993, Stockton and Willman agreed
to work together to further develop and market these real
estate valuation programs. Prior to September 30, 1997,
negotiations were commenced between the parties for the
purchase by LSI of “The Software,” which had been devel-
oped by ESI and the “Appraisal Software” for a program
developed by Stockton, which had been transferred to ESI.

On September 30, 1997, the parties entered into two
agreements. A Software Purchase Agreement (hereinafter
“SPA”) provided that LSI purchase from ESI and WAI all
rights, title and interest on a worldwide basis in and to the
software and the appraisal software, as more fully defined in
Article I of the SPA. The purchase price for the software was
the sum of $2,700,000, while the purchase price for the
appraisal software was $1.00, and other good and valuable
consideration. Pursuant to section 2.1 of Article II of the
SPA, the transfer of the software was to take place on the
closing date. The description of the software was more fully
set forth in Exhibit A attached to the SPA. Under Article V,
the Plaintiffs would also be paid royalties based upon a per-
centage of earnings of LSI. Established multipliers for each
year of the SPA were set forth.

Concurrently with the execution of the SPA, ESI and WAI
entered into a Software License Agreement (hereinafter
“SLA”), which provided, in essence, the right of each to use
the software as previously defined in the SPA in the State of
Colorado only. In pertinent parts, each SLA provided that
LSI grants to ESI and WAI and they acknowledge receipt of
a non-exclusive, non-transferable, royalty-free license to
install and use the accompanying (emphasis added) copy of
the software in object code form only in the United States,
together with user documentation provided by LSI…so long
as the property or real estate subject to such valuation or
analysis is located within the State of Colorado (paragraph
no. 1{a}SLA). Further, the said LSI was under no obligation
to support or update the software (paragraph no. 1{b}SLA).
Additionally, ESI and WAI agreed that LSI or its independ-
ent accountants would have the right to perform an audit of

ESI and WAI records and computers during normal business
hours to confirm that the software was being used by each
ESI and WAI only on its own computer equipment at its
premises, and that neither was using the software for the
benefit of customers outside of Colorado (paragraph no. 2 of
SLA). It was further agreed ESI and WAI would keep the
software in strict confidence and not disclose it to any other
entity or person for any reason whatsoever, or make any
copies except for use as a backup copy in the event of a dis-
aster recovery, and five additional copies of the software for
use exclusively by employees of ESI and WAI at the offices
of each located in Colorado. They also agreed not to rent,
lease, sub-license, distribute, transfer, copy, reproduce, dis-
play or modify the software, including any component there-
of or documentation (paragraph nos. 4-7 of SLA).

The SPA also referred to a concurrent consultant agree-
ment to be executed between ESI and LSI, pursuant to which
each of Willman and Stockton, as employees of ESI, would
provide to LSI certain services which were integral to LSI’s
strategic plans for implementing the software and those
services were described in Exhibit A to the consultant agree-
ment. In fact, while the consultant agreement is purported to
have been concurrent, it was actually not dated until
November 1, 1997, though it bears dates of execution of
September 29, 1997, by representatives of the parties to the
consultant agreement. The services to be provided by ESI
through Stockton and Willman are detailed in paragraph 2 of
the agreement. The schedule of the payment of fees for serv-
ices is similarly detailed in a fee schedule as follows:

• $4,700 to each for the first month of the agreement

• $685 per day for the first 190 working days for the
first two years and $650 per day for those in excess
of 190

• $685 per day for the first 146 working days of
year three of the agreement and $650 per day for
those in excess of 146 days

Each of these three sets of agreements was subsequently
amended. The SPA was amended effective August 1, 2000,
March 9, 2001, and August 1, 2002. The SLA between
Defendant and WAI was amended effective August 1, 2000,
while the SLA between Defendant and ESI was amended on
August 1, 2000, and September 17, 2002. The consultant agree-
ment was amended on August 1, 2000, and August 1, 2002.

The amendments to the SPA are not particularly relevant
to the case at bar and accordingly, will not be discussed to
any great extent. The significance of each is that the struc-
ture for the earning of royalties by ESI and WAI from LSI on
both the original products and the alternative products is
changed. The first amendment extends the time period for
earning of the royalties from five to six years with regard to
the original products. The second amendment extends the
period during which royalties will be earned on both the
original products and alternative products, and further
establishes a maximum of royalties to be earned at
$2,700,000. The third amendment changes the original prod-
uct royalty multiplier percentage to 20 percent until royal-
ties of $2,700,000 are earned, or until December 21, 2015,
whichever occurs first. It further provides the same changes
with respect to the alternative products.

Of further significance with regard to each of the amend-
ments to the SPA, is that there is absolutely no reference
whatsoever to the delivery of the valuation software back to
either ESI or WAI pursuant to the provisions of the SLA’s
with each.

Now with respect to the SLA entered into between LSI
and WAI, there was only one amendment on August 1, 2000.
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Relevant language in that amendment pertains to the audit
rights of LSI to be sure that WAI is using “one copy of the
software and performing valuations for property on real
estate located only within the State of Colorado.” Secondly,
LSI agreed to an additional responsibility under the miscel-
laneous provisions of the SLA. In the amendment under
§12(n), LSI agreed to make available to Willman no later
than December 31, 2000, the ability to order “LSI only” val-
uations via LSI’s Internet connection (website) for real prop-
erty located within the State of Colorado. It was anticipated
that this would allow Willman to order valuations performed
by LSI’s proprietary model(s) to the exclusion of all alter-
nate models provided, however, that Willman shall inde-
pendently obtain, pay for, and provide LSI with any data
needed for such Colorado valuations.

In contrast to the SLA with WAI, the SLA with ESI was
amended twice. The amendment of August 1, 2000, made the
same provisions as the amendment described above with
WAI in that the performance of the audit was amended, as
was the language under §12 to provide for the ability of ESI
to order “LSI only” valuations via LSI’s Internet connection
(website) for real property located within the State of
Colorado. This would similarly allow ESI to order valuations
performed by LSI’s proprietary model(s) to the exclusion of
all alternate models. Provided, however, that ESI was also to
independently obtain, pay for, and provide LSI with any data
needed for such Colorado valuations.

In the second amendment to the SLA between Defendant
and ESI of September 17, 2002, the provisions of §12(n) were
again changed as follows:

(n) LSI agrees to make available to ESI, no later
than December 31, 2002, the ability to order “LSI
only” valuations via ESI’s Internet connection
(website) for real property located within the State
of Colorado. This provision means that ESI will be
order valuations to be performed by LSI’s propri-
etary model to the exclusion of all alternate models
(AREAS, SOLIMAR, ETC.) based upon either or
both of the following two (2) options:

(1) The parties would entered (sp) into a service
agreement whereby ESI would be allowed to
order “LSI only” valuations, subject to the actu-
al data cost incurred by LSI as more fully
described in paragraph (o) of this §12; and/or

(2) The parties would enter into a reseller’s
agreement upon similar terms and conditions of
other current reseller clients of LSI.

Further, in no event shall ESI earn any royalties
whatsoever for any of the foregoing valuations. In
the event LSI eliminates its proprietary model, a
decision which is solely in its discretion and with-
out penalty whatsoever, the parties agree that LSI
would have no further obligation to offer the fore-
going option to ESI.

According to the complaint filed by ESI and WAI in this
action, Stockton advised LSI and the existing principals of LSI
on January 2, 2002, that LSI had failed to perform in accor-
dance with the terms of the existing agreements and that LSI
was required to compensate the Plaintiffs for their utter fail-
ures to perform (paragraph 40 of complaint). It was further
alleged that due to a lack of royalties and LSI’s failure to ded-
icate efforts to the proper maintenance and implementation of
the software, a claim existed by and between the parties.

Thereafter, the parties executed two agreements after
extensive negotiations. One document titled “Agreement” was

made effective as of the 7th day of November, 2002, by and
between the parties to this case, while the second document
titled “Settlement and Release Agreement” (hereinafter
“Release”) was entered into as of August 1, 2002, but may not
have been signed by the parties until sometime thereafter. The
relevant provisions of the Release are as follows:

1. An acknowledgment of the previously entered
into SPA of September 30, 1997, and the amend-
ments thereto.

2. An acknowledgment of the SLA entered into
between Defendant and ESI, together with the
amendments thereto which provided, in part, the
ability of ESI to order “LSI only” valuations via
LSI’s Internet connection.

3. An acknowledgment to a dispute between the
parties regarding the royalties and the “LSI only”
valuations.

4. A desire to resolve and settle amicably any and
all claims or potential claims against each other
relating in any way to the royalties and the “LSI
only” valuations prior to the execution of the
release.

5. The parties acknowledged that for and in consid-
eration of the agreement by LSI to increase the rate
of payment of the royalties under the SLA, that ESI,
KFS, Stockton, Willman, and Willman & Associates
release and discharged LSI…from any and all
claims, demands…damages of any kind whatsoev-
er…and any and all causes of action, known or
unknown, filed or contingent, which it may have or
claimed to have as of the date of the execution of
the release arising out of or in any way related to
the royalties and the “LSI only” valuations prior to
the execution of the release.

6. The release further provided that the Plaintiffs
affirm that there are no other claims against LSI
relating to the above-referenced matters of which
any of the Defendants are aware, and if they were
aware of any such claims, they would have
informed Defendant of said facts prior to entering
into the release.

There is no evidence of any communication between the
parties following execution of the agreements until 2004. This
action was brought by ESI and WAI by the filing of a praecipe
for Writ of Summons on November 8, 2004. Thereafter,
Plaintiff filed a five-count complaint on April 7, 2005. By
order of this Court of May 1, 2006, Counts III, IV and V were
discontinued by consent of ESI and WAI. Accordingly, only
Counts I and II proceeded to resolution in the Motion for
Summary Judgment. Count I is titled “Breach of Action,”
Willman v. LSI. Count II is titled “Breach of Contract,” ESI v.
LSI. In each of the counts, the parties allege what could be
very simply stated as claims for breach of the SLA’s, togeth-
er with the amendments thereto, in that LSI failed to deliver
the valuation software that is the subject of those agreements
and further, that LSI failed to provide ESI and WAI with
access to the “LSI only” valuations via the Internet for use in
the automated valuation business of each Plaintiff in
Colorado. They each allege a loss of profits reasonably
expected from the use of such software and Internet access.

DISCUSSION
I granted summary judgment in favor of LSI as to each of

the two remaining counts in the complaint based upon the
expiration of the applicable four-year statute of limitations



page 92 volume 155  no.  8Supplement to The Lawyers Journal

and, alternatively, based upon the applicability of the
Release executed by the parties in 2002. In the Concise
Statement of Matters Complained of on Appeal, though again
set forth in 42 separate paragraphs, ESI and WAI essentially
claim we committed error in the following particulars:

1. That the consideration of the motion for summary judg-
ment violated the “Coordinate Jurisdiction” rule.

2. That the applicable statute of limitations had not run so
as to bar the claims of Plaintiffs.

3. The Release executed by the parties in 2002 did not
cover the claims brought in the complaint.

In their first matter complained of on appeal, ESI and
WAI contend that the “coordinate jurisdiction rule” was vio-
lated by the May 3, 2006 order of the Calendar Control Judge
of the Court of Common Pleas of Allegheny County, Judge
Eugene B. Strassburger III. This complaint should be sum-
marily dismissed.

In the first fourteen paragraphs of the Concise Statement
of Matters Complained of on Appeal, counsel for ESI and
WAI fairly accurately represents the sequence of events
leading up to my hearing the Motion for Summary Judgment
on June 12, 2006. In January 2006, the case was listed on our
daily trial list for May 10, 2006, to be tried as a nonjury trial.
On April 20, 2006, counsel for LSI presented a Motion for
Leave to File Motion for Summary Judgment before Judge
Strassburger. That motion appropriately was brought to him
pursuant to Allegheny County Local Rule of Civil Procedure
No. 249. Judge Strassburger denied the motion, but given the
complex nature of the case, and in the interest of judicial
economy, assigned the case to a judge then, rather than wait-
ing until the case appeared on the trial list on May 10, 2006.
Judge Strassburger added to his order of April 20, 2006, that
the trial judge could at his/her discretion, consider the
Motion for Leave to File Motion for Summary Judgment
prior to trial. I received the file and held a pre-trial concili-
ation on April 26, 2006, to address several pre-trial matters.
At that time I denied the Motion for Leave to File Motion for
Summary Judgment, as it would delay the trial of the case.
The order confirming that denial was not written until May
1, 2006. Upon receipt of that order on May 2, 2006, counsel
for Defendant sought to continue the trial, and presented a
motion to do so to Judge Strassburger on May 3, 2006. The
argument advanced in support of the motion was the late fil-
ing of a supplemental pre-trial statement by Plaintiff-coun-
sel with an expert report on damages attached. From the
record it would appear as if counsel for Defendant was sur-
prised by the filing and needed additional time to prepare.
Judge Strassburger agreed under the circumstances to con-
tinue the case. He further indicated that since the case was
to be continued, the Motion for Leave to File Summary
Judgment would be entertained and that in the interest of
judicial economy it would be assigned to the judge to whom
the case had been assigned for trial. Though it does not
appear of record, he telephoned my office to see when I
could schedule the Motion for Summary Judgment at the
conclusion of the May trial term, and it was agreed that June
12, 2006, would work. It was then left to me, depending upon
the outcome of the motion for summary judgment, to sched-
ule the trial at a time convenient to all, which we then sched-
uled in August 2006 before the September 2006 trial term
commenced.

All of this activity by the Court was in complete accor-
dance with the Allegheny County Local Civil Rules, more
particularly Rule 249 III detailing the responsibilities of the
Calendar Control Judge. The case cited by ESI and WAI in
the Statement of Matters Complained of on Appeal, Golden

v. Dion & Rosenau, 410 Pa.Super. 506, 600 A.2d 568 (1981) is
easily distinguishable from the case at hand. There, the issue

of coordinate jurisdiction involved the granting of prelimi-
nary objections and dismissing of a complaint by one mem-
ber of the Court 31 days after another member of that same
Court had denied the exact same preliminary objections.
The granting of preliminary objections and dismissing the
case was a case-dispositive order. It would certainly make
sense that the coordinate jurisdiction rule is in place to pre-
vent judicial shopping, to ensure a degree of finality in the
interest of judicial economy and efficiency. Here, the case
did not involve a dispositive order, but was merely an order
granting the continuance of a trial which then in effect, obvi-
ated the mandate of Pa. R.C.P. 1035.2 with respect to the fil-
ing of a Motion for Summary Judgment within such time as
not to unreasonably delay trial. It made sense to proceed fur-
ther to the scheduling of the Motion for Summary Judgment.
See also the seminal case in Pennsylvania on this subject
matter of Yudacufski v. Commonwealth of Pennsylvania

Department of Transportation, 499 Pa. 605, 454 A.2d 923
(1982). The operative language involves an order of one
member of Court establishing the law of that judicial district
and that thereafter, a judge of that same Court should follow
the decision when based on the same set of facts. That was
not the situation presented herein.

The second and third matters complained of on appeal
deal with the basis for the granting of summary judgment.
Pursuant to Pa. R.C.P. 1035.2, summary judgment is proper-
ly granted (1) whenever there is no genuine issue of any
material fact as to a necessary element of the cause of action
or defense which could be established by additional discov-
ery or expert report, or (2) if, after the completion of discov-
ery relevant to the motion, including the production of
expert reports, an adverse party who will bear the burden of
proof at trial has failed to produce evidence of facts essential
to the cause of action or defense which in a jury trial would
require the issues to be submitted to a jury. The moving
party has the burden of proving the non-existence of any
genuine issue of material fact and the record must be viewed
in the light most favorable to the non-moving party and all
doubts as to the existence of a genuine issue of material fact
must be resolved against the moving party. Davis v. Pennzoil

Co., 438 Pa. 194, 264 A.2d 597 (1970). Entry of summary
judgment may be granted only in cases where the right is
clear and free from doubt. Musser v. Vilseier Auction Co.,

Inc., 522 Pa. 367, 369, 562 A.2d 279, 280 (1989).
Rule 1035.3 provides that the adverse party may not rest

upon the mere allegations or denials of the pleadings, but
must file a response within 30 days after service of the
motion identifying: (1) One or more issues of fact arising
from evidence in the record contraverting the evidence cited
in support of the motion, or from a challenge to the credibil-
ity of one or more witnesses testifying in support of the
motion or (2) Evidence in the record establishing the facts
essential to the cause of action or defense, which the motion
cites as not having been produced. The adverse party may
supplement the record or set forth the reasons why the party
cannot present evidence essential to justify opposition to the
motion and any action proposed to be taken by the party to
present such evidence.

After reviewing the evidence presented in support of the
Motion for Summary Judgment, especially the Amended
Declaration of David W. Marston, Jr., together with the
response of ESI and WAI, the briefs of both parties and after
oral argument, I concluded that the cause of action for the
two remaining counts of the complaint accrued as early as
September 30, 1997. This fact is acknowledged by a repre-
sentative of ESI and WAI in his deposition. (See Stockton
deposition Tr. 163: 7-10, when Stockton agreed that LSl had
an obligation on September 30, 1997 to provide a copy of the
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software to ESI and WAI and they did not and they have
refused to do it repeatedly.) Also, as contained in the brief
filed by ESI and WAI at p. 16 it is asserted that LSI had been
obligated since September 30, 1997, to provide ESI and WAI
with a copy of the software.

With respect to the applicable statute of limitations,
Counts I and II of the complaint assert a “Breach of Action”
on behalf of Willman v. the Defendant, and in Count II a
“Breach of Contract” on behalf of ESI v. LSI. Accordingly,
the applicable statute of limitations would be four years as
set forth in 42 Pa.C.S.A. §5525. See also, Robinson v. Berwind

Financial, L.P., 2005 WL 2140313 (Pa. Com. Pl). It is
axiomatic that in a contract case, a cause of action accrues
when there is an existing right to sue forthwith on the breach
of the contract. Thorpe v. Schoenbrun, 202 Pa.Super. 375, 195
A.2d 870 (1963), citing 22 P.L.E. Limitation of Actions §54.
See also, Kapil v. Association of Pa. State College and Univ.

Faculties, 504 Pa. 92, 470 A.2d 482 (1983). The statute begins
to run from the time of breach Romco & Sons v. P. C. Yezbak

& Son, 539 Pa. 390, 393, 652 A.2d 830, 832 (1995).
The purpose of any statute of limitations is to expedite lit-

igation and thus discourage delay in the presentation of stale
claims which may greatly prejudice the defense of such
claims. Ulakovic v. Metropolitan Life Ins. Co., 339 Pa. 571,
575-576, 16 A.2d 41 (1940). Further, the defense of the
statute of limitations is not technical, but is substantial and
meritorious and such statutes are vital to the welfare to soci-
ety and are favored in the law. Schmucker v. Naugle, 426 Pa.
203, 231 A.2d 121 (1967).

The essential elements of Count I and II are two-fold. One
is the failure of LSI to provide back to ESI and WAI a copy of
the valuation software as provided for in the respective SLA
with each Plaintiff. The second component of each count is
the failure to provide Internet access to the “LSI only” valu-
ations. Each Plaintiff claims that LSI failed to provide a copy
of the valuation software as defined in the original SPA.
Secondly, each asserts that LSI failed to provide to each
access to “LSI only valuations” via the Internet for use in the
automated valuation business of each in Colorado. (See para-
graphs 53-61 of the complaint of Plaintiffs’ complaint.)

With regard to the failure to provide the valuation soft-
ware to WAI, this claim was clearly not brought within the
applicable four-year statute of limitations. The Defendant
was obligated under the terms of the SLA since September
30, 1997, to provide WAI with that software, and it never did.
Thus, the cause of action arose as of September 30, 1997, and
the statute would have run on September 30, 2001.

WAI argues that the amendment to the SLA in August
2000, acts to create a new contractual obligation to provide the
valuation software. Nowhere in the agreement is such stated.
However, even assuming arguendo that this position is plausi-
ble, then suit would have been required by August 1, 2004.
Accordingly, under either scenario, WAI failed to prosecute
his claim for failure to provide the valuation software within
the time period prescribed by the statute of limitations.

As far as the claim of ESI for failure to provide the eval-
uation software as per the original SLA of September 1997,
the same argument holds true. However, in the case of ESI,
it maintains that the two amendments to the original SLA
extend the time period for the filing of suit, especially in
view of the fact that the second amendment was dated
September 17, 2002. However, again each of the amend-
ments to the original SLA with ESI failed to make any refer-
ence to the original obligation to provide the valuation soft-
ware. Accordingly, these amendments do not extend the time
period during which the case could be filed. The action was
not brought until in excess of seven years after the cause of
action first arose.

ESI and LSI argue that the original SLA, with respect to
the valuation software, contained a continual perpetual obli-
gation, the performance of which could not be waived. ESI
and LSI suggests that the Court’s analysis of the applicabili-
ty of the statute of limitations is then governed by the ration-
ale of Thorpe v. Shoenbrun, 202 Pa.Super. 375, 195 A.2d 870
(1963). Essentially, ESI and LSI argue that the four-year
statute of limitations does not bar their respective claims
because the SLA’s and the amendments are continuing con-
tracts between the parties. In Thorpe, the Pennsylvania
Superior Court found that obligation of a physician to pro-
vide continuing medical treatment to a patient could still
bring suit within six years after the date of the final treat-
ment. Similarly, in Rabben v. Steinberg, 187 Pa.Super. 28, 142
A.2d 400 (1958), the argument was made that legal services
are brought by an attorney from the beginning to the conclu-
sion of a case, and that the applicable statute of limitations
for collection on payment for the services would not begin to
run until the final services had been provided. Each of those
cases is easily distinguishable from the case at bar.
Defendant was obligated to provide the valuation software to
each Plaintiff effective September 30, 1997. The parties can
include any language desired in the body of the agreement
thereafter, to suggest there is an ongoing obligation, howev-
er that should not act to extend a statute of limitations indef-
initely. Such a result would never have been contemplated by
parties entering into a contractual obligation. The duty to
provide the valuation software arose on September 30, 1997.
The ongoing dealing between the parties cannot be com-
pared to a case where a physician provides a course of treat-
ment which begins on one day, and may be altered or adjust-
ed throughout the time of the treatment until the day of final
treatment. Nor can it be compared to a situation where a
lawyer begins to provide services in connection with a han-
dling of a case or suit on day one, and at the conclusion of the
trial it be suggested that, if enough time had passed, he/she
would be unable to recover for services performed on day
one. Such a result could never be contemplated by the
provider of services which, of necessity, are spread out over
a period of time. No such situation existed here where the
obligation was to provide the valuation software on
September 30, 1997.

The fact that there are two subsequent amendments to
the SLA between ESI and LSI, has no bearing under the facts
of this case to the application of the statute of limitations.
The amendments concerned royalties, “LSI only,” valuations
and other matters completely extraneous to the underlying
obligation to provide the valuation software.

We next turn to the third matter complained of on appeal,
that the Release did not apply to bar the claims of Plaintiff.

As discussed above, in January 2002, the ESI and WAI
complained that LSI was not using “reasonable efforts to
implement, maintain and market the software” and that as a
result they were receiving fewer royalties than expected. In
November 2002, after lengthy negotiations, the parties
resolved the disputes and entered into the Release. ESI and
WAI, agreed to release all of their claims against LSI in
exchange for an increased royalty rate and “guaranteed min-
imum annual royalties of $50,000 for seven years.” Section
2.8 of the Release provides, in relevant part, as follows;

For and in consideration of the agreement by
LSI to increase the rate of payment of royalties
under the Software License Agreement, ESI, KFS,
Stockton, Willman and Willman and Associates
hereby release and discharge LSI…from any and
all claims…heretofore and hereafter incurred, and
any and all causes of action, known or unknown,
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filed or contingent, which it may have or claimed to
have as the date of the execution of this release
arising out of or in any way related to royalties and
LSI only valuations prior to the execution of this
release…

Notwithstanding the Release, ESI and WAI initiated this
action on April 7, 2005, when they filed the complaint assert-
ing that the claims they had released and discharged in
November 2002 (paragraphs. 52-59.) In their complaint they
alleged that LSI failed to use reasonable efforts to imple-
ment, maintain and market software so as to maximize their
royalties and that LSI breached the terms of the SLA by inter

alia failing to provide “LSI only” valuations (paragraphs 52-
74). We find that they first asserted these claims in 2002.
They thereafter released “any and all claims…arising out of
or in any way related to the royalties and “LSI only” valua-
tions” (paragraph 2(a) Release). As contained in the
Release, ESI and WAI affirmed that there are no other
claims against LSI relating to the above-referenced matter
of which they are aware, and if thery were aware of any
claims, they would have informed LSI of this fact prior to
entering into this Release (paragraph 2{b}). Under
Pennsylvania law, by which the express terms of the Release
govern its interpretation, this language clearly and unam-
biguously releases LSI from the claims that ESI and WAI
have asserted in this action. Sanders v. Allegheny Hospital,

833 A.2d 179, 182 (Pa.Super. Ct. 2003). The Superior Court in
interpreting an agreement stated “when an agreement is
framed in clear and unambiguous terms, this Court need
only examine the writing itself to give effect to the party’s
understanding.” The Courts in Pennsylvania have tradition-
ally determined the effect of a release using the ordinary
meaning of its language and interpreted the release as cov-
ering only such matters that can fairly be said to have been
within the contemplation of the parties when the release was
given. Baughn v. Didizian, 436 Pa.Super. 436, 439, 648 A.2d
38, 40 (1994). Moreover, “releases are strictly construed so
as not to bar the enforcement of a claim which has not
accrued at the date of the execution of the release.” Id.

Restifo v. McDonald, 426 Pa. 5, 230 A.2d 1999 (1967).
Moreover, we found that they have affirmed the Release by
accepting the monetary consideration that LSI paid in
exchange for the Release. As part of the Motion for
Summary Judgment, Mr. Stockton had acknowledged that
they had received $135,200 in consideration for the Release,
an additional $436,000 in consulting fees under the second
amendment to the consultant agreement (Stockton deposi-
tion, March 27, 2006, p. 38, lines 9-15). Plaintiff ’s failure to
return this consideration can also constitute affirmance of
the Release. Nocito v. Lanuitti, 167 A.2d 262 (1961).

Plaintiffs also alleged that the Release does not bar their
claim that LSI did not provide them with a copy of the soft-
ware on September 30, 1997, as required under the SLA. As
we have previously stated, we find that the claim for the fail-
ure to provide the software is time-barred. Plaintiffs argue
that this claim is not barred because the Release is limited to
claims for “royalty and LSI only valuations.” In reviewing
the Release, we found that the language is not as limited as
the Plaintiffs suggest. Plaintiffs released any and all
claims…and any and all causes of action, known and
unknown, filed or contingent, which may have or claim to
have as to the date of this Release arising out of or in any
way related to royalties “LSI only” valuations prior to the
execution of this Release (paragraph 2{a}). Mr. Willman tes-
tified in his deposition that he understood the Release to
cover any and all claims that Plaintiff may have against LSI
prior to the execution of the Release. (Willman’s deposition

p. 254, lines 10-15.) Upon review of the allegations and the
complaint, in paragraph 52 Willman v. LSI, the allegations
contained provide that the Defendant breached the SLA on
September 30, 1997, and amended as of August 1, 2000. We
found that those alleged breaches of the agreements were
covered by the Release entered into by the parties. In Count
2 of the complaint, ESI v. LSI for breach of contract, para-
graph 58 alleges that LSI breached the SLA dated September
30, 1997 and amendments of August 1, 2000 and September
17, 2002, in which LSI promised to provide ESI the valuation
software access to “LSI only” valuations via the Internet and
for use in ESI’s automated valuation business. Again, those
alleged breaches of the agreement occurred prior to the exe-
cution of the Release. It is important to note that the
Plaintiffs represented in the Release, that they did not have
any other claims against LSI (paragraph 2{b}).

Accordingly, the November 2002 Release acts to bar at a
minimum the claims pertaining to the royalties and the “LSI
only” valuations, and summary judgment was appropriate.

We next address the issue raised by LSI in its Matters
Complained of on Appeal, that this Court erred in failing to
award attorney fees, costs and disbursements. Once we
granted summary judgment and dismissed the counterclaim,
LSI presented a motion requesting attorney fees, costs and
disbursements pursuant to the terms of the Release. We
denied their request in our order dated August 18, 2006.
They cited in their motion that the Release provides, “that
the “prevailing party” (emphasis added) in an action seek-
ing to enforce its terms shall be entitled to recover, in addi-
tion to any other relief, reasonable attorney fees, costs and
disbursements.” They alleged that LSI was the prevailing
party in this action and they are entitled to recovery. We dis-
agree. We dismissed LSI’s counterclaim in our order
addressing summary judgment and thus they do not fit the
definition of prevailing party, which is commonly defined as
a party in whose favor a judgment is rendered, regardless of
the amount of damages awarded. Profit Wize Mkts. v. Wiest,

812 A.2d 1270, 1275-1276 (Pa.Super. 2002). While this defini-
tion encompasses those situations where a party receives
less relief than was sought or even nominal relief, its appli-
cation is still limited to those circumstances where the fact
finder declares a winner and the Court enters judgment in
that party’s favor. Moreover, the Supreme Court of the
United States has stated albeit in another context, that “the
defendants are prevailing defendants” only when the plain-
tiff ’s claim is frivolous, unreasonable, or groundless, or that
the plaintiff continue to litigate after it clearly became so.
Christianburg Garment Company v. EEOC, 434 U.S. 412, 422,
98 S.Ct. 694, 54 L. Ed. 2nd 648 (1978). (Interpretation pre-
vailing party under Title VII). The Superior Court in
addressing a case of first impression, interpreted the attor-
ney fee provision of the Contractor and Subcontractor
Payment Act (CSPA). The issue on appeal was the definition
of the term “substantially prevailing party” under the CSPA.
The Superior Court stated “prevailing party” had been
addressed where contracts award recovery of attorneys fees
dependent upon a person’s status. Interpretation of the case
law in Zavatchen v. RHF Holdings, Inc., 907 A.2d 607 (2006),
the Court stated that even though the plaintiff had recovered
less than one percent of the amount sought they were not the
substantially “prevailing party.” In contrast to our case, both
parties’ claims were dismissed. As such, there is no prevail-
ing party and counsel fees, costs or disbursements could not
be awarded. Since all of the counts of the counterclaim were
dismissed by our order, the Defendants are not the prevail-
ing parties as both parties’ claims were dismissed. Therefore
our denial of counsel fees, costs and disbursements to the
Defendants was appropriate.



april 13 ,  2007 page 95Supplement to The Lawyers Journal

Wherefore our order granted summary judgment dated
August 4, 2006, and order denying LSI’s request for attorney
fees dated August 18, 2006, should be AFFIRMED.

Filed on December 15, 2006.

Commonwealth of Pennsylvania v.
Oscar Brown

Firearms Charge—Violent Conduct—Severance of Charges

1. Defendant was charged with, inter alia, homicide,
aggravated assault, burglary and firearms not to be carried
without a license in the shooting of Christopher Martine and
Joshua Woy.

2. Although there was no specific testimony regarding the
length of the barrel of Defendant’s gun used in the incident,
there was testimony that the weapon carried by Defendant
was in his vehicle and was concealed on his person as
defined by 18 C.S.A. Section 6102.

3. Defendant lacked independent knowledge of the vic-
tim’s habits or character, and could not offer corroborative
evidence that the victim had been involved in prior unrelat-
ed criminal conduct.

4. Where Defendant fails to request severance of charges,
there is no error in allowing the homicide and other charges
surrounding the incident to be tried with narcotics posses-
sion charges.

(Mary Ann C. Acton)

Laurel Brandstetter for the Commonwealth.
David Chontos for Defendant.

No. CC20054588 and 200502628. In the Court of Common
Pleas of Allegheny County, Pennsylvania, Criminal Division.

OPINION
Manning, J., December 28, 2006—The defendant, Oscar

Brown, was charged by criminal information with one count
of Criminal Homicide at CC No. 200502628. At CC No.
200504588, he was charged with one count each of Criminal
Intent/Homicide; Aggravated Assault; Burglary; Firearms
Not to be Carried Without a License; Recklessly Endangering
Another Person; Criminal Conspiracy; and two counts of
Possession of a Controlled Substance.

The defendant was tried with his co-defendant, David
Bradley, between March 21 and March 27, 2006. Brown pro-
ceeded to jury trial while Bradley waived his right to a jury
trial and agreed to be tried by this Court. The evidence was
presented jointly but the verdicts were rendered separately.
The jury found the defendant guilty of Criminal Homicide-
Murder in the First Degree at CC No. 200502628. They also
found him guilty at all counts at CC No. 200504588. The
defendant was sentenced, on June 26, 2006, to life imprison-
ment on the homicide charge; to not less than ten (10) nor
more than twenty (20) years on the charge of Criminal
Attempted-Homicide, consecutive to the sentence of life
imprisonment; to not less than ten (10) nor more than twen-
ty (20) years in the Criminal Conspiracy count; to not less
ten (10) nor more than twenty (20) years on the Burglary
count; and to not less than two and one-half (2 1/2) nor more
than five (5) years on the Firearms count. These latter three
sentences were to run consecutive with one another but con-

current to the sentence on the homicide count. The aggre-
gate sentence imposed was life imprisonment, a concurrent
term of 12 1/2 (twelve and one-half) to 25 (twenty-five) years
and a consecutive term of ten (10) to twenty (20) years.

Defendant Brown filed a Notice of Appeal at both cases
and, in his Concise Statement of Matters Complained of an
Appeal filed on October 20, 2006, identified the following
claims he intended to raise on appeal:

1. That the evidence was insufficient to establish his
guilt as to the firearms charge as the evidence failed
to establish the length of the barrel of the gun;

2. That the Court erred in permitting William
Bagley to testify as to incriminating statements
made by the defendant to Bagley;

3. That the Court erred in excluding evidence con-
cerning specific incidences of violent conduct by
the victim, Christopher Martine, offered pursuant
to Pennsylvania Rules of Evidence 404(a)(2)(i) and
405(b)(2);

4. That the Court erred in excluding evidence con-
cerning specific incidences of violent conduct by
the victim, Christopher Martine, where this exclu-
sion violated defendant’s rights under the Due
Process clause of the 14th Amendment to the
United States Constitution and the Confrontation
Clause of the 6th Amendment to the United States
Constitution;

5. The Court erred in excluding evidence concern-
ing specific instances of the victim’s violent con-
duct offered pursuant to Pa. Rule of Evidence
404(b);

6. The evidence was insufficient as a matter of law
to sustain the burglary conviction where the
Commonwealth failed to prove the underlying
crime;

7. The evidence was insufficient as a matter of law
to sustain a Burglary conviction because it was
inadequate in showing the defendant entered the
residence with the intent to commit a crime;

8. The Court used its discretion in allowing charges
not based on the same act or transaction to be con-
solidated in a single information;

9. The Court erred in admitting evidence of a scale
and narcotics found on defendant at the time of his
arrest in violation of Pa. Rule of Evidence 401 and
403; and

10. The Court erred in instructing the jury that it
considered the defendant’s flight from the scene as
evidence of guilt when rather than fleeing, the
defendant merely failed to remain at the scene.

The evidence presented at the trial in this matter estab-
lished that on January 12, 2005, Jennifer Erskine was pres-
ent in her home with her mother, her son, Joshua Woy, and
her son’s friend, Christopher Martine, who had been living
in her home since November 2004. Her son was outside
cleaning the family car when her attention was drawn to
the front bay window by the incessant barking of her dog.
She saw her son walking backwards towards the front door
with two young men facing him, also walking towards the
door. As her son entered, he yelled to her to hold the dog
and then proceeded up the stairs; with the two young men
following close behind. She said that the men wore hooded
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coats. (NT 63-64).
Shortly after they went upstairs, she heard loud arguing.

She heard voices she did not recognize say “Man, that’s my
money you are messing with” and “Dude, you are messing
with the wrong dude.” (NT 64). She heard her son or Martine
respond, “What the f*** are you talking about.” As she start-
ed up the stairs to find out what was going on, she heard a
series of gunshots in rapid succession. (NT 65). She hesitat-
ed and then observed the two men who had followed her son
upstairs come down the stairs. They had their hoods pulled
up over their heads and, as they reached the bottom of the
steps, pointed guns they were holding at her and at her moth-
er and told her to “back off.” (NT 67). After they fled out the
front door, she locked it and went to her son’s room. There,
she observed Martine lying motionless on the floor with her
son kneeling over him. When he saw her, he said “Call 9-1-1.
They hurt my friend.” (NT 67). She ran downstairs to get a
phone to call the police and when she returned after making
that call, noticed that her son had been shot in the chest. (NT
68). She also saw that Martine was not breathing. The police
and an ambulance soon arrived. She identified this defen-
dant as one of the men she saw entering with her son and
fleeing after the shots were fired, but could not identify the
other as his face was covered by the hood. (NT 76-77).

Joshua Woy survived his wounds and testified at trial. He
said that on January 12, 2005 he was outside his home when
a gold car pulled up outside. Based on an earlier conversa-
tion with a caller to Martine’s cell phone, he was expecting a
person named “Mike.” When he approached the car he
noticed that the co-defendant, David Bradley, was driving
the vehicle and that the defendant was the passenger. He had
known Bradley for years and was acquainted with Brown.
They both had pistols on their laps and were dressed in big,
hooded coats. (NT 214). Woy attempted to flee down his
driveway, but the men exited their car and caught him. They
poked him with their guns and accused Woy of robbing them.
They demanded to know where Martine was. Woy told them
that he was upstairs and they pushed him towards the front
door, poking their guns into his ribs as he walked backwards.
When he reached the door, he turned and entered, yelling to
his mother to hold onto the dog. They quickly pushed him up
the steps, pushing their guns in his back. (NT 217-218).

As they entered Woy’s bedroom, Martine stood and faced
them. When the defendants repeated their accusations about
being robbed, Martine said, “I know what this is about. Fuck
you and fuck her and do what you are going to do.” (NT 219).
As soon as he turned away, co-defendant Bradley fired into
the back of Martine’s head. As Martine slumped to the floor,
Woy heard additional shots and saw Brown pointing a gun
towards him. He was then shot once in the pelvis, which
caused him to flip backwards onto his bed. Another shot
struck him in the chest. He could not tell, however, who had
actually shot him.

Woy spent three months in the hospital, recovering from
his wounds. He underwent several surgeries and rehabilita-
tion. (NT 225-227). He still has a bullet lodged in his back,
which causes pain on a daily basis. (NT 227).

The Commonwealth also presented testimony from
William Bagley, who claimed that while he and the defendant
were in the Allegheny County Jail together, the defendant
admitted to shooting Woy and killing Martine. According to
Bagley, the defendant and his co-defendant planned the
killing the night before because Martine owed him some
money and because Martine had once dated Bradley’s girl-
friend. (NT 192-193). Bagley admitted that he had pending
criminal charges and that the Commonwealth had promised
to advise the judge in that case of his cooperation at the time
of his sentencing. (NT 188-189).

Dr. Robert Levine, a firearms expert from the Allegheny
County Crime Laboratory, testified that he was asked to
examine ten shell casings taken from the scene of the shoot-
ing. Through a comparison of the impressions made on the
shell casings when they were discharged, he was able to
determine that seven of the casings were fired from one
weapon while the other three were fired from another
weapon. (NT 154-157). He also was able to analyze bullets
and bullet fragments obtained from the crime scene and
determine that they were also fired from two different
weapons. (NT 173).

Three of defendant’s claims challenge the sufficiency of
the evidence. They will be addressed first. Evidence is suffi-
cient to support a verdict of guilty where that evidence,
taken in a light favorable to the Commonwealth as the ver-
dict winner, would allow a fact finder to conclude that each
element of the crime charged has been established beyond a
reasonable doubt. Any question of doubt is for the fact-find-
er, unless the evidence is so weak and inconclusive that as a
matter of law no probability of fact can be drawn from the
combined circumstances. Commonwealth v. Galindes, 786
A.2d 1004, 1009 (Pa.Super. 2004).

First, he claims that the evidence was not sufficient to
support the guilty verdict for the firearms violation because
the Commonwealth did not establish the length of the barrel
of the weapon used by the defendant in this incident. The
defendant was convicted of violating the provision of the
Uniform Firearms Act which prohibits persons not licensed
from carrying weapons concealed on the persons or in a
vehicle. 18 Pa.C.S.A. §6106(a)(1). A “firearm” is defined as,
“Any pistol or revolver with a barrel length less than 15 inch-
es, any shotgun with a barrel length less than 18 inches or
any rifle with a barrel length less than 16 inches, or any pis-
tol, revolver, rifle or shotgun with an overall length of less
than 26 inches.” 18 Pa.C.S.A. §6102.

While it is true that none of the Commonwealth’s witness-
es testified as to the specific length of the barrel of the
weapon used by this defendant, the circumstantial evidence
was enough to allow the jury to determine that the weapon
possessed by the defendant fit within the definition of firearm
set forth in section 6102. Dr. Levine identified the weapon
that discharged the bullets as a “9 millimeter firearm.”
Jennifer Erskine and Josh Woy repeatedly referred to the
weapons they saw as “handguns” or “pistols.” The fact that
these weapons were concealed from Ms. Erskine’s view when
the defendant and his accomplice forced her son into the
house and up to the second floor helped to establish that the
weapons were small enough to be concealed from her view.
Bagley also testified that the defendant identified the weapon
used as a 9 millimeter Millennium. (NT 195). When all of the
evidence presented concerning the shooting is considered, it
was sufficient to establish that the weapons carried by this
defendant in his vehicle and concealed on his person when he
entered the residence was a “firearm” as that term is defined
in the statute.

Defendant also contends that the evidence was not suf-
ficient to establish the defendant’s guilt as to the charge of
burglary. He claims that the evidence failed to establish
that he intended to commit a crime at the time of entry and
that the evidence failed to establish the underlying crime.
“A person is guilty of burglary if he enters a building or
occupied structure, or separately secured or occupied por-
tion thereof, with intent to commit a crime therein unless
the premises are at the time open to the public or the actor
is licensed or privileged to enter.” 18 Pa.C.S.A. §3502(a).
The evidence was clearly sufficient to establish that at the
time the defendant entered the residence, he intended to
commit a crime therein. Bagley testified that the defen-
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dant told him that he and Bradley decided the night before
the shooting that they would kill Martine. (NT 192). The
defendant’s conduct that day was certainly corroborative
of his having this intent upon entering. He went to the
house armed with a firearm. He threatened Woy with the
firearm to learn the whereabouts of Martine. He used the
firearm to force Woy to take him to Martine. Shortly after
entering the room, he shot Martine in the back of the head,
killing him. These facts were more than sufficient to allow
the jury to conclude that when he entered the Erskine res-
idence, this defendant intended to commit the crime of
criminal homicide.

The defendant claims that the Court erred in permitting
William Bagley to testify as to the admissions made by the
defendant when they shared accommodations at the
Allegheny County Jail. This claim is without merit. The
cases cited by the defendant in his Concise Statement of
Matters Complained of on Appeal, Commonwealth v.

Moose, 602 A.2d 1265 (Pa. 1992); Commonwealth v.

Franciscus, 710 A.2d 1112 (Pa. 1998) and Massiah v.

United States, 377 U.S. 201 (1964), all involved jailhouse
informants who were either placed in contact with a spe-
cific inmate to solicit incriminating information from him
or who were not asked to target a specific inmate but who
had an understanding with law enforcement that they
would benefit from any information they could obtain con-
cerning any inmate with pending charges. Those are not
the facts in this case. There is nothing in the record to sug-
gest that Bagley had had any communication with any law
enforcement agency regarding information he could pro-
vide prior to his meeting the defendant and then contact-
ing the police. Moreover, according to Bagley, the defen-
dant volunteered this information, even after Bagley told
the defendant that he did not want to hear about it. (NT
191-192). This defendant initiated the discussion with
Bagley and continued it on subsequent days even after
Bagley told him he was not interested. Only after the
defendant related the details of the killing, did Bagley con-
tact the police. (NT 196).

The Sixth Amendment’s right to counsel is not implicated
when an inmate contacts the police after a fellow inmate
implicates himself and offers to help the police. When
Bagley listened to the defendant’s description of the killing
of Christopher Martine, he was not acting as an agent for the
Commonwealth. Accordingly, the Court did not err in admit-
ting Bagley’s testimony.

The next three claims all involve attempts by the defen-
dant to introduce evidence that the victim had been involved
in unrelated criminal conduct prior to this incident. This
defendant wanted to admit extrinsic evidence to establish
that Christopher Martine had been arrested and charged with
possession of a firearm several weeks prior to his death.
Defendant argued that evidence of this arrest and the facts
underlying the charges were admissible to help establish that
the defendant acted in self-defense. This jury was permitted
to hear from the co-defendant, David Bradley, that
Christopher Martine was known to carry guns. He said,
“Well, I know Chris Martine, I know him to be–of carrying
guns, I’m a very close friend of his, and I know that a–prior to
this he had been arrested for a gun. And that I’m saying he’s
not–how could I put this. He’s not afraid to use the gun.” (NT
271). This knowledge, according to Bradley, is what caused
him to believe that Martine was reaching for a gun when he
turned away from him and moved towards his bed. He
claimed that he opened fire at this time because he believed
that the victim would grab a gun and shoot him. (NT 280).

In Commonwealth v. Dillon, 598 A.2d 963 (Pa. 1991), the
Supreme Court explained:

In a trial for homicide, where self-defense is assert-
ed, the defendant may introduce evidence of the
turbulent or dangerous character of the decedent.
Commonwealth v. Tiffany, 121 Pa. 165, 15 A. 462
(1888). This type of character evidence is admissi-
ble on either of two grounds: 1) to corroborate the
defendant’s alleged knowledge of the victim’s vio-
lent character in an effort to show that the defen-
dant reasonably believed that her life was in dan-
ger; and/or 2) to prove the allegedly violent
propensities of the victim to show that the victim
was in fact the aggressor. Commonwealth v.

Clemmons, 505 Pa. 356, 479 A.2d 955 (1984);
Commonwealth v. Amos, 445 Pa. 297, 284 A.2d 748
(1971). In the instant case, Weinert’s testimony is
admissible on both of these grounds. Where this
character evidence is proffered to corroborate the
defendant’s state of mind, the defendant must
demonstrate knowledge of the decedent’s charac-
ter or reputation in order to establish a proper
foundation for her claim that such knowledge put
her in fear. Commonwealth v. Stewart, 483 Pa. 176,
180 n. 2, 394 A.2d 968, 970 n. 2 (1978); II Wigmore,
Evidence §246.

598 A.2d at 964-965. Clearly, what defendant Bradley knew
about Christopher Martine’s alleged habit of carrying a gun
was relevant and admissible in support of his claim of self-
defense. It is just as clear, however, that there was no evi-
dence of record supporting this defendant’s claim that he

acted in self-defense when he fired. The actions of Martine,
as described by Bradley, in turning towards his bed and
reaching under a pillow, were not sufficient to permit Brown
to claim that he acted in self-defense. There was no evidence
to establish that he saw Martine act in this manner, assum-
ing that he did, or that he fired in response. Nor was there
any evidence establishing that this defendant had any knowl-
edge of the alleged propensity of Martine to carry guns.

Evidence tending to establish that a victim possessed a
relevant character trait is admissible to corroborate the
defendant’s knowledge of that trait. Because this defendant
did not establish that he had any such knowledge, there was
nothing to corroborate and evidence of specific incidents of
misconduct, such as the incident in Oakmont, was clearly not
admissible.

Even if the defendant were entitled to raise self-defense
because he was charged as a co-conspirator and/or accom-
plice with Bradley, the jury was made aware of the facts rel-
evant to the claim of self-defense; that the victim Martine
had been arrested for carrying a firearm.1 This Court did not
prevent the defense from eliciting from Bradley all that he
knew relevant to the victim’s relevant character trait and his
conduct consistent with that trait. The Court only prevented
the defense from presenting evidence from other sources
that went beyond what Bradley said that he knew. Any
details concerning other incidents that were not known to
the defendants were simply not admissible.

The defendant’s next two claims assert that the Court
abused its discretion in allowing the charges surrounding
the shootings to be tried along with the narcotics possession
charges and in allowing for the introduction of evidence sup-
porting the narcotics offenses. The narcotics charges were
based on the seizure of drugs from the defendant on the date
he was arrested on these charges, February 7, 2005. The
record does not reveal that the defendant ever requested a
severance of the charges or objected at the time the evidence
relating to these charges was offered. This failure to seek a
severance and/or to object to the introduction of evidence
results in a waiver of these claims. In addition, as these
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claims have not been raised in the context of an ineffective
assistance of counsel claim, the defendant cannot overcome
this waiver.

Finally, the defendant contends that the Court erred in
instructing the jury that they could consider the defendant’s
flight as evidence of consciousness of guilt. The defendant
contends that he did not “flee” but, rather, simply “failed to
remain at the scene.” This is a distinction without a differ-
ence. Immediately after shooting the victims, the defendant
and his accomplice came rapidly down the steps and fled
from the scene, stopping long enough, however, to point their
weapons at Ms. Erskine and her mother and tell them to
“back off.” When they came down, their hoods were now up,
concealing their faces. (NT 66). More importantly, the wit-
ness Bagley related that this defendant told him that after
the shooting “…they ran downstairs.” (NT 193). He also said
that this defendant told him that he disposed of his gun at a
BP station. (NT 193).

This evidence, taken in its totality, was sufficient to war-
rant an instruction to the jury concerning flight and conceal-
ment. The defendant quickly left the scene of the shooting; a
shooting that he contended at trial was done in self-defense,
and quickly disposed of the weapon he used. The Court is
satisfied that these facts warranted the instruction. This is
especially true where the defendant is contending that he
acted in justifiable self-defense when he fired his weapon.
His immediate departure from the scene of the crime, his
threat to potential witnesses to “back off” and not interfere
with his leaving the scene and his concealment of the
weapon are all certainly inconsistent with the assertion that
the shooting was justified. In these circumstances, they are
particular evidence of a guilty mind.

BY THE COURT:
/s/Manning, J.

Dated: December 28, 2006

1 In consideration of the fact that the defendant’s were
charged with conspiracy and that the court would charge on
both conspiracy and accomplice liability, this Court instruct-
ed the jury on self-defense out of an abundance of caution.
The fact that this instruction was given, does not establish
that the evidence presented was sufficient to establish that
this defendant himself acted in self-defense.

Bonnie L. Potosnak and Jerome Potosnak v.
Giant Eagle, Inc., et al.

New Trial—Questions by Trial Judge

Giant Eagle’s request for a new trial denied. Among var-
ious reasons for the request, the fact that the trial judge
asked six questions did not amount to error. There was noth-
ing untoward in the questions and the jury was told not to
take them as an indication of how the court thought the jury
should rule.

(Lynn E. MacBeth)

Wayne M. Chiurazzi for Plaintiffs.
James F. Rosenberg for Defendants.

No. GD 03-13851. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

MEMORANDUM
O’Reilly, J., December 28, 2006—This case involved a slip

and fall accident that occurred on August 3, 2001, in the

Waterfront store in Homestead, Pennsylvania of the
Defendants, Giant Eagle, Inc., Giant Eagle, Inc., t/d/b/a OK
Grocery Company and OK Grocery Company (collectively
“Giant Eagle”), when Plaintiff, Bonnie L. Potosnak,
(“Bonnie”) fell on a slippery substance.1 Giant Eagle
acknowledged its negligence for causing the accident, but
disagreed as to the nature and extent of the injuries, and the
propriety of the medical expenses incurred. Therefore, the
sole issue before the jury was that of damages.

I presided over the Trial on March 27 and 28, 2006, and
the Jury returned a verdict in favor of Bonnie in the total
amount of $20,000, utilizing a verdict slip that showed $7,500
in economic damages, and $13,000 in non-economic. Giant
Eagle filed a timely Motion for Post Trial Relief seeking
Judgment NOV or a New Trial, and listed 11 areas where it
contended I erred. They are:

1. The Court erred in allowing Plaintiff ’s medical
bills into evidence without proper foundation.

2. The Court erred in allowing Plaintiff ’s chiro-
practor bills into evidence when the medical doc-
tor reviewing the bills on behalf of the Plaintiff
testified that he was unaware of the specific
treatments identified in the bills, never deter-
mined the nature of the treatments that were
itemized in the bills, was unfamiliar with the cus-
tomary charges for chiropractors and testified
that he only assumed that the bills were reason-
able because he assumed that the chiropractors
were professional.

3. The Court erred in failing to allow, over objection,
Defendants to discuss the implications of Dr. Wohar,
Plaintiff ’s chiropractor, not testifying at trial.

4. The Court erred in allowing Plaintiff to testify,
over objection, letters of protection.

5. The Court erred in allowing into evidence, over
objections, letters of protection.

6. The Court erred in failing to instruct the jury
that the Plaintiff had an obligation to mitigate her
damages.

7. The Court erred in failing to instruct the jury as
to the relevant Statute of Limitations for contracts
as Plaintiff was claiming an obligation to repay the
medical bills whether or not they were reasonable.

8. The Court erred in instructing the jury that
Plaintiff was entitled to compensation for future
pain and suffering, inconvenience and loss of
enjoyment of life when there was not competent
testimony to establish any future injury to Plaintiff.

9. The Court erred when it ruled that Defendants’
expert witness was not competent to testify regard-
ing Medicare reimbursement when the expert had
testified that he is a Peer Review Expert who is
familiar with Medicare reimbursement

10. The Court erred in failing to grant Defendants’
Motion for a Mistrial when the Court cross-exam-
ined Defendants’ expert creating the impression
that the Court was not neutral and disagreed with
positions held by Defendants’ expert.

11. The Court erred in allowing Plaintiff ’s counsel,
over objection to argue in closing regarding the set-
tlement posture of Defendants and other settle-
ment matters.
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I. FACTS
Bonnie was fifty eight (58) years old at the time of the

accident, and testified that she had sinus problems, asthma,
thyroid problems and osteoarthritis and was under the care
of her family physician, Dr. Zelonis, only. She was a retired
waitress and had not worked for 12 years. (N.T. p. 46). She
further stated that at the time of the accident, her
osteoarthritis condition was painless, (N.T. p. 48).

On the date of the accident, Bonnie, after shopping, was
proceeding out of the Giant Eagle store, carrying packages
in both hands. When she walked on the slippery floor, her
one foot went out from under her, and her left leg went out in
front of her and her right leg went to the right. She lay on the
floor for a moment, she sat up, grabbed her bags, walked out
and telephoned her husband to come and get her, but he was
not home. No one came to her assistance. She composed her-
self, walked back into the store to the service desk where she
filled out a report. (N.T. pp. 47-49).

She was asked if she would like an ambulance, but
declined due to the expense. She then left the store, sat in her
car for 15 minutes and went home. She then took Tylenol and
laid down. Originally, she had planned to take a trip out of
town, but cancelled it and called Dr. Wohar, her chiropractor
and made an appointment for that same day. (N.T. pp. 50-51).
Prior to the fall, she had been treated by him five years ago.

When she saw Dr. Wohar, he administered heat treat-
ments and adjustments, took x-rays, put her on a roller and
muscle stimulation machine, and also massaged her mus-
cles. Unable to take prescription medicine, she had to
endure constant pain and headaches. Bonnie followed Dr.
Wohar’s instructions and continued to receive treatment for
her neck, shoulder, back, lower back, and knee throughout
the next several months. Unable to tolerate the pain, she
made an appointment with her family doctor, Dr. Zelonis on
August 8, 2001. He prescribed medication for the pain,
which she was still unable to take, and in her words “lived in
pain.” (N.T. pp. 52-54). She had 4 subsequent visits with him
after the fall. (N.T. p. 60).

Bonnie continued her treatment with Dr. Wohar for
approximately four months. His charges for those treat-
ments totaled $8,930. Due to her inability to pay for addition-
al treatments, she discontinued care with him in November,
2001. (N.T. pp. 59-60).

On August 16, 2001, Bonnie was examined by Dr. Ripepi,
an orthopedic doctor from Tri County Orthopedic. He
ordered an MRI at Jefferson Hospital, and prescribed a TNS
unit for her use at home, to work her muscles and hopefully
alleviate some of her pain in her lower back and knee.2 She
had to execute a letter of protection to Rehabilicare in order
to get the TNS unit, stating that if she received any compen-
sation, she would pay Rehabilicare for the TNS unit. She was
billed $2,085 for the TNS unit. (N.T. pp. 62-66). She also tes-
tified that the TNS Unit gave her relief. She signed a letter of
protection for Dr. Wohar’s bills for $8,930.

As a result of the accident, Bonnie’s daily activities were
limited. She testified that she was no longer able to pick up
things from the floor, she was unable to run the sweeper, do
dishes, and even her breathing was impaired due to the pain.
She had been an active grandmother, who could no longer
play with her grandchildren, nor pick them up. Driving,
playing bingo, dancing, bathing were all affected by her
inability to move, sit, or reach due to the accident. She also
gained between 25 to 30 pounds due to her lack of movement
since the accident. (N.T. pp. 67-68).

Some 27 years prior to this accident, Bonnie was in an
auto accident and sustained neck and shoulder/shoulder
blade injuries, which were treated over a 6 month period.
About 15 years ago, she also was treated for a neck injury

resulting from a car accident. However, prior to August 3,
2001, the date of the fall at the store, she was not under treat-
ment for her neck, back, shoulders, hip or knees.

Under cross-examination, Defense Attorney Rosenberg
implied that her pain was from a pre-existing osteoarthritis
condition due to her prior employment as a waitress. He also
attempted to discredit her testimony wherein she stated that
she had not seen Dr. Wohar for over 5 years, when in fact she
had been treated by him in 2000. He also suggested that the
bills that she had been claiming as a loss due to this injury
could have been from a prior injury. (N.T. p. 72).

As noted, the defense admitted liability, and focused on
the amount of Bonnie’s damages. It asserted, one, that the
necessity for and reasonableness of his charges were not
properly proven, and two, its chiropractic expert, Dr. W.
Brett Carothers opined that the chiropractic charges were
excessive, and the TNS unit prescribed by Dr. Ripepi, a med-
ical doctor, was useless, and an unnecessary charge, and
three, that her problem related to her pre-existing condition
of arthritis.

The charges imposed by Dr. Wohar, the chiropractor, who
did not testify were $8,930. Bonnie’s treating medical doctor,
Dr. Vincent Ripepi, did testify by deposition, and opined that
the charges rendered by Dr. Wohar, in his opinion, were fair
and reasonable. On cross of Dr. Ripepi, defense counsel did
a fine job of demonstrating that Dr. Ripepi did not have an
intimate knowledge of Dr. Wohar’s billing practices, but
asserted as another practitioner of the healing arts, that Dr.
Wohar followed established billing protocols, and therefore,
his bills were fair and reasonable. (Vincent J. Ripepi, D.O.,
Depo., 3/20/06, p. 42).

Some discussion about the Ripepi opinion and his valida-
tion of the Dr. Wohar charges was held in Chambers, and the
defense objected to his opinion. I advised that I believed the
issue was one of weight rather than admissibility. (N.T. p. 16).

The defense called an expert chiropractic witness, Dr. W.
Brett Carothers, who opined that some of Dr. Wohar’s treat-
ment was appropriate (N.T. 99). Specifically, the 14 visits
were appropriate, but he believed Dr. Wohar had over-
charged. He testified that he would have charged about
$2,500 for the same treatment so Dr. Wohar was high by
$6,115. Dr. Carothers also said that the TNS unit was unnec-
essary and indeed they are “a colossal waste of money.” (N.T.
p. 127). I asked Dr. Carothers six questions at this point,
because he had earlier testified that “TNS units are for
chronic aches and pains that aren’t relieved with some other
type of treatment otherwise.” (N.T. pp. 101–102).

On cross, Dr. Carothers acknowledged that Bonnie’s injuries
were caused by her fall (N.T. p. 121), and re-emphasized that the
14 visits to Dr. Wohar were appropriate. (N.T. p. 100).

In the course of Dr. Carothers’ testimony, he was asked by
defense counsel what Bonnie could have received from
Medicare had Dr. Wohar submitted his bills. (N.T. p. 123). I
sustained an objection to that question given the fact that
Bonnie was only 58 at the time; that the type of Medicare
coverage that she had was not known; and that Dr. Carothers
had offered no such opinion in his report. Thus, the objection
was sustained.

On rebuttal, Bonnie explained that at age 58 she had
received Medicare coverage only for specific conditions, not
involved herein, and she believed Medicare would only pay
for 3 visits, presumably for the specific condition enumerat-
ed. (N.T. pp. 129-132). The Medicare issue was injected into
the case only at trial, and from my experience the confusion
surrounding what is Medicare, what it pays, and when, and
how, would only have confused the jury. Further, the Plaintiff
was not such a sophisticated witness as to accurately recite
from memory alone what benefits she was eligible for 5
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years ago. Defense counsel disclosed a belief that Medicare
is one monolithic program whose benefits and procedures
are simple and well known. Such is not the case, and in my
discretion, I would not let it become the focal point of the
trial when nothing had been developed to fairly present the
scenario to the jury. One need only walk in to a physician’s
office and see the myriad of health care notices plastered on
the walls about various providers, and their special require-
ments, to realize how confusing is the health insurance
industry.

II. ANALYSIS
A request for a New Trial lies within my sound discretion,

as the Trial Judge, and my discretion must be exercised on
the foundation of reason. See, Coker v. Flickinger Co., Inc.,

533 Pa. 441, 625 A.2d 1181 (1993). Likewise, I cannot lightly
ignore the findings of a duly selected jury.

It is the law of this Commonwealth that a “jury is entitled
to believe all, part of none of the evidence presented….A jury
can believe any part of a Witness’ testimony that they
choose, and may disregard any portion of the testimony that
they disbelieve.” Martin v. Evans, 711 A.2d 458 (Pa. 1998).
Questions of credibility are always in the hands of the fact
finder, i.e. the jury.

Initially, some of the 11 points of exception can be com-
pressed and others can be summarily eliminated. As to
exception number 3, Giant Eagle was seeking a “missing wit-
ness” charge which our Supreme Court in Bennett v. Sakel,

725 A.2d 1195 (Pa. 1999) has found inappropriate when the
missing witness is equally available to both sides. Here, Dr.
Wohar was available and Giant Eagle could have called
him—not for his opinion, but as for cross on his bills. Thus,
there is no error by me on this point. My colloquy with
Counsel at pages 44 of the transcript made it clear that I was
applying Bennett, supra.

Exception number 6, as to the mitigation of damages, is
unsupported in the record. Bonnie had no idea what she was
going to be charged by Dr. Wohar, and she had no obligation
to “shop around” while in pain to get the “best price” for
Giant Eagle. The issues now raised by Giant Eagle occurred
only after the treatment, and there was nothing she could
have done about it.

As to exception number 7, where Giant Eagle avers I
erred in not giving a charge on the Statute of Limitations, this
is without merit. It was raised only in our charge conference,
and the issue had never been developed on the record. (N.T.
pp. 156-158). Second, the letter of protection negated the pos-
sibility of any such argument. Third, the Statute of Limitation
is an affirmative defense, and is not automatically raised by
the mere passage of time. It would have confused the jury to
try to explain to a jury how a Statute of Limitation would
come into play, if Bonnie was ever sued by those who had ren-
dered service to her, and they had delayed suing her pending
the outcome of this case. Further, this argument in the light
of the letters of protection, was irrelevant.

The remaining exceptions, to-wit, 1 and 2 deal with the
method of the Wohar bills being authenticated; 4 deals with
Bonnie saying she could not pay her medical bills; 5 my per-
mitting the letter of protection to be entered into evidence; 8
as to future damages suffered by Bonnie; 9 as to my limiting
an opinion about Medicare; and 10 as to fancied prejudicial
questions by me to Dr. Carothers.

As to Dr. Ripepi authenticating Dr. Wohar’s bills, my ini-
tial ruling was that it was proper and the objection went to
weight rather than admissibility. Plaintiff ’s citation to Ratay

v. Liu, 260 A.2d 484 (Pa.Super. 1969) is well taken and the
jury was certainly given enough information to evaluate the
bills, as well as to evaluate Dr. Ripepi’s knowledge. Thus, I
am satisfied with the premise for my ruling. Further, to have

barred the introduction of the chiropractic bills when Dr.
Ripepi had opined as to their validity would have been an
unconscionable game of “gotcha.”

Exception Number 4 apparently refers to Bonnie’s state-
ment that she refused an ambulance after she fell, because
she couldn’t afford one. (N.T. 49). This later led to further
discussion and argument by defense counsel that he wanted
to ask Bonnie if she had health insurance [on the erroneous
assumption that Heath Insurance pays for everything that
may befall a person]. I permitted limited inquiry into that
area, but as noted above, Bonnie’s knowledge of, and the
extent of such Medicare coverage that she had at age 58 was
limited and confusing. On this particular point, I permitted
Bonnie to explain why she did not take an ambulance, and
later terminated chiropractic care as an anticipatory defense
to the Giant Eagle suggestion that she wasn’t hurt badly. This
issue had been raised before trial started and the interests of
justice required that Bonnie be permitted to explain herself.

As to the defense desire to elicit expert opinion from Dr.
Carothers about what Medicare would pay, if anything, had
Wohar submitted his bills, I sustained the Plaintiff ’s objec-
tion. First, because no such opinion was in Dr. Carothers’ 9
page report; second, because he had no idea of the scope and
nature of such Medicare coverage as Bonnie, at age 58,
might have had, and third, under the foregoing circum-
stances it would have been speculative. Again, I must return
to defense counsel’s erroneous belief that Medicare is a
monolithic program easily understood, and with unwavering
universal benefits.

While Giant Eagle has argued in its brief at page 11 that
Dr. Carothers should have been given the opportunity to
review Dr. Wohar’s records [which he had already done and
testified about at length] and give an opinion based on his
experience, knowledge and expertise in submitting claims to
Medicare: [which he did not cover in his report], it would be
unfair to Bonnie for Dr. Carothers to give opinions from the
witness chair about which Plaintiff ’s counsel had no notice.

Exception 8 relies on a statement of Dr. Ripepi of April
17, 2002, that her knee “should not give her any problems”
and the contusions and bruising has healed and should not
cause her any further problems.” He also says that because
of degeneration of the cartilages, which did not happen from
this injury, she will have knee problems on and off through
her life.

Plaintiff ’s counsel argues that the foregoing only refers to
the bruising and not to any joint involvement which Dr.
Ripepi says is still tender as to the femoral condoyle, which
is part of the knee joint. Further, Bonnie, herself testified to
the pain and limitation she endures. In my view, the jury was
to evaluate the testimony of both Bonnie and Dr. Ripepi.
Depending on what evaluation they might make, they need to
know the law that might apply.

My instruction on these points were couched in the con-
ditional: “…if you find that the Plaintiff ’s injuries will con-
tinue beyond today.” (N.T. p. 191; also, the Plaintiff is enti-
tled to be fairly and adequately compensated for such
embarrassment and humiliation you believe, she has
endured and will continue to endure in the future as a result
of her injuries. (N.T. p. 190). Thus, I find no error in giving
the jury the tools they will need once they have determined
the facts of continuing pain and discomfort vel non.

The final issue is counsel’s assertion that I interfered in
the case and asked prejudicial questions of Dr. Carothers.
Specifically, this refers to the TNS unit and his condemnation
of them as a “colossal waste of money.” This caught my
attention since I have presided over many trials in which
TNS units were used, discussed, and paid for. Further in my
law practice, before taking the bench, TNS units were com-
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monly used and referred to in Worker’s Compensation and
similar proceedings. Thus, when I hear an expert chiroprac-
tor opine that “there is no evidence that use of a TNS unit
hastens your recovery from any injury, let alone an acute
benign sprain/strain” (N.T. p. 122), my antennae go up. My
questioning of Dr. Carothers was benign, and I stopped
immediately after he said they were a colossal waste of
money. (N.T. p. 127).

While defense counsel points out that Plaintiff ’s counsel
asked no more questions after me, defense counsel himself
did not avail herself of my invitation either. (Defense Brief p.
17). As is clear from the transcript, if I ask a question, it is
usually after both counsel are finished, and when I am done,
I invite additional questions in view of my question. None
were forthcoming, and defense counsel made no objection to,
or comment about my question. (N.T. p. 127). He raised an
objection only after Plaintiff had presented rebuttal evi-
dence and the case was closed. At the end of our charge con-
ference, defense counsel then asked for a mistrial based on
this questioning. Defense Counsel also dropped a footnote in
his brief suggesting that other questions by me were objec-
tionable. (See Giant Eagle Brief at p. 16, footnote 3). His
passing reference thereto does not however rise to the level
of an “exception.”

Further, and which appears in the Suggested Standard
Jury Instructions, I twice told the jury that any question by
me is not to be taken as an indication of how I think they
should rule (N.T. p.p. 32, 186), and my questions are to bring
out something I think is unclear or has not been fully devel-
oped. (N.T. p. 28).

In support of his argument, defense counsel cites
Commonwealth v. Elmore, 362 A.2d 348 (Pa.Super. 1976), at
351, a criminal case where a 4 to 3 majority of the Superior
Court found that a Judge’s question about a 3800 photograph
array suggested prior criminal activity by the appellant.
Obviously, it was the subject matter of the question, i.e. ref-
erence to the 3800 pictures from a police array, rather than
the questioning itself that the Court found improper. I find
that case inapposite, and indeed my questioning ended with
“all right” after Dr. Carothers opined that TNS units were a
colossal waste of money. Had Bonnie not gotten a verdict, the
Plaintiff could easily read my six questions as supporting the
opinion that Dr. Wohar padded his bill. Thus, I find nothing
untoward in my six questions.

From time to time, I will socialize with old lawyer col-
leagues, one of whom takes the position that the Trial Judge
should be like a potted plant in the Courtroom. That is not
how I try a case. I recall one encomium accorded Senior U.S.
Appeals Court Judge Joseph N. Weis, some years ago when
he was on our Trial Bench. “He doesn’t sit; he probes.” I
believe that to be the proper role of a Trial Judge. Besides,
my Courtroom is usually too cold to support botanical life.

As to exception 11, wherein Giant Eagle contends 1 per-
mitted Bonnie’s counsel’s argument about “settlement,” it is
not supported by the record. Counsel’s argument was fair
comment on Giant Eagle’s tactic of questioning the amount
of Dr. Wohar’s bills while making no effort to monitor them.
Specifically, Plaintiff ’s counsel noted that Giant Eagle did
not say to Bonnie, “Hey make sure you submit stuff to us;
and we’ll take care of that.” (N.T. p. 171). In the context of
admitted liability, this is fair comment, and it was not error
by me to overrule the objection.

III. CONCLUSION
In conclusion, we need to keep in mind that the jury

awarded Bonnie $7,500 for economic damages, i.e. compro-
mised between the $10,700 claimed by Bonnie ($8,615, plus
$2,085 for the TNS unit), and $2,500, with no TNS unit as tes-

tified by Dr. Carothers. The balance of the award is for non-
economic damages, i.e. $13,000, which is amply supported
by the record. Accordingly, the Motion for Post Trial Relief
is DENIED, and the Verdict is AFFIRMED.

It appears that Counsel for Plaintiff did not file a Motion
for Delay Damages under Rule 238, so nothing more remains
to be done.

An appropriate Order is attached hereto.

BY THE COURT:
/s/O’Reilly, J.

ORDER OF COURT
AND NOW, to-wit, this 28th day of December, 2006, for

the reasons set forth in my MEMORANDUM of this date, it
is hereby ORDERED, ADJUDGED AND DECREED that the
Defendants’ Motion for Post Trial Relief is DENIED and the
Jury’s Verdict of March 28, 2006 is AFFIRMED.

BY THE COURT:
/s/O’Reilly, J.

1 The claim for loss of consortium of the Plaintiff, Jerome
Potosnak, was withdrawn.

2 While she believed Dr. Ripepi had prescribed the TNS
Unit, it appears that Dr. Wohar’s records suggest he pre-
scribed it. (N.T. pp. 75-76).
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Thomas Livingston and Kathryn Livingston v.
Metropolitan Life Insurance Co.

Court: Common Pleas
Case Number: GD 95-017635
Jury Verdict: For Defendant
Date of Verdict: 11/13/06
Judge: O’Brien
Pltf ’s Atty: Kenneth R. Behrend; Kevin M. Miller;

Daniel W. Ernsberger
Def’s Atty: Maureen H.S. Hebert; Leah L. Roth;

William M. Wycoff
Type of Case: Contracts
Experts: None

Remarks: Plaintiffs alleged they were informed by
Defendant Met Life that their whole life policy would accu-
mulate savings and provide them with insurance coverage at
the same time if they converted an existing policy into a new
policy by making a cash payment and paying yearly premi-
ums. Several years later Plaintiffs learned the policy would
not perform as represented. Plaintiffs filed this lawsuit seek-
ing compensatory damages, treble damages under the
Unfair Trade Practices and Consumer Protection Law, and
attorney fees and costs. Defendants maintained that the
whole life policy issued to Plaintiff-husband provided
Plaintiffs with a ten day “free-look” period during which the
policy could have been returned. In addition, Defendants
maintained that information was provided to Plaintiffs peri-
odically regarding the performance of the policy. The jury
found for Defendants.

William I. McNeff, Administrator of the
Estate of Madelyn McNeff v.

Medi-Help, P.C. and Nenad B. Janicijevic, M.D.

Court: Common Pleas
Case Number: GD 03-024486
Jury Verdict: For Defendants
Date of Verdict: 11/21/06
Judge: Colville
Pltf ’s Atty: Regis M. McClelland
Def’s Atty: John K. Heisey; Suzanne M. Oppman
Type of Case: Medical Malpractice
Experts: Plaintiff(s): Brent Gray Petty, M.D.

(Baltimore, MD); Bennet I. Omalu, M.D.
(forensic pathologist); Michael A. Zemaitis,
R.Ph.
Defendant(s): Robert A. Branch, M.D.;
Paul M. Paris, M.D.

Remarks: Plaintiff, 53 years of age, presented at Defendant
Medi-Help with fever, chills, shortness of breath and chest
tightness and reported allergies to among other things,
Robitussin. Defendant doctor diagnosed acute bronchitis
and pneumonitis and allegedly prescriped Tussi-Organidin
which is contraindicated for patients with Robitussin allergy.
Three days later, Plaintiff was found dead at home. Plaintiff
filed this wrongful death and survival action alleging that the
treatment rendered to Plaintiff-Decedent deviated from the
standard of care. Defendant doctor claimed he did not intend
for Plaintiff-Decedent to receive the prescription given to
her by the pharmacy. The jury found Defendant doctor was
not negligent. (The pharmacy, CVS Pharmacy, Inc., was dis-
missed by stipulation of all parties prior to trial.)

Albert E. Neuman and Doris Neuman v.
Kenneth B. Renchko, individually and t/d/b/a

Ash’s Chimney Sweep, Inc., and Stanley F. Jarzynka, Jr.

Court: Common Pleas
Case Number: GD 03-002970
Jury Verdict: For Defendants
Date of Verdict: 1/19/07
Judge: Della Vecchia
Pltf ’s Atty: Janette D. Simmons; Judith F. Olson;

David E. Holliday; Daniel M. Taylor, Jr.
Def’s Atty: Kathleen S. McAllister and Tara L. Maczuzak

(for Defendant Jarzynka); Richard L.
McMillan (for Defendant Renchko)

Type of Case: Other Tort
Experts: Plaintiff(s): Genevieve J. Bures (Berea,

OH); James P. Churchwell (fire consultant)
(Hudson, OH); Brian J. Churchwell
(Hudson, OH); Joe Ciaramella (auto
appraiser); L.E. Batton (Charlottesville,
VA)(auto appraiser)

Remarks: Fire destroyed Plaintiffs’ home and contents,
garage and three classic cars. Plaintiffs’ home was located
adjacent to Defendant Jarzynka’s home. Plaintiffs alleged
Defendant company which installed the wood-burning stove
system in Defendant Jarzynka’s home should have installed
a spark arrestor screen to prevent embers from escaping.
Defendant Renchko maintained that the fire was not caused
by his installation of the system. Defendant Jarzynka con-
tended that the cause of Plaintiffs damages did not arise
from any negligence on his part. The jury found defendants
were not negligent.

Robin M. Wytiaz and Keith Wytiaz, her husband v.
David J. Deitrick, D.O.,  Mercy Primary Care, Inc. and

Metropolitan Ob-Gyn Associates, Inc.

Court: Common Pleas
Case Number: GD 06-002688
Jury Verdict: For Defendants
Date of Verdict: 1/23/07
Judge: Scanlon
Pltf ’s Atty: Alan H. Perer
Def’s Atty: Paula A. Koczan; Anita B. Folino
Type of Case: Medical Malpractice
Experts: Plaintiff(s): Joseph Finkelstein, M.D.

(ob-gyn) (New York, NY); Lawrence
Cooperstein, M.D.
Defendant(s): Gerald R. Aben, M.D. (radi-
ologist) (Detroit, MI); Ronald J. Bolognese,
M.D. (Bryn Mawr, PA); Gordon F.
Schwartz, M.D. (Philadelphia, PA);
Kenneth M. Algazy, M.D. (Philadelphia, PA)

Remarks: Plaintiffs filed this lawsuit based on alleged negli-
gent failure to diagnose breast cancer in Plaintiff Robin M.
Wytiaz. Plaintiffs alleged Defendant doctor deviated from
the standard of care in a number of ways including by fail-
ing to properly conduct a routine breast exam in August of
2003 and failure to order additional testing at that time
despite finding an area of thickening of tissue in the breast.
Defendant doctor maintained that at the relevant time the
cancer was not detectable. The jury found Defendant-doc-
tor’s conduct did not fall below the standard of care.

J U R Y  V E R D I C T S
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Norma J. Souffrant and August Souffrant, her husband v.
Patrick A.X. Hall, M.D.

Court: Common Pleas
Case Number: GD 02-009668
Jury Verdict: For Defendant
Date of Verdict: 12/7/06
Judge: Scanlon
Pltf ’s Atty: Dorothy L. Raizman; Craig E. Frischman
Def’s Atty: Marian Patchen Schleppy
Type of Case: Medical Malpractice
Experts: Plaintiff(s): C. Alan Brown, M.D. (Santa

Barbara, CA); Deborah Schultz, R.N. (life
care plan)
Defendant(s): Michael J. Barrett, M.D.
(Bala Cynwyd, PA); Bryan Curry Donohue,
M.D.; Steven M. Heilbrunn, M.D.; James
E. Lowe, M.D. (Durham, N.C.)

Remarks: Plaintiffs claimed Defendant doctor failed to obtain
the informed consent of Plaintiff-wife prior to performing an
angioplasty to clear an occluded artery. During the angioplas-
ty, Defendant perforated the artery, requiring an emergency
cardio-thoracic surgery. Plaintiff-wife was paralyzed and on a
respirator for weeks and suffered permanent injuries includ-
ing problems with cognitive functioning, right-sided weakness
and difficulty ambulating. Defendant claimed he explained
the risks and benefits of the procedure and did obtain
informed consent. The jury found Defendant doctor did not
fail to obtain the consent of Plaintiff prior to surgery. 

Marshall Pappert and Julia Pappert, his wife v.
Donald Snyder and Cheryl Snyder, his wife,

and Theodore Jones

Court: Common Pleas
Case Number: GD 04-009379
Jury Verdict: For Plaintiff Marshall Pappert in the

amount of $15,000.00
(Percentage of liability with multiple
Defendants): 95% against the Snyder
defendants and 5% against Jones

Date of Verdict: 12/6/06
Judge: O’Reilly
Pltf ’s Atty: Anthony A. Seethaler
Def’s Atty: Thomas J. Campbell and Matthew J.

Lautman for Defendant Jones;
Gary M. Zyra for Defendants the Snyders

Type of Case: Dog Bite
Experts: Plaintiff(s): Donald E. McFarland, D.O.;

Robert E. Schilken, M.D.; Juan B. Ochoa,
M.D.; Michael N. Schneider, Psy.D.
Defendant(s): Jeffrey N. Kann, M.D.

Remarks: Plaintiff-husband alleged the Snyders’ large
German Shepherd attacked him as he walked down the
street, biting him in the left leg and knocking him to the
ground. Plaintiff claimed the force of the attack caused him
to twist and injure his knees, for which he underwent arthro-
scopic surgery. Damages also included on-going limitations
in activity due to the knee injuries, medical expenses and
wage loss. Plaintiff-wife alleged loss of consortium.
Plaintiffs also sued the landowner, Defendant Jones.
Defendants’ medical expert claimed that Plaintiff-husband’s
knee problems were preexisting and degenerative in nature.
The jury found for Plaintiff-husband and awarded
$15,000.00. The jury awarded no damages to Plaintiff-wife
for loss of consortium.

Ann Steligo and Edward Steligo, her husband v.
Paul Cervone, M.D. and Valley Women’s Health, P.C.

Court: Common Pleas
Case Number: GD 02-012936
Jury Verdict: For Defendants
Date of Verdict: 12/1/06
Judge: Colville
Pltf ’s Atty: Elizabeth A. Beroes
Def’s Atty: Marian Patchen Schleppy
Type of Case: Medical Malpractice
Experts: Plaintiff(s): Arnold O. Steffens, M.D.

(Hatboro, PA); Ingrid Holman, M.D.;
Charles Cline, M.D.; Arnold Fingeret, M.D.
Defendant(s): Michael J. Bonidie, M.D.

Remarks: Plaintiffs alleged Defendants deviated from the
standard of care when they caused her to suffer permanent
nerve damage by negligently performing a pre-operative CT
scan instead of a less-invasive ultrasound. In addition,
Plaintiffs alleged Plaintiff-wife suffered a wound separation
that Defendant cleaned with peroxide, causing a burn.
Plaintiffs further claimed that due to Defendants’ substan-
dard care, Plaintiff suffered deep vein thrombosis and pul-
monary emboli after a hysterectomy. Defendants maintained
the use of the CT scan for pre-operative testing was within the
standard of care and that Plaintiff-wife had undergone previ-
ous CT without incident. Defendants contended that wound
separation is a known risk of surgery and that in this case the
separation was superficial. Finally, Defendants maintained
the deep vein thrombosis and pulmonary emboli are addition-
al known risks of surgery and defendant doctor used appropri-
ate preventative measures to guard against these risks. The
jury found defendant doctor did not act negligently.

Racquel Underwood, a minor, by and through her mother
and natural guardian Catherine Underwood,

Shauna McInnes and Andrew Dash v.
Dana Wind and Sherry Kasprzyk

Court: Common Pleas
Case Number: GD 04-007373
Jury Verdict: For Plaintiffs for a total of $230,000.00

(Percentage of liability with multiple
Defendants): 70% Defendant Wind;
30% Defendant Kasprzyk

Date of Verdict: 1/23/07
Judge: O’Reilly
Pltf ’s Atty: Rudolph L. Massa; Colleen M. Hough
Def’s Atty: Marianne C. Mnich; Scott A. Millhouse
Type of Case: Dog Bite
Experts: None

Remarks: All three Plaintiffs were attacked by one of two pit
bulls owned by Defendant Wind. Defendant Wind and the
two dogs resided in a rental property owned by Defendant
Kasprzyk. Plaintiff Underwood, 11 years of age at the time,
was playing with friends about a mile from Defendant
Wind’s home when the dogs escaped.  The dogs chased and
encircled Plaintiff Underwood and one dog then attacked
her, biting her in both legs. Plaintiffs McInnes and Dash
were passing by in a car and stopped to render aid. Both
were then attacked. Defendant Wind claimed the dog had not
previously shown any vicious propensities; Defendant
Kasprzyk maintained she was not aware the dogs were living
in her rental unit, her lease agreement prohibited it and she
had no knowledge the dogs were dangerous. The jury found
both Defendants were negligent and awarded $65,000.00 to
Racquel, $85,000.00 to Shauna and $80,000.00 to Andrew.
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Nancy Wharton, Executrix of the
Estate of Roger Wharton, Deceased v.

UPMC Passavant, George H. Janicke, M.D.,
Robert J. Love, M.D., Allegheny North Arthritis Center,

P.C., and Devashis A. Mitra, M.D.

Court: Common Pleas
Case Number: GD 02-023942
Jury Verdict: For Defendants
Date of Verdict: 10/4/06
Judge: O’Reilly
Pltf ’s Atty: Philip A. Ignelzi, Michael A. Murphy,

John D. Perkosky
Def’s Atty: Giles J. Gaca; Rebecca Sember (Defendant

Love); Andrew G. Kimball
Type of Case: Medical Malpractice
Experts: Plaintiff(s): Bertrand Agus, M.D. (New

York, NY); Joseph R. Lentino, M.D.
(Chicago, IL); Esteban Mezey, M.D.
(Baltimore, MD); Morris Papernik, M.D.
(Chicago, IL); John Tafuri, M.D. (Westlake,
OH); Steven Klepper (economic loss)
Defendant(s): John M. Lagnese, M.D.;
Robert S. Brown, M.D. (New York, NY);
David R. Weber, M.D.; Richard M. Silver,
M.D. (Charleston, SC)

Remarks: Plaintiff ’s Decedent presented to Defendant ER
with left shoulder pain. Defendant Janicke, the ER doctor,
provided an injection of Depo-Medrol. Decedent had a lesion
at the base of his neck in the area of sternal wires used in a
bypass procedure years earlier which was noted in the chart
but not apparently assessed. Decedent followed up with his
family doctor, Defendant Dr. Love, who gave injections of
Depro-Medrol in both shoulders as the pain complaints had
spread. The lesion was allegedly not noted or assessed by Dr.
Love. Decedent returned to Defendant ER several days later
unable to walk. Dr. Love ordered consultation with a
rheumatologist, Defendant Dr. Mitra who diagnosed
polymyalgia rheumatica which he treated with IV steroids.
As Decedent’s condition continued to deteriorate, he was
transferred to another hospital and on admission the drain-
ing lesion was noted as was an elevated white blood count.
He was diagnosed with MRSA sepsis and succumbed sever-
al weeks later. Plaintiff filed this lawsuit alleging sub-stan-
dard care by the Defendants who administered steroids for a
condition Decedent did not have, further suppressing his
already compromised immune system and allowing the
undiagnosed infection to spread. Defendants maintained
Decedent’s condition was a difficult one to assess and his
pre-existing conditions, including liver disease, complicated
the case. The jury found that none of the three defendant
doctors acted negligently.

Marlene DeBattista n/k/a Marlene Dragovich v.
Katherine L. Arnold, a/k/a Katherine L. Arnold Diorio,

a/k/a Katherine Diorio

Court: Common Pleas
Case Number: GD 03-021035
Jury Verdict: For Defendant
Date of Verdict: 9/19/06
Judge: Allen
Pltf ’s Atty: G. Clinton Kelley
Def’s Atty: Gregg A. Guthrie; Mark J. Golen
Type of Case: Motor Vehicle
Experts: Plaintiff(s): Charles J. Burke, III, M.D.

Defendant(s): Nick Sotereanos, M.D.

Remarks: Defendant pulled out from a parking lot onto the
roadway, striking the right front end of the vehicle in which
Plaintiff was a passenger. Plaintiff alleged Defendant’s neg-
ligence caused her to suffer various injuries including neck
and back injuries and injuries to both knees. Damages
included lost wages and medical expenses including into the
future. Defendant’s expert maintained that Plaintiff ’s com-
plaints arose from pre-existing conditions. The jury found in
favor of Defendant. (Prior to trial, Plaintiff had been award-
ed $15,000.00 by an arbitration panel, a decision which
Defendant then appealed.)

Anthony J. Vita, Jr. and Wende Vita, his wife v.
Jack J. Kessler and Ellen P. Kessler, his wife

Court: Common Pleas
Case Number: GD 05-024120
Jury Verdict: For Defendants
Date of Verdict: 1/29/07
Judge: O’Reilly
Pltf ’s Atty: David M. Landay
Def’s Atty: Kristin L. Pieseski; Lauren R. Ames
Type of Case: Premises Liability
Experts: Plaintiff(s): Dane Wukich, M.D.

Defendant(s): Stephen F. Conti, M.D.

Remarks: Plaintiff-husband suffered a severe ankle sprain
and bone bruise when he stepped on loose stones hidden
under leaves on property adjacent to Defendants’. Plaintiffs
alleged the stone was from Defendants’ unfinished sidewalk
and further that Defendants knew or should have known of
the dangerous condition. Defendants denied negligence and
maintained Plaintiff-husband fell on a public roadway.
Plaintiffs alleged damages including wage loss and medical
bills. The jury found defendants were not negligent.

Donna C. Martin v.
Port Authority of Allegheny County

Court: Common Pleas
Case Number: GD 05-006785
Jury Verdict: For Defendant
Date of Verdict: 11/1/05
Judge: Folino
Pltf ’s Atty: John F. Becker
Def’s Atty: Christopher J. Hess; Terrence R. Henne
Type of Case: Motor Vehicle
Experts: Plaintiff(s): Charles J. Burke, III, M.D.;

Aida Tolentino, M.D.

Remarks: While Plaintiff was riding a PAT bus, the driver
allegedly suddenly slammed on the brakes with such force
that Plaintiff and other riders were caused to fall to the floor.
Plaintiff suffered multiple injuries including a torn rotator
cuff requiring surgical repair. The jury found for the
Defendant.
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Jarl Investments, LP, Janice Bioni,
Daniel Fleck and Randall Fleck v.

Lois Fleck and Lawrence Fleck
Preliminary Injunction—Irreparable Harm

A partnership agreement will not be interpreted to leave
limited partners with the majority financial interest without
any remedy as this is an absurd result.

(Amy R. Schrempf)

David J. Hickton for Plaintiffs.
Robert E. Dauer, Jr. for Defendants.

No. GD 06-028732. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

MEMORANDUM IN SUPPORT OF ORDER
Friedman, J., December 12, 2006—This case is before the

Court on an emergency basis. Although Plaintiffs ask for
permanent relief, the procedural posture of the case (the
pleadings are not closed) prevents that. However, the Court
may exercise its equitable powers to fashion appropriate
preliminary relief, and it is in this context that the attached
Order, granting relief to the Plaintiffs, has been entered.

Plaintiff JARL Investments, L.P. (hereinafter, “JARL”)
was formed as a family partnership by Louis Fleck, now
deceased. JARL owns a very valuable piece of real estate
upon which the last restaurant of a once-prosperous chain
now sits. The chain, built by Louis Fleck, was the former Red
Bull Inns of America, which was liquidated in a devastating
bankruptcy proceeding (hereinafter, “the First
Bankruptcy”) from which Louis Fleck, with the help of his
daughter, Plaintiff Janice Bioni, managed to salvage one of
the 15-20 restaurants located throughout the greater
Pittsburgh area.

Much of the family’s wealth, including the family home,
was lost in the First Bankruptcy, and Louis Fleck (here-
inafter referred to as “Louis”) wanted to avoid tying the fate
of the instant piece of real estate to the business success or
failure of the last surviving restaurant; he wanted to pre-
serve the value of the real estate for the primary benefit of
his four children. He therefore set up two limited partner-
ships, one to own the real estate (Plaintiff JARL) and one to
own the restaurant business, R.B. No. 2 Limited Partnership
(hereinafter “RB2”), not a party hereto. Although both Louis
and his wife, Lois Fleck (hereinafter, “Lois”), are named as
General Partners of both partnerships, there is no dispute
that Louis alone had virtually total control over the partner-
ships during his lifetime.

His children are the other individuals named as parties
hereto. Initially only two of the four, later all four, were to
hold the majority interest of JARL (the real estate partner-
ship). Louis and Lois, who is also the mother of the four chil-
dren, were the General Partners of JARL with an economic
interest of 2% each in JARL. The economic interest in JARL
of each of the four children is 24%. In contrast, the equity
interests in RB2 (the restaurant business) were held mostly
by Louis and Lois Fleck, with the four children’s economic
interests totaling only 4% each and Lois’s current economic
interest being 84%.1 Louis and Lois were designated as the
General Partners of RB2 as well. It must be remembered
that RB2 was expected by Louis to generate income after his
death for Lois and for JARL; it owns no real estate.

Upon the death of Louis on January 31, 2004, Lois became
the sole surviving General Partner of both partnerships. The
credible, and virtually uncontradicted, evidence shows that,
since Louis’s death, she has repeatedly acted in violation of
the JARL partnership agreement, thwarting the intent of

that agreement apparently for the financial benefit of RB2
and one of the Fleck children, Lawrence Fleck, a/k/a Larry
Fleck (hereinafter, “Larry”), and to the detriment of JARL
and the individual Plaintiffs.

1. There is only one reasonable interpretation of Section 10.2
The Agreement of the Limited Partnership (“Agree-

ment”) for JARL is a well-drafted document, clearly intend-
ed to prevent the acts Lois has undisputedly committed.2
There is no doubt that Plaintiffs’ remedy for those improper
acts would include her removal under the Agreement. Even
though neither Louis nor Lois could have anticipated that the
family, which had been through so much, would come to the
current pass, the Agreement itself covers the contingency.
Section 10.2 deals with the removal of a Partner, a defined
term which includes both a General Partner and a Limited
Partner. Defendants contend that, contrary to that definition,
the use of the word “Partner” in one parenthetical phrase
means only “Limited Partner.” As a result, Defendants con-
tend it is impossible for Lois ever to be removed as a General
Partner without her consent.

Such an interpretation is absurd given the other provi-
sions of the Agreement. The consensual removal of Lois as a
General Partner is already covered by Section 10.1. Her
duties as a General Partner are expressly set forth else-
where in the agreement and include the clear statement that
she is a fiduciary. One of the anticipated remedies for the
violation of a General Partner’s duties is found in Section
10.2, which is fully quoted below:

Section 10.2. Removal. A Partner may be removed
from the Partnership at any time upon the affirma-
tive vote of all of the General Partners and a
Majority in Interest (other than the Partner whose
removal is proposed) of the Limited Partners. The
removal shall be effective immediately upon deliv-
ery to the removed Partner of written notice of his
removal.

Substituting the wordier definition of “Partner,” Section
10.2 would read as follows:

Section 10.2 Removal. A [General Partner or a
Limited Partner] may be removed from the
Partnership at any time upon the affirmative vote
of all the General Partners and a Majority in
Interest (other than the [General Partner or
Limited Partner] whose removal is proposed) of the
Limited Partners. The removal shall be effective
immediately upon delivery to the removed
[General Partner or Limited Partner] of written
notice of his removal.

Defendants’ argument, in effect, is that the arguably poor
placement of the parenthetical “other than the Partner
whose removal is proposed” controls over the defined term
“Partner,” and also controls over the fiduciary duties of the
General Partner so that he or she can never be removed.
This raises the placement of a parenthetical phrase to the
status of a clause absolving Lois of all breaches of her clear-
ly described fiduciary duties. It is not a reasonable interpre-
tation of the clause.

The Defendants’ interpretation of Section 10.2 would
leave the Limited Partners of JARL, who have the majority
financial interest, without any remedy under an otherwise
sensibly drafted agreement. This would be an absurd result
and Defendants’ continued insistence on this absurdity has
caused great harm to JARL and threatens even greater harm
if not immediately brought to a halt. There is only one rea-

sonable interpretation of Section 10.2, that Lois can be
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removed as a General Partner without her consent, upon the
unanimous vote of all other General Partners (none, at the
time in question) and a majority vote of the Limited
Partners.

2. The credible evidence overwhelmingly demonstrates that
Lois was properly removed as a General Partner of JARL.

All conditions were met and appropriate notice given for
the vote on removal of Lois as a General Partner. Although
“cause” is not required for removal of a Partner, the credi-
ble evidence of just cause is also overwhelming and uncon-
tradicted. In her testimony, Lois did not even attempt to
refute the contentions regarding her conduct. For example,
she virtually admitted that she had caused JARL to pay
monies owed by RB2 for taxes. Larry himself was in Court
for the entire hearing and yet chose not to testify. The over-
whelming evidence of his misfeasance and improvidence
remains uncontradicted. That uncontradicted evidence
depicts him as the Prodigal Son, welcomed home after
years of alienation. The parable assumes that the forgive-
ness and joy of the Prodigal’s parents resulted in happiness
ever after. Here, however, the Prodigal appears to have
resumed his prior ways. Lois, as his mother, can condone
this. As JARL’s General Partner, however, she may not. She
had no authority under the Agreement to disburse JARL’s
assets to pay RB2’s debts simply because Lois both as
RB2’s General Partner and as a mother, was willing to per-
mit Larry to return to his old ways. At the final hearing,
Larry will have the opportunity, which he declined to take
last week, to explain why he has not, as Plaintiffs contend,
shamelessly induced his mother to enable his ineptness and
his addictions.

In addition, there is no merit to Defendants’ contention to
the effect that Plaintiffs’ supposed failure to pay Louis for
the value of her economic interest in JARL renders her
removal a nullity. The Agreement contemplates such pay-
ment may not be made promptly and provides for interest at
7% per annum until payment is made. See Section 12.2. See,
also, Section 12.1, which bars Lois (now a “removed”
Partner) from participating in the determination of the value
of her interest.

3. Plaintiffs are entitled to preliminary injunctive relief bar-
ring Lois from continuing to represent herself as the
General Partner of JARL and directing both Defendants to
preserve all their personal records and accounts and those
of RB2.

RB2 is now in Bankruptcy. This is the Second Bankruptcy
for Louis Fleck’s beloved creation, the Red Bull restaurant.
The removal of Lois as General Partner of JARL would
undoubtedly cause Louis much sorrow and disappointment
were he still alive to witness it. However, his sorrow and dis-
appointment would be even greater were he to see how the
actions of his obviously beloved wife have once again jeop-
ardized the family wealth by hanging the albatross of RB2’s
debt over the neck of JARL and its real estate which Louis
took such pains to protect.

It appears that all the elements for the grant of prelimi-
nary relief are present:

1. Plaintiffs have no adequate remedy at law.
2. Immediate and irreparable harm is threatened (Lois

has listed both the real estate and restaurant business for
sale even though she was lawfully removed as a General
Partner of JARL several years ago);

3. Greater harm will occur if preliminary relief is denied
than if it is granted;

4. Plaintiffs have a high likelihood of success on the mer-
its after a full trial.

As to the amount of bond Plaintiffs must post in the event

this relief has been improvidently granted, there is no signif-
icant financial harm that can result either to Lois or Larry.
RB2, already in bankruptcy, is not entitled to any monies
from JARL; rather, it is RB2, as a tenant, that owes JARL
rent. The appropriate bond pending a final Decision in the
matter is therefore the nominal amount of $1.00.

BY THE COURT:
/s/Friedman, J.

See Order filed herewith.
DATED: December 12, 2006

ORDER OF COURT
AND NOW, to-wit, this 12th day of December 2006, it

appearing after an evidentiary hearing of some length that
Lois Fleck was properly removed as the General Partner of
JARL Investments, L.P. (“JARL”), one of the captioned
Plaintiffs, it is ORDERED that Lois Fleck be and hereby is
enjoined from representing to any person or entity that she
is still a General Partner of JARL, until such time as this
Court directs otherwise.

It is further ORDERED that Plaintiffs Janice Bioni,
Daniel Fleck and Randall Fleck, being the duly elected
General Partners who replaced the aforesaid Lois Fleck, are
to be given full recognition by all as the only authorized
General Partners of Plaintiff JARL Investments, Inc. as of
November 24, 2004, and all their acts on behalf of JARL from
that date to the present are hereby ratified and all the acts of
Lois Fleck on behalf of JARL from that date until the pres-
ent are hereby declared null and void unless specifically
accepted and ratified by the individual Plaintiffs named
above, as General Partners of JARL, such ratification to be
done in as timely a manner as possible once Plaintiffs
become aware of them.

It is further ORDERED that Lois Fleck and Lawrence
Fleck shall turn over, forthwith, to Plaintiffs Janice Bioni,
Daniel Fleck and Randall Fleck, as General Partners, all
monies, accounts, books, records and assets, in any form
kept, of Plaintiff JARL Investments, Inc.

It is further ORDERED that Lois Fleck and Lawrence
Fleck shall each preserve all their personal financial
records, accounts, and books in any form kept and shall also
preserve such records belonging to RB2, which may remain
the possession of either of them, and shall make both their
individual records and those of RB2 (to the extent permitted
by the Bankruptcy Court) available upon request to
Plaintiffs or their agents for an accounting of the affairs of
JARL, RB2 (to the extent permitted by the Bankruptcy
Court), Lois Fleck as an individual, and Lawrence Fleck as
an individual.

Before the above provisions of this Order may take effect,
Plaintiffs shall post bond in the nominal amount of $1.00, to
comply with the requirements of Pa. R.C.P. 1531(b).

It is further ORDERED that Plaintiffs shall pay to
Defendants’ counsel to hold in escrow pending a final hear-
ing a check representing Plaintiffs’ evaluation of Lois
Fleck’s 4% interest in JARL as of the date of her removal,
November 24, 2004, along with interest at 7% per annum
from November 24, 2004 to the date of payment into the said
escrow, as called for by Section 12.2 of the Agreement. Once
the appropriate amount is received by Defendants’ counsel
to hold in escrow, the requirements of Section 12.2 shall be
deemed fulfilled.

BY THE COURT:
/s/Friedman, J.

1 The parties used different terms for this financial interest.
The Court uses the term “economic interest” based on the
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testimony of Paul Singer, Esquire, who talked about Louis’
wish to give the economic value of JARL to the children,
while keeping control of JARL in himself and his wife.

2 The Court hesitates to adopt in this instance Plaintiffs’ rea-
soning regarding the rule that documents are construed
against the drafter. The two partnerships did not arise out of
an adversary relationship, where that rule might have mean-
ing. Rather, the creation of the two partnerships was the
attempt by a father and husband to salvage the remnants of
his family’s fortune, created in large part by his own efforts
and his own genius. He hoped, as the credible evidence
shows, to protect both aspects of what was saved from the
First Bankruptcy, the real estate (then of future value) and
the last remaining restaurant (then of present income-pro-
ducing value).

In Re: John W. Terlecki
Pension Forfeiture Act—Similarity of Mail Fraud and Theft

By Deception

For purposes of the Public Employee Pension Forfeiture
Act, the Federal Offense of Mail Fraud is substantially the
same as theft by deception.

(Amy R. Schrempf)

John R. Orie for Petitioner.
Craig E. Frischman for City of Pittsburgh Municipal Pension
Fund.
Matthew F. Dolfi for City of Pittsburgh.

No. SA 04-001186. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

MEMORANDUM ORDER
O’Reilly, J., December 18, 2006—The Petitioner, JOHN W.

Terlecki (“Terlecki”) filed the within civil summary appeal
from a denial of pension benefits by the City of Pittsburgh
Municipal Pension Board (“Retirement Board”). The parties
filed Position Statements and Briefs that have set forth their
respective positions. Two (2) Status Conferences were held
before me, and the parties agreed to have me decide the
appeal on their briefs. The basis for the denial of benefits
stems from Terlecki’s conviction for mail fraud in federal
court on June 13, 2002.

I. FACTS
Terlecki was employed by the City of Pittsburgh for thir-

ty-seven (37) years, from March 29, 1965 through March 23,
2002. He held a variety of positions, from summer laborer, to
full-time laborer, to street cleaner, to Foreman of Parks and
Recreation, to Supervisor for Public Works. He ultimately
was promoted to Sewer Operation Manager in 2000.

The salient facts in this matter revolve around the con-
struction of the new baseball stadium in the City of
Pittsburgh, PNC Park. As a precondition to the construction
of that stadium the town fathers had determined that the
existing multi-use stadium, Three Rivers Stadium should be
torn down, and two (2) stadiums should be built to accom-
modate the professional sports teams in the City of
Pittsburgh.

Given that scenario, a variety of infrastructure projects
were involved, including the installation of storm and sani-
tary sewers, the appurtenances typically connected with
storm sewers, and the re-routing, and additional installa-
tions of such sewers. The said work was to follow a sched-

ule so that all would be in readiness for the proposed, and
much advertised, inauguration of the new PNC Park. In the
budget for this project, circumstances developed that cer-
tain funds in one line item [storm sewer installation, and
renovation] was nearly exhausted, while considerable
funds were still available in the budget under the line item
for sanitary sewers. Faced with the need to meet the inau-
gural opening of PNC Park, Terlecki, at the direction of his
superior, John Hanna (“Hanna”), caused funds to be shift-
ed from one line item to another so as to get the storm
sewer renovation and installation completed in time for the
opening of PNC Park.

Terlecki accomplished the same, and saw to it that the
funds to pay the storm sewer contractor, LMD, Inc.,
(“LMD”) for the project were made available so that PNC
Park opened as scheduled with the requisite infrastructure
to handle any rainfall that might occur.

Unfortunately, for Terlecki, his boss, Hanna, was in
cahoots with the sewer contractor, LMD, and permitted
that contractor to submit bogus bills, inflated bills, and the
like, mixed in with legitimate bills which were paid with
City funds. This scheme ultimately became known to the
proper Federal authorities, and the contractor and
Terlecki’s supervisor were indicted on a variety of Federal
charges, including Mail Fraud. Terlecki, having followed
the directions of his superior, and transferring the funds
between the line items, was likewise indicted on a Mail
Fraud count.

Terlecki, of limited funds, could not afford to mount a
defense against the Federal charges, and ultimately plead
guilty to a single count of Mail Fraud on March 12, 2002. 18
U.S.C. §1341. As a result, on June 13, 2002 he was sentenced
to two (2) years of probation and filed the amount of $1,000.
His guilty plea and the transcript of the colloquy between
him, his counsel, and the Court have been provided to me.
(See Exhibit 2 of the Objections to Petitioner’s Proposed
Statement of Facts.).

The Information filed by the U.S. Government states that
Sharon L. Antonucci of LMD prepared the monthly invoices
that were submitted by her, via hand delivery, to Terlecki for
the sums due LMD from the City for the catch basins
cleaned. It was alleged that Terlecki was part of a scheme
whereby he instructed LMD to bill for sewer cleaning by
falsely and fraudulently billing under the Catch Basin
Cleaning Contract; and that Terlecki in turn approved the
invoices and forwarded the City’s payment in the amount of
$90,672.50 via the United States Mail to LMD. (See Exhibit 1
of the Objections to Petitioner’s Proposed Statement of
Facts.). Indeed, Terlecki plead guilty and was informed by
the Court of his rights to appeal the sentence. (See, p. 10 of
Exhibit 2 of the Objections to Petitioner’s Proposed
Statement of Facts.)

II. ANALYSIS AND CONCLUSION
The relevant statutes that are before me in this appeal are

the Federal Offense of Mail Fraud (18 U.S.C. §1341) and the
Public Employee Pension Forfeiture Act (43 Pa.C.S.A. §1312
& 1313).

The Federal Mail Fraud statute is as follows:

Whoever, having devised or intending to
devise any scheme or artifice to defraud, or for
obtaining money or property by means of false or
fraudulent pretenses, representations, or promises,
or to sell, dispose of, loan, exchange, alter, give
away, distribute, supply, or furnish or procure for
unlawful use any counterfeit or spurious coin, obli-
gation, security, or other article, or anything repre-
sented to be or intimated or held out to be such
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counterfeit or spurious article, for the purpose of
executing such scheme or artifice or attempting so
to do, places in any post office or authorized depos-
itory for mail matter, any matter or thing whatever
to be sent or delivered by the Postal Service, or
deposits or causes to be deposited any matter or
thing whatever to be sent or delivered by any pri-
vate or commercial interstate carrier, or takes or
receives therefrom, any such matter or thing, or
knowingly causes to be delivered by mail or such
carrier according to the direction thereon, or at the
place at which it is directed to be delivered by the
person to whom it is addressed, any such matter or
thing, shall be fined under this title or imprisoned
not more than 20 years, or both. If the violation
affects a financial institution, such person shall be
fined not more than $1,000,000 or imprisoned not
more than 30 years, or both.

18 U.S.C. §1341
The Public Employee Pension Forfeiture Act was essen-

tially designed to combat corruption in the public sector.
Section 1313(a) & (b) provide that:

(a) Notwithstanding any other provision of law, no
public official or public employee nor any benefici-
ary designated by such public official or public
employee shall be entitled to receive any retire-
ment or other benefit or payment of any kind
except a return of the contribution paid into any
pension fund without interest, if such public offi-
cial or public employee is convicted or pleads
guilty or no defense to any crime related to public
office or public employment.

(b) The benefits shall be forfeited upon entry of a
plea of guilty or no defense or upon initial convic-
tion and no payment or partial payment shall be
made during the pendency of an appeal. If a verdict
of not guilty is rendered or the indictment or crim-
inal information finally dismissed, then the public
official or public employee shall be reinstated as a
member of the pension fund or system and shall be
entitled to all benefits including those accruing
during the period of forfeiture if any. Such convic-
tion or plea shall be deemed to be a breach of a
public officer’s or public employee’s contract with
his employer.

(Emphasis Supplied.)

The “crimes related to public office or public employment”
are set forth in Section 1312 as follows:

Any of the criminal offenses set forth in Subchapter
B of Chapter 31 (relating to definition of offenses)
when the criminal offense is committed by a school
employee as defined in 24 Pa.C.S. §8102 (relating to
definitions) against a student.

Section 3922 (relating to theft by deception) when
the criminal culpability reaches the level of a mis-
demeanor of the first degree or higher.

Section 3923 (relating to theft by extortion) when
the criminal culpability reaches the level of a mis-
demeanor of the first degree or higher.

Section 3926 (relating to theft of services) when the
criminal culpability reaches the level of a misde-
meanor of the first degree or higher.

Section 3927 (relating to theft by failure to make
required disposition of funds received) when the

criminal culpability reaches the level of a misde-
meanor of the first degree or higher.

Section 4101 (relating to forgery).

Section 4104 (relating to tampering with records or
identification).

Section 4113 (relating to misapplication of entrust-
ed property and property of government or finan-
cial institutions) when the criminal culpability
reaches the level of misdemeanor of the second
degree.

Section 4701 (relating to bribery in official and
political matters).

Section 4702 (relating to threats and other improp-
er influence in official and political matters).

Section 4902 (relating to perjury).

Section 4903(a) (relating to false swearing).

Section 4904 (relating to unsworn falsification to
authorities).

Section 4906 (relating to false reports to law
enforcement authorities).

Section 4909 (relating to witness or informant tak-
ing bribe).

Section 4910 (relating to tampering with or fabri-
cating physical evidence).

Section 4911 (relating to tampering with public
records or information).

Section 4952 (relating to intimidation of witnesses
or victims).

Section 4953 (relating to retaliation against wit-
ness, victim or party).

Section 5101 (relating to obstructing administra-
tion of law or other governmental function).

Section 5301 (relating to official oppression).

Section 5302 (relating to speculating or wagering
on official action or information).

Article III of the act of March 4, 1971 (P.L. 6, No. 2),
known as the “Tax Reform Code of 1971.”

In addition to the foregoing specific crimes, the

term also includes all criminal offenses as set forth

in Federal law substantially the same as the crimes

enumerated herein.

(Emphasis Supplied.)

The key term is “substantially the same”; and if the state law
crimes set forth in the Forfeiture Act are “substantially the
same” as the Federal offense of Mail Fraud.

The Retirement Board requested an opinion from its
solicitor in addressing Terlecki’s application for benefits. By
letter of August 9, 2002, the solicitor, in great detail and
analysis, concluded that he was subject to the Forfeiture Act
by reason of his guilty plea in Federal Court to the offense of
Mail Fraud; and further opined that the “application of the
Forfeiture Act would deprive Mr. Terlecki of his pension
benefits and would require that he be refunded his prior
pension contributions, without interest, which sums total
$42,309.12.” (See Exhibit “1” of the Position Statement of
City of Pittsburgh Municipal Pension Fund). The basis was
that the Commonwealth crime of Theft by Deception (18
Pa.C.S.A. §3922) was “substantially the same” as the Federal
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crime of Mail Fraud. As such, the question becomes whether
mail fraud is sufficiently equivalent to theft by deception as
to fall within the scope of the aforementioned law, and there-
by deny Terlecki his pension.

Theft by Deception is defined under the Pennsylvania
Crimes Code as:

(a) Offense defined.—A person is guilty of
theft if he intentionally obtains or withholds prop-
erty of another by deception. A person deceives if
he intentionally:

(1) creates or reinforces a false impression, includ-
ing false impressions as to law, value, intention or
other state of mind; but deception as to a person’s
intention to perform a promise shall not be inferred
from the fact alone that he did not subsequently
perform the promise;

(2) prevents another from acquiring information
which would affect his judgment of a transaction; or

(3) fails to correct a false impression which the
deceiver previously created or reinforced, or which
the deceiver knows to be influencing another to
whom he stands in a fiduciary or confidential rela-
tionship.

(b) Exception.—The term “deceive” does not,
however, include falsity as to matters having no
pecuniary significance, or puffing by statements
unlikely to deceive ordinary persons in the group
addressed.

18 Pa.C.S.A. §3922

The parties acknowledge that there is no case directly on
point that addresses this issue of Mail Fraud versus Theft
by Deception, and whether Mail Fraud is indeed equivalent
to Theft by Deception. However, the parties have amply set
forth their respective legal conclusions in their excellent
Briefs. I have reviewed their positions, analogies and con-
clusions.

Terlecki contends that the Forfeiture Act must be strictly
construed in his favor since a retired public employee has a
“property interest” in his pension that is entitled to constitu-
tional protection. Mazzo v. Board of Pensions and Retirement

of the City of Philadelphia, 611 A.2d 193 (Pa. 1992). In doing
so, Terlecki argues that Theft by Deception and Mail Fraud
are not “substantially the same” based on the following
analysis:

1. Theft by Deception necessitates that one “inten-
tionally obtain or withhold property,” however
Terlecki did not obtain any benefit.

2. That Terlecki would not have been convicted
under the Theft by Deception statute in
Pennsylvania because he did not “obtain or with-
hold any property.”

3. Instead, Terlecki plead guilty to Mail Fraud,
which he argues is much broader than the Theft by
Deception crime on the following basis:

(a) In that the Mail Fraud statute only requires
a “scheme.”

(b) But, that Theft by Deception requires a
“theft.”

On the other hand, the Retirement Board stresses that the
statutes contemplated under the Forfeiture Act do not have to
be identical. It notes that the crimes herein both possess sim-
ilar mens rea—Mail Fraud has a “knowing and willful” stan-

dard, while Theft by Deception has an “intentional” standard.
Additionally, it argues that both crimes encompass “decep-
tive” conduct. Lastly, it argues that, despite Terlecki’s con-
tention, neither crime requires that Terlecki actually benefit
from the fraud that was perpetrated.

The Retirement Board asserts that the only real differ-
ence between the statutes is that the Mail Fraud statute
requires that the U.S. Mail be used in the commission of the
crime. It relies on the case of Shiomos v. State Employees

Retirement Board, 626A.2d 158 (Pa. 1993) where the
Supreme Court held that the Hobb’s Act was “substantially
the same” as the Pennsylvania bribery statute even though
the distinguishing feature was that the Hobb’s Act requires
that bribery must affect interstate commerce.

The only case that appears to be analogous to the within
matter is Commonwealth v. Mascaro, 394 A.2d 998
(Pa.Super. 1978). Although it dealt with a double jeopardy
issue, the statutes in question were the same ones in the case
sub judice. The Court found that it amounted to double jeop-
ardy to try and convict on Theft by Deception in state court
when the Defendant pled guilty to Mail Fraud in Federal
Court. The Superior Court found that both crimes were so
similar that to try and convict on both crimes would amount
to double jeopardy. It stated in its Opinion that “(T)he
Federal Mail Fraud (18 U.S.C.A. §1341) and False Statement
(18 U.S.C.A. §1001) statutes are designed to guard against
theft and fraud. So too are the state statutes—Theft by
Deception (18 Pa.C.S.A. §3922), Deceptive Business
Practices (18 Pa.C.S.A. §4107), and Unsworn Falsifications to
Authorities (18 Pa.C.S.A. §4904).” Id. at 1001.

I am persuaded that although the language of both
statutes is not the same, the concept behind the crimes is
strikingly similar. Further, Terlecki’s contends that Mascaro

is not controlling. I disagree. I find it very instructive on the
issue before me. Therefore, under the above analysis, I find
that the crime to which Terlecki plead guilty under the cir-
cumstances is “substantially the same” as theft by deception,
and as such, the Retirement Board properly denied his pen-
sion request. Accordingly, the appeal filed by Terlecki is
hereby DISMISSED.

I have come to this conclusion reluctantly because the
equities certainly favor Terlecki. However, I can see no way
around and must do what is demanded by the law. It is clear
to me that Terlecki was the innocent dupe, who by reason of
this will be cast upon the resources of the “public” for sup-
port. Society has had its “pound of flesh,” but with its other
hand will now support Terlecki.

BY THE COURT:
/s/O’Reilly, J.

Date: 12/18/06

Commonwealth of Pennsylvania v.
Donald H. Stettner

Alleged Payment of Money by Defendant to Victim—

Protection From Abuse—Pattern of Violence Between

Co-Defendants

1. Defendant was charged with Involuntary Deviate
Sexual Intercourse, Conspiracy, Statutory Sexual Assault,
Indecent Assault, Corruption of Minors and Endangering
Welfare of Children.
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2. Defendant was subject to Protection from Abuse
Orders involving Co-Defendant, who was the victim’s biolog-
ical mother.

3. The prior PFA proceedings showed only a pattern of
violence between the two defendants, and provided no rele-
vant evidence regarding the sexual abuse with this victim.

4. Exclusion of testimony regarding an alleged payment
of money to the victim to prevent his testimony regarding
sexual abuse by defendant was proper where the
Commonwealth’s theories were speculative and inconclusive
as to the motivation and cause for the payment

(Mary Ann C. Acton)

Amy E. Constantine for the Commonwealth.
Timothy J. Lucas for Defendant Donald H. Stettner.
Jack Confluenti for Co-Defendant Rosalia Montes.

CC No. 200306359. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Sasinoski, J., December 29, 2006—The defendant, Donald

Stettner, is charged in the above-captioned matter with
Involuntary Deviate Sexual Intercourse (3 counts),
Conspiracy, Statutory Sexual Assault, Indecent Assault (2
counts), Corruption of Minors and Endangering Welfare of
Children.

The defense filed a pre-trial Motion in Limine to exclude
any reference of an alleged payment of money by the defen-
dant to the victim, Christopher Stettner, purportedly in
exchange for the victim to elect not to testify against the
defendant.

Additionally, the defense sought to exclude any reference
to Protection from Abuse pleadings involving the defendant
and the victim’s biological mother, Rosalia Montes, who is a
co-defendant in the above-captioned matter. On January 23,
2006, after hearing, the Court granted the defense motion to
exclude the above-mentioned evidence. The Commonwealth
filed a timely appeal. In the Commonwealth’s 1925(b)
Statement of Matters Complained of on Appeal, the
Commonwealth raises the following issues on appeal:

1. The Court committed an error of law in suppressing the
relevant evidence of the Protection from Abuse Orders of
which the defendant was the subject; and

2. The Court committed an error of law in suppressing the
evidence of the $25,000 payment made by the defendant to
the victim in this case because it occurred two days before
the preliminary hearing in this case and was relevant evi-
dence of the defendant’s consciousness of guilt.

Regarding the first allegation of error, the
Commonwealth sought to introduce evidence of Protection
from Abuse pleadings involving the defendant, Donald
Stettner, and the co-defendant, Rosalia Montes, the biologi-
cal mother of the victim, Christopher Stettner. The
Commonwealth argued that the records were relevant
because Donald Stettner directed Rosalia Montes to sexual-
ly abuse Christopher, and “there had been a pattern of vio-
lence that would be relevant in her case.” (N.T., p. 47)1 Other
than an alleged “pattern of violence” of relevance in the co-
defendant’s case, the Commonwealth did not establish that
the probative value of such evidence would be material to
proving the allegations of sexual abuse allegedly committed
by the defendant against the victim. Moreover, it was not
shown that the Protection from Abuse proceedings would
provide any relevant evidence to the issue of whether
Donald Stettner had directed the co-defendant, Ms. Montes,
to sexually abuse the victim. The court held the matter in

abeyance until immediately prior to trial, and eventually
decided to exclude the evidence. The court was not persuad-
ed as to the material and relevant nature of such evidence so
as to allow it on the basis of the Commonwealth’s offer of
proof. Accordingly, the prejudicial value of this evidence
would outweigh its probative value and was properly exclud-
ed by the court.

In regard to the Commonwealth’s next issue, the
Commonwealth argued at the pre-trial hearing that the vic-
tim’s aunt and younger sister delivered a packet of materi-
als to the victim’s girlfriend. (N.T., p. 29) Included in the
packet was a check, along with various notes written by the
victim’s siblings and notes from the defendant regarding
bills that would be paid. Id. The Court inquired whether the
notes indicated payment was being made to secure the vic-
tim, Christopher Stettner, from testifying against Dr.
Stettner. Id. Mr. Lenhardt, an assistant district attorney
appearing for the Commonwealth, replied that a promissory
note included a date after which the note was no longer
good, which coincided with the date of the preliminary
hearing in this matter.

On the outside of the packet, the following was handwritten:

“Very important. From Brandon and Marika. Dad
says he’s very sorry. He loves you, obviously none
of this stuff will be filed or pursued on our side,
either, so it’s finally over forever so we can be a
family.” (N.T., p. 31)

Mr. Lenhardt also referenced letters from the sibling of
the victim who noted that the defendant had worked out an
agreement with Pat Thomassey, the lawyer for the victim,
where the victim would claim the Fifth Amendment and can
get this over with. Id. Also included in the packet, allegedly,
was a promissory note from the defendant to the victim in
the amount of $50,000.00. (N.T., p. 32). Ms. Ditka, also
appearing for the Commonwealth, again referenced a letter
from the victim’s sibling quoting “Pat will help you take the
Fifth. Dad worked it out with him.” (N.T., p. 33).

In summarizing the Commonwealth’s theory, Mr.
Lenhardt argued that the victim, Christopher Stettner, had
made inconsistent statements as to whether the incidents,
allegedly committed by Dr. Stettner, actually happened. The
plan was “that they would pay him $50,000.00, and they got
Pat Thomassey to try to see if he could find a way to keep
him from having to testify.” (N.T., p. 34). Ms. Ditka, also
appearing for the Commonwealth, stated that “No we are not
alleging that there is inconsistent statements that would
present the Fifth Amendment. Our contention is that this
was a plan designed to get Chris Stettner and say ‘I lied
about this,’ therefore, opening himself up to a charge of false
reports to police officers, thus the need for a lawyer to help
you invoke the Fifth Amendment so that you would not
incriminate yourself.” (N.T., p. 35).

Attorney Patrick Thomassey was then called to testify on
behalf of the Commonwealth. Mr. Thomassey testified that
he met with the defendant, Donald Stettner, who sought Mr.
Thomassey’s representation. Mr. Thomassey declined, indi-
cating he already represented the victim, Christopher
Stettner, and that it would be a conflict. (N.T., p. 41). Mr.
Thomassey stated that he advised the defendant that if the
victim “had lied under oath, it would be a problem, I would
do what I should do as his lawyer, and that’s where I left it.”
Mr. Thomassey also testified that he did not remember Dr.
Stettner offering to make any payment to the victim. (N.T., p.
41). No other witnesses were called to testify. Specifically,
neither the victim, his aunt, nor his siblings, who purported-
ly wrote the notes and delivered the packet in question to
Christopher Stettner were called. No exhibits were offered
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into evidence at the hearing. There is also a defense asser-
tion that the purported payment to the victim was, in fact,
made to support the victim’s upstart limousine service and
payment of debts. (N.T., pp. 30, 31).

It is not so clear from the Commonwealth summaries pre-
sented at the hearing that Dr. Stettner attempted to pay the
victim not to testify. In fact, the Commonwealth theories
advanced by Mr. Lenhardt and Ms. Ditka are somewhat at
odds with one another. Moreover, the letters regarding pay-
ment and disposition of the case against the defendant
appear to come from family members, not the defendant. Mr.
Thomassey testified that the defendant never offered money
to the victim in exchange for not testifying against the defen-
dant. In fact, the defense argued that the victim had testified
under oath and offered an affidavit in a family court matter
offering a favorable view of his father, the defendant, which
is quite different from his allegations of sexual abuse at the
time of the within criminal action. (N.T., pgs. 36, 37).
Accordingly, the court determined the Commonwealth’s the-
ories to be undeveloped and inconclusive so as to permit a
fact finder to speculate and consider them at trial, and that
the testimony’s prejudicial value far outweighed any proba-
tive value such testimony may provide. The victim is an
adult who is well able to articulate any allegations of abuse
at trial without the nebulous and speculative inclusion of the
testimony in question, and the subject of the Motion in
Limine. The court therefore granted the motion to exclude
such testimony.

The admissibility of evidence is a matter addressed to the
sound discretion of the trial court, and an appellate court
may only reverse upon a showing that the trial court abused
that discretion. Commonwealth v. Plante, 2006 Pa.Super.
376. For these reasons, the order of the trial court to exclude
the afore-mentioned evidence from trial should be affirmed.

1 N.T., refers to notes of transcript dated 9/12 and 9/13.

In Re: Sterling P. Anderson Trust FBO
Abigail Anderson

In Re: Sterling P. Anderson Trust FBO
Alexandra Anderson

Collateral Estoppel

The doctrine of collateral estoppel prevents the prevail-
ing party, who failed to name a person as a defendant in an
arbitration proceeding, from recasting its cause of action to
recover against that person, in court, on the identical issues
raised in the arbitration.

(Rhoda Shear Neft)

Michael J. Betts for Plaintiffs.
William Campbell Ries for Defendant Advest, Inc.

No. 5835A of 1991 and No. 5835B of 1991. In the Court of
Common Pleas of Allegheny County, Pennsylvania, Orphans
Court Division.

OPINION
Mazur, J., January 17, 2007—This matter concerns

objections to Advest Bank & Trust Company’s first and par-
tial account of the Sterling P. Anderson Trust fbo Abigail
Anderson (“Trust A”) filed by Abigail Anderson. Alexandra
Anderson has filed similar objections to Advest Bank &

Trust Company’s first and final account of the Sterling P.
Anderson Trust fbo Alexandra Anderson (“Trust B”). The
basis of each objection is that Advest Bank & Trust
Company (“the trustee”) utilized an overly aggressive
investment approach and failed to diversify the assets being
held in trust for Abigail and Alexandra Anderson (“the
Objectors”). The Objectors allege that the investment
actions of the trustee resulted in avoidable investment loss-
es to their respective trusts.

Initially, it is noted that the trustee employed broker-
dealer Advest, Inc. for investment advice. Advest, Inc., a
corporate affiliate of the trustee, is licensed by the National
Association of Securities Dealers, Inc. (“NASD”) In
September 2005 the Objectors pursued and obtained judg-
ments for their trusts’ financial losses in an NASD arbitra-
tion proceeding filed against Advest, Inc. and its broker,
Robert Feldman. Prior to entering the judgments, NASD dis-
missed the matter as to the trustee for lack of jurisdiction.
The Objectors now wish to assess liability against the trustee
by arguing that the incurred losses were due to conduct by
the trustee which is subject to the jurisdiction of this court.
The trustee states that collateral estoppel based upon the
arbitration judgment precludes relitigating the issue of the
trusts’ damages. The court agrees with the trustee.

Cases such as Mellon Bank v. Rafsky, 369 Pa.Super. 585,
535 A.2d 1090 (1987) have taken this position on the use of
collateral estoppel:

Collateral estoppel may be used as either a sword or
a shield by a stranger to the prior action if the party
against whom the doctrine is invoked was a party or
in privity with a party to the prior action. Collateral
estoppel applies if five elements are present: 1) the
issue decided in the prior case is identical to the one
presented in the later case; 2) there was a final judg-
ment on the merits; 3) the party against whom the
plea is asserted was a party or in privity with a party
to the prior case; 4) the party against whom the doc-
trine is asserted or his privy has had a full and fair
opportunity to litigate the issue in the prior proceed-
ing; and 5) the determination in the prior case was
essential to the judgment therein.

Id. at 593, 1093, citing Schubach v. Silver, 461 Pa. 366, 377,
336 A.2d 328, 333-34 (1975); Matson v. Housing Authority of

Pittsburgh, 326 Pa.Super. 109, 112-13, 473 A.2d 632, 634
(1984); Day v. Volkswagenwerk Aktiengesellschaft, 318
Pa.Super. 225, 236-37, 464 A.2d 1313, 1318-19 (1983);
Restatement (Second) of Judgments §27.

That the Objectors were a party to the previous arbitration
action, that they have had a full and fair opportunity to liti-
gate their financial losses, and that the arbitration resulted
in a final judgment on the merits for those financial losses is
not in dispute. To enter an award for the Objectors, the
NASD arbitrators necessarily must have found that Advest,
Inc. and its broker, Robert Feldman, were the cause of the
trusts’ losses in the amount of the damages awarded to each
Objector.

For the Objectors to recast their cause of action to recov-
er against a different defendant on the identical issue of
damages is disingenuous. An often-quoted decision in Coca-

Cola Co. v. Pepsi-Cola Co., 36 Del 124, 172 A 260 (1934)
offers the following insight into the use of nonmutual defen-
sive collateral estoppel in situations such as the one at bar:

…assuming the identity of the issues, we are of the
opinion that a plaintiff who deliberately selects his
forum and there unsuccessfully presents his
proofs, is bound by such adverse judgment in a sec-
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ond suit involving all the identical issues already
decided. The requirement of mutuality must yield
to public policy. To hold otherwise would be to
allow repeated litigation of identical questions,
expressly adjudicated, and to allow a litigant hav-
ing lost on a question of fact to re-open and re-try
all the old issues each time he can obtain a new
adversary not in privity with his former one.

Id. at 263.
In the previous case the Objectors did not lose on the

issue of damages incurred in the course of investing the
trusts’ assets. However, they are not satisfied with the award
of damages because the trustee was not a co-defendant. A
similar situation, although not precedential, is found at In Re

Falstaff Brewing Corp. Antitrust Litigation, 441 F.Supp. 62
(D.C.Mo. 1977), where new defendants were permitted to
use defensive collateral estoppel against a plaintiff when
they had strong identity of interests with the prior defen-
dants, would have been co-defendants if not for venue
requirements, and where factual issues were identical and
grew out of same transaction. “Lack of mutuality will not
preclude defensive use of collateral estoppel at least absent
special circumstances indicating unfairness.” Bogosian v.

Gulf Oil Corp., 561 F.2d 434, 442 (C.A.3 Pa. 1977). See also,
Provident Tradesmen’s Bank & Trust Co. v. Lumbermen’s

Mutual Cas. Co., 411 F.2d 88, 92-94 (3d Cir. 1969): Blonder-

Tongue Laboratories, Inc. v. University of Illinois

Foundation, 402 U.S. 313, 91 S.Ct. 1434, 28 L.Ed.2d 788
(1971). Where the Objectors voluntarily chose to seek dam-
ages through the NASD arbitration process although the
jurisdiction of the NASD over the trustee was in dispute, the
court perceives no “special circumstances indicating unfair-
ness” such that the trustee should be denied the defense of
collateral estoppel. An appropriate order consistent with the
facts and circumstances of this case will be entered.

ORDER
AND NOW, this 17th day of January, 2007, after due con-

sideration of the above-listed matters, it is hereby
ORDERED and DECREED that the objections of Abigail
Anderson to Trustee Advest Bank & Trust Company’s first
and partial account of the Sterling P. Anderson Trust fbo
Abigail Anderson (“Trust A”), and the objections of
Alexandra Anderson to the Trustee’s first and final account
of the Sterling P. Anderson Trust fbo Alexandra Anderson
(“Trust B”) are dismissed.

Mazur, J.

Sharon Sabo v.
V. Thomas Worrall III, M.D.;

Three Rivers Orthopedic Associates-UPMC;
UPMC St. Margaret; Siri M.B. DeSilva, M.D.

and Michael Trombley, M.D.
Non-Pros—Failure to File Certificate of Merit—Opening of

Judgment

1. Where Plaintiff ’s counsel obtained a report stating that
defendants’ care fell below the standard of care and caused
decedent’s injuries, but the report was not filed before non

pros judgment entered, the court issued a rule to show cause
why judgment should not be opened.

2. Where Plaintiff ’s counsel believed his paralegal filed
the report, but the report was not in fact filed, Plaintiff was
seen as aware of the requirements of Pa. R.C.P. 1042.3 hav-
ing made an effort to comply with the requirements.

3. Defendant’s assertion that the alleged report would
nevertheless be insufficient to support a certificate of merit
because it was written by an internist who would not be “an
appropriate licensed professional” (against a board certified
orthopedic) to be considered at argument on the rule.

(Lynn E. MacBeth)

Ralston S. Jackson for Plaintiff.
John W. Jordan, IV for Defendants.

No. GD 06-005888. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION AND ORDER OF COURT
Wettick, A.J., January 24, 2007—Plaintiff ’s petition to

open judgment of non pros is the subject of this Opinion and
Order of Court.

Plaintiff filed a complaint on June 16, 2006. No certificate
of merit was filed with respect to any defendant. On August
17, 2006, defendants filed a praecipe for the entry of a judg-
ment of non pros pursuant to Pa. R.C.P. No. 1042.6.

On August 25, 2006, plaintiff served a petition to open the
judgment, and on September 7, 2006, her attorney served an
affidavit in support of the petition. The petition and the affi-
davit contain averments that plaintiff ’s attorney received a
report from Dr. Gary J. Sprouse on February 27, 2006 stating
that the care rendered by defendants fell below the standard
of care and caused decedent’s injuries.1 The petition and the
affidavit of plaintiff ’s counsel also contain averments that
within several days after the complaint was filed, certifi-
cates of merit were prepared and placed in the file. After
counsel reviewed the certificates of merit, he believed that
they were filed with the Prothonotary. He had assumed that
they had been filed by his paralegal until he received notice
of the entry of the non pros judgments.

Prior to the ruling of the Pennsylvania Supreme Court in
Womer v. Hilliker, 908 A.2d 269 (Pa. 2006), it was my prac-
tice to open a judgment of non pros entered for failure to file
a certificate of merit if the attorney for the petitioner could
establish that he or she had obtained, prior to the date upon
which a judgment of non pros could be entered for failure to
file a certificate of merit, a written statement from an appro-
priate licensed professional that there exists a reasonable
probability that the care, skill, or knowledge exercised or
exhibited in the treatment, practice, or work that is the sub-
ject of the complaint, fell outside acceptable professional
standards and that such conduct was a cause in bringing
about the harm. This practice was consistent with the opin-
ion of the Superior Court in Harris v. Neuberger, 877 A.2d
1275 (Pa.Super. 2005). In that case, prior to filing a medical
malpractice action, the attorney for the plaintiff had deliv-
ered to the defendants’ counsel an expert report, which
apparently complied with Pa. R.C.P. No. 1042.3(a)(1). The
Court ruled that since the petitioner had satisfied the pur-
pose of Rule 1042.3, the petitioner should not be barred from
his day in court.

Under my practice a plaintiff, who sought to have a judg-
ment of non pros opened on the ground that the petitioner’s
attorney had fulfilled the underlying purpose of the rule,
needed to establish that he or she had obtained, prior to the
expiration of the sixty-day period, a report complying with
the requirements of Rule 1042.3(a)(1).2 This meant that the
petitioner was required to produce the expert report and the
defendant could challenge the report on the ground that it
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would not support the filing of a certificate of merit.
In Womer v. Hilliker, supra, the Pennsylvania Supreme

Court addressed a fact situation almost identical to the fact
situation in Harris v. Neuberger, supra. The Supreme Court
ruled that the trial court erred in opening a Rule 1042.6 judg-
ment of non pros because the petitioner had not complied
with the requirement that a certificate of merit be filed with-
in sixty days after the filing of the complaint.

In Womer, the Court rejected the argument that a judg-
ment of non pros may be opened where the purpose for the
rule had been satisfied. Consequently, my practice of open-
ing a judgment of non pros where the petitioner could show
that he or she had satisfied the purpose of Rule 1042.3 is
inconsistent with Womer.

In Womer, the Supreme Court stated:

This does not mean, however, that a plaintiff
who, like Womer, fails to file a Rule 1042.3 COM
and against whom a Rule 1042.6 judgment of non

pros is entered, has no avenue by which to save his
action. Under Pa. R.C.P. No. 3051, which allows a
trial court to grant relief from a judgment of non

pros, such a plaintiff has the opportunity to demon-
strate that his failure to follow Pa. R.C.P. No. 1042.3
should be excused. In that the nature of an appeal
under Pa. R.C.P. No. 3051 is equitable, and is a mat-
ter of grace and not of right, Pa. R.C.P. No. 3051 is
then, yet another means by which Pa. R.C.P. No.
1042.3 is subject to equitable considerations. 908
A.2d at 279 (citation omitted).

In Womer, the plaintiff could not comply with the require-
ment of Pa. R.C.P. No. 3051 that there be a reasonable expla-
nation or legitimate excuse for the inactivity or delay because
the Supreme Court ruled that Womer took no steps to comply
with Rule 1042.3. In the present case, on the other hand, the
facts as alleged by plaintiff ’s counsel support a finding that
plaintiff ’s counsel was aware of the requirements of Rule
1042.3 and made an effort to comply with these requirements.
Thus, petitioner must have the opportunity pursuant to Rule
3051 to establish that there is a reasonable explanation or
legitimate excuse for the failure to file a certificate of merit.
This raises both questions of fact and questions of law
because it is my impression that the case law, governing when
the failure of an attorney to timely file a complaint (or a
responsive pleading to a complaint) will be excused, is very
fact specific.3 The parties will brief this issue.

Also, because of my prior rulings that the requirement of
a reasonable excuse requires a showing that the written
statement obtained prior to the entry of a judgment of non

pros will support the filing of a certificate of merit, there is
a second issue of fact and of law. As to this issue, the defen-
dants should have the opportunity to submit deposition testi-
mony and a brief in support of their position that the report
upon which the plaintiff ’s counsel relies will not support the
filing of a certificate of merit.4

For these reasons, I enter the following Order of Court:

ORDER OF COURT
On this 24th day of January, 2007, it is hereby ORDERED

that a rule is issued to show cause why plaintiff ’s petition to
open judgment of non pros should not be granted.
Defendants shall file an answer within twenty (20) days.
This petition shall be decided under Pa. R.C.P. No. 206.7.
Depositions shall be completed within sixty (60) days of this
date. Plaintiff ’s brief on the Rule 3051 issue and defendants’
brief on the sufficiency of the expert’s report are due fifteen
(15) days thereafter. Reply briefs are due seven (7) days
after that. Argument will be held on April 5, 2007 at 1:30 p.m.

o’clock in Courtroom 815 of the City-County Building,
Pittsburgh, PA.

BY THE COURT:
Wettick, A.J.

1 The November 6, 2006 Deposition of Dr. Sprouse supports
this allegation.

2 I imposed this requirement because the excuse offered by
the plaintiff ’s counsel is that he or she was in a position to
file, prior to the entry of the judgment of non pros, a certifi-
cate of merit based on an appropriate written statement filed
by an appropriate licensed professional.

3 This case differs from the case in which the petitioner, who
has not obtained a written statement from an appropriate
licensed professional, did not file a motion to extend the time
for filing the certificate of merit pursuant to Rule 1042.3(d)
prior to the entry of the judgment. In that case, the petition-
er cannot establish a reasonable explanation or legitimate
excuse for the inactivity because the petitioner did not mis-
takenly believe that he or she had filed a certificate of merit
and can seldom offer a reasonable explanation as to why the
petitioner did not within the sixty-day period file a motion to
extend the time for filing the certificate of merit. Moore v.

John A. Luchsinger, P.C., 862 A.2d 631 (Pa.Super. 2004).

4 Defendants contend that a written statement of Dr.
Sprouse, an internist, cannot support a certificate of merit as
to causes of action against a board certified orthopedic sur-
geon (Dr. Worrall) or a board certified emergency physician
(Dr. DeSilva). See Rule 1042.3(a)(1) which requires a writ-
ten statement from “an appropriate licensed professional”
which in a Note accompanying this rule is defined as an
expert that would be permitted to testify at trial.

Zavala, Inc., a Pennsylvania Corporation v.
Five-R Excavating, Inc. and

Western Surety Company
Statutory Counsel Fees—Motion for Sanctions—Conduct of

Defense Counsel

1. Defendants were found liable for the unpaid contract
balance owed on a public construction project, plus interest
and penalty.

2. Sanctions were not warranted by the conduct of
defense counsel in responding to Plaintiff ’s motions for sum-
mary judgment.

3. Defendant Five-R suffered the consequence of any
untruthfulness in its affidavit response to Plaintiff ’s Motion
for Summary Judgment where statutory counsel fees were
assessed for plaintiff.

4. Counsel fees will not be awarded simply because one
party is victorious in litigation or where sworn statements
are later discovered to be untrue.

(Mary Ann C. Acton)

Maurice A. Nernberg and Joshua A. Lyons for Plaintiff.
Richard D. Kalson for Five-R Excavating, Inc.

No. GD 05-4723. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Civil Division.
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MEMORANDUM IN SUPPORT OF ORDER
Friedman, J., February 6, 2007—Plaintiff, who prevailed

at trial in the captioned matter and was awarded statutory
counsel fees in an amount in excess of $100,000, presented a
“Motion for Sanctions Pursuant to Pa. R.C.P. 1023.1.”l The
sanctions sought are, for all practical purposes, directed
chiefly at defense counsel, although Plaintiff contends in its
Motion that the clients should also be held liable under the
Rule. At oral argument on Plaintiff ’s Motion the Court ruled
that, in the circumstances of this case, the earliest filing date
that the Court would even consider as possibly violative of
Pa. R.C.P. 1023.1(b) and (c) is that of Defendant’s response
to Plaintiff ’s first Motion for Summary Judgment, which was
filed on June 19, 2006. The Court then took under advise-
ment the question of whether any sanctions at all should be
awarded based on the conduct of defense counsel in
response to Plaintiff ’s first and second Motions for Summary
Judgment.

The Court noted at argument that, because of the Central
Calendar system governing litigation in our Civil Division
for which neither side’s counsel can be blamed, it had had to
deny those earlier, pre-trial, motions. This was because some
facts material to some aspects of the Motions were clearly in
dispute and because the case had already been given a trial
date in the near future after argument. As a result, it was
unlikely that there would be time for the Court to consider
whether a partial summary judgment on some aspects of the
dispute might be warranted. Some of the matters Plaintiff
complains of in its instant Motion were therefore deferred
for trial, in the interest of judicial economy and due to the
constraints of the Central Calendar.

The Court must still consider Plaintiff ’s contention that
defense counsel, by signing those responses to Plaintiff ’s two
Motions for Summary Judgment, violated Rule 1023.1(c),
which states:

(c) The signature of an attorney or pro se party
constitutes a certificate that the signatory has read
the pleading, motion, or other paper. By signing, fil-
ing, submitting, or later advocating such a docu-
ment, the attorney or pro se party certifies that, to
the best of that person’s knowledge, information
and belief, formed after an inquiry reasonable
under the circumstances,

(1) it is not being presented for any improper pur-
pose, such as to harass or to cause unnecessary
delay or needless increase in the cost of litigation,

(2) the claims, defenses, and other legal con-
tentions therein are warranted by existing law or
by a nonfrivilous argument for the extension, mod-
ification or reversal of existing law or the establish-
ment of new law,

(3) the factual allegations have evidentiary support
or, if specifically so identified, are likely to have
evidentiary support after a reasonable opportunity
for further investigation or discovery; and

(4) the denials of factual allegations are warranted
on the evidence or, if specifically so identified, are
reasonably based on a lack of information or
belief.

The Note to Rule 1023.1(d) clarifies the intent of the
drafters regarding sanctions:

Note: The Court in its discretion at any stage of the
proceedings may deny a motion for sanctions with-
out hearing or argument.

The grant or denial of relief (e.g., grant or denial of
preliminary objections, motions for summary judg-
ment or discovery application) does not, of itself,
ordinarily warrant the imposition of sanctions
against the party opposing or seeking the relief.

In most circumstances, a motion for sanctions
with respect to factual allegations [or denials]
should be addressing whether there is evidentiary
support for claims or defenses rather than
whether there is evidentiary support for each spe-
cific factual allegation in a pleading or motion.

The inclusion of the rule of a provision for “an
appropriate sanction” is designed to prevent the
abuse of litigation. The rule is not a fee-shifting
rule per se although the award of reasonable attor-
ney’s fees may be an appropriate sanction in a par-
ticular case.

The provision requiring that a motion under this
rule be filed before the entry of final judgment in
the trial court is intended to carry out the objective
of expeditious disposition and to eliminate piece-
meal appeals. Where appropriate, such motions
should be filed as soon as practicable after discov-
ery of the violation.

The following provisions of the judicial Code, 42
Pa. C.S., provide additional relief from dilatory or
frivolous proceedings: (1) Section 2503 relating to
the right of participants to receive counsel fees and
(2) Section 8351 et seq. relating to wrongful use of
civil proceedings.

The Explanatory Comment at the end of Rule 1023.1 fur-
ther enlightens us as to the “Obligations under the rule.”
While those obligations are directed primarily at attorneys,
they implicitly and explicitly provide guidance for the Court.
For example, “A court should avoid using the wisdom of
hindsight and should test the signer’s conduct by inquiring
what was reasonable to believe at the time the pleading,
motion or other paper [here, Defendants’ responses to
Plaintiff ’s Motions for Summary Judgment] was submitted.”
Later, under this same heading regarding Obligations, the
Explanatory comment states:

This rule recognizes that sometimes a litigant may
have good reason to believe that a claim or defense
is valid but may need discovery, formal or infor-
mal, to gather and confirm the evidentiary basis
for the claim or defense. If evidentiary support is
not obtained after a reasonable opportunity for
further investigation or discovery, the party has a
duty under the rule not to persist with that con-
tention. Rule 1023,1(c) does not require a formal
amendment to pleadings for which evidentiary
support is not obtained, but rather calls upon a lit-
igant not thereafter to advocate such claims or
defenses.

The Explanatory Comment also discusses the legitimate
purpose of motions for sanctions filed under the rule. See
Item II, “Practice under the rule.” Under Item III,
“Sanctions,” the Comment discusses the factors that a court
“may” consider. This part of the Comment also reiterates the
fact that in the end, the award of sanctions is discretionary
and reminds both judges and attorneys of “the principle that
the sanctions should not be more severe than reasonably nec-
essary to deter repetition of the conduct of the offending per-
son or comparable conduct by similarly situated persons.”



april 27 ,  2007 page 115Supplement to The Lawyers Journal

In this case, given the circumstances, the Court cannot
conclude that Defendants’ counsel should be separately
sanctioned for the responses to Plaintiff ’s Motions for
Summary Judgment. The client has already suffered the
consequences of any untruthfulness in the affidavit–Five-R
lost and was required to pay Plaintiff statutory counsel fees
in a substantial amount for its bad faith refusal to pay
Plaintiff promptly. Any further award in the circumstances
of this case against Defendant’s counsel as well would be an
abuse of discretion and a horrible message to members of
the Bar. The American Rule would also be severely affected
if judges start awarding counsel fees simply because the
movant was victorious in the litigation at issue or that some
of the client’s sworn or verified statements of fact are later
found to be untrue.

Here, the Plaintiff, not Defendants, had the burden of
adducing proof to support their claims as part of their
Motions for Summary Judgment. The submission by defense
counsel of a client’s affidavit and other evidence that mere-
ly raised a dispute of fact which would have depended on the
factfinder’s view as to credibility, is not indicative of conduct
by counsel that warrants sanctions. The “main” Defendant,
Five-R, has already been sanctioned in effect by statute and
further sanctions under this rule are therefore moot. The
issue of Five-R’s surety’s liability for counsel fees is the
same here as at trial, so the instant Motion is also moot as to
Defendant Western.2

At argument, Defense Counsel made an oral motion for
an award of counsel fees to them and against Plaintiff ’s
counsel, also under Rule 1023.1 et seq. A significant basis for
the oral motion would seem to be the excessive amount of the
“sanctions” requested (Plaintiff ’s total legal fees), which
effectively would have made defense counsel a guarantor of
the statutory counsel fees awarded against the client, or if
considered absolutely literally, would have resulted in
Plaintiff or his counsel receiving twice the amount of reason-
able counsel fees incurred, first from the Court’s Decision
under the statute and again as sanctions under Rule 1023.1.
As tempting as it may be to grant defense counsel’s oral
motions, the Court concludes that it is without authority to do
so. A close reading of Rule 1023.1 et seq. and the Notes and
Explanatory Comments reveals that a movant for such sanc-
tions must first give notice to the opposing party of the intent
to make such a demand. This is considered, by the
Explanatory Comment to 1023.1 at Item II, to be a “safe har-
bor” provision, giving Plaintiff here an opportunity to with-
draw its Motion for Sanctions. The Court therefore is with-
out authority to consider the Defendant’s oral motion under
these rules, regardless of its possible merit.

In conclusion, sanctions are not warranted by the conduct of
defense counsel in this case. Whether the conduct of Plaintiff
warrants such sanctions cannot properly be addressed.

See Order filed herewith.
BY THE COURT:
/s/Friedman, J.

DATED: February 6, 2007

ORDER OF COURT
AND NOW, to-wit, this 7th day of February 2007, for the

reasons set, forth in the attached Memorandum in Support of
Order, the Plaintiff ’s Motion for Sanctions Pursuant to Pa.
R.C.P. 1023.1 and Defendants’ subsequent oral motion for
similar sanctions against Plaintiff are both DENIED.

BY THE COURT:
/s/Friedman, J.

1 The Motion for Sanctions does not appear on the
Prothonotary’s Docket, although the Court’s Scheduling
Order of November 20, 2006 is noted thereon, as is
Defendants’ Response.

2 Western essentially relied on Five-R’s defense and did not
do a separate investigation nor assessment of the merits of
that defense. The Court concluded, at least implicitly, that
the law of Pennsylvania permits the members of the bonding
industry to take that position.
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Cheryl DePaolo v. Jason Cochran

Court: Common Pleas
Case Number: AR 04-7912
Jury Verdict: For Plaintiff in the amount of $135,000.
Date of Verdict: 11/6/06
Judge: O’Brien
Pltf ’s Atty: David J. Watson
Def’s Atty: Eric Anderson
Type of Case: Motor Vehicle
Experts: Plaintiff(s): Christopher Schmidt, M.D.

Defendant(s): None
Remarks: Plaintiff was injured in a motor vehicle collision at
an intersection; the defendant admitted liability. Plaintiff
suffered a fractured wrist which required internal fixation.
There were no admissible special damages. While the jury
was out the parties agreed to a high-low verdict of $50,000-
$125,000, which was agreed to minutes before the verdict
was reached.

Dolores Kaclik and John Gabriel Kaclik v.
Kyung S. Park, MD and St. Francis Medical Center, et al.

Court: Common Pleas
Case Number: GD 03-009323
Jury Verdict: For Defendant
Date of Verdict: 1/31/06
Judge: Lutty, Sr.
Pltf ’s Atty: Sean J. Carmody
Def’s Atty: John C. Conti; James Miller
Type of Case: Medical Malpractice
Experts: Plaintiff(s): Jeffrey Rubin, M.D.

Defendant(s): G. Frederick Woelfel, M.D.
Remarks: Plaintiff was admitted to Defendant Hospital
complaining of pain in his right groin area. Tests revealed a
possible pseudoaneuryosm and hematoma. A CT scan
revealed there was a right retroperitionel bleed. Defendant
surgeon performed exploratory surgery to repair the com-
mon femoral artery but Plaintiff ’s right femoral nerve was
injured during the surgery. Plaintiff suffered injuries includ-
ing right leg pain; weakness; numbness and burning sensa-
tions requiring additional treatment and therapy. Defendant
Doctor argued the treatment he rendered was appropriate
and within the standard of care.

Linda Doleno and Christopher Doleno, her husband v.
John Mellinger, M.D., Greater Pittsburgh Ob/Gyn,
Vida Regina Kasuba, M.D., Pittsburgh Anesthesia

Associates, Todd Fontaine, M.D., and
Mercy Hospital of Pittsburgh

Court: Common Pleas
Case Number: GD 04-024637
Jury Verdict: For Defendants
Date of Verdict: 1/12/07
Judge: Scanlon
Pltf ’s Atty: Wayne M. Chiurazzi
Def’s Atty: Gayle L. Godfrey; Francis Garger and

Todd W. Elliott (for Defendants Kasuba
and Pittsburgh Anesthesia)

Type of Case: Medical Malpractice

Experts: Plaintiff(s): David J. Cullen, M.D., M.S.;
Joseph Finkelstein, M.D.; Lawrence B.
Haddad, Ph.D.
Defendant(s): Rita M. Patel, M.D.;
Alan L. Wright, M.D.

Remarks: Plaintiffs alleged that Defendants began a non-
emergency cesarean section delivery before Plaintiff-wife
was properly anesthetized. Defendant Mellinger performed
two pin-prick tests and Plaintiff-wife informed him she still
had feeling. She began screaming at the first incision but
Defendant Mellinger continued with the surgery.
Defendants Kasuba and Anesthesia Associates argued that
Plaintiff-wife suffered what is known as a “patchy” block
which is within the standard of care. Defendant Mellinger
argued that it is not uncommon for patients to perceive pres-
sure sensations during cesarian deliveries and that when
Plaintiff-wife complained of pain he stopped and had the
anesthetic increased. The jury found in favor of Defendants.

Aarie W. Holt-Scruggs & James C. Scruggs, her husband v.
The Borough of Brackenridge

Court: Common Pleas
Case Number: GD 05-006786
Jury Verdict: For Defendant
Date of Verdict: 1/11/07
Judge: Colville
Pltf ’s Atty: John F. Becker
Def’s Atty: George M. Evan; Cynthia L. O’Donnell
Type of Case: Premises Liability
Experts: Plaintiff(s): Mark R. Foster, Ph.D., M.D.

Defendant(s): Michael P. Casey, M.D.
Remarks: Plaintiff fell when she stepped in a pot hole on
Defendant borough street. The fall caused her to suffer a
fracture of the right tibia which required surgical repair.
Plaintiff alleged she had persistent symptoms including on-
going pain, weakness and lack of mobility. Defendant con-
tended Plaintiff ’s injuries were caused by her own negli-
gence, that she resided in the neighborhood for almost thirty
years and knew of the deteriorated condition of the roadway
on which she fell, yet chose to walk there when an alternate
path was available. The jury found Defendant was negligent
and its negligence was the legal cause of harm to Plaintiffs,
however the jury found Plaintiff-wife’s contributorily negli-
gence exceeded Defendant’s.

Leon A. Dwinga, Jr. and Patricia M. Dwinga v.
Zaremba Contractors LLC, a Delaware Corporation,

General Partner Zaremba Nevillewood, Inc. trading as
Nevillewood Apartments, L.P., a Pennsylvania Limited

Partnership; General Partner CMS-Montrose Associates
trading as CMS-Nevillewood, Limited Partnership, a

Delaware Limited Partnership; General Partner Taurus
Apartments Star II, Inc. trading as Nevillewood

Apartments, L.P., a Florida Corporation

Court: Common Pleas
Case Number: GD 00-020275
Jury Verdict: For Plaintiffs in the amount of $69,346.15
Date of Verdict: 11/22/06
Judge: Lutty, Jr.
Pltf ’s Atty: John Donaher

J U R Y  V E R D I C T S
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Def’s Atty: Howard J. Schulberg for Zaremba defendants
Type of Case: Negligence and Nuisance
Experts: Defendant(s): Patrick Cooper, P.E., for

Defendant, Zaremba
Remarks: Plaintiffs claimed that the Defendants negligently
constructed the Apartments at Nevillewood allowing run-off
to flood their property. The property was sold by CMS
Nevillewood to Zaremba Nevillewood, et al., in June of 1999.
Plaintiffs’ evidence did not distinguish between run-off
before or after June 1999. The jury returned a verdict find-
ing CMS liable for the one-half of the claimed damages that
occurred prior to the transfer date and further found CMS
liable for 70% of the remaining one-half of damages that
occurred after 1999. Zaremba, et al. was found liable for the
remaining 30% of those damages or $10,401.92. CMS had set-
tled prior to trial.

Margaret L. Juart, Individually and as Administratrix of
the Estate of Richard J. Juart, Deceased v. Greater

Pittsburgh Orthopedic Associates and Michael J. Rytel, M.D.

Court: Common Pleas
Case Number: GD 04-000330
Jury Verdict: For Defendants
Date of Verdict: 1/26/06
Judge: Lutty, Jr.
Pltf ’s Atty: Charles Bell, Jr.
Def’s Atty: Robert J. Pfaff; Tyler J. Smith
Type of Case: Medical Malpractice
Experts: Plaintiff(s): Alan J. Zimmerman, M.D.

Defendant(s): Jeffrey S. Garrett, MD;
James L. Kenkel, Ph.D.

Remarks: Plaintiff’s decedent suffered an injury to his right leg,
hip and ankle and was admitted to Defendant Hospital for treat-
ment. Decedent suffered from a number of pre-existing condi-
tions including morbid obesity, diabetes, hypertension and gas-
trointestinal disease. Decedent was prescribed anticoagulants to
avoid deep vein thrombosis. While hospitalized Decedent suf-
fered a pulmonary embolism, which caused his death.
Defendant Doctor maintained that decedent was not a candidate
for anti-coagulation therapy. Therefore the Doctor’s failure to
recommend it was not a deviation from the standard of care.

Robert J. Magill v. Charles P. Bellina

Court: Common Pleas
Case Number: GD 01-017157
Jury Verdict: For Plaintiffs on Liability but zero on

Damages
Date of Verdict: 11/3/05
Judge: O’Reilly
Pltf ’s Atty: Monte J. Rabner
Def’s Atty: Laura R. Signorelli; John A. Robb, Jr.
Type of Case: Motor Vehicle
Experts: Plaintiff(s): James L. Cosgrove, M.D.;

David G. Wright, M.D.
Defendant(s): John Talbott, M.D.

Remarks: The Plaintiff ’s vehicle was stopped at a stop sign
when it was struck by the Defendant’s vehicle. It appeared
that the Defendant had been attempting to parallel park his
vehicle when he lost control of the car, causing the collision.
The Plaintiff suffered injuries to his neck and low back and
alleged that he suffered from chronic tension headaches.
The Defendant claimed that his vehicle was not moving
faster than five miles per hour at the moment of impact.

Par 3 Joint Venture v. Thornburgh Boro

Court: Common Pleas
Case Number: GD 04-025505
Jury Verdict: For Plaintiff in the amount of $2,509,000.00
Date of Verdict: 11/23/05
Judge: Wettick, Jr.
Pltf ’s Atty: Robert J. Blumling, Maureen Sweeney
Def’s Atty: Michael K. Parrish
Type of Case: Eminent Domain
Experts: Plaintiff(s): James Lignelli; Mark Popovich 
Remarks: Plaintiff purchased a 48 acre parcel for develop-
ment as business park. Plaintiff sold ten acres to a sub-
sidiary company to develop Phase I of the Project, which led
to extensive litigation between the subsidiary and
Thornburgh Boro. Ultimately a consent decree was entered
which required the owners to donate ten acres of land which
could not be developed to the Boro and required the owners
to install water lines and roadways on all of the land. After
completing the work, and submitting plans for Phase II of
the Project, the Boro decided to expand an adjacent park and
recreation area and condemned the Plaintiff ’s property,
offering only $986,000.00 for the Property. The matter was
appealed to the Board of Viewers and after its report each
side appealed.

Thomas Shafer, Executor of the Estate of
Jeffrey Shafer, Deceased v.

Goodman Manufacturing Corporation; D & M Heating and
Cooling, Inc.; Michael and Catherine Manfredi 

Court: Common Pleas
Case Number: GD 04-013413
Jury Verdict: For Defendant Goodman
Date of Verdict: 2/07/06
Judge: Horgos
Pltf ’s Atty: Robert F. Daley
Def’s Atty: Gerhard P. Dietrich; William R. Tighe;

Timothy J. Burdette
Type of Case: Product Liability
Experts: Plaintiff(s): Eugene Bartel, Ph.D.; Roland

C. Rudolph; RobertO. Andres,  Ph.D.;
James L. Kenkel, Ph.D.
Defendant(s): Randall E. Bills, P.E.;
William Houston Reed, Ph.D.

Remarks: Decedent was electrocuted while on the premises
of the individual defendants to install an air filter on their
furnace, which had been manufactured by Goodman
Manufacturing. It was alleged that the furnace was defective
dure to a recurring problem with the blower door interlock
switch and a cross-wired circuit board. The claims against
the individual defendants and D & M Heating were settled
prior to trial and the case proceed to trial only against
Goodman  Manufacturing.

Karola M. Yourison v.
Nelson M. Richards and Barbara G. Richards,

husband and wife v.
Dormont Concrete Co., Inc., Additional Defendant

Court: Common Pleas
Case Number: GD 04-001258
Jury Verdict: For Defendants
Date of Verdict: 1/17/07
Judge: Lutty
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Pltf ’s Atty: Edward A. Schenck; Harry M. Paras
Def’s Atty: David J. Rosenberg (Richards);

Paul E. Pongrace, III (Dormont Concrete)
Type of Case: Premises Liability
Experts: Plaintiff(s): Mark W. Rodosky, M.D.; J.

Peter Rubin, M.D.; Matthew J. Burkart, P.E.
Defendant(s): Steven E. Kann, M.D.

Remarks: Plaintiff was cat-sitting while Defendants were on
vacation. She fell as she stepped from Defendants’ front
porch to the front step, resulting in serious injuries including
a right shoulder fracture requiring open reduction, internal
fixation surgery. Plaintiff ’s damages included nearly
$50,000.00 in wage loss and medical specials. Plaintiff
alleged she fell because the stair tread on the steps was sig-
nificantly narrower than the standard. Defendants main-
tained that Plaintiff had been to their home many times and
should have had the porch light on. Additional Defendant
had replaced the concrete landing at the base of the front
steps and admitted he knew the front steps should have been
the same height with the same tread width but failed to men-
tion it to Defendant homeowners. The jury found Defendants
were not negligent.

Daniel Laus and Sherri Laus, husband and wife v.
William Geoff Suiters

Court: Common Pleas
Case Number: GD 05-009876
Jury Verdict: For Defendant
Date of Verdict: 2/6/07
Judge: Lutty, Jr.
Pltf ’s Atty: Marc J. Reiter
Def’s Atty: Laura R. Signorelli
Type of Case: Motor Vehicle
Experts: Plaintiff(s): Robert Liss, M.D.;

Robert Durning, M.D.
Defendant(s): John B. Talbott, M.D.;
Marc Altschuler, M.D.

Remarks: Defendant rear-ended Plaintiffs while they were
stopped at a red traffic light. Defendant stipulated to negli-
gence. Plaintiff-husband alleged Defendant’s negligence
caused him to suffer a cervical disc protrusion with radicu-
lopathy, head aches and left arm pain. Plaintiff-wife alleged
she suffered neck and upper back injuries in the collision.
Defendant’s experts maintained that Plaintiffs suffered soft
tissue injuries that resolved. The jury found the Defendant’s
negligence did not cause harm to Plaintiffs.

Kells Edward Lindsey v.
Crystal Mug, Inc. d/b/a Crystal Lounge

Court: Common Pleas
Case Number: GD 03-009781
Jury Verdict: For Defendant
Date of Verdict: 2/2/07
Judge: Horgos
Pltf ’s Atty: Donald J. Balsley, Jr.
Def’s Atty: Bruce S. Gelman
Type of Case: Other Tort
Experts: None

Remarks: Plaintiff suffered a number of injuries including a
fractured jaw while a patron of Defendant business.
Plaintiff alleged a patron struck him and knocked him to the
floor whereupon Defendant’s employee struck Plaintiff and

removed him from the bar. Defendant contended Plaintiff
started the altercation with another patron and both were
removed from the bar where the Plaintiff and patron left the
premises and resumed the fight. Defendant maintained
Plaintiff was unharmed at the time he was removed from the
bar. The jury found Defendant was not negligent.

Travis S. Shaheen v. Allegheny General Hospital

Court: Common Pleas
Case Number: GD 05-008575
Jury Verdict: For Defendant
Date of Verdict: 1/31/07
Judge: O’Brien
Pltf ’s Atty: Harry M. Paras
Def’s Atty: Joseph A. Macarelli; Michael K. Feeney
Type of Case: Medical Malpractice
Experts: Plaintiff(s): David R. Hirsh, MPH;

Donal F. Kirwan, SPHR (economic loss);
Andrew Newman, M.D.
Defendant(s): Steven Kann, M.D.;
J. Russell Walsh (Norristown, PA)
(hospital administration)

Remarks: Plaintiff suffered a laceration to his right domi-
nant hand and lacerations to tendons. He was treated emer-
gently at Defendant facility and referred to a plastic surgeon
but the needed surgery did not occur for one month.
Plaintiff alleged the delay in surgery was caused by
Defendant and resulted in permanent impairment that pre-
vents him from doing his time of injury work as a roofer.
Plaintiff ’s special damages included future lost earnings in
excess of $150,000.00. Defendant denied all liability and con-
tended the delay in surgery did not compromise the out-
come. The jury found Defendant did not deviate from the
standard of care.

Jessica J. Weis, individually and as Administratrix
of the Estate of Regina Marie Hardt v.

Horacio A. Spina, M.D.

Court: Common Pleas
Case Number: GD 04-013184
Jury Verdict: For Defendant
Date of Verdict: 1/17/07
Judge: Horgos
Pltf ’s Atty: Peter D. Friday and William D. Phillips
Def’s Atty: Tyler J. Smith
Type of Case: Medical Malpractice
Experts: Plaintiff(s): Gary Jacobson, M.D.

(Westwood, MA); Jerome S. Blackman, M.D.;
James L. Kenkel, Ph.D.
Defendant(s): Neil A. Capretto, D.O.; Mark
M. Gleason, C.P.A.; Robert M. Toborowsky,
M.D. (Philadelphia, PA)

Remarks: Plaintiff ’s Decedent was admitted to the hospital
from the Emergency Room after overdosing. She was treat-
ed as an in-patient under special care observation for three
days then released. Eight days later she died of an overdose.
Plaintiff alleged the Defendant doctor’s treatment of
Decedent fell below the standard of care when he failed to
properly record his findings in the chart and he failed to rec-
ommend or order follow up psychiatric care or medications.
Defendant contended that because the hospitalization was
due to an accidental overdose rather than suicide attempt
Defendant’s treatment was appropriate. The jury found for
the Defendant.
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Commonwealth of Pennsylvania v.
Jeffrey E. Habay

State Ethics Code—Conflict of Interest

1. The Conflict of Interest statute creates a sub-category
of activity generally described as theft as applied to a public
official’s use of official authority for personal gain.

2. The Conflict of Interest statute is neither vague on its
face nor in application.

3. A restitution order by the Pennsylvania State Ethics
Commission is a civil penalty for which jeopardy does not
attach.

(Amy R. Schrempf)

Jennifer Anne Buck for the Commonwealth.
Kenneth Snarey for Defendant.

Nos. CC 2004-15806. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Manning, J., December 29, 2006—The defendant, Jeffrey

F. Habay, was charged by criminal information with one
count each of Theft of Services (18 Pa.C.S.A. §3926 (b)) and
Conflict of Interest (65 Pa.C.S.A. §1103 (a)). The information
alleged that the defendant, an elected member of the
Pennsylvania House of Representatives, diverted the labor
and professional services of persons employed within his
legislative office for his own personal benefit and/or pecu-
niary gain. The defendant was tried before a jury between
December 7 and 12, 2005. The jury found him guilty of
Conflict of Interest but acquitted him of the Theft charge. On
February 8, 2006 the Court sentenced him to not less than six
or more than twelve months imprisonment in the Allegheny
County Jail, to be followed by a period of probation of four
years. The defendant filed a Notice of Appeal from the judg-
ment of sentence and set forth in his Concise Statement of
Matters Complained of on Appeal the following claims he
intends to raise before the Superior Court:

1. That Count II should have been dismissed fol-
lowing the return of the verdict because the evi-
dence presented at trial established that Count I,
Theft of Services, was the more specific penal pro-
vision governing the alleged conduct;

2. That the defendant’s right to due process of law
was violated because the statute under which he was
convicted was vague on its face and/or as applied;

3. That the defendant’s rights to due process were
violated because the statute under which he was con-
victed was overbroad on its face and/or as applied;

4. That trial counsel was ineffective for failing to file
and/or pursue a Motion to Dismiss the criminal infor-
mation on the basis of selective prosecution where
several similarly situated State lawmakers engaged
in the same or very similar conduct which the defen-
dant was accused of and where this prosecution was
in retaliation of the defendant’s failure to vote consis-
tent with the instructions of party leaders;

5. Whether the defendant’s right to not be tried for
the same offense twice was violated where he was
previously ordered by the State Ethics Commission
to pay approximately $13,000.00 in restitution aris-
ing out of the same transaction or occurrence as
gave rise to his conviction in this matter;

6. That trial counsel was ineffective for failing to

present testimony from the defendant’s wife con-
cerning her performance of work allegedly per-
formed by the defendant’s employees in violation
of the statute under which the defendant was con-
victed;

7. That trial counsel was ineffective for failing to
call witnesses Jason Dailey and/or Jack Kohler to
testify that no political work was performed by
employees in defendant’s office;

8. That trial counsel was ineffective for failing to
object to the Trial Court’s error in omitting from its
instructions an explanation as to how the jury was
to arrive at a unanimous verdict;

9. Whether the defendant’s conviction was support-
ed by sufficient evidence; and

10. Whether the defendant’s conviction was against
the weight of the evidence.

The court will address these claims seriatim.

The defendant’s first claim is that the Conflict of Interest
charge should have been dismissed because the Theft of
Services charge was the more specific penal provision. The
general-specific construction principle is set forth in the
Statutory Construction Act as follows:

Whenever a general provision in a statute shall be
in conflict with a special provision in the same or
another statute, the two shall be construed, if pos-
sible, so that effect may be given to both. If the con-
flict between the two provisions is irreconcilable,
the special provisions shall prevail and shall be
construed as an exception to the general provision,
unless the general provision shall be enacted later
and it shall be the manifest intention of the General
Assembly that such general provision shall prevail.

1 Pa. C.S. 1993.1 This claim is without merit. The
Pennsylvania Supreme Court, in Commonwealth v. Karetny,

880 A.2d 505 (Pa. 2005), held that the focus in addressing
such claims should be on whether or not the Legislature, in
proscribing certain conduct, has chosen to set forth a partic-
ular and specific penal provision which addresses a distinct
subset of circumstances within a general category of crimi-
nal activity. In enacting the Conflict of Interest statute, that
is clearly what the Legislature intended to do. They sought to
create a sub category of the criminal activity that could be
generally described as theft with particular application to
public officials who use their official authority for personal
gain. The offense of Conflict of Interest contains the addi-
tional elements that the actor be a “public official” and that
the conduct that results in the gain be done through the use
of that official’s “authority of office.” These are not elements
of the offense of Theft of Services. Because the defendant
was found guilty of the more specific statutory provision, this
claim must fail.

The defendant’s next two claims, that the defendant’s
right to due process was violated because the statute was
vague and/or overbroad on its face or in its application, can
be addressed together. A criminal statute violates the Due
Process Clause of the 14th Amendment to the United States
Constitution and Article I, Section 9 of the Pennsylvania
Constitution when it is so vague that it “…fails to give a per-
son of ordinary intelligence fair notice that his contemplated
conduct is forbidden by the statute or that is so indefinite
that it encourages arbitrary and erratic arrests.”
Commonwealth v. Stein, 519 Pa. 137, 144, 546 A.2d 36, 40
(1988), citing Colautti v. Franklin, 439 U.S. 379, 99 S.Ct. 675
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(1979). A penal statute must “define the criminal offense
with sufficient definiteness that ordinary people can under-
stand what conduct is prohibited and in a manner that does
not encourage arbitrary and discriminatory enforcement.”
Village of Hoffman Estates v. Flipside, 455 U.S. 489, 102 S.Ct.
1186, 71 L.Ed.2d 362 (1982) Smith v. Goguen, 415 U.S. 566,
94 S.Ct. 1242, 39 L.Ed.2d 605 (1974) Grayned v. City of

Rockford, 408 U.S. 104, 92 S.Ct. 2294, 33.Ed.2d 222 (1972)
Papachristou v. City of Jacksonville, 405 U.S. 156, 92 S.Ct.
839, 31 L.Ed.2d 110 (1972).

A statute violates the Due Process Clause either because
it is vague on its face or it is vague in its application to the
facts of a particular case. A statute that is challenged facial-
ly may be voided if it is “impermissibly vague in all its appli-
cation,” that is, there is no conduct that it proscribes with
sufficient certainty. Hoffman Estates, supra, 455 U.S. at 495,
102 S.Ct. at 1192, 71 L.Ed.2d at 369. A statute can be chal-
lenged “as applied” if the law does not with sufficient clari-
ty prohibit the conduct against which it sought to be
enforced, Palmer v. City of Euclid, 402 U.S. 544, 91 S.Ct.
1563, 29 L.Ed.2d 98 (1971). A party may test a law for vague-
ness as applied only with respect to his or her particular con-
duct if a statute is vague as applied to that conduct, it will not
be enforced even though the law might be validly imposed
against others not similarly situated. Conversely, if a statute
is not vague as applied to a particular party, it may be
enforced even though it might be too vague as applied to oth-
ers. To summarize, a law that is challenged for facial vague-
ness is one that is impermissibly vague in all its applications.
A statute that is challenged as applied, however, need not be
proven vague in all conceivable contexts, but must be shown
to be unclear in the context of the particular case.

Applying these principles, it is clear that the statute in
question is neither vague on it face nor in its application. It
clearly sets forth what conduct is proscribed: the use by a
public official of the authority of his office for his own pecu-
niary gain. The terms “public official” and “authority of
office” are each clearly defined in the State Ethics Act. See

65 Pa.C.S.A. §1102.2 The term “pecuniary gain” plainly
means a financial gain. The statute clearly and unambigu-
ously notifies public officials that they are not to use the
authority conveyed on them through their office for their
own financial gain. The argument that the statute is some-
how not clear as to what conduct is proscribed is absurd.

Similarly, the claim that the statute is vague in its appli-
cation to the facts of this case is without merit. The evidence
established that the defendant ordered employees in his leg-
islative office to perform work in connection with his politi-
cal campaign during normal work hours. During these nor-
mal work hours, these employees were being paid by the
taxpayers of the Commonwealth of Pennsylvania to perform
work in connection with the official functions of the defen-
dant’s legislative office. Each hour that they performed work
on the defendant’s political campaign, an amount of money
equal to the compensation that employee received from the
Commonwealth of Pennsylvania for that hour of work was
diverted to the private pecuniary gain of the defendant. He
gained financially because he received valuable services
without having to pay for them.

The conduct that the statute was applied to in this case
was clearly the type of conduct the statute was intended to
proscribe. A state representative is provided with employ-
ees, paid by the Commonwealth, to perform work connected
with the official duties of his or her office. Having those
employees perform work unrelated to the official duties of
that office while being paid for those official duties, regard-
less of whether they are performing work on that office hold-
er’s political campaign or painting that office holder’s house,

is clearly and specifically prohibited by this statute.
The statute is not overbroad for the same reasons. A

statute will be deemed overbroad when it is written in such
as way as to reach conduct that was not intended to be crim-
inal. This statute is not overbroad on its face because it
clearly only applies to criminal conduct. The statute has spe-
cific language to guard against application of the statute over
broadly. In the definitions section, the term “conflict of inter-
est” is defined to not include acts which provide only a “de

minimis economic impact.” The statute is clearly limited to
conduct that results in more than a minimal economic
impact upon the public official. The statute was also not
overbroad in its application in that it did not reach conduct
the statute was not supposed to criminalize. It was precisely
the conduct engaged in by this defendant that the statute was
designed to criminalize. The Preamble to the State Ethics
Act sets out a declaration of the reason for its enactment:

The Legislature hereby declares that public office
is a public trust and that any effort to realize per-
sonal financial gain through public office other
than compensation provided by law is a violation of
that trust. In order to strengthen the faith and con-
fidence of the people of this Commonwealth in their
government, the Legislature further declares that
the people have a right to be assured that the finan-
cial interests of holders of or nominees or candi-
dates for public office do not conflict with the pub-
lic trust. Because public confidence in government
can best be sustained by assuring the people of the
impartiality and honesty of public officials, this
chapter shall be liberally construed to promote
complete financial disclosure as specified in this
chapter. Furthermore, it is recognized that clear
guidelines are needed in order to guide public offi-
cials and employees in their actions. Thus, the
General Assembly by this chapter intends to define
as clearly as possible those areas which represent
conflict with the public trust.

65 Pa.C.S.A. §1101.1(a). The Act was intended to criminalize
“…any effort to realize personal financial gain through pub-
lic office other than the compensation provided by law….”
The defendant’s conduct, in diverting valuable services to
his own gain, was clearly within the breadth of the statute.

Next, the defendant claims that trial counsel was ineffec-
tive for failing to move to dismiss the charges on the basis of
selective prosecution. The defendant contended in this claim
that there were several similarly situated state lawmakers
who engaged in the same or similar conduct who were not
prosecuted. This claim is specious and deserving of little
comment. There is nothing in the record in this matter even
remotely supportive of this claim. He does not identify the
other lawmakers or explain exactly what conduct they
engaged in that was the same or similar to his. Moreover,
there is nothing in the record to establish, and the defendant
does not contend, that he ever provided any information con-
cerning the identity of these lawmakers or the other facts
supportive of this accusation to his trial counsel. Counsel
could not have been ineffective or refusing to pursue such a
frivolous and baseless claim.

The defendant next claims that his sentence was illegal
and violates the double jeopardy clause of the Pennsylvania
and United States’ Constitutions because he was previously
ordered by the Pennsylvania State Ethics Commission to pay
restitution in the amount of $13,000.00 for the values of the
services he diverted to his own gain. The Fifth Amendment
to the United States Constitution provides, in pertinent part,
“…nor shall any person be subject for the same offense to be
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twice put in jeopardy of life or limb.” U.S. Const. Amend. V.

Likewise, Article 1, Section 10 of the Pennsylvania
Constitution provides, in pertinent part, “[n]o person shall,
for the same offense, be twice put in jeopardy of life or
limb….” Pa. Const. art. 1, §10. These clauses prohibit multi-
ple punishments for the same offense. They do not, however,
preclude the imposition of a civil penalty for conduct for
which a criminal conviction has already been obtained.
Helvering v. Mitchell, 303 U.S. 391, 58 S.Ct. 630, 82 L.Ed. 917
(1937). As a general rule, the protection against double jeop-
ardy does not apply in civil proceedings, such as those
before administrative agencies, that result in civil penalties.
In re Friedman, 457 A.2d 983 (Pa.Cmwlth. 1983). This dis-
tinction between civil and criminal penalties for purposes of
double jeopardy has been expanded upon by the United
States Supreme Court in United States v. Halper, 490 U.S.
435 (1989). In Halper, the Supreme Court held that, in order
to determine whether double jeopardy applies to administra-
tive proceedings, one must look, not to the legislature’s clas-
sification of the penalty as being civil or criminal, but
instead, to the penalty imposed and the purposes that penal-
ty may fairly be said to serve. Id. If the civil sanction can be
characterized only as a deterrent or as punishment for the
conduct in question, then double jeopardy would prevent the
imposition of that sanction. Id.; Sweeny v. State Board of

Funeral Directors, 666 A.2d 1137 (Pa.Cmwlth. 1995).
The defendant attempts to characterize the actions of the

Ethics Commission as penal in nature by suggesting that the
restitution that the defendant was ordered to pay by the
State Ethics Commission was not substantiated. The defen-
dant has not offered any support for his claim that the resti-
tution ordered by the Commission was not based on the
record before it. Fortunately, the March 11, 2004 adjudica-
tion of the State Ethics Commission is a public record avail-
able at the Commission’s website at Docket No. 01-065-C2.
This Court reviewed that adjudication and it completely and
thoroughly documents its basis for determining the amount
of restitution that the defendant was to pay. The decision is
43 pages long and consists of 69 separate factual findings as
well as a lengthy discussion of the applicable law. Finding of
Fact #43 sets forth precisely, down to the penny, how the
Commission determined that the defendant obtained a finan-
cial gain in the amount of $12,996.35 from the services of his
staff and the use of state facilities in support of campaign
related activities. As the restitution amount was thoroughly
documented, this claim is without merit.

In his next two claims the defendant contends that his
trial counsel was ineffective for failing to present testimony
from three witnesses, his wife, Jason Dailey and Jack
Koehler. The defendant contends that his wife’s testimony
would have established that she did most of the political
work that was attributed to the state employees and formed
the basis for the claim that services were diverted. Dailey
and Koehler would have testified that no political activity
took place at the defendant’s district office. It is impossible
for this Court to address these ineffectiveness claims in the
absence of an evidentiary record. The merit of these claims
turns on the substance of the testimony these witnesses
would have allegedly been able to provide; whether trial
counsel was aware of the content of their testimony and their
willingness to testify and, if trial counsel chose not to pres-
ent them as witnesses as part of his trial strategy, whether
that strategy was reasonable. None of these issues can be
addressed on the basis of the record before the Court.

The defendant also complains that trial counsel was inef-
fective for not objecting to the Court’s instructions concern-
ing the manner in which the jury was to deliberate and agree
upon a verdict. He contends that they were not properly told

that their verdict had to be unanimous and/or that their ver-
dict should be the individual verdict of each juror. This Court
properly instructed the jury that their verdict had to be
unanimous. The Court told the jury, “Your verdicts must be
unanimous. It means that all 12 final jurors must agree.”
(N.T. 335). This language was taken verbatim from the
Pennsylvania Suggested Standard Criminal Jury
Instructions, Pa. SSJI (Crim), §7.05 (2005). The language
that the defendant contends should have been included,
which is found in the last several sentences of paragraph 6 of
section 7.05, is generally only used in response to a jury
deadlock. Known as a Spencer Charge, this instruction,
although permissible in the initial instructions, is not manda-
tory. It is usually only given when a jury reports to the Court
that it has been unable to reach a verdict. Commonwealth v.

Spencer, 275 A.2d 299 (Pa. 1971), Commonwealth v. Greer,

895 A.2d 553 (Pa.Super. 2006). The defendant has not
explained why this charge was necessary in this case.
Moreover, as this claim is raised as a claim of ineffective
assistance of counsel, it is incumbent on defendant to estab-
lish how he was prejudiced by counsel’s failure to request a
Spencer Charge. Because the underlying claim is without
merit and the defendant has failed to explain how he suf-
fered prejudice, this claim must fail.

Finally, the defendant complains that the verdicts were
not supported by the evidence or that the verdicts were
against the weight of the evidence. Evidence is sufficient to
support a verdict of guilty where that evidence, taken in a
light favorable to the Commonwealth as the verdict winner,
would allow a fact-finder to conclude that each element of
the of the crime charged has been established beyond a rea-
sonable doubt. Any question of doubt is for the fact-finder,
unless the evidence is so weak and inconclusive that as a
matter of law no probability of fact can be drawn from the
combined circumstances. Commonwealth v. Galindes, 786
A.2d 1004, 1009 (Pa.Super. 2004). A verdict will be consid-
ered to be against the weight of the evidence when the jury’s
verdict is so contrary to the evidence as to shock one’s sense
of justice and the award of a new trial is imperative so that
right may be given another opportunity to prevail.
Commonwealth v. Brown, 648 A.2d 1177 (Pa. 1994).

The evidence was more than sufficient to establish each
of the elements of the offense of Conflict of Interest beyond
a reasonable doubt. To prove the defendant guilty, the
Commonwealth was required to establish three elements: 1)
that the defendant was a public official; 2) that the defendant
knowingly or intentionally used the authority of his office for
his own pecuniary gain; and 3) that the gain had more than a
de minimis impact. There was no dispute over the first ele-
ment as the defendant was clearly a public official. As to the
second element, the Commonwealth presented several for-
mer employees who testified that they performed campaign
related work during their normal working hours. Their testi-
mony was corroborated by other witnesses active in republi-
can politics or who provided services to the defendant’s cam-
paign. These witnesses confirmed that the legislative
employees were engaged in campaign related activities dur-
ing work hours.

Rebecca Coleman testified that she was employed in the
defendant’s office from June 1999 through January 2000.
Her first assignment was to plan a fundraiser for July 29,
1999. She spent approximately one half of her working hours
on this campaign related activities. She did this work at the
defendant’s direction. In performing these duties, she used
the office facilities provided to the defendant for his official
duties. She also used the telephone, fax machine and com-
puter located in the district office. She did the same for
another fundraiser in November, 1999. (NT 30-43).
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Her involvement in these activities was corroborated by
Vincent Morreale, a member of the Republican Party who
volunteered on behalf of the defendant. He described Ms.
Coleman as his contact person with the defendant when he
helped to arrange the July 29, 1999 fundraiser. (NT 90-94). It
was also corroborated by David Livengood, owner of the
Walsh Printing Company. He confirmed that he provided
printing services for the defendant in connection with the
July 29, 1999 fundraiser and that he worked exclusively with
Rebecca Collins in preparing materials for the fundraiser.
(NT 95-99). He would contact Ms. Coleman, either by phone
or fax, at the defendant’s legislative office, often during reg-
ular work hours.

Margery Dillenburg testified that during her employment
as a paid legislative intern in the defendant’s office during
the summer of 1999 she worked approximately three days on
his July 29, 1999 fundraiser. (NT 102-104). Grant Stapleton
testified that he was employed as a Legislative
Assistant/Analyst between late 2000 and December 2003 by
the defendant. During this employment, he devoted approx-
imately 20 percent of his time to political matters. (NT 114).
This political work included stuffing envelopes, making tele-
phone calls and placing political signs. (NT 115). On election
days, he would transport state provided brochures to polling
places. These documents would be placed in envelopes to
which a campaign sticker of the defendant’s would be
affixed and they would be provided to voters. (NT 116-117).

Robert Owsiany testified that he was an attorney retained
by the defendant and his election committed in 2000 to chal-
lenge the nominating petition of the defendant’s Democratic
challenger, Bobbi Jo Wagner. In preparing for this challenge,
he met with Grant Stapleton to review Ms. Wagner’s peti-
tions. These meetings took approximately five and one half
hours and took place during the work day. (NT 156-160).

The Commonwealth’s evidence established that the
defendant had state employees perform work on his political
campaigns when they were being paid to perform work for
the constituents of the defendant’s legislative district. They
performed the political work because the defendant, using
his authority as a public official, ordered that they do so. It
was also clear from the evidence that the defendant obtained
more than a de minimis financial gain from the work per-
formed by these employees. He received dozens of hours of
labor from these employees, valued at several thousand dol-
lars. These employees also testified that they used the defen-
dant’s legislative office and the office equipment located
there to perform these campaign related activities. The
defendant and his campaign would have had to pay for these
services had he not required his state employees to perform
them. The Court is satisfied that the evidence presented was
sufficient to establish the defendant’s guilt. Moreover, the
verdict was not against the weight of that evidence but,
rather, entirely consistent with it.

For the reasons set forth above, the judgment of sentence
should be affirmed.

BY THE COURT:
/s/Manning, J.

Dated: December 29, 2006.

1 The Court is aware of the enactment of 42 Pa.C.S.A. 9303
which provides that this section of the Statutory Construction
Act will not bar the prosecution of more than one criminal
offense. Because, however, that provision was not effective
until January 2003 and the acts giving rise to the instant
charges occurred between May 1997 and December 2002.
This amendment was not applicable in this case.

2 A Public Official is: “Any person elected by the public or

elected or appointed by a governmental body or an appoint-
ed official in the executive, legislative or judicial branch of
this Commonwealth or any political subdivision thereof, pro-
vided that it shall not include members of advisory boards
that have no authority to expend public funds other than
reimbursement for personal expense or to otherwise exer-
cise the power of the State or any political subdivision there-
of.” Authority of office is defined as: “The actual power pro-
vided by law, the exercise of which is necessary to the
performance of duties and responsibilities unique to a par-
ticular public office or position of public employment.” 65
Pa.C.S.A. §1102.

Commonwealth of Pennsylvania v.
John Allen Leasa

Ineffective Assistance of Counsel—Failure to Introduce

Character Witness Testimony—Admissibility of Prior

Convictions

1. In a Post-Conviction Relief Act proceeding, petitioner’s
convictions on charges of sexual assault and corruption of
minors were vacated because his trial counsel rendered inef-
fective assistance when he failed to introduce available char-
acter witnesses as to petitioner’s reputation for non-violent
behavior, which could have given rise to reasonable doubt in
the minds of jurors.

2. Petitioner’s trial counsel was not justified in failing to
present character witnesses for fear that this would lead to
introduction of evidence of petitioner’s prior convictions for
non-violent offenses, because impeachment of character wit-
nesses must be limited to the character trait at issue, so that evi-
dence of non-violent offenses would have been inadmissible.

(Ronald D. Morelli)

Douglas Sughrue for Petitioner.
Amy L. Fitzpatrick for the Commonwealth.

No. CC 200216273. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
DeAngelis, J., November 16, 2006—Petitioner was arrest-

ed on November 12, 2002 and charged with Involuntary
Deviate Sexual Intercourse 18 Pa. C.S. 3123(a)(7); Statutory
Sexual Assault 18 Pa. C.S. 3125(8); Aggravated Indecent
Assault 18 Pa. C.S 3125(8); Sexual Assault 18 Pa. C.S.
3124(1); Indecent Assault 3126(a)(1); Corruption of Minors
18 Pa. C.S 6301; Criminal Trespass 18 Pa. C.S. 3503;
Terroristic Threats 18 Pa. C.S. 2706. Petitioner proceeded to
a jury trial on amended charges having the charges of
Criminal Trespass and Terroristic Threats withdrawn.

On March 4, 2004 the jury returned verdicts of not guilty
of all counts except Indecent Assault and Corruption of
Minors. Petitioner was sentenced to a period of incarceration
of not less than 1 nor more than 2 years. A direct appeal to
the Superior Court affirmed judgment of sentence.

On December 8, 2005, Petitioner filed a Pro Se PCRA
Petition prompting this Court to appoint counsel.
Supplemental and Amended PCRA Petitions were filed by
counsel. The Commonwealth filed timely responses and an
evidentiary hearing was conducted on May 19, 2006.

On June 2, 2006 this Court entered an Order vacating the
judgment of sentence and granting Petitioner a new trial
based upon ineffective assistance of counsel for failure to
present available and appropriate character witness testimo-
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ny. On June 21, 2006 the Commonwealth filed a Notice Of
Appeal to this Court’s Order and thereafter this Court
requested a Concise Statement Of Matters Complained Of On
Appeal. On July 7, 2006 the Commonwealth filed its Concise
Statement Of Matters Complained Of On Appeal that raised
six (6) issues. These six (6) issues can be summarized as one
(1), that this Court erred in finding trial counsel ineffective
for failing to call credible and proper character witnesses.

The incidents that give rise to the Petition occurred on
August 17, 2002. On that date, the victim, Ashley Young, was
15 years old. The victim’s mother was the fiancé of Jack
Leasa, the father of the petitioner John Leasa. The victim
had been asked by the petitioner if she would baby sit the
petitioner’s son John Leasa, Jr., which she had done on prior
occasions when the child was left with the victim and her
mother. The babysitting was to occur at the petitioner’s
apartment where the victim had been at least one time pre-
viously when the petitioner was first moving in.

On the date in question the victim picked up John Jr. with
her boyfriend, Dan Danyo. The trio first went to the petition-
er’s house where they had dinner. After dinner they went to a
movie and after the movie Mr. Danyo dropped off the victim
and John Jr. at the petitioner’s apartment. The victim and John
Jr. watched TV for a short time in the petitioner’s apartment at
which time, in preparation for bed, the victim changed from
jeans and a teeshirt to boxer shorts and a teeshirt.

The victim put John Jr. into the only bedroom in the
apartment, that being the petitioner’s. There she laid down
on the petitioner’s bed with the child and began to fall
asleep. While the child was sleeping and the victim dozing
off the petitioner entered the room. The victim stated that
the petitioner laid down on the bed next to her and first
placed his arm around her waist. Thereafter, he placed his
hand into the victim’s boxer shorts. Though not established
through direct examination, on cross-examination the victim
stated that the petitioner placed his hand under her under-
wear and on top of her vagina however he did not insert any-
thing into her vagina. The victim did not move nor did she
make any comment to the petitioner. After a short period of
time the petitioner left the room.

After a few minutes in another part of the home the peti-
tioner returned to the bedroom. The victim testified that
again the petitioner laid down next to her. At this time the
victim was laying on her stomach. The victim testified that
the petitioner moved her boxer shorts and underwear to one
side, climbed on top of her, inserted his penis into her anus,
and proceeded to have anal sex with her for approximately
five (5) minutes. The victim did not move, make a sound, or
any comment to the petitioner. The petitioner stopped after
five (5) minutes, once again leaving the room for another
part in the home.

A third time the petitioner returned to his bedroom. This
time the victim was laying on her back. The petitioner
climbed into the bed, moved her shorts and underwear to
one side and inserted his penis into her vagina. This time, the
victim though making no sound to the petitioner testified
that she dug her fingernails into his side. The petitioner
stopped, got off of the victim and left the room. The victim
went into the living room and sat on the couch. The petition-
er apologized to her stating that he was drunk, did not mean
to do those acts, and thought that the victim was in fact his
girlfriend. The victim testified that she was crying during
this time and that the petitioner apologized many times to
her for his conduct.

The next day the victim awoke and took the child John Jr.
to a garage sale. She went to the garage sale with her
boyfriend Dan Danyo but didn’t say anything. She had con-
tact throughout the entire day with the petitioner but still

made no comment. Finally, at the end of the day when she
returned to her boyfriend’s home she informed her
boyfriend that she had been raped. Her boyfriend then told
his sister who was at home, Alese Danyo. At that point the
victim contacted the police and reported the incident.
Detective Cornwall from the major crimes unit of the City of
Pittsburgh interviewed the victim. The following day he con-
tacted the petitioner and informed him of the exact nature of
the call. The petitioner after hearing the allegations denied
any of the contact. The detective asked the petitioner to
come to the police station to make a further statement to
which he agreed. On the dates scheduled the petitioner
failed to appear. Several days later the detective once again
was able to reach the petitioner by phone who stated that he
was going to be “on the run” until he got a lawyer. For
approximately the next two (2) months the detectives as well
as members of the fugitive task force attempted to contact
the petitioner at work as well as throughout the neighbor-
hood, but to no avail. When the fugitive task force was con-
tacted they were able to locate the petitioner staying at a
motel in the Carnegie area of Allegheny County, just outside
the border of the City of Pittsburgh. After receiving informa-
tion, the officers checked the registration and found that the
petitioner was in fact not registered under his own name.
They knocked on the door, but received no answer. They
placed a phone call to the room, a male answered the phone
and the officers informed the male of who they were and the
reason for calling, but the call was then terminated. Once
again the officers knocked on the door with no answer. Using
a key provided by motel management they then entered the
motel room finding only the petitioner present; they placed
him under arrest.

At the PCRA Evidentiary Hearing on May 19, 2006 the
petitioner presented the testimony of trial counsel Michael
Pribanic as well as character witnesses Robert Lampe and
Regina Leasa. These character witnesses testified that they
were available at trial and knew the petitioner’s reputation
for peacefulness in the community, at the time of the offense
to be good. Trial counsel in his testimony set forth no reason-
able trial strategy for failing to call these character witness-
es. The evidence consisted entirely of the victim’s testimony,
and without character witnesses for the defense nothing on
behalf of the petitioner was presented to rebut her allega-
tions, other than many testimonial inconsistencies.

At the time of petitioner’s trial he had convictions for
theft and drug related offenses, but no crimes of violence.
Trial counsel testified that petitioner informed him of the
availability of character witnesses and his desire to present
them. He further testified as to his awareness of a lack of
convictions for crimes of violence. Despite this knowledge,
trial counsel’s explanation for his failure to present charac-
ter testimony was an unjustified concern that petitioner’s
unrelated convictions would be introduced.

Our Courts have recognized that failure to present available
character witness testimony may constitute ineffective assis-
tance of counsel. Commonwealth v. Weiss, 530 Pa. 1 606 A.2d
439 (1992). Evidence of good character has never been consid-
ered superfluous. Instead, it is to be regarded as evidence of
substantive fact that standing alone may give rise to a reason-
able doubt in the minds of jurors. Commonwealth v. Luther, 317
Pa.Super. 41, 463 A.2d 1073, (1983). Evidence of good charac-
ter may be offered only to the particular character trait
involved in the commission of the crime charged. As such,
where the crime alleged is one of violence, evidence of reputa-
tion for non-violent behavior is admissible. Luther, supra.

Should the Commonwealth attempt to impeach a defense
character witness, the area of inquiry must be limited to the
trait at issue. Our courts have found that character witness
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testimony in a sexual assault trial as to the petitioner’s good
reputation for non-violence could not be impeached by evi-
dence of a robbery conviction. Commonwealth v. Nellom,

388 Pa.Super. 314, 565 A.2d 770, (1989). Further where such
improper examination is permitted any cautionary instruc-
tion that may be given to the jury would not cure the taint of
the undue prejudice caused by the admission of other irrele-
vant wrongful conduct Commonwealth v. Scott, 496 Pa. 188,
436 A.2d 607 (1981). Finally, in a case where there are only
two direct witnesses involved, credibility of the witness is of
paramount importance, and character evidence is critical to
the jury’s determination of credibility. Weiss, supra.

In the present case the jury had to consider the testimo-
ny of the victim only. Having heard her, they still rejected the
vast majority of her allegations. Had the defense presented
anyone to speak on behalf of the petitioner’s good reputation
for non-violence it certainly could have been a crucial factor
in the juror’s deliberations. Defense counsel knew of the
availability of character witnesses. He testified that petition-
er asked that these witnesses be called in his defense. The
failure to call the witnesses was explained as a decision
based on his concern for putting petitioner’s character at
issue due to existing convictions for crimen falsi. Further,
counsel thought the victim would not be found credible, so
he did not want to risk putting his character at issue.
However, counsel agreed that the character trait was not
impacted by his prior convictions. His explanation for not
presenting their testimony was not reasonable given the
inadmissibility of the improper impeachment line of ques-
tioning. The Commonwealth’s transparent attempt to justify
defense counsel’s actions by pursuing a line of questioning
that attempted to open the door for other prior bad acts was
stopped by this Court and cannot justify defense counsel’s
failure. Counsel admitted that given the jury’s verdict, char-
acter testimony could have changed the verdict. This Court
was not sitting as the fact-finder so it cannot opine as to what
the jury gave weight in the trial. Therefore, the admonitions
of the Superior Court must be followed, particularly the
great weight that it requires to be afforded character testi-
mony. For these reasons this Court finds counsel ineffective
for failing to present known character witnesses, vacates
judgment of sentence and orders a new trial.

BY THE COURT:
/s/DeAngelis, J.

Commonwealth of Pennsylvania v.
Terrance Jamar Thompson

Hearsay Exceptions—Admissions—Statements Against

Interest—Admissibility of Opened Mail Returned to

Defendant While Incarcerated

1. In a trial for aggravated assault in connection with a
shooting, a witness’s testimony that, prior to the shooting,
defendant asked him to come down the street “to get into a
shoot-out,” was not inadmissible hearsay, but was admissible
as an admission by a party-opponent under Pa. R.E. 803(25),
and also, because the defendant was technically “unavail-
able,” as a statement against interest under Pa. R.E.
804(b)(3).

2. A letter, containing incriminating statements written
by the defendant while incarcerated, and opened when
returned to the Allegheny County Jail, was admissible, and

its opening was not an improper search and seizure, when it
was jail policy, explained to inmates in a written handbook,
to open all letters that are marked “return to sender.”

(Ronald D. Morelli)

Michael W. Streily for the Commonwealth.
Daniel DeLisio for Defendant.

No. CC 200508740. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
O’Toole, J., November 16, 2006—The Defendant,

Terrance Jamar Thompson, was charged with Criminal
Attempt (Homicide), 18 Pa.C.S.A. §901, Aggravated Assault-
Serious Bodily Injury, 18 Pa.C.S.A. §2702(a)(1), and
Aggravated Assault-Deadly Weapon, 18 Pa.C.S.A.
§2702(a)(4). On February 28, 2006, the Defendant appeared
before the Court for a jury trial. At the conclusion of the trial,
the jury found the Defendant guilty of both counts of
Aggravated Assault. On May 2, 2006, the Defendant was sen-
tenced to serve a period of incarceration of not less than one
hundred (100) months nor more than two hundred (200)
months. This appeal follows.

The facts of this case can be summarized as follows:
On May 3, 2004 at approximately 4:00 p.m., Lelan Ham, a

sixteen-year old young man, was shot while walking on
Franklin Avenue in the Wilkinsburg section of Allegheny
County. Mr. Ham, who was shot in the chest and spent three
weeks in the hospital recovering from his wounds, was
unable to identify his assailant; however, he stated that he
observed three black men, dressed in black walking toward
him and the shooting occurred after the three men passed
him. (N.T. 02/28/06, pp. 23-32)

Lynette Jackson testified that she was at her mother’s
house on South Avenue in Wilkinsburg on the afternoon of
May 3, 2004. She heard gunshots and then someone banged
on her front door. She did not answer the door; however,
three black males, dressed in black leather, entered the res-
idence through the rear door. She recognized two of the men
as “Patch Head” and “T-Rock” (the Defendant). She did not
know the third man. The men were very nervous. (N.T.
02/28/06, pp. 42-53)

Kimberly Ewing, who is Lynette Jackson’s mother, stated
that when she arrived home from the grocery store, there
were three men in her home. She identified the Defendant as
one of the three men. Sometime later, she heard a knock on the
door. Although a male voice instructed her not to answer the
door, she did so and she permitted the police to enter the res-
idence. With her consent, the police searched her residence.
About ten minutes after the police and the men left, she
received a telephone call from a male, who requested permis-
sion to come to her residence to retrieve something that he left
there. Ms. Ewing refused to allow him to do so. Instead, she
contacted the police, who searched her residence with her
consent on May 5, 2004. (N.T. 02/28/06, p. 57-73)

Michael Bender, an officer with the Wilkinsburg Police
Department, indicated that he arrested the three men at the
Ewing residence, one of whom he identified as the
Defendant. All three men were dressed in black clothing.
(N.T. 02/28/06, pp. 83-87)

During the course of the investigation of the shooting, two
spent shell casings from a .32 caliber handgun were found on
the front porch of the Ewing residence and several shell cas-
ings (one .32 caliber casing and four .380 caliber casings)
were found on Franklin Avenue, which is where the victim
was shot. (N.T. 02/28/06, pp. 77, 101-102)

The consensual search of the Ewing residence on May 5,
2004 resulted in the recovery of a .32 caliber Berretta in the
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basement and a second handgun in a backpack in a second
floor bedroom. The Berretta, which had one bullet in the
magazine and one bullet in the chamber when it was recov-
ered, was introduced as Commonwealth Exhibit 7. (N.T.
02/28/06, pp. 103-110)

Mark Reynolds, the Defendant’s cousin, testified that he
was with the Defendant on the afternoon of May 3, 2004. The
Defendant asked him to come down the street with him “to
get into a shoot-out.” The Defendant had a handgun with
him, either a .32 caliber or a .38 caliber. Mr. Reynolds
declined to go with the Defendant. A short time later, Mr.
Reynolds heard several gunshots. After hearing the gun-
shots, Mr. Reynolds went home, where he received a tele-
phone call from the Defendant requesting that he pick him
up because he was leaving the police station. Mr. Reynolds
drove his vehicle toward the police station and he encoun-
tered the Defendant, “Patch Head,” and “LA” walking down
the street. All three men got into Mr. Reynolds’ vehicle. After
dropping “LA” off at a store, the other two men and Mr.
Reynolds went to his residence. They began discussing the
gunshots. The Defendant, who indicated that he had a .32
caliber gun, stated that they went to Franklin Avenue and
started shooting. He further indicated that he shot a “little
boy” that he did not know and they stashed the guns in a
house where “Angel” lived. After he stashed the guns, he
went to the bathroom and urinated on his hands to clean off
the gun powder. After discussing the incident, the Defendant
and Mr. Reynolds called “Angel” and demanded that she
allow them to retrieve the guns. “Angel” refused to permit
the men to come back to her house and told them she was
going to call the police. (N.T. 02/28/06, pp. 118-132)

Robert Levine, a criminalist with the Allegheny County
Medical Examiner’s Office, testified that he examined a
Bersa .38 caliber semiautomatic pistol (Commonwealth
Exhibit 8) and a .32 caliber Berretta pistol (Commonwealth
Exhibit 7), along with several bullets and shell casings,
including a bullet that was removed from the victim
(Commonwealth Exhibit 9). Both handguns were in operable
condition and the bullet removed from the victim matched
the test bullets that were discharged from the .32 caliber
Berretta. Dr. Levine also examined a gunshot residue kit
labeled “Terrance Thompson.” There were insufficient lev-
els of antimony on the hand swabs to indicate the presence
of gunshot residue on the Defendant’s hands. (N.T. 02/28/06,
pp. 182-193)

Michael O’Keefe, a detective with the Allegheny County
Police Department, testified that he is assigned to jail inves-
tigations at the Allegheny County Jail. He indicated that it is
jail policy to open and read all letters that are returned to the
jail marked “Return to Sender.” On June 15, 2005, he was
given a letter addressed to D. Cunningham that had been
returned to the jail marked “Return to Sender. Cunningham,
D. moved. Left no address.” (Commonwealth Exhibit 10)
Detective O’Keefe opened the envelope and found a two-
page handwritten letter and an Affidavit of Probable Cause.
The letter, which was dated June 3, 2005, was read into evi-
dence by the detective. In essence, it requested that the
recipient testify that Mark Reynolds was never with them.
(N.T. 02/28/06, pp. 196-203)

On appeal, the Defendant alleges the following: the evi-
dence was insufficient to sustain his conviction; trial court
error in admitting hearsay evidence; and trial court error in
admitting a letter written by the Defendant while he was
incarcerated that was returned to the Allegheny County Jail.

The Defendant’s first allegation is that the evidence was
insufficient to sustain his conviction. The test for sufficiency
of the evidence is whether the evidence admitted at trial, and
all reasonable inferences therefrom, viewed in the light most

favorable to the verdict winner, was sufficient to enable the
factfinder to find every element of the crime charged beyond
a reasonable doubt. Commonwealth v. Sullivan, 864 A.2d
1246 (Pa.Super. 2004). Specifically, the Defendant alleges
that the evidence was insufficient since there was no eyewit-
ness testimony, no physical evidence linking him to the hand-
gun used in the shooting, and the testimony of Mark
Reynolds was inherently unreliable. Contrary to the
Defendant’s allegation, the following notable evidence was
sufficient to prove his guilt beyond a reasonable doubt: First,
the testimony of Mark Reynolds, who testified knowing that
he could be putting himself in danger, was compelling. Mr.
Reynolds stated that the Defendant requested that he join
him “in a shoot-out.” Shortly after the request, Mr. Reynolds
heard several gunshots. Later the same day, Mr. Reynolds
had a conversation with the Defendant, wherein the
Defendant incriminated himself by stating that he had a .32
caliber handgun and he shot a young man. He also stated
that the Defendant told him that he urinated on his hands to
cleanse them of any gunshot residue. Second, Lynette
Jackson testified about the Defendant and two other men
coming into her mother’s home soon after she heard gun-
shots. Third, a .32 caliber handgun, identified by Mr.
Reynolds as the handgun possessed by the Defendant, was
recovered from the Ewing residence. Fourth, a bullet fired
from that handgun was removed from the victim. Fifth, the
Defendant, in a letter written to one of the two men who
accompanied him for the “shoot-out,” requested that the
recipient convince Mr. Reynolds not to testify against him.
Accordingly, this allegation is without merit.

The Defendant’s second allegation is that the Court erred
in admitting hearsay evidence. Hearsay is defined as: “…a
statement, other than one made by a declarant while testify-
ing at the trial or hearing, offered in evidence to prove the
truth of the matter asserted.” Pa. R.E. 801. Hearsay is not
admissible, unless one of the exceptions set forth in Pa. R.E.
803 is applicable. In this case, the Defendant claims that his
statement to Mark Reynolds asking him if he would come
down the street to “get into a shoot-out” was inadmissible
hearsay. A review of the Pennsylvania Rules of Evidence
clearly demonstrates otherwise. The Defendant’s statement
falls into the exception of an admission by a party-opponent,
in that it is the Defendant’s own statement that is being
admitted against him. Pa. R.E. 803(25). Moreover, as the
Defendant may be technically “unavailable” pursuant to Pa.
R.E. 804, the statement is admissible as a statement against
interest, under subsection (b)(3), in that the statement, when
it was made, was contrary to the Defendant’s criminal liabil-
ity such that he would not have made the statement if he did
not believe that he was planning to engage in a “shoot-out”
down the street. Accordingly, this evidence was properly
admitted and this allegation is rejected.

The Defendant’s third allegation is that this Court erred
in admitting into evidence a letter written by the Defendant
while he was incarcerated that was returned to the
Allegheny County Jail. Evidence is relevant if it logically
tends to establish a material fact in the case, tends to make a
fact more or less probable, or supports a reasonable infer-
ence or presumption regarding the existence of a material
fact. Commonwealth v. Urrutia, 653 A.2d 706 (Pa.Super.
1995) Relevant evidence is usually probative; however, to be
admissible its probative value must outweigh its prejudicial
effect. Id. A review of this evidence convinces the Court that
it was properly admitted. According to the testimony, it is the
policy of the jail to open all letters that are marked “Return
to Sender.” Inmates are advised of this policy in a written
handbook that is given to them. It was the Defendant’s
choice to write a letter containing incriminating information
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about this case. He did so at his own peril and the review of
the letter by jail officials did not violate his Fourth
Amendment right against unreasonable searches and
seizures. As such, this allegation is without merit.

For the foregoing reasons, the Court finds that the
Defendant is not entitled to an arrest of judgment or a new trial.

BY THE COURT:
/s/O’Toole, J.

Commonwealth of Pennsylvania v.
Robert Poindexter

Suppression of Evidence—Pat-down Search for Weapons—

Squeezing Defendant’s Pockets

Drugs retrieved from defendant, who was a passenger in
an automobile that had been stopped for an alleged motor
vehicle violation, were suppressed on the grounds that the
officer, conducting a “pat-down” search for weapons, had
exceeded the scope of a permissible search by “squeezing”
the defendant’s pockets.

(Ronald D. Morelli)

Matthew S. Robinowitz for the Commonwealth.
James A. Wymard for Defendant.

No. CC 200600694. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Bigley, J., November 17, 2006—This case is presently before

the court for determination of the defendant’s Motion to sup-
press evidence found on his person while he was a passenger in
a vehicle which had been stopped by the police. On September
26, 2006 a hearing was conducted on the defendant’s motion.

On October 2, 2005, the defendant was a passenger in a vehi-
cle driven by Jerome Wilson. Sergeant Jason Snyder,
Detectives Goob, Fallert and Mercurio of the Pittsburgh Police
Department while on patrol stopped the vehicle for alleged
motor vehicle code violations. Sergeant Snyder testified that the
defendant kept putting his hands in his pockets while seated in
the car. The defendant presented contrary testimony. Sergeant
Snyder testified that for his safety he decided to take the defen-
dant from the vehicle and conduct a pat-down search, during
which he recovered a clear plastic baggy with powder cocaine.
In conducting his pat-down search, Sergeant Snyder squeezed
the defendant’s pocket. He testified on cross-examination “I
squeezed the pockets. That’s how I conduct my search.”

In this case, assuming from the testimony of Sergeant
Snyder who conducted the pat-down search, that there was
reasonable suspicion and articulable facts that this defendant
may be armed and dangerous and that a frisk for weapons
was permissible, Commonwealth v. Stevenson, 560 Pa. 345,
744 A.2d 1261 (2000), the question becomes what type of
search took place. The limited purpose of the search conduct-
ed of the defendant is not to discover evidence. Adams v.

Williams, 407 U.S. 143, 146, 92 S.Ct. 1921, 1923, 32 L.Ed.2d
612 (1972). The Pennsylvania Superior Court in Common-

wealth v. Guillespie, 745 A.2d 654 (Pa.Super. 2000) citing the
Pennsylvania Supreme Court decision in Commonwealth v.

Graham, 554 Pa. 472, 721 A.2d 1075 (1998), ruled that ‘even a
“squeeze” of the defendant’s pocket went beyond the scope of
a search authorized by Terry’ [Terry v. Ohio, 392 U.S. 1. 20,
88 S.Ct. 1868, 20 L.Ed.2d 889 (1968)].

Applying the legal standard to the testimony of Sergeant

Snyder regarding the manner in which he conducted the pat-
down search of the defendant, it is clear that the search went
beyond that authorized by law. Accordingly, the evidence obtained
in the search and subsequent arrest must be suppressed.

ORDER
AND NOW, to-wit, this 17th day of November, 2006, it is

hereby ORDERED and DECREED that the Defendant’s
Motion to Suppress is GRANTED and that any evidence
obtained on October 2, 2005 from the defendant Robert
Poindexter as a result of the pat-down search and subse-
quent arrest are hereby suppressed and any testimony con-
cerning that evidence, may not be admitted at trial.

BY THE COURT:
/s/Bigley, J.

Frederick L. Mason, Administrator of the
Estate of Barbara Mason v.

Federal Insurance Company of the
Chubb Group of Insurance Companies

Collateral Estoppel Based on Administrative Proceedings—

Differing Causation Standards

1. A prior contrary decision by the judge in a workers’
compensation proceeding precluded plaintiff, by operation
of collateral estoppel, from asserting that plaintiff ’s dece-
dent’s cardiac arrest was caused by her surgery for a work-
related condition where (1) the issue decided in the prior
action was identical with the one presented in the present
action, (2) there was a final judgment on the merits, (3)
plaintiff was a party or in privity with a party to the prior
action, and (4) plaintiff had a full and fair opportunity to lit-
igate the issue in the prior action.

2. Marginal differences in causation standards applicable
in the two proceedings, which did not affect the burden of
proof or the standard of proof required, did not preclude the
application of collateral estoppel.

(Ronald D. Morelli)

Morton B. DeBroff and Mark Clement for Plaintiff.
Paul K. Geer for Defendant.

No. GD 03-22277. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
Introduction

Friedman, J., November 27, 2006—This ERISA action
came before the undersigned on Defendant’s Motion for
Summary Judgment and Plaintiff ’s Cross-Motion for Partial
Summary Judgment and Judgment on the Pleadings. We
granted Defendant’s Motion for Summary Judgment based
on the conclusion that the doctrine of collateral estoppel
applied, and that the findings of the Judge in a prior
Workers’ Compensation case had conclusive effect here. It
should be noted that the Court has assumed for purposes of
this Motion that Plaintiff could now prove what he failed to
prove before the Workers’ Compensation Judge, that the sur-
gery for a work-related condition, rather than the decedent’s
general poor health, caused Plaintiff ’s decedent’s cardiac
arrest. At the Workers’ Compensation hearing, Plaintiff
failed to have an expert, and this lack was the sole reason for
the Workers’ Compensation Judge’s decision.
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This case may very well present a good example of why
the less rigorous standards which can lead to a Workers’
Compensation decision should, in fairness, not bar re-litiga-
tion of the same issue on collateral estoppel principles. Res

judicata, a different doctrine, presents no obvious unfairness
question. However, at argument and in his Statement of
Matters Complained of on Appeal, Plaintiff does not dispute
that the doctrine of collateral estoppel can have effect even
when the prior proceeding is an administrative proceeding,
and the undersigned therefore makes no further comment on
that question.

Factual and Procedural Background
The Plaintiff, the Administrator of the Estate of Barbara

Mason, is seeking death benefits under a group insurance
policy (“Policy”) issued by Defendant to Ms. Mason, who
was a former employee of the Port Authority of Allegheny
County. The Plaintiff contends that he is entitled to a
$100,000 death benefit under the Policy. Plaintiff bases this
contention on the allegation that Ms. Mason’s death in 2001
was related to a 1999 work-related assault in which her back
was injured. The assault occurred while Ms. Mason was
driving a bus. She was assaulted by a passenger.

Prior to the incident, Ms. Mason had a history of back
problems. She had undergone back surgery in 1991. She also
had a history of cardiac problems and asthma. Two years
after the assault, in 2001, Ms. Mason died during surgery for
implantation of a spinal cord stimulator to help alleviate the
severe pain she had suffered. The cause of death was
myocardial infarction.

Ms. Mason and her husband had filed four claims under
the Workers’ Compensation Act (“the Act”) relating to the
assault. The Workers’ Compensation judge denied all of the
claims, which appear to have been consolidated for the hear-
ing, including a claim filed after Ms. Mason’s death. The
judge found that Ms. Mason’s cardiac arrest and death dur-
ing surgery was not proven to have a causal connection with
the assault and he therefore denied the Plaintiff ’s claim.

The Defendant’s Motion for Summary Judgment at issue
here was based upon the doctrine of collateral estoppel.
Defendant argued that findings in a Workers’ Compensation
case do have preclusive effect under that doctrine.

Plaintiff ’s Cross-Motion for Partial Summary Judgment
and/or Judgment on the Pleadings is contained in his
Answer to the Motion for Summary Judgment. In that Cross-
Motion, Plaintiff sought to have certain paragraphs of
Defendant’s Second Amended New Matter stricken. We
denied Plaintiff ’s Cross-Motion. The reasons were unstated
at the time, but would be related to mootness.

Issues Raised on Appeal
On appeal, Plaintiff argued that the standard of proof

applicable at the Workers’ Compensation proceeding
(“caused in whole or in material contributing aspect”) was
materially different from the standard set forth in the insur-
ance policy in this case (“results in”). Plaintiff argues that
the standard in this case does not require “consideration of
the extent to which preexisting medical conditions were a
cause of death” (Statement of Matters ¶1(d)), whereas the
standard of proof at the Workers’ Compensation proceeding
did require a consideration of preexisting conditions.
Plaintiff therefore argues that “[t]he standards cannot be
compared [and that the] trial court erred as a matter of law
when it based its decision on a comparison of the stringency
of the two standards.” (Statement of Matters ¶1(d).)

Regarding Plaintiff ’s Cross-Motions, counsel states that
these were filed to “eliminate affirmative defenses that were
based upon preexisting medical conditions, required the
accident to be the direct cause of death, and required the

death to be independent of disease, illness or other causes,
[and that the] trial court erred as a matter of law when it
failed to grant these Motions precluding the Appellee-insur-
er from adding post facto exclusions to the applicable terms
of its own policy.” (Statement of Matters ¶1(e).)

Discussion
As indicated earlier, at the workers’ compensation hear-

ing relating to the four consolidated claims filed by and on
behalf of Ms. Mason, no expert witness was presented on her
behalf to testify as to a causal connection between her work-
related injury and the cardiac arrest she suffered during the
surgery. In his Decision on the four consolidated workers’
compensation claims, Judge David B. Torrey found that the
lack of expert testimony was significant:

The deceased claimant in the present case, Ms.
Barbara Mason, did, indeed, die of cardiac arrest
on October 17, 2001. She died during an operation
to implant a spinal cord stimulator. No evidence of
any kind was submitted to verify that the cardiac
arrest was caused in whole or in material con-
tributing aspect by the operation.

The undersigned finds as fact that a claimant with
preexisting cardiac problems, asthma, chronic
obstructive pulmonary disease and obesity, who
dies of cardiac arrest during an elective surgery for
implantation of a spinal cord stimulator, has not

suffered such a cardiac arrest that can be said to
have an obvious causal connection to the operative
procedure itself.

In other words, expert medical evidence is
required.

Workers’ Compensation Decision dated 6-30-04 (Exhibit B to
Defendant’s Motion for Summary Judgment), p. 16.
(Emphasis added.)

As the undersigned indicated near the end of oral argu-
ment, although there may be a marginal difference between
the two “causation” standards (“results in,” the Policy lan-
guage, being slightly less onerous than “cause in whole or
material contributing aspect,” the Act’s language), the bur-

den of proof at the Workers’ Compensation hearing is essen-
tially the same as it is here: preponderance of the evidence.
In other words, although the evidentiary constraints are
looser in the Workers’ Compensation hearing, there was not
a lesser nor greater standard of proof required. That being
so, collateral estoppel would apply here if the other elements
of the doctrine are present.

In Grant v. GAF Corporation, 415 Pa.Super. 137, 608 A.2d
1047 (1992), the Superior Court set forth the requirements
for the application of the doctrine of collateral estoppel:

Collateral estoppel is appropriate where: (1) the
issue decided in the prior action was identical with
the one presented in the later action; (2) there was
a final judgment on the merits; (3) the party against
whom the plea is asserted was a party or in privity
with a party to the prior adjudication; and (4) the
party against whom the plea is asserted has had a
full and fair opportunity to litigate the issue in
question in a prior action.

415 Pa.Super. at 149, 608 A.2d at 1053. The Grant case also
involved a prior workers’ compensation proceeding in which
the Workers’ Compensation Judge found that the decedent’s
death was not work related. The doctrine of collateral estop-
pel was applied in a subsequent tort action and the defen-
dant’s motion for summary judgment was granted. The
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Superior Court affirmed, noting both that “[a] more liberal

rule prevails in the admission of evidence in a compensation
case than in an action at law for negligence,” 415 Pa.Super.
at 154, 608 A.2d at 1056, and that “proximate cause in a per-

sonal injury tort action and causal connection in workmen’s

compensation cases are analogous principles. Practically,
however, a claimant’s burden in a compensation case is
somewhat less than that of a plaintiff in a negligence action.”
415 Pa.Super. at 157, 608 A.2d at 1058 (citations omitted)
(emphasis added).

In the instant civil action, Plaintiff ’s burden is to prove
his claim by a preponderance of the evidence, the same as
the burden in the Workers’ Compensation hearing.

Comparing the Workers’ Compensation case with the
instant case, all four requirements for estoppel are present:

(1) the issues are identical (whether the operation
caused Plaintiff ’s decedent’s death);

(2) there was a final judgment on the merits;

(3) the party against whom the plea [estoppel] was
asserted is the same as here, Plaintiff ’s decedent;

(4) the party against whom the plea was asserted,
Plaintiff ’s decedent, did have a full and fair oppor-

tunity to litigate the issue at the prior hearing.

There can be no dispute that items 1, 2 and 3 above have
been met. The dispute involves item 4. The Plaintiff had the
opportunity at the Workers’ Compensation proceedings to
produce evidence that the decedent’s death was caused by
the operation, but he failed to have an expert witness and
therefore was not able to meet his burden of proof.

The Court properly concluded that Plaintiff is bound by
the Workers’ Compensation Judge’s decision.

BY THE COURT:
/s/Friedman, J.

DATED: November 27, 2006

Bethel Park School District v.
Council 84, Local 2972,

American Federation of State, County
and Municipal Employees,

Mechanics/Servicemen and Bus Drivers
(AFSCME)

Collective Bargaining Agreement—Court Review of

Arbitrator’s Decision—“Essence Test”

1. The Court would not vacate the award of an arbitrator
under a collective bargaining agreement, in which the arbi-
trator vacated the school district’s termination of a school
bus driver, imposing instead a 30-day suspension, based
upon the driver’s failure, on a single occasion, to discover
that she had left a five-year-old student aboard her bus. The
arbitrator’s decision met the two-pronged “essence test”
established by the Pennsylvania Supreme Court in that (1)
the issue was within the terms of the collective bargaining
agreement and (2) the arbitrator’s decision could rationally
be derived from the collective bargaining agreement.

2. The issues regarding the driver’s conduct did not
require further analysis as involving powers that the school
district, as a public employer responsible for health, safety,

and welfare in the community, could not be compelled to
relinquish in arbitration.

(Ronald D. Morelli)

Michael L. Brungo and Falco A. Muscante for Petitioner,
Bethel Park School District.
John R. Bielski for Respondent.

No. GD 06-9916. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Civil Division.

OPINION
Horgos, J., November 27, 2006—This matter came before

the Court on the Petition of Bethel Park School District
(School District) to Vacate Arbitration Award rendered
under the Public Employee Relations ACT (PERA).
Respondent is Council 84, Local 2972, American Federation
of State, County and Municipal Employees, Mechanics/
Servicemen and Bus Drivers (AFSCME) which represents
the school bus drivers of the School District. The arbitration
resolved a labor dispute between the parties arising from the
termination of Gale Garwood’s (Ms. Garwood) employment
as a bus driver for the School District.

Ms. Garwood filed a grievance regarding the discharge
and the matter proceeded to a hearing on February 13, 2006.
By Opinion and Award dated March 27, 2006, the Arbitrator
sustained the grievance, the discharge of Ms. Garwood was
abrogated and modified to a suspension of 30 days. The
School District filed a Petition to Vacate Arbitration Award
which this Court dismissed after oral argument by Order
dated September 5, 2006. The School District’s Appeal to the
Pennsylvania Commonwealth Court followed.

The facts as found by the Arbitrator in his Opinion and
Award follow. Ms. Garwood was discharged as a result of an
incident that occurred on September 1, 2005, the fourth day
of the school year. Prior to the incident, Ms. Garwood had
over 30 years of service with the School District and a spot-
less employment record.

On September 1, 2005, Ms. Garwood transported kinder-
garten students to Ben Franklin School in a minibus with a
capacity of about twelve students. The school driveway usu-
ally used by drivers was closed and Ms. Garwood had to dis-
charge the children on a street alongside the School. Ms.
Garwood normally performed the required post trip walk-
through immediately after the children exit the bus, but did
not do so in order to avoid becoming a traffic hazard on the
street. She counted eight children departing the bus, but she
had forgotten that a ninth student was added to her route that
day. Ms. Garwood drove the bus home as she was permitted
and arrived at about 1:00 p.m. She departed the bus without
realizing that a five-year-old student remained. Ms. Garwood
testified at the hearing that she had made a mistake. The bus
windows were down and a neighbor heard the child scream-
ing, entered the bus and retrieved the child. The neighbor
telephoned the child’s mother and the police. The police
report states that the neighbor’s phone call was received at
1:07 p.m., roughly twelve minutes after Ms. Garwood depart-
ed from the school and roughly seven minutes after she
arrived at her house. The child was not harmed.

Ms. Garwood drove to the office of her immediate super-
visor, the Transportation Director, arriving at about 1:20
p.m. Both her supervisor and the police report describe Ms.
Garwood as being upset about the incident. The Transpor-
tation Director stated that Ms. Garwood is a caring, compas-
sionate, responsible and reliable person.

The School District suspended Ms. Garwood with pay and
following a hearing on September 20, 2005, her paid suspen-
sion was converted to an unpaid suspension. Ms. Garwood’s
employment was terminated at the School Board meeting on
October 25, 2005. The Board Minutes do not state a reason



may 11 ,  2007 page 129Supplement to The Lawyers Journal

for the termination other than by reference to the Statement
of Charges which alleges “incompetency, neglect of duty and
other improper conduct.”

The Arbitrator stated the issue:

The issue is whether the discharge of the Grievant
was for just cause, and if not what shall the remedy
be. A further issue is to what extent the arbitrator
should take into account Section 514 of the School
Code in determining just cause.

(Petition to Vacate Arbitration Award, Exhibit B, p. 4).

The Arbitrator first concluded that Ms. Garwood did not
engage in incompetence or neglect of duty under Section 514
of the School Code. 24 P.S. Section 5-514. The Arbitrator
found that Section 514 intended to address the sort of indif-
ference to an employee’s duty which was deliberate disre-
gard of duty as distinguished from an isolated lapse. The
Arbitrator, therefore, concluded that Ms. Garwood did not
engage in neglect of duty and reasoned that “if a single omis-
sion mandates an employee’s discharge, a driver is unlikely
to survive the first semester, much less 30 years.” Id. at p. 6.
The Arbitrator concluded that Ms. Garwood’s “failure to
perform the walk-through on September 1, 2005 was an iso-
lated instance of forgetfulness, an uncharacteristic omission
by an otherwise conscientious driver…. A single mistake,
even a bad mistake as Garwood herself conceded, in a three
decade career, in my judgment does not render her incompe-
tent for further service.” Id. at p. 6.

The Arbitrator then considered whether Ms. Garwood’s
discharge was for just cause under the Collective Bargaining
Agreement, specifically Article XVIII (Discipline and
Discharge). The Arbitrator first noted that Article XVIII,
Section 1.A.1, “reflects the parties’ mutual acceptance of a
regimen of progressive discipline.” Id. at p. 6. He further
explained that Article XVIII, Section 1.A.2, explicitly states
that some or all of the steps may be bypassed based on the
seriousness of the offense and the employee’s prior record. Id.

at p. 6. Because the contract does not outline how this deter-
mination is to be made, the Collective Bargaining Agreement
implicitly commits the determination to an arbitrator’s judg-
ment when the parties themselves disagree on the proper
application of these factors. Id. at p. 6, citing Abington School

District v. Abington School Serv. Personnel Ass’n, 744 A.2d
367, 370 (Pa.Cmwlth. 2000). The arbitrator concluded that
based on the seriousness of the offense and the Grievant’s
prior work history, her conduct should be treated on the third
step of the progressive discipline sequence in Article XVIII,
which calls for a suspension. Accordingly, the Arbitrator
imposed a 30-day suspension on Ms. Garwood.

In State System of Higher Education (Cheyney

University) v. State College University Professional

Association (PSEA-NEA), 560 Pa. 135, 743 A.2d 405 (1999),
the Pennsylvania Supreme Court made it clear that arbitra-
tion of labor disputes is final and binding and is mandated by
the Legislature which means that a court reviewing an arbi-
tration award must accord it “great deference.” The Court
held that the arbitrator’s award is final and binding unless
the award does not draw its essence from the collective bar-
gaining agreement. Id. The Pennsylvania Supreme Court set
forth the two-pronged analysis of the “essence test:”

First, the court shall determine if the issue as prop-
erly defined is within the terms of the collective
bargaining agreement. Second, if the issue is
embraced by the agreement, and thus, appropriate-
ly before the arbitrator, the arbitrator’s award will
be upheld if the arbitrator’s interpretation can
rationally be derived from the collective bargain-

ing agreement. That is to say, a court will only
vacate an arbitrator’s award where the award
indisputably and genuinely is without foundation
in, or fails to logically flow from, the collective bar-
gaining agreement.

Id., 743 A.2d at 413.

In applying the essence test to the matter at hand, the
Court is mindful that the Arbitrator’s factual findings are not
subject to review. AFSCME Local 2026 v. Borough of State

College, 133 Pa.Cmwlth. 521, 526-27, 578 A.2d 48, 50-51
(1990). Nor may the Court consider the reasonableness of
the Arbitrator’s interpretation of the Collective Bargaining
Agreement. State System of Higher Education (Cheyney

University) v. State College University Professional

Association (PSEA-NEA), supra. 743 A.2d at 413, n. 8. The
court may only vacate the arbitrator’s award where it is
indisputably without foundation in the collective bargaining
agreement or fails to logically flow from the collective bar-
gaining agreement. Id., 743 A.2d at 413.

Here, the first prong of the essence test is met because the
issues raised by Ms. Garwood are covered by the Collective
Bargaining Agreement, specifically Article XVIII, Section 2,
which mandates that the School District shall not discharge
an employee without just cause. Section 1 of the Article out-
lines a progressive discipline plan for employees which starts
with an oral reprimand, goes next to a written reprimand and
then to a suspension, and ends with a discharge. (Petition to
Vacate Arbitration Award, Exhibit A). The Collective
Bargaining Agreement requires an Arbitrator to determine if
just cause exists for the discipline imposed and, if it does not,
modify that discipline as he deems appropriate.

The Court finds that the Arbitrator’s Award is rationally
derived from the Collective Bargaining Agreement based on
the same provisions mandating discharge for just cause only
and the schedule of progressive discipline contained in
Article XVIII. For the reasons set forth earlier, the
Arbitrator concluded that the School District lacked just
cause to discharge Ms. Garwood and his interpretation of
just cause and its application to Ms. Garwood’s conduct is
rationally derived from the terms of the Agreement. The
Court therefore cannot vacate the Arbitrator’s Award.

The School District argues that the second prong of the
essence test has not been met because Ms. Garwood’s con-
duct relates to an area of absolute responsibility of the
School District which requires further analysis based on the
unique nature of the public employer in Pennsylvania citing
Greene County v. District 2, United Mine Workers of

America, 578 Pa. 347, 852 A.2d 299 (2004).
In Greene County, the Pennsylvania Supreme Court

explained that because public employers are ultimately
responsible for the health, safety and welfare of our commu-
nities, public employers cannot be compelled in arbitration
to relinquish powers that are essential to the proper dis-
charge of their functions.

Thus, while as a general proposition, an arbitrator
has broad authority to interpret an undefined pro-
vision regarding termination for just cause in a col-
lective bargaining agreement, (citation omitted), to
permit an arbitrator to interpret the agreement as
to require reinstatement of an employee who was
determined to have engaged in egregious miscon-
duct that strikes at the very core function of the
public enterprise would be to deprive the employer
of its ability to discharge that essential function.
(Citation omitted). An arbitrator’s award granting
reinstatement in such a situation would not be
rational and would therefore fail the essence test.



page 130 volume 155  no.  10Supplement to The Lawyers Journal

Id., 852 A.2d at 308.
Here, the Arbitrator declined to address whether Ms.

Garwood’s failure to perform the walk-through was within
an area where a governmental agency does not have the
freedom of a private enterprise to relinquish powers inher-
ently essential to the proper discharge of its function. The
Arbitrator concluded that the failure to conduct the walk-
through was neither incompetency nor neglect of duty
under Section 514 of the School Code and was not “egre-
gious conduct.” (Petition to Vacate Arbitration Award,
Exhibit B, p. 6). The Arbitrator explained that, in light of
Ms. Garwood’s long and exemplary employment, one mis-
take which was a first offense should not result in the ter-
mination of employment and is not the sort of offense that
renders her unfit for further service. Id. at p. 7. The
Arbitrator concluded that discipline should be imposed “in
order to fix in the Grievant’s mind the necessity of per-
forming the walk-through on every trip, and to impress on
other employees the importance of the walk-through” and
found that a suspension of 30 work days would accomplish
this purpose. Id.

The employee’s conduct at issue here is not comparable
to the conduct in Greene County where the employee of
Children and Youth Services (CYS) repeatedly violated CYS
policy and state regulations by failing to properly maintain
updated case files on children in the care of the agency. The
employee had already been reprimanded for this violation
but the conduct continued. The Arbitrator found that the
employee’s conduct was chronic and serious even after pro-
gressive discipline and involved the core function of CYS to
protect children. The Pennsylvania Supreme Court conclud-
ed that the Arbitrator’s Award reinstating the employee
despite his chronic and serious misconduct took from CYS
the power to discharge its core function, a power that a pub-
lic employer does not have the authority to relinquish. Id.,
852 A.2d at 309.

Here, the Arbitrator concluded that Ms. Garwood’s one
time mistake does not amount to the type of egregious con-
duct that strikes at the very core function of the School
District. The Court finds that the Arbitrator’s Award has met
both prongs of the essence test under the standards applica-
ble to the public employment sector.

Finally, the School District argues that the Arbitrator
exceeded the power and authority conveyed upon him
under the Collective Bargaining Agreement and that the
Award is contrary to the Collective Bargaining Agreement
and must be vacated. As earlier discussed, the Collective
Bargaining Agreement does not include express language
reserving to the School District the exclusive authority to
determine the level of discipline. Instead, Article XVIII
states than an employee can only be disciplined for “just
cause” and establishes a schedule of progressive discipline.
Article XIX provides for final and binding arbitration
before a neutral Arbitrator to resolve all grievances that
are taken to the fourth step of the grievance procedure.
Further, the management rights clause, Article XXVII, con-
tains only general language and does not provide any spe-
cific reservation of authority for the School District to
impose discipline outside the review of an Arbitrator.
Accordingly, the Court finds that the Arbitrator was within
his power and authority under the terms of the Collective
Bargaining Agreement and that his Award is not contrary
to the Agreement and the law.

For all of the foregoing reasons, the Petition to Vacate
Arbitration Award filed by the Bethel Park School District
was denied.

BY THE COURT:
/s/Horgos, J.

Law Offices of William W. McVay and
William W. McVay, Esquire v.

Weisman, Goldman, Bowen & Gross, LLP,
James L. Weisman, Esquire,

Edward and Naomi Unghajer, and
Judie and Charles F. Szeg

Attorney-Client Relationship—Undue Influence—Quantum

Meruit

1. Unsupported suspicion of alleged interference with client
will not meet Plaintiff’s burden to prove undue influence.

2. Failure to provide documentation of time and effort
spent in a Quantum Meruit action is fatal.

(Amy R. Schrempf)

David J. Hickton for Plaintiffs.
Dennis J. Roman for Defendants Szeg and Szeg.
John R. McGinley, Jr. for Defendants Weisman and Unghajer.

No. GD 04-007510. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

MEMORANDUM IN SUPPORT OF ORDER
INTRODUCTION

Friedman, J., December 19, 2006—There have been two
Motions for Summary Judgment filed in the captioned action,
one by Weisman, Goldman, Bowen & Gross, LLP and James L.
Weisman, Esquire, hereinafter, the Weisman Defendants, and
the other by Judie and Charles F. Szeg, Esquire, hereinafter,
the Szegs. The dispute arises out of a terminated attorney-
client relationship between Plaintiffs and Defendants Edward
and Naomi Unghajer, hereinafter, “the Unghajers.” Plaintiffs
claim they are entitled, inter alia, to a full contingency fee in
an underlying personal injury action filed by the Unghajers
against a non-party tortfeasor. Plaintiffs have also indicated
they do not seek recovery against the Unghajers themselves
but included them for jurisdictional purposes in what
Plaintiffs regard as an equity matter. The Weisman
Defendants also do not contend that the Unghajers would owe
anything to Plaintiffs directly or to the Weisman Defendants
by way of indemnity. The Court on its own Motion therefore
dismisses the Unghajers from the action, with prejudice. In
addition, the Motions for Summary Judgment of the other
Defendants must be granted for the reasons set forth below.

PROCEDURAL AND FACTUAL BACKGROUND
The underlying action arose when Mr. Unghajer suffered

a severe personal injury and entered an agreement with
Plaintiffs regarding a personal injury action against the tort-
feasor. Plaintiffs (hereinafter, collectively, “McVay”) con-
tend in their “Complaint in Equity” that the Weisman
Defendants (the Unghajers’ new lawyer) intentionally inter-
fered with McVay’s contract with the Unghajers (Count I).
McVay also contends in Count I that the Szegs intentionally
interfered with that contract. McVay contends that the inten-
tional interference of Weisman and the Szegs involved “col-
lusion and fraud” in the form of “wile, stratagem, and decep-
tion” thereby entitling McVay to his entire contingent fee of
33 1/3% of the settlement Weisman eventually negotiated for
Mr. Unghajer. It should be noted that McVay demands judg-
ment against all Defendants under each Count, regardless of
the parties listed in the headings of each Count.

In addition, McVay seeks recovery in Quantum Meruit
(Count II) and Quasi-Quantum Meruit [sic] (Count III)
against the Unghajers. Although in the heading, McVay
directs Counts II and III at the Unghajers only, the content of
those Counts suggest he seeks a percentage of the fee paid by
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the Unghajers to the Weisman Defendants. (See ¶38.) As pre-
viously noted, the demands under Counts II and III request
judgment against all Defendants. In ¶17 of the Complaint,
McVay asserts that the amount tendered to him by Weisman
of $6,712.50 for his services prior to the termination was
rejected as inadequate.

Count IV is entitled “Substantial Performance” and,
according to the heading, is directed only at the Unghajers
and the law firm. Count IV also demands judgment against
all Defendants.

Count V is entitled “Punitive Damages” and, according to
the heading, is directed at both the Weisman Defendants and
the Szegs, and, again, seeks judgment against all Defendants.

Preliminary Objections to the Complaint were overruled
by the Honorable Timothy Patrick O’Reilly of this Court, and
the various Defendants filed their Answers and New Matter,
discovery was taken, and the instant Motions for Summary
Judgment were filed by the Weisman Defendants and the
Szegs. There were substantial delays related to a bankrupt-
cy filing by the Szegs and the Motions for Summary
Judgment were eventually re-argued in late August 2006 and
are now ready for decision. The Bankruptcy Court, by Order
dated December 8, 2005, declared the Szegs’ alleged debt to
McVay to be non-dischargeable in bankruptcy.

DISCUSSION
In evaluating the Defendants’ Motions for Summary

Judgment, we must consider all the evidence in the light
most favorable to McVay. It should go without saying that the
evidence to be considered must first be relevant and admis-
sible. It is also noted that McVay has the same burden at this
time as he would have at trial—to adduce evidence which, if
believed, would be sufficient to meet the applicable standard
of proof and support a jury verdict in his favor. Regarding
the Plaintiffs’ claim for the full contingency fee, Plaintiffs
concede that they have a heavy burden because of this claim.
The applicable standard is high—fraud must be proven by
clear and convincing evidence.

The Court has reviewed the entire depositions of the
Unghajers and their son, Thomas, who is not a party, as well
as the depositions of Mr. Weisman and the Szegs. McVay, who
has the burden at trial, has filed his own affidavit in response
to the Motions, although his opposition (as set forth in his
Responses and Supplemental Responses to the Motions)
appears to rely mainly on the Nanty-Glo rule as well as on
the following documents:

- A fax dated June 5, 2003 from Mr. Szeg to
Weisman forwarding the Police Report of Mr.
Unghajer’s accident.

- A copy of the fee agreement between Weisman
and the Unghajers, which includes a notation that
the Unghajers’ fee obligation to Weisman will be
reduced by any amount the Unghajers may be
required to pay McVay in the matter.

- A redacted copy of invoices from Rehab
Professionals.

- A letter from Weisman to counsel for the
Defendant in the underlying suit asking, inter alia,

for permission to use Rehab Professionals (the
Szegs employer) to prepare a life care plan for Mr.
Unghajer in connection with a set aside trust.

- An Expert Report1 regarding the conduct of the
Szegs, in particular their failure to facilitate com-
munication between the Unghajers and McVay and
their failure to disclose to the Unghajers a dual
relationship that they had with Weisman.

In his affidavit McVay has adduced evidence to suggest
the following:

- “From May 30, 2002 until June 6, 2003, Mr. and
Mrs. Unghajer gave [McVay] no indication that
they were not happy with the services [he] was pro-
viding.” (McVay Affidavit, ¶5.)

- The Szegs made no attempt to “facilitate commu-
nication” between McVay and the Unghajers after
the Unghajers became dissatisfied with McVay.

- McVay believes the only source of this dissatisfac-
tion could be the malign influence of the Szegs
upon the Unghajers.

- The Szegs recommended that the Unghajers con-
sult with Weisman, with whom the Szegs were
acquainted.

- Weisman visited the Unghajers with a previously
prepared power of attorney which contained a rep-
resentation agreement. (Exhibit 1 to Complaint.)

- Weisman and the Szegs had had prior interactions
on behalf of other mutual clients and had been paid
for those interactions by checks from Weisman.

- Weisman’s check to McVay for McVay’s quantum
meruit fee in the case was returned to Weisman
“because it was inadequate.”

The above evidence does not meet even the lowest stan-
dard, proof by a preponderance.

In the end, the available evidence shows that the
Unghajers, fairly or unfairly, became dissatisfied with Mr.
McVay and severed their attorney-client relationship as they
are permitted to do. The issue that McVay must prove at trial
is that the Szegs or the Weisman Defendants or both caused
the Unghajers to leave McVay.

In response to questions by counsel for McVay, Mr.
Unghajer stated:

A. Well the day he [McVay] came here and he says,
I have an offer for you for $100,000. I says, no. I said,
I won’t accept 100,000. Then a few days later, he
comes back, he says, I got another offer of $25,000.

Q. One hundred twenty-five?

A. One hundred twenty-five. I says, no, I won’t
accept that. I said, you take that $125,000 back to
them, and I’m asking for $500,000.

Q. Okay.

A. Well, he just stood there. Didn’t know what to say.
Finally, he come out with a remark saying, you don’t
have any outstanding bills, your house is paid for.
Bang, that was a slap in the face to me. That’s when
the wheels started turning around in my head. I
said, am I going to get anywhere with this guy at all.
So, the wife and I, we talked it over one day. So, I left
it up to her to find out what we were going to do.

(Deposition of Edward Unghajer, March 4, 2005, p.
10, 1.12–p. 11, 1.6.)

Regarding the circumstances surrounding the retention of
Weisman by the Unghajers, again during questioning by coun-
sel for McVay, Mr. Unghajer’s deposition shows the following:

Q. How did you come to meet Mr. Weisman?

A. Well, my wife got in touch.

Q. Okay. And how did she come to meet with him, if
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you know?

A. Well, she asked Judie and Chuck [the Szegs] if it
would be too late for us to change lawyers.

Q. Okay.

A. She asked them if they knew of a lawyer that
would be interested in our case. And Chuck and
Judie says, well, we have a name for one, but it’s up
to you if you want to take him or not.

Q. Did Chuck and Judie tell you that Mr. Weisman
had represented Judie before?

A. No.

Q. Did they tell you that they had done work for Mr.
Weisman?

A. No.

As for the case cited by Plaintiffs, Richette v. Solomon,

410 Pa. 6, 187 A.2d 910 (1963), there the interference with
the lawyer’s contract with the client was with the intent of
depriving the client of the lawyer’s guidance. There was no
alleged interference by another lawyer who was attempting
to “steal” the client and take over his case, the gist of
McVay’s instant action. The case is factually inapposite.
Rather, employees of a union representing the client per-
suaded the Plaintiff ’s client to terminate the relationship
with his lawyer. Richette might apply to Plaintiffs’ claims
against the Szegs, were the facts here closer to those in
Richette, but it has no applicability to the claims against the
Weisman Defendants. Adler, Barish, Daniels, Levin and

Creskoff v. Epstein, 482 Pa. 416, 393 A.2d 1175 (1978), is
more enlightening with regard to the Weisman Defendants,
but it involves the ethical duties of previously associated
lawyers towards each other after the association has ended.
In addition, the ultimate result of Adler, Barish was based on
a Rule of Court that has been changed, involving advertising.

Plaintiffs’ arguments include the suggestion that the
Unghajers were misled or unduly influenced by the Szegs.
There is no evidence to support this: Plaintiffs would have
the Court accept Plaintiffs’ unsupported suspicion. The dep-
osition of both Unghajers, taken by McVay’s attorney, have
not a scintilla of evidence of undue influence by any of the
Defendants, nor of the Unghajers’ susceptibility to undue
influence as that concept is generally understood. Plaintiffs

would have the burden at trial on this and other issues were
the case to go forward. They therefore have the same burden
in response to Defendants’ Motions. They have failed to meet
their burden.

In addition, as to the Weisman Defendants in particular,
Plaintiffs’ undisputed burden is to show by clear and con-
vincing evidence that the Weisman Defendants’ conduct as

to Plaintiffs was fraudulent. This high burden may also
extend to Plaintiffs’ case vs. the Szegs. To their credit, as
previously indicated, Plaintiffs admit that the Unghajers are
merely nominal Defendants.

As to Plaintiffs’ claims for Quantum Meruit and Quasi-
Quantum Meruit, Plaintiffs have adduced no evidence to
show what amount might be due based on actual time spent.
Were Plaintiffs merely seeking in this action a quantum
meruit amount, there would be no dispute because the
uncontested evidence shows that the Weisman Defendants
(who eventually took over the Unghajers’ representation and
secured a settlement satisfactory to the Unghajers) attempt-
ed to calculate and pay Plaintiffs an appropriate quantum
meruit amount. The undisputed evidence also shows that
Plaintiffs failed, despite repeated requests, to provide any
indication to the Weisman Defendants of the time and effort

spent on the Unghajers’ case before Plaintiffs were dis-
charged. More damaging to Plaintiffs at this summary judg-
ment stage is Plaintiffs’ failure to provide any evidence to
support their quantum meruit claim to the Court in response
to the Defendants’ Motions. Thus, Weisman’s admission that
$6,712.50 is a fair amount for time spent based on Plaintiffs’
records of the case is the only evidence of record. Judgment
in that amount must be entered in favor of Plaintiffs against
the Defendant law firm only.

Judgment in favor of the Szegs and the Weisman
Defendants and against Plaintiffs must be entered on all
other counts of Plaintiffs’ Amended Complaint, Plaintiffs
having failed to adduce evidence sufficient to prove inten-
tional interference with contract or fraud against either the
Weisman Defendants or the Szegs.

Judgment on all counts must be entered in favor of the
nominal Defendants, the Unghajers, and against Plaintiffs.
See Order filed herewith.

BY THE COURT:
/s/Friedman, J.

DATED: December 19, 2006

ORDER OF COURT
AND NOW, to-wit, this 19th day of December 2006, after

consideration of the Motions for Summary judgment filed by
Defendants Weisman, Goldman, Bowen & Gross, LLP and
James L. Weisman, Esquire (“the Weisman Defendants”)
and by Defendants Judie and Charles F. Szeg, the Motions
are GRANTED, and it is hereby ORDERED as follows:

1. All claims against Defendants Judie and Charles
F. Szeg are DISMISSED with prejudice.

2. All claims against the Weisman Defendants are
DISMISSED with prejudice except they shall pay
to Plaintiffs the amount they have admitted
Plaintiffs are entitled to, $6,712.50, and judgment
against them and in favor of Plaintiffs is hereby
entered accordingly.

It is further ORDERED, on the Court’s own Motion, that
Edward and Naomi Unghajer are DISMISSED as
Defendants in this action, none of the other parties, includ-
ing Plaintiffs, having any claims against them of any sort.

See Memorandum in Support of Order filed herewith.

BY THE COURT:
/s/Friedman, J.

1 The Expert Report addresses the “certification standards
of practice and ethics.” It is of limited use in the instant
action which is not brought by the Unghajers to whom the
duties described in the Report were owed. The Szegs owed
no professional duty to McVay nor is McVay entitled to relief
for any supposed breach of the Szegs’ ethical duties to their
co-defendants, the Unghajers. The Expert Report also com-
ments on matters irrelevant to this action, allegedly exces-
sive charges for their care of Mr. Unghajer and of another
person not a party to this lawsuit but nevertheless identified
by name in the Report.

Similarly, an Expert Report of a different witness regarding
the ethical conduct of Weisman is of little use in the context
of this action. Although the electronic docket of the
Prothonotary is unclear on this point, it appears that Judge
Strassburger may have stricken this report by an undocketed
Order dated September 27, 2005. We have assumed for pur-
poses of this argument that the Expert Report related to an
attorney’s duties has not been stricken. However, we also feel
the issue of an attorney’s legal and ethical duties are a matter
for the Court and would not call for any expert testimony.



VOL.  155   NO.  11 may 25 ,  2007Supplement to The Lawyers Journal

PITTSBURGH LEGAL JOURNAL
OPINIONS

allegheny county court of common pleas
Commonwealth of Pennsylvania v. David Michael Bradley, Manning, J. ..................................................................................Page 133
Sufficiency of Evidence—Self-Defense

Commonwealth of Pennsylvania v. Patrick Kearney, Bigley, S.J. ..................................................................................................Page 135
Driving Under the Influence of Alcohol—Defendant’s Right to Independent Testing of Blood Samples

—Prejudice to Defense

pair Networks, Inc., PAX 69, Inc., Apple Marine, Inc., v. Interland, Inc., Rapp Collins Worldwide, LP, RCWGP, L.L.C.,
Rapp Partnership Holdings, Inc., Rapp Collins Worldwide, Inc., Diversified Agency Services, Omnicom Group, Inc.,
and John Does 1-16, Horgos, J. ....................................................................................................................................................Page 136
Violation of the Telephone Consumer Protection Act—Advertisement by Fax—Class Certification

Thomas Keifner and Luann Keifner, James Santilli, Robert Keifner and William Keifner v.
Township of Collier, a First Class Township of the Commonwealth of Pennsylvania, O’Reilly, J. ..........................................Page 138
Declaratory Judgment—De Facto Acceptance of Municipal Road

Mortgage Electronic Registration Systems, Inc. v. Jeffrey L. Martin a/k/a Jeff L. Martin,
and Ramon C. Harris a/k/a Raymon C. Harris, Hertzberg, J. ....................................................................................................Page 140
Uniform Partnership Act—Authority of One Partner to Bind Another—Mortgage Foreclosures

—Sufficiency of Service of Complaint—Petition to Set Aside Sheriff ’s Sale

Belfair Property Owners’ Association, Inc. v. Vincent C. Deluzio and Rita S. Deluzio, Horgos, J. ..........................................Page 142
Petition to Vacate Judgment—Enforcement of Foreign Judgments

—After-considered evidence following appeal of order—Trial Court Opinion

Teamsters Local Union No. 250, an Unincorporated Association v. Diane Gallo, Wettick, A.J. ..............................................Page 143
Arbitration Appeal—Preliminary Objections—Enforcement of Union Bylaws—Fines

—Questions of First Impression—Application of Law in Sister States

Linda Cegan v. David J. Cegan, Eaton, J. ........................................................................................................................................Page 146
Equitable Distribution—Alimony—Bankruptcy

Robert J. Colonna v. Mary M. Colonna, Mulligan, J. ....................................................................................................................Page 148
Child Support



PLJ
The Pittsburgh Legal Journal is a supplement to the 

Lawyers Journal, which is published fortnightly by the 

Allegheny County Bar Association

400 Koppers Building

Pittsburgh, Pennsylvania 15219

(412)261-6255

www.acba.org

©Allegheny County Bar Association 2007

Circulation 6,644

PLJ EDITORIAL STAFF
Thomas A. Berret ....................Editor-in-Chief and Chairman
Jennifer A. Pulice ............................................................Editor
Lisa M. Wolfe ..................................................Assistant Editor
David A. Blaner ..........................................Supervising Editor
Lynn E. MacBeth ..............................................Opinion Editor
Theresa Berret ..........................................Jury Verdict Editor
Sharon A. Antill ..........................................Typesetter/Layout

Opinion Editorial Staff

OPINIONS
The Pittsburgh Legal Journal provides the ACBA mem-

bers with timely, precedent-setting, full text opinions, from

various divisions of the Court of Common Pleas. Each opin-

ion, which is published in this section, begins with a brief

description or a “head-note” of the opinion that follows.

These opinions can be viewed in a searchable format on the

ACBA website, www.acba.org.

ALLEGHENY JURY VERDICT

REPORTER
The Pittsburgh Legal Journal provides the ACBA mem-

bers with a quarterly report of jury verdicts from the Civil

Division of the Court of Common Pleas of Allegheny County.

The verdicts which appear in the Pittsburgh Legal Journal, a

supplement of the Lawyers Journal, under the heading

“Allegheny Jury Verdict Reporter” are provided by court staff

from the assignment room.

Each jury verdict is then assigned for review of the

pleadings and preparation of a brief summary of the case

and identification of the parties, counsel, and witnesses.

No attempt is made to select, choose, emphasize, high-

light, or categorize the results of lawsuits tried to verdict,

either by plaintiff, defendant, result, or any other category.

The purpose of this project is to report all results tried by jury

to verdict.

CAPSULE SUMMARIES
The Pittsburgh Legal Journal provides the ACBA mem-

bers with precedent-setting, “Capsule Summaries” or a brief

description of opinions from the Family Division of the Court

of Common Pleas of Allegheny County.

BINDERS
The Allegheny County Bar Association is taking orders

for 3-ring binders for easy storage of PLJ opinions and jury

verdicts. Call Peggy for details, (412) 261-6255.

Mary Ann C. Acton
Mark R. Alberts
Kenneth M. Argentieri
William Barker
Shannon F. Barkley
Joseph H. Bucci
Meg L. Burkardt
Norma M. Caquatto
Mark Chaney Coulson
Robert A. Crisanti
William R. Friedman
Kristen M. Iagnemma
Margaret P. Joy
Sandra Lewis Kitman
Patricia Lindauer
Ingrid M. Lundberg

Jean Manifesto
Mary Kay McDonald
Daniel McIntyre
Laura A. Meaden
Linda A. Michler
Ronald D. Morelli
Rhoda Shear Neft
Peter C.N. Papadakos
Tracy A. Phillips
Diane Barr Quinlin
Jeffrey Alan Ramaley
Carol L. Rosen
Amy R. Schrempf
Joan O’Connor Shoemaker
Carol Sikov-Gross
Michael Yablonski

family law opinions committee
Reid B. Roberts, Chair
Mark Alberts
Christine Gale
Mark Greenblatt
Margaret P. Joy
Patricia G. Miller

Sally R. Miller
Sophia P. Paul
David S. Pollock
Hilary A. Spatz
Mike Steger
William L. Steiner

OPINION SELECTION POLICY
Opinions selected for publication are based upon

precedential value, clarification of the law, procedure in

Allegheny County courtrooms and elucidation of points of

law. Opinions are selected by the Opinion Editor and/or com-

mittees in a specific practice section. An opinion may also be

published upon the specific request of a judge.

Opinions deemed appropriate for publication are not

disqualified because of the identity, profession or communi-

ty status of the litigant. The guide to publication is the help-

fulness of the opinion to practitioners in the particular area

of law. All opinions submitted to the PLJ are reviewed for

publication and will only be disqualified or altered by Order

of Court.



may 25 ,  2007 page 133Supplement to The Lawyers Journal

Commonwealth of Pennsylvania v.
David Michael Bradley

Sufficiency of Evidence—Self-Defense

1. The fact-finder is free to disbelieve defendant’s self-
serving testimony entirely unsupported by other evidence.

2. The defense of self-defense is not available to the ini-
tial aggressor.

(Amy R. Schrempf)

Laurel Derry for the Commonwealth.
Thomas Farrell for Defendant.

Nos. CC 2005-02043 and CC 2005-04586. In the Court of
Common Pleas of Allegheny County, Pennsylvania.

OPINION
Manning, J., December 28, 2006—The defendant, David

Bradley, was charged, at CC 200502043, with one count of
Criminal Homicide. At CC No. 200504586 he was charged
with Criminal Attempt-Homicide, Aggravated Assault,
Burglary, Recklessly Endangering Another Person. Criminal
Conspiracy and a Violation of the Uniform Firearms Act-
Firearms Not to be Carried Without a License. The defen-
dant waived his right to a jury trial and proceeded to a bench
trial before this Court. The Court granted a judgment of
acquittal on the REAP count at the conclusion of the
Commonwealth’s case. At the conclusion of the evidence, the
Court adjudged the defendant guilty of Criminal Homicide-
Second Degree Murder at CC 200502043. At CC 200504586,
he was adjudged not guilty at counts one, Criminal Attempt,
and two, Criminal Conspiracy, but guilty at the remaining
counts.1 He was sentenced to life in prison on the homicide
charge. He also received sentences of ten (10) to twenty (20)
years on the Aggravated Assault count, consecutive to the
life sentence, and two and one-half (2 1/2) to five (5) years on
the Firearms count, concurrent with the other sentences. No
penalty was imposed on the Burglary count by reason on the
sentence imposed for Second Degree Murder where
Burglary was the underlying felony. The defendant filed a
timely Notice of Appeal and, in his Concise Statement of
Matters Complained of an Appeal, identified the following
issues that he intends to raise before the Superior Court:

1. That the evidence was insufficient to establish
the defendant’s guilt as to Second Degree Murder
where the Commonwealth failed to establish the
underlying offense of Burglary;

2. Whether the evidence was sufficient to establish
defendant’s guilt as to Second Degree Murder
where the Commonwealth failed to prove that the
defendant was not justified in killing the victim;

3. Whether the evidence was sufficient to establish
the defendant’s guilt as to Burglary where the
Commonwealth failed to prove defendant had the
intent to commit a crime upon entering the resi-
dence; and

4. Whether the trial Court abused its discretion by
limiting defense counsel’s cross-examination.

The evidence presented at the trial in this matter estab-
lished that on January 12, 2005 Jennifer Erskine was present
in her home along with her mother, her son, Joshua Woy, and
her son’s friend, Christopher Martine, who had been living in
her home since November 2004. Her son was outside clean-
ing the family car when her attention was drawn to the front
bay window by the incessant barking of her dog. She saw her
son walking backwards towards the front door with two

young men facing him, also walking towards the door. As her
son entered, he yelled to her to hold the dog and then pro-
ceeded up the stairs, with the two young men following close
behind. She said that the men wore hooded coats. (NT 63-64).

Shortly after they went upstairs, she heard loud arguing.
She heard voices she did not recognize say “Man, that’s my
money you are messing with,” and “Dude, you are messing
with the wrong dude.” (NT 64). She heard her son or Martine
respond. “What the f*** are you talking about.” As she start-
ed up the stairs to find out what was going on, she heard a
series of gunshots in rapid succession. (NT 65). She hesitat-
ed and then observed the two men who had followed her son
upstairs come down the stairs. They had their hoods pulled
up over their heads and, as they reached the bottom of the
steps, pointed the guns they were holding at her and at her
mother and told her to “back off.” (NT 67). After they fled
out the front door, she locked it and went to her son’s room.

There, she observed Martine lying motionless on the floor
with her son kneeling over him. When he saw her, he said
“Call 9-1-1. They hurt my friend.” (NT 67). She ran down-
stairs to get a phone to call the police and when she returned
after making that call, noticed that her son had been shot in
the chest. (NT 68). She also saw that Martine was not breath-
ing. The police and an ambulance soon arrived. She identi-
fied Oscar Brown, the co-defendant, as one of the men she
saw entering with her son and fleeing after the shots were
fired, but could not identify this defendant as the other man
as his face was covered by the hood. (NT 76-77).

Joshua Woy survived his wounds and testified at trial. He
said that on January 12, 2005 he was outside his home when
a gold car pulled up outside. Based on an earlier conversa-
tion with a caller to Martine’s cell phone named “Mike,” he
was expecting Mike to come by to pick up marijuana. He
approached the car believing that it was Mike. When he
reached it and looked inside, he saw that the defendant was
driving the vehicle, while the co-defendant, Brown, was in
the passenger seat. He had known Bradley for years and was
acquainted with Brown. They both had pistols on their laps
and were dressed in big, hooded coats. (NT 214). After a
brief exchange of words, Woy attempted to flee down his
driveway. As he reached a gate, the defendant and Brown
caught up with him. They poked him in his stomach with
their guns and accused him of robbing them. They also
demanded to know where Martine was, claiming that he had
robbed them as well. When Woy told them that he was
upstairs, they pushed him towards the front door. They held
their guns against his stomach as they approached the door.
When they reached the door, Woy turned to enter and, as he
entered, yelled to his mother to hold onto the dog. They
quickly pushed him up the steps, pushing their guns in his
back but concealing them from Woy’s mother. (NT 217-218).

As they entered Woy’s bedroom, Martine stood and faced
them. When the defendants repeated their accusations about
being robbed, Martine said, “I know what this is about. Fuck
you and fuck her and do what you are going to do.” (NT 219).
As soon as he turned away, defendant Bradley fired into the
back of Martine’s head. As Martine slumped to the floor, Woy
heard additional shots and saw Brown pointing a gun
towards him. He was then shot once in the pelvis, which
caused him to flip backwards onto his bed. Another shot
struck him in the chest. He could not tell, however, who had
actually shot him.

Woy spent three months in the hospital, recovering from
his wounds. He underwent several surgeries and rehabilita-
tion. (NT 225-227). He still has a bullet lodged in his back,
which causes pain on a daily basis. (NT 227).

The Commonwealth also presented testimony from a
William Bagley, who claimed that while he and the co-defen-
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dant were in the Allegheny County Jail together, the co-
defendant admitted to shooting Woy and killing Martine.
According to Bagley, the co-defendant and another person
Brown referred to as “his boy” planned the killing the night
before because Martine owed him some money and because
Martine had once dated this other person’s girlfriend. (NT
192-193). Bagley admitted that he had pending criminal
charges and that the Commonwealth had promised to advise
the judge in that case of his cooperation at the time of his
sentencing. (NT 188-189).

Dr. Robert Levine, a firearms expert from the Allegheny
County Crime Laboratory, testified that he was asked to
examine ten shell casings taken from the scene of the shoot-
ing. Through a comparison of the impressions made on the
shell casings when they were discharged, he was able to
determine that seven of the casings were fired from one
weapon while the other three were fired from another
weapon. (NT 154-157). He also was able to analyze bullets
and bullet fragments obtained from the crime scene and
determine that they were also fired from two different
weapons. (NT 173).

The Court will first address the defendant’s first and third
claim as they both challenge the sufficiency of the evidence
as to the charge of burglary. In addition to challenging the
sufficiency of the evidence as to the charge of burglary at
count three, the defendant challenges the sufficiency of the
evidence on the second degree murder charge on the basis
that the evidence failed to establish the underlying felony,
burglary. Evidence is sufficient to support a verdict of guilty
where that evidence, taken in a light favorable to the
Commonwealth as the verdict winner, would allow a fact-
finder to conclude that each element of the crime charged has
been established beyond a reasonable doubt. Any question of
doubt is for the fact-finder, unless the evidence is so weak and
inconclusive that as a matter of law no probability of fact can
be drawn from the combined circumstances. Commonwealth

v. Galindes, 786 A.2d 1004, 1009 (Pa.Super. 2004).
“A person is guilty of burglary if he enters a building or

occupied structure, or separately secured or occupied por-
tion thereof, with intent to commit a crime therein unless the
premises are at the time open to the public or the actor is
licensed or privileged to enter.” 18 Pa.C.S.A. §3502(a). The
evidence was clearly sufficient to establish each of these ele-
ments. First, the defendant entered an occupied structure.
Second, the structure was not open to the public and he did
not have license or privilege to enter. He gained entry by
sticking a handgun in the stomach and back of Woy and forc-
ing Woy to allow him and his co-defendant to enter the resi-
dence to confront Martine. The final element, that at the
time he entered he had the intent to commit a crime therein,
was established by the events that followed. Shortly after
entering the room, he shot Martine in the back of the head,
killing him. This sequence of events was more than suffi-
cient to establish that the defendant intended to commit the
crime of murder or aggravated assault upon entering. The
commission of those crimes, moments after the forced entry,
circumstantially established what his intention was when he
entered the Erskine residence. As the evidence was suffi-
cient to establish the elements of burglary beyond a reason-
able doubt, the underlying felony for the second degree mur-
der charge was also established.

The defendant next challenges the sufficiency of the evi-
dence as the second degree murder charge on the basis that
the Commonwealth failed to establish that the defendant did
not act in self-defense. The only evidence offered in support of
this claim was the defendant’s. He said that he shot Martine
because he thought Martine was reaching for a gun under his
pillow. This self-defense claim was rejected by the Court

because it was not consistent with the other evidence present-
ed and because the evidence established that the defendant
was the aggressor and therefore not entitled to the defense.
Quite simply, this Court, the fact-finder in this matter, did not
believe the defendant’s testimony. It was a self-serving
attempt to avoid liability for his actions and was completely
unsupported by the other evidence. There was no evidence
that either Martine or Woy possessed handguns. Woy denied
that and no weapons were found in the bedroom. Moreover,
Woy completely contradicted the defendant’s claim that
Martine made a threatening comment and reached under his
pillow. Woy was the more credible witness.

In addition, the evidence clearly established that the
defendant was the initial aggressor. In Commonwealth v.

Dinkins, 416 A.2d 94 (Pa.Super. 1979), the Superior Court
held that a defendant who was a guest in the home of his sis-
ters and who, during an argument with a boyfriend of one of
the sisters, retrieved a rifle from the basement, could not
establish that he acted in self-defense when he shot the
boyfriend because the evidence showed that he was the ini-
tial aggressor. The Court concluded that his act of introduc-
ing a deadly weapon into what had been a verbal disagree-
ment made him the initial aggressor. Accordingly, because
the evidence established beyond a reasonable doubt that he
was the initial aggressor, the defense of self-defense was not
available to him.

The evidence presented in this case more clearly estab-
lished that the defendant was the initial aggressor. This
defendant and his accomplice drove to this residence with
handguns. This defendant gained entry by brandishing his
gun and threatening Woy. Throughout the incident, he and
his accomplice made comments indicating that they were
angry over money that they claimed Woy and Martine had
wrongfully taken from them. Both threatened that Woy and
Martine were messing with the wrong person. After entering
the resident, they opened fire on Woy and Martine, killing
Martine and seriously wounding Woy. These actions estab-
lished that this defendant and his accomplice were clearly
the initial and only aggressors. Accordingly, the defense of
self-defense was not available to the defendant.

The defendant’s final claim involves his attempts to elic-
it testimony from Penn Hills Police Sergeant Ben Westwood
and from Joshua Woy concerning an incident that occurred
on or about December 24, 2005. That incident was described
during a pre-trial hearing on a Motion presented by the co-
defendant and involved allegations that Martine displayed a
handgun to another person during a dispute. Woy was
allegedly present when this occurred. Martine was charged
criminally for this incident, but Woy was not. This Court
declined to address the admissibility of evidence of this inci-
dent prior to the trial. The admissibility of such evidence
depended upon what other evidence was presented.

The Pennsylvania Supreme Court explained when evi-
dence of a homicide victim’s character would be admissible.
In Commonwealth v. Dillon, 598 A.2d 963 (Pa., 1991), the
Supreme Court held:

In a trial for homicide, where self-defense is assert-
ed, the defendant may introduce evidence of the
turbulent or dangerous character of the decedent.
Commonwealth v. Tiffany, 121 Pa. 165, 15 A. 462
(1888). This type of character evidence is admissi-
ble on either of two grounds: 1) to corroborate the
defendant’s alleged knowledge of the victim’s vio-
lent character in an effort to show that the defen-
dant reasonably believed that her life was in dan-
ger; and/or 2) to prove the allegedly violent
propensities of the victim to show that the victim
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was in fact the aggressor. Commonwealth v.

Clemmons, 505 Pa. 356, 479 A.2d 955 (1984);
Commonwealth v. Amos, 445 Pa. 297, 284 A.2d 748
(1971). In the instant case, Weinert’s testimony is
admissible on both of these grounds. Where this
character evidence is proffered to corroborate the
defendant’s state of mind, the defendant must
demonstrate knowledge of the decedent’s charac-
ter or reputation in order to establish a proper
foundation for her claim that such knowledge put
her in fear. Commonwealth v. Stewart, 483 Pa. 176,
180 n. 2, 394 A.2d 968, 970 n. 2 (1978); II Wigmore,
Evidence §246.

598 A.2d at 964-965.
Clearly, what the defendant knew about Christopher

Martine’s alleged habit of carrying a gun was relevant and
admissible in support of his claim of self-defense. Whether
Woy was known to Sergeant Westwood in his capacity as a
police officer was irrelevant. Whether Woy ever held the gun
that Martine allegedly displayed on December 24 was also
irrelevant. These were the questions that the Court did not
permit. The defendant was, however, permitted to explain
what he knew about Martine and his alleged tendency to
carry firearms. The defendant testified, “Well, I know Chris
Martine. I know him to be – of carrying guns, I’m a very
close friend of his, and I know that a – prior to this he had
been arrested for a gun. And that I’m saying he’s not – how
could I put this. He’s not afraid to use the gun.” (NT 271).
This knowledge, according to the defendant, is what caused
him to believe that Martine was reaching for a gun when he
turned away from him and moved towards his bed. He
claimed that he opened fire at this time because he believed
that the victim would grab a gun and shoot him. (NT 280).
This knowledge of the defendant’s prior alleged conduct
involving firearms was presented to the fact-finder. Other
evidence of the incident not known to the defendant was not
relevant because it could have had no affect on the defen-
dant’s actions. Accordingly, the Court properly prevented
defense counsel from eliciting testimony from either
Sergeant Westwood of Woy concerning their knowledge of
the victim’s alleged involvement in a criminal episode
involving a gun.

BY THE COURT:
/s/Manning, J.

Dated: December 28, 2006.

1 These cases were joined with the cases of the co-defendant,
Oscar Brown, for trial. This defendant waived his right to a
jury trial and the evidence was presented together but this
defendant’s opening statement and closing argument were
presented only to this Court and the verdict of the Court in
this matter was delivered out of the presence of the jury and
before the jury adjudicating Oscar Brown’s fate reached its
verdicts.

Commonwealth of Pennsylvania v.
Patrick Kearney

Driving Under the Influence of Alcohol—Defendant’s Right

to Independent Testing of Blood Samples—

Prejudice to Defense

l. In Driving Under the Influence of Alcohol prosecution,
where defendant demonstrated that he was unable to exer-
cise his right to test the reliability of the blood tests done on
samples of his blood drawn at the time of his arrest the Court

granted defendant’s motion to dismiss the criminal com-
plaint against him.

2. Prejudice to defense occurs when the actions of the
Commonwealth in storing blood samples of defendant cause
samples to spoil thereby denying a defendant his right to
have an independent chemical testing of his blood samples
(75 Pa.C.S.A. Section 1547(i)).

(Peter Clyde Papadakos)

Thaddeus A. Dutkowski for the Commonwealth.
Kim Wm. Riester for Defendant.

No. CC 200402171. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Bigley, S.J., February 20, 2007—This case is presently

before the court for determination of the defendant’s
Omnibus Pretrial Motions. The parties have filed a joint stip-
ulation of fact and have submitted legal memorandum sup-
porting their positions. The case stems from an incident
which occurred on November 23, 2003, wherein the defen-
dant was arrested for Driving Under the Influence of Alcohol.
Thereafter, he was transported to Ohio Valley General
Hospital where blood samples were taken. The blood samples
were given to the Kennedy Township Police Department and
stored in their refrigerator (but not frozen) until December 2,
2003. At that time they were removed for transportation to
the Allegheny County Department of Laboratories for testing.
During their removal, two of the vials containing the blood
samples were broken when dropped by one of the officers.
The remaining two vials were ultimately transferred to the
Allegheny County Crime Laboratory on December 8, 2003.
The laboratory conducted tests on December 9, 2003. While
the samples remained at the laboratory they were not frozen
but merely refrigerated. On December 11, 2003, a report was
issued by the laboratory and forwarded to the Kennedy
Township Police Department. On December 29, 2003 a crim-
inal complaint and summons was issued. It is this 36 day
delay between the defendant’s initial release and the filing of
the criminal complaint which comprises the essence of the
defendant’s motions.

Pursuant to 75 Pa. C.S. §1547(i) a defendant has a right to
an independent chemical test of his blood. Submitted to the
court were scientific opinions and data regarding the effect
of length of time, storage containers and temperature as well
as their effects on the reliability of testing such samples. The
defendant contends that the 36 day delay, coupled with the
storage process, had deteriorated the samples to be unsuit-
able for retesting. Since due process may be denied when a
formal charge is delayed for an unreasonable time after the
offense to the prejudice of the accused, a review of the delay
and its circumstances is appropriate. Petition of Provoo, 17
F.R.D. 183 (D.Md.), aff ’d 350 U.S. 857, 76 S.Ct. 101, 100 L.Ed.
761 (1955). In this case the delay is the 36 days from the time
of his release to the filing of the criminal complaint. The
cause of the delay is solely attributable to the
Commonwealth. The defendant has asserted his right to have
independent chemical testing on reliable blood samples pur-
suant to 75 Pa. C.S. §1547(i). Because of the delay and the
manner in which the blood samples were stored, the defen-
dant is unable to test the reliability of the analysis proffered
by the Commonwealth. Additionally, this also prohibits the
defendant from obtaining an independent chemical test that
may exculpate him from a Driving Under the Influence of
Alcohol charge. The actions or inactions of the
Commonwealth have caused spoliation of the blood evidence
drawn from the defendant on November 23, 2003. As such,



page 136 volume 155  no.  11Supplement to The Lawyers Journal

the defendant has suffered prejudice detrimental to his abil-
ity to defend and/or obtain evidence to rebut evidence that
may be submitted independent of the Commonwealth’s
chemical test, solely due to the delay and storage of the blood
samples. United States v. Valenzuela-Bernal, 458 U.S. 858,
102 S.Ct. 3440, 73 L.Ed.2d 1193 (1982).

Accordingly, the motion of the defendant to dismiss the
criminal complaint must be granted.

ORDER
AND NOW, to-wit, this 16th day of February, 2007, is here-

by ORDERED and DECREED that the Defendant’s Motion
to Dismiss the Criminal Complaint is GRANTED.

BY THE COURT:
/s/Bigley, S.J.

pair Networks, Inc., PAX 69, Inc.,
Apple Marine, Inc., v.

Interland, Inc., Rapp Collins Worldwide, LP,
RCWGP, L.L.C., Rapp Partnership

Holdings, Inc., Rapp Collins Worldwide, Inc.,
Diversified Agency Services,

Omnicom Group, Inc., and John Does 1-16
Violation of the Telephone Consumer Protection Act—

Advertisement by Fax—Class Certification

1. Plaintiffs alleged that Interland through transmission
services provided by other Defendants sent an unsolicited
commercial facsimile advertisement to thousands of fax
machines throughout the United States.

2. A violation of the Telephone Consumer Protection Act
gives rise to a private cause of action for monetary damages
which can be prosecuted in state courts.

3. The issue of consent for the transmissions must be
resolved on an individual basis, and where there is no dis-
tinction made between those in the class who gave permis-
sion for the transmission and those who did not, the request
for class certification must be denied.

(Mary Ann C. Acton)

Steven B. Larchuk and Stanley Ference, III for Plaintiffs.
Kenneth Argentieri and Michael French for Interland, Inc.
William Stang and Ina Beth Scher for Rapp Collins
Worldwide, LP, RCWGP, L.L. C., Rapp Partnership Holdings,
Inc., and Rapp Collins Worldwide, Inc.

No. GD 01-23240. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
Horgos, J., February 5, 2007—Plaintiffs, pair Networks,

Inc. (pair Networks), PAX 69, Inc. and Apple Marine, Inc.,
filed a Complaint in civil action as a Class Action against
Interland, Inc. (Interland) and other Defendants for
allegedly violating the Telephone Consumer Protection Act,
47 U.S.C. Section 227 (TCPA). Specifically, Plaintiffs allege
that on or about November 15, 2001, Interland, through
transmission services provided by other named Defendants,
sent a commercial advertisement facsimile (fax) to thou-
sands of fax machines in the United States including those
of the named Plaintiffs. Plaintiffs aver that the fax transmis-

sions were sent without the express invitation or permission
of the recipients and thus violated the “junk fax” provisions
of the TCPA.

After the pleadings were closed, Plaintiffs filed a Motion
for Class Certification. A hearing on the Motion was held on
February 10, 2005 in accordance with Pa. R.C.P. 1707(c).
Following the hearing, Interland filed a Motion for Summary
Judgment seeking the dismissal of all of Plaintiffs’ claims
and summary judgment in favor of Interland.

The TCPA prohibits any person within the United States
“to use any telephone facsimile machine, computer, or other
device to send an unsolicited advertisement to a telephone
facsimile machine.” An unsolicited advertisement is defined
as “any material advertising the commercial availability or
quality of any property, goods, or services which is transmit-
ted to any person without that person’s prior express invita-
tion or permission.” 47 U.S.C. Section 227(a)(4).

The substance of Plaintiffs’ Complaint is that Interland
paid the co-defendants to send massive numbers of unsolicit-
ed advertisements by facsimile transmission to the fax
machines of the Plaintiffs. Under the TCPA, a violation of the
statute gives rise to a private cause of action for monetary
damages which can be prosecuted in state courts. 47 U.S.C.
Section 227(b)(3).

Plaintiffs seek certification of a class defined as:

Any and all persons or entities located in the
United States of America and to whom Interland,
Inc., at any time during the period November 1,
2001 to November 30, 2001, directly or indirectly
caused to be sent a facsimile transmission substan-
tially in the form of Exhibit A of the Complaint….

(Plaintiffs’ Motion for Class Certification, paragraph 8).
Pennsylvania Rule of Civil Procedure 1702 sets forth the

prerequisites to a class action:

1. the class is so numerous that joinder of all par-
ties is impracticable;

2. there are questions of law or fact common to the
class;

3. the claims or defenses of the representative par-
ties are typical of the claims or defenses of the
class;

4. the representative parties will fairly and ade-
quately assert and protect the interests of the class
under the criteria set forth in Rule 1709; and

5. a class action provides a fair and efficient
method for adjudication of the controversy under
the criteria set forth in Rule 1708.

Pennsylvania Rules of Civil Procedure 1702.
The burden of proof in class certification proceedings is

on the party seeking certification. Klemow v. Time, Inc., 466
Pa. 189, 352 A.2d 12 (1976) cert. denied 429 U.S. 828 (1976).
The class proponent, however, need not prove separate facts
supporting each requirement; rather, the proponent’s bur-
den is to establish those underlying facts sufficiently from
which the Court can make the necessary conclusions and
discretionary determinations. Kelly v. County of Allegheny,

519 Pa. 213, 546 A.2d 608 (1988). In addition to the prerequi-
sites set forth in Pa. R.C.P. 1702, supra, the trial court must
also consider the criteria enumerated in Rules 1708 and 1709
of the Pennsylvania Rules of Civil Procedure.

The requirements for class certification are closely inter-
related and overlapping. Janicik v. Prudential Insurance

Company of America, 305 Pa.Super. 120, 451 A.2d 451, 454
(1982). Here, an analysis of the prerequisites to a class
action set forth in Rule 1702 and the application of these pre-
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requisites to the within matter also requires addressing the
primary issue of liability in the case and Interland’s defens-
es to such liability.

The Court is mindful that the certification hearing is not
concerned with the merits of the case but is confined to a
consideration of the class action allegations and its purpose
is to decide whether the action shall continue as a class
action or as an action with individual parties only. Pa. R.C.P.
1707, Explanatory Comment-1977. There are occasions such
as here, however, where due to the nature of the class mem-
bers’ claims, an analysis of the class action allegations nec-
essarily overlaps with a consideration of the elements of the
underlying cause of action.

Interland argues that the existence and predominance of
individual issues involved in Plaintiffs’ claims defeat class
certification. To establish a claim under the TCPA, the
Plaintiff must show: (1) receipt of the fax; (2) that the fax
was unsolicited (i.e., that the Plaintiff did not permit or
invite the fax); and (3) that the Plaintiff received the fax on
a telephone facsimile machine, rather than a computer. 47
U.S.C. Section 227(b)(1)(C).

Defendants argue that individualized issues clearly pre-
dominate over any common issues which may be present
because it will be necessary to determine whether the
Plaintiffs:

1. actually received the fax;

2. received the fax on a telephone facsimile
machine, rather than a computer;

3. gave Interland prior express permission or invi-
tation to send the fax

i. orally;

ii. by signing a written contract;

iii. by filling out a request for information or
support; or

iv. by entering into a clickwrap agreement;

4. is deemed to have given Interland prior express
permission or invitation to send the fax, by virtue
of an established business relationship; and

5. can demonstrate that Interland acted willfully
(rather than inadvertently or with a good faith
belief of prior express invitation or permission),
such that treble damages are proper.

(Interland’s Brief in Opposition to Plaintiffs’ Motion to
Certify Class, p. 20).

A determination of the issue of whether the Plaintiffs
gave prior express permission or invitation to Interland to
send the fax will affect the ultimate disposition of Plaintiffs’
Motion for Class Certification and the Court, accordingly,
will undertake this analysis.

It is clear that liability under the TCPA arises only if the
advertisement transmitted by fax is unsolicited. 47 U.S.C.
227(a)(4). Interland argues that Plaintiffs did give permis-
sion to send the fax. Interland is in the business of providing
web hosting, website development and domain name renew-
al services. (Affidavit of Jonathan B. Wilson (Wilson Aff.),
par. 3). Interland compiled a list of customers from its cus-
tomer management database which contained information
concerning established customers and prospective cus-
tomers who had contacted Interland to inquire about servic-
es. (Wilson Aff., pars. 3-9).

Plaintiff, pair Networks, was a competitor of Interland
and was not a customer to whom Interland intended to send
its advertisement because the fax provided information

regarding new internet domain names that was of interest to
its internet based customers. Interland’s customer database
listed pair Networks’ facsimile number as the “technical
contact” number for one of Interland’s customers, Wittlinger
Gallery. (Wilson Aff., par. 38, Ex. 32). pair Networks had reg-
istered Wittlinger Gallery’s domain name in 1998 at which
time it told Networks Solutions, the domain name registrar,
that it was the “technical contact” for Wittlinger Gallery.
(Deposition of Kevin Martin (Martin Depo), pp. 32-33, 36,
78-82, 94-95, 96-99, 115-116). The fax intended for
Interland’s customer, Wittlinger Gallery, was transmitted to
pair Networks as the agent for Wittlinger Gallery. Although
pair Networks was not the intended recipient of the fax, it
had volunteered to serve as the agent of Wittlinger Gallery
for the purpose of receiving communications regarding tech-
nical matters.

Interland argues that the remaining Plaintiffs were not
only customers but had also granted permission to Interland
to send the fax. By way of illustration, Interland has filed
Affidavits of five putative Plaintiffs who admit that they gave
Interland permission to send the fax to them: Affidavits of
Marion Stone, Don Goduti, Ben Williams, Rod Hill and
Philip DeSantis, whose names appear on Interland’s list of
customers taken from its customer management database.
Each of the above affiants states that he or she gave
Interland permission to send advertisements by facsimile.
Interland has also provided written contracts which several
other customers on the list signed and wrote their facsimile
numbers giving Interland permission to communicate with
them by facsimile. (Wilson Aff., Exhibits 6, 21, 30).

Further, Apple Marine, Inc., a named Plaintiff, admits
that it was Interland’s domain name renewal customer from
August, 2001 through August, 2003. (Deposition of Donald R.
Beck (Beck Depo), pp. 58-59). PAX 69, Inc., another named
Plaintiff, has denied any relationship with Interland but
Interland’s records demonstrate that Interland hosted PAX
69’s website for two years prior to November, 2001. (Wilson
Aff., par. 37, Ex. 31).

The evidence of consent produced by Interland does not
conclusively establish that all of the faxes at issue were sent
with the consent of the recipients. Determination of the issue
of permission, however, is an individual question rather than
a common issue. As the Court stated in Forman v. Data

Transfer, Inc., 164 F.R.D. 400, 404 (E.D. Pa. 1995), in a class
action alleging violations of the TCPA, “the essential ques-
tion of fact that each potential plaintiff must prove is
whether a specific transmission to its machine was without
express invitation or permission on its part. Plaintiffs pro-
posed ‘common’ questions are inherently individualized,
requiring inquiry into the particular circumstances of each
transmission.” This question of fact necessarily involves the
inquiry of whether each potential class member had invited
or given permission for the transmission of the fax. See also:

Livingston v. U.S. Bank, N.A., 58 P.3d 1088, 1091 (Colo. Ct.
App. 2002).

Not only must questions of law or fact common to the
class exist to satisfy the prerequisites of Pa. R.C.P. 1702(2),
but common questions of law or fact must predominate over
any questions affecting only individual members. Pa. R.C.P.
1708(a)(1).

The issue of consent can only be resolved on an individu-
alized basis. The consent may have been given orally, by
signing any one of various agreements or by providing a fax
number with the intent to consent. As earlier discussed,
Interland has produced evidence of several instances of
signed Interland agreements and agreements with one of its
acquired companies, as well as evidence that many Plaintiffs
provided their fax numbers to Interland. Where, as here, the
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questions of disputed facts have different origins and differ-
ent manners of proof, they are not common questions within
the meaning of Pa. R.C.P. 1702. Eisen v. Independence Blue

Cross, 839 A.2d 369, 372 (Pa.Super. 2003).
The issue of consent is a substantive issue that will affect

the outcome of this action. The Court has already deter-
mined that it must be addressed individually in these partic-
ular circumstances. It is a crucial issue to Plaintiffs’ cause of
action and the Court finds that Plaintiffs have also failed to
satisfy the criteria that common questions predominate over
questions affecting only individual members. Pa. R.C.P.
1708(a)(1).

Interland further argues that an exception to the TCPA
exists when the recipients of the fax had an established busi-
ness relationship with Interland. The “established business
relationship” is an affirmative defense to an action under the
TCPA by which a party sending a fax advertisement does not
violate the statute if he or she had an established business
relationship with the recipient at the time of the transmission.

The FCC is authorized to issue regulations to implement
the TCPA. 47 U.S.C. Section 227(b)(2). After the TCPA was
enacted in 1991, the FCC issued a Report and Order stating:
“[F]acsimile transmissions from persons or entities who
have an established business relationship with the recipient
can be deemed to be invited or permitted by the recipient.”
In re Rules and Regulations Implementing the Telephone

Consumer Protection Act of 1991, 7 FCC Rcd. 8752, 8779 n.87
(1992). When asked to reconsider its 1992 ruling, the FCC
reiterated: “The Report and Order makes clear that the exis-
tence of an established business relationship establishes
consent to receive telephone facsimile advertisement trans-
missions.” In re Rules and Regulations Implementing the

Telephone Consumer Protection Act of 1991, 10 FCC Rcd.
12391, 12408, Paragraph 37 (1995).

Further evidence of the FCC’s rule, effective at the time of
the fax transmissions in question, are as follows: FCC

Reminds Consumers About “Junk Fax” Prohibition, 16 FCC
Rcd. 4524 (Feb. 20, 2001) (“An established business relation-
ship…demonstrates consent to receive fax advertisement
transmissions.”); In re Rules and Regulations Implementing

the Telephone Consumer Protection Act of 1991, 18 FCC Rcd.
16972, 16975 (Aug. 18, 2003) (“[U]ntil the amended rule…
becomes effective…an established business relationship will
continue to be sufficient to show that an individual or busi-
ness has given express permission to receive facsimile adver-
tisements.”); In re Rules and Regulations Implementing the

Telephone Consumer Protection Act of 1991, 18 FCC Rcd.
14014, 14128 n.699 (July 3, 2003) (“We emphasize that, prior
to the effectuation of the rules contained herein, companies
that transmitted facsimile advertisements to customers with
whom they had an established business relationship were in
compliance with the Commission’s existing rules.”). The
FCC’s reference to an “amended rule” refers to a new rule
effective July, 2005 which has no application to the fax trans-
missions at issue here.

Although the issue has not been addressed by
Pennsylvania Appellate Courts, several courts in published
opinions in other jurisdictions have held that the existence of
an established business relationship constitutes consent
under the TCPA. Carnett’s, Inc. v. Michelle Hammond, Case
No. S04G1241, Ga. Supreme Court, March 14, 2005; Texas v.

Am. Blast Fax, Inc., 159 F. Supp. 2d 936, 937 (W.D. Tex. 2001);
Destination Ventures, Ltd. v. FCC, 844 F. Supp. 632, 639 n.1
(D. Or. 1993); Kaufman v. ACS Sys., Inc., 2 Cal. Rptr. 3d 296,
317 (Cal. Ct. App. 2003).

There exists the possibility that a member of the putative
class may not have had an established relationship with
Interland. Under the proposed class definition, however, any

and all persons or entities to whom Interland sent a fax from
November 1, 2001 to November 30, 2001 are included in the
class. There is no distinction made between those who may
have had an established business relationship with Interland
and those who did not. Similarly, there is no distinction made
between those who may have given permission to Interland
to send a fax and those who did not. Because the TCPA is vio-
lated only if a Plaintiff receives an unsolicited fax, many of
those included in the class will not have suffered a violation
of the statute. Those individuals or entities cannot pursue an
action under the TCPA against Interland. Clearly, when no
cause of action is established, it does not matter how many
plaintiffs are asserting it.

If there are members of the putative class who did not
have an established business relationship with Interland or
did not provide consent to Interland, those individuals or
individual entities may pursue individual actions against the
Defendants herein. Accordingly, Plaintiffs’ Motion for Class
Certification is denied.

ORDER OF COURT
AND NOW, this 5th day of February, 2007, for the reasons

set forth in the Opinion of this same date, it is ORDERED,
ADJUDGED and DECREED that Plaintiffs’ Motion for Class
Certification is denied and that the action is dismissed as a
class action and transferred to the Arbitration Division of
the Court of Common Pleas of Allegheny County,
Pennsylvania to proceed as an individual action.

BY THE COURT:
/s/Horgos, J.

Thomas Keifner and Luann Keifner,
James Santilli, Robert Keifner

and William Keifner v.
Township of Collier, a First Class Township

of the Commonwealth of Pennsylvania
Declaratory Judgment—De Facto Acceptance

of Municipal Road

Where evidence established that Township maintained
road for 30 years, by doing small repairs and plowing snow
and listing road on Zoning Map as an acknowledged road,
court declared that “de facto” acceptance of road by
Township had occurred and declared judgment in favor of
Township residents living along the road, imposing continu-
ing duty on Township to maintain road.

(Peter Clyde Papadakos)

Thomas M. Costello for Plaintiffs.
Charles M. Means, Howard J. Schulberg and Jaime N.

Doherty for Defendant.

No. GD 04-28086. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
O’Reilly, J., February 20, 2007—I granted a Declaratory

Judgment in this matter on October 10, 2006, finding that a
certain street, Lewis Road, located in Collier Township, a
First Class Township of the Commonwealth of Pennsylvania
(“Township”) Allegheny County was indeed a public road.

The matter had been filed by Plaintiffs, Thomas Keifner
and Luann Keifner, his wife, James Santilli; Robert Keifner
and William Keifner, (“Keifner”) against the Defendant,
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Township of Collier, a First Class Township of the
Commonwealth of Pennsylvania, (“Township”), asserting
that Lewis Road, admittedly within the Township, was a pub-
lic street, which the Township was required to maintain as it
did other admitted streets. The Township had taken the posi-
tion that because Lewis Road had not been formally accept-
ed as a public street by Ordinance, it was not a public street,
and, therefore, not the responsibility of the Township.
Keifner asserted that Lewis Road had been maintained by
the Township for a long time in the past, and the Township
had patched potholes, plowed snow, and from time to time,
re-surfaced the road with a tar and chip technique also
known as the type of surface on a “Pinchot Road” popular-
ized in the 1930’s by Gifford Pinchot.1

By way of background, Collier is a rural Township in
Southwestern Allegheny County about 12 miles from down-
town Pittsburgh. As the name implies, coal was found under
the farmland and some small mining camps grew up. As the
coal was exhausted certain portions of Collier became com-
mercial or industrial properties, while the rural farmland
continued to be tilled. During Governor Pinchot’s second
term in office, he established work camps that constructed
over 20,000 miles of paved roads in farming areas of the
Commonwealth in an effort to “take the farmer out of the
mud,” thereby making it easier for the farmers to get their
goods to the markets. Some of that farmland has now been
converted to upscale residential dwelling plans, including
one with a golf course.

One small enclave of residents was, and is served by
Lewis Road. For the past 30 years, Lewis Road had been
maintained by the Township, and received the above recited
work. That work had all been done by the municipal employ-
ees of the Township, which had a Road Department with suf-
ficient employees and equipment to do the small repairs and
also to plow snow.

The matter herein was filed on December 13, 2004, as an
Action for Declaratory Judgment, whereby Keifner asked
the Court to declare that the Township has impliedly accept-
ed Lewis Road as a public street and order it to maintain and
service it as it would any other Township street. The
Township filed Preliminary Objections, and Keifner amend-
ed its pleading on March 8, 2005. Said Amendment did not
solve the issue, to which the Preliminary Objections had
been filed, and they came on for Argument on June 22, 2005.
The Preliminary Objections were overruled, and the
Township filed its Answer and New Matter to which Keifner
replied on August 30, 2005.

Thereafter, some limited discovery occurred, and on July
13, 2006, Keifner filed its Motion for Partial Summary
Judgment. That Motion does not make clear why the word
“partial” is used, since the Order I signed, drafted by
Keifner, totally disposed of the issue.

The Township has timely appealed my Order. After fur-
ther review, I find that my Original Order was appropriate,
and warranted.

ANALYSIS
Review of the pleadings and discovery shows that the min-

utes of the Township Commission Meetings have been
explored to see what light can be shed on the past treatment
of Lewis Road. Such minutes are rudimentary and cryptic,
consistent with the largely rural character of the Township.
The earliest proffered meeting minutes of December 3, 1957,
show the Township agreed to put slag on Lewis Road, “…with
the understanding that the Township is not taking over this
road.” Exhibit “A” to Township Brief in Opposition to Motion
for Partial Summary Judgment. Even though it was 1957, not
1984, this classic doublespeak appears several times up to
February 1, 1966. (See Exhibits “B,” “C,” “D,” “E,” “F,” and

“H.” Thereafter, nothing more is offered until 1973.
On June 5, 1973, the Board of Commissioners authorized

its Engineer and Solicitor to prepare plans to accept Lewis
Road, along with many other streets, as bona fide Township
streets. See Exhibit “G.” Two years later, on September 2,
1975, the progress was moving a pace, and Lewis Road was a
street submitted by the Engineer to be taken over as a
Township street. That portion of the minutes ends with the
suggestion that the Township Engineer, “make a study of all
streets that are in doubt, before accepting them into the
Township Street Program.” The “doubtful” streets were not
identified, but the Road Department authorized, “…the Road
Supervisor to apply temporary services to the proposed
streets to be taken over by the Township.” Lewis Road is one
of those “proposed streets,” and not identified as doubtful.

No other minutes have been provided, but in the Township
brief, at Exhibit “J,” by letter of 1993, from its Township
Manager, it acknowledges that the Township maintains the
Road, but it has not been formally adopted as a street.

Nothing since 1993 has been offered other than an affi-
davit from the current Township Manager, of 2-1/2 years
duration, Jeanne Creese, in which she says the Road was
never dedicated, or accepted based on her review of the
Township minutes, which by my observation are cryptic, and
incomplete. She also says she has no knowledge of the 1985
Zoning Map attached to the Keifner initial pleading, which
characterizes Lewis Road as an “acknowledged Road.”

I find this statement perplexing since the Zoning Map of
1985, attached to the complaint of Kiefner is clearly a
Township publication, and “acknowledged” means Lewis
Road is a public street. The documents submitted also show
that in or about 2000, with the advent a of new Township
Commissioner, the providing of municipal services to Lewis
Road ceased.

After review of all the following, I concluded that Lewis
Road was accepted on a “de facto” basis, and, thus, I signed
the Order.

The Township suggests that it has a complete defense
because the technical requirements of offer, dedication and
formal acceptance under the First Class Township Code
have not been met. See 54 Pa.C.S.A. §57020, et seq. In its
brief, the Township states that the section bars implied ded-
ication of streets and inferentially any de facto acceptance of
Lewis Road. Both sides have cited the same cases, and argue
that such cases support their positions. I have reviewed and
analyzed the Morgan v. Richter, 724 A.2d 983 (Pa.Cmwlth.
1999) case which gives little guidance, because it involved a
single property owner in a dispute with his neighbor. Here
the residents on Lewis Road have used it for access to their
homes, and obviously were well enough known to the
Commissioners back in 1957 to have their requests heard
and heeded.

The real issue here is can the Commissioners have it both
ways. That is, satisfy the voters immediate needs, but avoid
the import of their repeated servicing of the road. I think not.

Rather the uninterrupted provision of Municipal Services
to Lewis Road is the substance of this case and that the
absence of form cannot defeat it. As noted above, I believe
the concept of de facto to be the overriding principle. De

facto actions by local government units have long been rec-
ognized, and been the basis for public dollars to be spent.
The facts here are no different from any other de facto case.
The duration of the conduct by the Township, and its public
nature require it to continue to provide municipal services to
these taxpayers. Hence my ruling.

BY THE COURT:
/s/O’Reilly, J.
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DATED: February 20, 2007.

1 Gifford Pinchot was the Governor of Pennsylvania from
1923 to 1927 and again from 1931 to 1935.

Mortgage Electronic
Registration Systems, Inc. v.

Jeffrey L. Martin a/k/a Jeff L. Martin, and
Ramon C. Harris a/k/a Raymon C. Harris

Uniform Partnership Act—Authority of One Partner to Bind

Another—Mortgage Foreclosures—Sufficiency of Service of

Complaint—Petition to Set Aside Sheriff ’s Sale

1. Where one partner borrows funds by mortgaging joint-
ly owned real estate to further the business of their partner-
ship, the mortgage endorsed by the one partner is binding on
the other partner and represents a conveyance by the part-
nership of its equitable interests in the real estate.

2. Where evidence was not introduced to show that part-
ner who mortgaged jointly owned real estate to further inter-
ests of their partnership had no authority to act for the part-
nership, Court concluded that partner had the authority to
enter into a mortgage in his own name which would bind the
real estate and the non-signing partner.

3. Where partners own real estate subject to a mortgage
taken out by one of two partners, mortgage foreclosure
action brought only in the name of the one partner/mort-
gagee is nonetheless effective as to the other partner.

4. Where Petition to Set Aside Sheriff ’s Sale and Answer
thereto were insufficient to establish whether partner was
served at his home or place of business, Court could not
reach Defendant’s claim that service was improper under
provisions of Pa. Rule of Civil Procedure 402(a).

5. Since the notice provisions of the Uniform Partnership
Act (15 Pa.C.S.A. Section 8324) provide that notice of any
matter relating to partnership affairs within a partner’s
knowledge operate as notice to the partnership, Court was
able to determine that service under Pa. Rule of Civil
Procedure 432 was completed without regard to whether
Complaint listed Defendants as partners or whether service
was made at their place of business or at their homes.

6. For Court to set aside Sheriff Sale, moving party has
burden of proving by clear and convincing evidence that
relief is warranted. Where moving party could not establish
improper service of complaint against him and partner or
that the mortgage foreclosure action initiated against his
partner did not also bind him, petition to set aside Sheriff
Sale was denied.

(Peter Clyde Papadakos)

W. Gregory Rhodes for Plaintiff.
Donna Heldman for Defendant Harris.

No. GD 05-10873. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
Hertzberg, J., February 20, 2007—This opinion explains

our decision denying the Petition to Set Aside Sheriff ’s Sale
of Defendant Ramon C. Harris (“Harris”), who has appealed

the decision to the Superior Court.
Plaintiff Mortgage Electronic Registration Systems, Inc.

(“Lender”) initiated this litigation by filing a Complaint in
Mortgage Foreclosure that indicated a lack of any payment
for the previous nine months. Lender obtained a judgment
by default for approximately $93,000 against Defendants
Jeffrey L. Martin (“Martin”) and Harris and had the real
property described in the mortgage sold at the Sheriff ’s Sale
held on May 1, 2006. On May 11, 2006, before the Deed to the
realty was delivered to the Sheriff ’s Sale purchaser, Harris
served a Petition to Set Aside Sheriff ’s Sale on Lender. Upon
presentation of the Petition to us, we directed that evidence
on issues in the Petition disputed in the Answer would be
received by deposition testimony and other discovery as
specified in Pennsylvania Rule of Civil Procedure No. 206.7
and Allegheny County Court Rule No. 206.7.

Harris elected not to take any depositions, or utilize any
other discovery techniques, and after reviewing Briefs by
Lender and Harris and receiving oral argument from them,
on December 22, 2006 we denied the Petition. Following a
timely appeal, we ordered and Harris filed a Concise
Statement of Matter’s Complained of on Appeal. Harris ref-
erences two issues in his Concise Statement of Matters
Complained of on Appeal.

Harris first claims that because both Martin and Harris
own the realty, but only Martin signed the Mortgage, the
mortgage foreclosure sale of Harris’ interest in the realty
should have been set aside. Pennsylvania Rule of Civil
Procedure No. 3132, entitled “Setting Aside Sale” provides:

Upon petition of any party in interest before
delivery of the Sheriff ’s deed to real property, the
court may, upon cause shown, set aside the sale and
order a resale or enter any other order which may
be just and proper under the circumstances.

The Superior Court interprets “cause shown” to allow the
trial court discretion in whether to exercise its equity power,
with the proponent of the petition having the burden of prov-
ing by clear and convincing evidence that relief is warrant-
ed. Provident National Bank, N.A. v. Song, 2003 Pa.Super.
333, 832 A.2d 1077,1081; M&T Mortgage Corporation v.

Keesler, 2003 Pa.Super. 182, 826 A.2d 877, 879.
While Harris is correct that Martin and Harris are both

owners of record of the realty “as joint tenants with rights of
survivorship and not as tenants in common” and the mort-
gage is signed by only Harris, we do not find Harris proved
by clear and convincing evidence we should exercise our
equitable powers and set aside the Sheriff ’s Sale. Because
Harris decided not to take any depositions (or do any other
discovery), all facts in the petition disputed in the answer
are deemed to be decided in favor of the Lender. See Pa.
R.C.P. No. 206.7(d) and PHEAA v. Lal, 714 A.2d 1116, 1118-
1119 (Pa.Cmwlth. 1998). The evidence provided by Harris in
his own Petition and Reply establishes that Martin and
Harris are business partners and that one of the partner-
ship’s businesses, located at the subject realty, interestingly
is a mortgage lending business. The evidence provided in
Lender’s Answer and New Matter establishes that the Harris
and Martin partnership is also engaged in the business of
purchasing realty, that Harris and Martin purchased the
subject realty as business partners and that the proceeds of
the loan from Lender were used to further the business
interests of the partnership. These business interests of the
partnership furthered by the loan from Lender include the
payment in full of mortgage loans in the names of both
Harris and Martin provided eighteen months earlier by a
different Lending Institution.

The Uniform Partnership Act, 15 Pa. C.S. §§8311, et seq.,
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includes the following:

§8321. Partner agent of partnership as to partner-
ship business
(a) General rule.—Every partner is an agent of the
partnership for the purpose of its business and the
act of every partner, including the execution in the
partnership name of any instrument, for apparent-
ly carrying on in the usual way the business of the
partnership of which he is a member binds the
partnership unless the partner so acting has in fact
no authority to act for the partnership in the partic-
ular matter and the person with whom he is dealing
has knowledge of the fact that he has no such
authority.

§8322. Conveyance of real property
(d) Equitable ownership where partnership is not
record owner.—Where the title to real property is
in the name of one or more or all the partners, or in
a third person in trust for the partnership, a con-
veyance executed by a partner in the partnership
name or in his own name passes the equitable
interest of the partnership if the act is one within
the authority of the partner under the provisions of
section 8321(a).

There is no credible evidence that Martin had “no authority
to act for the partnership” in obtaining the mortgage loan,
and the evidence establishes that Martin took out the mort-
gage to further the interests of the partnership. Therefore,
the partnership of Martin and Harris that owns the realty
subject to the mortgage is bound by it. 15 Pa. C.S. §8321(a)
supra. In addition, since the realty is in the names of both
partners, the “conveyance” of the mortgage “executed by a
partner…in his own name passes the equitable interest of the
partnership….” 15 Pa. C.S. §8322(a) supra. “Where a note is
drawn or endorsed by an individual for the benefit or use of
the partnership, this makes…all the partners liable for the
indebtedness…even though neither their names nor the part-
nership name appeared on the obligation….” Taylor v.

Richman, 395 Pa. 162, 166, 149 A.2d 69, 71 (1959).1 Instead of
proof by clear and convincing evidence that the Sheriff ’s Sale
should be set aside because he did not sign the mortgage, the
evidence proved the signature of Martin also bound Harris to
a mortgage that furthered the interests of the partnership.

Harris also claims in the Concise Statement of Matters
Complained of on Appeal that he was not properly served
with the Complaint in Mortgage Foreclosure. The Lender
procured the Sheriff to attempt service on both Defendants
at three different addresses, including the address subject to
the mortgage. The Sheriff ’s Return indicates the Defendants
were not found on May 12, 2005 at the address subject to the
mortgage as well as at one other address because these two
properties were “Vacant.” On May 25, 2005 the Sheriff ’s
Return shows service at the third address on Martin
(“Defendant personally served”) and on Harris by service
on “Jeffrey L. Martin Real Estate Partner….”

As of November, 2006, according to the Reply of Harris,
the property subject to the mortgage was still the “office or
principal place of business” of both Harris and Martin. The
Notice of the Sheriff ’s Sale originally scheduled for
December 5, 2005 was sent by U.S. Mail to the mortgaged
property on October 5, 2005 and posted (on the building and
vacant lot) on the mortgaged property on October 22, 2005.
After staying the December 5, 2005 Sheriff ’s Sale, Lender
reissued execution and the Notice of the May 1, 2006
Sheriff ’s Sale was again sent by U.S. Mail to the mortgaged
property on February 23, 2006 and posted in two different
locations on the mortgaged property on March 10, 2006.

Harris argues that the Sheriff ’s Sale should be set aside
because the May 25, 2005 service of the Complaint in
Mortgage Foreclosure “was directed toward Harris and
Martin as individuals and not toward a business entity”
(Concise Statement of Matters Complained of on Appeal, p.
3) requiring service on Harris personally under
Pennsylvania Rule of Civil Procedure No. 402(a). From the
Petition and Answer, we cannot conclude whether the
Sheriff ’s Service of the Complaint in Foreclosure on Harris
by handing it to Martin was at Martin’s home or place of
business. If Rule 402(a) is applicable, service on an agent
must be at the place of business of Defendant Harris, which
did not occur. Rule 402(a) is within a subpart of the Rules of
Civil Procedure entitled “Service Generally.”

Lender argues that, because Martin and Harris are part-
ners in the ownership of the realty subject to the mortgage,
the applicable Rule of Civil Procedure is No. 423. This Rule
is within a Subpart entitled “Service Upon Particular
Parties,” and the title of the Rule itself is “Partnerships and
Unincorporated Associations.” Under Rule No. 423, service
on all partners in a partnership is complete when any one
partner is served without restriction as to the location where
the partner is served. Therefore, if Rule No. 423 is applica-
ble, the service on Harris by handing the Complaint in
Mortgage Foreclosure to Martin is valid.

Even though Harris argues service was directed toward
him as an individual, the Complaint in Mortgage Foreclosure
actually contains no designation of a capacity for Harris as a
Defendant (it does not say “individually,” “as a partner” or
the like). We do not find any Rule of Civil Procedure or
explanatory comment that limits service under Rule No. 423
to parties the Complaint specifically describes as business
partners. The Uniform Partnership Act addresses this issue:

Notice to any partner of any matter relating to part-
nership affairs, and the knowledge of the partner
acting in the particular matter acquired while a
partner or then present to his mind, and the knowl-
edge of any other partner who reasonably could
and should have communicated it to the acting
partner operate as notice to or knowledge of the
partnership except in the case of a fraud on the
partnership committed by or with the consent of
that partner.

15 Pa. C.S. §8324. Fraud is not alleged by Harris and
knowledge of the service of the lawsuit reasonably should
have been communicated by Martin to Harris. Therefore,
this provision clearly means Harris was served as far as the
applicable legislation is concerned. With the Court’s Rules
silent on an issue but legislation addressing it, we find the
legislation appropriate authority for finding the service of
process valid.

However, we are asked to set aside the Sheriff ’s Sale
based on this service of process. Therefore, even if service of
process on Harris is, as he claims, “improper,” we do not set
aside the Sheriff ’s Sale unless Harris proves by clear and
convincing evidence that the exercise of our equitable pow-
ers for such a purpose is warranted. Provident National

Bank, N.A. v. Song, supra; M&T Mortgage Corporation v.

Keesler, supra. Given the good faith efforts put forth by
Lender to procure service of original process on Harris, the
likelihood that Harris actually received notice through
Martin and/or the mailings and postings in October, 2005,
February, 2006 and March, 2006 and the fact that Harris
never alleges lack of actual notice, Harris, in the exercise of
good faith, should have taken action before the Sheriff ’s Sale
occurred. Instead, by the time Harris took action, Lender
already advanced significant expenses for the newspaper
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advertising and attorney fees required for the Sheriff ’s Sale.
Accordingly, we do not find Harris proved by clear and con-
vincing evidence that using our equitable powers to set aside
the Sheriff ’s Sale is warranted.

BY THE COURT:
/s/Hertzberg, J.

1 In the Petition to Set Aside Sheriff ’s Sale Harris argues
that Lender has “no standing” to file the Mortgage
Foreclosure and in his supporting brief that “the mortgage
lien was defective” because Harris did not sign the mort-
gage. Although this identical language is not found in the
Concise Statement of Matters Complained of on the Appeal,
we will address our understanding of this argument. We
believe the argument to be that a mortgage not signed by
both owners of record is null and void. However, this specif-
ic issue was previously addressed by the Superior Court,
which found the mortgage not null and void but instead a
valid lien against the interest of the joint tenant who had
signed the mortgage. General Credit Company v. Cleck, 415
Pa.Super. 338, 609 A.2d 553 (1992). Unlike Harris, the joint
tenant who obtained the mortgage in General Credit

Company v. Cleck did not use the proceeds to further the
interest of the partnership, therefore the Uniform
Partnership Act does not apply to that case.

Belfair Property Owners’ Association, Inc. v.
Vincent C. Deluzio and Rita S. Deluzio

Petition to Vacate Judgment—Enforcement of Foreign

Judgments—After-considered evidence following appeal of

order—Trial Court Opinion

1. Petition to Vacate Judgment entered in South Carolina
in favor of real estate development entity (Defendant)
against Allegheny County purchasing residents (Plaintiffs)
and transferred to Allegheny County for enforcement was
granted, following oral arguments. Defendant appealed to
Superior Court and trial court filed opinion to explain its
order.

2. In reviewing record for preparation of opinion, Court
realized that it was not directed to evidence during oral
argument that clearly established: 1. that service of the
underlying action against plaintiffs was proper; 2. that plain-
tiffs were represented by attorney in the South Carolina
action who had notice of action and who appeared on their
behalf at a damages hearing; and 3. that the South Carolina
Long Arm Statute properly conferred jurisdiction on South
Carolina Courts for a cause of action arising from plaintiff ’s
interest in, use or possession of real estate in South Carolina.

3. Evidence considered when court no longer had juris-
diction of its order refusing to enforce foreign order, pre-
vented it from reversing its order but compelled it to write
opinion explaining why its order should be reversed by
reviewing appellate court.

(Peter Clyde Papadakos)

Jay N. Silberblatt for Plaintiff.
Joseph F. McDonough for Defendants.

No. GD 06-003456. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
Horgos, J., February 21, 2007—Petitioners, Vincent C.

Deluzio and Rita S. Deluzio, Defendants in the underlying
action, filed a Verified Petition to Vacate Judgment seeking
to vacate a judgment entered against them in the amount of
$40,975.93 in Allegheny County on February 10, 2006. This
judgment was entered by Belfair Property Owners’
Association, Inc. (Belfair) and was transferred to the Court
of Common Pleas of Allegheny County, Pennsylvania from
South Carolina pursuant to the Pennsylvania Uniform
Enforcement of Foreign Judgments Act, 42 Pa.C.S.A. Section
4306, et seq. On March 1, 2006, Petitioners filed a Verified
Petition to Vacate Judgment and on March 8, 2006 the
Honorable Judith L.A. Friedman entered an Order of Court
issuing a Rule on Belfair “to show cause why the Petitioners
are not entitled to the relief requested in their Verified
Petition to Vacate Judgment.” The Order further set a sched-
ule for discovery.

The action arose from Petitioners’ purchase of an unde-
veloped lot in a subdivision known as Belfair Plantation in
South Carolina in 2000. Petitioners are lifelong residents of
Allegheny County, Pennsylvania. Purchase of the lot gave
Petitioners the right to make use of a golf course and coun-
try club on the premises and to build a home on the lot.
Petitioners aver that they abandoned the lot and ceased mak-
ing any use of the facilities early in 2002 because they
believed that the developers had misrepresented the bene-
fits and attributes of the lot and the Belfair Plantation. They
paid all charges due at that time and never made further use
of the lot, the golf course or the country club.

On February 24, 2004, Belfair filed a Complaint in the
Court of Common Pleas of Beaufort County, South Carolina
against Petitioners seeking more than $30,000 in damages
for club dues and fees as well as legal fees and interest. A
default judgment was entered against Petitioners on October
14, 2004 which was filed in Allegheny County on February
10, 2006.

Following oral argument on the Petition on September 13,
2006, this Court entered an Order vacating the judgment
entered by Belfair in the amount of $40,975.93 on February
10, 2006. From this Order, Belfair timely filed an appeal to
the Pennsylvania Superior Court.

As a general rule, foreign judgments must be accorded
full faith and credit by a sister state under the United States
Constitution. The full faith and credit clause, however, does
not require recognition of a judgment entered by a sister
state without jurisdiction. Bancorp Group, Inc. v. Pirgos,

Inc., 744 A.2d 791, 792 (Pa.Super. 2000). A judgment may be
attacked at any time for lack of jurisdiction. Id.

In a thorough review of the record in this case, the Court
has noted documentary evidence to which attention or refer-
ence was not specifically directed during oral argument on
the Verified Petition to Vacate Judgment. In carefully exam-
ining the record, the Court concludes that the South Carolina
judgment against Petitioners was entitled to full faith and
credit in Pennsylvania and should not have been vacated.
More than 30 days have elapsed since the Order of Court
vacating judgment was entered and the Court no longer has
jurisdiction to reverse its Order. Accordingly, this Opinion
supports reversal of the Order of Court entered on
September 28, 2006 which vacated the judgment against
Petitioners.

Petitioners argue that the judgment against them was
improperly entered because the initial Complaint was not
served on them. Petitioners aver that Belfair “alleges that a
copy (of the Complaint) was left with the elderly mother of
one of the Petitioners, but has not demonstrated even this
despite having an opportunity to do so during discovery.”
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(Emphasis in original.) (Defendants’ Memorandum of Law
in Support of Verified Petition to Vacate Judgment, p. 6,
hereinafter Defendants’ Memorandum). Petitioners further
aver that they were never served with any of the pleadings
filed subsequent to the Complaint and that they received no
notice of Belfair’s intention to seek default judgment.

The record reflects that service of process was effectuat-
ed pursuant to Rule 4(d)(1) of the South Carolina Rules of
Civil Procedure which permits service of process upon indi-
viduals by “delivering a copy of the Summons and Complaint
to him personally or by leaving copies thereof at his dwelling
house or usual place of abode with some person of suitable
age and discretion then residing therein.” The record
reflects that an Affidavit of Service was filed showing serv-
ice of the Summons and Complaint on Rita Shemp (Rita’s
mother) on March 2, 2004. (Defendants’ Memorandum,
Exhibit C).

There is much dispute concerning whether the Deluzios
were ever represented by counsel in South Carolina.
Petitioners aver that they were not represented and point to
the absence of evidence on the docket that counsel in South
Carolina entered his appearance on behalf of Petitioner.
(Defendants’ Memorandum, p. 7).

The record before the Court, however, shows that Terry
Finger, Esquire wrote to Belfair’s counsel, Jaye Jones
Elliott, Esquire, to advise of his representation of
Petitioners. (Plaintiff ’s Brief in Opposition to Defendants’
Petition to Vacate Judgment, Exhibit 5, hereinafter
Plaintiff ’s Brief). Attorney Finger and Attorney Elliott had
discussions about the case (Deposition of Jaye Jones Elliott,
pp. 10-13, 30-31, 34-36, (Plaintiff ’s Brief, Exhibit 7) and, at
Attorney Finger’s written request, Attorney Elliott provided
a summary of the amounts due and the method of calcula-
tion. (Id., Exhibit 8).

More importantly, the Order of Judgment entered by the
Master-in-Equity for Beaufort County, South Carolina, on
October 14, 2004 states as follows:

Pursuant to the said Order of Default/Order of
Reference, a damages hearing was scheduled for
August 30, 2004. Present at the hearing were Dan
Duryea, Controller for the Plaintiff Belfair
Property Owners’ Association, Inc. (“Belfair”),
Jaye Jones Elliott, attorney for Belfair, and Terry
A. Finger, attorney for the Defendants Vincent C.
Deluzio and Rita S. Deluzio.

(Defendants’ Memorandum, Exhibit G).
The Court found that service was made upon the

Defendants and that the Defendants were in default as
shown by the Affidavit of Service and Default filed therein.
(Findings of Fact, Nos. 3-4, Defendants’ Memorandum,
Exhibit G). The Court further found that “the Defendants
were notified of the time, date and place of hearing in this
matter.” (Findings of Fact, No. 5, Defendants’ Memorandum,
Exhibit G). In the absence of more compelling evidence, this
Court cannot ignore the clear language of the Master’s
Findings of Fact and the clear language of the Order of
Judgment.

Finally, Petitioners also argue that the South Carolina
Court lacked jurisdiction to enter the judgment under the
South Carolina long arm statute. South Carolina’s long arm
statute, Section 36-2-801, et seq., South Carolina Code of
Laws, 1976, as amended, specifically provides: “A Court may
exercise personal jurisdiction over a person who acts direct-
ly or by an agent as to a cause of action arising from the per-
son’s: …(5) having an interest in, using, or possessing real
property in this State.” South Carolina Code of Laws, Section
36-2-803. There is no dispute that Petitioners purchased real

estate in South Carolina and were the owners of record dur-
ing the relevant time period.

Petitioners rely on Stepnowski v. Avery, 340 A.2d 465
(Pa.Super. 1975) where the Pennsylvania Superior Court
held that an isolated sale of a personal residence by private
individuals who then became nonresidents was not sufficient
to meet the “doing business” requirement for purposes of
establishing long arm jurisdiction under the Pennsylvania
statute. Stepnowski, however, was decided under a prior
Pennsylvania statute which required that the nonresident
had done business in Pennsylvania as a basis of jurisdiction.
42 Pa.C.S.A. Section 8301-11. The South Carolina long arm
statute at issue here specifically provides for jurisdiction
when the cause of action arises from a person’s interest in,
use or possession of real estate in South Carolina.

Moreover, a cause of action arising from ownership of
real estate located in South Carolina satisfies the “minimum
contacts” necessary to assert personal jurisdiction over a
nonresident. Due process requires a defendant to have pur-
posefully availed himself or herself of the privilege of con-
ducting activities within the forum state and thus invoking
the benefits and protections of its laws. Hanson v. Denckla,

357 U.S. 235, 253, 78 S.Ct. 1228, 1240 (1958). Such is the case
with ownership of real estate in the forum state and the state
court in South Carolina properly exercised jurisdiction over
Petitioners in a cause of action which arose out of their own-
ership of real estate in South Carolina.

For all of the foregoing reasons, the judgment was prop-
erly entered by the Court of Common Pleas of Beaufort
County, South Carolina and the subsequently transferred
judgment entered against Petitioners, Vincent C. Deluzio
and Rita S. Deluzio, in Allegheny County on February 10,
2006 should not have been vacated.

BY THE COURT:
/s/Horgos, J.

Teamsters Local Union No. 250,
an Unincorporated Association v.

Diane Gallo
Arbitration Appeal—Preliminary Objections—Enforcement

of Union Bylaws—Fines—Questions of First Impression—

Application of Law in Sister States

1. Union brought Arbitration Appeal against one of its
own members to recover a fine it imposed where member
crossed a picket line and worked for the employer for 6 days,
during a strike, in violation of Union constitution and bylaws.

2. Member’s Preliminary Objections claiming that Union
could not prove that it sustained ascertainable damages as a
result of the member violating the bylaws were dismissed,
since the constitution and bylaws of the Union represent a
contract binding the members, which a Court can enforce
and since a violation of the constitution and bylaws of Union
constitute damage to the legitimate interests of Union.

3. Courts can cure the damage by enforcing sections of
the bylaws which permit the imposition of reasonable fees on
union members who cross picket lines and work for employ-
ers during a strike.

4. Where question to enforce Union bylaws imposing
fines on members who cross picket lines was one of first
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impression, Court reviewed law applied by courts in sister
states and concluded that Pennsylvania courts should follow
the rule of law that allows a court to enforce Union bylaws
that permit the imposition of fines.

(Peter Clyde Papadakos)

Ernest B. Orsatti for Plaintiff.
W. James Young for Defendant.

No. AR 06-008668. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION AND ORDER OF COURT
Wettick, A.J., February 22, 2007—Defendant’s prelimi-

nary objections seeking dismissal of plaintiff ’s complaint are
the subject of this Opinion and Order of Court.

Teamsters Local Union No. 250 (“Local 250”) filed a com-
plaint in civil action to recover a fine imposed against defen-
dant in the amount of $1,354.00.1 The complaint alleges that
defendant was a member of Local 250 and was, therefore, a
party to a contract of union membership embodied in the
Teamsters International Constitution and Local 250’s bylaws.

In accordance with the bylaws, charges were filed against
defendant, alleging that she breached the bylaws by crossing
a lawful primary picket line established by Local 250 and
working for the employer for six days during the strike.
Defendant was given notice of the charges and of the hear-
ing date. She did not appear at the hearing.

The trial board found her guilty of the charges and fined
her in the amount of $1,354.00. According to the decision of
the trial board, the amount of the fine represented the pay
she had received from her employer during the strike.
Although advised that she could appeal the decision, defen-
dant did not do so.

Defendant’s preliminary objections seek dismissal on the
ground that plaintiff failed to allege that it had sustained any
reasonably ascertainable damages as a result of defendant’s
alleged breach of the bylaws.2

Pennsylvania appellate courts have never addressed the
specific question of whether Pennsylvania courts will
enforce a fine imposed for crossing a picket line. However,
Pennsylvania case law holds that the constitution and bylaws
of a union constitute a compact which binds the members
together and the law by which the members are to be gov-
erned. Courts have jurisdiction to review the form of pro-
ceedings to see whether union officials arbitrarily exercised
their powers. Williams v. National Organization, Masters,

Mates and Pilots of America, 120 A.2d 896, 898 (Pa. 1956).
Federal law does not preclude a union from bringing an

action in state court to recover fines imposed for crossing a
picket line. In N.L.R.B. v. Allis-Chalmers Mfg. Co., 87 S.Ct.
2001 (1967), the United States Supreme Court ruled that a
union which imposed fines for crossing the picket line did not
commit an unfair labor practice by bringing suit in a state
court for the collection of the fines. The Court characterized
the union-member relationship as contractual in nature and
ruled that state courts may enforce such a contract.

Case law of other jurisdictions almost uniformly holds
that a labor union is entitled to judicial enforcement of fines
imposed for violations of a union’s constitution, provided
that the amount of the fine is reasonable.

In Casumpang v. ILWU Local 142, 121 P.3d 391 (HI 2005),
the union imposed a fine against a union officer for violating
a provision of the union’s constitution prohibiting full-time
union officials from holding any other gainful employment.
The union sought the entry of a judgment in the amount of
the fine in the Hawaii state courts.

The Hawaii Supreme Court, citing the general principle
that the constitution, bylaws, and rules of an unincorporated

association constitute a binding contract between the organ-
ization and its members which a court has jurisdiction under
state law to enforce, ruled that it would enforce the fine:

The enforceability of a fine imposed by a union on
one of its members is an issue of first impression in
Hawaii. Courts in other jurisdictions have
addressed the issue largely in the context of fines
against members who crossed picket lines during
union strikes. See, e.g., Walsh v. Communications

Workers of Am., Local 2336, 271 A.2d 148 (Md.
1970); NLRB v. Allis-Chalmers Mfg. Co., 388 U.S.
175, 87 S.Ct. 2001, 18 L.Ed.2d 1123 (1967); NLRB v.

Boeing Co., 412 U.S. 67, 69, 93 S.Ct. 1952, 36
L.Ed.2d 752 (1973) (upholding a fine of $450.00 for
a member who crossed a picket line); Auto Workers

Local 283 v. Scofield, 50 Wis.2d 117, 183 N.W.2d 103
(Wis. 1971); Jost v. Communications Workers of

Am., Local 9408, 91 Cal.Rptr. 722 (1970). Generally,
courts that have addressed the issue of union fines
agree that:

National labor policy is built on the premise that
the most effective way for employees to
improve their wages, hours and working condi-
tions is to consolidate their strength through a
democratically chosen union. Integral to this
policy is the union’s preservation of its viability
which necessitates the power to protect against
the erosion of its status through reasonable dis-
cipline of members who violate rules and regu-
lations governing membership. The power to

fine a member for violations of union rules is

essential if the union is to be an effective bar-

gaining agent. Generally, the provisions set

forth in a union’s constitution and bylaws,

which define punishable conduct and establish

the procedures for internal trial and appeal,

constitute a contract between the union and its

members. Since federal law does not preclude
the imposition of disciplinary fines by unions
upon its members or the resort to judicial
enforcement of such fines, state law governs

union lawsuits to collect disciplinary fines.

Under Ohio law, unions and other unincorporat-
ed associations may sue their voluntary mem-
bers to collect debts and to enforce discipline. A
disciplinary fine imposed by a union upon its

member is a binding contractual obligation that

constitutes a debt.

Int’l Bhd. of Elec. Workers, Local No. 986 v. Smith,

76 Ohio App.3d 652, 602 N.E.2d 782, 787 (1992)
(citations, quotation marks and brackets omitted)
(emphases added). See also Allis-Chalmers Mfg.

Co., 388 U.S. at 180-81, 87 S.Ct. 2001. These courts
also agree that a union is entitled to judicial
enforcement of the fine where: (1) the union impos-
es a fine on a member pursuant to its constitution
and bylaws; (2) the member is afforded due
process before the fine is imposed; and (3) the fine
is reasonable. See Communications Workers of

Am., AFL-CIO, Local 6003 v. Jackson, 516 P.2d 529,
532 (Okla. 1973); see also Jost, 91 Cal.Rptr. 722.
Inasmuch as the fine imposed against Casumpang
was assessed pursuant to the ILWU constitution
and bylaws, we now turn to address the require-
ments of due process and reasonableness. 121 P.3d
at 403.
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In International Brotherhood of Electrical Workers Local

Union 573 v. Smith, 805 N.E.2d 1153 (OH 2003), the union
levied a fine of $500 for each of two violations of the rules
and regulations of the local union that prohibited union
members who were certified to do only residential work
from performing commercial work. Following a review of
the reasonableness of the fines, the Court entered judgments
in the amount of the fines:

{8} It is well established under Ohio law that a fine
levied by a union against one of its members is a
binding contractual obligation that is a debt that
can be sued upon as the collection on any other
type of debt. Internatl. Bhd of Electrical Workers,

Local Union No. 8 v. Gromnicki (2000), 139 Ohio
App.3d 641, 745 N.E.2d 449; and Internatl. Bhd. of

Electrical Workers, Local Union No. 986 v. Smith

(1992), 76 Ohio App.3d 652, 602 N.E.2d 782.

{9} The plaintiff agreed with the defendants that
the court has the right to review whether there is
evidence that the fines imposed upon the defen-
dants were arbitrary or unreasonable. There was a
lot of argument as to what evidence is proper in
determining whether the fines were unreasonable.
There also was much debate as to how far of an
inquiry can be made by the court to determine
what is “reasonable” as to the fines. It is almost
impossible to make a factual determination of what
constitutes unreasonableness of the fines without
looking at the methods for calculation, conduct for
the charges, harm to the union and/or the mem-
bers, and other relevant criteria. This court there-
fore permitted some considerable leeway to the
defendants in presenting their defense over the
objections of the plaintiff. It is impossible for the
court to make a factual determination of what is
“reasonable” as to the fines levied by the plaintiff
without some inquiry into, and review of the evi-
dence, of the following: (1) the methods and formu-
las used for calculation; (2) the member’s conduct
for which the fine was imposed; (3) income of the
member; (4) amount of fine; (5) resulting harm or
damage to the union which the member benefited
or profited; and (6) the current economic condi-
tions. Evidence of all six of the above factors was
permitted in this trial. 805 N.E.2d at 1115-16.

In Hertel v. Schwimmer, 612 N.Y.S.2d 240 (N.Y.A.D.
1994), the union imposed a fine of one million dollars for
misuse of union funds against a member who served as the
investment manager. The Court enforced the fine:

The record indicates that the union fine imposed
upon the defendant met the requirements set forth
by the Supreme Court of the United States in
Scofield v. N.L.R.B., 394 U.S. 423, 89 S.Ct. 1154, 22
L.Ed.2d 385. In that case, the United States
Supreme Court held that a union was free “to
enforce a properly adopted rule which reflects a
legitimate union interest, impairs no policy [which]
Congress has embedded in the labor laws, and is
reasonably enforced against union members who
are free to leave the union and escape the rule”
(Scofield v. N.L.R.B., supra, at 430, 89 S.Ct. at 1158;
see also, N.L.R.B. v. Allis-Chalmers Mfg. Co., 388
U.S. 175, 87 S.Ct. 2001, 18 L.Ed.2d 1123; N.L.R.B. v.

Boeing Co., 412 U.S. 67, 93 S.Ct. 1952, 36 L.Ed.2d
752; Madden v. Atkins, 4 N.Y.2d 283, 174 N.Y.S.2d
633, 151 N.E.2d 73; Ballas v. McKiernan, 35 N.Y.2d

14, 358 N.Y.S.2d 695, 315 N.E.2d 758). 612 N.Y.S.2d
at 241-42.

In Communications Workers of America Local 7400 v.

Abrahamson, 422 N.W.2d 547 (NE 1988), abrogated on other
grounds by State v. Estes, 472 N.W.2d 214 (NE 1991), the
union fined approximately 70 members for crossing a picket
line during a strike in violation of the union’s constitution
which bars members from working during the period of an
approved strike. The amount of the fine was a day’s gross
wages for each day worked during the strike. The Nebraska
Supreme Court, finding that the fines were reasonable,
affirmed the ruling of the trial court enforcing the fines.

The Court rejected the defendants’ argument that the
fines should not be enforced because the union has not
shown any relationship between the amount of the fines and
actual damages that the union sustained from the defen-
dants’ conduct:

The appellants assert that the fines must be set
aside, as they do not bear a reasonable relationship
to the actual damages suffered by the union as a
result of the appellants’ returning to work.
However, the actual damages to the union are
impossible to ascertain. It is just such a situation
that liquidated damages are intended to cover. As
the court held in UAW, Local 283 v. Scofield, 50
Wis.2d 117, 134, 183 N.W.2d 103, 112 (1971), “It is
obvious that the measure of damages is difficult to
ascertain, however real the damage is to the union
which seeks to protect its members from the dam-
ages of [unfair labor practices]…. This is precisely
the type of situation where liquidated damages, if
reasonable, are appropriate.” That the fines may
indeed have had a punitive effect in no way lessens
their effect in deterring future strikebreakers and
in impressing upon union members the importance
of solidarity. The amount of the fines assessed was
based on a reasonable calculation and should be
upheld. 422 N.W.2d at 554.

Also see Communication Workers of America v. Jackson, 516
P.2d 529 (OK 1973), where the Oklahoma Supreme Court
reversed the ruling of the trial court that a fine in an amount
slightly in excess of the defendant’s earnings during the
strike period was arbitrary because of the absence of any
evidence showing that the union suffered any compensatory
damage.

The following cases have also permitted suits in state
courts to enforce fines imposed for crossing picket lines:

Jost v. Communications Workers of America, Local 9408,

13 Cal. App.3d Supp. 7 (Cal. App. Dep’t Super. Ct. 1970);
Local 165, International Brotherhood of Electric Workers v.

Bradley, 499 N.E.2d 577 (Ill. App. Ct. 1986); Walsh v. CNA,

Local 2336, 271 A.2d 148 (Md. 1970); North New Jersey

Newspaper Guild v. Rakos, 264 A.2d 453 (N.J. Super. Ct.
App. Div. 1970); and Local 248 UAW v. Natzke, 153 N.W.2d
602 (Wis. 1967).

Since courts have traditionally enforced provisions in a
union’s constitution and bylaws that protect legitimate inter-
ests of the membership and since a provision prohibiting a
member from crossing a picket line established by the mem-
ber’s union clearly protects the legitimate interests of the
membership, the Pennsylvania state courts should follow the
case law of other jurisdictions cited in this Opinion.

For these reasons, I enter the following Order of Court:

ORDER OF COURT
On this 22nd day of February, 2007, it is hereby

ORDERED that defendant’s preliminary objections are
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overruled. Arbitration hearing will be held on March 20,
2007 at 9:00 A.M. in Room 523 Courthouse, 436 Grant Street,
Pittsburgh, PA.

BY THE COURT:
/s/Wettick, A.J.

1 Local 250 has filed nine other lawsuits to recover fines
imposed against other members who worked during the
same strike. Defendants have filed preliminary objections
raising the same defense that is raised in this case.

2 This is not a defect that could be cured through an amend-
ed complaint. A union will not be able to establish that it sus-
tained actual damages from a member crossing a picket line
in violation of the union’s constitution and bylaws.
Consequently, if I accept defendant’s argument, I would, as a
practical matter, be ruling that a union cannot recover fines
imposed for crossing a picket line.

Linda Cegan v. David J. Cegan
Equitable Distribution—Alimony—Bankruptcy

1. A final equitable distribution and alimony order was
entered in March 2001 requiring husband to pay $190,155 to
wife as well as alimony until the first $100,000 of the cash
payment was made. In the event husband should declare
bankruptcy, any unpaid balance of the cash payment was to
be deemed alimony and not dischargeable. Husband filed for
bankruptcy seeking to discharge this obligation. The bank-
ruptcy court and appellate courts denied his request.

2. Wife complained that a prior interest award was subse-
quently vacated, arguing that this was improper as the prior
award of interest was the “law of the case.” The trial court
disagreed as there was no appellate determination of the
issue of interest and thus, the doctrine was not applicable.

3. Husband’s request for an offset for payment of a mari-
tal debt was not waived by his failure to include it in his
exceptions as he had preserved the issue in a prior motion
that had not yet been ruled upon as well as in a supplemen-
tal brief.

4. Husband’s request for equitable relief was denied as
any inequities were of his own doing.

(Christine Gale)

Candice L. Komar for Plaintiff/Wife.
Paul Leventon for Defendant/Husband.

No. FD 97-10414-006. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Family Division.

OPINION
Eaton, J., February 28, 2007—Plaintiff Linda Cegan

(“Wife”) appeals and defendant David J. Cegan (“Husband”)
cross appeals this court’s October 12, 2006 order dismissing
exceptions and cross exceptions to the Report and
Recommendation of Special Master Patricia Miller.

Special Master Miller was originally appointed by Judge
McVerry on June 3, 1999 to resolve claims of equitable dis-
tribution, alimony and counsel fees and expenses. The
Master issued a Report and Recommendation dated January
3, 2000. Following exceptions and motions, a final order was
entered March 14, 2001 awarding Wife Myrtle Beach prop-
erty, some personalty, and a cash payment of $190,155. Wife

was awarded alimony of $1,470 per month to terminate when
she had received the first $100,000 of the cash payment.
Husband was to pay “$80,000 within 90 days and $20,000
within 90 days thereafter, after which he shall pay $4,000 per
month plus interest at 8% per annum on the remaining bal-
ance.” (Report and Recommendation, p. 15) The Master
specifically stated in her Report that, should Husband
“declare bankruptcy prior to payment of this obligation in
full, any outstanding unpaid equitable distribution obligation
shall be deemed to be an alimony obligation and not dis-
chargeable in bankruptcy.” Id.

Husband made none of the required cash payments to
Wife. He filed a voluntary chapter 7 bankruptcy petition on
September 27, 2001 seeking to discharge his obligation to
pay Wife $190,155. Wife initiated an adversary action in
bankruptcy court seeking a determination that the lump sum
payment was in the nature of alimony, maintenance, or sup-
port and therefore excepted from discharge by §523(a)(5) of
the Bankruptcy Code. While the bankruptcy proceedings
were pending, Husband presented two motions to this court.
The first motion requested that any amount due Wife pur-
suant to the equitable distribution award should be offset by
the amount Husband paid towards a marital debt known as
“the Hartley-Rose obligation.” The second motion sought to
modify or terminate alimony due to the bankruptcy. The
court deferred ruling on both motions pending the outcome
of the bankruptcy proceedings.

The adversary action was tried on July 23, 2003, and the
bankruptcy court ruled that the debt was in the nature of
alimony, maintenance or support and excluded from dis-
charge. Husband unsuccessfully appealed to the United
States District Court for the Western District of
Pennsylvania and the Third Circuit Court of Appeals.
Husband’s Petition for Rehearing En Banc was denied on
December 14, 2005. On January 12, 2006, Wife filed and
indexed a judgment in Allegheny County against Husband in
the amount of $190,155 plus interest and costs.

On January 31, 2006, Husband filed a Motion to Vacate or
Stay Judgment pending a ruling on Husband’s two outstand-
ing motions. Following conciliation, the court referred
Husband’s request for modification of alimony, calculation
of the total amount owed by Husband and contempt issues
to Special Master Patricia Miller. A hearing was held on
April 21, 2006, following which the Master issued a Report
and Recommendation recommending that Husband’s peti-
tion for modification be denied, that Husband pay $3,300
per month, non deductible, towards the $190,155 judgment
and $1,490 per month, deductible, as alimony. When
Husband pays $100,000 on the judgment, the alimony pay-
ment will be reduced to $470 per month and payment on the
judgment will be increased to $4,300. Alimony is to termi-
nate when the judgment is paid in full. This payment sched-
ule was based on Husband’s 2005 net monthly income of
$11,404 and estimated equity in his real estate of $53,000.
The Master recommended that Husband not be required to
pay 8% interest on the cash award. Exceptions and cross
exceptions were filed, argued and dismissed. In the October
12, 2006 order dismissing exceptions and adopting the
Master’s Report and Recommendation as the final order,
the court referred Husband’s entitlement to an offset
against the judgement for payments made on the Hartley-
Rose obligation to a Hearing Officer, a matter which the
Master did not address.

Wife timely appealed, and Husband cross appealed. In
response to an Order issued on November 1, 2006 pursuant
to Pa.R.App.P. 1925 (b), both parties filed Concise
Statements of Matters Complained of on Appeal. In Wife’s
Concise Statement, she raises the following issues:
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1. The court erred in revisiting and vacating the
award of 8% interest, already reduced to judgment,
on the $190,155 balance due to Wife.

2. The court erred in remanding the Hartley-Rose
obligation to a Hearing Officer when Husband
waived this issue by failing to raise it in exceptions.

In Wife’s first matter, she claims a right to 8% interest on
the entire $190,155 cash award from 2001 until it is paid in
full. Under the original order, Husband was to pay Wife
$80,000 within 90 days and $20,000 within 90 days thereafter,
after which he shall pay $4,000 per month plus 8% per
annum on the balance. According to Wife, this determina-
tion, and the “pronouncement from the Third Circuit Court
of Appeals” is the law of the case. The doctrine of “law of the
case” is not applicable. Under the “law of the case,” when an
appellate court has considered and decided a question sub-
mitted to it on appeal, it will not, upon a subsequent appeal
on another phase of the same case, reverse its previous rul-
ing. Burke v. Pittsburgh Limestone Corp., 100 A.2d 595, 598
(Pa. 1953). As applied to courts of common pleas, the law of
the case doctrine has been defined as follows:

A lower court is without power to modify, alter,
amend, set aside or in any manner disturb or
depart from the judgment of the reviewing court as
to any matter decided on appeal…. Under any other
rule, litigation would never cease and finality and
respect for orderly process of law would be over-
come by chaos and contempt.

Haefele v. Davis, 110 A.2d 233, 235 (Pa. 1955). There is noth-
ing in either the bankruptcy court opinion or the Third
Circuit Court of Appeals decision which even mentions
Husband’s continued obligation to pay 8% interest, much
less decides it.

The court intended that the balance would be approxi-
mately $90,000 and would be paid off in less than two years.
It was never the intention of the court that Husband would
pay 8% interest on $190,000 over six years. The Special
Master heard testimony from the parties regarding events of
the past six years and Husband’s current financial situation.
Instead of receiving alimony of $1,470 per month for six
months, Wife has been receiving this amount for six years.
The court recognizes that much of what has transpired has
been the result of Husband’s actions. Nonetheless, the
Master balanced all the equities, configured a payment
schedule based on Husband’s current financial situation and
recommended that the 8% interest on the judgment need not
be paid because of the modest amount of continuing alimony
which will terminate when he has paid the full $190,155. The
court found no reason to set aside the recommendation of the
Special Master who, as the ultimate fact finder, weighed all
the evidence presented.

In Wife’s second matter, she claims that Husband waived
an offset for payments on the Hartley-Rose obligation by fail-
ing to raise it in exceptions. There is marital debt relating to
an outstanding obligation for First Avenue Partners for back-
due rent on the Hartley-Rose Building. Following the equi-
table distribution trial, the Master proposed an equal division
of liability on this debt. Following exceptions, the court mod-
ified this provision ordering that “… if there is any liability
against either of the parties in connection with the debt to
First Avenue Partners, the obligation shall be divided 40% to
Wife, 60% to Husband.” Accordingly, Wife is responsible for
repayment of 40% of the Hartley-Rose obligation. The debt
was estimated to be $130,000 at the equitable distribution
trial. Since then, Husband has made payments toward this
debt and Wife has not. Husband filed a Motion for Offset of

the Hartley-Rose obligation on October 21, 2002. The court
contemplated that the Special Master would address this
matter, but it was not specifically mentioned in the referring
order which was only a one page order scheduling a one hour
hearing on modification of alimony, calculation of the total
amount owed by Husband, and contempt issues. The Master
did not address it in her Report and Recommendation. As the
order was unclear as to whether the Master was to hear such
issues and as no pretrials were required of the parties which
might have given notice to the other side that the issue was
going to be raised, this court felt it unfair to have further
review of this claim precluded.

The court found that the issue had not been waived by
Husband’s failure to include it in his exceptions. The issue
was raised and argued by Husband in a prior motion which
the court had not yet ruled upon. Husband filed a
Supplemental Brief in Support of Exceptions in which he set
forth the payments he has made toward this obligation and
sought credit for $30,603.63. The court found that Husband
adequately preserved the issue in his motion and supple-
mental brief and is entitled to a hearing to determine the
amount of offset, if any, to which he is entitled, at a subse-
quent hearing.

Husband raises the following assignments of error in his
Concise Statement of Matters Complained of on Appeal:

1. The court erred in continuing the alimony award
without giving Husband credit for the $1,470 per
month that he paid during the last six years.

2. The court erred in continuing alimony until the
judgment is paid in full.

3. The court abused its discretion in using only
Husband’s 2005 income rather than averaging his
income.

4. The court abused its discretion by entering a
payment schedule which is impossible for Husband
to follow given the fluctuations in his income on an
annual basis.

5. The court abused its discretion in determining
that Husband will receive $53,000 in proceeds from
the sale of his house, rather than $35,000.

6. The court erred in failing to lift the judgment
entered against Husband.

7. The court erred in failing to characterize the
amount not discharged in bankruptcy as modifiable
and terminable alimony.

Husband’s first two matters complain of his continued
obligation to pay alimony until he pays Wife $100,000 with no
credit being given towards this amount for his past alimony
payments. Husband was ordered to pay alimony of $1,470 per
month until he paid Wife $100,000. Husband was ordered to
pay $100,000 in six months, based on a specific finding at that
time that he had the financial ability to do so. Rather than
paying as ordered. Husband invested all his efforts and
resource in trying to get out of the obligation to pay Wife
$190,155. In addition to multiple motions presented to this
court, Husband has taken his case to bankruptcy court, the
United States District Court and the Third Circuit Court of
Appeals. Each court found that he must pay alimony of $1,470
per month until the first $100,000 is paid. The equitable dis-
tribution cash award has now been reduced to judgment.
Husband made the choice not to obey the order and pay the
$100,000 in two installments when he had the ability to do so.
The fact that he now claims to be financially unable to make
the payments should not entitle him to any credit. The court
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agrees with the Special Master that whatever inequities
result from his present situation are his own doing.

In his third and fourth matters, Husband complains that
he cannot meet the payment schedule based on fluctuations
in his income and his outstanding debts. The Master recom-
mended that Husband pay $3,300 per month towards the
judgment, in addition to $1,490 per month in alimony. A
hearing was held to determine Husband’s net monthly
income. The Master heard the evidence and made a factual
determination as to Husband’s current net monthly income
and his outstanding obligations. Husband argues that the
court should have averaged his significantly lower income in
2004 with his higher income in 2005 and taken into consider-
ation his debt to set a more reasonable schedule. Husband
does not say what he considers to be reasonable. Husband
concedes that his current net monthly income of $11,404 jus-
tifies the payment schedule. The court based the payment
schedule on Husband’s most recent income information and
factual determinations made by the Master. The Master
found that Husband had the present ability to make the pay-
ments, and the court had no reason to disregard her findings.

In his fifth matter, Husband claims that the court erred
by setting a payment schedule based on estimated equity in
his real property of $53,000, instead of the more realistic fig-
ure he proposed of $35,000. According to the Master’s
Report and Recommendation, it was Husband who estimat-
ed net proceeds of $53,000. Regardless, the estimate of net
proceeds is of no consequence. Husband represented to the
court that he was refinancing or selling the property and
would pay all the net proceeds to Wife as partial satisfaction
of the judgment. Although not part of the official record,
Wife represented in her Brief in Opposition to Husband’s
exceptions that Husband has, in fact, refinanced the house in
the amount of $280,000 and paid her net proceeds of $67,043.
As it turns out, the estimate contained in the Master’s Report
and Recommendation was actually too low, not too high. In
any event, the issue is moot.

In his sixth matter complained of, Husband argues that
the court erred in failing to lift the judgment entered against
him. According to Husband, unless the judgment is lifted, he
cannot sell or otherwise refinance the house and give Wife
the proceeds. As Husband was able to refinance the house
without the judgment being lifted, this issue is also moot.

The seventh matter is addressed to the court’s failure to
characterize the $190,155 debt as “modifiable” alimony. In
the original equitable distribution order, Wife was awarded
$190,155 in equitable distribution and Husband was to pay
alimony of $1,470 per month. Any unpaid equitable distribu-
tion obligation was to be deemed alimony only so that
Husband could not avoid his obligation to Wife by filing
bankruptcy. The Third Circuit concluded that the entire obli-
gation, including the lump sum equitable distribution award,
was intended to be maintenance and support and not dis-
chargeable in bankruptcy. That does not render the award
modifiable alimony. There is no question but that the lump
sum award was equitable distribution.

BY THE COURT:
/s/Eaton, J.

Robert J. Colonna v. Mary M. Colonna
Child Support

1. A custodial parent may be obligated to pay child sup-
port to the non-custodial parent in a Guideline case in cir-
cumstances where:

(a) The custodial parent enjoys at least seventy-five
percent of the parties’ combined incomes; and

(b) A child support obligation would not leave the
custodial parent with less than fifty percent of
his/her income; and

(c) Where the non-custodial parent cannot provide
the children with appropriate housing and ameni-
ties during his/her periods of partial custody.

2. A trial court’s determination, however, not to award
support to the non-custodial parent does not constitute an
abuse of discretion. Saunders v. Saunders, 908 A.2d 356
(Pa.Super. 2006).

3. No offset was considered as father was not seeking sup-
port from mother.

(Christine Gale)

Andrew Taylor for Plaintiff/Father.
W.J. Helzlsouer for Defendant/Mother.

No. FD 96-9032-005. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Family Division.

OPINION
Mulligan, J., February 28, 2007—On May 1, 2006 Hearing

Officer Miller issued a recommendation following a five day
hearing addressing the issue of support for the parties’ chil-
dren. This matter is again before this Court on exceptions to
the May 1, 2006 recommendation. The matter came before
Hearing Officer Miller after I had ordered a hearing on
Father’s request for child support as of May 1999, and
Mother’s requests for modification of Father’s child support
order as of May 1999, as well as Father’s request for credit
for overpayments. Following a five day trial, Hearing Officer
Miller issued a report and recommendation along with a
twenty page explanation establishing Father’s child support
obligation.

The methodology applied by Hearing Officer Miller with
respect to the years in which the combined income of the
parties is less than $20,000 (hence the support guidelines
were applicable) was to first determine each party’s guide-
line support to each other by determining the child support
due if the children were in each parent’s custody 100% of the
time and reducing the percentage to the actual custodial
time. These amounts were then offset and Mother was given
a 50% upward deviation from the resulting number.

Mother has excepted this ruling, primarily arguing that
amounts awarded by Hearing Officer Miller do not provide
her with sufficient funds to provide for her children during
her periods of partial custody as required by the
Pennsylvania Supreme Court. While there were numerous
procedural problems with Mother’s exceptions (as raised in
Father’s Brief in Opposition to Exceptions), Mother did
properly raise and attempt to brief this issue. In Paragraph
6 of her Exceptions, Mother asserts that the $93 a month
support award effectively ends the custody rights that the
Supreme Court, in the case of Colonna v. Colonna, 855 A.2d
648 (Pa. 2004), intended to protect. Mother filed a brief on
exceptions, pro se, on November 13, 2006. While the Brief
did raise several new arguments which were not originally
excepted to, she does attempt to brief the above exception in
Paragraph 7 of her Brief in Support of Exceptions.

With the exception of the determination of Mother’s
income for the reasons set forth infra, I have adopted all of
the Hearing Officer’s factual determinations concerning the
incomes of the parties during the years involved. However, I
decline to adopt the Hearing Officer’s legal conclusions. In
light of the Supreme Court’s opinion and in light of my prior
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ruling in this case, my opinion herein sets forth the method-
ologies first, to determine under what circumstances
Colonna is applicable in a guidelines case and, if so, to deter-
mine the deviation applicable.1 The only reported case
involving the Colonna issue, Saunders v. Saunders, 908 A.2d
356 (Pa.Super. 2006), holds that the trial court’s determina-
tion not to award support to the non-custodial parent does
not constitute an abuse of discretion. The Superior Court
affirmed the trial court’s conclusion that the non-custodial
parent failed to meet his burden of proving that he does not
have the assets to provide the children with appropriate
housing and amenities during his periods of partial custody.
In the case at bar, prior litigation has already determined
Mother’s inability to provide appropriate housing and
amenities.2

In its opinion, the Supreme Court held that where the
incomes of the parents differ significantly, the trial court
should consider deviating from the guidelines even in cases
where the result would be to order child support for a parent
who is not the primary custodial parent. The Supreme Court
did not limit its holding to Melzer cases and held that the
principle is applicable in guidelines cases where there exists
a significant disparity in income.

Thus, the initial inquiry is what constitutes a significant
disparity in income. In the Colonna case, the disparity was
78% to the custodial parent and 22% to the partial custodian.
Given the above, I find that a significant disparity in income
exits where the income disparity is 75%-25% or greater.
However, before the court should consider awarding support
from the custodial parent to the non-custodial parent, the
court must first insure that the needs of the children are
being met while in the custody of the primary custodian.

The guidelines set forth a number which is identified as
“basic child support.” This amount is then allocated between
the parties based upon their respective incomes. The amount
of the basic child support is derived from the income shares
model and is recognized as the amount appropriate to sup-
port child(ren) in one household.3 Therefore, before a custo-
dial parent can be ordered to pay support to a non-custodial
parent, he/she must have sufficient income to provide for
his/her own needs and to provide the children with the basic
child support. In determining an amount appropriate for
his/her own needs, we can again look to the guidelines. In
multiple family cases, the guidelines recognize that a parent
may need 50% of his income for his own needs, and therefore
provide for an adjustment if the child support obligation
exceeds 50% of his income. Pa. R.C.P. No. 1910.16-7(b).
Therefore, in addition to the 75%-25% income disparity, a
custodial parent should not be required to pay support to the
non-custodial parent if the result would leave the custodial
parent with less than 50% of his/her income available to pay
the amount set forth as basic child support.4

In my original ruling on the Colonna case, I had awarded
Mother child support at the presumptive minimum reduced
by her percentage of custodial time.5 The Supreme Court
ruled that I must additionally determine whether an addi-
tional deviation from the presumptive minimum is appropri-
ate. The Supreme Court directed the trial court to consider
whether the non-custodial parent has sufficient assets to
provide the children with appropriate housing and amenities
during his or her periods of partial custody.

Thus, once the decision in Colonna is found to be applica-
ble, the next inquiry becomes whether an additional devia-
tion should be considered. In this particular case, I previous-
ly set forth a formula in my Memorandum filed August 17,
2005. I awarded Mother one-half the difference between her
reasonable housing expenses which I determined to be
$2042 per month, and 25% of her income.6 My August 17,

2005 Memorandum sets forth the law applicable to this case,
and there is no basis to use a different methodology (such as
that used by the Hearing Officer which simply applied a 50%
upward deviation to all years).7 Therefore, after application
of the guidelines to each appropriate year the deviation set
forth above (one-half the difference between the reasonable
housing expenses and 25% of Mother’s income) was applied
in years which meet the 75%-25% income disparity.

Because the above methodology includes a consideration
of income available to pay housing expenses, I could not (as
the Hearing Officer did) disregard Mother’s rental income,
particularly since that income was used specifically to assist
with housing expenses. Therefore, I have recalculated
Mother’s income/earning capacity for each year by adding
back the rental income.

May 9, 1999-December 31, 1999
$8,973 Father’s net income (67%)
$4,336 Mother’s net income/earning capacity (33%)
Basic child support, four children: $2,564
Father’s 67% share: $1,718
Mother’s 33% share: $846

Because the income disparity between Father (custodial
parent) and Mother (non-custodial parent) does not reach the
75%-25% threshold between May 7, 1999 and December 31,
1999, providing support to the non-custodial parent would be
inconsistent with my interpretation of Colonna v. Colonna,

and Father is awarded child support of $846 per month.

January 1, 2000-December 31, 2000
$9,366 Father’s net income (73%)
$3,453 Mother’s net income/earning capacity (27%)
Basic child support, four children: $2,518
Father’s 73% share: $1,838
Mother’s 27% share: $680

Because the income disparity between Father (custodial
parent) and Mother (non-custodial parent) does not reach
the 75%-25% threshold for the year 2000, providing support
to the non-custodial parent would be inconsistent with my
interpretation of Colonna v. Colonna, and Father is awarded
child support of $680 per month.

January l, 2001-December 31, 2001
$11,869 Father’s net income (79%)
$3,034 Mother’s net income/earning capacity (21%)
Basic child support, four children: $2,710
Father’s 79% share: $2,141
Mother’s 21% share: $569

Because the income levels meet the 75%-25% threshold,
Colonna applies, and child support should be considered for
Mother. When Mother’s obligation is offset against Father’s
obligation he would owe $163 per month before considera-
tion of any additional deviation. The additional deviation
proposed above (one half of the difference between reason-
able housing expenses and 25% of the Mother’s income)
should apply. Thus, Father’s support obligation is $785 per
month. This amount plus the basic child support for four
children does not exceed 50% of Father’s income.

January 1, 2002-December 31, 2002
$14,372 Father’s net income (83%)
$2,985 Mother’s net income/earning capacity (17%)
Basic child support, four children: $3,052
Father’s 83% share: $2,533
Mother’s 17% share: $519

Because the income levels meet the 75%-25% threshold,
Colonna applies and child support should be considered for
Mother. When Mother’s obligation is offset against Father’s
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obligation, he would owe $305 per month before considering
any additional deviation. The additional deviation proposed
above (one half of the difference between reasonable hous-
ing expenses and Mother’s income) should apply. Thus,
Father’s support obligation is $915 per month. This amount
plus the basic child support for four children does not
exceed 50% of Father’s income.

January 1, 2003-December 31, 2003
$14,372 Father’s net income (82%)
$3,056 Mother’s net income/earning capacity (18%)
Basic child support, four children: $3,057
Father’s 82% share: $2,507
Mother’s 18% share: $550

Because the income levels meet the 75%-25% threshold,
Colonna applies and child support should be considered for
Mother. When Mother’s obligation is offset against Father’s
obligation, he would owe $253 per month before considering
any additional deviation. The additional deviation as pro-
posed above (one half of the difference between reasonable
housing expenses and 25% of the Mother’s income) should
apply. Thus, Father’s support obligation is $861 per month.
This amount plus the basic child support for four children
does not exceed 50% of Father’s income.

January 1, 2004-December 31, 2004
$35,013 Father’s net income
$2,119 Mother’s net income/earning capacity.

This year requires a Melzer calculation. I have determined
that Hearing Officer Miller properly calculated the correct
amount of support for this year, and as a result the support
obligation of $2,608 per month will remain unaltered.8

January 1, 2005-June 7, 2005
$5,689 Father’s net income (77%)
$1,664 Mother’s net income/earning capacity (23%)
Basic child support, three children: $1,722
Father’s 77% share: $1,326
Mother’s 23% share: $396

Because the income levels meet the 75%-25% threshold,
Colonna applies and child support should be considered for
Mother. When Mother’s obligation is offset against Father’s
obligation, he would owe $69 per month before considering
any additional deviation. The additional deviation as pro-
posed above (one half of the difference between reasonable
housing expenses and 25% of the Mother’s income) should
apply. Thus, Father’s support obligation is $874 per month.
This amount plus the basic child support for three children
does not exceed 50% of Father’s income.

June 8, 2005- onward
$5,689 Father’s net income (77%)
$1,664 Mother’s net income/earning capacity (23%)
Basic child support, two children: $1,555
Father’s 77% share: $1,197
Mother’s 23% share: $358

Because the income levels meet the 75%-25% threshold,
Colonna applies and child support should be considered for
Mother. When Mother’s obligation is offset against Father’s
obligation, he would owe $62 per month before considering
any additional deviation. The additional deviation as pro-
posed above (one half of the difference between reasonable
housing expenses and 25% of the Mother’s income) should
apply. Thus. Father’s support obligation is $867 per month.
This amount plus the basic child support for two children
does not exceed 50% of Father’s income.

1 I have adopted the Hearing Officer’s methodology in a

Melzer case and adopt the recommendation as to the Melzer

year.

2 It also appeared in Saunders that the trial court could have
found that the non-custodial parent had a significantly high-
er earning capacity.

3 See Commentary to Pa. R.C.P. No. 1910.16-1

4 Of course, as set forth in Saunders, infra, Colonna is only
applicable where the non-custodial parent cannot provide
for the children during his/her periods of partial custody.

5 I did not consider any offsetting child support claim of
Father’s since, at that time, he was not seeking support.

6 Reasonable housing expenses were determined based upon
Father’s housing expenses at the time because I determined
hers to be excessive. I see no basis to change the previous
amount set for reasonable housing expenses.

7 In this opinion. I am not suggesting that the methodology
which I applied to determine whether an additional devia-
tion is warranted should necessarily be the appropriate
methodology for all cases.

8 It was not necessary to recalculate Mother’s income for
this year since the Hearing Officer did not consider housing
expenses which were paid for by rental income.
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Commonwealth of Pennsylvania v.
Jacqueline Lorraine Scott

Allocution—Preservation of Issues for Appeal—Sentencing

Issues

1. The right to allocution is waived if not raised with the
Trial Court.

2. Challenges to the discretionary aspects of a sentence
are waived if not properly preserved.

(Meg L. Burkardt)

Michael Pradines for the Commonwealth.
William Stanislaw for Defendant.
CC No. 2005-005547. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Mariani, J., January 30, 2007—This is a direct appeal

wherein the defendant, Jacqueline Lorraine Scott, appeals
from the Judgment of sentence of January 4, 2006. After a
nonjury trial, this Court found the defendant guilty of the
lone offense charged in the Information, Criminal Mischief
in violation of 18 Pa.C.S.A. 3304, and sentenced the defen-
dant to a term of probation of 18 months. This Court also
ordered the defendant to pay restitution in the amount of
$3,221.35. The defendant timely filed a Notice of Appeal. The
defendant filed Concise Statement of Matter Complained Of
On Appeal alleging the following claims of error:

Ms. Scott was denied allocution prior to sentencing;
therefore, Ms. Scott’s sentence must be vacated
and the matter remanded for a new sentencing
hearing so that Ms. Scott can be made aware of and
afforded her right to allocution.

The Order imposing restitution as part of Ms.
Scott’s sentence did not comply with 18 Pa.C.S.A.
1106 which sets out the particular manner and
method in which restitution may be assessed,
therefore the restitution order is improper. The
current restitution order was imposed in such a
manner as to create an illegal sentence. Therefore,
Ms. Scott’s sentence must be vacated and the mat-
ter remanded for a new sentencing hearing.

Ms. Scott’s trial counsel erred in presenting an alibi
defense without offering any witnesses to support
that alibi, and failing to cross-examine the only
eyewitness to the crime.

In summary form, the evidence presented at trial disclosed
that the following events transpired:

Due to an argument between the defendant and the vic-
tim’s sister, the defendant threatened the victim, Jana
Dorsey, that the defendant was going to “shoot out” the win-
dows of the victim’s automobile. Shortly after these threats
were made, a third person, Lakeisha Ford, testified that she
observed the defendant using a pillowcase filled with an
unidentified object to break out all of the windows on the vic-
tim’s automobile. The identification of the defendant was
credible. At trial, the Commonwealth admitted two esti-
mates, without defense objection, of the cost of repairs to the
automobile. Commonwealth Exhibit 2, an estimate provided
by Gene’s Glass and Radiator, was in the amount of
$3,221.35. Commonwealth Exhibit 3, an estimate from
Ryan’s Auto Glass, was in the amount of $3,620.35. This
Court found the defendant guilty of Criminal Mischief. The
defendant wished to proceed directly to sentencing and this
Court immediately imposed a term of 18 months’ probation

and ordered restitution in the amount of $3,221.35, the lower
of the two estimates to repair the victim’s vehicle.

The defendant first claims that she was denied the right
to allocution prior to sentencing and, as a result, her sen-
tence must be vacated and this matter remanded for resen-
tencing. However, the most recent judicial authority on this
very issue convinces this Court that the defendant has
waived this issue for appeal and the judgment of sentence
must be affirmed on this allegation of error.

Generally, sentencing issues not raised in the lower
court, at sentencing or in post-sentencing motions, are
waived and cannot be raised for the first time on appeal.
Pa.R.A.P. 302(a); Commonwealth v. Cain, 906 A.2d 1242 (Pa.
(2006); Commonwealth v. Jacobs, 900 A.2d 368 (Pa.Super.
2006). An exception to this rule is that challenges to the
legality of the sentence are not waivable. Commonwealth v.

Vasquez, 560 Pa. 381, 744 A.2d 1280, 1284 (Pa. 2000). At
issue here is whether the allegation that a defendant was
denied their right to allocution is a challenge to the legality
of the sentence.

The right to allocution at sentencing is historically signif-
icant. See Commonwealth v. Thomas, 520 Pa. 206, 553 A.2d
918 (Pa. 1989). However, the most recent and, consequently,
binding precedent on this Court is the Superior Court’s opin-
ion in Commonwealth v. Jacobs, 900 A.2d 368 (Pa.Super.
2006). In Jacobs, the Superior Court, after examining both
United States Supreme Court and Pennsylvania Supreme
Court precedent, expressly overruled Commonwealth v.

Newton, 875 A.2d 1088 (Pa.Super. 2005) and advised

we conclude that a denial of the right of allocution
does not create a non-waivable challenge to the
legality of the sentence. The trial court certainly
had the statutory authority to impose the sentence
that it did. Moreover, the sentence does not impli-
cate issues of merger, or any issues involving
Apprendi. In short, Appellant’s claim does not
directly implicate the authority of the court to
impose either the structure or term of the sentence
itself. Rather, allocution is an underlying process
through which the defendant is given the opportu-
nity to speak, and through which the court may be
inclined to grant leniency. Failure to grant a defen-
dant this important right undoubtedly constitutes
legal error. (citation omitted). On the other hand,
like most legal errors, it is nevertheless waivable
under Pennsylvania law. Accordingly, we hold that
Appellant’s allocution claim is waived because it
was not raised with the trial court.

Id. At 376-377.

Based on Jacobs, in light of the defendant’s failure to
raise this issue at sentencing or in post-sentencing motions,
the defendant waived any error attributable to the failure of
this Court to permit allocution at sentencing. Immediately
after the verdict, trial counsel advised this Court that the
defendant and trial counsel had discussed whether the
defendant wished to proceed to sentencing at the time of the
verdict or whether the defendant would prefer to have been
given an opportunity to be interviewed by a probation officer
for the purpose of preparing a presentence report. The
defendant confirmed on the record that an immediate sen-
tence was her decision. This Court then imposed sentence
and trial counsel made no additional statements or objec-
tions relative to the sentencing process. Accordingly, the
claim of error relative to allocution at sentencing is waived
and the judgment of sentence should be affirmed.

The defendant also alleges that the Order imposing resti-
tution as part of her sentence did not comply with 18
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Pa.C.S.A. 1106 and, therefore, her sentence was illegal and
must be vacated and this matter remanded for a new sentenc-
ing hearing. The defendant is not challenging this Court’s
authority to impose restitution but rather, whether this Court
followed 18 Pa.C.S.A. 1106 in setting the amount and manner
of payment of restitution. This claim is without merit.

Initially, it must be determined whether the defendant
properly preserved this issue for appeal. Considering the
law set forth above, if a sentencing issue is not one of legali-
ty, sentencing challenges are generally waived if not raised
at sentencing or in post-sentencing pleadings. In this case, it
is clear that the defendant did not raise the restitution issue
during the sentencing hearing, in a post-sentence motion, or
during post-sentence motion hearing. Therefore, if defen-
dant’s challenge to the restitution order is a challenge to the
discretionary aspects of her sentence, it is waived. Watson,
supra. However, if Appellant’s issues are a challenge to the
legality of her sentence, then the issues are not waived.
Jacobs, supra.

In Commonwealth v. Rush, 909 A.2d 805 (Pa.Super. 2006),
the Superior Court explained

Regarding challenges to the trial court’s imposition
of restitution, the appellate courts have drawn a
distinction between those cases where the chal-
lenge is directed to the trial court’s authority to
impose restitution and those cases where the chal-
lenge is premised upon a claim that the restitution
order is excessive. When the court’s authority to
impose restitution is challenged, it concerns the
legality of the sentence; however, when the chal-
lenge is based on excessiveness, it concerns the
discretionary aspects of the sentence. See In the

Interest of M.W., 555 Pa. 505, 725 A.2d 729 (1999);
Commonwealth v. Langston, 2006 Pa.Super. 181,
904 A.2d 917 (Pa.Super. 2006) (holding an appel-
lant’s claim that the sentence required her to pay
restitution to a person who was not a “victim” was
a legality of sentencing claim); Jacobs, supra (indi-
cating a challenge to the authority of the court to
give a particular sentence is a legality of sentenc-
ing claim); Commonwealth v. Walker, 446 Pa.Super.
43, 666 A.2d 301 (Pa.Super. 1995) (holding that
challenge to the appropriateness of restitution is a
legality of sentencing claim whereas challenge
based on excessiveness is a discretionary aspect of
sentencing claim). Moreover, this Court has held
that an appellant who challenges the constitutional-
ity of his sentence raises a legality of sentencing
claim since he is challenging the trial court’s
authority in imposing the sentence. See
Commonwealth v. Lebo, 713 A.2d 115S (Pa.Super.
1998) (holding that an appellant’s contention that a
$5,000 fine was an unconstitutional forfeiture was a
legality of sentencing claim); Commonwealth v.

O’Neil, 393 Pa.Super. 111, 573 A.2d 1112 (Pa.Super.
1990) (finding that a legality of sentencing claim
existed where an appellant alleged that, because he
was HIV positive, the trial court’s sentence of
imprisonment violated the Eighth Amendment).

In this case, it appears that the defendant does not contest
this Court’s authority to impose restitution. Instead, the
defendant’s challenge is to “the manner and method in
which restitution may be assessed.” While this challenge is
somewhat vague, the defendant has clearly not challenged
this Court’s authority to impose restitution in this case and
this Court interprets the defendant’s criticism to be directed
at the amount of the restitution. Based on this assessment of

the defendant’s challenge, it is the ruling of this Court that
the challenge is to the discretionary aspects of sentencing
and, such a challenge, is waived.

Assuming, arguendo, that the defendant did not waive
this claim of error, the substance of the claim is nevertheless
meritless. Title 18 Pa.C.S.A. 1106(a) specifically mandates
restitution for any crime where “the victim suffered person-
al injury directly resulting from the crime…” and provides
that “[t]he court shall order full restitution: (i) [r]egardless
of the current financial resources of the defendant, so as to
provide the victim with the fullest compensation for the
loss,” 18 Pa.C.S.A. 1106(c)(1)(i). See Commonwealth v. Rush,

909 A.2d 805 (Pa.Super. 2006); Commonwealth v. Colon, 708
A.2d 1279 (Pa.Super. 1998) (post-1995 amendments to 18
Pa.C.S.A. 1106 making full restitution mandatory make clear
that trial court no longer should consider defendant’s ability
to pay). Other considerations a sentencing court should
address are the amount of loss or damage caused by the
defendant and how such restitution should he paid.
Commonwealth v. Walker, 446 Pa.Super. 43, 62, 666 A.2d 301,
311 (1995). Moreover, the amount of restitution imposed in a
given case should be supported by the record and not be
speculative or excessive. Commonwealth v. Pappas, 845
A.2d 829, 842 (Pa.Super. 2004).

The trial record supports the restitution order imposed in
this case. The evidence at trial clearly demonstrated that the
defendant broke all of the windows of the victim’s automo-
bile. Without defense challenge or objection, this Court
admitted two separate estimates to repair the damage to the
automobile. This Court ordered the defendant to pay restitu-
tion in an amount equivalent to the lesser of the two esti-
mates. Finally, this Court provided the defendant with the
entire 18 months probation period to pay the restitution. The
restitution order was legal and the judgment of sentence
should he affirmed.

The defendant’s final challenge relates to the alleged
ineffective assistance of trial counsel relating to her trial
counsel’s presentation of an alibi defense without offering
any witnesses to support that alibi, and relating to trial coun-
sel’s failure to cross-examine the only alleged eyewitness to
the crime. This claim should be dismissed without prejudice
to allow the defendant to raise this claim on collateral
review. The standard for evaluating claims of legal ineffec-
tiveness on direct appeal is well known. In Commonwealth v.

Grant, 572 Pa. 48, 813 A.2d 726 (Pa. 2002), the Pennsylvania
Supreme Court stated that “as a general rule, a petitioner
should wait to raise claims of ineffective assistance of trial
counsel until collateral review.” Underlying this rule is the
Supreme Court’s observation that “time is necessary for a
petitioner to discover and fully develop claims related to
trial counsel ineffectiveness.” Thus, “the record may not be
sufficiently developed on direct appeal to permit adequate
review of ineffectiveness claims[.]” Because appellate
courts do not normally consider issues that were no raised
and developed in the court below, the Grant court reasoned
that “deferring review of trial counsel ineffectiveness claims
until the collateral review stage of the proceedings offers a
petitioner the best avenue to effect his Sixth Amendment
right to counsel.”

In Grant, however, the Supreme Court acknowledged that
under limited circumstances, the Court could create excep-
tions and review certain claims of ineffectiveness on direct
appeal. Grant, 813 A.2d at 738 n.14. In Commonwealth v.

Bomar, 573 Pa. 426, 826 A.2d 831, 853 (Pa. 2003), the
Pennsylvania Supreme Court held that the rule announced in
Grant did not apply where the trial court conducted an eviden-
tiary hearing and addressed the ineffectiveness claims in its
opinion. The Supreme Court later clarified this exception,
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stating that, for ineffectiveness issues to be addressed on
direct appeal, there must be a record developed that is “devot-
ed soley to the ineffectiveness claims.” Commonwealth v.

Davido, 582 Pa. 52, 868 A.2d 431, 441 n.16 (Pa. 2005).
In this case, defendant did not raise her claim of ineffec-

tiveness of trial counsel in a post-sentence motion and this
Court held no evidentiary hearing on the claim. Accordingly,
no record has been developed addressing this claim.
Accordingly, the appellate court should not address defen-
dant’s claim of ineffectiveness of trial counsel on the merits.
See Commonwealth v. Davis, 894 A.2d 151, 153) (Pa.Super.
2006). Therefore, this allegation of error should be dismissed
without prejudice to raise it on collateral review.

For the foregoing reasons, the judgment of sentence
should be affirmed.

BY THE COURT:
/s/Mariani, J.

Elmhurst Company, L.P. by Elmhurst
Corporation as Sole General Partner, the
City of Pittsburgh and the First Baptist

Church of Pittsburgh, Appellants v.
City of Pittsburgh Historic Review

Commission, Appellee, and Ira Weiss,
The Bristol, H. Lewis Lobdell,

Katherine Laffey Lobdell, Schenley Farms
Civic Association and Edward Kabala,

Intervenors
Scope of Review—Burden of Historic Review Commission

1. Where a full and complete record of the Historic
Review Commission’s proceedings exists, the scope of the
Court’s review is limited to determining whether the
Historic Review Commission’s findings are supported by
substantial evidence.

2. Before denying an application, the Historic Review
Commission must first establish on the record by specific
and substantial evidence, that a proposed building that is not
in violation of any zoning ordinances, would nevertheless
violate the guidelines and aims of the Historic Preservation
Ordinance.

(Meg L. Burkardt)

Joseph Leibowicz and Stephen Laidhold for Appellants.
George R. Specter and J. Russell McGregor for Appellee.
Michael Parrish and Dustin P. Monokian for The Bristol and
Ira Weiss, Intervenors.
H. Lewis Lobdell Pro se and for Katherine Laffy Lobdell,
Intervenors.
David Montgomery for Edward Kabala, Intervenor.

No. S.A. 06-001097. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
James, J., February 14, 2007—This appeal arises from the

decision of the City of Pittsburgh Historic Review
Commission (“HRC”) dealing with the proposed develop-
ment of 4420 Bayard Street, in the 4th Ward of the City of
Pittsburgh, Allegheny County, Pennsylvania. On April 19,

2006, the Appellant, Elmhurst Company, L.P. by Elmhurst
Corporation (“Elmhurst”) applied for a Certificate of
Appropriateness to develop a 140,000 square foot, 10-story
hospital and medical office building within the Oakland
Civic Center Historic District (“Oakland Historic District”).
The building would be known as Schenley Place and would
occupy what is now a surface parking lot owned by The First
Baptist Church of Pittsburgh (“First Baptist”). The proposed
building site borders the Schenley Farms National Registry
Historical District (“Schenley Farms District”). The site is
also adjacent to Ruskin Hall, owned by the University of
Pittsburgh. The HRC conducted hearings on May 3, 2006,
June 14, 2006 and July 12, 2006. They denied the
Application, imposing a height limit lower than the roofline
of First Baptist and a setback equal to that of Ruskin Hall.
The HRC cited the height of the proposed building as the
reason for the denial. The HRC failed to create a record of
the testimony and the exhibits. On August 9, 2006, Elmhurst
and the City of Pittsburgh appealed that decision at SA 06-
000795. This Court reversed and remanded the matter to the
HRC to hold public hearings on the record. During a hearing
on September 25, 2006, Elmhurst withdrew its original 10-
story design and presented two alternative designs, Scheme
A and Scheme B. Scheme A reduced the building height to
eight stories with a setback of ten feet from Ruskin Avenue.
Scheme B was a six-story design without a residential set-
back. During the hearing, Elmhurst withdrew Scheme B. On
October 20, 2006, the HRC denied Elmhurst’s Application. It
is from that decision that the Appellants appeal.

Appeals from HRC decisions are governed by the Local
Agency Law, 2 Pa.C.S.A. §751. et seq. Where, as in this case,
a full and complete record of the proceedings exists, the
scope of the Court’s review is limited to determining
whether the HRC’s findings are supported by substantial
evidence. Id. §754(b). The Court “must affirm the local
agency unless it is determined that constitutional rights
were violated, that an error of law was committed, that the
procedure before the agency was contrary to statute or that
necessary findings of fact were unsupported by substantial
evidence.” Public Advocate v. Philadelphia Gas

Commission, 674 A.2d 1056, 1060 (Pa.Cmwlth. 1996).
According to the Design Guidelines for the Oakland

Historic District when considering an Application for a
Certificate of Appropriateness, the HRC’s general aim “is to
encourage the visual compatibility of new construction with
the character and quality of the nineteenth and early twenti-
eth-century buildings that give the district and the adjoining
Schenley Farms Historic District their historic architectural
significance and visual character.” (RR at 370). The HRC
follows the City of Pittsburgh’s Historic Preservation
Ordinance, Pittsburgh Code, Section 1101. It includes the
following Declaration of Policy:

(b) Declaration of Policy. The purpose of this
Chapter is to promote the economic and general
welfare of the people of the City of Pittsburgh; to
ensure orderly and efficient growth and develop-
ment of the City of Pittsburgh; to preserve and
restore the qualities of the City of Pittsburgh relat-
ing to its history, culture, and traditions; to pre-
serve and restore harmonious outward appearance
of structures which attract tourists and residents to
the City of Pittsburgh; and to afford the City includ-
ing interested persons, historical societies, or
organizations, the opportunity to acquire or
arrange for the preservation of designated districts
or structures.

Pittsburgh Code §1101(b).



page 154 volume 155  no.  12Supplement to The Lawyers Journal

The HRC takes the following criteria into consideration:

The extent to which the proposal will promote the
general welfare of the City and all of its citizens;

The extent to which the proposal will preserve or
protect the historic architectural nature of the
defined district, structure or site;

Exterior architectural features which are subject
to public view from a public street, way or place;

The general design and arrangement;

The texture, material and color;

The relation of the three proceeding factors to sim-
ilar features of buildings or structures in the imme-
diate surroundings; and

The appropriateness of the proposal when
reviewed in light of the guidelines adopted by the
HRC.

Section 1101.08.
The HRC rejected the proposed Schenley Place project

because of its height. In its written decision the HRC held
that it would approve an application and issue a Certificate
of Appropriateness if the height of the building was not taller
than the roofline of the Church and the setback of Ruskin
Hall. This limits the height to six stories instead of the eight
stories requested.

The Acting City Solicitor appeared before the HRC and
offered an opinion that height and setback were controlled
by the Zoning Ordinance and were not to be considered by
the HRC. Furthermore, the record shows that uniformity of
height is not a characteristic of the Oakland Historic
District. Numerous buildings even taller than the proposed
project are already present in the District.

Since the Zoning Ordinance does not restrict the height of
the buildings, the HRC cannot add such a restriction to the
enumerated criteria set forth in Section 1101.08. The HRC
itself split on this issue as evidenced by the three-three vote.

A thorough review of the Ordinance and the Design
Guidelines pertaining to the Oakland Civic Center Historic
District reveals no restriction of the height of new buildings.
The nearest mention of height is found in Section E3 of the
Guidelines:

E. New Construction

3. Scale, Massing, Rhythm and Siting:

The scale, massing, and rhythm of a new build-
ing and its individual elements (e.g. windows,
doors, roof and ornamentation) should be com-
patible with the forms found among the con-
tributing buildings in the district. In addition,
the Commission will review the spatial relation-
ship of a new building to the open spaces and
buildings around it. The ratio of wall surface to
openings, and the proportions and direction of
the door and window openings, should be con-
sistent with those of the contributing buildings.
Glass curtain walls and horizontal strip win-
dows along the principal facades should be
avoided, as well as large, flat wall surfaces
unbroken by openings, setbacks or moldings.

The decision of the HRC does not refer to scale, massing,
rhythm or siting. There is no reference to spatial relation-
ship of the proposed new building to the open spaces around
it. The HRC improperly used the height of the proposed proj-
ect as the sole reason for rejection. Although the height of

the building can be taken into account in determining
whether a building is visually compatible, a restriction on
height must be as a result of the new building’s relationship
to existing contributing buildings. The decision to limit the
height makes no reference to the Ordinance, Criteria or
Guidelines.

The height and setback of structures is specifically gov-
erned by the Zoning Code of the City of Pittsburgh. The Code
does not limit the height of buildings in the Oakland Historic
District. Limitations as to height are only permitted by the
Preservation Ordinance if such limitations are shown to
relate to the advancement and enforcement of the policy and
criteria of the Ordinance and the guidelines of the HRC.
There is nothing of record that relates this restriction to any
of the purposes of the HRC.

Since no other objections were made to the design of the
building and the restriction as to height is beyond the
authority of the HRC, the decision is reversed. The HRC is
ordered to issue a Certificate of Appropriateness for the
eight-story version of Schenley Place.

ORDER OF COURT
AND NOW, this 14th day of February, 2007, based upon

the foregoing Opinion, the HRC’s decision is reversed. The
HRC is directed to issue a Certificate of Appropriateness for
the eight-story version of Schenley Place.

BY THE COURT:
/s/James, J.

Major Mid-Atlantic Distributors, Inc.,
f/k/a Three Rivers Juice and

Soda Company, Inc. v.
Jones Soda Company, Inc., f/k/a Urban

Juice and Soda Company, Inc., and
A.J. Silverman & Company

Arbitration Clause Scope—Parties

1. In general, only parties to an arbitration agreement are
subject to arbitration; however, a nonparty, such as a third
party beneficiary, may fall within the scope of an arbitration
agreement if that is the parties’ intent.

2. Before a party to a lawsuit can be ordered to arbitrate
and thus be deprived of a day in Court, there must be an
express, unequivocal agreement to that effect.

(Meg L. Burkardt)

Gerard J. Cipriani for Plaintiff.
Bethann R. Lloyd and Leo G. Daly for Jones Soda Company, Inc.
Bruce C. Fox for Defendant A.J. Silberman.

GD No. 2006-013708. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
Strassburger, J., February 21, 2007—Plaintiff Major Mid-

Atlantic Distributors has sued Defendants Jones Soda
Company, Inc. (“Jones Soda”) and A.J. Silberman &
Company (“Silberman”). The initial complaint contained
numerous counts including breach of contract, referencing
both a Letter Agreement of September 25, 1998, and a Final
Distribution Agreement of December 18, 2000. Both
Defendants filed preliminary objections to venue based on
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forum selection and arbitration clauses contained in the con-
tract. On September 7, 2006, Plaintiff filed an amended com-
plaint eliminating the contract counts against Jones Soda
and instead adding counts of “Implied Contract – Promissory
Estoppel” and “Implied Contract – Unjust Enrichment/
Quantum Meruit,” along with assorted other counts. As to
Silberman, the complaint alleged “Contract” and various
other counts. Although the amended complaint contains 241
paragraphs, it can be distilled into a contention that Plaintiff
was a distributor for Jones Soda and Silberman was a sub-
distributor. The Defendants eliminated Plaintiff, squeezing
out the middleman.

On September 28, 2007 and October 2, 2007, both
Defendants again filed preliminary objections to venue
based on forum selection and arbitration clauses. The par-
ties briefed the issues and after argument, this court issued
an order overruling Defendants’ preliminary objections to
venue. Both Defendants filed timely notices of appeal from
that order.1

Defendants have insisted, in essence, that you cannot
make a cat a dog by calling it one. In other words,
Defendants say that Plaintiff has shown what this case is
really about by suing on the alleged contracts in the original
complaint, and have changed this from contract to implied
contract only to avoid the clauses requiring arbitration in the
state of Washington.

While the parties devote considerable energy in their
briefs to the cat-dog issue, its resolution was unnecessary to
the order appealed from.

Silberman’s preliminary objections were easily resolved.
Even if there were a valid contract between Plaintiff and
Jones Soda, Silberman is not a party to such contract and
therefore is not bound by any forum selection or arbitration
clause. Although on rare occasions a nonparty to a contract
has been held subject to an arbitration clause, that is not the
case here.

“In general, only parties to an arbitration agreement are
subject to arbitration. However, a nonparty, such as a third-
party beneficiary may fall within the scope of an arbitration
agreement if that is the parties’ intent.” Smay v. E.R.

Stuebner, Inc., 864 A.2d 1266, 1271 (Pa.Super. 2004).
Silberman can hardly make the argument that it is a third-
party beneficiary to any contract between Plaintiff and
Jones Soda. Instead, Silberman asserts that because the
claims against Silberman arise out of the relationship
between Plaintiff and Jones Soda, any dispute with
Silberman is also governed by that contract.

The holding in Smay applies where the claim of the third-
party beneficiary is indistinguishable from the claim of the
contracting party and “the claims necessarily must endure
or fail together.” Smay, 864 A.2d at 1272. While the
Plaintiff ’s claims against Silberman are no doubt similar to
the claims against Jones Soda, the claims are certainly dis-
tinguishable and factually separate. Therefore, Plaintiff
should not be compelled to arbitration in Washington for its
claims against Silberman. Moreover, even if the arbitration
clause were imported into the claim against Silberman, it
would not apply for the same reason it does not apply to
Jones Soda.

Regarding Jones Soda, this case presents what the late
Judge Becker referred to as “the anomalous situation where a
party suing on a contract containing an arbitration clause
resists arbitration, and the defendant, who denies the existence
of the contract, moves to compel it.” Sandvik AB v. Advent

International Corp., 220 F.3d 99, 100 (3d Cir. 2000). I am in full
agreement with the law as set forth in Sandvik. Quoting from
an earlier Third Circuit opinion, the Court stated

Before a party to a lawsuit can be ordered to arbi-
trate and thus be deprived of a day in court, there
should be an express, unequivocal agreement to
that effect. If there is doubt as to whether such an
agreement exists, the matter, upon a proper and
timely demand, should be submitted to a jury. Only
when there is no genuine issue of fact concerning
the formation of the agreement should the court
decide as a matter of law that the parties did or did
not enter into such an agreement.

Par-Knit Mills, Inc. v. Stockbridae Fabrics Co., Ltd., 636 F.2d
51, 54 (3d Cir. 1980). Since Jones Soda is unwilling to con-
cede there is a valid contract, then a forum selection/arbitra-
tion clause found therein cannot be applied.

This court’s order of December 28, 2006, should be
affirmed.

February 21, 2007

1 Although the order does not put Defendants out of court,
this interlocutory order is appealable by virtue of 42
Pa.C.S.A. §7320(a)(1), permitting appeals from orders deny-
ing applications to compel arbitration. Obviously, I must fol-
low the law. However, were I writing on a clean slate, this
interlocutory appeal would not be countenanced. I fully
agree with the statements of Mr. Justice O’Brien almost forty
years ago.

While I reluctantly concur in the majority’s refusal
to quash, I would not do so were the language of the
statute susceptible of any other meaning. The
bifurcated appeal foisted upon the courts can only
be termed a judicial Hydra. Would that a Hercules
could appear in the legislature to slay this monster.

Hession Condemnation Case, 430 Pa. 273, 242 A.2d 432, 443
(1968) (in dissent).

[T]he proper functioning of our judicial system
requires that appeals lie only from final judgments,
orders, or decrees, except in certain limited situa-
tions. It is more important to prevent the chaos
inherent in bifurcated, trifurcated, and multifur-
cated appeals than it is to correct each mistake of a
trial court the moment it occurs.

Calabrese v. Collier Twp. Mun. Auth., 432 Pa. 360, 248 A.2d
236, 238 (1968) (in dissent).
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J U R Y  V E R D I C T S
Rita Griffin v. UPMC Braddock Hospital

Court: Common Pleas
Case Number: GD 04-016870
Jury Verdict: For Plaintiff in the amount of $2,277,131.00
Date of Verdict: 11/17/06
Judge: O’Brien
Pltf ’s Atty: David T. Donnelly
Def’s Atty: Anthony J. Williott, S. Manoj Jegasothy
Type of Case: Medical Malpractice
Experts: Plaintiff(s): James L. Kenkel, Ph.D.;

Kevin P. Speer, M.D., (Raleigh, N.C.);
Lori Klingman, R.N.
Defendant(s): Mary Jane Martin-Smith,
RN, MA, BSN; Mark E. Baratz, M.D.;
James S. Fellin, CPA, CFE

Remarks: Plaintiff presented to Defendant UPMC Braddock
Hospital Center’s Emergency Room, with complaints of
intermittent abdominal pain, nausea, vomiting, and diar-
rhea. Plaintiff underwent an exploratory laparotomy after
which she became confused, agitated and “noncompliant to
commands.” Eventually she began reporting shoulder and
arm pain, and was found to have a right shoulder
fracture/dislocation, which was thereafter treated surgically.
Plaintiff alleged the hospital acted negligently not only in not
determining the cause of Plaintiff ’s agitation and in not ade-
quately reporting her behavior to her doctors but also in
injuring her shoulder in the first place, then covering up the
injury. Defendant contended the care provided to Plaintiff
was within the standard of care and maintained the injury
occurred when Plaintiff suffered a seizure. The jury found
for Plaintiff and awarded her $2,277,131.00. Delay damages
were then awarded by the Court.

Michelle L. Opalenik and Michael Opalenik, her husband v.
Westmoreland Obstetrics & Gynecology, Inc.,
Roy R. Clark, M.D., Todd Lemmon, M.D., and

Westmoreland Regional Hospital

Court: Common Pleas
Case Number: GD 02-003014
Jury Verdict: For Defendants
Date of Verdict: 11/20/06
Judge: Scanlon, Jr.
Pltf ’s Atty: John A. Caputo
Def’s Atty: Thomas B. Anderson, Linton L. Moyer

(Westmoreland Regional Hospital),
M. Brian O’Connor (for Todd Lemmon, M.D.)
James A. Wood (for Roy R. Clark, M.D.)

Type of Case: Medical Malpractice
Experts: Plaintiff(s): Clinton C. Cook III, M.D.

(Mountain Home, AR); Donal Kirwan,
SPHR; Mary Beth Krafty, M.D., Star
Junction, PA; William J. Snape, Jr., M.D.
(San Francisco, CA); Joel K. Greenson,
M.D. (University of Michigan); Bryan R.
Kurtz, M.D., (Columbia, TN); Arnold Wald,
M.D. (University of Wisconsin)
Defendant(s): Mario Plaza-Ponte, M.D.;
James P. Celebrezze, Jr.; Robert Goldfarb,
M.D. (Farmington Hills, MI); Michael H.
McCafferty, M.D. (Louisville, KY) (for
Clark); E.A. Scioscia, M.D.; James J.
Baran, M.D.; Bart Friedman, M.D. (for

Lemmon); John M. Fisch, M.D. (for
Westmoreland Regional Hospital)

Remarks: Plaintiff-wife underwent a laparoscopy by
Defendant Clark at Westmoreland Hospital in September
2000 due to persistent pelvic pain. Plaintiffs allege
Defendant should have been assisted in the surgery, and/or
he should have operated using open surgery rather than
laparoscopy, and that Defendant’s failure to follow proper
procedure caused him to perforate two sections of Plaintiff-
wife’s bowel. Plaintiff began experiencing abdominal pain,
fever, and difficulty breathing within a few days of her
release from the hospital. Plaintiffs allege that Defendants
were negligent in not conducting a pelvic exam to rule out
abdominal injury until approximately two weeks later, at
which time her bowel was resected and a colostomy
installed. Plaintiff alleged continued gastrointestinal prob-
lems requiring several surgeries, and claimed she was
unable to work as a consequence of the Defendants’ negli-
gence. Plaintiffs sought damages for past and future medical
expenses and past and future lost earnings, in addition to
pain and suffering. Defendants maintained they acted with-
in the relevant standard of care. The jury found in favor of
the Defendants.

Anthony Nee and Judi Nee v.
Richard Pantalone, M.D. and General Surgical Associates

Court: Common Pleas
Case Number: GD 01-021137
Jury Verdict: For Plaintiffs in the amount of

$7,812,000.00
Date of Verdict: 5/4/07
Judge: O’Brien
Pltf ’s Atty: David J. Watson
Def’s Atty: Robert Murdoch
Type of Case: Medical Malpractice
Experts: Plaintiff(s): Donald DeSantis, MD;

Milton Klein, D.O.
Defendant(s): Paul Collier, M.D.

Remarks: Husband Plaintiff underwent surgery to bypass an
aneurysm in an artery behind his knee. Post-operatively the
bypass graft became occluded, a surgical emergency requir-
ing restoration of blood flow to the lower leg within 4 to 6
hours to avoid ischemic injury. Plaintiff ’s repair surgery was
performed beyond the time window necessary to avoid
injury and he suffered nerve damage that resulted in a per-
manent, disabling “drop foot.”

Patricia Coffey-Fazio v. Bernard Hensch

Court: Common Pleas
Case Number: GD 04-013571
Jury Verdict: For Plaintiff in the amount of $30,000.00

reduced to $19,500.00 based on Plaintiff ’s
contributory negligence.

Date of Verdict: 11/30/06
Judge: O’Brien
Pltf ’s Atty: Robert E. Mielnicki
Def’s Atty: Bruce Rende
Type of Case: Premises Liability
Experts: Plaintiff(s): Robert Liss, M.D., Pittsburgh,

PA; Robert Durning, M.D., Pittsburgh, PA
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Remarks: Plaintiff was injured when the ceiling of the apart-
ment she rented from Defendant collapsed on her, causing a
head injury and headaches, facial scarring, neck, hip, back
and other pain. The jury found for the Plaintiff in the amount
of $30,000.00 but found Plaintiff 35% negligent, and the ver-
dict was reduced to $19,500.00. Plaintiff was then awarded
delay damages of $2,065.40 and the verdict was molded by
the Court to $21,565.40.

Vivian Onorato v. Elaine Jewart & Co., Inc.,
t/d/b/a Jewart’s Gymnastics v. Horn Bros., Inc.

Court: Common Pleas
Case Number: GD 04-002653
Jury Verdict: For Plaintiff in the amount of $75,000.00

(Percentage of liability with multiple
Defendants):
Jewart (Original Defendant): 85%;
Horn Bros. (Additional Defendant): 15%

Date of Verdict: 9/15/06
Judge: O’Reilly
Pltf ’s Atty: Craig E. Frischman
Def’s Atty: Richard L. Rosenzweig (for Jewart);

Donald J. McCormick (Horn Bros., Inc.)
Type of Case: Premises Liability
Experts: Plaintiff(s): Henry W. A. Hanson, IV, AIA,

ASLA; Richard T. Hughes, PE; Mark
Rodosky, M.D., Gary S. Gruen, M.D.
Defendant(s): James Cannon, Hampton
Township Building Inspector

Remarks: On June 29, 2002, Plaintiff sustained an injury
when she fell in Defendant Jewart’s gymnastics studio, while
accompanying her granddaughter to a birthday party.
Visitors to the studio were allegedly required to step down
from the parking lot onto a concrete landing outside the
entrance to the studio, and then up a 2 3/8 inch high thresh-
old. Plaintiff alleged that the uneven and varying heights of
the concrete landing and the inside floor of the studio creat-
ed a hazardous condition and caused Plaintiff to fall, sustain-
ing injuries to her nose, right rotator cuff and right leg.
Defendant Jewart joined Horn Brothers, the designer of the
entryway as additional defendants.

Ellie Schaeffer v. The Finish Line, Inc.

Court: Common Pleas
Case Number: GD 02-021985
Jury Verdict: For Plaintiff in the amount of $4,000.00

(verdict molded to $2,040.00 due to con-
tributory negligence)

Date of Verdict: 1/24/07
Judge: O’Reilly
Pltf ’s Atty: Gerard J. Martillotti; Stephanie A. Gahagan
Def’s Atty: Daniel L. Rivetti; Bruce E. Rende
Type of Case: Premises Liability
Remarks: While a business invitee in Defendant’s store,
Plaintiff alleged she sustained an ankle injury and low back
injury when she tripped over a foot-measuring device left in
the walkway. Plaintiff filed this lawsuit alleging she suffered
injuries which caused a wage loss in excess of $13,000.00.
Defendant contended there was no evidence of Defendant’s
actual or constructive notice of the item left on the floor, and
if there had been evidence of notice, the condition nonethe-
less was open and obvious. The jury awarded Plaintiff
$4,000.00 but due to the jury’s finding of contributory negli-
gence, the award was molded to $2,040.00 by the Court.

Mary Anne McGuire & Thomas J. McGuire, her husband v.
Perry L. Sigesmund and Matthew J. Murphy

Court: Common Pleas
Case Number: GD 03-019701
Jury Verdict: For Defendant Sigesmund

(Percentage of liability with multiple
Defendants): 100% Defendant Murphy

Date of Verdict: 1/25/07
Judge: Wecht
Pltf ’s Atty: Stewart C. Crawford; William F. Goodrich
Def’s Atty: Guy E. Blass; Stephen J. Summers
Type of Case: Motor Vehicle
Experts: Plaintiff(s): Margaret E. Reidy, M.D.;

Robert Buckmire, M.D.
Remarks: Defendant Murphy attempted to make a left turn
across traffic. His vehicle collided with the vehicle operated
by Defendant Sigesmund. The Murphy vehicle then struck the
vehicle operated by Plaintiff-wife. Plaintiffs alleged Plaintiff-
wife suffered a permanent injury that prevents her from swal-
lowing solid food. Plaintiff-wife also alleged she suffered neck
and shoulder pain and past lost wages due to the accident
injuries. Defendant Sigesmund maintained the collision
occurred due to Defendant Murphy’s negligence. A default
judgment was entered against Defendant Murphy prior to
trial. The jury found Defendant Sigesmund was not negligent
and awarded zero damages against Defendant Murphy.

Marylou Virgili Peterson, Irene Virgili
and Joshua Peterson v.

Monica Engle

Court: Common Pleas
Case Number: GD 04-009091
Jury Verdict: For Defendant
Date of Verdict: 9/26/06
Judge: Lazzara
Pltf ’s Atty: Daniel B. Hargrove, Jeffrey L. Pollock
Def’s Atty: Patrick M. Connelly, Stephen J. Summers
Type of Case: Motor Vehicle
Remarks: Plaintiffs alleged that Defendant Grabenstein was
driving the vehicle of Defendant Engle, with Engle’s knowl-
edge and consent, while Grabenstein was under the influence
of alcohol. Grabenstein struck the vehicle in which the
Plaintiffs were riding, injuring the Plaintiffs. Defendant Engle
denied entrusting her vehicle to Grabenstein while he was
under the influence. Grabenstein was dismissed from the case
prior to trial because he was not served with original process.
The jury found that Defendant Engle was not negligent.

Edward J. Hegarty v. Jennifer N. Cimino v.
Roberta Ruth Dimango, Daniel Joseph Havel,

Rex Yang Lam and Derrick Lane, additional defendants

Court: Common Pleas
Case Number: GD 04-015849
Jury Verdict: For Plaintiff in the amount of $16,613.43.
Date of Verdict: 11/21/06
Judge: Horgos
Pltf ’s Atty: Sanford P. Gross
Def’s Atty: Laura R. Signorelli (Original Defendant),

Jeffrey Cohen, Thomas Frampton,
Jeffrey A. Ramaley, Joseph A. Hudock, Jr.
(Additional Defendants)

Type of Case: Motor Vehicle
Experts: Plaintiff(s): Ravi Kant, M.D.

Defendant(s): John B. Talbott, M.D. (for
Cimino); Robert L. Waltrip, M.D. (for Lane)
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Remarks: Plaintiff was rear-ended on Interstate 279 by
Defendant Jennifer Cimino, in a chain-reaction collision
involving a total of six vehicles. Defendant joined other driv-
ers of vehicles in the collision as additional defendants.
Default judgment was entered against Defendant Cimino as
to the issue of liability, for failure to answer the complaint.
The Jury awarded Plaintiff $11,613.43 for property damage
and $5,000 for pain and suffering. The jury further found
that two of the four additional defendants were also negli-
gent, and that their negligence contributed to the accident
but the Court molded the verdict as to additional defendants
to zero damages.

Luke Sheppard v.
Joseph Kastory, Elizabeth Kastory

and Mack Kastory

Court: Common Pleas
Case Number: GD 03-001663
Jury Verdict: For Plaintiff in the amount of $5,000.00
Date of Verdict: 3/13/07
Judge: Horgos
Pltf ’s Atty: Cynthia M. Porta-Clark
Def’s Atty: John F. Deasy
Type of Case: Motor Vehicle
Remarks: Plaintiff stopped his vehicle and while attempting
to make a left turn, he was rear-ended by Defendant Joseph
Kastory. Plaintiff alleged the impact caused him to sustain
injuries including disc bulges in the cervical spine requiring
physical therapy and resulting in medical specials of
$4,000.00 and wage loss of $10,000.00. Defendant did not dis-
pute Plaintiff ’s allegations of negligence but maintained that
the bulges in the cervical spine were minor, pre-existing
degenerative changes. The jury found for Plaintiff awarding
$5,000.00 for pain and suffering.

Dale E. Jackman and Constance M. Jackman, his wife v.
Metropolitan Life Insurance Co.

and Daniel Weimer

Court: Common Pleas
Case Number: GD 94-005687
Jury Verdict: For Defendants
Date of Verdict: 9/7/06
Judge: O’Brien
Pltf ’s Atty: Kenneth R. Behrend
Def’s Atty: William M. Wycoff; B. John Pendleton, Jr.
Type of Case: Contracts
Remarks: Plaintiffs alleged that Defendant MetLife agent
Weimer told Plaintiffs that he could provide them with a
retirement plan that would provide them with income, and
“bonus” life insurance in the amount of $50,000 if they paid
$25 per month and surrendered the cash value of their exist-
ing insurance policies. Relying on these representations,
Plaintiffs purchased universal life insurance policies.
Several years later, after seeing a television commercial
regarding misleading sales techniques employed by
Defendant MetLife and its agents, the Plaintiffs filed suit,
alleging common law fraud and deceit, negligence, and vio-
lations of the the Unfair Trade Practices and Consumer
Protection Law. The Jury found that, although the
Defendants made misrepresentations in connection with the
sale of the policies, the Plaintiffs had not proven, by clear
and convincing evidence, that those misrepresentations
were fraudulent.

Karalynda Tisdale and Charles Tisdale, her husband v.
Antonio R. Charneco, Richard W. Emmert, D.D.S.,

t/d/b/a Emmert Dental Associates, Emmert Dental, Inc.,
t/d/b/a Emmert Dental Associates,

and Phyllis C. Lee, D.M.D.

Court: Common Pleas
Case Number: GD 03-022781
Jury Verdict: For Defendants
Date of Verdict: 11/27/06
Judge: Friedman
Pltf ’s Atty: Bruce S. Gelman
Def’s Atty: Daniel P. Carroll, Lauren R. Ames (for

Charneco); Peter J. Taylor, Paul J. Walsh
III, Pamela V. Collis (for Emmert);
David M. Chmiel (for Lee)

Type of Case: Dental Malpractice
Experts: Plaintiff(s): S. Robert Davidoff, D.M.D.,

(Boca Raton, FL);  Katalin J. Ketzan,
D.M.D., Mark Ochs, D.M.D.
Defendant(s): Edwin Silverman, D.M.D.,
David Donatelli, D.D.S. (for Charneco)

Remarks: Plaintiff-wife alleged that, in 2001, she sought
advice from the Defendants as to whether she could obtain a
permanent replacement for a partial bridge she had been
using since 1998, and, based on information from Defendant
Charneco, elected to have dental implants. Plaintiff alleged
that she was misinformed by Defendant Charneco about the
process and about his expertise. Additionally, Plaintiff
alleged that she was subjected to multiple surgeries and the
removal of at least twenty teeth to prepare her jaw for instal-
lation of the implants, that Defendant Charneco installed
temporary appliances, rather than the permanent implants
Plaintiff was led to expect, and that neither the original tem-
porary appliance or its replacement fit properly, causing her
severe pain and injury to her gums. When Defendant
Charneco left the practice and Plaintiff ’s case was taken
over by Defendant Lee, she alleged she was subjected to
additional substandard treatment to correct the work done
by Defendant Charneco. Defendants contended the treat-
ment provided to Plaintiff-wife at all times fell within the
standard of care.

James Baker and Mary Baker, his wife v.
Pennsylvania American Water Co.

Court: Common Pleas
Case Number: GD 00-022223
Jury Verdict: For Plaintiffs in the amount of $75,000.00.
Date of Verdict: 11/30/06
Judge: Manning
Pltf ’s Atty: Steven W. Zoffer
Def’s Atty: Joseph S. Weimer
Type of Case: Trespass
Experts: Plaintiff(s): Harold P. McCutcheon, P.E.

Defendant(s): Richard A. Bragg, Ph.D., P.E.
Remarks: Plaintiffs owned real estate on Route 51 which
was leased by Eckerd Drugs. In 1998, a water line owned and
operated by Defendant, which ran directly uphill from
Plaintiffs’ property, ruptured and discharged water into
Plaintiffs’ property. Plaintiffs were in the process of excavat-
ing the lot for construction of an Eckerd store, and alleged
that the rupture caused erosion of the slope into their prop-
erty. Defendant claimed that the costs the Plaintiffs were
seeking to recover were the result of preexisting conditions
of the cliff behind the Plaintiffs’ property and of rainwater
runoff unrelated to the waterline break. The jury found for
the Plaintiffs and awarded Plaintiffs $75,000.00.
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Deborah Elbert and Howard Elbert v.
Aaron Will and Tara Elbert

Custody—Grandparents Visitation Limited

1. After parents separated, Mother, child and maternal
grandparents shared a home for approximately two years.
Mother then moved to fiancé’s home and within months
mother terminated relationship with grandparents.
Grandparents initiated an Emergency Petition for Special
Relief. An interim order of three hours of custody per month
was entered. After hearing and on exceptions to Hearing
Officer’s determination that grandparents should have no
custody time, trial court entered order of limited contact.

2. Trial Court held that child’s best interest was served
pursuant to 23 Pa.C.S.A. §5312(a) and 23 Pa.C.S.A. §5313,
which requires balancing of child’s right to “un-interfered
parent-child relationship” against preservation of strong
grandparent/grandchild relationship, by granting grandpar-
ents four hours of monthly custody and three consecutive
overnights each summer.

3. Record evidence established that maternal grandpar-
ents interfered with parent-child relationship unless the
periods of custody were of limited duration. Grandparents’
interference included telling child Mother was a bad moth-
er; not honoring bedtime and other routines; undermining
relationship between Mother and Father with child, calling
Father a “loser.” Evidence indicated that child experienced
stress while with the grandparents and difficulty in custody
exchanges. Evidence of positive changes since grandparent
time had been limited was introduced. The child’s routine
with parents normalized and her relationship with her
Father improved.

4. Over Mother’s objections, the trial court held that four
hours of monthly custody was not an abuse of discretion,
where interim order of three hours had provided significant
improvement and the three overnights would allow child to
maintain strong bond and preclude grandparents’ ability to
interfere with parent-child relationship.

(Hilary A. Spatz)

Margie Hammer for Plaintiffs.
Elisabeth Bennington for Tara Elbert.
Aaron Will, Pro Se

No. FD 03-003363. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Family Division.
Hertzberg, J., January 23, 2007.

J.G. v. D.K.
Custody—In loco parentis

1. J.G. and D.K. are former lesbian partners who met in
1994, began cohabitating in 1995, had a religious marriage
ceremony in 1998, and arranged for the birth of a child in
1999. D.K. was the birth mother and a cousin of J.G. was a
sperm donor, so as to facilitate a genetic link to J.G. The par-
ties were then married in a civil union in Vermont in 2002.
They planned to have J.G. adopt the child. This plan was not
completed due to the parties’ relocation from Vermont to

Pennsylvania. D.K. was a stay-at-home parent while J.G. was
the primary breadwinner for the family. The couple termi-
nated their relationship in 2002, with D.K. moving temporar-
ily to Florida.

2. The parties entered into a written agreement providing
for shared legal custody and stating that during the school
year, the child would reside in Florida with D.K. and during
the summer months she would reside in Pennsylvania with
J.G. This agreement was followed for approximately six to
seven weeks, until D.K. came to Pennsylvania to visit the
child, packed all of the child’s belongings and, without notice
to J.G., took the child to Florida. J.G. enjoyed partial custody
from that time through April of 2004 when D.K. became
involved with another woman and began her attempt to
exclude J.G. from having time with the child. In December
of 2004, an order was entered in the Court of Common Pleas
of Allegheny County providing for partial custody for J.G. A
three day trial was then held at which time D.K. sought sole
custody of the child and J.G. requested primary custody or
at least significant partial custody. Significant partial cus-
tody was granted to J.G. following this trial.

3. The trial court, sua sponte, requested that D.K.’s
appeal be quashed as a result of D.K. alleging thirty six
errors, this not being a concise statement of matters com-
plained of on appeal. Reliance was placed upon the position
held by the Superior Court that when ten or twelve assign-
ments of error are raised, a presumption arises that there is
no basis to any of them.

4. J.G. was seen to have in loco parentis standing, having
placed herself in a position of being a lawful parent and hav-
ing assumed obligations in the parent-child relationship. She
did not do so in defiance of D.K.’s wishes and once this sta-
tus was achieved, it could not be lost. J.G. was seen as a
devoted parent, with the child viewing her as a parent figure.
The fact that there was a genetic link to J.G. further evi-
denced the parties’ former intention to have both women be
considered as mother to this child.

5. The trial court determined that it served the child’s
best interest to continue to have J.G. involved as a parent fig-
ure. Being the birth mother, D.K. had the prima facie right
to custody with J.G. being required to show by clear and con-
vincing evidence that it was in the child’s best interest for
her to continue to have custody rights. She did not need to
show that D.K. was unfit in order to establish her position.
The trial court determined that there was a loving relation-
ship and a strong bond between the child and J.G. and that
the child viewed J.G. as a mother. J.G. provided the child
with a healthy parent relationship and exposed the child to
different experiences than did D.K., providing the child with
a well-rounded upbringing. It was seen to be a potential
harm to the child if this relationship were to end. J.G. also
provided an excellent role model to the child for handling
stress and conflict. J.G. was seen to be more credible than
was D.K. who was seen to have engaged in parental alien-
ation and who needed to be coached by her attorney in order
to answer questions at trial.

6. Testimony from a psychologist hired by D.K. was seen
to be unreliable and biased as the psychologist only saw D.K.
and did not include J.G. in any of the sessions. The child was

C A P S U L E  S U M M A R I E S
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viewed as attempting to please the parent who arranged the
therapy, thus rendering any testimony of said therapist to be
unreliable. The therapist was viewed to be a negative influ-
ence in the custody arena and, therefore, the trial court
ordered that her treatment of the child be terminated and
that a neutral therapist be obtained to treat the child.

7. The trial court considered awarding primary custody
of the child to J.G., but due to the strong bond between D.K.
and the child, and due to the high legal burden placed on
J.G., primary custody of the child remained with D.K. Legal
custody was to be shared, but not equal, with both parents
having access to all information concerning the child, but in
the event of a conflict regarding decisions, D.K.’s decision
would control. J.G. was granted alternate weekends from
Friday after school through Monday morning at school to
avoid contact between the parties. D.K. and her partner
were ordered not to be present for said transfers. The sum-
mer was to be shared equally and a holiday schedule was put
in place. The request by D.K. for a stay pending appeal was
denied.

(Christine Gale)

J.G., Pro Se

Lisa M. Vari for D.K.
No. FD 04-009555-009. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Family Division.
Lazzara, J., February 9, 2007.

Edward Gray v.
Grace Gray

Divorce—Equitable Distribution & Alimony—Limited

Alimony to Wife and Distribution of Assets Skewed in Favor

of Husband

1. Parties were married for 10 years and their two minor
children resided with Husband. Husband is a self-employed
computer consultant, earning $120,000 annually. Wife is a
college graduate who left a $40,000/year job and was unem-
ployed at time of trial. Wife’s alcohol use during the mar-
riage resulted in several hospitalizations and economic diffi-
culties for the family.

2. Court determined that 57% asset distribution award in
favor of Husband will effectuate economic justice and was
supported by many of the Divorce Code factors. Husband
was the sole support of the family, primary caregiver for the
children, manager of the household while assisting Wife with
her illness during the final years of marriage. Husband’s
earnings were responsible for acquisition of almost the
entire $226,000 marital estate. He also contributed equity
from his pre-marital home. Wife is capable of gainful
employment and there was no record evidence that she
would not be able to find employment. Wife has separate
assets and will receive a significant inheritance while
Husband had no comparable separate estate. (The Special
Master’s recommendation was that Husband receive 60% of
the marital estate.)

3. Wife was awarded limited alimony, the Court having
found that she had a substantial earning capacity based upon
her education and prior employment and that she was no
longer attending full day rehabilitation treatment. The
Special Master’s recommendation was given the “fullest con-
sideration” with regard to the credibility of witnesses, as the
Master had the opportunity to observe and assess the parties’

demeanor and behavior. The Master found Wife to be articu-
late, appropriate and well-educated during the proceedings.
Wife’s own expert, who was not aware of his patient’s alcohol
abuse until a year into therapy, testified that there was no
reason Wife should not be able to work The Court extended
the Master’s alimony award an additional 6 months to allow
Wife time for further treatment. The Court found that neither
Wife nor her expert were credible to the extent that their tes-
timony indicated Wife was not capable of self support.
Husband had paid Wife alimony pendente lite (voluntarily
and then by court order) since their 2002 separation.

(Hilary A. Spatz)

Edward Gray, Pro Se for Plaintiff.
Bruce S. Gelman for Defendant.
FD 02-008397 (006). In the Court of Common Pleas of
Allegheny County, Pennsylvania, Family Division.
Eaton, J., March 5, 2007.

Sherry Janet Christopher v.
Steve Bolar, III

Common Law Marriage—Amendment to 23 Pa.C.S.A. §1103

Abolishing Common Law Marriage Inapplicable—Common

Law Marriage Established

1. Wife met her burden and established by clear and con-
vincing evidence that the marriage contract existed.

2. The parties resided together for over ten years; filed
several tax returns as “married”; identified plaintiff as
“Wife” on deed and submitted verifications to union and
employer to secure spousal benefits.

3. Parties executed a notarized affidavit on January 16,
2002, acknowledging continued cohabitation since 1998
including the statement that they “considered themselves to
be a married couple.”

4. A Hearing Officer’s determinations regarding witness
credibility and conclusions of law based on those findings
are not to be disturbed absent abuse of discretion.

(Hilary A. Spatz)

Jason Greenwald for Plaintiff.
Thomas J. Dancison, Jr. for Defendant.
FD 03-1730 (006). In the Court of Common Pleas of
Allegheny County, Pennsylvania, Family Division.
Eaton, J., March 19, 2007.
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Coventry Park, LLC., v.
Zoning Hearing Board of Township of

Robinson, Pennsylvania and
Township of Robinson

Coventry Park, LLC., v.
Robinson Township Board of

Commissioners and Township of Robinson
Zoning Subdivision Variance—Ephemeral vs. Intermittent

Stream

1. The Board did not commit error in determining that a
stream should be labeled intermittent based on a report from
an environmental consultant.

2. The Board properly denied a variance where physical
circumstances do not make development impossible.

3. The requirement that the Board must describe the rea-
sons for denying a subdivision application is met where the
denial letter refers to the documents that served as a basis
for the denial.

(Mark C. Coulson)

Rochelle R. Koerbel for Appellant.
Robert M. Junker for Appellee.
Robert J. Garvin for Appelle and Intervenor.

No. S.A. 06-000958, S.A. 06-0011028, Consolidated at S.A. 06-
000958. In the Court of Common Pleas of Allegheny County,
Pennsylvania, Civil Division.

SUPPLEMENTAL OPINION
James, J., April 2, 2007—This supplemental Opinion is

being issued to clarify this Court’s Opinion and Order dated
March 5, 2007. On said date, this Court affirmed the decision
of the Zoning Hearing Board of the Township of Robinson.
The facts of this case were set on that date and do not change.

The Court adds that the Board of Commissioners
(“Commissioners”) did not commit an error of law or an
abuse of discretion in its denial of the Coventry Park subdi-
vision by violating Section 508(2) of the MPC. Section 508(2)
states the following:

When the application is not approved in terms as
filed the decision shall specify the defects found in
the application and describe the requirements
which have not been met and shall, in each case,
cite to the provisions of the statute or ordinance
relied upon.

§10508(2).
Appellant claims that the Township’s September 19, 2006

letter denying the Application fails to satisfy the require-
ments of Section 508(2) because the reasons for the denial
were neither attached to the letter nor incorporated by ref-
erence. However, this Court finds that the Township’s letter
complies. The denial letter states the following:

The purpose of this brief letter is to inform you that
on September 11, 2006, the Board of
Commissioners denied the Coventry Park LLC,
Carmen Tarquinio and Antionette Tarquinio
Subdivision application dated April 10, 2006 based
upon the Lennon, Smith, Souleret review letter
dated August 30, 2006 and the Zoning Hearing
Board denial decision at #9-06 for Coventry Park
LLC as recommended by the Planning
Commission.

(S.A. 06-1028, R. 14a)
The letter satisfies the requirements of Section 508(2)

and gives the Commissioners’ reasons for the denial of the
Application. Specifically, the letter mentions the Engineer’s
August 30, 2006 letter and the Zoning Board’s denial of Case
No. 9-06. Measuring the adequacy of decisions is explained
by Kassouf v. Township of Scott, 883 A.2d 463 (Pa. 2005). The
Supreme Court of Pennsylvania stated that the decision must
generate a record sufficient for a challenge. However, it is
not necessary to “cut-and-paste” conclusions that are based
upon an engineer’s report or other documentation. Id. at 472.
They explained, “[a] review of the incorporated document
should readily reveal whether the decision indeed satisfied
the substantive requirements of the statute.” Id. at 472.
Additionally, the Commonwealth Court explained “incorpo-
ration by reference” in Warwick Land Development v. Board

of Supervisors, 695 A.2d 914, 920 (Pa.Cmwlth. 1997). They
stated:

Where an application is denied, the test is not
whether the applicant had actual knowledge of
the particular defects in his plan, the require-
ments which have not been met and the specific
sections of the statute or ordinance relied upon
but whether this information is contained within
the four corners of the written document itself.
Id. at 920.

In this case, the Commissioners’ denial letter clearly ref-
erenced and incorporated the two documents that served as
a basis for the denial and satisfied the requirements of
Section 508(2).

ORDER OF COURT
AND NOW, this 2nd day of April, 2007, the decision of the
Zoning Hearing Board of Township of Robinson is

affirmed.

BY THE COURT:
/s/James, J.

OPINION
James, J., March 5, 2007—This appeal arises from the

decision of the Zoning Hearing Board of Robinson
Township (“Board”) dealing with a 42-acre parcel of prop-
erty located along Kleber Road in Robinson Township,
Pennsylvania, owned by Coventry Park, LLC.
(“Appellant”). The Property is located in the Township’s
R-2 Single Family Residential Zoning District. By way of
history, in August of 2004, Appellant submitted an
Application for Subdivision and Land Use Approval to
construct 64 homes on the Property. On December 27,
2004, Appellant applied for a variance to relocate a
stream on the Property under the provisions of Section
2003(A)(8) of Part 20A of the Township’s Zoning
Ordinance. On January 6, 2005, the Board conducted a
public hearing on the Appellant’s Application. Appellant
argued that a variance was not required because the
stream on the Property was neither intermittent nor
perennial and did not fall under the prohibition of Section
2003(A)(8). On February 23, 2005, the Board denied
Appellant’s Application for a variance. Appellant
appealed that decision. This Court reversed the Board’s
decision finding that the stream in question was ephemer-
al and not prohibited by the Ordinance. On June 5, 2006,
the Commonwealth Court vacated this Court’s Order and
remanded the matter to the Board, directing them to make
findings as to whether the stream was perennial or inter-
mittent under the Ordinance and whether Appellant is
entitled to a variance. A public hearing was held on
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August 23, 2006. The Board found that the stream is inter-
mittent and denied the Appellant’s variance request. It is
from that decision that the Appellant appeals.

Where the trial court takes no additional evidence, the
scope of its review is limited to determining whether the
Board committed an error of law, abused its discretion or
made findings not supported by substantial evidence. Mars

Area Residents v. Zoning Hearing Board, 529 A.2d 1198,
1199 (Pa.Cmwlth. 1987). Substantial evidence is such rele-
vant evidence as a reasonable mind might accept as ade-
quate to support a conclusion. Valley View Civic

Association v. Zoning Board of Adjustment, 462 A.2d 637
(Pa. 1983).

Section 2003(A)(8) of the Ordinance prohibits the cutting,
filling or disturbing of land and natural vegetation within 50
feet of the edge of a “perennial or intermittent stream.”
Types of streams are defined in the Code of Federal
Regulations.

Ephemeral stream means a stream which flows
only in direct response to precipitation in the
immediate watershed or in response to the melting
of a cover of snow and ice, and which has a channel
bottom that is always above the local water table.

Intermittent stream means –

(a) A stream or reach of a stream that drains a
watershed of at least one square mile, or

(b) A stream or reach of a stream that is below the
local water table for at least some part of the year,
and obtains its flow from both surface runoff and
ground water discharge.

Perennial stream means a stream or part of a
stream that flows continuously during all of the cal-
endar year as a result of ground-water discharge or
surface runoff. The term does not include intermit-
tent stream or ephemeral stream.

30 C.F.R. §701.5 (2005).
The Board did not commit an error of law or an abuse of

discretion in determining that the stream in question should
be labeled intermittent. The Board relied on the existing
record which included a December 2004 Wetland Mitigation
and Stream Relocation Report by Ecotune Environmental
Consultants. That Report described the Property as contain-
ing “approximately 1710 linear feet on an intermittent
unnamed tributary to Moon Run.” (R. 198a). This is the most
reliable evidence that was offered at the January 26, 2005
hearing and relied upon by the Board.

The Board properly denied Appellant’s request for a
dimensional variance from Section 2003(A)(8). The stan-
dards for granting a variance are set forth in Hertzberg v.

Zoning Board of Adjustment of the City of Pittsburgh, 721
A.2d 43 (Pa. 1998).

1. That there are unique physical conditions pecu-
liar to the property and that the unnecessary hard-
ship is due to those conditions;

2. That because of the physical conditions, there is
no possibility that the property can be developed in
strict conformity with the zoning ordinance and
that a variance is needed to enable reasonable use
of the property;

3. That the unnecessary hardship has not been cre-
ated by the applicant;

4. That the variance is not detrimental to the public
welfare; and

5. That the variance is the minimum variance that
will afford relief and is the least modification of the
regulation at issue.

Id. at 46-47.
The Board found that no unique physical circumstances

exist on the Property which make development in confor-
mance with the Ordinance impossible. Stephen Victor, the
land planner and developer of the Coventry Park Project,
testified that the land could be developed with the entrance
to the Plan in another location with a loop road design. This
alleged “hardship” is clearly self-imposed. Further, the only
evidence as to hardship is economic which cannot be consid-
ered. Upper Leacock Twp. v. Zoning Hearing Board, 393
A.2d 5 (Pa. 1978).

Based upon the foregoing, the Board correctly deter-
mined that the stream in question is intermittent and subse-
quently denied Coventry Park’s request for a variance.

ORDER OF COURT
AND NOW, this 5th day of March, 2007, the decision of

the Zoning Hearing Board of Township of Robinson is
affirmed.

BY THE COURT:
/s/James, J.

Frank Pogel and Elaine Pogel,
David Carpenter and Beatrice Carpenter,

on behalf of themselves
and all others similarly situated v.

State Farm Fire and
Casualty Insurance Co.

Class Action Decertification

State Farm’s request to decertify the class based on dif-
ferences in policy language among class members and ques-
tions of proof that will depend upon individual class mem-
bers’ experience and require individual testimony denied.
Same procedures were used to settle claims and alleged
practices and course of conduct by adjusters were the same;
therefore, reviewing each class member’s file to calculate
damages was not seen as such a formidable task to require
decertification of the class.

(Lynn E. MacBeth)

Gary Davis for Plaintiffs.
Thomas Allen for State Farm.
Ellen Doyle for Plaintiffs.

No. GD97-17582. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Civil Division.

OPINION
Horgos, J., May 10, 2007—Before the Court is the Motion

to Decertify the Class and to Give Additional Notice to the
Class filed by Defendant, State Farm Fire and Casualty
Insurance Company (State Farm) under Pa. R.C.P. 1710(d).
Defendant seeks to decertify the class action which was cer-
tified by Order of Court dated November 30, 2000.
Defendant argues that in light of the Court’s rulings and evi-
dence produced during discovery since the certification
Order, Plaintiffs can no longer show the existence of specif-
ic facts sufficient to satisfy each of the prerequisites of Pa.
R.C.P. 1702 and 1708.
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A brief review of the procedural history of this class
action is in order. Plaintiffs filed a Class Action Complaint
and Amended Complaint seeking damages and a declaratory
judgment against State Farm, in which Plaintiffs alleged that
State Farm failed to provide the replacement cost benefits
contained in its homeowners’ insurance policy even though
its insureds paid premiums for replacement cost coverage in
the event of loss. Plaintiffs aver that State Farm ignores the
insurance policy language and pays only the depreciated
value of the property.

Plaintiffs set forth four counts in the Amended
Complaint: (1) Breach of Contract; (2) Violation of the Unfair
Trade Practices and Consumer Protection Law, 73 P.S. 201-1
et seq.; (3) Violation of Pennsylvania’s Bad Faith Statute, 42
Pa.C.S.A. 8371; and (4) Breach of the Duty of Good Faith and
Fair Dealing.

Following a certification hearing, the Court certified the
class action on November 30, 2000 and defined the class as:

All Pennsylvania insureds of State Farm Fire and
Casualty Insurance Company with homeowners or
renters’ policies providing replacement cost cov-
erage on personal property under language identi-
cal or similar to Option RC who have suffered a
covered loss since October 29, 1991 but have not
been paid for their losses at replacement cost,
including persons insured under Forms FP-7923,
FP-7927, FP-7924, FP-7925, FP-7926, FP-7193, FP-
7194, FP-7195, FP-7196, and FP-7197, and subject
to a subsequent resolution of the averment of para-
graph 35 of Defendant’s Amendment to Amended
Answer to First Amended Complaint and New
Matter.

State Farm subsequently filed a Motion for Partial
Summary Judgment which this Court granted by Order
dated June 26, 2002 in which it dismissed Count II,
Violation of the Unfair Trade Practices and Consumer
Protection Law and Count III, Violation of Pennsylvania’s
Bad Faith Statute. The Order further dismissed the claims
for breach of contract and breach of the duty of good faith
and fair dealing which arose from losses suffered prior to
October 29, 1996.

Plaintiffs’ remaining claims were further narrowed fol-
lowing the Pennsylvania Superior Court’s decision in
Burton v. Republic Insurance Co., 854 A.2d 889 (Pa.Super.
2004), which addressed some similar issues, when
Plaintiffs stipulated that the claims of class members cov-
ered by all State Farm policy forms with the exception of
two (FP-7923 and FP-7927) be dismissed with prejudice.
The original class, as defined by the Court in its Order of
November 30, 2000, had included insureds covered by eight
policy forms.

Defendant then filed a Motion for Summary Judgment
seeking dismissal of Plaintiffs’ remaining claims relying on
Burton, Id. The Court found that the language in the policies
at issue here was not the same as the replacement cost pro-
visions in Burton and that the Pennsylvania Superior Court’s
holding in Burton was therefore not dispositive of the issues
raised regarding the State Farm policies. The Court denied
Defendant’s Motion for Summary Judgment.

Plaintiffs had filed a Cross-Motion for Summary
Judgment requesting judgment in their favor on the
remaining breach of contract claims. The Court granted
summary judgment on the breach of contract claims relat-
ing to State Farm policy forms FP-7923 and FP-7927 by
Order dated August 30, 2005. The issue of liability as to
Plaintiffs’ remaining breach of contract claims was thus
resolved.

Defendant now seeks to decertify the class and further
requests that the Court direct notice to the class of decer-
tification and to inform the class of “State Farm’s willing-
ness to extend a settlement proposal to individual mem-
bers of the class, pursuant to which State Farm would
re-evaluate individual claims based on the policy interpre-
tation adopted in the Court’s summary judgment ruling,
provided that the class member accepts State Farm’s set-
tlement proposal by submitting a request for reevaluation
to State Farm in a timely fashion.” (Defendant’s Motion to
Decertify the Class and to Give Additional Notice to the
Class, paragraph 3).

Defendant argues that the policy interpretation adopted
by this Court in its Opinion and Order of August 30, 2005,
granting Plaintiffs’ Cross-Motion for Summary Judgment
will require engaging in a file-by-file review to determine
liability as well as damages. This argument was raised by
Defendant and addressed by the Court in its original Opinion
of November 30, 2000 in support of the Order of Court grant-
ing certification. In fact, Defendant specifically argued at
the certification stage that the commonality requirement of
Pa. R.C.P. 1702(2) was lacking because: (1) the relevant pol-
icy language is not identical for all of the class members; and
(2) Plaintiffs’ claims raise substantial questions of proof that
will necessarily depend upon the individual experiences and
testimony of the putative class members. At the time of the
hearing on class certification, the class included State Farm
insureds who were covered by eight different forms of the
relevant insurance policy. Defendant continues to advance
the same argument although there are now only two policy
forms at issue.

Pennsylvania Appellate Courts have stated that differ-
ences in contract language among class members do not nec-
essarily preclude class certification when there is no materi-
al difference in the policy provisions. In Sharkus v. Blue

Cross of Greater Philadelphia, 494 Pa. 336, 431 A.2d 883
(1981), the Pennsylvania Supreme Court stated that “a class
action may be maintained even where the claims of mem-
bers of the class are based on different contracts when the
relevant contractual provisions raise common questions of
law and fact and do not differ materially.” Id. 431 A.2d at 886.
Similarly, in Janicik v. Prudential Insurance Company of

America, 305 Pa.Super. 120, 451 A.2d 451 (1982), the
Pennsylvania Superior Court stated that the fact that the
Defendant admitted applying a similar interpretation to all
policy provisions was an important factor in granting certifi-
cation when there were several insurance policy provisions
at issue. Id., 451 A.2d at 457.

As stated in its Opinion of November 30, 2000, testimony
at the certification hearing showed that regardless of which
policy of insurance the insured purchased, the same claim
settlement procedures were used. Those practices and pro-
cedures were set forth in an operations guide available to all
of Defendant’s adjusters. The operations guide used by the
adjusters does not differentiate in the procedure for han-
dling claims for replacement cost coverage despite the dif-
ferences in the languages of the various policies. Despite the
slight variation in the language of the policies, the claims of
the Plaintiff class arise out of the same alleged practices or
course of conduct on the part of Defendant. (Opinion,
11/30/00, pp. 7-8).

Similarly, Defendant argues that individual issues of
damages require the Court to decertify this class action. It is,
however, well established that questions as to the amount of
individual damages do not preclude a class action. Cambanis

v. Nationwide Ins. Co., 501 A.2d 635, 640 (Pa.Super. 1985). As
the Pennsylvania Superior Court explained in Cambanis, if
questions about individual damages precluded a class action,
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“it would be rare, indeed, that a class action would ever be
certified.” Id.

State Farm has asked the Court to decertify the class and
give the class members notice of State Farm’s willingness to
individually negotiate settlements with its insureds. Such a
practice would presumably entail the same examination of
its files as would be necessary if the litigation proceeds as a
class action. The difference would be that the individual
members of the class may not have the benefit of counsel.
Reviewing the claims files to calculate damages in either
instance is not such a formidable task that decertification of
the class is required.

For all of the foregoing reasons, an Order of Court deny-
ing Defendant’s Motion to Decertify will be entered.

ORDER OF COURT
AND NOW, this 10th day of May, 2007, upon consideration

of the Motion to Decertify the Class and to Give Additional
Notice to the Class, supporting Memorandum, Plaintiffs’
Memorandum in Opposition and oral argument thereon, it is
ORDERED, ADJUDGED and DECREED that Defendant’s
Motion to Decertify the Class and to Give Additional Notice
to the Class is denied.

BY THE COURT:
/s/Horgos, J.

David C. Williams v.
Carol L. Snyder and Max Gomberg

Motion for Judgment on the Pleadings and to Strike

Counterclaim

A property was purchased at a Sheriff s sale by a party
not the mortgage holder. Mortgagor failed to file objections
to the Sheriffs sale, and the winning bidder commenced an
action in ejectment. Mortgagor filed an answer, new matter
and counter claim alleging breach of agreements between
the winning bidder and the Mortgagor. Winning bidder
moved for judgment on the pleadings. Held:

1. Motion for Judgment on the Pleadings is denied where
pre-foreclosure negotiations between the Mortgagor and the
winning bidder at a Sheriffs sale created issues of fact.

2. Motion to strike counterclaim is moot when defendant
has instituted a separate action on claim.

(Mark C. Coulson)

Richard K. Witchko for Plaintiff.
J. Michael Baggett for Defendants.
No. GD 06-16728. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

MEMORANDUM ORDER
O’Reilly, J., April 5, 2007—Before me is the Motion for

Judgment on the Pleadings and to Strike Off Counterclaim
filed by the Plaintiff, David C. Williams (“Williams”). He
commenced the within equity action on July 17, 2006
against the Defendants, Carol Snyder and Max Gomberg
(collectively “Snyders”) for ejectment from the real proper-
ty located at 107 Scottdale Drive, Pittsburgh, PA 15205
(“Property”).

Williams avers that he purchased the Property at a
Sheriff ’s Sale on June 5, 2006 for $251,000.00 (See Complaint
in Ejectment, ¶4). He asserts that Snyders have unlawfully

occupied the Property without any right or authority, and
that they have refused to vacate the Property. (See
Complaint in Ejectment, ¶¶6-8).

On September 22, 2006, Snyders filed an Answer, New
Matter and Counterclaim. Therein, they assert, inter alia,

that the parties had entered into a Forbearance and
Settlement Agreement as a result of two (2) prior civil
actions (1. Re: an Asset Purchase Agreement; and 2. Re: a
mortgage foreclosure) filed by Williams against Snyders in
Allegheny County. (See Answer, New Matter and
Counterclaim, ¶¶10-13). The total consideration set forth in
the Forbearance and Settlement Agreement amounted to
$75,000 and 150,000 share of common stock in a corpora-
tion. (See ¶¶1-3 of the Forbearance and Settlement
Agreement).

A mortgage foreclosure action was subsequently filed
against the Snyders by JP Morgan Chase Bank in Allegheny
regarding this Property. This ultimately led to the Sheriff ’s
Sale of the Property. However, prior to the scheduled sale,
Snyders contend that conversations and negotiations
ensued between them and Williams, whereby a “straw
party” would acquire the Property at the Sheriff ’s Sale for
sums that would be enough to satisfy the mortgage with JP
Morgan Chase Bank, and the monies due Williams from the
Snyders. They again assert that Williams confirmed this
agreement of a purchase by a “third party.” Yet, despite
this alleged understanding, Williams outbid the “straw
third party” by $1,000 at the time of the Sheriff ’s Sale. (See
Answer, New Matter and Counterclaim, ¶¶20-24). It is on
these facts and circumstances that Snyders filed a
Counterclaim for breach of contract and fraud and misrep-
resentations.

Williams filed a Reply to the New Matter and
Counterclaim, wherein he essentially denies the assertions
of Snyder. In particular, he denies that that there was an
agreement to limit the bidding to $235,000, which Snyders
claim was to the amount necessary to make both the Bank
and Williams whole. Instead, Williams states that he
offered to sell tile property to any “straw party” at a price
of $330,000, which he claims is the proper amount for him
to recover the monies due to him after the Bank mortgage
is satisfied. (See Reply to New Matter and Counterclaim,
¶¶24 & 26).

The basis for Williams’ Motion for Judgment on the
Pleadings is two-fold: 1. that the Snyders failed to take
exception to the Sheriff ’s Sale; and 2. that the Counterclaim
must be stricken because it is not related to Williams’ claim
of ownership of the Property. The parties filed able briefs in
support of their respective positions, and gave excellent
argument before me. The parties must also be reminded of
the long standing principle that the granting of a judgment
on the pleadings is only proper when the pleadings show that
no genuine issue of fact exists, and the moving party is enti-
tled to judgment as a matter of law. See, Dunn v. Board of

Property Assessment, Appeals and Review of Allegheny

County, 877 A.2d 504 (Pa.Cmwlth. 2005), appeal granted in

part, 913 A.2d 863 (Pa. 2006); and Kelly v. Nationwide Inc.

Co., 606 A.2d 470 (Pa.Super. 1992).
First, Williams argues that he is entitled to judgment on

the pleadings since the Snyders failed to file exceptions to
the Sheriff ’s Sale in the underlying mortgage foreclosure
action. He also asserts that all the conditions of the
Sheriff ’s Sale were met, and that no where in their plead-
ings do the Snyders deny that Williams is not the owner of
the Property.

In response, Snyders note in their brief that the basis for
setting aside a Sheriff ’s Sale, or filing exceptions, is for inad-
equacy of price, a material misdescription of the property or
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proof of fraud. They further note that the type of fraud nec-
essary is not present in this case, because Williams was not
the plaintiff in the foreclosure action, only the bank who had
obtained a valid judgment. Instead, they argue that Williams
did a “double cross.”1

I find that Williams’ position belies the actual dispute
between the parties. There is the Forbearance and
Settlement Agreement; and there is the fact that both parties
have acknowledged that some sort of arrangement was made
for the purchase of the Property at the Sheriff ’s Sale by a
“straw third party.” What seems to be troublesome is that the
terms of that arrangement, i.e. the price/amount, is in dis-
pute. Therein lies an issue more suited for a fact-finder.
Likewise, I find the Forbearance and Settlement Agreement
to also be troublesome. There certainly was an “agreement”
between the parties. As to whether that was breached, is also
a matter for the fact-finder.

With respect to Williams’ request that the
Counterclaim be stricken, he argues that the claims are
not related to the validity of the Sheriff ’s Sale. As such, he
contends that Snyders must file a separate action. Snyder
states in their brief that they have instituted an equity
action against Williams at Case Number GD06-29947 for
reconveyance of the Property to them. As such, Williams’
request to strike appears to be moot. However, Snyder
suggests that I consolidate the two actions. That is a good
idea, but I do not have the matter of the Snyder action
property before me, so I will decline that request. Further,
consolidation is usually handled by, our Calendar Control
Judge. Therefore, I will not rule on Williams’ request to
strike the Counterclaim.

Based on the above, I find that the facts surrounding the
Forbearance and Settlement Agreement, and the facts con-
cerning alleged negotiations between the parties create
issues of material fact. I am also mindful of the standard
that I must view the matter in the, light most favorable to
the non-moving party, and that all doubts pertaining to
issues of material fact(s) must be resolved against the mov-
ing party. Accordingly, Williams’ Motion for Judgment on
the Pleadings is denied. In addition, for the reasons that I
stated above, I make no ruling on the motion to strike and
urge consolidation.

BY THE COURT:
/s/O’Reilly, J.

Date: April 5, 2007.

1 The parties would be wise to review Workingmen’s Savings

and Loan Ass’n of Dellwood Corp. v. Kestner, 652 A.2d 327
(Pa.Super. 1994). In that case, the mortgagee and the party
seeking ejectment were the same.

David Pail and Dan Pail v.
Allstate Insurance Co. and

Michael J. Profeta
Prejudgment Interest—Delay Damages—Applicability of

Prejudgment Interest to Tort Cases

Delay damages under Pa. R.C.P. 238 are the only way for
Plaintiff to be compensated for delay in tort recovery.
Prejudgment interest is not recoverable in a tort action
where damages are unliquidated.

(Lynn E. MacBeth)

Anthony J. Williott for Defendants.
Gary M. Davis for Plaintiffs.

No. GD 05-2692. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Civil Division.

OPINION
Horgos, J., May 7, 2007—Plaintiffs filed an action alleg-

ing negligence, breach of contract and unjust enrichment
against Defendants, Allstate Insurance Company and
Michael J. Profeta, an Allstate agent. The negligence claim
was submitted to the jury and the Court deferred its decision
on the contract claims. The jury returned a verdict in favor
of Plaintiff, David Pail, against Defendant Profeta on the
negligence claim. The Court found in favor of Defendants
and against Plaintiffs on the contract related claims.

The cause of action arose out of Allstate’s denial of insur-
ance coverage due to a fire loss sustained by Plaintiffs. The
negligence claim against Michael J. Profeta was based on his
alleged failure to properly take an insurance application
from Plaintiff, David Pail, the owner of the damaged real
property. Plaintiff Dan Pail is David Pail’s brother who actu-
ally lived on the premises with his family. Plaintiffs alleged
that Mr. Profeta, as Allstate’s agent, failed to properly com-
plete the application and have the appropriate insurance pol-
icy in place. Plaintiffs argue that the agent’s negligence was
the cause of Plaintiffs loss due to the lack of effective insur-
ance coverage at the time that the premises sustained the
fire damage.

On May 10, 2006, the jury returned a verdict in favor of
David Pail on the negligence claim and found no compara-
tive negligence on the part of Plaintiffs. The parties had
previously stipulated that the cost of repairing the premis-
es was $131,221.33 and that the appropriate policy cover-
age had a $500.00 deductible. The parties further stipulat-
ed that the amount that would have been due under the
policy to compensate the owner, David Pail, for his loss was
$130,721.33.

Plaintiff filed a Motion to Mold the Verdict seeking seven-
teen (17) months of prejudgment interest on $130,721.33
computed at 6% per annum. Plaintiff is not requesting delay
damages under Pa. R.C.P. Rule 238 but specifically requests
“prejudgment interest.” Although Plaintiff recognizes the
general rule that recovery of prejudgment interest is not
permitted in tort cases, he argues that the within case is an
exception to the general rule.

Plaintiff argues that Pennsylvania common law allows
recovery of delay damages in tort claims when the damages
are liquidated sums that can be measured by market value
or other definite standards relying on Oxford

Manufacturing Co. v. Cliff House Building Corp., 224
Pa.Super. 387, 307 A.2d 343 (1973). Plaintiff maintains that
because the parties stipulated the amount of damages, the
damages were liquidated.

A stipulation is an agreement by the parties to a proceed-
ing that eliminates the necessity for introducing evidence of
the fact stipulated. Moorhead v. Crozer Chester Medical

Center, 564 Pa. 156, 765 A.2d 786 (2001). Here, the amount of
property damage was stipulated as a convenience to the par-
ties and the court in order to avoid the necessity of actually
offering evidence on this issue. This stipulation as to the
amount of damages does not create an amount that was
measured by any definite or ascertainable standards as to
the amount of loss sustained and was not agreed upon by the
parties for that purpose.

The Pennsylvania Supreme Court in Marrazzo v.

Scranton Nehi Bottling Co., 438 Pa. 72, 263 A.2d 336 (1970),
upon which Plaintiff relies, stated that it is “the settled law
in this Commonwealth that interest, as such, is not allowed
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in tort actions when the damages sought to be recovered
are unliquidated.” Id., 263 A.2d at 337. Plaintiff argues that
the common law rule allowing delay damages in tort cases
was not abolished by the adoption of Pa. R.C.P. Rule 238 in
1988. Plaintiff relies on Pa. R.C.P. Rule 238(e)(2) and the
note which follows the subsection. Pa. R.C.P. Rule 238(e)
provides:

(e) This rule shall not apply to

(1) eminent domain proceedings;

(2) actions in which damages for delay are
allowable in absence of this rule.

The note following this subsection states:

Note: See Marrazzo v. Scranton Nehi Bottling Co.,

Inc., 438 Pa. 72, 263 A.2d 336 (1970), for instances
in which compensation for delay may be allowed in
actions for destruction or involuntary conversion of
property where the compensation can be measured
by market value or other definite standards.

Pa. R.C.P. Rule 238(e)(2) Note.

The Pennsylvania Supreme Court recently discussed this
specific subsection of Rule 238 and the note which follows it
in Touloumes v. E.S.C. Inc., 587 Pa. 287, 899 A.2d 344 (2006).
The issue in Touloumes was whether Rule 238 was applica-
ble to a breach of contract action. The Pennsylvania
Supreme Court held that it is not but analyzed Rule 238 in
depth. First, the Court noted that explanatory notes are not
part of a rule but may be used in construing the rule. Id., 899
A.2d at 348, n.6. The Court examined the particular note fol-
lowing Rule 238(e)(2) and stated:

Specifically, the Comments make clear that the
Rule did not apply to eminent domain proceedings
or any pending actions for damages to property in
which damages for delay are already allowable
under prior decisions of the Court, citing Marrazzo

v. Scranton Nehi Bottling Co., 438 Pa. 72, 263 A.2d
336 (1970) in which ‘compensation for delay may
be allowed in trespass actions for destruction or
involuntary conversion of property where the com-
pensation can be measured by market value or
other definite standards.’ 8 Pa. B. at 2669. While
Rule 238 did not apply to these types of pending
actions, new actions of this type were to be gov-
erned by Rule 238.

Id., 899 A.2d at 348.

Thus, the remedy for a plaintiff seeking compensation for
delay in receiving monetary damages sustained as a result of
defendant’s tort is to apply for delay damages under Rule
238 if the action falls within the type of action and the type
of relief encompassed by the Rule. Plaintiff has not request-
ed delay damages under Rule 238 presumably because it is
not the type of action and relief contemplated by the Rule.
There is, however, no Pennsylvania case law or rule of court
which allows the recovery of prejudgment interest in a tort
action of this type. The Pennsylvania Supreme Court has
made this clear in Touloumes, Id.

For all of the foregoing reasons, Plaintiffs Motion to Mold
the Verdict is denied.

ORDER OF COURT
AND NOW, this 7th day of May, 2007, upon consideration

of Plaintiff ’s Motion to Mold the Verdict, it is ORDERED,
ADJUDGED and DECREED that said Motion is denied.

BY THE COURT:
/s/Horgos, J.

Commonwealth of Pennsylvania v.
Raymond White a/k/a

Charles Raymond White
Criminal Law—Sentencing Enlargement for Multiple

Convictions

1. 42 Pa. C.S. §975 provides for a mandatory life sentence
for a defendant with multiple convictions of third degree
murder.

2. A sentence of life imprisonment is proper even if the
second conviction involves a crime which occurred after the
crime the defendant was convicted of first.

3. A statement by the court during the jury waiver col-
loquy that third degree murder was subject to a shorter
sentence than life imprisonment is not a fatal error,
because the record of the prior conviction is not then
before the court.

(Mark C. Coulson)

Thomas Merrick for Plaintiff.
Robert Foreman for Defendant.

CC No. 200013546. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Zottola, J., April 10, 2007—The Defendant, Raymond

White, was found guilty of third degree murder on January
23, 2006, following bench trial. On June 6, 2006, Defendant
was sentenced to life imprisonment without the possibility of
parole. White appeals the judgment of sentence.

A timely Notice of Appeal was served on July 26, 2006.
Pursuant to Pa. R.A.P. 1925, Defendant’s Counsel filed a
Concise Statement of Matters Complained of on Appeal on
February 9, 2007. The following allegations of error are
taken verbatim from that Statement:

a. The evidence was insufficient to prove third
degree murder, in that the decedent was the actor
who provoked the confrontation, introduced the
weapon, brandished the weapon but was ultimately
killed by his own weapon during the struggle with
White to get control of the firearm

b. The Court erred in failing to grant Mr. White’s
motion to suppress his confession. The Court erred
in failing to suppress his statements for the follow-
ing reasons:

i. the statements taken were the result of an
unlawful arrest and/or seizure, made without
either a valid warrant or probable cause;

ii. While the statements were given in response
to custodial interrogation by the officers, they
were not knowingly, voluntarily, and intelligent-
ly made after full disclosure of his “Miranda”
rights:

iii. White did not understand any warnings that
he may have been given;

iv. Defendant did not knowingly, voluntarily and
intelligently waive his Miranda rights;

v. Defendant was subjected to psychological coer-
cion, duress, and intimidation by the officers;

vi. Defendant’s statements were the result of a
will overborne by the length and manner of
interrogation.
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c. The verdict was against the weight of the evi-
dence when the decedent was carrying the
firearm used in the killing, the decedent was car-
rying such firearm concealed and inaccessible
and decedent made demands on defendant which
led to the provocation for the altercation when
decedent was shot.

d. The Court erred in invoking a life sentence
under 42 Pa. C.S. §9715 as this runs contrary to
the sentencing code, legislative intent and should
not be imposed for a murder conviction that hap-
pened subsequent to the prior conviction, but
happened subsequent in time to the conviction
now at hand.

e. The Court erred when it informed Defendant
prior to trial that the greatest penalty imposed for
3rd degree murder was 20-40 years. This was also
agreed to by Assistant District Attorney Merrick.
Therefore, the Court was limited to only giving the
maximum term of 40 years at sentencing.

f. If current counsel did not present an appellate
issue in this Concise Statement or if he did not
properly present it so as to preserve it for appeal,
then current counsel is ineffective. In that event,
Superior Court should address the issue, or, alter-
natively, it should remand the case for appointment
of new counsel, for an ineffectiveness hearing, of
for the opportunity for Mr. White to file a new
Concise Statement and for this Court then to write
a new opinion.

The facts of this case can be summarized from the record
as follows:

On May 25, 1999, the defendant, Raymond White, and
the victim, Antwan Brooks, were in Homewood at the res-
idence of a friend, Lamont Spratley, on Hermitage Street.
They had been playing a game of craps for most of the day.
After White won the game, he and Mr. Brooks decided they
would walk to the Mr. Brooks’ girlfriend’s home to feed
their dogs. White and Mr. Brooks walked through an alley
between Hermitage and Monticello Streets. During the
walk, White and Mr. Brooks discussed money that White
owed Mr. Brooks. An altercation apparently ensued over
the money, and White shot and killed Mr. Brooks. The gun
used to shoot and kill Antwan Brooks apparently belonged
to him, Mr. Brooks, although it was never recovered. (T.T.
43). After the shooting, White returned to Hermitage
Street and asked another friend to walk with him to feed
his dogs. White and the friend came upon Antwan Brook’s
body, and reported it to Mr. Brooks’ girlfriend, Leah
Davenport. Ms. Davenport’s mother, Dawn Davenport,
called 911. (T.T. 62).

At trial, the Commonwealth presented testimony of Dr.
Abdulrezak Shakir, a forensic pathologist, and Dr. Robert
Levine, a criminalist, both of the Allegheny County
Coroner’s Office. Dr. Shakir testified that Brooks died on
May 25, 1999, as a result of a gunshot wound to the nape of
the neck. (T.T. 35). Dr. Levine testified the shot was fired
anywhere from six to twenty-four inches away from the vic-
tim’s head. (T.T. 43).

White was taken into custody by the Pittsburgh Police
Department on August 28, 2000 in an unrelated matter. (T.T.
102). During the questioning on the unrelated matter,
Antwan Brooks’ death came up. Detective Richard
McDonald interrogated White whereupon he admitted
killing Antwan Brooks. (T.T. 111) White waived his right to a
jury trial, and a bench trial proceeded January 19-23, 2006.

White’s initial claim is that the evidence was insufficient
to prove third degree murder because according to White,
Mr. Brooks provoked the confrontation and possessed the
weapon used in his death, and therefore, White was justified
in killing Mr. Brooks. (T.T. 175). White also challenges the
weight of the evidence.

In reviewing a sufficiency of the evidence claim, the test
we apply is whether the evidence, and all reasonable infer-
ences taken from the evidence, viewed in the light most
favorable to the Commonwealth, as the verdict-winner, were
sufficient to establish all the elements of the offense beyond
a reasonable doubt. Commonwealth v. Lopata, 754 A.2d 685,
688 (Pa.Super. 2000), citing Commonwealth v. Williams, 554
Pa. 1, 720 (A.2d 679, 692 (1998).

In order for the Commonwealth to disprove beyond a rea-
sonable doubt White’s claim of justification, it must demon-
strate any one of the following:

“(1) Defendant’s belief that it was necessary to kill the
victim in order to protect himself from death or seriously
bodily harm was unreasonable; (2) Defendant provoked the
use of force; or (3) Defendant had a duty to retreat and
could safely do so.” Commonwealth v. Gonzalez, 415 Pa.
Super, 564, 609 A.2d 1368 (1992). Contrary to White’s asser-
tion of justification, the record reveals the contrary. The
record clearly supports a finding that justification of any
sort was disproved beyond a reasonable doubt. Although
White in his statement to police indicates the victim was
mad or becoming upset, the scientific testimony, as well as
White’s own statement revealed the victim turned and ran
in the opposite direction. At this time, while the victim was
running away, White shot and killed him. White’s claim
must fail.

White also claims that the verdict is against the weight of
the evidence. A challenge to a verdict on the theory that it
was against the weight of the evidence must establish that
the verdict was so contrary to the evidence that it shocks
one’s sense of justice and makes a new trial imperative.
Commonwealth v. Butler, 436 Pa.Super. 321, 647 A.2d 92
(1994). The decision to allow a new trial is within the discre-
tion of the trial judge and will not be disturbed absent an
abuse of discretion. Butler, supra.

Again, as in response to White’s sufficiency claim, the
evidence on record mandated a finding of murder in the
third-degree. According to the medical examiner’s testimo-
ny, and White’s confession, Mr. Brooks was running away at
the time he was shot. The record reveals any provocation on
the part of the decedent had subsided at the time White
decided to shoot and kill him. (T.T. 112-114).

White’s next claim is that this Court erred in denying
defendant’s motion to suppress his statements to the police.

The Commonwealth presented the testimony of Richard
McDonald, the former homicide detective who obtained
White’s statement at the homicide station on August 28,
2000. McDonald testified that he identified himself to White
and advised him of his Miranda rights by reading to him a
Pittsburgh Police Miranda Warning form. (T.T. 105-106).
McDonald testified that he orally advised White of his rights,
and allowed him to read the form for himself. Id. McDonald
testified that White did not seem to have any difficulty
understanding his rights. Detective McDonald testified that
he did not appear to be under the influence of alcohol or any
type of intoxication. Id. McDonald testified that White then
proceeded to give an oral statement, during which time the
detective took notes. (T.T. 116). After White gave his state-
ment, McDonald testified he allowed White to review and
make any corrections, or additions to the notes. White ini-
tialed where he made additions and corrections. (T.T. 117).
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Once McDonald and White agreed the notes contained a
“true and accurate” description of the interview, White
signed the notes in various places. Id.

Based upon the foregoing, this Court determined that the
Commonwealth had demonstrated that White’s waiver was
knowing, intelligent, and voluntary. Accordingly, White’s
Motion to Suppress was denied. This Court’s ruling is sup-
ported by the record, and therefore White’s allegation of
error must fail. Commonwealth v. Cortez, 507 Pa. 529, 491
A.2d 111 (1985).

White next claims the court erred in invoking a life sen-
tence under 42 Pa. C.S. §9715. Section 9715 of the Sentencing
Code states:

Section 9715 life imprisonment for homicide (a)
Mandatory life imprisonment—any person convict-
ed of murder of the third degree in this
Commonwealth who has previously been convicted
at any time of murder or voluntary manslaughter in
this Commonwealth or of the same or substantially
equivalent crime in any other jurisdiction shall be
sentenced to life imprisonment, notwithstanding
any other provision of this title or other statute to
the contrary.

Appellant claims that because he committed the predicate
homicide after committing the murder for which he was
being sentenced, 42 Pa. C.S. §9715 is inapplicable. This claim
is clearly contrary to the law of the Commonwealth, and is
contrary to the plain meaning of the statute.

The Superior Court decided this issue twice previously.
In Commonwealth v. Marks, 704 A.2d 1095 (Pa.Super.
1997), the defendant was twice convicted and sentenced for
homicide in New York, but those crimes occurred after the
commission of the crime for which he was being sentenced
in the Commonwealth. The Superior Court quoted from its
previous decision on this issue, Commonwealth v.

Gonzales, 415 Pa.Super. 564, 609 A.2d 1368 (1992). The
Court stated, “the order of the commission, or conviction,
of the offenses requiring a life sentence is immaterial so
long as, at the time of sentencing on a third degree murder
conviction, a defendant has been convicted on another
charge of murder or voluntary manslaughter.” Marks at
1101 (citing Gonzales at 1373). Based on these two deci-
sions, White’s claim must fail.

The plain meaning of §9715 runs contrary to the defen-
dant’s claim as well. The “at any time” language means
White is subject to life imprisonment for a subsequent third
degree murder conviction, regardless of when the first
offense occurred. Defendant in this case was convicted of
third degree murder in an unrelated matter. It is immateri-
al that the crime occurred after the commission of the
instant offense. He was sentenced on the subsequent mur-
der prior to his sentencing here. Therefore, the Court did
not err in sentencing White to life imprisonment under 42
Pa. C.S. §9715.

White next alleges the court erred during the jury waiver
colloquy that the maximum sentence for third degree mur-
der was twenty to forty years and that this error prohibited
the court from sentencing defendant to life imprisonment.
Defense counsel presents no case law suggesting that erro-
neous information given by the trial court limits the court in
sentencing White. Moreover, the case law found by the court
is contrary to White’s contention, and advises that the error
was not fatal. In Commonwealth v. Scott, 345 Pa.Super. 86,
497 A.2d 656 (1985), the Superior Court stated that “[t]he
trial judge did not commit error in stating that a conviction
for third-degree murder carried a 10-20 year sentence.”
Scott at 657. In that case, defendant was sentenced to life

imprisonment. He was told by the trial judge during his jury
waiver colloquy that the sentencing range for third-degree
murder was between ten and twenty years. At the time of the
jury waiver colloquy, the trial judge was unaware of White’s
previous murder convictions, and thus, did not realize the
applicability of 42 Pa. C.S. §9715. The Superior Court noted,
“it can hardly be said that the court was in error in not
informing appellant about the enlargement of sentence when
the record of appellant’s prior convictions was not before the
court.” Id.

Similarly, this Court was unaware during defendant’s
jury trial waiver colloquy of the applicability of 42 Pa. C.S.
§9715.1 The Commonwealth notified the Court and defen-
dant of its intention to seek sentencing enlargement under 42
Pa. C.S. §9715 according to §9715 (b). Therefore, defendant’s
fifth claim must fail.

The statements contained at paragraph “f” are not neces-
sary to be considered at this time.

Based upon the foregoing, the matters of which
Defendant complains are deemed to be without merit.

BY THE COURT:
/s/Zottola, J.

1 As the Superior Court notes in Commonwealth v. Scott, 497
A.2d 656 (Pa.Super. 1985), “Section 9715 subparagraph (b)
answers [the question of notice by the Commonwealth of
§9715] in the negative. Provisions of this section shall not be
an element of the crime and notice thereof to the defendant
shall not be required prior to conviction, but reasonable
notice of the Commonwealth’s intention to process under
this section shall be provided after conviction and before
sentencing.”

Reunion Industries, Inc. v.
Doe 1 a/k/a Denunz2005, Doe 2 a/k/a

Stocker606, and Doe 3 a/k/a Pun 2 Dex
Defamatory Statements on the Internet—First Amendment

—Anonymity

1. A summary judgment standard is the appropriate stan-
dard for balancing the First Amendment protections of
anonymous speech against interests furthered through state
libel laws.

2. Plaintiff must make a prima facie showing that the
statements were false, that the publisher intended the publi-
cation to cause pecuniary loss or reasonably should have
recognized that the publication would result in pecuniary
loss and the pecuniary loss did, in fact, result. Absent such
showing, the identity of the publisher is protected.

(Meg L. Burkardt)

Stephen J. Del Sole and Bryan C. Devine for Plaintiff.
Joseph J. Schwerha, IV for Defendant Doe 1 a/k/a
Denunz2005.

GD No. 2006-007965. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION AND ORDER OF COURT
Wettick, A.J., March 5, 2007—Plaintiff, a publicly traded

corporation, has filed a complaint raising a cause of action
for commercial disparagement against three Does, based on
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messages posted over the Internet on the Yahoo! Financial
Bulletin Board. Plaintiff seeks a court order compelling AOL
to identify Doe 1.1 Through a motion seeking a protective
order, Doe 1 seeks a court order barring AOL from releasing
this information on the ground that Doe 1’s identity is pro-
tected from disclosure by the First Amendment of the
Federal Constitution. This motion is the subject of this
Opinion and Order of Court.

In 2000, I considered a discovery request to obtain the
name of an anonymous defendant who published allegedly
defamatory statements on an Internet website in Melvin v.

Doe, 149 P.L.J. 12, 49 D.&C. 4th 449. In the Melvin litigation,
an unknown person published statements on a website
which accused Judge Melvin of engaging in political activi-
ty that was inappropriate for a judge. She brought a defama-
tion claim against the unknown speaker and sought to obtain
the speaker’s identity through discovery. The defendant
obtained counsel who sought a protective order that would
prevent this discovery. While I rejected the defendant’s con-
tention that the First Amendment absolutely protects
anonymous speech, I ruled that the defendant was protect-
ed by a qualified privilege rooted in the First Amendment
against compelled disclosure of anonymous sources in civil
lawsuits and that a summary judgment standard would
appropriately balance the right of one party to speak anony-
mously against the right of another party to protect his or
her reputation.

I then gave the plaintiff the opportunity to establish a
prima facie case. She produced credible evidence that
would support a finding that the statement was made, the
statement was false, the statement was defamatory, and she
sustained actual harm. Consequently, I entered a court
order permitting the plaintiff to discover the identity of
John Doe.

The defendant filed an appeal to the Superior Court in
which he contended that findings of impairment of reputa-
tion and standing in the community, personal humiliation,
mental anguish, and suffering are an insufficient basis for
compelling disclosure; he contended that I should have pro-
tected his anonymity unless the plaintiff could establish out-
of-pocket monetary losses or medical treatment.

The Pennsylvania Superior Court ruled that my order
denying the motion for a protective order is not a collateral
order subject to immediate appeal. 789 A.2d 696 (Pa.Super.
2001). The Pennsylvania Supreme Court rejected the
Superior Court’s ruling and remanded the case to the
Superior Court to consider the defendant’s constitutional
question, namely whether the First Amendment requires a
public official defamation plaintiff to establish a prima facie

case of actual economic harm prior to obtaining discovery of
an anonymous defamation defendant’s identity. 836 A.2d 42
(Pa. 2003). The appeal was withdrawn prior to any ruling by
the Superior Court.

In the present case, plaintiff contends that my use of a
summary judgment standard to protect anonymous
speech should be limited to criticism of public officials.
However, it cites no cases supporting this position that
case law governing anonymous speech differentiates
between criticism of public officials and other types of
speech such as commercial disparagement. Also, I am not
aware of any line of cases holding that commercial dispar-
agement is less valuable speech or that it is not of equal
First Amendment importance. Plaintiff has not offered
and I am not aware of any justification for giving less pro-
tection, than a summary judgment standard, to anony-
mous speech involving information that may affect the
value of a publicly traded company.

At the time I made my rulings in Melvin v. Doe, the

parties did not cite, and I was not aware of, any reported
cases that had addressed the issue of whether the First
Amendment protects the anonymity of persons who
anonymously publish an allegedly defamatory statement
on an Internet website. Following my ruling, two appel-
late court cases have addressed the same issue and have
ruled that a plaintiff who cannot produce evidence sup-
porting a prima facie case may not learn the identity of a
Doe defendant.2

In Dendrite International, Inc. v. John Doe No. 3, 775
A.2d 756 (N.J. Super. Ct. App. Div. 2001), the corporation
commenced a lawsuit against several John Does based on
allegedly defamatory comments posted on an Internet mes-
sage board. Through discovery, the plaintiff sought to com-
pel the Internet Service Provider to disclose the identity of
the John Doe defendants. John Doe No. 3 opposed on the
ground that his right to speak anonymously was protected by
the United States and New Jersey Constitutions.

The trial court ruled that both the First Amendment pro-
tections of the Federal Constitution and the New Jersey
Constitution protect the anonymity of a speaker unless the
party seeking to ascertain the identity of the speaker can
establish a prima facie case of defamation which, for corpo-
ration defamation, requires a showing of actual damages.
The trial court denied the motion of the plaintiff-corporation
to compel discovery because the plaintiff-corporation had
failed to offer evidence which would support a finding that
the plaintiff-corporation was harmed.

The New Jersey Superior Court affirmed the ruling of the
trial court that the plaintiff was not entitled to discover the
identity of the anonymous speaker because of its failure to
offer evidence that would support a finding of actual harm.
The Court ruled that the following guidelines govern discov-
ery seeking disclosure of the identity of anonymous Internet
posters who are sued for allegedly violating the rights of
individuals, corporations, or businesses:

The complaint and all information provided to the
court should be carefully reviewed to determine
whether plaintiff has set forth a prima facie cause
of action against the fictitiously named anonymous
defendants. In addition to establishing that its
action can withstand a motion to dismiss for failure
to state a claim upon which relief can be granted
pursuant to R. 4:6-2(f), the plaintiff must produce
sufficient evidence supporting each element of its
cause of action, on a prima facie basis, prior to a
court ordering the disclosure of the identity of the
unnamed defendant.

Finally, assuming the court concludes that the
plaintiff has presented a prima facie cause of
action, the court must balance the defendant’s First
Amendment right of anonymous free speech
against the strength of the prima facie case pre-
sented and the necessity for the disclosure of the
anonymous defendant’s identity to allow the plain-
tiff to properly proceed. Id. at 760-61.

In Doe No. 1 v. Cahill, 884 A.2d 451 (De. 2005), an elect-
ed council member and his wife brought a defamation
action against John Doe defendants based on anonymous
statements posted on an Internet weblog. Through a discov-
ery request that was the subject of this litigation, the plain-
tiffs sought to learn the identity of John Doe No. 1 from
Comcast, which owned John Doe No. 1’s IP address. Doe
sought a protective order to prevent the plaintiffs from
obtaining his identity.3

The trial court, applying a good faith standard–a show-



page 170 volume 155  no.  13Supplement to The Lawyers Journal

ing of a good faith basis upon which to bring the action and
a showing that the information sought is related to the
claim and cannot be obtained from any other
source–denied Doe’s motion for a protective order. The
Delaware Supreme Court reversed on the ground that the
trial court applied an incorrect standard. It held that a
defamation plaintiff must satisfy a summary judgment
standard before obtaining the identity of an anonymous
defendant: “We, accordingly, hold that before a defamation
plaintiff can obtain the identity of an anonymous defendant
through the compulsory discovery process he must support
his defamation claim with facts sufficient to defeat a sum-
mary judgment motion.” Id. at 460.4

Also see Best Western International, Inc. v. Doe, 2006 WL
2091695 (D. Ariz. 2006), which applied a summary judgment
standard.

In Klehr Harrison Harvey Bransburg & Ellers, LLP v. JPA

Development, Inc., 2006 WL 37020 (C.P. Phila. 2006), the
Philadelphia Common Pleas Court concluded that the imple-
mentation of new standards for cases involving a plaintiff ’s
effort to learn the identity of anonymous Internet posters
will likely do more harm than good. The Court ruled that a
balancing of John Doe’s First Amendment rights against the
plaintiff ’s rights to the information sought is built into the
Commonwealth’s existing civil procedure. Consequently, the
defendant’s motion for a protective order should be analyzed
under existing Pennsylvania discovery rules.

Also see In Re: Subpoena Duces Tecum to America

Online, Inc., 2000 WL 1210372 (Va. Cir. Ct. 2000), reversed
on other grounds, America Online, Inc. v. Anonymous

Publicly Traded Company, 542 S.E.2d 377 (2001), where a
Virginia trial court applied a good faith standard to a request
to learn the identity of John Doe defendants.

Upon consideration of the case law decided after my rul-
ings in Melvin v. Doe, I continue to believe that a summary
judgment standard is the appropriate standard for balancing
the First Amendment protections of anonymous speech
against interests furthered through state libel laws.

For these reasons, I am entering a court order granting
Doe 1’s motion for a protective order barring further discov-
ery to learn the identity of Doe 1. However, plaintiff may
request that I rescind this court order if plaintiff is able to
make a prima facie showing that (1) the statements on the
bulletin board were false; (2) the publisher either intended
the publication to cause pecuniary loss or reasonably should
have recognized that the publication would result in pecu-
niary loss; and (3) pecuniary loss did, in fact, result.5

For these reasons, I enter the following Order of Court.

ORDER OF COURT
On this 5th day of March, 2007, upon consideration of Doe

1’s motion for a protective order, it is hereby ORDERED that
until further order of court, plaintiff is barred from obtain-
ing from America Online, Inc., any information relating to
the identity of Doe 1.

BY THE COURT:
/s/Wettick, A.J.

1 Yahoo! Inc. identified AOL as being the Internet provider
for Doe 1.

2 I am not aware of any other appellate court case law
addressing this issue.

3 According to footnote 4, federal law (47 U.S.C. §551(c)(2))
requires an Internet Service Provider to furnish notice to the
Internet service subscriber before it can disclose the identi-
ty of its subscriber to a third party. Id. at 455 n.4.

4 The Court rejected the additional requirement in Dendrite

that the trial court must balance the defendant’s First
Amendment rights against the strength of the plaintiff ’s
prima facie case. It stated that the summary judgment test is
the balance.

5 A cause of action for commercial disparagement also
requires a showing that the publisher either knows that the
statement is false or acts in disregard of its truth or falsity.
See Pro Golf Management, Inc. v. Tribune Review

Newspaper Co., 809 A.2d 243, 246 (Pa. 2002). Plaintiff can-
not establish this requirement without knowing the identity
of the publisher. Thus, if plaintiff must meet this require-
ment, I would be giving absolute First Amendment protec-
tion to anonymous speech in commercial disparagement
claims. For the reasons that I have discussed, this would be
a balance that fails to take into consideration the interests
protected through state libel law.
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Albin Development Co. v.
Matt’s Jewels, Inc.

Service of Process of Petition for Relief from Judgment by

Confession—Pa. R.C.P. 2959(a)(3)

Petition for relief from judgment by confession was
untimely because not filed within 30 days after service of the
notice of judgment, even though notice of judgment made at
address where defendant no longer conducted business, since
that address was still on file with the Department of State.

(Lynn E. MacBeth)

Matthew D. Racunas for Defendant.
William L. Stang for Plaintiffs.

No. GD 06-27453. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
Friedman, J., May 8, 2007—Defendant has appealed from

this Court’s Order dated January 26, 2007, in which we
denied its Petition For Rule To Show Cause Why Judgment
Should Not Be Opened/Stricken Or Satisfied Of Record.

We refused to issue the Rule because we concluded that
Defendant’s Petition was not timely filed.1 The issue of the
timeliness of Defendant’s Petition is based upon whether
Plaintiff made proper service of the Notice Under Rule
2958.1 of Judgment and Execution Thereon.

Plaintiff filed its Complaint in Confession of Judgment on
November 15, 2006. On December 11, 2006, Plaintiff made
service of the Notice at the address of 403 East Ohio Street,
Pittsburgh, PA 15212. Both parties agree that this was the
address on file with the Pennsylvania Department of State
for Matt’s Jewels, Inc. The individual served was Zamir
Zahavi, who is described in the Return of Service as a
“Business Associate.” Then, on December 15, 2006, Plaintiff
made service of the Notice at the address of 9 Shady Oak
Lane, Oil City, PA 16301. That service was made upon
Donald M. Hoss, described as “Agent in charge/owner.”
Defendant’s Petition for Rule to Show Cause Why Judgment
Should Not Be Opened/Stricken or Satisfied of Record was
then filed on January 16, 2007.2

Under Pa. R.C.P. 2959(a)(3), a “petition [for relief from
judgment by confession] shall be filed within thirty days
after such service [of written notice]. Unless the defendant
can demonstrate that there were compelling reasons for the
delay, a petition not timely filed shall be denied.” Therefore,
if the service of the Notice on December 11, 2006 was prop-
er, Defendant’s Petition here was filed too late. If the service
of the Notice on December 11, 2006 was not proper, then the
service that was effectuated on December 15, 2006 would
have started the running of the thirty-day time period, and
Defendant’s Petition would be timely.

In its Statement of Matters Complained of on Appeal,
Defendant raises three issues:

“1. Whether the Trial Court committed error of
law or abuse of discretion in its Order of January
26, 2007 when it denied Defendant’s Petition for
Rule to Show Cause Why Judgment Should Not be
Opened/Stricken or Satisfied of Record as
untimely.

“2. Whether the Trial Court committed error of law
or abuse of discretion in its Order of January 26,
2007 when it determined that valid service of the
notice under Rule 2958.1 had been made upon the
Defendant on December 11, 2006.

“3. Whether the Trial Court committed error of

law or abuse of discretion in its Order of January
26, 2007 when it determined that valid service
could be made upon the Defendant by serving
Zamir Zahavi, who is not an employee or agent of
the Defendant.”

Counsel for Defendant argued that the service on
December 11, 2006 was not valid because Zamir Zahavi was
no longer a business associate of the Defendant and because
Defendant no longer actually conducted business at the
address of 403 East Ohio Street, Pittsburgh, PA 15212. He
argued that this service did not provide the Defendant with
actual notice.

We concluded that the service on December 11, 2006 was
proper, because, as Defendant conceded, that was the regis-
tered address on file with the Pennsylvania Department of
State for Matt’s Jewels, Inc. This is the case regardless of
whether this service provided Defendant with actual notice
or not.

Service of the notice prior to execution is governed by Pa.
R.C.P. 2958.1. That Rule provides, inter alia, that the “notice
shall be served (1) upon a defendant in the judgment who
has not entered an appearance (i) by the sheriff or by a com-
petent adult in the manner prescribed by Rule 402(a) for the
service of original process upon a defendant….” Rule 402(a),
in turn, provides in pertinent part that “[o]riginal process
may be served…at any office or usual place of business of
the defendant to his agent or to the person for the time being
in charge thereof.”

Here, service was made at Defendant’s registered place
of business. The person served appeared to be in charge and
it was admitted during argument that that person was for-
merly associated with the business. Defendant may have for-
gotten or neglected to change its records with the state, but
it must bear the consequences of that failure. Regardless of
whether or not Defendant received actual notice on
December 11, 2006, it did in fact receive proper notice under
the rules. We properly refused to issue a Rule to Show Cause
Why Judgment Should Not Be Opened/Stricken Or Satisfied
Of Record.

BY THE COURT:
/s/Friedman, J.

DATED: May 8, 2007

1 There was subsequent procedural activity not germane to
the issue of timeliness of the Petition. On February 20, 2007,
Defendant filed an Emergency Motion for Reconsideration
of the January 26, 2007 Order. The undersigned was out of
town at that time and would not be back until after the time
had expired in which to act on the Motion for
Reconsideration, so the staff referred the Defendant’s coun-
sel to the general motions judge then sitting, the Honorable
Eugene F. Scanlon, Jr. On February 21, Judge Scanlon
entered an Order providing that “Defendant’s Emergency
Motion for Reconsideration is granted to the extent that the
Petition is to be brought before Judge Friedman upon her
return to the office. The purpose of this order is to stay the
Appeal filing period.” Judge Scanlon subsequently vacated
that Order and directed that all further proceedings be pre-
sented to the undersigned. We then held oral argument via
a telephone conference call on March 8, 2007, and then
entered an Order on March 9 denying Defendant’s Motion
for Reconsideration. This appeal followed. We have
assumed for purposes of this Opinion that the appeal itself
is timely.

2 The courts were closed on Monday, January 15, 2007, the
Dr. Martin Luther King, Jr. holiday.
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Donna Miller, individually and as
Administratrix of the

Estate of Charles Miller v.
SMS DEMAG, Inc. as successor to

SMS Schloemann-Siemag, Inc.
Delay Damages—Pa. R.C.P. 238—Cause of Delay

1. Delay damages are appropriate when the verdict is more
than 125% larger than the highest written offer of settlement.

2. Pa. R.C.P. 238 provides that damages for delay must be
calculated for the time period starting one year after original
process was served upon the defendant to the date of verdict.

3. Plaintiff is not entitled to recover damages for the peri-
od of time during which the plaintiff requested time to per-
form discovery and then took none.

(Meg L. Burkardt)

Warren A. Hampton, Mark L. Parisi and Kim Kocher for Plaintiff.
Arnd N. von Waldow and Timothy J. Cornetti for Defendants.
No. GD 99-019430. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
Folino, J., February 26, 2007—Before me is Plaintiff ’s

motion for delay damages pursuant to Pennsylvania Rule of
Civil Procedure 238.

In November 2006, I presided over a four-week trial
stemming from an industrial accident, wherein the decedent
was badly burned by molten steel when a crane operator at
a steel mill in Korea improperly lifted a tundish full of
molten steel and spilled some on a platform. The steel found
its way down to the room where the decedent was working,
badly burning the decedent and causing his eventual death.

Plaintiff initiated claims against Defendant SMS in both
Pennsylvania and West Virginia. In the Pennsylvania action,
Plaintiff filed a praecipe for writ of summons on November
24, 1999, and Defendant SMS was served on December 8,
1999. The parties initially litigated this matter in West
Virginia, and proceeded with the Pennsylvania action only
after the West Virginia District Court dismissed the case for
lack of jurisdiction.

Defendant’s highest written offer of settlement prior to
the verdict was $1,000,000. The jury returned a verdict in
Plaintiff ’s favor on December 1, 2006, in the amount of
$2,450,737.83. The verdict was more than 125% larger than
the highest written offer of settlement. Pursuant to Rule 238,
damages for delay must be calculated for the time period
starting one year after original process was served upon
Defendant to the date of the verdict, i.e., from December 8,
2000 to December l, 2006. Pa. R.C.P. 238(a)(2). However,
Plaintiff is not entitled to recover delay damages for any
period of time “during which the plaintiff caused delay of the
trial.” Pa. R.C.P. 238(b)(1)(ii).

I.
Defendant argues that Plaintiff caused a delay of nearly

31/2 years by failing to file a complaint in Pennsylvania until
February 28, 2003. Although more than three years passed
between the time Plaintiff filed a praecipe for writ of sum-
mons and the time Plaintiff filed a complaint, both parties
were actively litigating this matter in West Virginia. During
this interval, the parties conducted discovery both in the
United States and in Korea; went to mediation, had settle-
ment discussions; and filed briefs and motions and appeared
before state and federal courts in West Virginia. Much of the

discovery obtained during the pendency of the West Virginia
action was used in the Pennsylvania trial. The mere fact that
the parties were litigating under a West Virginia docket
number does not mean that Plaintiff delayed the
Pennsylvania litigation. Moreover, Defendant could have
sought a rule to file a complaint anytime during the 3 1/2
year interval. For all of these reasons, Plaintiff did not
“cause a delay” during this time, and is thus entitled to delay
damages starting December 8, 2000.

II.
Defendant also seeks to exclude from the delay damages

calculation a 5 1/2 month period during which Plaintiff
requested time to perform discovery and then took none.
Defendant had filed a motion for summary Judgment on
January 21, 2005. Over Defendant’s objection, Plaintiff sought
and was granted an additional 5 1/2 months (from April 16,
2005 to September 30, 2005) to perform discovery in response
to the motion. In her response to Defendant’s motion for pro-
posed case management order, Plaintiff had indicated that she
intended to depose Changhee Moon, an eyewitness to the inci-
dent in Korea, as well as Bob Baldwin and Brett Christman.
Apparently, these depositions were not taken, and no other
discovery requests were made. During this period, the parties
did appear before Judge Wettick to resolve a discovery issue,
however, that dispute related to discovery requests Plaintiff
had made prior to the extension granted in April. Because
Plaintiff requested the extension to conduct discovery but
essentially did nothing during this time, Plaintiff caused the
delay of trial by 5 1/2 months. Accordingly, Plaintiff is not
entitled to delay damages for this time period.

III.
I am therefore calculating Plaintiff’s delay damages as follows:

Interest
Accrued

Year   Verdict   Prime Rate +1%   Days   Days/Year   Interest
2000   $2,450,737.83         9.50%      23         366      $ 14,630.77
2001   $2,450,737.83       10.50%     365       365     $257,327.47
2002   $2,450,737.83         5.75%     365      365     $140,917.43
2003   $2,450,737.83         5.25%     365      365     $128,663.74
2004   $2,450,737.83         5.00%     366      366     $122,536.89
2005   $2,450,737.83         6.25%     365      365     $153,171.11
2006   $2,450,737.83         8.25%     335      365     $185,567.85

Subtotal: $1,002,815.26

Less Plaintiff ’s Delay (from April 16, 2005 through
September 30, 2005)

Prime Rate + 1%       Days    Days/Year    Deducted Interest
$2,450,737.83  6.25%  (168)        365                     ($70,500.68)

TOTAL: $ 932,314.58

Accordingly, I am entering the following order of court,
awarding Plaintiff delay damages in the amount of
$932,314.58, which when added to Plaintiff ’s damages award
of $2,450,737.83, creates a total award of $3,383,052.41.

ORDER OF COURT
AND NOW, this 26th day of February, 2007, upon consid-

eration of Plaintiff ’s Motion for Delay Damages Pursuant to
Pa. R.C.P. 238, it is hereby ORDERED, ADJUDGED, and
DECREED as follows:

Said motion is GRANTED. Plaintiff is entitled to delay
damages in the amount of $932,314.58, as outlined in this
Court’s opinion. When added to Plaintiff ’s damages award of
$2,450,737.83, Plaintiff ’s total award becomes $3,383,052.41.

BY THE COURT:
/s/Folino, J.
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Cara A. Hoehn v.
Gildas A. Kaib, Jr.

Concealment of Material Defect

Intentional concealment of a material defect is found
when Defendant masked odor of cat urine from Plaintiff with
air fresheners and did not mention the odor in his disclosure
statement.

(Kristen M Iagnemma)

Douglas C. Hart for Plaintiff.
Fred Jug and Robert S. Bootay, III for Defendant.

No. GD 06-3872. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Civil Division.

MEMORANDUM IN SUPPORT OF ORDER
Friedman, J., March 13, 2007—Plaintiff sued Defendant

based, inter alia, on the alleged violation of the Real Estate
Sellers Disclosure Law (“the Disclosure Law”), for conceal-
ment of a material defect, to-wit, a pervasive odor of cat
urine in the home Defendant sold to Plaintiff. The question
of the violation of the Disclosure Law was submitted to a
jury which found in favor of Plaintiff and awarded her
$5,000.00.

The question of whether Defendant’s conduct also consti-
tuted a violation of the Unfair Trade Practices Act and
Consumer Protection Law (the “UTP/CPL”), 72 P.S. §201-1,
et seq., was submitted to the Court alone. The court had indi-
cated to counsel for the parties that it did not consider itself
bound by the jury’s verdict although it would await that out-
come before announcing its own decision on the UTP/CPL.
While the jury was deliberating, the Court heard additional
closing argument on the non-jury issues.

Those issues are similar to those for the jury, however,
here the Plaintiff ’s burden is proof by clear and convincing
evidence of intentional concealment of a material defect.
The Court finds that Plaintiff has met her burden of proving
both liability and damages by clear and convincing evidence.
The Court finds the actual amount required to make Plaintiff
whole is $48,000, not the lower amount which the jury
awarded for violation of the Disclosure Law. (It is noted that
the $5,000 award seems to be a compromise verdict, which
juries are permitted to render. There was no evidence other-
wise to support a $5,000 award.)

The Court finds that there was a persistent odor of cat
urine permeating the entire premises and that the odor did
constitute a material defect. The Court further believes
Plaintiff when she indicated that if the odor had not been
concealed she would not have bought the house. The credi-
ble evidence in this regard is overwhelming.

As to Defendant’s awareness of the problem, the Court
finds that he indeed must have known of it. This is especial-
ly true given the highly credible testimony of the neighbors
regarding the stench from what turned out to be about 50
cats. Even though the cats were removed in 1997, the odor
did not abate significantly with their departure. In particu-
lar, the Court found credible Audrey Heigl, who said she had
alluded to the odor in a conversation with Mr. Kaib some
time after he had purchased the property. (His purchase was
in or about March 2002.)

Mr. Kaib has denied any awareness of the odor which oth-
ers, very credibly, described as so strong as to affect their
enjoyment of their own premises. The Court finds him not to
be credible. The clear and convincing evidence shows that
Mr. Kaib is in the business of rehabilitating real estate for re-
sale, that he knew of the cat odor problem, that he intention-
ally concealed it from Plaintiff by using multiple air freshen-
ers plugged in throughout the house, and that Plaintiff

reasonably relied on his Disclosure Statement which should
have included mention of the persistent cat odor, a material
defect, and did not.

Plaintiff is entitled to actual damages plus reasonable
attorneys fees plus an award of exemplary damages. Actual
damages are $48,000, the amount reasonably needed to cor-
rect the problem. This is also the amount by which the prop-
erty’s fair market value has been diminished, since no pur-
chaser would pay what Plaintiff paid without also having a
$48,000.00 credit against the payment to eliminate the prob-
lem. The persistent cat odor can only be removed as
Plaintiff ’s witness, Mr. Bell, testified. The Defendant pre-
sented no evidence to suggest that the odor could be
removed just as thoroughly but at a lower cost. The other
estimates which Plaintiff had received and rejected would
only mask the odor temporarily and would not eliminate the
problem.

As to the punitive or exemplary portion of the award
under the UTP/CPL, the Court does not believe a large
amount is needed to encourage Plaintiff to be more careful
about the statutorily required disclosure of material defects
in the future with other buyers. The amount of actual dam-
ages is rather large and the attorneys fees are unlikely to be
a small amount. Therefore, the Court will not award treble
damages in this case but it will award exemplary damages in
the additional amount of $25,000.

As indicated before trial, the Court will determine the
reasonable amount of attorney fees in accordance with its
usual procedure, set forth in the attached order. Once that
amount has been determined the Court will enter its final
and complete Decision in favor of Plaintiff and against
Defendant.

See Order of Court filed herewith.

BY THE COURT:
/s/Friedman, J.

Dated: March 13, 2007

ORDER OF COURT
AND NOW, to-wit, this 13th day of March 2007, after con-

sideration of the evidence presented and the arguments of
counsel, the Court having concluded, for the reasons set
forth in the accompanying Memorandum in Support of
Order, that Plaintiff is entitled to an award of actual damages
in the amount of $48,000.00, plus exemplary damages in the
amount of $25,000.00, plus an amount to be determined for
reasonable counsel fees, it is hereby ORDERED that counsel
for Plaintiff file an affidavit setting forth the amount of his
counsel fees incurred, along with detailed supporting infor-
mation, including the fee agreement, the hourly rates
charged, the number of hours spent, the type of work done,
the dates the work was done, attorneys or paralegals by
whom the work was done, as well as any other basis for the
amount claimed, said affidavit to be filed no later than
March 28, 2007.

It is further ORDERED that Defendant respond no later
than April 11, 2007 to the affidavit, if he contests the amount
claimed, by filing a counter-affidavit, if appropriate, or by
demanding an evidentiary hearing as to the amount of fees
only. Alternately, Defendant may stipulate to the amount,
only, of counsel fees without prejudice to his right to object
to the award of any counsel fees.

Once the reasonable amount of Plaintiff ’s counsel fees
has been determined, the Court will enter its final Decision,
in accordance with Pa. R.C.P. 1038.

BY THE COURT:
/s/Friedman, J.
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Stacey Edds Hunt v.
State Farm Mutual Automobile

Insurance Company
Underinsured Motorist Coverage—Application of Maryland Law

1. Maryland law applies when Plaintiff is Maryland resi-
dent and purchased insurance policy in Maryland even
though tort occurred in Pennsylvania.

2. Plaintiff ’s underinsured motorist coverage does not
exceed the tortfeasor’s liability coverage, therefore, Plaintiff
cannot recover under her underinsured motorist policy,
according to Maryland law.

(Kristen M. Iagnemma)

Thomas J. Dempsey for Plaintiff.
Joseph L. Luvara for Defendant.

No. GD 04-19263. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
Strassburger, J., March 22, 2007—Plaintiff Stacey Edds

Hunt filed a complaint on August 18, 2004, against
Defendant State Farm Mutual Automobile Insurance
Company (“Defendant”) seeking to recover under her
underinsured motorist policy. The claim arises out of a motor
vehicle accident that occurred on September 1, 2000, near
mile-marker 84.4 on the Pennsylvania Turnpike in
Westmoreland County. Plaintiff was a passenger in a car that
was rear-ended by a tractor-trailer, and she suffered severe
injuries as a result.

The underlying tort action for this accident was ultimate-
ly mediated and the case settled for $190,898 of the $1 mil-
lion in liability limits available to the tortfeasor. Plaintiff
then demanded the $100,000 underinsured motorist cover-
age (“UIM”) available under her own policy. Defendant
denied that claim, and Plaintiff then filed the lawsuit at issue
here. After pre-trial proceedings not relevant here, this
court granted summary judgment in favor of Defendant on
December 19, 2006. Plaintiff filed a timely Notice of Appeal.

Defendant raised three points in its brief in support of
summary judgment: 1) Maryland law should be applied to
the case, 2) plaintiff is precluded from recovering UM/UIM
benefits from her insurance carrier because she recovered
more than the applicable UM/UIM policy limits from the
tortfeasor, and 3) Plaintiff should be precluded from seeking
UM/UIM benefits from her carrier under the exhaustion
provisions.1

This court agrees with Defendant’s contention that
Maryland law applies, and because Maryland is a “gap” cov-
erage state, that analysis is sufficient to dispose of the case.

In Pennsylvania, choice of law analysis first entails
a determination of whether the laws of the compet-
ing states actually differ. If not, no further analysis
is necessary. If we determine a conflict is present,
we must analyze the governmental interests under-
lying the issue and determine which state has the
greater interest in the application of its law. When
the issue in the case is coverage under an insur-
ance policy, the case is a contract matter. Under the
flexible conflicts methodology approach to insur-
ance contract cases, which was set forth by our
Supreme Court in Griffith v. United Air Lines, Inc.,

416 Pa. 1, 203 A.2d 796 (1964), the court must apply
the law of the state having the most significant con-
tacts or relationships with the contract and not the
underlying tort.

Wilson v. Transport Ins. Co., 889 A.2d 563 (Pa.Super. 2005)
(citations omitted).

It is undisputed that Maryland and Pennsylvania laws dif-
fer in this context. There are two main schools of thought
when it comes to underinsured motorist coverage—“excess”
coverage and “gap” coverage. States, including
Pennsylvania, which adopt the “excess” theory define a tort-
feasor as underinsured when the injured party’s damages
exceed the tortfeasor’s liability coverage. See Nationwide

Ins. Co. v. Schneider, 906 A.2d 586 (Pa.Super. 2006). Thus, in
this case, if Pennsylvania law applied, if Plaintiff could
prove damages in excess of the tortfeasor’s $1 million in cov-
erage, Plaintiff could recover under her UIM policy. States,
including Maryland, which adopt the “gap” theory define a
tortfeasor as underinsured when the injured party’s under-
insured motorist coverage exceeds the tortfeasor’s liability
coverage. See Waters v. United States Fidelity & Guaranty

Co., 616 A.2d 884, 890 (Md. 1992). Thus, under Maryland
law, for Plaintiff to recover UIM benefits, her UIM policy
would have to exceed the $1 million policy carried by the
tortfeasor. Because her UIM policy was for only $100,000,
she cannot prevail.

Because of this conflict in the laws, this court will move
on to the analysis to determine which state has the more sig-
nificant relationship with the contract. Plaintiff is a
Maryland resident, who purchased this insurance policy
through Defendant’s agent in Maryland and signed the con-
tract that conformed with Maryland law in Maryland. It is
only by chance the underlying tort occurred in Pennsylvania.
Therefore, Maryland law applies.

Applying Maryland law in this case, Plaintiff carried
$100,000 in uninsured2 motorist coverage and the tortfeasor
carried $1 million in liability coverage, so there is no gap in
coverage and Defendant prevails.

Plaintiff also contends that the contract of insurance
allows her to recover by importing Pennsylvania law.
Plaintiff relies on a section of her policy known as a con-
formity provision which states under Section I–LIABILITY
Motor Vehicle Compulsory Insurance Law or Financial
Responsibility Law:

Out-of-State Coverage3

If an insured under the liability coverage is in
another state or Canada and, as a non resident,
becomes subject to its motor vehicle compulsory
insurance, financial responsibility or similar law:

a. the policy will be interpreted to give the cov-
erage required by law:

and

b. the coverage so given replaces any coverage
in this policy to the extent required by the law
for the insured’s operation, maintenance or use
of a car insured under this policy.

In other words, if the policy provided liability policy lim-
its of $10,000, but Pennsylvania law mandated limits of
$15,000 to operate a car in Pennsylvania, then the liability
coverage would become $15,000 in Pennsylvania.

Plaintiff argues that the language of the provision apply-
ing to an out-of-state accident is ambiguous and should
therefore be construed against Defendant, as the drafter of
the policy in question. However, the language of this provi-
sion is not ambiguous. The provision itself clearly states that
it applies to liability coverage; the provision says nothing
about uninsured or underinsured motorist coverage. That
coverage is discussed in Section III of the policy.
Furthermore, although Pennsylvania law requires insurers
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to offer UIM/UM coverage, it does not require motorists to
carry that coverage; they can specifically reject it. 75
Pa.C.S.A. §1731(a). Therefore, this provision of the insur-
ance provides no help to Plaintiff, and summary judgment
was properly granted in favor of Defendant.

For the foregoing reasons, the Superior Court should
affirm the decision of this court to grant summary judgment
in favor of the Defendant.

Strassburger, J.
March 22, 2007

1 Defendant agreed to withdraw this third contention during
oral argument.

2 In Maryland, the term uninsured refers to both uninsured
AND underinsured motorist coverage.

3 The contract was attached to Defendant’s Brief in Support
of Preliminary Objections.

Commonwealth of Pennsylvania v.
Charles Porter

Post-Conviction Relief—Criteria for Forensic DNA Testing

1. Defendant is not entitled to have forensic DNA testing
where Court determines that there was no reasonable prob-
ability that such testing would produce exculpatory evidence
or establish his innocence.

2. Defendant did not demonstrate that testing would
establish his actual innocence or that testing would reveal
evidence that had not previously been presented to the jury.

3. Defendant also failed to present a prima facie case
demonstrating that the identity of the individual committing
the crime was at issue.

(I. M. Lundberg)

Michael Streily for Commonwealth of Pennsylvania.
Alan R. Patterson for Defendant.

No. CC 8900281. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Criminal Division.

OPINION
Cashman, J., January 29, 2007—The appellant, Charles

Porter, (hereinafter referred to as “Porter”), filed a pro se
motion for performance of forensic DNA testing pursuant to
42 Pa.C.S.A. §9543.1 and also requested the appointment of
counsel. Upon receipt and review of his petition, counsel was
appointed for him and he filed an amended petition and an
argument was scheduled on that amended petition.
Following the argument on Porter’s petition, his request for
DNA testing was denied since he did not meet the criteria to
have such testing done. It is from the denial of his motion
requesting DNA testing that Porter has taken the instant
appeal.

On November 13, 1989, Porter was found guilty by a jury
of two counts of rape, one count of involuntary deviate sexu-
al intercourse, one count of criminal attempt to commit
involuntary deviate sexual intercourse, one count of unlaw-
ful restraint, one count of aggravated assault, one count of
indecent assault, one count of terroristic threats, one count
of recklessly endangering another person and one count of
burglary. These convictions resulted from the identification
made by the victim of Porter as her attacker, not only in a

photo array but, also, because of her in-court identification
of Porter. In addition to her testimony, there was forensic
evidence that established that Porter’s fingerprints were on
the victim’s toaster which was in her apartment and with
which he threatened her. Following the receipt and review of
a presentence report, Porter was sentenced to an aggregate
sentence of not less than forty nor more than eighty years.
Porter filed a motion for a new trial and a motion in arrest of
judgment, both of which motions were denied. From the
imposition of his sentence Porter filed a direct appeal to the
Superior Court, which Court affirmed the judgment of sen-
tence on July 17, 1991. Porter subsequently filed a petition
for allocatur with the Supreme Court of Pennsylvania, which
request was denied. On April 30, 1992, Porter filed a pro se
motion for post-conviction relief and counsel was appointed
for him in connection with that petition. On December 1,
1994, the Honorable John O’Brien, now deceased, denied his
petition for post-conviction relief. A timely appeal was filed
to the Superior Court from the denial of his petition for post-
conviction relief and on September 27, 1995, the Superior
Court affirmed the action of the Trial Court in denying his
petition for post-conviction relief.

On July 26, 2005, Porter filed a pro se motion for the per-
formance of forensic DNA testing and requested that coun-
sel be appointed for him. His current appellate counsel was
appointed for him and he filed an amended motion and a
hearing was held on that motion which resulted in the denial
of his request for said DNA testing. In Porter’s concise state-
ment of matters complained of on appeal he has suggested
that this Court erred in failing to order such DNA testing
when such testing could establish his actual innocence and
this Court further erred since such DNA testing could possi-
bly lead to the discovery of a suspect who, in fact, committed
these crimes.

In order to be entitled to have forensic DNA testing per-
formed, a defendant must specify the items that are request-
ed to be tested, assert his actual innocence for the offense or
offenses for which he was convicted, present a prima facie
case demonstrating the identity of the individual committing
the crime was at issue in the proceedings that resulted in the
defendant’s conviction, and, that DNA testing would estab-
lish the actual innocence of the defendant for the crimes for
which he was convicted. 42 Pa.C.S.A. §9543.1(c). If at the
time of the hearing on this motion a Court determines that
there was no reasonable probability that such DNA testing
would produce exculpatory evidence or establish the defen-
dant’s innocence, the defendant is not entitled to have that
testing done. 42 Pa.C.S.A. §9543.1(d).

In order to establish one’s entitlement to DNA testing, a
defendant must establish that the testing would prove his
actual innocence. In Bousley v. United States, 523 U.S. 614,
623-624, 118 S.Ct. 1604, 140 L.Ed.2d 828 (1998), the United
States Supreme Court defines the standard and definition of
actual innocence as follows:

Petitioner’s claim may still be reviewed in this
collateral proceeding if he can establish that the
constitutional error in his plea colloquy “has prob-
ably resulted in the conviction of one who is actual-
ly innocent.” Murray v. Carrier, supra, at 496, 106
S.Ct., at 2649. To establish actual innocence, peti-
tioner must demonstrate that, “‘in light of all the
evidence,’” “it is more likely than not that no rea-
sonable juror would have convicted him.” Schlup v.

Delo, 513 U.S. 298, 327-328, 115 S.Ct. 851, 867-868,
130 L.Ed.2d 808 (1995) (quoting Friendly, Is
Innocence Irrelevant? Collateral Attack on
Criminal Judgments, 38 U. Chi. L. Rev. 142, 160
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(1970)). The District Court failed to address peti-
tioner’s actual innocence, perhaps because peti-
tioner failed to raise it initially in his §2255 motion.
However, the Government does not contend that
petitioner waived this claim by failing to raise it
below. Accordingly, we believe it appropriate to
remand this case to permit petitioner to attempt to
make a showing of actual innocence.

It is important to note in this regard that “actu-
al innocence” means factual innocence, not mere
legal insufficiency. See Sawyer v. Whitley, 505 U.S.
333, 339, 112 S.Ct. 2514, 2518-2519, 120 L.Ed.2d 269
(1992).

Accordingly, the proof must be such that it would demon-
strate that the defendant did not commit the crimes for
which he was convicted. See also, Williams v. Erie County

District Attorney’s Office, 848 A.2d 967 (Pa.Super. 2004).
In Commonwealth v. Heilman, 867 A.2d 542, 546-547

(Pa.Super. 2005), the Superior Court described the burden
imposed upon a defendant in order to entitle him to DNA
testing as follows:

Although we have already acknowledged, supra,
the paucity of precedent on the question presented,
that does not free Heilman from the obligation to
provide more than a bald assertion based on an
unintuitive scientific premise. On its face, the
prima facie requirement set forth in §9543.1(c)(3)
and reinforced in §9543.1(d)(2) requires an appel-
lant to demonstrate that favorable results of the
requested DNA testing “would establish” the
appellant’s actual innocence of the crime of convic-
tion. Heilman has failed to make such a demonstra-
tion, nor could he. In DNA as in other areas, an
absence of evidence is not evidence of absence.
Furthermore, a murder suspect may be convicted
on wholly circumstantial evidence, of which there
was plenty in this case. See Commonwealth v.

Simpson, 436 Pa. 459, 260 A.2d 751, 754 (1970).

In reviewing the facts of Porter’s case and the items that he
has requested to have subjected to DNA testing, it is clear
that he has not demonstrated that such testing will establish
his actual innocence. Porter has requested that the nine hair
samples found in the victim’s bed, her sheets and her rape
screening kit be subject to DNA testing. The nine black hairs
that were found on the sheets of the victim’s bed exhibited
typical negroid characteristics. Trial Transcript, page 212.
In examining those nine hairs against samples that were
obtained from Porter, the Commonwealth presented testimo-
ny at the time of trial that none of those nine hairs were
Porter’s. In his amended motion for DNA testing, Porter
makes reference to the fact that the victim initially told the
police that she was raped and sodomized by two white males
who were driving an automobile with Ohio license plates.
DNA testing of these nine hair samples would not establish
that they came from a white male since the hairs had negroid
characteristics. The only thing that it would establish was
that which was already proven and that was, that they were
not Porter’s.

With respect to the bed sheets, the Commonwealth pre-
sented evidence that there were certain blood stains on the
bed sheets and that those stains were “B” blood type stains.
The Commonwealth also established that the victim had type
“B” blood and that Porter had “O” type. In addition, the
Commonwealth demonstrated that the victim was a non-
secretor, whereas, Porter was a secretor. There were no sem-
inal fluid stains found on the bed or any bed linens, nor were

there any fabric separations of these linens. The
Commonwealth also presented evidence that there were no
blood or seminal fluids found on the victim’s clothing. With
respect to the rape screening kit, the vaginal or oral swabs
did not disclose any seminal fluid and the Commonwealth
suggested that the reason for this was that the attacker did
not ejaculate, and, accordingly, there was no seminal fluid
that could be swabbed. The DNA testing with respect to the
rape screen kit would reveal nothing that previously had not
been presented to the jury.

Compounding Porter’s problem with respect to his inabil-
ity to demonstrate that this testing would demonstrate his
actual innocence, he has failed to demonstrate that the iden-
tity of the perpetrator was at issue during his trial. The vic-
tim positively identified Porter when she was shown a photo
array. She further made an unequivocal identification of him
as her attacker at the time of trial and his fingerprints were
on the victim’s toaster. With respect to her identification of
Porter as her assailant, the Superior Court previously ruled
on the sufficiency of the evidence with respect to this identi-
fication and stated as follows:

Unquestionably, Ms. Lee had ample opportuni-
ty to view her assailant. Upon being shown a photo
array, and at trial, she immediately and unequivo-
cally identified appellant as the man who assaulted
and raped her. N.T. 11/8/89 at 24-25, 65-67.
Furthermore, two of appellant’s fingerprints were
found on the toaster which Ms. Lee’s assailant had
handled. This evidence is sufficient to support the
finding that appellant was the man who assaulted
and raped Ms. Lee.

In further support of his argument, appellant
emphasizes the fact that hairs found in Ms. Lee’s
bed were analyzed and found to be neither appel-
lant’s hairs nor Ms. Lee’s hairs. This claim is prop-
erly addressed as a challenge to the weight of the
evidence. The weight to be accorded the evidence
is exclusively with the province of the fact-finder.
Commonwealth v. Fromal, 392 Pa.Super. 100, 572
A.2d 711 (1990). In the present case, testimony con-
cerning these unidentified hairs was presented to
the jury so that the jury could consider this fact in
reaching a verdict. The existence of these hairs
does not make the guilty verdict “so contrary to the
evidence as to shock one’s sense of justice.”
Commonwealth v. McLean, Pa.Super. , , 578
A.2d 4, 8 (1990) (quoting Commonwealth v. Hunter,

381 Pa.Super. 606, 617, 554 A.2d 550, 555 (1989)).
Accordingly, the evidence was sufficient to support
the verdict, and the verdict was not against the
weight of the evidence.

(Superior Court of Pennsylvania, Memorandum,
July 17, 1991 at 5-6).

The victim testified at the time of trial that she had never
seen Porter prior to the early morning hours of the day when
she was sexually assaulted, and that he had never been in
her apartment until he took her back there to continue his
assault. Trial Transcript, page 40. The victim also testified
that Porter picked up her toaster and threatened to “bash her
brains in.” Trial Transcript, page 52. Porter took the stand in
his defense and testified that he had never seen the victim
before, that he had never been in her apartment and that
since he had not been in her apartment, the fingerprints that
were on her toaster could not have been his. Trial
Transcript, page 240-242.

DNA testing on any of the items that Porter has request-
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ed would not disclose another suspect nor demonstrate
Porter’s actual innocence. In light of his contention that the
fingerprints on the toaster were not his, the only scientific
evidence that he should have presented was a fingerprint
expert to challenge the contention of the Commonwealth’s
expert that those fingerprints were, in fact, his. Porter failed
to establish in his motion and at the time of the argument on
that motion the requirements that would have entitled him
for relief and, accordingly, his motion for DNA testing was
properly denied.

Cashman, J.
Dated: January 29, 2007

Commonwealth of Pennsylvania v.
Anthony Mark Knorr

Sentence Modification—Relevant and Mitigating Evidence

There was no error and the Court provided a proper state-
ment of the reasons for the sentence imposed following review
of a presentence report, presentation of testimony from
Defendant’s sister, Defendant’s own statements, Defendant’s
extensive criminal history, and details of fatal assault.

(I. M. Lundberg)

Michael Streily for the Commonwealth.
Kenneth A. Snarey for Defendant.

Nos. CC 200311394; 200400725. In the Court of Common
Pleas of Allegheny County, Pennsylvania, Criminal Division.

OPINION
Cashman, J., January 29, 2007—The appellant, Anthony

Mark Knorr, (hereinafter referred to as “Knorr”), has
appealed from the sentence imposed upon him following his
general plea to the charge of criminal homicide and plea to
a count of robbery. Knorr entered his plea on April 11, 2005.
At the conclusion of the plea proceeding, the Court ordered
a presentence report and noted that an appropriate verdict
in accordance with the facts would be entered following a
review of this matter. (Plea Transcript, pp. 9-10). Knorr
appeared for sentencing on May 31, 2005. Knorr’s sister,
Mary Kay Rahuba, addressed the Court. Tyra Paz spoke on
behalf of her friend, Erik Waugh, the victim in this matter.
Knorr also spoke on his own behalf.

A determination was made that Knorr’s conduct rose to
the level of murder, and this Court found Knorr guilty of
third degree murder. A sentence of not less than fifteen nor
more than thirty years was imposed on the charge of third
degree murder. This sentence was to be followed by a five
year period of probation. The sentence on the count of third
degree murder was within the standard range of the sentenc-
ing guidelines. A ten year consecutive period of probation
was imposed at the robbery count. The reasons for the sen-
tence imposed were placed on the record following the impo-
sition of that sentence. (Sentencing Transcript, p. 14).

A motion to modify sentence was filed on Knorr’s behalf
and a hearing was held on that motion on August 16, 2005. A
letter from Father Malcolm McDonald, the Allegheny
County Jail Chaplain, was presented for consideration to the
Court. There was also additional testimony presented from
Knorr’s sister, Mary Kay Rahuba. Knorr again spoke on his
own behalf. New counsel was appointed for Knorr at the con-
clusion of this hearing, based upon a petition to withdraw
guilty plea that had been filed on his behalf. Attorney
Kenneth Snarey was then appointed to represent Knorr in
this matter. Another hearing was conducted on Knorr’s

motion on February 8, 2006. Knorr withdrew his motion to
withdraw plea, but again persisted in requesting that his
sentence be modified. This Court again noted that Knorr had
received a standard range sentence. The prosecutor noted
the various reasons given by this Court for the sentence
imposed, as well as the various pieces of evidence available
for the Court’s consideration. (Motion Transcript, pp. 7-8).

An Order was subsequently entered on February 8, 2006,
denying Knorr’s motion to modify sentence. A statement of
matters complained of on appeal was subsequently filed on
Knorr’s behalf. This statement lists one assertion of error—
that this Court failed to provide a proper statement of rea-
sons for the sentence imposed, alleging that the Court failed
to consider all relevant and mitigating evidence in imposing
sentence. Knorr’s assertion of error is without merit.

The sentence imposed was only imposed following the
preparation and review of a presentence report and the
presentation by Knorr of testimony from his sister, as well
as statements that he made on his own behalf. This Court
then further reviewed the sentence imposed by examining
the evidence presented by Knorr in his motion to modify
sentence. This Court noted that Knorr’s sister acknowl-
edged Knorr’s extensive criminal history beginning at age
thirteen. His sister, who is a clinical nurse specialist and
program director in child/adolescent psychiatry at Western
Psychiatric Institute and Clinic, observed that Knorr
always functioned better in a structured environment as
witnessed by his time in the military. While she did not
want to see him go to prison, she was relieved that he was
incarcerated rather than being a homeless individual sleep-
ing under a bridge.

This Court also considered the pre-sentence detailing
Knorr’s extensive criminal history and assaultive behavior
and the brutal physical assault of a victim who was virtually
defenseless as a result of his own intoxication demonstrated
by his blood alcohol level of .336%. The violence of this
attack also was shown by the fracture of the victim’s verte-
bra at the C5-C6 level which was accomplished by Knorr
with only his hands and feet. This Court also considered that
this fatal assault was triggered by Knorr’s own alcoholism
and the sum of one dollar, the price that he placed on the vic-
tim’s life. When viewed in the context of the entire record, it
is clear that the sentence imposed upon Knorr was fair, just
and appropriate.

Cashman, J.
Dated: January 29, 2007

Commonwealth of Pennsylvania v.
John Alfred Pearce

Non-Jury Trial—Sufficiency of Evidence—Weight of

Evidence—Excessive Sentence

1. The victims’ credible and corroborated testimony
established all of the elements of the crimes for which the
Defendant was convicted and was not against the weight of
the evidence.

2. The sentences imposed for crimes committed against
children were appropriately ordered to run consecutively
where two separate children were victimized.

(I. M. Lundberg)

Elliot C. Howsie for the Commonwealth.
Patrick J. Thomassey for Defendant.
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Nos. CC 20015519; 200105186; 200105191. In the Court of
Common Pleas of Allegheny County, Pennsylvania, Criminal
Division.

OPINION OF THE COURT
Manning, J., February 5, 2007—The defendant, John

Alfred Pearce, was charged in this matter as follows:
At CC 20001519, with one count each of Indecent Assault,

Criminal Solicitation, Indecent Exposure, Simple Assault,
Endangering the Welfare of Children and Corruption of
Minors; at CC 200105191, with one count of Rape, two counts
of Involuntary Deviate Sexual Intercourse, two counts of
Indecent Assault and one count each of Corruption of
Minors, Endangering the Welfare of Children and
Terroristic Threats; and, at CC 200105186, with two counts
each of Rape, Involuntary Deviate Sexual Intercourse, and
Indecent Assault and one count each of Indecent Exposure,
Corruption of Minors and Endangering the Welfare of
Children.1 The defendant waived his right to a jury trial and
agreed to be tried by this Court. He was adjudged guilty at
one count each of Criminal Solicitation, Simple Assault,
Endangering the Welfare of Children and Corruption of
minors at CC 200015519; one count each of Corruption of
Minors and Endangering the Welfare of Children at CC
200105186 and at all counts at CC 200105191. The defendant
was sentenced on May 24, 2005 to five (5) to fifteen (15)
years at the Rape count and at each of the Involuntary
Deviate Sexual Intercourse counts at CC 200105191. The
sentence for Rape and for one of the IDSI counts were
ordered to run consecutively while the sentence on the other
IDSI count was ordered to run concurrently. No further
penalty was imposed on the remaining counts. The aggre-
gate sentence imposed was not less than ten (10) or more
than thirty (30) years. The defendant was also determined,
after a hearing, to be a sexually violent predator pursuant to
Megan’s Law, 42 Pa.C.S.A. §9791 et seq. He was ordered to
register with the State Police upon his parole.

The defendant filed Notice of Appeal. In his Concise
Statement of Matters Complained of on Appeal he claims
that the verdicts were not supported by the evidence; that
they were against the weight of the evidence and that the
Court erred in not granting his Motion to Reconsider
Sentence. A review of the evidence presented at trial is nec-
essary to properly address these claims.

P.M.2 testified that she lived with the defendant and her
mother, who was the defendant’s girlfriend. During the time
that the defendant lived with her and her mother, he forced
her to engage in various sexual acts. She described incidents
where he forced her to engage in oral, anal and vaginal inter-
course. He also touched her breasts and genitals. She also
related that she had seen the defendant engage in similar
conduct with another child, M.A., and forced her to engage
in a sexual act with M.A.

M.A. also testified. He described repeated incidents of
anal and oral intercourse forced upon him by the defendant.
He claimed that during an incident when the other victim.
P.M. was present, the defendant forced P.M. to place her
mouth on M.A.’s penis. These incidents occurred when the
defendant watched him for his mother. He admitted that
after first telling his mother what happened, he recanted and
told her it did not happen and that P.M. was lying about what
happened to her and what she said happened to him. He
explained that he recanted because he saw how upset his
mother was and was afraid that the defendant would go to
jail. He also said that the defendant threatened to shoot his
mother if M.A. ever told. Eventually, he said that he told his
mother the truth about the abuse. He repeated this to the
original investigating officers.

Dr. Mary Carrasco also testified for the Commonwealth.

She is a pediatrician and conducted a physical examination
on the victim, P.M. She said that the physical findings were
consistent with repeated penetrating trauma to the vagina
and anus.

The defendant presented two character witnesses who
stated that the defendant had a reputation as a truthful and
law abiding person. The defendant also testified. He denied
ever touching any of the children inappropriately. Parker
Reed testified for the defendant. He described the families
of the victims as being dysfunctional. He said that the defen-
dant never spent time alone with the children. According to
Reed, the defendant had a good reputation for truthfulness
and being a law abiding person.

The standard for reviewing a challenge to the sufficiency
of evidence is whether, viewing all the evidence admitted at
trial in the light most favorable to the verdict winner, there
is sufficient evidence to enable the fact-finder to find every
element of the crime beyond a reasonable doubt.
Commonwealth v. Vetrini, 734 A.2d 404, 406-407 (Pa.Super.
1999). When the court is sitting as the finder of fact, it is pre-
sumed that inadmissible evidence is disregarded and that
only relevant and competent evidence is considered.
Commonwealth v. Gonzales, 609 A.2d 1368, 1371 (Pa.Super.
1992). A challenge to the weight of the evidence presumes
that the evidence was sufficient but contends that the verdict
was so contrary to the evidence as to shock one’s sense of
justice and make the award of a new trial imperative.
Commonwealth v. Hunter, 554 A.2d 550 (Pa.Super. 1989).

The Court is satisfied both that the verdict was supported
by sufficient evidence and that the verdicts were not against
the weight of the evidence. The Court, as the fact-finder, had
to assess the credibility of the witnesses and weigh the evi-
dence. The verdicts reached were based on this Court’s
assessment that the victim P.M. was credible. Her testimony
was corroborated by the pediatrician who testified. P.M.’s
testimony established all of the elements of the crimes for
which the defendant was convicted.

At CC 200105191, the defendant was convicted of Rape,
Involuntary Deviate Sexual Intercourse, Indecent Assault,
Corruption of Minors, Endangering the Welfare of Children
and Terroristic threats. To prove the defendant guilty of
rape, the Commonwealth was required to establish, beyond
a reasonable doubt, that the defendant had sexual inter-
course with the victim and that he did so either through
forcible compulsion or threat of forcible compulsion or when
the victim was under the age of thirteen. 18 Pa.C.S.A. §3121
(a) & (b). The offense of Involuntary Deviate Sexual
Intercourse required proof of that the defendant engaged in
oral or anal intercourse with a victim through forcible com-
pulsion, the threat of forcible compulsion or where the vic-
tim was under the age of thirteen. 18 Pa.C.S.A. §3123(a)(b).
The offense of Indecent Assault required proof that the
defendant engaged in indecent contact with a victim without
the victim’s consent, by forcible compulsion, threat of
forcible compulsion or where the victim is under the age of
thirteen. 18 Pa.C.S.A. §3126. Finally, the offense of Indecent
Exposure required that the Commonwealth prove that the
defendant exposed his genitals to other persons under cir-
cumstances where he knows that his conduct is likely to
offend, affront or alarm. 18 Pa.C.S.A. §3127.

The testimony of the victim established that the defen-
dant did have sexual intercourse with her, anally, orally and
vaginally; that he had indecent contact with her and that he
exposed his genitals to her. It also established that he did so
while she was less than thirteen years of age and that he did
so through the use of forcible compulsion or threat of
forcible compulsion. The law is clear in this Commonwealth
that the uncorroborated testimony of a sexual assault victim
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is sufficient to support a verdict of guilty. Commonwealth v.

Lyons, 833 A.2d 245 (Pa.Super. 2003). Here, the victim’s tes-
timony was not uncorroborated. The testimony of Dr.
Carrasco, that there were physical findings consistent with
this victim having been penetrated vaginally and anally, cor-
roborated her testimony. Her testimony was also corroborat-
ed by the other victim, M.A. The determination that the vic-
tim’s testimony was credible was, standing alone, to support
the verdicts of guilty.

As to the offenses of Corruption of Minors and
Endangering the Welfare of Children, the conduct that estab-
lished the defendant’s guilt of the sexual offenses also estab-
lished his guilt of these offenses. Certainly, engaging in sex-
ual intercourse with a child tends to corrupt the morals of
that minor and also endangers that child’s welfare. Finally,
the victim testified that the defendant threatened to shoot
her mother if she revealed what he had done. This threat
clearly constituted a threat to commit a crime of violence
and was made with the intent to terrorize the victim to per-
suade her to not disclose his assaults. It established the ele-
ments of the crime of Terroristic Threats. 18 Pa.C.S.A. §2706.

The offenses at CC 200105186 and 200015519 for which
the defendant was found guilty involved the victim M.A. The
Court adjudged the defendant guilty of those offenses for
which M.A.’s testimony was corroborated by the testimony
of P.M. M.A. testified that P.M. was present during some of
the incidents of sexual abuse that he described. She
described an incident, which M.A. also described, when the
defendant forced the two of them to engage in oral sex.

At CC 200015519, the defendant was found guilty of
Solicitation, with the offense solicited being Involuntary
Deviate Sexual Intercourse. The crime of solicitation
requires proof that a person “…commands, encourages or
requests that another person [to] engage in specific conduct
which would constitute such crime…” and that he do so with
the intent to promote or facilitate the commission of that
crime. The evidence established that the defendant encour-
aged or commanded these children to engage in the crime of
involuntary deviate sexual intercourse with the intent that
they do so. Accordingly, the verdict of guilty of this offense
was supported by sufficient evidence. These facts also were
sufficient to support the verdict of guilty as to the
Endangering and Corruption charges. The defendant’s
threat to shoot M.A.’s mother was sufficient to support the
verdict of guilty as to Simple Assault.

The verdicts in this matter were not against the weight of
the evidence; they were completely consistent with the evi-
dence presented. As this Court pointed out when the verdicts
were delivered and earlier in this Opinion, this case turned
largely on the credibility of the witnesses presented. As the
fact-finder, this Court was free to believe or disbelieve that
testimony of any witness, in part or in whole. The verdicts
rendered as to all counts charged in all criminal informa-
tions tried in this matter certainly establish that this Court
properly and carefully considered the evidence presented,
gave the evidence the appropriate weight and properly
applied the law to the facts determined by that evidence. The
verdicts were not against the weight of evidence.

The defendant’s final challenge is to the sentence
imposed. He contended in a Post-Sentence Motion that the
sentence was excessive. The sentences imposed at the
Solicitation count at CC 2000155219 and at the Rape and
IDSI counts at CC 200105191, were mandatory sentences
imposed pursuant to 42 Pa.C.S.A. §9718 because the offenses
were committed against children. This Court ordered two of
those sentences, each involving one of the victims, to run
consecutively, for the aggregate minimum sentence of ten
years. It was entirely appropriate that these sentences be

ordered to run consecutively because there were two sepa-
rate children victimized by the defendant. The only discre-
tion this Court had in imposing sentence was whether to run
the sentences consecutively or concurrently. The decision to
run two consecutively and the rest concurrently was clearly
not an abuse of that discretion. It was warranted by the facts
of the case.

For these reason, the defendant’s judgment of sentence
should be affirmed.

BY THE COURT:
/s/Manning, J.

Date: February 5, 2007

1 The defendant was also charged with similar offenses at
CC numbers 200101340 and 200101341. As he was adjudged
not guilty at all counts in those cases, they are not the sub-
ject of this appeal.

2 The Court will identify the victims in this matter only by
their initials.

Commonwealth of Pennsylvania v.
Raj Karee Edge

Post-Conviction Relief—Ineffectiveness of Counsel—

Communication of Potential Plea

Post-conviction relief was properly dismissed where the
record and testimony in the proceeding were clear that there
were no plea negotiations and accordingly no plea agree-
ment that should have been communicated.

(I. M. Lundberg)

Michael Streily for the Commonwealth.
Raj Karee Edge Pro Se.

Nos. CC 9813435; 9813774. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Cashman, J., February 27, 2007—The appellant, Raj

Edge, (hereinafter referred to as “Edge”), has filed the
instant appeal as a result of the denial, following a hearing,
of his petition for post-conviction relief. The sole issue that
Edge is asserting in his current appeal is the claim of the
ineffectiveness of his trial counsel in failing to communicate
to Edge a potential plea agreement, which Edge maintains
he would have accepted.

On May 10, 2001, following a jury trial, Edge was convict-
ed of first degree murder, criminal conspiracy, and posses-
sion of a firearm without a license for his involvement in the
ambush and assassination of Jason Faulk on October 4, 1998.
Following the receipt and review of a presentence report,
Edge was sentenced to the mandatory period of life in prison
without the possibility of parole and a consecutive term of
imprisonment of thirteen and one-half to twenty-seven
years, for his convictions on the crimes of criminal conspir-
acy and possession with a firearm without a license.

Edge filed a timely appeal to the Superior Court, and that
appeal was denied on February 4, 2004. Edge filed a petition
for allocatur with the Supreme Court, which petition was
denied on February 18, 2005. On January 31, 2006, Edge
filed a pro se petition for post-conviction relief and counsel
was appointed for him on April 7, 2006. An amended petition
for post-conviction relief was filed on June 8, 2006. After
receiving an extension of time to file an answer to Edge’s
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amended petition for post-conviction relief, the
Commonwealth filed its answer on October 23, 2006. A hear-
ing on that petition was scheduled for December 4, 2006, at
which time the sole issue presented to this Court was the
question as to whether or not Edge’s trial counsel failed to
communicate a plea offer to Edge, which, had known the
terms of that offer, he would have accepted.

In order to be entitled to post-conviction relief, the peti-
tioner must establish his eligibility pursuant to Section 9543
of the Post-Conviction Relief Act, which provides as follows:

(a) General rule.—To be eligible for relief under
this subchapter, the petitioner must plead and
prove by a preponderance of the evidence all of the
following:

(1) That the petitioner has been convicted of a
crime under the laws of this Commonwealth and is
at the time relief is granted:

(i) currently serving a sentence of imprison-
ment, probation or parole for the crime;

(ii) awaiting execution of a sentence of death for
the crime; or

(iii) serving a sentence which must expire
before the person may commence serving the
disputed sentence.

(2) That the conviction or sentence resulted from
one or more of the following:

(i) A violation of the Constitution of this
Commonwealth or the Constitution or laws of
the United States which, in the circumstances of
the particular case, so undermined the truth-
determining process that no reliable adjudica-
tion of guilt or innocence could have taken
place.

(ii) Ineffective assistance of counsel which, in
the circumstances of the particular case, so
undermined the truth-determining process that
no reliable adjudication of guilt or innocence
could have taken place.

(iii) A plea of guilty unlawfully induced where
the circumstances make it likely that the
inducement caused the petitioner to plead
guilty and the petitioner is innocent.

(iv) The improper obstruction by government
officials of the petitioner’s right of appeal where
a meritorious appealable issue existed and was
properly preserved in the trial court.

(v) Deleted.

(vi) The unavailability at the time of trial of
exculpatory evidence that has subsequently
become available and would have changed the
outcome of the trial if it had been introduced.

(vii) The imposition of a sentence greater than
the lawful maximum.

(viii) A proceeding in a tribunal without juris-
diction.

(3) That the allegation of error has not been previ-
ously litigated or waived.

Subsec. (a)(4) is permanently suspended insofar as it
references “unitary review” by Pennsylvania
Supreme Court Order of Aug. 11, 1997, imd. effective.

(4) That the failure to litigate the issue prior to or
during trial, during unitary review or on direct
appeal could not have been the result of any ration-
al, strategic or tactical decision by counsel.1

In reviewing Edge’s claim in light of these eligibility
requirements, it is clear that his petition has been timely
filed, that he is currently serving a sentence of imprisonment
for the crimes for which he was convicted and that the alle-
gation of ineffectiveness of his trial counsel would establish
a basis upon which, if proven, he would be entitled to relief.
The Pennsylvania Supreme Court in Commonwealth v.

Grant, 572 Pa. 48, 813 A.2d 726 (2002), has specifically
directed that any claims of ineffectiveness of counsel are to
be addressed in a petition for post-conviction relief and not
in a direct appeal.

The Sixth Amendment of the United States Constitution
and Article I, Section IX of the Pennsylvania Constitution,
guarantee a criminal defendant the right to effective repre-
sentation. The United States Supreme Court in Strickland

v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674
(1984), recognized that the ineffectiveness of counsel man-
dates the granting of a new trial. The Pennsylvania
Supreme Court in Commonwealth v. Pierce, 515 Pa. 153,
527 A.2d 973 (1987), adopted the standard of performance
as set forth in Strickland, supra, and required that a defen-
dant claiming the ineffectiveness of his counsel had to
prove a three-prong test, that being that the claim now
being asserted had some arguable merit, that his counsel
had no reasonable basis for the actions or omissions with
respect to that claim, and that the defendant had been prej-
udiced by his counsel’s conduct. In reviewing a claim of the
ineffectiveness of counsel, it is well settled that the law
presumes that counsel was effective and that the petitioner
asserting such a claim bears the burden of proving the inef-
fectiveness of his counsel. Commonwealth v. Khalil, 806
A.2d 415 Pa.Super. 202. The burden of proof imposed upon
a petition asserting this claim of ineffectiveness has been
set forth in Commonwealth v. Kimball, 555 Pa. 299, 724
A.2d 326, 333 (1999), as follows:

By holding that the PCRA standard does not
impose a more onerous burden on a defendant than
that required by Pierce, we do not rewrite the
PCRA nor alter the test for proving ineffective
assistance of counsel in a PCRA petition. The peti-
tioner must still show, by a preponderance of the
evidence, ineffective assistance of counsel which,
in the circumstances of the particular case, so
undermined the truth-determining process that no
reliable adjudication of guilt or innocence could
have taken place. This requires the, petitioner to
show: (1) that the claim is of arguable merit; (2)
that counsel had no reasonable strategic basis for
his or her action or inaction; and, (3) that, but for
the errors and omissions of counsel, there is a rea-
sonable probability that the outcome of the pro-
ceedings would have been different. What we hold
today is that, where the petitioner has demonstrat-
ed that counsel’s ineffectiveness has created a rea-
sonable probability that the outcome of the pro-
ceedings would have been different, then no
reliable adjudication of guilt or innocence could
have taken place. Reliability of the adjudication of
guilt or innocence and the probability that coun-
sel’s ineffectiveness caused a different outcome of
the proceedings are concepts so closely intertwined
and commonly-rooted in Strickland that we refuse
to separate them.
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Edge’s only claim of the ineffectiveness of trial counsel is
his assertion that his trial counsel did not communicate to
him a proposed plea agreement, which, had he known the
terms of such a plea agreement, he would have accepted.
Edge’s testimony in regard to what the plea agreement was,
was at best unclear and uncertain. Initially, Edge testified
that his trial counsel, Martin Dietz, met with him in the
bullpen prior to the commencement of his jury trial and sug-
gested that a plea agreement had been offered to him which
envisioned a sentence of twenty to forty years for a third
degree murder plea and ten to twenty years on the conspir-
acy charge, which was to run consecutive for an aggregate
sentence of thirty to sixty years. Edge rejected that offer.
After the jury was selected and Edge was in the courtroom,
Dietz supposedly told Edge that there was another plea
agreement of two ten to twenty year sentences if he agreed
to testify against his co-defendants. Edge did not know if he
wanted to take that plea agreement because he still wanted
to think about it but he also thought that it was probably too
late to enter into that plea agreement since the trial had
already started. After this discussion between Edge and
Dietz, there were no further discussions with respect to a
proposed plea agreement.

After Edge was convicted and sentenced, Dietz was per-
mitted to withdraw and J. Richard Narvin, Esquire was
appointed to represent Edge in connection with his post-con-
viction rights. Edge never raised the question of a proposed
plea agreement in his direct appeal nor did he ever mention
his discussions with Mr. Narvin of a proposed plea agree-
ment because of Edge’s belief that the claims of the ineffec-
tiveness of his trial counsel could not be raised in a direct
appeal due to the dictates of Commonwealth v. Grant, supra.

The problem with this contention is that Edge’s appeal was
filed almost fifteen months prior to Commonwealth v. Grant,

supra being decided.
The only other witness that testified at the time of the

hearing on Edge’s petition for post-conviction relief was
Dietz. He testified that he had discussions with Edge about
the possibility of pursuing a plea agreement; however, there
were no definitive terms to such a plea. While he was author-
ized to seek a plea agreement because Dietz believed it was
in Edge’s best interest, he had received no offers from the
District Attorney’s Office. In fact, Dietz testified that in his
discussions with the Assistant District Attorney, Darrell
Dugan, Dietz was advised that the Assistant District
Attorney would net enter into any plea agreements unless
approved by the family of the victim. When Mr. Dugan
approached the family of the victim, they were adamantly
opposed to any plea negotiations and would not be willing to
authorize a plea agreement discussion. In light of the feel-
ings of the victim’s family, the Assistant District Attorney
made no offer to Dietz and, accordingly, Dietz had nothing to
communicate to Edge. Dietz was unequivocal in the fact that
there were no plea discussions nor was there any plea offer
ever made and, accordingly, he had no plea agreement to
communicate to Edge. At the time of that hearing, the
Commonwealth made an offer suggesting that had Mr.
Dugan been called to testify, he would testify that there were
no plea discussions because the victim’s family was
adamantly opposed to any plea negotiations. His testimony
would have been in accordance with the certificate attached
to Edge’s petition for post-conviction relief, which was exe-
cuted by Mr. Dietz.

When reviewing the record and the testimony in this par-
ticular proceeding in light of Edge’s contention that he
would have accepted a plea agreement had it been commu-
nicated to him, it is clear that there were no plea negotiations
ever undertaken and, accordingly, there was no plea agree-

ment ever offered to Edge’s counsel which should have been
communicated to him. Since there was no plea agreement, it
is also clear that Edge’s petition for post-conviction relief
was properly dismissed.

Cashman, J.
Dated: February 27, 2007

1 42 Pa.C.S.A. §9543(a).

Commonwealth of Pennsylvania v.
Marty Allen Armstrong

Non-Jury Trial—Sufficiency of Evidence—Sentence

1. The facts and circumstances presented by the
Commonwealth established that firing of the weapon was not
accidental where the trial judge sitting as the fact-finder
found the Defendant’s testimony was not credible, was con-
tradicted by the evidence presented by the Commonwealth
firearms expert, and was contradicted by the testimony of
the victim. Further, the court did not state anywhere in the
record that it considered the co-defendant’s testimony in its
conclusions.

2. Court satisfied the requirement that it place on the
record the reasons for the sentence where it considered the
sentencing guidelines, the pre-sentence report, and the
statements made at the time of the concurrent sentence
imposed to reflect the seriousness of each criminal act and
the severity of the impact on the victim.

(I. M. Lundberg)

Lisa Marie Pellegrini for Commonwealth of Pennsylvania.
Scott Coffey for Defendant.
No. CC 200303907. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION OF THE COURT
Manning, J., March 1, 2007—The defendant, Marty Allen

Armstrong, was charged by criminal information with the
following:

Count 1—Criminal Attempt (Homicide) 18 Pa. C.S.
§901;

Count 2—Robbery, 18 Pa. C.S. §3701;

Count 3—Aggravated Assault, 18 Pa. C.S. §2702
(A)(2);

Count 4—Violation of the Uniform Firearms Act, 18
Pa. C.S. §6106; and

Count 5—Criminal Conspiracy, 18 Pa. C.S. §903.

The defendant elected to proceed non-jury.1 Prior to the con-
clusion of the trial, the defendant entered pleas of guilty to
Counts 2, 3, 4 and 5. The Court deferred acceptance of the
guilty plea pending the outcome of the non-jury trial. At the
conclusion of that trial, the Court adjudged the defendant
guilty of Criminal Attempt-Homicide at Count 1 and accept-
ed his pleas of guilty at the remaining counts. The Court then
sentenced the defendant to not less than fifteen (15) nor
more than thirty (30) years at Count 1; to not less than five
(5) nor more than ten (10) years at Count 2; to not less than
five (5) nor more than ten (10) years at Count 3; and to no
further penalty at the remaining counts. The sentences were
ordered to run consecutively for an aggregate sentence of
not less than twenty-five (25) nor more than fifty (50) years
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incarceration.
Defendant filed a Motion to Modify Sentence which was

denied. Although the defendant failed to file a timely Notice
of Appeal, his right to do so was reinstated pursuant to a Post
Conviction Relief Act Petition filed by appointed counsel. In
the Concise Statement of Matters Complained of an Appeal
filed by counsel, he raises the following claims:

1. That trial court erred in failing to grant the
defendant’s Motion for Judgment of Acquittal at
the conclusion of the Commonwealth’s case and at
the conclusion of the trial2;

2. The sentence of twenty-five (25) to fifty (50)
years imprisonment was excessive and the trial
court failed to state on the record the reasons for
the sentence imposed.

The evidence presented at trial established that on
January 3, 2003 the victim, Michael Lahoff, was walking to
his car in the Smithfield Street parking garage. The defen-
dant and his co-defendant, Lamont Fulton, had skipped
school and were looking for someone to rob. The defendant
had removed a handgun from the apartment of an army
recruiter with whom he was staying. They followed the vic-
tim into the garage. Mr. Lahoff took the elevator to the sev-
enth floor. The defendants watched the elevator floor indica-
tor lights to see where he exited. They then followed him to
the seventh floor.

As Mr. Lahoff was stopped at the rear of his vehicle load-
ing his equipment into the rear of his van, the defendant
approached him with the handgun. Fulton stood on the ramp
between floors to as a lookout. The defendant pointed the
weapon at the victim and demanded his wallet. Mr. Lahoff
complied. According to the victim, after he handed the
defendant his wallet, he looked at the defendant and “could
see in his eyes that he was aiming the gun and I knew at that
point that he was going to pull the trigger.” (T.T., 1/4/05 at
90) As the victim pleaded for the defendant to not shoot him,
the defendant pointed the weapon at Mr. Lahoff and pulled
the trigger. The bullet struck Mr. Lahoff in the neck, break-
ing his neck and severing his spinal cord. He was paralyzed
from the shoulders down and will remain so for the remain-
der of his life.

The defendant and Fulton fled the scene; stopping in the
bathroom of a Starbuck’s to rifle through the victim’s wallet
and remove the fifteen dollars it contained. They returned
home, stopping to purchase marijuana with Mr. Lahoff ’s
money. The defendant then returned the weapon.

The defendant was eventually identified through a high
school letterman jacket that he wore on the day of the shoot-
ing. He was interviewed by the police and although he
admitted to robbing Mr. Lahoff, stated that the gun fired
accidentally. He also lied to the police about the identity of
his accomplice, claiming that the person with him was a man
named Eric who he had just met that day. He admitted at
trial that he lied to the police about the identity of his accom-
plice to try to protect his co-defendant.

When addressing a challenge to the sufficiency of the
evidence, a court, viewing the evidence in a light favorable
to the Commonwealth as verdict winner and giving the
Commonwealth the benefit of all reasonable inferences
that arise from that evidence, must determine whether the
evidence is sufficient to permit a fact-finder to determine
that each and every element of the crimes charged has
been established beyond a reasonable doubt. It is the func-
tion of the fact-finder to pass upon the credibility of the
witnesses and to determine the weight to be accorded the
evidence produced. The fact-finder is free to believe all,

part or none of the evidence introduced at trial. The facts
and circumstances established by the Commonwealth need
not be absolutely incompatible with the defendant’s inno-
cence, but the question of any doubt is for the fact-finder
unless the evidence is so weak and inconclusive that as a
matter of law no probability of fact can be drawn from the
combined circumstances. Commonwealth v. Hagan, 654
A.2d 541 (Pa. 1995).

The defendant’s challenge to the sufficiency of the evi-
dence rests on two arguments. First, he contends that the
evidence failed to establish that the firing of the weapon was
not accidental. Closely related to that is the claim that the
Court improperly considered the inculpatory statement
given by the co-defendant in which he claimed that the
defendant cocked the gun prior to firing it in determining
that the firing was intentional. Both of these arguments
must fail.

For a defendant to be found guilty of attempted murder,
the Commonwealth must establish that the defendant pos-
sessed a specific intent to kill. Commonwealth v. Anderson,

650 A.2d, 20, 24 (Pa. 1994). A specific intent to kill can be
inferred from the circumstances surrounding the incident.
Because a person generally intends the consequences of his
act, specific intent to kill may be inferred from the fact that
the accused used a deadly weapon to inflict injury to a vital
part of the victim’s body. Commonwealth v. Sattazahn, 631
A.2d 597, 602, (Pa.Super. 1993), appeal dismissed, 652 A.2d
293 (Pa. 1994). Accordingly, the inference that the defendant
intended to kill the victim when he fired his weapon into the
defendant’s neck was a reasonable inference. As the
Commonwealth is entitled to the benefit of all reasonable
inferences that arise from the evidence, the defendant’s
challenge to the sufficiency of the evidence on this basis is
without merit. The defendant’s claim at trial that the dis-
charge of the weapon was accidental did not render this
inference unreasonable.

Not only was the inference that the defendant intended to
kill reasonable, it was, frankly, the only reasonable infer-
ence. The Court did not consider the defendant’s testimony
that the weapon discharged accidentally at all credible. It
was contradicted by the evidence presented by the
Commonwealth. Dr. Robert Levine, the firearms expert who
testified on behalf of the Commonwealth, was asked by the
prosecutor if it was possible that the firearm used in the
shooting accidentally discharged, as the defendant claimed.
He replied, “No.” The firing pin was locked in place until the
trigger reaches a certain point in its travel. (T.T., 1/5/05, p.
118). The testimony of the victim also contradicted the
defendant’s claim that the weapon went off because he
jumped back when he was startled by the victim. Mr. Lahoff
said that he could see the victim aiming the gun at him short-
ly before it was fired. The evidence was clearly sufficient to
establish that the defendant intended to kill the victim when
he pulled the trigger.

The defendant also challenges the sufficiency of the evi-
dence on the basis that the Court improperly relied on evi-
dence inadmissible against this defendant. He complains
that this Court improperly considered testimony by the co-
defendant, Lamont Fulton, concerning the cocking of the
gun, in reaching its conclusion that the shooting was inten-
tional. This claim is without merit. “[T]rial judges sitting as
fact-finders in criminal cases are presumed to ignore preju-
dicial evidence in reaching a verdict.” Commonwealth v.

Irwin, 579 A.2d 955, 957 (Pa.Super. 1990), appeal denied, 588
A.2d. 913 (Pa. 1991). In a non-jury trial, the judge is pre-
sumed to have disregarded inadmissible testimony.
Commonwealth v. Geathers, 847 A.2d 730 (Pa.Super. 2004).
As the Pennsylvania Supreme Court has aptly said: “[I]t is
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the essence of the judicial function to hear or view proffered
evidence, whether testimonial or in exhibit form, and to
decide whether or not it should be admitted into evidence, or
if admitted initially or provisionally, should later be exclud-
ed or disregarded.” Commonwealth v. Green, 347 A.2d 682,
683 (Pa. 1975).

This Court did not consider the inadmissible testimony
of Lamont Fulton in rendering this verdict. The conclusion
that the defendant fired the weapon intentionally was
based on the inference described above and the lack of
credibility of the defendant’s claim that the weapon dis-
charged accidentally, without any consideration of Fulton’s
testimony. Nowhere in the record did the Court state that it
was considering Fulton’s statements or testimony. The ref-
erence the Court made to the fact that the safety was not
engaged and that the defendant cocked the weapon was
based on the evidence the Commonwealth offered concern-
ing the operation of the weapon. Obviously, the safety was
not engaged or the weapon would not have fired. The gun
may very well have been cocked, as that was one method by
which the weapon could be fired. It was not necessary to
rely on the testimony of the co-defendant to conclude that
the weapon was cocked.

Finally, the defendant contends that the sentence imposed
was excessive and that the Court did not place adequate rea-
sons on the record for the sentences imposed. The sentences
imposed at Counts 2 and 3, the Robbery and Conspiracy
counts, were mandatory minimum sentences required by 42
Pa. C.S. §9712. The sentence imposed for the Criminal
Attempt-Homicide was not a mandatory sentence but was
within the standard range of sentences provided in the
Sentencing Guidelines. The offense of Criminal Attempt-
Homicide carries an Offense Gravity score of 14. Where a
deadly weapon is used, as it clearly was here, the standard
range of sentences is between ninety (90) months to the
statutory limit of two hundred and forty (240) months. 204
Pa. Code §303.1 et seq.

The Court stated on the record that it had considered the
sentencing guidelines, the pre-sentence report and the state-
ments made at the time sentence was imposed in determin-
ing the appropriate sentence. In doing so, the Court satisfied
the requirement that it place on the record the reasons for
the sentence. Where a sentencing court states that it has
reviewed the pre-sentence report, it has met the require-
ment that it place on the record its reasons for the sentence
imposed. The court is presumed to have imposed the sen-
tence based on the contents of the report. Commonwealth v.

Boyer, 856 A.2d 149 (Pa.Super. 2004).
This Court, however, went on to explain that the sen-

tences imposed, and the determination to run those sen-
tences consecutively, was based on the severe impact the
defendant’s crime had upon the victim. The defendant’s
actions have forever altered the life of Michael Lahoff. He
will spend the rest of his life, a life certainly shortened by
the defendant’s action, unable to move below his shoulders.
Nearly all of the activities that he enjoyed with his wife and
two children are forever beyond his reach. He will no longer
be able to work to support his family. The defendant
imposed the maximum damage that he could possibly have
imposed on Mr. Lahoff short of killing him. The statutory
maximum sentence for the charge of Criminal Attempt-
Homicide of not less than twenty or more than forty years
was within the standard range. The Court imposed a sen-
tence less than that because of the age of the defendant and
because of the comments of the victim in this matter which
expressed hope that the sentence would reflect “…some-
thing that might help them turn their lives around.” (N.T.
3/7/05, p. 21). The victim showed more mercy to the person

who condemned him to a life paralyzed from the neck down
than that person showed him. The Court’s sentence reflect-
ed that mercy.

Any lesser sentences would have depreciated the serious-
ness of the offenses. The sentences were ordered to run con-
secutively because there were three distinct crimes here.
The Conspiracy and Robbery could have been accomplished
without shooting the victim. Had the defendant simply point-
ed the gun at Mr. Lahoff and left with his wallet, he would
have faced the mandatory sentence of five years for that
Robbery. To have that sentence and the sentence for
Conspiracy run concurrently with the sentence for the act of
trying to kill Mr. Lahoff would have meant that the defendant
received no punishment for those offenses. Consecutive sen-
tences were imposed to reflect the seriousness of each crim-
inal act committed by this defendant.

BY THE COURT:
/s/Manning, J.

1 The defendant was tried together with his co-defendant,
Lamont Fulton. Fulton was tried by a jury. The evidence was
presented to the jury and this Court at the same time.
Counsel for this defendant made argument to the Court out-
side of the presence of the jury.

2 A challenge to the Court’s denial of a Motion for Judgment
of Acquittal is a challenge to the sufficiency of the evidence.
Commonwealth v. Chiari, 741 A.2d 770 (Pa.Super. 1999).
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Marie Klos v. Stanley Klos
Custody—Relocation

1. Mother and Father were married in 1983 and separat-
ed in 2005. Five of their eight children were minors at the
time of separation, and Mother filed Complaint to Confirm
Custody. A trial was scheduled for the fall of 2006, but, in the
interim, Father filed a petition for relocation with the minor
children to Florida. A relocation hearing was held in August
of 2006.

2. Father was permitted to relocate to Florida with the
oldest of the five minors so that child could attend high
school in Florida and not have his senior year disrupted.
Mother, with the assistance of the guardian ad litem, allowed
the next two children to move to Florida with Father as well.
The trial was, therefore, limited to the custody arrangement
for the youngest two children.

3. Mother had served as the primary caretaker of the chil-
dren during the parties’ marriage, but all of the children
reported suffering tremendously during her care, with sev-
eral of the children being diagnosed with major depressive
disorder a severe post-traumatic stress disorder as a result
of her abuse. Father, though not the primary caretaker of the
children, had been actively involved in their care.

4. All of the minor children chose to reside with Father
as they were comfortable with him. The psychologist found
the Father to be cooperative and appropriate in his parent-
ing. When with Mother, the children were angry and the
psychologist found her to be abusive, controlling, and had
attempted to sabotage the evaluation. Mother greatly dis-
paraged Father to the children, while Father did not engage
in this tactic.

5. The trial court was not limited to the factors set for-
ward in Gruber v. Gruber, 583 A.2d, 434, Pa.Super. 1990, as at
the time of trial, no custody order, agreement, or status quo
existed. Further, the Father had already moved to Florida
and, therefore, the trial court had to determine what would
serve the best interests of the children.

6. The guardian ad litem recommended that the children
reside with Father as did the court-appointed psychologist,
and as did the Mother’s own independent psychologist. Both
parents were seen to be on equal footing, sharing the burden
of persuasion and production, with the court’s focus being to
determine which parent would provide a familial setting that
better served the children’s best interests. The trial court
determined that it was in the youngest two children’s best
interests to reside in Florida with Father and their minor sib-
lings, as well as with an emancipated sibling.

7. Father raised an argument regarding hearsay, and the
trial court accepted statements that witnesses represented
the children had made as either being introduced not for the
matter of the truth asserted and, therefore, not hearsay, or
having fallen within an exception to the hearsay rule.
Hearsay that represented statements contained in expert
reports were permissible.

(Christine Gale)

Mary B. Adamczyk for Plaintiff/Mother.

Daniel H. Glasser for Defendant/Father.
Samuel Moore, Guardian ad litem for Children.
No. FD 05-8668-006. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Family Division.
Eaton, J., April 16, 2007.

Joseph W. Kaule v. Cynthia Kaule
Equitable Distribution—Alimony—Counsel Fees—

Unreimbursed Medical Expenses

1. The parties were married in 1983 and separated in
2004. Their child had reached the age of majority. The hus-
band, age 48, was the owner of a hair salon and earned
approximately $41,000 per year. The wife, age 50, helped
with the establishment and bookkeeping of the salon, and
was a waitress at the time of trial, earning approximately
$17,000 per year. She had a teaching certificate that was not
permanent and would require two more years of training.

2. In valuing the marital assets, the trial court empha-
sized that the value of furnishings would be based on their
present actual value and not their purchase or replacement
value. Evidence regarding the valuation of assets, such as
the salon, could not be speculative, but had to be based on
reliable evidence. An expert regarding the value of the salon
did not need to be revealed prior to the submission of a pre-
trial statement. The court was also not bound by an expert’s
opinion as to value.

3. Because of the twenty year marriage, the wife’s limit-
ed employment, her medical concerns, her contribution to
the husband’s business, her lack of retirement investments,
and her contribution to the marriage as a homemaker, as
well as the husband’s greater income and better financial
circumstances, a sixty percent distribution in favor of the
wife was ordered.

4. The wife was awarded two years of alimony due to the
disparity in the parties’ incomes, the length of the marriage,
her contribution to the husband’s business and to the mar-
riage as a homemaker, her need that was clearly shown, and
the husband’s ability to provide such alimony.

5. Counsel fees were also awarded to wife in order to
place the parties on an equal footing. The wife could not
afford a loan to satisfy her legal fees and the husband had the
ability to provide such funds. Further, since discovery was
needed in order to value husband’s business, wife was seen
to be at a disadvantage, needing to rely on expert testimony
to show the value of the business.

6. Unreimbursed medical expenses were not awarded to
wife as she did not present clear evidence of such expenses
and the amount that she represented was not supported by
the evidence. It was her burden to prove these expenses and
since she failed to so prove them, they were not awarded.

(Christine Gale)

James M. Herb for Plaintiff/Husband.
Candice L. Komar for Defendant/Wife.
No. FD 04-3538-009. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Family Division.
Lazzara, J., February 7, 2007.
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John R. Orie, Jr.;
Sheriffs’ Association of the

Commonwealth of Pennsylvania, et al. v.
Allegheny County; Daniel A. Onorato, et al.

Fred Goehringer v.
Dan Onorato, as Chief Executive of the

County of Allegheny; et al.
Allegheny County Home Rule Charter—Change in Form of

Government—Five-year Moratorium

1. Substituting an elected Sheriff with an appointed
Sheriff is a change in form of government.

2. Five-year Moratorium in changes of government
applies after each amendment changing the form of govern-
ment, and does not merely run from the original effective
date of the Home Rule Charter.

3. The identically worded five-year moratorium rule does
not apply differently in Allegheny County, even though
Allegheny County’s Home Rule Charter was adopted pur-
suant to laws applicable only to Allegheny County, based
upon the Statutory Construction Act, and the provisions of
the Home Rule Charter and Administrative Code.

(Mark C. Coulson)

Thomas King for Plaintiffs John R. Orie, Jr. and Sheriffs’
Association of the Commonwealth of Pennsylvania.
Timothy G. Uhrich for Plaintiff Fred Goehringer.
Michael H. Wojcik for Defendants Daniel A. Onorato and
Allegheny County.

No. GD 07-004779 and No. GD 07-004814, Consolidated at
No. GD 07-004779. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division

Strassburger, J., March 28, 2007

I. Procedural History
Allegheny County Council adopted Ordinance No. 06-07-

OR on February 6, 2007. County Executive Onorato signed it
into law on February 12, 2007. The entire ordinance is
attached to this opinion as Exhibit A. The ordinance would
place on the May, 2007 primary ballot the following question:

Shall the Allegheny County Home Rule Charter be
amended, effective January 1, 2010, to merge func-
tions, duties, employees, and all other aspects of
the office of the Sheriff with the Allegheny County
Police Department by replacing the elected Sheriff
with a Sheriff appointed by the Chief Executive
with the consent of County Council?

Two lawsuits were filed by various Plaintiffs asking this
Court to invalidate the referendum on sundry grounds. By
order dated March 14, 2007, the cases were consolidated.

At a conference on March 13, 2007, counsel agreed that
there were no relevant disputed issues of fact. The order of
March 14th established a briefing schedule, and a subse-
quent order, filed March 19th, established that the procedure
would be in the nature of deciding cross-motions for judg-
ment on the pleadings.

II. Parties
Defendants have asserted that a number of the Plaintiffs

lack standing to sue and that a number of the Defendants are
not properly sued. However, Defendants concede that

Plaintiffs John R. Orie, Jr. and Fred Goehringer have stand-
ing as taxpayers of Allegheny County. Defendants also con-
cede that Allegheny County is a proper defendant and any
relief sought by Plaintiffs can be achieved by an order
directed to Allegheny County.

Thus, given the need for expedition,1 it makes no sense to
parse the nuances of standing and proper parties. Under
William Penn Parking Garage v. City of Pittsburgh, 464 Pa.
168, 346 A.2d 269 (1975) (plurality), a plaintiff is required to
have a direct, substantial and immediate interest to have
standing. While I am certain that Plaintiff Dennis C.
Rickard, Sheriff of Butler County, has no standing, the intel-
lectual exercise to deal with the standing of 1) the Sheriffs’
Association of the Commonwealth of Pennsylvania, 2) the
Allegheny County Sportsmen’s League, 3) Braverman Arms
Company, Inc. (a gun dealer), and 4) Rose Milavec (a person
who avers that she intends to apply for a gun license) is an
endeavor that need not be undertaken.

Likewise, it is unnecessary to decide if Defendants A)
Dan Onorato (County Executive of Allegheny County) B)
Richard Fitzgerald (President of County Council) C) County
Council itself, and D) Allegheny County Board of Elections
need remain in the case.

III. Plaintiffs’ Substantive Attack on the
Referendum Question

Plaintiffs allege that their safety and welfare will be
endangered as a result of the Sheriff being responsible to the
County Executive rather than directly to the voters. Whether
this referendum is a good idea or a bad idea is not a matter
for me to decide. That is a matter for Council and the County
Executive in the first instance and ultimately for the voters.

Plaintiffs further claim that the elimination of an elected
Sheriff would unconstitutionally deprive them of their right
to have a Sheriff responsible directly to the voters rather
than to the County Executive and Council. This is the sort of
argument that cannot be considered at this time.

This part of the case is ruled by Mt. Lebanon v. County

Board of Elections of County of Allegheny, 470 Pa. 317, 320-
21, 368 A.2d 648, 649-50 (1977). There, Mt. Lebanon, a home
rule municipality, brought an action in equity to enjoin the
Board of Elections from placing on the ballot two proposed
amendments to its home rule charter, which would require
voter approval of increased debt or taxes. The trial court
granted the injunction. The Supreme Court reversed, hold-
ing that amendments to home rule charters were part of the
legislative process, and courts could not give advisory opin-
ions as to the substantive validity of a referendum, prior to
its passage.

Legislative power has been defined as the power to
make, alter, and repeal laws. Marshall

Impeachment Case, 363 Pa. 326. 69 A.2d 619
(1949). Furthermore, the courts may not encroach
on the legislature’s power. Leahey v. Farrell, 362
Pa. 52, 66 A.2d 577 (1949). As an amendment to a
home rule charter has the force and status of a leg-
islative enactment, Addison Case, 385 Pa. 48, 122
A.2d 272 (1956), the courts should not interfere.

***

In Knup v. Philadelphia, 386 Pa. 350, 353, 126 A.2d
399, 400 (1956), this court stated:

“… it is equally well established that a court will
take jurisdiction only in a case in which a chal-
lenged statute, ordinance, or rule of court has been
actually applied to a litigant; it does not undertake
to decide academically the unconstitutionality or
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other alleged invalidity of legislation until it is
brought into operation so as to impinge upon the
rights of some person or persons.”

***
In the instant case, there was only proposed legis-
lation which, until enacted, affected no one. The
instant action was an attempt to obtain an advisory
opinion.

IV. Government Study Commission
Plaintiffs2 contend that the proposed amendment to the

Allegheny County Home Rule Charter requires that it
emanate from a Government Study Commission. Precedent
from this court is to the contrary. In In re Petition for Agenda

Initiative, 151 P.L.J. 122 (2003), aff ’d, 821 A.2d 203
(Pa.Cmwlth. 2003), residents of Allegheny County filed a
petition alleging that they had secured the requisite number
of signatures to require County Council to place a referen-
dum question on the ballot to eliminate certain of the row
office positions. Ultimately, this court per the Honorable
Judge (now President Judge) Joseph M. James, disallowed
the petition because 1) the petitioners had too few valid sig-
natures, and 2) the referendum seeking a change in the form
of government could not take place because five years had
not elapsed from the effective date of the Allegheny County
Home Rule Charter. The court also held that a Government
Study Commission was not required.

Judge James’ ruling on this issue created the law of this
Fifth Judicial District of Pennsylvania.3 In a long line of
cases beginning with Yudacufski v. Pennsylvania

Department of Transportation, 499 Pa. 605, 612, 454 A.2d
923, 926 (1982), the appellate courts of Pennsylvania have
held that once a judge of a judicial district has ruled on a
question, that judge’s decision should be followed by other
judges of that district. Since Judge James has ruled on this
issue, it is not open for me to revisit.

V. The Five-Year Moratorium
Having stripped away the chaff, I turn to the wheat, the

basic issue in the case, whether a change can be made to the
form of government of Allegheny County, within five years of
a previous change in government.4

It cannot be and is not disputed that eliminating an elect-
ed Sheriff and substituting an appointed Sheriff is changing
the form of government. The challenged ordinance itself
refers to “this change in the form of Allegheny County gov-
ernment.” In McCaskey v. Allegheny County Department of

Elections, 139 Pa.Cmwlth. 229, 590 A.2d 77 (1991), the Court
held that changing the selection process for the West Deer
Township manager from election to appointment was chang-
ing the form of government.

The question then becomes whether the instant change
from elected Sheriff to appointive Sheriff violates the five-
year moratorium for changes of the form of government of a
home rule municipality.

The Home Rule Charter and Optional Plans Law, 53
Pa.C.S.A. §§2901 et seq., provides for a five-year moratorium
at §2929.

The voters of any municipality5 which has adopted
a home rule charter or an optional plan of govern-
ment pursuant to this subpart may not vote on the
question of changing the form of government until
five years after the home rule charter or optional
plan became effective.

Defendants urge me to hold that this language merely impos-
es a moratorium dating from the original effective date of a
Home Rule Charter. If I were writing on a clean slate, the

language of that section of the Home Rule Charter and
Optional Plans Law might be susceptible of such a meaning.
However, some sixteen years of appellate case law6 have
made Defendants’ position untenable. In McCaskey, supra,

West Deer Township had adopted a home rule charter in
1973. The charter was amended to change the form of gov-
ernment by referendum in 1990. In 1991, a petition was filed
to change the form of government again. The
Commonwealth Court held that the trial court properly ruled
that a referendum to change the form of government could
not be held within five years of the previous amendment
changing the form of government.

The Commonwealth Court reiterated this holding in
Wolfgang v. Allegheny County Department of Elections, 157
Pa.Cmwlth. 346, 348, 629 A.2d 316, 317 (1993). There, the
Court pointed out

In McCaskey v. Allegheny County Department of

Elections [citing], this Court held that the five-year
moratorium of Section 218 [now 53 Pa.C.S.A.
§2929] is also commenced by any amendment to a
home rule charter which alters the form of govern-
ment. [emphasis added].

Thus, the Wolfgang Court held that because the City of
Pittsburgh home rule charter, adopted in 1976, was amend-
ed effective in 1990 to provide for by-district election of
councilpersons, the five-year moratorium prevented another
change in the form of government (reducing Council from
nine to five members) in 1992.

Defendants then argue that even if §2929 of the Home
Rule Charter and Optional Plans Law is read to require a
five-year moratorium for changes in the form of government
of all other municipalities, except Philadelphia, §2929 does
not apply to Allegheny County. Defendants point to the lan-
guage “…any municipality which has adopted a home rule
charter…pursuant to this subpart.” Defendants are correct
that “this subpart” is Subpart E, the Home Rule Charter and
Optional Plans Law.7 They are also correct that Allegheny
County’s Home Rule Charter was not adopted pursuant to
Subpart E, but rather pursuant to the Second Class County
Charter Law, Act 12 of 1997, Pa. Laws 149, applicable only to
Allegheny County.8

The disconnect comes when Defendants then argue that
because Allegheny County’s charter was adopted pursuant
to its own charter law, the only moratorium is five years from
the adoption of the original charter.

Defendants concede, as they must, that one of the two
preserved sections of the Second Class County Charter Law
is §3111-C(c) which provides:

The question of changing the form of government
approved by the electors as set forth in the charter
may not be submitted to the electors earlier than
five years (5) after the date which the charter was
approved by referendum.

Yet, Defendants make the quantum leap that the five-year
moratorium in the Second Class County Law should be inter-
preted differently from the virtually identical language in
the Home Rule Charter and Optional Plans Law.

This interpretation contravenes the dictates of the Statutory
Construction Act, 1 Pa.C.S.A. §1922(4) which provides:

In ascertaining the intention of the General
Assembly in the enactment of a statute, the follow-
ing presumptions, among others, may be used:

***
(4) That when a court of last resort has construed
the language used in a statute, the General
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Assembly in subsequent statutes on the same sub-
ject matter intends the same construction to be
placed upon such language.

This principle has been extended to determinations of the
intermediate appellate courts.

It has been held, and rightly so, that where a deci-
sion of the Superior Court construing a statute was
never modified by the Supreme Court, the pre-
sumption was that when the legislature subsequent-
ly enacted a similar statute dealing with the same
subject matter, the legislature intended the same
construction to be placed on the language of the
subsequent statute. Duquesne Club v. Pittsburgh,

170 Pa. Superior Ct. 426, 87 A.2d 81 (1952); Toland

v. Murphy Brothers, 172 Pa. Superior Ct. 484, 94
A.2d 156 (1953). Whether this presumption is
derived from an interpretation of the Superior
Court as a “court of last resort” under the statute, or
from a common-sense view of the workings of the
legislature really makes no difference.

In re Lock’s Estate, 431 Pa. 251, 263, 244 A.2d 677, 682-83
(1968).

Defendants’ position not only contravenes the Statutory
Construction Act, but it violates Allegheny County’s Home
Rule Charter itself and the Allegheny County Administrative
Code. The Charter provides in Article XII, §3, as follows:

Section 3. Amendment of the Charter
a) This Charter may be amended by a referendum that is

initiated by ordinance or by petition of the voters of the
County in conformity with the provisions of the Pennsylvania
Home Rule Charter and Optional Plans Law, as amended
from time to time.

Likewise, the County Administrative Code provides at §5-
1101.02(C) (4):

A voter referendum which proposes an amendment
to the Charter must follow the procedure as set
forth in the Home Rule Charter and Optional Plans
Law (Act 62) (53 Pa.C.S.A. §2901 et seq.)

Section 3103-C(b) of the Second Class County Charter
Law provided:

This article shall be considered and construed in

pari materia with 53 Pa.C.S.A. Pt. III (relating to
home rule and optional plan government)…

Defendants correctly observe that this section was not one of
the two sections preserved from repeal when the first official
was sworn in under the Charter. What they ignore is §3(a) of
the Charter itself, and §5-1101.02(C)(4) of the County’s
Administrative Code, both of which accomplish the same
thing, the construction of the Second Class County Charter
Law in pari materia with the Home Rule Charter and
Optional Plans Law.9 As noted, supra, that construction
includes the holdings of McCaskey, supra and Wolfgang,

supra that there can be no referendum on a change of gov-
ernment within five years of an amendment to a home rule
charter changing the form of government.

In both of those cases as well as Borough of Warren v.

County Board of Elections of Warren, 59 Pa.Cmwlth. 137, 425
A.2d 1113 (1981), the Commonwealth Court observed that
the five-year moratorium in the Home Rule Charter and
Optional Plans Law was “to ensure a reasonable testing peri-
od for citizens to give a particular type of government a fair
chance to succeed before capriciously rejecting it in search
of an ostensibly more attractive alternative.” Wolfgang, 157
Pa.Cmwlth. at 350, 629 A.2d at 318.

Let us see what the effects are of the 2005 amendments
to the home rule charter providing for appointive row
offices, and after the five-year moratorium, if the County
Council and County Executive still desire, this referendum
would be timely.

Strassburger, J.
March 28, 2007

EXHIBIT A
Bill No. 2901-06 No. 06-07-OR

AN ORDINANCE
An Ordinance of the County of Allegheny, Commonwealth

of Pennsylvania directing that a referendum question
amending Article III of the Allegheny County Home Rule
Charter, pursuant to the Home Rule Charter and Optional
Plans Law and Second Class County Charter Law, be placed
on the May, 2007 Municipal Primary ballot. (Sheriff)

Whereas, Allegheny County adopted a Home Rule
Charter, effective January 1, 2000, which provided for a new
form of County government; and

Whereas, the Allegheny County Chief Executive desires
to submit to the electorate of Allegheny County a proposed
ballot question that, if passed, would eliminate the elected
office of Sheriff of Allegheny County and replace it with a
Sheriff appointed by the Chief Executive and to merge the
functions, duties, employees, and all other aspects of the for-
merly elected Sheriff with the Allegheny County Police
Department; and

Whereas, this change in the form of Allegheny County
government will inure to the benefit of the citizens and tax-
payers of Allegheny County in that it will provide for a more
efficient, economical and effective delivery of governmental
services to the public at large.

The Council of the County of Allegheny hereby enacts as
follows:

SECTION 1. Incorporation of the Preamble.
The provisions set forth in the preamble to this Ordinance

are incorporated by reference in their entirety herein.

SECTION 2. Ballot Question.
The Allegheny County Board of Elections is directed to

place the following question on the May, 2007 Municipal
Primary Ballot:

Shall the Allegheny County Home Rule Charter be
amended, effective January 1, 2010, to merge the functions,
duties, employees, and all other aspects of the office of the
Sheriff with the Allegheny County Police Department by
replacing the elected Sheriff with a Sheriff appointed by the
Chief Executive with the consent of County Council?

SECTION 3. Provisional Amendment of the Administrative
Code

If the Board of Elections certifies that the ballot question
set forth in Section 2 above has been approved by the regis-
tered electors of the County, then the Administrative Code
shall be amended thirty (30) days following the Board of
Elections’ certification as follows:

A. Article 201, §201.03 of the Administrative Code shall
be amended as follows:

§5-201.03. Independently Elected County Officials.

A. The following Independent County Offices
shall be operated by County Officials:

(1) County Controller.

(2) District Attorney.

(3) Treasurer.
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B. Article 201 of the Administrative Code shall be amend-
ed by the addition of a new §5-201.06, as follows:

§5-201.06. Office of Sheriff.

A. The Office of County Sheriff is abolished
effective the first business day of January 2010.

B. The Chief Executive shall appoint a Sheriff,
who shall serve in such capacity at the pleasure
of the Chief Executive.

C. The Office of Sheriff shall be merged with
the Allegheny County Police Department effec-
tive January 1, 2010.

D. The positions of Superintendent of Police and
Sheriff may be held by the same individual.

E. The appointed Sheriff must be a graduate of
the Allegheny County Police Academy, or an
equivalent institution, and must have police and
supervisory experience in the Commonwealth
of Pennsylvania. The appointed Sheriff must
possess all qualifications currently required to
be a police officer and a police chief in the
Commonwealth of Pennsylvania.

F. The appointed Sheriff shall have all of the
powers, functions and duties previously vested
in the elected office of Sheriff as set forth in 16
Pa. Stat. Ann. §§4201-4212 and §§4214-4221.16,
as amended, as of the date that the appointed
office of Sheriff was created.

G. All employees of the elected Sheriff, who are
employed by the elected Sheriff at the time of
the merger with the Allegheny County Police
Department, shall retain their seniority, vaca-
tion, and sick time benefits.

H. All employees of the Allegheny County
Police Department at the time of the merger
shall retain their seniority, vacation, and sick
time benefits.

I. After the merger of the office of the elected
Sheriff with the Allegheny County Police
Department, all employees shall be governed
and controlled by the policies, practices, and
collective bargaining agreements existing with-
in the Allegheny County Police Department at
the time of the merger, including without limita-
tion, hiring practices, testing, job duties, and
bidding to the extent that such policies and
practices are not inconsistent with controlling
state law.

J. After the effective date of the merger, train-
ing of new hires will include training under Act
2 which is specific to the duties of Sheriffs in the
Commonwealth of Pennsylvania.

K. The job titles for the officers of the newly
merged department will be determined prior to
the effective date of January 1, 2010.

SECTION 4. Severability. If any provision of this Ordinance
shall be determined to be unlawful, invalid, void or unen-
forceable, then that provision shall be considered severable
from the remaining provisions of this Ordinance which shall
be in full force and effect.

SECTION 5. Repealer. Any Resolution or Ordinance or part
thereof conflicting with the provisions of this Ordinance is

hereby repealed so far as the same affects this Resolution. 

Enacted in Council, this 6th day of February, 2007,
Council Agenda No. 2901-06

Rich Fitzgerald
President of Council

Attest: John Mascio
Chief Clerk of Council

Chief Executive Office February 12, 2007
Approved: Dan Onorato

Chief Executive

Attest: Donna Beltz
Executive’s Assistant

ORDER OF COURT
AND NOW, this 28th day of March, 2007, it is hereby

ORDERED that judgment on the pleadings is granted in
favor of Plaintiffs and against Defendants, and Defendant
Allegheny County is enjoined from placing on the May 15,
2007 primary ballot Ordinance No. 06-07-OR, to replace an
elective Sheriff with an appointive Sheriff.

BY THE COURT:
/s/Strassburger, J.

1 The cases were filed on March 8, 2007. I met with counsel
on March 13, 2007. Counsel for the County advised that my
“drop dead” date was March 28, 2007. That is, I needed to
reach a decision by that date in order to allow for appellate
review and preparation of the voting machines. While I sus-
pect that the County built in some wiggle room for the “drop
dead” date, nonetheless, I have filed this opinion and order
so as to meet that deadline.

2 Certain arguments are made by different Plaintiffs. This
opinion will not distinguish which arguments are made by
which Plaintiffs.

3 Judge James’ order striking the referendum from the bal-
lot was affirmed by the Commonwealth Court, without the
Court reaching this issue of the necessity of a government
study commission.

4 Plaintiffs’ brief attaches a “Briefing Report” apparently
presented to County Council. In essence, this document rais-
es some of the issues Plaintiffs raise on the merits of their
case. I have not considered the document because:

1) it is unsigned and I have no idea who prepared it;

2) it merely raises issues as opposed to giving a
legal opinion; and

3) consideration of this document would not be in
keeping with the procedural ground rules for
deciding the case.

At the conference on March 13, 2007, all counsel agreed that
there were no factual issues, only legal ones. My order filed
March 19, 2007 stated that I would treat the matter as if on
cross-motions for judgment on the pleadings. The introduc-
tion of evidence does not comport with that procedural
framework.

5 The Statutory Construction Act, 1 Pa.C.S.A. §1991, provides
that “municipality” includes a county when used in a statute
enacted on or after January 1, 1975. The Home Rule Charter
and Optional Plans Law was enacted December 19, 1996.
[footnote added]
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6 The Act of December 19, 1996, Pa. Laws 1158, was basical-
ly a reenactment of the Act of April 13, 1972, No. 62.

7 The title “Subpart E” appears in both the 1996 Pa. Laws
1200, and in 53 Pa.C.S.A. in the table of contents preceding
Chapter 29. It should not be confused with Subchapter E
which also exists in the Home Rule Charter and Optional
Plans Law.

8 Because §3113-C provides that most of this statute self-
destructs when the first official takes office under the Home
Rule Charter, it can be found only in the Pamphlet Laws.
§3113-C provides: “Expiration–This article, with the excep-
tion of sections 3107-C and 3111-C(c) shall expire upon the
publication in the Pennsylvania Bulletin of notice of the
swearing-in of the first official elected pursuant to a charter
adopted under this article.”

9 This should have been clear to Defendants from In re

Petition for Agenda Initiative, supra, where Judge James
stated: “Both the Home Rule Charter and the Administrative
Code state that a voter referendum that proposes an amend-
ment to the Charter must follow the procedure as set forth in
the Home Rule Charter Law (53 Pa.C.S.A. §2901 et seq.).”
151 P.L.J. at 123.

County of Allegheny v.
Richard W. Rush and the
United States of America

Failure to File Answer—Admission of Averment—Title

Search Requirement

1. Failure to file an Answer to Petition to Set Aside does
not result in conclusions of law being admitted.

2. All facts pled by Defendant were accepted as true when
the Court decided not to issue a Rule on Defendant’s Petition
to Redeem.

3. An averment that a title search had been performed,
without attaching the report, was sufficient to satisfy the
statute requirements.

(Kristen M. Iagnemma)

Timothy G. Uhrich for Richard W. Rush.
Jake Lifson for Plaintiff.
Lori A. Gibson for George Kubini and Dov Ratchkaukas,
Third-Party Purchasers.

No. GD 05-8318. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Civil Division.

OPINION
Introduction

Friedman, J., March 30, 2007—Defendant Richard W.
Rush has filed a Notice of Appeal from “the order entered in
this matter on the 4th day of January, 2007, and the order
denying reconsideration of the January 4, 2007 order,
entered on the 22nd day of January, 2007.” We actually
entered three relevant Orders in this case: one entered on
January 4, 2007, in which we denied his Petition to Set Aside
Sheriff ’s Sale, and two Orders of this Court entered on
January 22, 2007, one denying his Petition to Redeem
Property Sold at Sheriff ’s Sale and the other denying his oral
Motion for Reconsideration of the January 4, 2007 Order.
The subject property had been sold by the Sheriff to enable

the Plaintiff to collect payment on a judgment it had
obtained against Mr. Rush.

Issues on Appeal

On appeal, Defendant Rush raises three issues,
fully quoted below:

“1. When a party or parties is directed to file an
answer to a rule to show cause within a specified
period of time, and the party or parties fail to file
an answer, is the rule deemed to be absolute, there-
fore rendering all averments of fact deemed to be
admitted?

“2. When the averment of fact by Defendant that a
party is deemed to be an indispensable party
required to receive notice of a sheriff ’s sale, and
the taxing body and subsequent purchaser so admit
to that fact by their failure to file a required
answer, may the Court enter a decision against
Defendant that [is] adverse and contrary to the fact
pleaded by Defendant and admitted to by Plaintiff
and subsequent purchaser?

“3. Whether Petitioner is entitled to redeem nunc

pro tunc under 53 Pa. C.S. §7282 for Plaintiff
County of Allegheny’s failure to comply with the
strict parameters for pleading set forth under the
aforesaid statute and failure to effect proper serv-
ice of said pleading.”

The Court understands these issues to relate to:

1. Whether the County’s and the Buyers’ failure to
file an Answer to Defendant’s two Petitions consti-
tutes an admission of the averments of the Petitions.

2. Whether (a) the County should have notified
Defendant Rush’s estranged wife of the Sheriff ’s
Sale even though she was not a title owner, based
on a possible equitable interest she may have had,
and (b) whether the County and the Buyers are
deemed to have admitted this “fact” by failing to
answer either Defendant’s Petition to Set Aside or
his Petition to Redeem.

3. Whether the County’s original Petition for Rule
to Show Cause Why Property Should Not Be Sold
(“County’s Original Petition”) was fatally defective
in not having attached a copy of the title search
alluded to in its Petition, thereby giving rise to an
equitable basis to allow redemption nunc pro tunc.

Procedural and Factual Background
On the first date that the parties appeared before the

undersigned, January 4, 2007, Defendant Rush sought to
have argument on his Petition to Set Aside the Sheriff ’s Sale
continued for 30 days. Defendant Rush argued that this
would give the parties the opportunity to complete a consent
order on his Petition to Redeem the property. Counsel for
both Allegheny County (“the County”) and for the buyers
(“Buyers”) of the property at the Sheriff ’s Sale1 objected to
any continuance, with counsel for Allegheny County arguing
that a consent order was not the proper way to proceed on a
Petition to Redeem, since interest and taxes must also be
paid. Counsel for the Buyers argued that under the current
statute, 53 P.S. §7282, there is no right of redemption. We
refused to grant Defendant’s request for a continuance,
since it was evident that the other parties would not consent
to his proposed resolution of the matter.

The parties then proceeded to argue Mr. Rush’s Petition
to Set Aside the Sheriff ’s Sale. Defendant’s first basis for set-
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ting aside the Sheriff ’s Sale was that Mrs. Rush had not
received notice. He argued that, because there was a pend-
ing divorce between Mr. and Mrs. Rush, she had an equitable
interest in the property. The Buyers argued that any equi-
table interest on the part of Mrs. Rush only applied to a con-

veyance by Mr. Rush, and that this did not translate into a
requirement that she be served. Since it was undisputed that
Mrs. Rush had no title interest, we agreed on this point.
Defendant’s other basis for setting aside the Sheriff ’s Sale
was that the County had not provided Defendant with an Act
91 Notice. However, there seemed to be no obligation on the
part of the County to send such a Notice, and therefore this
argument also was found to be meritless. As a result we
entered an Order denying Defendant Rush’s Petition to Set
Aside Sheriff ’s Sale.

On January 12, 2007, Defendant Rush filed a second peti-
tion, a Petition to Redeem Property, which was also argued
before the undersigned. Rush alleged that “on November 13,
2006, Petitioner tendered to the Sheriff of Allegheny County,
by and through payment of Josephine A. Butch, payment of
$32,482.42 representing the total due and owing to the vari-
ous municipal and taxing authorities, as well as homeown-
er’s insurance due and owing on the property.” (Petition to
Redeem, ¶7.) Rush went on to allege that “[t]he effect of
Petitioner’s tender to the Sheriff of Allegheny County on
November 13, 2006 was that of a redemption carried out
within the 90-day statutory period in which a redemption
may be carried out,” and that “[t]he Court’s dismissal of
Petitioner’s petition on January 4, 2007 had the effect of lift-
ing the stay on all proceedings, thereby allowing the matter
to proceed to redemption.” (Petition to Redeem, ¶¶10 and
11.) Rush also argued that the Buyers had not filed an
Answer to the Petition to Redeem and that the Petition
should therefore be granted. Counsel for the Buyers argued
that there is no right to redemption under the statute. In
order to determine whether a Rule should issue, the court
directed the parties to brief the question of whether or not a
right of redemption existed under the statute.

At the third and final argument, on January 22, 2007,
counsel for Rush conceded that there is no right of redemp-
tion under 53 P.S. §7282. However, Rush then again sought
the right to redeem the property nunc pro tunc because the
formalities of §7282 had not been complied with.
Specifically, Rush argued that, by failing to attach a copy of
a title search or title insurance policy to its original Petition
for Rule to Show Cause Why Property Should Not Be Sold,
Allegheny County failed to comply with the statutory
requirement that “[t]he petition shall set forth the facts nec-
essary to show the right to sell; a title search or a title insur-
ance policy showing the state of the record and the owner-
ship of the property….” We disagreed. Our interpretation of
this provision is that an averment of a title search or title
insurance policy, not necessarily the documents themselves,
is required in such a Petition. This is consistent with the
Rule of Court that material facts only are to be pled, not evi-
dence. Counsel for Rush also again raised the argument that
Mrs. Rush was entitled to service under Act 91, which we
had already ruled on and which we declined to reconsider.
There do not appear to be any cases addressing 53 P.S. §7282,
which was amended in the year 2003.

Discussion
Defendant’s appeal rests largely on his contention that,

under the rules of pleading, the County and the Buyers are
deemed to have admitted all the facts he pled because they
failed to file Answers to his Petitions. First, we note that the
general proposition is correct, but in this case the argument
on January 12, 2007 involved the presentation of a Petition to

Redeem and Defendant’s request that the Court issue a Rule.
Only the Petition to Set Aside the Sale resulted in the
issuance of a Rule on October 30, 2006, by the Motions Judge
then sitting, upon the County and one of the Buyers, Mr.
Kubini, to show cause why the sale should not be set aside.
The record shows that the County did answer that Petition
and the argument thereon was scheduled for January 4,
2007, and occurred as scheduled. The record also reflects
that Mr. Kubini did not answer the Petition to Set Aside,
although his counsel was at the January 4, 2007 argument.

There was only one fact pled as to the Buyers in
Defendant’s Petition to Set Aside: that Mr. Kubini was the
purchaser at the Sheriff ’s Sale. All other facts pled involve
the County’s conduct. There are also conclusions of law pled,
such as the averment that Mrs. Rush was entitled to an Act
91 notice because of her equitable interest. There is no
requirement that conclusions of law be responded to nor will
they be deemed admitted. Thus, Buyers’ failure to file an
Answer results only in the deemed admission that Mr.
Kubini was the purchaser.

As to Defendant’s Petition to Redeem, presented to the
Court on January 12, 2007, there was argument concerning
whether or not a Rule should issue. That argument was con-
tinued to January 22, 2007, at which time the Court denied
the Petition to Redeem without issuing a Rule and without
requiring an Answer. In other words, in deciding not to issue
a Rule the Court accepted as true all facts pled by Mr. Rush
in his Petition to Redeem. The Court did not, of course,
accept the conclusions of law that he pled.

As to Defendants’ oral motion for reconsideration, to be
allowed to redeem nunc pro tunc for equitable reasons, Mr.
Rush’s argument was based on the County’s failure to have
attached the title report required by §7282 to its “Petition for
Rule to Show Cause Why Property Should Not Be Sold
Pursuant to Section 31.1 of the Act of May 16, 1923, P.L. 207,
As Amended, 53 P.S. §7282.” Although the statute is named
“Counties of first class; recovery of judgment; sale free from
claims,” it addresses counties of the second class beginning
in the second paragraph, fully quoted below, with the perti-
nent parts italicized:

In addition to the remedy prescribed in section 28
[53 P.S. §7278], whenever a municipality in any
county of the second class has obtained a judgment
on a tax or municipal claim, it may file its petition
in the court in which the proceeding is pending.
The petition shall set forth the facts necessary to

show the right to sell; a title search or a title insur-

ance policy showing the state of the record and the

ownership of the property; and all tax and munici-
pal claims, mortgages, groundrents or other
charges on, or estates in, the land as shown by the
official records of the county or the political subdi-
vision in which the real estate is situate. The court
shall issue a rule upon all parties named in the peti-
tion to appear and show cause why a decree shall
not be made to sell the property free and clear of all
claims, mortgages, groundrents, charges and
estates and without any right of redemption after

such sale. If, upon a hearing thereafter, the court is
satisfied that proper service has been made of said
rule on all interested parties in accordance with
section 39.2 [53 P.S. §7193.2] and that the facts stat-
ed in the petition are true, it shall order and decree
that the property be sold at a subsequent sheriff ’s
sale at a time fixed by the claimant, clear of all
claims, liens, mortgages, groundrents, charges and
estates, to the highest bidder at such sale, and the
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proceeds realized therefrom shall be distributed in
accordance with the priority of such claims, liens,
mortgages, groundrents, charges and estates, and
the purchaser shall take and forever thereafter
have an absolute title to the property sold, free and
discharged of all tax and municipal claims, liens,
mortgages, groundrents, charges and estates of
whatsoever kind, and not thereafter subject to any

right of redemption. Advertisement of such sale
shall be made and the deed to the purchaser shall
be executed, acknowledged and delivered as in
other real estate sales by the sheriff. An interested
person may, at any time prior to the proposed sale,
pay all the costs, charges, expenses and fees and
attorney fees of the proceedings, including the cost
for the title search or title insurance policy, and all
tax and municipal claims charged against the prop-
erty, whereupon the sale proceedings shall at once
terminate. Notice of this provision shall be includ-
ed with each service of the aforesaid rule. In coun-
ties of the second class, upon return of the writ
upon which the sale was made and if no petition to
set aside the sale is pending, the prothonotary shall
satisfy all tax claims and municipal claims divest-
ed by the judicial sale.

For the purpose of enabling the petitioner in any
such proceedings to give the notice required, it
may take the testimony of the defendant in the
claim, or of any other person whom it may have
reason to believe has knowledge of the where-
abouts of any of the parties respondent, either by
deposition, commission or letters rogatory.

Any claimant shall have the right, and is hereby
empowered, to bid and become the purchaser of
the property at such sale, and if such purchaser
shall be a taxing authority within the county, such
property, while held and owned by such taxing
authority, shall not be subject to tax claims.

Upon the delivery by the sheriff of a deed for any
property sold under the provisions of this section,
the judgment upon which such sale was had shall
thereupon and forever thereafter be final and con-
clusive, and the validity thereof shall not be ques-
tioned for any cause whatsoever.

(Emphasis added.)

The Court correctly concluded that an averment that a
title search had been performed was sufficient compliance
with §7282. Furthermore, assuming arguendo the Report
should have been attached, Mr. Rush suffered no harm
because of the failure to attach the report.

Conclusion
We properly denied both written petitions, Defendant

Rush’s Petition to Set Aside Sheriff ’s Sale and his Petition to
Redeem, as well as his oral motion for reconsideration.

BY THE COURT:
/s/Friedman, J.

Dated: March 30, 2007

1 The Buyers are George Kubini and Dov Ratchkaukas. They
were not named as Respondents in the case, although the
Rule issued regarding the Petition to Set Aside was issued
upon Mr. Kubini as well as the named Respondent, the
County. Counsel for Buyers was at every argument before
the undersigned.

In re: Estate of Thomas P. Allen
Inheritance Tax Liability—Excessive Attorney Fees

1. If the testator has not named the payor of inheritance
taxes, the payment is governed by statute.

2. Pennsylvania statute requires payment of inheritance
tax by each transferee.

3. Attorney’s fees are excessive when not analogous to the
work performed, responsibility incurred, complexity of the
case and size and value of the estate.

(Kristen M. Iagnemma)

Gregory A. Evashavik for Leslie W. Berg.
John P. Donovan for Executrix.

No. 4384 of 2005. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Orphans’ Court Division.

OPINION
Mazur, J., April 4, 2007—Thomas P. Allen died testate on

July 10, 2005. His Last Will and Testament was probated,
and letters were issued to Eleanor J. Kim (Executrix) on
July 20, 2005. The Executrix filed an inventory on October
12, 2005 and a first and final account on May 1, 2006. Several
objections to the account were raised by Leslie W. Berg, the
Decedent’s son and sole residuary beneficiary under the
will. Two of those issues remain unresolved and have been
submitted to the court on briefs:

(1) Whether the will of the Decedent directs that all
inheritance taxes, whether on probate or non-pro-
bate assets, be paid from the Decedent’s estate. Mr.
Berg believes the language of the will provides that
each party should be responsible for paying their
pro-rated share of the inheritance taxes.

(2) Whether the attorney representing the estate
charged excessive fees and/or charged fees for
work that did not benefit the estate.

LIABILITY FOR INHERITANCE TAXES
The first issue is the source of payment of inheritance

taxes due on non-probate assets Decedent held jointly with
the Executrix during his lifetime. A testator who provides
clear and appropriate testamentary instructions can specify
the source of payment of the tax burden attributable to both
probate and non-probate assets; failing that, however, liabil-
ity for payment of death taxes is governed by statute which
creates a presumption that the testator intended to apportion
liability pursuant to the statute. Stadtfeld Estate, 359 Pa. 147,
152, 58 A.2d 478, 481-82 (1948). The Pennsylvania statute
provides in relevant part that, “In the absence of a contrary
intent appearing in the will…, the ultimate liability for the
inheritance tax, including interest, shall be upon each trans-
feree.” 72 P.S. §9144(f). Item II, the tax clause of Decedent’s
will, consists of two sentences:

I direct my Executor to pay all inheritance,
transfer, estate and similar taxes (including interest
and penalties) assessed or payable by reason of my
death on any property or interest in property which
is included in my estate for the purpose of comput-
ing taxes. My Executor shall not require any bene-
ficiary under this Will to reimburse my estate for
taxes paid on property passing under this Will.

In evaluating a testator’s tax clause, In re Estate of Erieg,

439 Pa. 550, 556, 267 A.2d 841, 845 (1970), sets forth the fol-
lowing: “Since the statutes represent the Legislature’s judg-
ment as to the normal intention of testators, the provision
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which renders them inapplicable must be unambiguous and
open to no other interpretation.” Erieg, citing In re Shubert’s

Will, 10 N.Y.2d 461, 225 N.Y.S.2d 13, 180 N.E.2d 410 (1962).
It appears from the first sentence in Item II that the
Decedent made no distinction between probate and non-pro-
bate assets for tax purposes; however, he made no express
provisions in that or any other sentence for funding payment
of the tax liability. An instruction to pay inheritance taxes is
distinguishable from a designation of the source of the fund-
ing to pay those taxes. The first sentence is only sufficient to
authorize the Executrix to pay the taxes.

Both sentences of Item II must be construed together to
ascertain the intent of the Decedent. The second sentence
prohibits the Executrix from requiring reimbursement to
the estate from “any beneficiary under this Will” for taxes
paid “on property passing under this Will.” The will lacks
express provisions or language that would unmistakably and
necessarily assign the liability for the death tax burden.

“First, in the cases where it has been held that
the decedent’s language was sufficiently clear to
shift the tax burden, at the very least there were
specific words to indicate that decedent had a par-
ticular fund in mind when dealing with taxes and,
therefore, it was inferable that this fund was to
bear the tax burden. Audenried Estate, 376 Pa. 31,
101 A.2d 721 (1945); Spangenberg Estate, supra,

Roth Estate, 8 Pa.Dist. & Co. R.2d 70 (1956),
Widener Estate, 81 Pa.Dist. & Co. R. 106 (1951),
York’s Estate, 75 Pa.Dist. & Co. R. 164 (1950),
Robertson’s Estate, 9 Chest. 105 (1959).

Lander, supra, at 613-14, 757 (Dissenting Opinion of Justice
Cohen). Tax clauses containing the words “pay from the
principal of the residue” or similar language indicating
where the tax burden should be placed, are usually effective
to show an intent contrary to the statute; however, the cases
indicate that a testator must provide a clear and specific
direction under the facts applicable to his individual estate.
See Estate of Jones, 796 A.2d 1003, 1006, 2002 Pa.Super. 109
(2002), citing Estate of Fleishman, 479 Pa. 569, 388 A.2d
1077, 1080-81 (1978).

If you read the opening sentence by itself, at first glance
it appears that taxes on the jointly-held assets should be paid
from the estate. Case law in Pennsylvania states that the
intent of the testator must be clear and unambiguous, and
the cases that provide for deviating from 72 P.S. 9144 usual-
ly provide clear and specific direction indicating a specific
fund out of which the taxes will be paid. The second sentence
in the tax clause provides that the executor “shall not
require any beneficiary under this Will to reimburse my
estate for taxes paid on property passing under this Will.”
The residuary beneficiary of the will is the Objectant, Mr.
Berg, and, if money he is to receive under the residuary
clause is used to pay the Executrix’ taxes on jointly-held
assets passing outside the probatable estate, it would amount
to reimbursement from a beneficiary. This creates an ambi-
guity in the interpretation of the tax clause. Therefore, this
Court holds that the ultimate liability for the inheritance tax,
including interest, shall be upon each transferee.

ESTATE ATTORNEY FEES
The issues concerning the fees charged by the estate

attorney on statements dated November 29, 2005 and August
1, 2006 (Exhibit A, Brief on Behalf of Exceptant):

(1)Whether they are for services rendered that
do not benefit the estate and/or whether they are
excessive.

This Court has reviewed the billing and found that some

of the fees were necessary in resolving the question of the
payment of the inheritance taxes; however, the Court does
find that the fees are excessive. Trust Estate of LaRocca, 431
Pa. 542, 546, 246 A.2d 337, 339 (1968). Counsel for the
Executrix avers that the fees are elevated in part because
additional expenditures of time were necessary to deal with
the “four attorneys with three law firms” engaged by the
Beneficiary during the estate administration. (Memorandum
of Law in Support of Executrix’ Response to Exceptions to
Account and Inventory [hereinafter “Memorandum’’], at
p.2.) The court does not agree that Beneficiary’s hiring of
several attorneys changed the character of the estate admin-
istration to complex. Fees were charged to the estate for
updating each of the Beneficiary’s two prior counsel and
both attorneys in the current firm representing the
Beneficiary, as well as for providing copies of many previ-
ously exchanged letters and documents and re-explaining
the issues involved to all counsel. (Memorandum at pp. 2-4.)
No satisfactory reason has been given for the estate attor-
ney’s failure to refer each opposing counsel’s requests for
documents, information and explanations to the
Beneficiary’s prior counsel instead of repeatedly supplying
it. The court will not allow such charges.

Further, it is noted that only 8.6% of the 65.3 hours
charged to the estate from the opening of probate through
August 1, 2006, were billed by the lead attorney whose qual-
ifications were listed in the submitted brief to justify the
fees. (Memorandum at 2) The remaining billing, about 91.4%
of the total time billed, was for services performed by an
associate whose experience and skill were not set forth in the
brief but whose services were billed at nearly 86% of the
hourly rate of the lead attorney. The relatively small amount
of time billed by the lead attorney might also indicate the
lack of complexity of the estate administration; however,
without knowing the skill and professional standing of the
attorney who did most of the work, an evaluation of the fair-
ness of those fees is not possible. LaRocca at 546, 339.

Additionally, the billing reflects charges that are exces-
sive for the nature of the services performed. An example is
the time charged to prepare advertising and file the proof of
publication on August 10, 2005 and September 1, 2005,
respectively. The two hours billed for the work are dispro-
portionate and resulted in fees of $300.00. Where adequate
detail was used to describe the itemized charges, similar
examples of excessive billing can be found. Due to insuffi-
cient detail and/or admitted duplication of many charges, a
line-by-line review and recalculation of the billing cannot
be done.

To determine the appropriate fees under the circum-
stances, the court has examined representative portions of
the itemized statements and finds that 30% is a fair, though
conservative, reduction to adjust the overcharges against the
estate. The reduction applicable to the November 29, 2005
statement of itemized charges, less costs, is $1,680.00. The
reduction of the August 1, 2006 statement, less costs, is
$1,743.00. The charges from May 4 to August 1, 2006, deal
with the Beneficiary’s objections to the First and Final
Account but do not specify the time expended on each of the
issues. Therefore, these charges are discounted by an addi-
tional 50% or $977.00 to disallow payment attributed to
defending the fees held to be improperly billed. The total fee
reduction imposed for the two statements reviewed is
$4,400.00. The remaining fees are more in keeping with the
amount and nature of work performed, the problems
involved, the responsibility incurred, the actual degree of
complexity encountered, and the size and value of the estate.
An order consistent with the above holdings will be entered.
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ORDER
AND NOW, this 4th day of April, 2007, the two unresolved

items of the exceptions filed by Leslie W. Berg to the account
and inventory filed on behalf of the Executrix having been
submitted on briefs and the Court having considered those
briefs, the Court finds that the Last Will and Testament of
the Decedent does not show an intent to apportion inheri-
tance taxes outside the statutory scheme, and the liability for
the inheritance taxes due on the probate and non-probate
assets of the estate, therefore, shall be borne pro rata by
each transferee as required in 72 P.S. §9144. The Court fur-
ther finds that an adjustment must be made in the fees
charged by the estate attorney.

Therefore, it is ORDERED:
A. The fees in the estate attorney’s statements of

November 29, 2005 and August 1, 2006 are reduced by
$4,400.00, which amount must be returned to the estate
account within seven days of the date of this Order.

B. Eleanor J. Kim shall, within seven days from the date
of this Order, reimburse the estate for all inheritance taxes
paid by the estate on the non-probate assets which became
her sole property on the death of Decedent.

C. Eleanor J. Kim shall, within thirty days from the date
of this Order, file an amended first and final account, petition
for distribution and proposed decree in accordance with this
Opinion.

D. There shall be no additional fees charged against the
estate by the Executrix or counsel for the Executrix.

Mazur, J.

Commonwealth of Pennsylvania v.
Larry Holiday a/k/a Larry Mitchell

Sentencing Issues—Post Conviction Relief Act—

Resentencing—Sentencing Guidelines

1. In sentencing, Section 9721 of the Sentencing Code pro-
vides that the court shall follow the general principle that the
sentence imposed should call for confinement that is consis-
tent with the protection of the public, the gravity of the offense
as it relates to the impact on the life of the victim and on the
community, and the rehabilitative needs of the defendant.

2. As long as the trial court demonstrates its understand-
ing of the factors in Section 9721, sentences that deviate
from the guidelines are permitted, since sentencing is in the
discretion of the trial court.

(Linda A. Michler)

Stephanie Kapourales for the Commonwealth.
Matthew Collins for Defendant.

Nos. CC 200112950, 200114385, 200104938. In the Court of
Common Pleas of Allegheny County, Criminal Division.

OPINION
McDaniel, J., February 12, 2007—The Defendant has

appealed from this Court’s Order of April 26, 2006, denying
his Post-Sentence Motions following remand and resentenc-
ing. Though the sentence imposed was outside the guideline
range, sentencing is an exercise of this Court’s discretion,
and as such, must be affirmed.

The Defendant was charged with the following offenses:
Homicide by Vehicle;l Involuntary Manslaughter;2
Accidents Involving Death or Personal Injury;3 Accidents

Involving Death or Serious Injury;4 Recklessly Endangering
Another Person;5 Accidents Involving Damage to Attended
Vehicles or Property;6 Reckless Driving;7 Failing to Drive on
the Right Side of the Roadway8 and Violations of the
Controlled Substance, Drug, Device and Cosmetic Act:
Possession or Distribution of a Small Amount9 and
Possession of Drug Paraphernalia.10 On May 22, 2002, the
Defendant appeared before this Court and entered a general
plea of guilty to all charges, though it was noted that the
Commonwealth had extended a sentencing offer of five (5) to
ten (10) years’ imprisonment during plea negotiations.

This Court ordered and reviewed a pre-sentence investi-
gation report. At a sentencing hearing on May 22, 2002, this
Court imposed two (2) consecutive terms of two and one half
(2 1/2) to five (5) years’ imprisonment at the Homicide by
Vehicle and Accidents Involving Death or Personal Injury
charges. No further penalty was imposed at any of the
remaining counts. No Post-Sentence Motions were filed and
no direct appeal was taken.

On August 29, 2002, the Defendant filed a pro se Post
Conviction Relief Act Petition which resulted in the rein-
statement of his appellate rights nunc pro tunc. A direct
appeal was perfected, and in a Memorandum Opinion at No.
1191 WDA 2003 dated July 28, 2004, the Superior Court
remanded the case for resentencing. Pursuant to the
Superior Court’s Order, a resentencing hearing was held on
November 4, 2004. After hearing arguments by both parties,
this Court re-imposed the previous sentence and placed its
reasons for doing so on the record. The Defendant’s Post-
Sentence Motion was denied on November 16, 2004, and a
direct appeal was taken.

By a Memorandum Opinion at No. 2065 WDA 2004 dated
December 12, 2005, the Superior Court again remanded the
case for resentencing. Again, pursuant to the Superior
Court’s Order, a resentencing hearing was held on March 16,
2006, at which time this Court again re-imposed the original
sentence of two (2) consecutive terms of imprisonment of
two and one half (2 1/2) to five (5) years. This Court initially
denied the Defendant’s subsequent Post-Sentence Motion on
April 5, 2006, but later vacated that Order and conducted a
hearing at the Commonwealth’s request, so that testimony
could be taken from two (2) Assistant District Attorneys
regarding false and misleading statements and omissions
contained in the Post-Sentence Motion. That hearing was
conducted on April 20, 2006, and on April 26, 2006, this Court
entered an Order denying the Defendant’s Post-Sentence
Motions. This appeal followed.

On appeal, the Defendant raises three (3) claims relating
to his sentence. The claims are all of a similar nature, and all
stem from the fact that this Court re-imposed the original
sentence, despite the fact that it is outside the guideline
ranges. Rather than revisit the same ground three (3) times,
this Court will address the Defendant’s claims as follows.

Sentencing has always been a matter directed to the dis-
cretion of the trial court, even following the adoption of the
Sentencing Guidelines in the late 1970’s. The Guidelines pro-
vide suggested mitigated, standard and aggravated range
sentences for each crime based on an Offense Gravity Score
and Prior Record Score.

Over the years, our Courts have gone to great lengths
to stress that the Guidelines are only advisory in nature,
and have reiterated the provision of Section 9721 of the
Sentencing Code, namely that “the court shall follow the
general principle that the sentence imposed should call
for confinement that is consistent with the protection of
the public, the gravity of the offense as it relates to the
impact on the life of the victim and on the community, and
the rehabilitative needs of the defendant.” 42 Pa.C.S.A.



page 194 volume 155  no.  15Supplement to The Lawyers Journal

§9721(b). The appellate courts have repeatedly upheld
sentences which deviated from the guidelines, so long as
the trial court demonstrated its understanding of the
above factors and placed its reasons for imposing sen-
tence on the record. Commonwealth v. Mouzon, 828 A.2d
1126 (Pa.Super. 2003).

The Sentencing Code grants the appellate courts authori-
ty to vacate a sentence in only three (3) situations:

1. The sentencing court purported to sentence
within the sentencing guidelines but applied the
guidelines erroneously;

2. The sentencing court sentenced within the guide-
lines but the case involves circumstances where
the application of the guidelines would be clearly
unreasonable; or

3. The sentencing court sentenced outside the sen-
tencing guidelines and the sentence is unreasonable.

42 Pa.C.S.A. §9781(d). “In all other cases, the appellate
court shall affirm the sentence imposed by the sentencing
court.” Id.

There appears to be no dispute that this case falls under
§9781(d)(3). This Court is, and has been, aware that the sen-
tence imposed was outside the aggravated range of the
guidelines, though issue is taken as to whether the sentence
imposed is actually “unreasonable.”

In terms of sentencing, the “reasonableness” or “unrea-
sonableness” of a sentence is a subjective inquiry and
requires examination of “the defendant’s background and
characteristics as well as the particular circumstances of the
offense involved, the trial court’s opportunity to observe the
defendant, the presentence investigation report, if any, the
Sentencing Guidelines as promulgated by the Sentencing
Commission and the ‘findings’ upon which the trial court
based its sentence.” Commonwealth v. Moore, 617 A.2d 8, 9
(Pa.Super. 1992).

This Court has, on several occasions, indicated its consid-
eration of the above factors and placed its reasons for impos-
ing sentence on the record. This Court continues to believe
its reasons have been more than sufficient in justifying the
deviation from the aggravated range of the Guidelines.
However, of late, the appellate courts have indicated a desire
not to act as a “rubber stamp” for the trial courts, and, as a
result, have been vacating more sentences and remanding
more cases for resentencing than was typical in prior years.
See Commonwealth v. Dodge, 859 A.2d 771, 779 (Pa.Super.
2004). Despite the ample reasons provided by this Court, the
appellate courts have so far refused to affirm the sentence
imposed on the basis that the sentence deviates from the
Sentencing Guidelines.

In the most recent remand opinion, the Superior Court
even seems to be at odds with itself, at once stating “[w]e do
not dictate a particular sentence,” and immediately follow-
ing that with an order that “[t]he trial court is to impose a
sentence within the sentencing guidelines and in light of con-
trolling precedent.” (See Superior Court Opinion, 2065 WDA
2004, p. 16). Either the Superior Court is or is not dictating a
certain sentence. It remains unclear to this Court.

Regardless, it is this Court’s position that the appellate
courts may not vacate a sentence which exceeds the aggra-
vated range for that reason alone. To do so entirely
removes the trial court’s long-standing discretion in sen-
tencing, and renders the guidelines mandatory rather than
advisory. As the Defendant himself points out, the
Commonwealth has long maintained a policy of individual-
ized sentencing, which policy cannot be served by a manda-

tory sentencing scheme.
Complicating this case to some extent are some spuri-

ous arguments and significant omissions of Defendant’s
counsel, Victoria Vidt, Esquire. In her Concise Statement
of Matters Complained of on Appeal, Ms. Vidt stated that
this Court erred “when it declared that it was not bound by
the Superior Court’s two prior decisions…” (Concise
Statement, p. 5, ¶17(b)). This Court has reviewed the re-
sentencing and Post-sentence motions transcripts in their
entirety and has found no such declaration anywhere in
the record. Additionally, in her Post-Sentence Motion for
the Modification and/or Reduction of Sentence, Ms. Vidt
alleges that this Court directed the District Attorney as to
how to proceed, which was contradicted by the testimony
of Assistant District Attorneys Rebecca Spangler, Esquire
and Steffie Kapourales, Esquire. (Post-Sentence Motions
Hearing, pp. 9-10, 7-8, respectively). Ms. Spangler also
testified that Ms. Vidt failed to mention a conversation
they had immediately following this Court’s call to Ms.
Spangler. (Post-Sentence Motions Hearing, p. 10-11). This
Court has had experience with Ms. Vidt on other cases in
the past and can only say that these actions and omissions
are not unusual. Thus, this Court cautions the appellate
courts against a wholesale reliance on her characteriza-
tions of the facts in this case, as several of them have so far
proved to be misplaced.

Nevertheless, this Court feels that mandating absolute
adherence to the Sentencing Guidelines contradicts their
entire purpose. Because this Court feels that this issue is
ripe for review, it reimposed the original sentence, despite
the fact that it has twice been vacated by the Superior Court.
Though the sentence was outside the aggravated range, it
was within this Court’s discretion and thus was proper. In the
past, the appellate courts have upheld such sentences
despite their deviation. See: Commonwealth v. Twitty, 876
A.2d 433 (Pa.Super. 2005); Commonwealth v. Tirado, 870
A.2d 362 (Pa.Super. 2005); Commonwealth v. Guth, 735 A.2d
709 (Pa.Super. 1999); Commonwealth v. Andrews, 720 A.2d
764 (Pa.Super. 1998); Commonwealth v. Hallock, 603 A.2d
612 (Pa.Super. 1992) and Commonwealth v. Dotter, 589 A.2d
726 (Pa.Super. 1991).

The sentencing guidelines are advisory only. The trial
courts retain ultimate control over the length of the sen-
tences imposed, and their discretion must not be infringed
upon. Allowing the appellate courts to dictate particular sen-
tences removes all discretion from the trial courts and vio-
lates the stated purpose of our Sentencing Guidelines.

Accordingly, this Court’s Order of April 26, 2006, denying
the Defendant’s Post-Sentence Motions, must be affirmed.

BY THE COURT:
/s/McDaniel, J.

February 12, 2007

1 18 Pa.C.S.A. §3732 (CC 200114385)

2 18 Pa.C.S.A. §2501 (CC 200114385)

3 75 Pa.C.S.A. §3742 (2 Counts) (CC 200112950)

4 75 Pa.C.S.A. §3742.1 (2 Counts) (CC 200112950)

5 18 Pa.C.S.A. §2705 (2 Counts) (CC 200112950)

6 75 Pa.C.S.A. §3743 (CC 200112950)

7 75 Pa.C.S.A. §3736 (CC 200112950)

8 75 Pa.C.S.A. §3301 (CC 200112950)

9 35 P.S. §780-113(a)(31) (CC 200104938)

10 35 P.S. §780-113(a)(32) (CC 200104938)
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Commonwealth of Pennsylvania v.
Aaron Atkins

Suppression of Evidence—Reasonable Suspicion for

Investigatory Vehicle Stop

1. An investigatory vehicle stop is illegal when no suspi-
cious or furtive behavior by the Defendant was observed by
police officers.

2. Evidence obtained from an illegal investigatory stop
was properly suppressed.

(Kristen M. Iagnemma)

Paul R. Scholle for the Commonwealth.
Paul Boas for Defendant.

No. CC 200518704. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Nauhaus, J., March 23, 2007—The defendant, Aaron

Atkins, was charged with various offenses after he discard-
ed drugs from his vehicle as he fled from the police on
August 2, 2005, following an investigatory stop. The defen-
dant filed an omnibus pre-trial motion to suppress evidence.
A suppression hearing occurred before this Court on July 25,
2006. At the conclusion of the suppression hearing, this
Court ordered the parties to file briefs on the issues present-
ed. On January 11, 2007, this Court granted the defendant’s
motion and suppressed the evidence seized. The
Commonwealth filed an appeal on February 8, 2007. This
Court Ordered appellate counsel to file a Concise Statement
of Matters Complained of on Appeal (hereinafter referred to
as a “Statement”) pursuant to Pa.R.A.P. 1925(b). On
February 26, 2007, the Commonwealth filed its Statement
raising the following issue:

Whether the Court erred in suppressing drug evi-
dence defendant discarded during a high-speed
flight from police after they had attempted to per-
form a brief investigatory stop based on a reason-
able but mistaken belief that the defendant was a
suspect in a homicide committed the previous day
and for whom there was an active arrest warrant.

The relevant facts are not in dispute. On August 12, 2005,
at approximately 4:25 p.m., two City of Pittsburgh homicide
detectives were looking for a homicide suspect named
Michael Taylor. They believed Michael Taylor had commit-
ted a murder the day before, and there was a warrant for his
arrest. As Detective Hal Bolin and his partner were travel-
ing in plainclothes, in an unmarked police vehicle in the
parking lot of the Parkway Center Mall, they saw the defen-
dant in the driver’s seat of a vehicle and believed the defen-
dant was Michael Taylor. The detectives pulled their vehicle
behind the defendant’s vehicle, exited their vehicle,
approached the defendant’s vehicle, and yelled “Pittsburgh
Police, Turn off the vehicle.” (Suppression Hearing of July
25, 2006 (hereinafter referred to as “SH”) at 6). Detective
Bolin’s hand was on his gun as he approached the defen-
dant’s vehicle. The defendant responded to the command by
driving away. A vehicle chase ensued and the defendant dis-
carded drugs during the chase.

The Commonwealth claims that this Court erred by sup-
pressing the drug evidence. Police are permitted to stop and
briefly detain individuals when they have reasonable suspi-
cion, based on specific articulable facts, that criminal activ-
ity is afoot. The detectives did not observe any criminal
activity. The sole basis for the investigatory stop was the
detective’s belief that the defendant was the murder suspect

Michael Taylor.
The issue is whether the detectives had reasonable suspi-

cion to believe that the defendant was the murder suspect.
The stop occurred in the South Hills area of Pittsburgh,
whereas the murder had occurred in the North Side area.
The defendant’s vehicle, a burgundy Chrysler 300, was not
the vehicle connected to the murder, but the detectives had
not checked whether the license plate of the defendant’s
vehicle was connected to the murder before they initiated
the investigatory stop. (SH at 12).

The instant case is similar to Commonwealth v. Palmer,

751 A.2d 223 (Pa.Super. 2000), wherein the Superior Court
determined that the vehicle stop was illegal. The defendant
in Palmer was stopped for matching a vague description of
an unlicensed driver. The officer stopped the driver because
he was of similar age, race and gender as the suspected unli-
censed driver. The Palmer court reversed the denial of the
suppression motion, stating that “…driving while black” is
not among the violations identified in the Motor Vehicle
Code. Id. at 226. The Palmer court stated that the defendant
did not have anything in common with the suspected unli-
censed driver except for race and gender. The Palmer court
noted that much of the local population would fall into the
same age, race, and gender categories as the suspect.

Similarly, in the instant case, this Court noted that the
defendant does not look similar to the homicide suspect
Michael Taylor. (SH at 23). The most significant difference
is that Michael Taylor is substantially darker skinned than
the defendant. (SH at 21). During the suppression hearing
this Court stated that “I made the observation that the only
similarity is they are both black men with the same facial
hair….” (SH at 21). Here, Detective Bolin’s targeting of
black men with facial hair encompassed too large a section
of the local population to provide reasonable suspicion for an
investigatory stop.

Detective Bolin had viewed the defendant’s face for a
brief moment from approximately 15 feet away, as he made
eye contact with the defendant, before the defendant turned
away and put his head down. (SH at 5). This observation
occurred as the detective’s vehicle was traveling slowly
through the parking lot and the defendant was stationary in
his vehicle. (SH at 4). Furthermore, the photograph that
detectives relied on for reasonable suspicion was a Xerox
picture on a yellow piece of paper. It was not a good picture
and was merely a head shot, without depicting the suspect’s
height or girth. (SH at 27). Detective Bolin had not viewed
the photograph immediately before initiating the investiga-
tory stop. He relied on his recollection of the photograph
from studying it that day before driving around. (SH at 7).

An investigative detention must be supported by reason-
able suspicion that criminality is afoot. It subjects a person
to a stop and period of detention to enable law enforcement
to obtain more information. Reasonable suspicion occurs
where the facts available to the officer at the moment of the
stop would provide a person of reasonable caution to believe
that the action taken by the detectives was appropriate.
Commonwealth v. Zhahir, 561 Pa. 545, 751 A.2d 1153 (2000).
The totality of the circumstances is used for this determina-
tion. Commonwealth v. Rosas, 857 A.2d 341 (Pa.Super. 2005).

The interaction between the defendant and the detectives
was an investigatory stop because it involved official com-
pulsion to stop and respond. This investigatory stop required
the belief that criminal activity was afoot. The investigatory
stop was illegal because the detectives had not observed sus-
picious or furtive behavior to provide reasonable suspicion
that the defendant was involved in criminal activity.
Additionally, the substandard photograph of the homicide
suspect that was viewed by the detectives earlier in the day
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was insufficient to provide reasonable suspicion to justify
the investigatory stop.

For the reasons contained herein, this Court properly
suppressed the evidence obtained from the illegal stop.

BY THE COURT:
/s/Nauhaus, J.

Commonwealth of Pennsylvania v.
Lance Rucker

Ineffective Assistance of Counsel—Police Credibility

Instruction—Fair Response Doctrine

1. Trial counsel was not ineffective for failing to request
a cautionary instruction regarding the credibility of a
police officer as compared to other witnesses. The credibil-
ity charge was thorough and correct, despite not containing
a specific reference to the relative credibility of a police
officer.

2. Although the Commonwealth may not refer to a
Defendant's failure to testify at trial, the corollary rule,
referred to as the “Fair Response Doctrine,” provides that
the Fifth Amendment does not preclude raising of silence in
fair response to defense argumentation.

(Mark C. Coulson)

Darrell O. Dugan for Plaintiff.
Bruce Garcia for Defendant.
No. CC 9711745, 9712372. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
McDaniel, J., April 16, 2007—The Defendant appeals

from this Court’s Order of November 1, 2006, which dis-
missed his Post Conviction Relief Act Petition without a
hearing. A review of the record reveals that the Defendant
has failed to present any meritorious issues on appeal and,
therefore, this Court’s Order should be affirmed.

The evidence presented at trial established that on
September 8, 1997, the Defendant conspired with several
other individuals to break into the home of the victim, Frank
Ventrosco, with the intent to steal some drugs they believed
were in Mr. Ventrosco’s possession. The Defendant gained
entry into Mr. Ventrosco’s house by announcing himself as a
Pittsburgh Police Officer. Once inside the house, he pointed
a gun at Mr. Ventrosco and demanded the “weed.” When Mr.
Ventrosco did not produce the drugs, the Defendant shot
him. The shooting was witnessed by Mr. Ventrosco’s friend,
Brian Vojtesh, who was in the room when the shooting
occurred.

The Defendant was subsequently charged with Criminal
Homicide,1 Robbery,2 a Violation of the Uniform Firearms
Act: Firearms Not to be Carried Without a License,3
Impersonating a Public Servant4 and Criminal Conspiracy.5
A jury trial was held before this Court from April 17 through
19, 2001,6 with the Defendant being represented by Joseph
Hudak, Esquire. At the conclusion of trial, the Defendant
was convicted of second-degree murder and all remaining
charges. On April 23, 2001, he was sentenced to the manda-
tory term of life imprisonment. The judgment of sentence
was affirmed by the Superior Court on August 20, 2002.

No further action was taken until September 22, 2003,
when the Defendant filed a pro se Post Conviction Relief Act
Petition. On October 9, 2003, this Court dismissed the

Petition as time-barred. The Defendant appealed to the
Superior Court and asserted a time-bar exception, namely
that he believed that his case had been appealed to the
Pennsylvania Supreme Court and had just learned that no
Petition for Allowance of Appeal had been filed. The
Superior Court remanded the case for an evidentiary hear-
ing, which was held on August 18, 2005. At the conclusion of
the hearing, this Court found that the Defendant satisfied the
after-discovered evidence requirements for the time-bar
exception and, therefore, that his pro se Petition was timely.
Counsel was appointed and the Defendant was given addi-
tional time to file an Amended Petition.

Appointed counsel subsequently filed a “Hybrid
Amended Post Conviction Relief Act Petition and No Merit
Letter,” alleging in part that Mr. Hudak was ineffective for
failing to file a Petition for Allowance of Appeal when he
told the Defendant that he would do so. On October 11,
2005, this Court reinstated the Defendant’s appellate rights
nunc pro tune to enable him to file his Petition for
Allowance of Appeal to the Pennsylvania Supreme Court.
The Petition for Allowance of Appeal was filed by appoint-
ed counsel and was denied by the Pennsylvania Supreme
Court on March 7, 2006.

Thereafter, on September 21, 2006, the Defendant filed a
counseled Post Conviction Relief Act Petition alleging the
ineffectiveness of trial counsel. After giving the appropriate
notice of intent, this Court dismissed the Defendant’s Post
Conviction Relief Act Petition on November 1, 2006. This
appeal followed.

The Defendant initially argues that Mr. Hudak was inef-
fective for failing to request a jury charge advising the jury
not to give any more weight to the testimony of a police offi-
cer than that of any other person and that the trial court
erred in denying his PCRA Petition in that regard. This
claim is meritless.

In order to establish a claim for the ineffective assistance
of counsel, the Defendant must plead and prove that “(1) the
claim has arguable merit; (2) counsel had no reasonable
strategic basis for his or her action; and (3) but for the errors
and omissions of counsel, there is a reasonable probability
that the outcome of the proceedings would have been differ-
ent.” Commonwealth v. Robinson, 877 A.2d 433, 439 (Pa.
2005). Here, in order to be entitled to relief, the Defendant
must plead and prove, by a preponderance of the evidence
that he was entitled to such an instruction, that Mr. Hudak
had no basis for failing to request it and that had the instruc-
tion been given, the outcome of the trial would have been dif-
ferent. He has not done so.

Initially, we note that, when challenged, the jury charge
must be viewed as a whole, and a particular instruction “will
be upheld if it clearly, adequately and accurately reflects the
law.” Commonwealth v. Johnson, 815 A.2d 563, 580 (Pa.
2002). It logically follows, therefore, that a review of the
charge regarding credibility is necessary to determine
whether counsel was ineffective in failing to request a more
specific charge regarding the credibility of police officers.

At trial, this Court gave the following credibility
charge:

A duty which accompanies that of judging the facts
is a duty of appraising the credibility of the witness.

Obviously, you cannot find the facts in this case
based largely upon oral testimony unless you
decide whom you will or will not believe.

How do you go about appraising the credibility of a
witness? You do so by taking into consideration all
of the conditions that surround the appearance of
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the witness on the witness stand, his or her
demeanor, his or her responsiveness or evasiveness
as the case may be, his or her knowledge or lack of
knowledge of the subject matter at hand, his or her
opportunity for observation and for memory. his or
her interest, if any, in the outcome of the case, and
all of the other circumstances and details which
ordinary experience dictates are the usual and
common indicia of truthfulness or the lack of truth-
fulness.

You must not decide the case on which side has pre-
sented the greater number of witnesses or the
greater amount of evidence.

Instead, you should decide which witness, if any, to
believe and on that basis whether or not the testi-
mony of the evidence is credible. In deciding which
witness to believe, it is proper for you to consider
whether or not the testimony of each witness is
supported by other evidence in the case.

You must recognize it is entirely possible for a sin-
gle witness to give truthful and accurate testimony
and that this testimony may be believed even
though a greater number of witnesses of apparent
equal reliability contradict him.

The question to decide is not who produced the
most evidence or the most witnesses but which evi-
dence to believe and on which evidence you will
base your conclusion.

If you determine that there is a conflict or a dis-
crepancy in the testimony, you, the jury, has a duty
to decide which testimony to believe, but first, you
should try to reconcile or fit together any conflicts
or discrepancies in the testimony, if you can do so
fairly.

Discrepancies and conflicts in testimony may or
may not cause you to disbelieve some or all of the
testimony.

Remember that persons witnessing an incident
may see or hear it happen differently.

If you cannot reconcile the conflicts and discrepan-
cies, however, it is for you to decide which testimo-
ny, if any, to believe and which to reject as being
untrue or inaccurate.

In making this decision, please consider whether or
not the conflicts or discrepancies are a matter of
importance or merely some extraneous detail.

Also, consider whether or not it is an intentional
falsehood or an innocent mistake.

(Trial Transcript, p. 281-3).

A review of the above charge shows that it was both thor-
ough and legally correct, despite the fact that it did not con-
tain a specific reference to a police officer. An additional
charge regarding the credibility to be given to a police offi-
cer was not necessary in light of the thorough instruction
that was given, therefore counsel was not ineffective for fail-
ing to request it.

Moreover, the Defendant makes no showing that the out-
come of the case would have been different had a specific
charge regarding the credibility of a police officer been
given. At trial, Detective Logan testified that he was present
for the Defendant’s interrogation and subsequent confes-
sion. The Defendant testified that Detective Logan was not

present in the interrogation, though he did admit to making
a statement. He now argues that Detective Logan was the
“lynchpin” of the Commonwealth’s case, and the absence of
a jury instruction directed specifically to the credibility of a
police officer permitted the jury to place greater weight on
Detective Logan’s testimony and led directly to his convic-
tion. However, this argument fails to take into consideration
the testimony of the eyewitness, Brian Vojtesh, who testified
that he saw the Defendant shoot the victim, Frank Ventrosco.
Thus, even if the jury completely disregarded the testimony
of Detective Logan, the testimony of Mr. Vojtesh was more
than sufficient to support the conviction.

In making his argument, the Defendant relies solely on
Commonwealth v. DeHart, 650 A.2d 38 (Pa. 1994), which he
alleges stands for the proposition that when “a defendant
disputed the substance of the testimony of a police officer
and contradicted the officer’s testimony at trial, and the
police officer’s testimony relates directly to a defendant’s
innocence or guilt, the officer’s credibility is a significant
factor in a jury’s deliberations and a specific jury charge
regarding the weight to be afforded a police officer’s testi-
mony is appropriate.” (Defendant’s Concise Statement of
Matters Complained of on Appeal, p. 11). However, a careful
reading of DeHart reveals that it does not so hold. In DeHart,
the court did indeed determine that the police testimony
related to procedural issues in the case, but that determina-
tion was initially made in the context of a challenge to pro-
posed voir dire. Commonwealth v. DeHart, 516 A.2d 656, 662
(Pa. 1986). Later, following the Defendant’s PCRA Petition,
the court addressed the jury charge relating to credibility
and found that the charge given was “sufficient” even
though it did not specifically address the credibility of a
police officer. Commonwealth v. DeHart, 650 A.2d 38 (Pa.
1994). The DeHart Court did not hold that a specific police
credibility instruction is required under any particular set of
circumstances and the Defendant’s assertion to the contrary
is a misstatement of the law.

There is currently no case from any court in this
Commonwealth which requires a specific jury instruction on
the credibility of police officers under any circumstances,
nor do the Suggested Standard Criminal Jury Instructions
provide such an instruction. As such an instruction is not
required, and as the Defendant has failed to establish that
the result would have been different had it been given, he
has failed to make out the underlying claim of ineffective-
ness. This Court, therefore, did not err in denying his PCRA
Petition in relation to this issue. This claim must fail.

The Defendant also argues that trial counsel was ineffec-
tive for failing to object or request a cautionary instruction
when the Commonwealth, through Detective Logan, alleged-
ly “assailed [his] constitutional right not to testify.” A review
of the record reveals that this claim is meritless.

At trial, the following occurred:

Q. (Mr. Hudak): So did you go into any detail, or did
Commander Freeman go into any detail about the
extent, if any, of the alleged planning that went into
this?

A. (Detective Logan): Yes. He said the planning
stage first took place at his uncle’s house, when
they discussed it there.

Then I guess they went into their plan. That’s when
Jason and Beets left, and then your client and his
cousin got into his Buick LeSabre and drove down the
street and parked a block away from the house, and
then your client walked up to the house to meet up
with Jason and Beets while Darrell stayed in the car.
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Q. So you’re concluding from that obviously there’s
planning, right’?

A. Yes.

Q. And then you move on to a part of the discussion
where my client tells you when he got to the house,
he did not have a gun with him, right?

A. No. He was given a gun by Beets…

…Q. According to you, he told you earlier in the day
he had done this detailed planning of this alleged
robbery, and he got to the house and he didn’t even
have a gun with him, right?

A. You are using the word detailed planning. They
came up with this plan. How long it took them to
come up with it, your client can answer that.

I’m saying they had a plan, and they moved on the
plan and a young man got killed.

All that I have here is what your client told me and
Commander Freeman on September the 9th.

(Trial Transcript, p. 135-7). The Defendant now argues that
he had not intended to testify, but that Detective Logan’s
comments essentially forced his hand and compelled him to
abandon his right not to testify.

Again, the Defendant makes an incomplete statement of
the law regarding comments on a defendant’s silence. He
cites to Commonwealth v. DiNicola, 866 A.2d 329 (Pa. 2005)
and argues that the law of this Commonwealth is that “the
Commonwealth may not refer to a defendant’s lack of testi-
mony or failure to testify at trial, or place the burden of proof
upon a defendant at trial;” (Concise Statement of Matters
Complained of on Appeal, p. 13). While this is, of course, cor-
rect, the Defendant fails to cite the rule’s corollary, often
referred to as the “Fair Response Doctrine.” “There is no
Fifth Amendment proscription precluding the raising of
silence in fair response to defense argumentation.” DiNicola

at 335, emphasis added. See also Commonwealth v. Paddy,

800 A.2d 294, 317 (Pa. 2002), Commonwealth v. Trivigno, 750
A.2d 243, 248-9 (Pa. 2000) and Commonwealth v. Randall,

758 A.2d 669, 681-2 (Pa.Super. 2000).
As is evident from the lengthy exchange between Mr.

Hudak and Detective Logan (which the Defendant fails to
reproduce in its entirety, thus depriving the Court of the con-
text of the statement), Mr. Hudak repeatedly attempted to
put words in the Detective’s mouth by characterizing the
plan as a “detailed plan,” when it was clear that Detective
Logan had not characterized the plan as “detailed” at all.
Then, Mr. Hudak impugned Detective Logan’s alleged char-
acterization of a “detailed plan” as nonsensical because it
did not involve the Defendant bringing a gun to the scene.
Mr. Hudak was essentially attempting to discredit Detective
Logan on something that the Detective never said, by posing
a series of misleading questions and Detective Logan
responded appropriately under the circumstances.

Moreover, there is no evidence whatsoever that the
Defendant had not intended to testify and that Detective
Logan’s comments in some way forced his hand, as he now
alleges. In his opening argument, Mr. Hudak indicated he
would be presenting testimony that Detective Logan was not
present at the interrogation. (Trial Transcript, p. 31). The
only person who could logically give this testimony is the
Defendant (and, in fact, he was the only witness who did so
testify). As such, Mr. Hudak’s promise of this testimony
(before Detective Logan’s comment was made) shows that
the Defendant did actually intend to testify all along. He was
not “forced” to testify because of this comment and his cur-

rent assertion to the contrary is clearly disingenuous.
Additionally, this claim also fails a standard ineffective-

ness analysis, as the Defendant has made no showing that
the verdict would have been different had a cautionary
instruction been requested or given. There is nothing in the
record to suggest that the conviction would not have
occurred but for Detective Logan’s comment, especially
given the Defendant’s confession to police, his admission at
trial that he did fire the gun (Trial Transcript p. 212, 213),
and the eyewitness testimony of Brian Vojtesh. Therefore,
counsel was not ineffective for failing to object and/or
request a cautionary instruction following Detective Logan’s
comment, and this Court did not err in denying the
Defendant’s PCRA Petition to this effect. This claim must
also fail.

Accordingly, for the above reasons of fact and law, this
Court’s Order of November 1, 2006, dismissing the
Defendant’s Post Conviction Relief Act Petition without a
hearing should be affirmed.

BY THE COURT
/s/McDaniel, A.J.

1 18 Pa.C.S.A. §2501 (at CC 9711745)

2 18 Pa.C.S.A. §2701 (at CC 9712372)

3 18 Pa.C.S.A. §6106 (at CC 9712372)

4 18 Pa.C.S.A. §4912 (at CC 9712372)

5 18 Pa.C.S.A. §903 (at CC 9712372)

6 The Defendant was initially tried on all charges in January,
1998, where he was represented by appointed counsel Bruce
Carsia, Esquire. Following that trial, he was convicted of sec-
ond-degree murder and all remaining charges. He appealed,
and was granted a new trial, on the basis that Mr. Carsia was
not counsel of his choice, and that he wanted Mr. Hudak to
represent him at trial.
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Commonwealth of Pennsylvania v.
Brian Coker

Sentencing Issues—Post Conviction Relief Act—Ineffective

Assistance of Counsel

1. In order to establish ineffective assistance of counsel,
it must be established that 1) the witnesses existed; 2) the
witnesses were available; 3) counsel was informed of the
existence of witnesses; 4) the witnesses were available and
prepared to cooperate and would have testified on appel-
lant’s behalf; and 5) the absence of the testimony prejudiced
the appellant.

2. Counsel will not be deemed ineffective for failing to
bring to Court witnesses whose testimony is merely cumula-
tive to that of other witnesses.

3. If a claim is not included in the PCRA petition that is
denied by the court, it must be considered waived.

(Linda A. Michler)

Cathy Misko for the Commonwealth.
Mark Rubenstein for Defendant.

No. CC 199412638. In the Court of Common Pleas of
Allegheny County, Criminal Division.

OPINION
Manning, J., January 18, 2007—The defendant, Brian

Coker, has filed an appeal from this Court’s denial of his Post
Conviction Relief Act Petition. The defendant had filed an
appeal from that denial previously but his initial appeal was
dismissed by the Superior Court due to counsel’s failure to
file a brief. The defendant sought relief from that dismissal
from the Pennsylvania Supreme Court and that Court
ordered that his right to a direct appeal from the denial of
the PCRA Petition be reinstated. The matter was remanded
to this Court to allow the defendant to file his Notice of
Appeal. This Court appointed counsel upon remand and
timely Notice of Appeal was filed. In his Concise Statement
of Matters Complained of an Appeal, the defendant identi-
fied four claims he intends to raise before the Superior
Court:

1. That the Trial Court erred in denying defen-
dant’s PCRA Petition where trial counsel was inef-
fective for failing to call Alureen Falce Williams as
a witness at trial;

2. That the Trial Court erred in denying defen-
dant’s PCRA Petition where trial counsel was inef-
fective for failing to obtain photographs at the
crime scene; and

3. That the Trial Court erred in denying appellate’s
PCRA Petition where trial counsel was ineffective
for failing to ask for a jury instruction cautioning
the jury as to the purpose for which evidence of
other crimes by the defendant was admitted and
were appellate counsel was ineffective for failing to
raise an issue regarding the improper introduction
of prior crimes evidence at trial.

These claims fail for several reasons. First, defendant has
failed to set forth sufficient facts in his PCRA Petition and
accompanying records establishing all of the elements nec-
essary to prevail on a claim that counsel was ineffective for
failing to call a witness. The test for assessing such a claim
set forth in Commonwealth v. Crawley, 663 A.2d 676 (Pa.
1995) where the Supreme Court stated:

In order for appellant to establish that trial coun-
sel was ineffective for failing to present witnesses,
appellant must establish: 1) The witnesses exist-
ed; 2) The witnesses were available; 3) That coun-
sel was informed of the existence of the witnesses;
4) That the witnesses were available and prepared
to cooperate and would have testified on appel-
lant’s behalf; and 5) The absence of the testimony
prejudiced for the appellant.

663 A.2d at 679-680. Although defendant did assert in an affi-
davit attached to his Petition that he advised trial counsel of
this witness’s identity and their existence, his testimony at
trial belies that claim. The defendant was asked by trial
counsel if he knew the name of the woman who had come
over to him and asked him for change. His response was,
“Not by name basis. I know her to see her.” (N.T. 97) Clearly,
if the defendant did not know her name at trial, he was cer-
tainly unable to provide her name to counsel prior to trial.
His claims to the contrary are simply not credible in light of
the record at the trial.

Moreover, the defendant has failed to establish that he
was prejudiced by the absence of this witness’s testimony.
Her testimony would simply have been corroborative of the
defendant’s own testimony and that of his girlfriend, Ms.
Grisom. They both testified that the defendant dropped
change and was looking for it when the police approached.
They both denied that there had been an exchange between
the defendant and anyone else and/or that the drugs found
belonged to the defendant. The failure of counsel to have Ms.
Williams brought over from the jail to repeat what the jury
had already heard from the defendant and his girlfriend
could not have affected the outcome of this trial.

In addition, the affidavit from Ms. Williams contradicts,
in several respects, the testimony of the defendant and his
girlfriend at trial. Ms. Williams claims that she approached
the defendant and asked him for change for a ten dollar bill
and in doing so, he dropped coins. The defendant’s testimo-
ny, as well as that of Ms. Grisom, was that a woman whose
name he did not know approached him and asked for change
for a one dollar bill and that he dropped two quarters in
attempting to change the dollar bill. In addition, he testified
that he had only nine dollars in his possession. Accordingly,
it was impossible for him to make change for a ten dollar bill.
Although this discrepancy may seem of little significance, it
has great significance in assessing whether the absence of
Ms. Williams’ testimony prejudices the defendant. Given
that the testimony was simply corroborative and was incon-
sistent in some respects with the testimony presented at trial
by the defendant, this Court is satisfied beyond a reasonable
doubt that the defendant did not suffer prejudice due to the
absence of Ms. Williams’ testimony. It is clear that counsel
will not be deemed ineffective for failing to bring to Court
witnesses whose testimony is merely cumulative to that of
other witnesses. Commonwealth v. Milligan, 693 A.2d 1313
(Pa.Super. 1997) and Commonwealth v. Lark, 698 A.2d 43
(Pa.Super. 1997).

The defendant next complains that counsel was ineffec-
tive for failing to produce photographs of the crime scene.
This Court has reviewed the photographs attached to the
defendant’s affidavit and fails to see how those photographs
would have aided the defendant in the presentation of his
case. The photographs were reportedly taken from a distance
equal to where the police officer was standing when he first
observed the defendant. The record reveals, however, that
after the officer’s initial observations aroused his suspicion,
he approached closer to the defendant and observed what
appeared to be, and later turned out to actually be, crack
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cocaine in the vicinity near where the defendant was stand-
ing. The photographs went only to the credibility of the offi-
cer’s testimony with regard to his initial observations. Those
initial observations were not particularly material to the out-
come of the trial. Moreover, the photographs offered by the
defendant were clearly not taken under the same conditions
that existed the night of this incident. Accordingly, they may
not have even been admissible had counsel produced them
and, if admitted, would not have given the jury additional
facts that could have changed the outcome of the trial.

The defendant’s final claim seeks to raise a challenge to
trial counsel’s failure to seek an instruction advising the jury
as to how they were to consider evidence introduced by the
Commonwealth that may have suggested that the defendant
had engaged in prior criminal activity. Because this claim
was not included in the PCRA Petition that was denied by
this Court, it must be considered waived. Even if it was not
waived, this claim has no merit as the reference the defen-
dant complains about, a statement by the officer that he had
encountered the defendant a week earlier in the same area,
did not clearly suggest to the jury that the defendant had
been involved in other criminal conduct. The reference was
a passing remark. An objection to it or a request for a cura-
tive instruction would only have highlighted this passing
remark to the jury, to the detriment of the defendant.

BY THE COURT:
/s/Manning, J.

Commonwealth of Pennsylvania v.
Matthew Alan Mancuso

Motion in Arrest of Judgment—Pretrial Motion to Dismiss—

Speedy Trial Requirements—Rule 600

1. The purpose of Rule 600, for a speedy trial, is the pro-
tection of the accused’s speedy trial rights, and the protec-
tion of society.

2. The standard of review in Rule 600 cases is an abuse of
discretion.

3. The administrative mandate of Rule 600 is not designed
to insulate the criminally accused from good faith prosecu-
tion delayed through no fault of the Commonwealth.

4. Where the record does not show that the Common-
wealth’s termination of a prosecution is designed to manipu-
late or evade the speedy trial provisions, the time for com-
puting the speedy trial period runs from the date of the later
complaint. The intent to evade will not be presumed.

(Linda A. Michler)

Laura Ditka for the Commonwealth.
Stanley Greenfield for Defendant.
No. CC 200500424. In the Court of Common Pleas of
Allegheny County, Criminal Division.

OPINION
McDaniel, J., February 12, 2007—The Defendant appeals

from this Court’s Order of November 29, 2005, denying his
Motion in Arrest of Judgment. A review of the record reveals
that the issue raised by the Defendant was without merit,
and, therefore, this Court’s Order must be affirmed.

The Defendant was charged with Rape of a Child,1
Involuntary Deviate Sexual Intercourse with a Child,2
Aggravated Indecent Assault of a Child,3 Unlawful Conduct

with a Minor,4 Sexual Abuse of a Child,5 Unlawful
Restraint,6 Incest,7 Obscene and Other Sexual Materials,8
Corruption of Minors,9 Indecent Assault10 and Endangering
the Welfare of a Child.11 The Defendant’s Pretrial Motion to
Dismiss was denied by this Court on August 19, 2005, and
thereafter the Defendant elected to proceed with a stipulat-
ed nonjury trial. Prior to that trial, the Commonwealth with-
drew the Sexual Abuse of a Child and Obscene and Other
Sexual Materials charges. This Court found the Defendant
guilty of all remaining charges.

On November 17, 2005, this Court imposed the following
sentence: At the Rape of a Child count, ten (10) to twenty
(20) years, consecutive to the Federal sentence the
Defendant was already serving; At each IDSI count, ten (10)
to twenty (20) years, consecutive; At the AIA count, ten (10)
to twenty (20) years, consecutive; and at the Incest count
five (5) to ten (10) years, consecutive. On November 23,
2005, the Defendant filed a Motion in Arrest of Judgment,
alleging that this Court erred in denying his Pretrial Motion
to Dismiss. That Motion was denied by this Court on
November 29, 2005. This appeal followed.

The charges in this case arose when Federal agents dis-
covered the victim, the Defendant’s adopted daughter,
Masha, at his home during a raid. The F.B.I. had been con-
ducting an investigation into internet child pornography, and
as part of that investigation, appeared at the Defendant’s
home to serve a search warrant on May 27, 2003. When the
Agents arrived at the home, they discovered Masha, then l0-
years-old, who was previously unknown to them. However,
they recognized Masha as the subject of many of the photo-
graphs posted on the internet by the Defendant.

Masha told the agents that she had been adopted by the
Defendant from her home country of Russia at the age of
five. Beginning almost immediately upon her arrival in the
United States, the Defendant subjected Masha to a horrify-
ing course of sexual abuse, which is detailed in the record.
Since the Defendant has not contested the allegations and
this appeal does not concern the substance of the charges,
this Court need not describe or detail the actual incidents
further, except to say that in this Court’s 20 plus years on the
bench, this is undoubtedly one of the worst cases of child
sexual abuse it has ever seen.

As a result of Masha’s statement, physical examination,
and subsequent investigation, the Defendant was charged
with Rape of a Child, IDSI with a Child (2 Counts), AIA of a
Child, Indecent Assault, Incest and Endangering the Welfare
of a Child. On June 9, 2003, the Allegheny County Police,
unbeknownst to the District Attorney’s Office, withdrew
those charges at the behest of the FBI to allow the federal
government to proceed with the prosecution of the
Defendant on federal criminal charges of child pornography.
On February 5, 2004, the Defendant was sentenced on the
federal charges to 188 months of imprisonment. On
November 15, 2004, the Commonwealth re-filed the instant
charges against the Defendant.

On appeal, the Defendant raises the sole issue that this
Court erred in denying his Pretrial Motion to Dismiss in
which he alleged a Rule 600 “speedy trial” violation. He
essentially alleges that by withdrawing the initial charges
and not refilling them until November, 2004, the
Commonwealth was attempting to evade the speedy trial
provisions of Rule 600. However, as this Court has found that
the Commonwealth acted with due diligence in attempting to
locate the Defendant, re-filing the charges and bringing him
to trial, this claim must fail.

Initially, we note that the appellate court’s standard of
review in Rule 600 cases is an abuse of discretion. The appel-
late court’s “scope of review is limited to the evidence on the
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record of the Rule 600 evidentiary hearing and the findings of
the trial court. [The appellate court] must view the facts in
the light most favorable to the prevailing party…Additionally,
when considering the trial court’s ruling, [the appellate
court] is not permitted to ignore the dual purpose behind
Rule [600]. Rule [600] serves two equally important func-
tions: (1) the protection of the accused’s speedy trial rights,
and (2) the protection of society. In determining whether an
accused’s right to a speedy trial has been violated, consider-
ation must be given to society’s right to effective prosecution
of criminal cases, both to restrain those guilty of crime and to
deter those contemplating it. However, the administrative
mandate of Rule [600] was not designed to insulate the crim-
inally accused from good faith prosecution delayed through
no fault of the Commonwealth.” Commonwealth v. Kearse,

890 A.2d 388, 391 (Pa.Super. 2006).
Rule 600 of the Pennsylvania Rules of Criminal

Procedure states, in relevant part:

Rule 600. Prompt Trial—

(A)(2) Trial in a court case in which a written
complaint is filed against the defendant, when
the defendant is incarcerated on that case, shall
commence no later than 180 days from the date
on which the complaint is filed.

(3) Trial in a court case in which a written com-
plaint is filed against the defendant, when the
defendant is at liberty on bail, shall commence
no later than 365 days from the date on which
the complaint is filed…

…(C) In determining the period for commence-
ment of trial, there shall be excluded therefrom:

(1) the period of time between the filing of the
written complaint and the defendant’s arrest,
provided that the defendant could not be appre-
hended because his or her whereabouts were
unknown and could not be determined by due
diligence;

(2) any period of time for which the defendant
expressly waives Rule 600;

(3) such period of delay at any stage of the pro-
ceedings as results from:

(a) the unavailability of the defendant or
defendant’s attorney;

(b) any continuance granted at the request of
the defendant or the defendant’s attorney…

…(E) No defendant shall be held in pretrial incar-
ceration on a given case for a period exceeding 180
days excluding time described in paragraph (C)
above. Any defendant held in excess of 180 days is
entitled upon petition to immediate release on nom-
inal bail.

(F) Nothing in this rule shall be construed to mod-
ify any time limit contained in any statute of limi-
tations.

(G) For defendants on bail after the expiration of
365 days, at any time before trial, the defendant or
the defendant’s attorney may apply to the court for
an order dismissing the charges with prejudice on
the ground that this rule has been violated. A copy
of such motion shall be served upon the attorney
for the Commonwealth, who shall also have the
right to be heard thereon.

If the court, upon hearing, shall determine that the
Commonwealth exercised due diligence and that
the circumstances occasioning the postponement
were beyond the control of the Commonwealth, the
motion to dismiss shall be denied and the case shall
be listed for trial on a date certain… If, at any time,
it is determined that the Commonwealth did not
exercise due diligence, the court shall dismiss the
charges and discharge the defendant.

Pa.R.Crim.Pro. 600.

Our courts have recognized two types of delay in relation
to Rule 600: excludable and excusable. Excludable delay is
defined in the text of the Rule, as quoted above.12

“‘Excusable delay’ is not expressly defined in Rule 600, but
the legal construct takes into account delays which occur as
a result of circumstances beyond the Commonwealth’s con-
trol and despite its due diligence.” Commonwealth v. Jones,

866 A.2d 689, 700 (Pa.Super. 2005), internal citations omit-
ted. “Due diligence is a fact-specific concept that must be
determined on a case-by-case basis. Due diligence does not
require perfect vigilance and punctilious care, but rather a
showing by the Commonwealth that a reasonable effort has
been put forth.” Commonwealth v. Aaron, 804 A.2d 39, 43-4
(Pa.Super. 2002).

After a review of the record, and hearing arguments from
the Defendant’s counsel and the District Attorney, this Court
issued a ruling that the Commonwealth acted with due dili-
gence in attempting to bring the Defendant to trial, and that
the withdrawal of the first Information, and its subsequent
re-filing was not done to evade the speedy trial provisions of
Rule 600. This Court placed its reasons for this decision on
the record on August 19, 2005.

It is clear to this Court that the charges were withdrawn
at the request of the Federal government to allow their pros-
ecution of the Defendant on federal criminal charges. The
Allegheny County District Attorney’s Office was not even
aware that the charges had been withdrawn until after the
Allegheny County Police had done so, therefore it cannot be
said that the Commonwealth withdrew the charges simply to
avoid the provisions of Rule 600. Once the Defendant was
sentenced on the Federal charges, the District Attorney’s
Office acted with due diligence in re-filing the charges and
attempting to locate the Defendant and bring him to trial.
Their efforts were complicated by the fact that the
Defendant was not in the custody of county or state officials,
but was rather in the custody of the Federal prison system.
Once the Defendant was located, an immediate Order was
issued by Judge Durkin of this Court to have him returned to
Allegheny County for trial on the charges in question.

The Defendant relies exclusively on Commonwealth v.

Meadius, 870 A.2d 802 (Pa. 2005), which he interprets as
holding that the speedy trial calculations must run from the
filing date of the first information when the Commonwealth
has acted with a bad faith attempt to evade the speedy trial
provisions. He asserts that Meadius is applicable in this case
because the refilling of the charges was evidence of the
Commonwealth’s bad faith attempt to avoid the speedy trial
provisions of Rule 600. He, therefore, argues that Meadius

requires the calculation of the Rule 600 time period from the
filing of the initial charges.

This Court is not persuaded by the Defendant’s argument,
having already found that the Commonwealth acted with all
due diligence as described above. Meadius presents a wholly
different factual situation than this case, and thus does not
control. In Meadius, the Commonwealth charged the defen-
dant with forgery and insurance fraud on January 16, 2001.
Thereafter, the Preliminary Hearing was continued three (3)
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times at the request of the Commonwealth, once due to the
prosecutor’s CLE class and twice because the Commonwealth
was unprepared due to the failure of their witnesses to appear.
At the fourth scheduling, the Commonwealth requested anoth-
er continuance, again due to a missing witness, but the district
justice refused to grant it, offering the Commonwealth the
choice of either withdrawing the charges or having them dis-
missed. The Commonwealth chose to withdraw the charges.
Shortly thereafter, on March 21, 2001, the charges were
refiled by the Allegheny County Police, after one of the
Detectives spoke with the witnesses and received their assur-
ances they would be present at the next hearing. The case was
listed for trial on February 4, 2002.

Prior to trial, the defendant filed a Motion to Dismiss pur-
suant to Rule 600. After a hearing, the trial court found that
the Commonwealth not acted with due diligence in bringing
the defendant to trial within 365 days of the filing of the first
complaint. Therefore, the trial court determined that “the
Commonwealth was not entitled to the benefit of the second
filing date, as the delays in question were solely due to its
unjustified failure to comply with the applicable procedural
rules.” Commonwealth v. Meadius, 870 A.2d 802, 804 (Pa.
2005). The Superior Court reversed the trial court’s decision,
but the Supreme Court agreed with the trial court, stating
that all delays were due to the Commonwealth’s unexplained
failure to ensure that its witnesses were present at the
scheduled hearings, and, therefore, the filing date of the first
complaint must be used in calculating the Rule 600 period.

Clearly, the facts of Meadius are distinguishable from
those of the present case. In this matter, the Commonwealth
would have proceeded with the prosecution, but for the
Federal government’s request that the charges be withdrawn
to permit the Federal prosecution. The Commonwealth did
not unduly delay its prosecution, nor was the withdrawal of
the first charges an attempt to evade Rule 600 or otherwise
delay the case for bad faith reasons. Meadius simply does
not apply.

Rather, this Court is persuaded by an earlier decision of
the Supreme Court, Commonwealth v. Whiting, 500 A.2d 806
(Pa. 1985), whose facts are exponentially more similar to
those of the present case than those found in Meadius. In
Whiting, the defendant was charged with robbery, kidnap-
ping and other offenses on June 12, 1980. When the victim
was unable to identify her attacker, the Commonwealth with-
drew the charges based on the lack of identification testimo-
ny. The charges were re-filed on May 14, 1981, and trial
began on November 9, 1981. The Defendant’s Pre-Trial
Motion to Dismiss on Rule 110013 grounds was denied, and
the trial court ruled that the date of the second information
should be used in calculating the Rule 1100 time. Both the
Superior and Supreme Courts affirmed.

In its opinion, the Supreme Court held that “where a pros-
ecution is voluntarily terminated, and the record shows an
attempt to manipulate or evade the requirements of Rule
1100, the speedy trial time period will be computed from the
date of the original complaint. But where the record does not
show that the Commonwealth’s termination of the prosecu-
tion was designed to manipulate or evade the requirements
of Rule 1100, the time for computing the speedy trial period
runs from the date of the later complaint.” Commonwealth v.

Whiting, 500 A.2d 806, 808 (Pa. 1985). The Supreme Court
further noted that “absent some support in the record for the
conclusion that the Commonwealth’s motion to dismiss was
motivated by an intent to evade Rule 1100, we will not pre-
sume such a motive.” Id.

As noted above, after reviewing the relevant case law and
hearing lengthy arguments from both parties, it was this
Court’s ruling that the Commonwealth did not act with bad

faith or an attempt to avoid the speedy trial provisions of
Rule 600. Thus, pursuant to Whiting, the Rule 600 speedy
trial period properly ran from the filing of the second infor-
mation on November 15, 2004, and this Court did not err in
denying the Defendant’s Omnibus Pretrial Motion to
Dismiss. Given the highly unusual procedural circumstances
of this case, that ruling was well within this Court’s discre-
tion, and should be affirmed.

Accordingly, for the above reasons of fact and law, this
Court’s Order of November 29, 2005, denying the
Defendant’s Motion in Arrest of Judgment, should be
affirmed.

BY THE COURT:
/s/McDaniel, A.J.

February 12, 2007

1 18 Pa.C.S.A. §3121(c)

2 18 Pa.C.S.A. §3123(b) (2 counts)

3 18 Pa.C.S.A. §3125

4 18 Pa.C.S.A. §3181

5 18 Pa.C.S.A. §6312

6 18 Pa.C.S.A. §2902

7 18 Pa.C.S.A. §4302

8 18 Pa.C.S.A. §5903

9 18 Pa.C.S.A. §6301

10 18 Pa.C.S.A. §3126(a)(7) (2 counts)

11 18 Pa.C.S.A. §4304(a)

12 Of note is the recent case of Commonwealth v. Williams,

896 A.2d 523 (Pa. 2006), in which the Supreme Court
affirmed the trial court’s finding that the defendant was
“unavailable” while in federal custody for…speedy trial rule
purposes…” Commonwealth v. Williams, 896 A.2d 523, 537
(Pa. 2006).

13 Rule 1100 was the former number of the Speedy Trial
Rule now contained in Rule 600.

Commonwealth of Pennsylvania v.
Debra Ann Liberman

Sentencing Issues—Motion to Modify Sentence—

Prosecutorial Misconduct—Sentencing Guidelines

1. Prosecutorial misconduct does not occur unless the
unavoidable effect of the comments at issue was to prejudice
jurors by forming in their minds a fixed bias and hostility
toward the defendant, thus impeding their ability to weigh
the evidence objectively and render a true verdict.

2. The scope of cross-examination in a criminal case is
one of great latitude.

3. It is unprofessional conduct to ask a question that
implies the existence of a factual predicate which the exam-
iner cannot support by evidence, but this standard in fact
does not impose upon counsel the affirmative obligation to
offer evidence in support of every fact he infers for purpos-
es of cross-examination; rather, it establishes a standard of
conduct, restraining an examiner from implying a fact he
knows he could not support with evidence.
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4. The sentencing court may deviate from sentencing
guidelines to fashion a sentence that takes into account the
protection of the public, the rehabilitative needs of the
defendant and the gravity of the particular offense as it
relates to the impact on the life of the victim and the commu-
nity, so long as the court also states of record the factual
basis and the specific reasons for the deviation from the
guideline range.

5. In order to prevail on appeal, the Defendant must actu-
ally show that there was some sort of evidentiary error
which caused either the admission of inadmissible evidence,
or the exclusion of admissible evidence, and that the error
affected the verdict.

6. A concise statement which is too vague to allow the
court to identify the issues raised on appeal is the functional
equivalent of no concise statement at all.

(Linda A. Michler)

Laura Ditka for the Commonwealth.
Sumner Parker and Todd Hollis for Defendant.

Nos. CC 200410764. In the Court of Common Pleas of
Allegheny County, Criminal Division.

OPINION
McDaniel, J., February 12, 2007—The Defendant has

appealed from this Court’s Order of February 17, 2006,
which denied her Motion to Modify Sentence. A review of the
record reveals that the Defendant has failed to set forth any
meritorious issues and, therefore, this Court’s Order should
be affirmed.

The Defendant was charged with Criminal Attempt
Homicide,1 Aggravated Assault—Serious Bodily Injury,2
Arson,3 Aggravated Assault—Deadly Weapon,4 Unlawful
Restraint,5 Endangering the Welfare of a Child6 and
Recklessly Endangering Another Person.7 Following a jury
trial held before this Court, the Defendant was acquitted of
the Criminal Attempt Homicide charge and found guilty of
all other charges. On February 1, 2006, she appeared before
this Court and was sentenced to consecutive terms of impris-
onment of eight (8) to twenty (20) years at each Aggravated
Assault—Serious Bodily Injury count, two (2) to ten (10)
years at each Aggravated Assault–Deadly Weapon count and
five (5) to ten (10) years at the Arson count, for a total term
of imprisonment of twenty five (25) to seventy (70) years.
Her Motion to Modify Sentence was filed on February 9,
2006 and denied by this Court on February 17, 2006. This
appeal followed.

The evidence presented at trial established that in the
late evening of February 9, 2004, into the early morning
hours of February 10, 2004, the Defendant inflicted an
unspeakable course of abuse on her daughter, Haley, then
seven (7) years old. Apparently spurred by Haley’s state-
ment that she either loved her father more than the
Defendant or rather live with her father than the Defendant
(the Defendant and her husband were in the midst of a
divorce), the Defendant punished Haley by first throwing
Haley’s homework out into the snow, and when Haley went
out to get it, barefoot and wearing only her nightgown, lock-
ing her out and leaving her in the snow, in the dark for a peri-
od of time. Haley testified that there were strange men out-
side and she was afraid of them. Eventually, the Defendant
let Haley back in, but then took her to the back porch and
locked her out once again. When Haley tried to huddle in her
baby brother’s car seat, which was sitting on the porch, for
warmth, the Defendant lit the car seat on fire, blocking
Haley’s path to the door and keeping her outside until the

fire went out.
Once Haley managed to get back inside, the Defendant

took her to the basement coal cellar, set a furnace filter on
fire and locked Haley in the room with the filter, again
blocking her path to the door. Once Haley managed to get
out of the coal cellar, the Defendant poured cat litter over
her head and body, followed by three (3) bottles of bleach.
Haley testified that the bleach burned and hurt her, and she
asked her mother to stop. At some point thereafter, the
Defendant took off Haley’s nightgown and made her lay on
the ground while she beat her with a metal dog chain. By
this time, Haley had blood on her face and back, and the
Defendant put her outside and told her to use the snow to
wipe the blood off. When Haley did not do that to the
Defendant’s satisfaction, the Defendant forced her to lay in
the snow, naked and bloody.

Eventually the Defendant let Haley back in the house,
and Haley tried to run away and lock the kitchen door to
keep the Defendant downstairs, but she did not succeed.
The Defendant then poured salt in her mouth and made her
eat canned cat food. After that, she put Haley in the show-
er, with alternating very hot and very cold water and
scrubbed her burned skin off with a plastic loofah sponge.
It was at this point that Haley’s screams were heard by her
neighbor, through their common wall, as she was getting
ready for work.

After the shower, the Defendant would not permit Haley
to dry off or put any clothes on, and instead put her in a bed-
room closet and pushed a safe in front of the door so she
could not get out.

When the police arrived, having been called by the neigh-
bor, the Defendant initially would not let them in, saying
everything was fine, but eventually did so when the officers
insisted. The Defendant said that both of her children were
upstairs sleeping, but when the Officer went to investigate,
she saw only Haley’s brother, Noah, in his bed. She did not
discover Haley until she heard a cough coming from the
closet and moved the safe and found her. Haley was taken by
ambulance to Children’s Hospital where she remained for
ten (10) days.

On appeal, the Defendant raises ten (10) claims of error,8
which are addressed as follows:9

1. Commonwealth’s Closing Argument
Initially, the Defendant argued that Laura Ditka, Esquire,

the Assistant District Attorney, engaged in prosecutorial
misconduct when she referenced Scott Peterson and al-
Qaeda in her closing argument. This claim is meritless.

Though the Defendant fails to reference the record, as
required by Pa.R.A.P. 1925(b), the portion of the closing in
question states as follows:

Poor Debra. And do you know why they want you to
think about Debra? Because they don’t want you to
think about Haley. Because if you think about
Haley, there is absolutely no excuse, there is
absolutely no result but guilty of absolutely every
charge. Absolutely every charge.

Is it rational to do what she did to her child? No. Is
it rational to take an airplane to the World Trade
Center and kill thousands of people? No. Would you
sit in these seats and say we probably should let
those Al Qaeda members–should hold them mental-
ly ill. That wasn’t rational.

Is it rational to take your pregnant wife to the San
Francisco Bay, kill her and dump her in the water?
No, that isn’t rational. Should he be responsible,
Scott Peterson? That’s not a very rational thing to do.
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That’s not the law. People are mentally ill.
Everyone that is mentally ill or suffers from anxi-
ety or suffers from stress or suffers from schizo-
phrenia is not insane legally. They are not insane
legally. There is a difference between the legal def-
inition, the lay definition and the medical defini-
tion. And I would suggest to you right here and
right now, the defense has the burden or proving
that to you. They have to prove to you that Debra
Liberman is so insane that she wasn’t responsible
for her actions and they can’t do it. They can’t do it.

(Trial Transcript p. 699-702).

At trial, the Defendant proffered the defense of “steroid
psychosis” in which she claimed that she suddenly became
irrational from her use of the steroid medications
Prednisone and Decadron to treat her asthma. In her closing
argument, ADA Ditka was simply using experiences within
the common knowledge and awareness of the jury to illus-
trate her point that even though a person commits what is
considered to be an irrational act, the commission of the act
does not mean that the person is, by the legal definition,
mentally ill, or that they should not be held accountable for
their actions.

“Prosecutorial misconduct does not occur unless the
unavoidable effect of the comments at issue was to preju-
dice the jurors by forming in their minds a fixed bias and
hostility toward the defendant, thus impeding their ability
to weigh the evidence objectively and render a true ver-
dict.” Common-wealth v. Miller, 897 A.2d 1281, 1291
(Pa.Super. 2006). “Like the defense, the prosecution is
accorded reasonable latitude and may employ oratorical
flair in arguing its version of the case to the jury.”
Commonwealth v. Williams, 896 A.2d 523, 542 (Pa. 2006). In
such instances of oratorical flair, “prosecutorial misconduct
will not be found.” Miller at 1291.

An examination of the entirety of Ms. Ditka’s closing
argument reveals no prosecutorial misconduct. Ms. Ditka
was simply presenting her argument to the jury in a manner
that made it easy for them to understand. Moreover, the
Defendant fails to meet the fixed bias and hostility prong of
the claim for prosecutorial misconduct. If it is true that the
effect of Ms. Ditka’s argument was so prejudicial as to ren-
der the jury unable to render an objective verdict, then they
certainly would not have been able to return a verdict of “not
guilty” as to the most serious charge, attempted homicide,
which was, this Court believes, clearly supported by the evi-
dence. The record is clear that Ms. Ditka was well within her
discretion and her words did not rise to the level of prosecu-
torial misconduct. This claim must fail.

2. Cross-Examination of Dr. Wettstein, Defendant’s
Psychiatric Expert

Next, the Defendant argues that Ms. Ditka engaged in
prosecutorial misconduct in her cross-examination of the
Defendant’s psychiatric expert, Dr. Robert Wettstein, when
she asked “questions that were not based on evidence or
facts.” This claim must also fail.

As noted above, at trial the Defendant presented a
defense of “steroid psychosis” and in support of her defense
offered the expert testimony of forensic psychiatrist Dr.
Robert Wettstein. On direct examination, Dr. Wettstein testi-
fied that he both examined the Defendant and interviewed
the people he thought relevant to his diagnosis. During
cross-examination, Ms. Ditka questioned Dr. Wettstein
regarding the people he did not interview and things he did
not find out which may have been important in making his
diagnosis. Again, though the Defendant does not cite to the
record, the relevant portions of testimony are as follows:

Q. (MS. DITKA): But what if Debra Liberman had
a history of abusing narcotic drugs? Would that be
important to you?

A. (DR. WETTSTEIN): It would be important to
me.

Q. And you have come to a conclusion that this is
steroid induced psychosis. Let me present some-
thing to you.

If Debra Liberman had a history from back in
Virginia of getting narcotics and coming home and
taking all the narcotics at one time, and then as she
was coming down from the narcotics she would get
edgy and mean and irrational, that would be impor-
tant to you, would it not?

A. It’s possible…

…Q. If she was in Mayview and was sort of break-
ing all the rules to get her way, that would be
important to you, wouldn’t it?

A. Potentially.

Q. Because that would mean she was manipulative,
is trying to work the situation to her advantage,
correct?

A. It depends.

Q. It’s certainly possible, isn’t it?

A. Yes….

…Q. And if someone was reprimanded in their
placement and told they were not allowed to make
phone calls to find out about their children and
their family and they began to elicit other inmates
to make those phone calls for them, or other
patients to make those phone calls for them, that,
too, would be important, because that would show
someone was manipulating the situation to their
benefit, would it not?

A. Yes…

…Q. If you aren’t allowed to have smokes in prison
and you start buying them from inmates, that
would be important to you? It shows no fear of
breaking the rules and ability to manipulate the sit-
uation to your own benefit, correct?

A. It’s important to know things like that…

…Q. Well, if I tried to help Detective Diulis if she’s
in trouble, and my goal is to help her, and I’m doing
things to facilitate helping her, and you’re going to
try to do an independent evaluation of her and you
talked to me, wouldn’t you want to know my biases
and motivations, to determine whether what I am
telling you is credible and reliable?

A. Sure. Any time I interview anyone in cases like
this I take it with a grain of salt.

Q. Okay. But you didn’t investigate any further,
right?

A. I didn’t go back and talk to any of her children,
correct.

Q. So if she had dragged one of her children down
the hallway by her hair, attempted to throw her
downstairs, that would be significant to you?

A. Sure.
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Q. If she had broken one of her older children’s
nose in a fit of anger, that would have been signifi-
cant to you?

A. If it happened, sure.

Q. If she had in a fit of anger because she didn’t get
her way taken the family fish tank and broke it over
the top of the television while it was on, that would
have been significant to you, right?

A. If it had happened, sure.

Q. If she was angry at her ex-husband and
destroyed his work computer with a sledge ham-
mer, that would have been significant to you, cor-
rect?

A. It’s possible–

Q. If she had previously bludgeoned one of the fam-
ily pets to death because she was mad at her
teenage daughter, that would have been significant
to you?

A. Sure.

Q. Especially since in the medical records Haley
says her mom tried to get her to kill the cat, right?

A. Yes.

Q. So if all those things had happened, or if you had
had information that they happened, it might have
led to your opinion that this is not aberrant behav-
ior for Ms. Liberman, correct?

A. Correct.

(Trial Transcript, pp. 599, 612-13, 614, 615, 620-22).

In Commonwealth v. Williams, 410 A.2d 880 (Pa.Super.
1979), our Superior Court held that “the scope of cross-
examination in a criminal case is one of great latitude…. It
is, however, also true…that ‘it is unprofessional conduct to
ask a question which implies the existence of a factual pred-
icate which the examiner cannot support by evidence.’…
Nevertheless, we do not believe this standard in fact impos-
es upon counsel the affirmative obligation to offer evidence
in support of every fact he infers for purposes of cross-exam-
ination; rather, it establishes a standard of conduct, restrain-
ing an examiner from implying a fact he knows he could not
support with evidence.” Commonwealth v. Williams, 410
A.2d 880, 885 (Pa.Super. 1979). The Court continued on to
hold that the prosecutor was “under no such obligation” to
present affirmative evidence in support of the questions
asked on cross-examination. Id. at 886.

Ms. Ditka is a senior member of the Allegheny County
District Attorney’s office and an experienced trial attorney,
who is well-acquainted with her prosecutorial responsibili-
ties. This Court has no doubt that Ms. Ditka had a factual
basis for all of her questions, even though she was under no
obligation to present affirmative evidence in support of
every question asked. Also of note is the fact that the
Defendant has not actually denied the events contained in
the questions, nor has she presented sworn affidavits which
refute the events asked about. Ms. Ditka’s questions were
well within the scope of cross-examination and did not rise
to the level of prosecutorial misconduct. This claim must
also fail.

3. Commonwealth’s Objections to Defendant’s Closing
Argument

Next, the Defendant argues that this Court erred in sus-
taining the Commonwealth’s objections to her counsel’s clos-

ing argument. Again, this claim is meritless.
During closing argument, the following occurred:

(MR. HOLLIS): Ms. Ditka talked about would it be
important to you, Dr. Wettstein, if I told you that I
had an aquarium and I dropped the aquarium,
would that be important for you to know in coming
to a decision as whether this person was psychotic
at that time?

Is it important to know that you took the child,
grabbed her by the hair and walked her through,
you know, some portion of the house, would that be
important for you to know? Would these things be
important for you to know to come to a conclusion
as whether this person was psychotic at that time?
I know what she was doing, she was testifying with-
out putting the people on. But if it was true, she
would put them on. She’s a great lawyer.

MS. DITKA: Objection. It’s not my burden to prove
their insanity defense.

THE COURT: Sustained.

MR. HOLLIS: If those facts were evidence and you
needed to hear them, they would have been here.

MS. DITKA: Objection.

THE COURT: Sustained.

(Trial Transcript, p. 696). Reference is made to the previous
issue. It was not Ms. Ditka’s obligation to present affirmative
evidence in support of the questions she asked during her
cross-examination of Dr. Wettstein, and her objections to Mr.
Hollis’ implications to the contrary were properly sustained.
This claim must also fail.

4. Sentencing–Reasons for the Sentence Imposed
The Defendant also argues that this Court abused its dis-

cretion in imposing sentence by failing to place its reasons
for doing so on the record. Even the most cursory review of
the sentencing hearing transcript shows this claim to be
without merit.

At the sentencing hearing, this Court placed its reasons
for imposing sentence on the record:

THE COURT: Well, Mrs. Liberman, I sat through
this entire trial. And I will say without question that
this is one of the most heinous cases of child abuse
that I have ever witnessed.

Essentially you tortured your seven-year-old
daughter hour after hour after hour after hour.
When one form of torture wasn’t enough, you
moved to another.

You would make her eat cat food, and then you’d
throw bleach on her. You’d lock her outside in the
snow, then you’d put her in the cellar and start a
fire in front of her. And when you were concluded
torturing her, you locked her naked in a closet and
you went to sleep.

And why did you do this? The evidence in the case
suggested that you did it because she liked her
father better than she liked you and because her
father had been causing you stress in not giving
you the money that you thought was due.

I cannot imagine the impact that this case has had
on a young child such as Haley. She was in the hos-
pital for 11 days. She has developed permanent
scars. Not only physical scars, but permanent emo-
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tional scars from which she may never heal.

It is clear that your actions on this day not only
ripped Haley out of your life, but it has ripped your
entire family apart.

You had violated a position of trust. You had a
seven-year-old daughter that loved you then and
apparently still loves you now. It appears to the
court that Haley’s love was so strong and yours was
so weak. And what a shame to have a child love her
mother more than the mother loves the child.

Each charge of which you were found guilty was a
separate and distinct torture inflicted on a helpless
child. Each charge deserves a separate and distinct
penalty. I find that you are a danger. I find that
there is nothing in this case that leads me to believe
that you’re a candidate for rehabilitation, including
continuing to blame your actions on drugs.

(Sentencing Hearing Transcript, p. 10-13).

“Sentencing is a matter vested in the sound discretion of
the sentencing judge, and a sentence will not be disturbed on
appeal absent a manifest abuse of discretion.” Common-

wealth v. Mouzon, 828 A.2d 1126, 1128 (Pa.Super. 2003).
“The sentencing court may deviate from the sentencing
guidelines to fashion a sentence which takes into account the
protection of the public, the rehabilitative needs of the
defendant and the gravity of the particular offense as it
relates to the impact on the life of the victim and the commu-
nity, so long as the court also states of record the factual
basis and specific reasons which compelled [it] to deviate
from the guideline range.” Commonwealth v. Tirado, 870
A.2d 362, 366 (Pa.Super. 2005).

The Defendant does not aver that this Court’s reasons for
imposing sentence were inadequate or in any way improper,
she simply argues that this Court failed to place any reasons
for the sentence on the record. However, had counsel even
looked at the transcript, it would have been obvious that this
Court did, in fact, place its reasons for imposing sentence on
the record. This issue is meritless.

5. Commonwealth’s Failure to Make Specific Objections
Next, the Defendant argues that this Court erred in per-

mitting the Commonwealth to make nonspecific objections at
various points throughout the trial. She has listed sixteen
(16) page numbers in her Concise Statement, as purported
examples of this failure.

Because the Defendant has declined to list each objection
and state the specific error alleged, this Court also so
declines to list each objection and explain the reasons why
each was proper. However, this Court has reviewed the
Commonwealth’s objections on each of the page numbers
listed, and can say with certainty that the nature of the
objections are apparent from the context, and therefore the
Defendant was not denied notice of the basis of the objec-
tions as she now claims.10

Also of particular import is the fact that the Defendant
does not actually allege that this Court erred in ruling on the
objections. In order to prevail on appeal, the Defendant must
actually show that there was some sort of evidentiary error
which caused either the admission of inadmissible evidence,
or the exclusion of admissible evidence, and that the error(s)
affected the verdict. Simply alleging that the Commonwealth
made an incomplete objection, without challenging the
result of the objection does not a reversible error make. The
Defendant has not even alleged that but for the allegedly
incomplete objections, the verdict would have been differ-
ent, nor in all candor could she. Absent any such allegations

and proof, this claim must fail.

6. Jury Instructions
The Defendant argues that this Court erred when it

refused to give a jury instruction on “not guilty by reason of
insanity.” Because the Defendant failed to make out the ele-
ments of the defense during trial, this claim must fail.

“In deciding whether a trial court erred in refusing to
give a jury instruction [the appellate court] must determine
whether the court abused its discretion or committed an
error of law…. Where a defendant requests a jury instruction
on a defense, the trial court may not refuse to instruct the
jury regarding the defense if it is supported by the record.”
Commonwealth v. DeMarco, 809 A.2d 256, 261-61 (Pa. 2002).
However, “jury instructions regarding particular…defenses
are not warranted where the facts of the case do not support
those instructions.” Commonwealth v. Washington, 692 A.2d
1024, 1028 (Pa. 1997).

The defense of “not guilty by reason of insanity” is con-
trolled by 18 Pa.C.S.A. §315. In order to support such a
defense, and thus warrant a jury charge, the defendant must
prove that she was “legally insane,” meaning that “at the
time of the commission of the offense, the actor was laboring
under such a defect of reason, from disease of the mind, as
not to know the nature and quality of the act he was doing,
or, if the actor did know the quality of the act, that he did not
know that what he was doing was wrong.” 18 Pa.C.S.A.
§315(b).

At trial, the Defendant presented the defense of “steroid
psychosis,” namely that the steroids she was taking for her
asthma, Prednisone, Decadron and Solumedrol, caused her
to act irrationally. Because voluntary intoxication is not a
defense in the Commonwealth, the Defendant attempted an
end-run around it by naming her drug use “steroid psy-
chosis” and presenting the expert testimony of Dr. Robert
Wettstein in support of her theory. Dr. Wettstein testified, in
essence, that the Defendant was unable to control her behav-
ior due to her use of steroids which caused her to act unusu-
ally. He testified that she had abnormalities in her thoughts,
but knew that her daughter needed to be punished and took
actions to that end. He did not testify that she did not know
the nature and quality of her acts, nor did he testify that she
did not know what she was doing was wrong. Prior to ruling
on the Defendant’s request, this Court did have Dr.
Wettstein’s testimony read back in chambers to ensure that
his testimony did not support the elements of the defense.
(See Trial Transcript, p. 742)

The Defendant herself testified that she was angry with
Haley and knew Haley needed punished. She remembers,
among other things, locking Haley outside with the candle
and car seat, beating her with her car keys and a dog chain,
pouring bleach over her head and scrubbing her in the bath-
tub. From her own testimony, it is evident that the
Defendant had an awareness of her actions and was con-
ducting them in furtherance of her goal of punishing her
daughter.

The facts of this case simply do not support the insanity
defense, therefore this Court properly refused the instruc-
tion. Therefore, this claim must fail.

7. Testimony of Dr. Christine Martone
The Defendant argues that this Court erred in refusing to

allow Dr. Martone to state an expert opinion regarding the
Defendant’s condition. Again, this claim is meritless.

At trial, the Defendant presented the testimony of behav-
ior clinic psychiatrist Dr. Christine Martone. Dr. Martone
did not treat the Defendant, but merely evaluated her com-
petency to stand trial. At the beginning of her testimony, the
following occurred:
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MR. PARKER: Your Honor, we would offer Dr.
Martone as an expert in forensic psychiatry.

THE COURT: Voir dire?

MS. DITKA: I have no problem with Dr. Martone.
It’s my understanding she’s not testifying here
today as an expert, merely as a treating physician
who gave an exam.

THE COURT: That is my understanding.

MS. DITKA: Therefore, her expertise does not
need to be put before the jury because she’s not
able to give an expert opinion.

MR. PARKER: I’m not asking for an opinion. I’m
asking she be qualified as an expert in psychiatry.

MS. DITKA: I certainly agree that our county psy-
chiatrist is qualified.

MR. PARKER: That’s all I’m asking.

(Trial Transcript, p. 187-8).

As noted above, defense counsel represented to this
Court, and to the Commonwealth, that Dr. Martone was not
being called to give expert opinions. Nevertheless, at the
conclusion of his direct examination, Mr. Parker did, in fact,
attempt to elicit such testimony:

Q. (MR. PARKER): And were you able to make a
determination as to the axis 1?

A. (DR. MARTONE): Yes.

Q. And what was that determination?

MS. DITKA: I would object. That’s based on hearsay.
She’s not called here as an expert. It’s based solely
on her history which the defendant gave.

THE COURT: Sustained…

…Q. And these medications in some cases may
cause psychotic reactions on the part of individuals
who take those medications?

MS. DITKA: Objection.

THE COURT: Sustained.

Q. Based on your assessment of Ms. Liberman on
February 19, 2004, did you make–did you have a
recommendation regarding where she–whether or
not she needed treatment and where she was best
to get that treatment?

MS. DITKA: I’m going to make the same objection.
It’s based on the history.

THE COURT: I’ll sustain.

(Trial Transcript, p. 192-3).
The attempts to elicit expert testimony from Dr. Martone

were improper and this Court properly sustained the
Commonwealth’s objections thereto. Dr. Martone was not
proffered as an expert witness and did not produce an expert
report. Defense counsel stated on the record that he did not
call Dr. Martone with the intent of eliciting opinions from
her, yet that is exactly what he attempted to do. Under the
circumstances, this Court properly sustained the objections
to Dr. Martone’s testimony and properly precluded her from
offering expert opinions at trial. This claim must fail.

8. Sentencing—Failure to Give Credit for Pretrial
Incarceration

The Defendant also argues that this Court erred when it

failed to give her credit for her pretrial incarceration. Again,
this claim is meritless.

At the sentencing hearing, this Court stated, “I place the
costs on Allegheny County. I order you to serve eight to 20
years, to be confined at the State Correctional Institution of
Muncy. You will receive credit for the time that you have

served in this case…” (Sentencing Hearing Transcript, p.
13), emphasis added.

As it was the explicit Order of this Court that the
Defendant receive appropriate credit, this claim must fail.

9. Prohibition of the Testimony of Dr. Morton–Defendant’s
Proposed Pharmacology Expert

Next, the Defendant alleges that this Court erred in pro-
hibiting the testimony of pharmacologist Dr. Morton.
However, because the Defendant failed to provide the
Commonwealth with an expert report in accordance with the
Rules of Criminal Procedure, his testimony was properly
prohibited.

Rule 569 of the Pennsylvania Rules of Criminal
Procedure states in relevant part:

(B) Disclosure of Reports Between Parties…

…(2). Any mental health expert whom either
party intends to call to testify concerning the
defendant’s mental condition must prepare a
written report. No mental health expert may be
called to testify concerning the defendant’s
mental condition until the expert’s report has
been disclosed as provided herein…

… (D) Sanctions for Non-Compliance. At any time
during the course of the proceedings, upon motion
or sua sponte, if the court determines there has
been a failure to comply with this rule, the court
may order compliance, may grant a continuance, or
may grant other appropriate relief…

Pa.R.Crim.Pro. 569.
At a pre-trial meeting between this Court and counsel,

this Court appointed psychiatrist Dr. Robert Wettstein to tes-
tify on behalf of the Defendant at trial. At that time, defense
counsel indicated to this Court that Dr. Wettstein would be
testifying regarding the interactions of the Defendant’s var-
ious drugs. Defense counsel also indicated that he was
attempting to procure additional experts who would be testi-
fying on a pro bono basis, and agreed to provide the
Commonwealth with expert reports in a timely fashion.

On October 13, 2005, just five (5) days prior to the start of
trial, defense counsel provided Ms. Ditka with a copy of a
Power Point presentation provided by pharmacologist Dr.
Morton. The fax time stamp indicated it had been received
by Todd Hollis, Esquire on September 23, 2005. Mr. Hollis
never provided an explanation for his failure to forward the
presentation to Ms. Ditka in a timely fashion.

Dr. Morton did come to court and met with Ms. Ditka
prior to any testimony. During that conversation, Dr. Morton
indicated that the Power Point presentation was not an
expert report, and that defense counsel had never asked him
to prepare a report.

Also in that conversation, Dr. Morton stated that he was
prepared to opine that the interaction of Lexapro with the
steroids was the cause of the psychosis. However, as there
had been no evidence that the Defendant had taken Lexapro,
the Commonwealth felt that it would require its own expert
to opine on the drug interactions, which it did not have time
to obtain. (See Trial Transcript, p. 750-4).

The Defendant’s failure to obtain an expert report from
Dr. Morton and provide it to the Commonwealth was a viola-
tion of Rule 569 and justified the preclusion of his testimony
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at trial. Because of the Defendant’s failure to comply with
Rule 569, the Commonwealth was unable to obtain its own
expert to rebut the proposed testimony, which it was
absolutely entitled to do.

Moreover, there was no evidence that the Defendant had
taken Lexapro, and therefore Dr. Morton’s testimony, which
would have been solely directed to the drug Lexapro, would
have been irrelevant. To the extent that it would have
encompassed any other drugs, it would have been cumula-
tive with Dr. Wettstein’s testimony, which itself addressed
the interactions caused by the Defendant’s drugs.

Under the circumstances, the only equitable remedy
available to this Court was the preclusion of Dr. Morton’s
testimony. The preclusion was reasonable and proper, given
the violation of Rule 569 and other problems with Dr.
Morton’s proposed testimony. This claim is meritless.

10. Direct Examination of Dr. Wettstein–Commonwealth’s
Objections

Finally, the Defendant argues that this Court erred in sus-
taining the Commonwealth’s objections to the examination of
Dr. Robert Wettstein as leading. She argues that the ques-
tions were hypotheticals, and she was prejudiced because
her expert was not allowed to testify fully.

This Court’s review of the testimony of Dr. Wettstein
reveals a total of twenty nine (29) Commonwealth objections
during the direct and re-direct examinations. The Defendant
fails to indicate whether she is objecting to this Court’s rul-
ings on all of those objections, or simply the ones where Ms.
Ditka specified “leading” in her objection. She also fails to
indicate how any/all of the objectionable questions were
hypotheticals, and, most importantly, why this Court’s rulings
on whatever questions she is referring to were incorrect.

“When a trial court orders a Rule 1925(b) statement of
matters complained of on appeal, the statement must speci-
fy the error to be addressed on appeal…. When a court has
to guess what issues an appellant is appealing, that is not
enough for meaningful review. When an appellant fails to
adequately identify in a concise manner the issues sought to
be pursued on appeal, the trial court is impeded in its prepa-
ration of a legal analysis which is pertinent to these issues.
In other words, a concise statement which is too vague to
allow the court to identify the issues raised on appeal is the
functional equivalent of no concise statement at all.”
Commonwealth v. McCandless, 880 A.2d 1262, 1269
(Pa.Super. 2005).

Given the numerous objections by the Commonwealth, this
Court is unable to tell from the Defendant’s Concise Statement
which objections are the subjects of this appeal and the bases
of error alleged. In order to comply with the letter and spirit
of Rule 1925(b), the Defendant should have identified each
objection in question, and stated with specificity the error
alleged. A boilerplate statement that this Court erred in sus-
taining the objections as leading does not suffice. This Court
is simply unable to ascertain the specific allegations of error
in its rulings on the Commonwealth’s objections, and thus can-
not make a “meaningful review” of this issue. As such, the
Defendant has waived this claim of error.

Accordingly, for the above reasons of fact and law, this
Court’s Order of February 17, 2006, denying the Defendant’s
Motion to Modify Sentence, should be affirmed.

BY THE COURT:
/s/McDaniel, J.

February 12, 2007

1 18 Pa.C.S.A. §901

2 18 Pa.C.S.A. §2702(a)(1)–2 counts

3 18 Pa.C.S.A. §3301(a)

4 18 Pa.C.S.A. §2702(a)(4)–2 counts

5 18 Pa.C.S.A. §2902

6 18 Pa.C.S.A. §4304(a)

7 18 Pa.C.S.A. §2705

8 Reference is made to the oft-cited quote from Judge
Aldisert: “With a decade and a half of federal appellate court
experience behind me, I can say that even when we reverse
a trial court, it is rare that a brief successfully demonstrates
that the trial court committed more than one or two
reversible errors…. When I read an appellant’s brief that
contains ten or twelve points, a presumption arises that there
is no merit to any of them. I do not say that this is an irrebut-
table presumption, but it is a presumption nevertheless that
reduces the effectiveness of appellate advocacy. Appellate
advocacy is measured by effectiveness, not loquaciousness.”
Aldisert, The Appellate Bar: Professional Competence and

Professional Responsibility–a View from the Jaundiced Eye

of One Appellate Judge, 11 Cap.U.L.Rev. 445, 458 (1982).

9 The Defendant identifies a claim of ineffective assistance
of counsel along with each substantive issue. Pursuant to our
Supreme Court’s recent holding in Commonwealth v. Grant,

813 A.2d 726 (Pa. 2002), this Court defers all ineffectiveness
claims until post-conviction collateral review.

10 One of the page numbers referenced by the Defendant is
p. 529. However, a close review of that page shows that the
Commonwealth did not actually make an objection on that
page, and the Defendant’s Statement is incorrect in this
regard.

This Court also notes that on several occasions during trial,
defense counsel made objections without stating the specific
basis for the objection, as the Commonwealth is now faulted
for doing. This brings to mind the old adage, “People who
live in glass houses…”

Commonwealth of Pennsylvania v.
James Anthony Berecky

Motion to Suppress Evidence—Reasonable Suspicion for

Vehicle Stop

1. Evidence obtained as the result of vehicle stop and sub-
sequent arrest must be suppressed when Pittsburgh police
based vehicle stop on information received from a 911 caller
when the caller did not disclose that she was Defendant’s
girlfriend and stated falsely that Avalon Borough police had
a warrant for Defendant and were attempting to stop him.

2. Additionally, Police Officer did not observe any motor
vehicle violations, and there were no other witnesses of any
motor vehicle violations.

(Sandra L. Kitman)

Kevin F. McCarthy for the Commonwealth.
Peter J. King for Defendant.

No. CC 200605697. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Bigley, S. J., April 24, 2007—This case was before the

court for determination of the defendant’s pretrial motion to
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suppress evidence, for the failure of the prosecution to
establish that the arresting officer had reasonable suspicion
to stop the defendant’s vehicle. On December 21, 2006 a
hearing was conducted on the defendant’s motion. The facts
surrounding the encounter between the police and the defen-
dant are as follows. On April 7, 2006, during the evening
hours, Pittsburgh police officers received a dispatch call
which stemmed from a 911 call. The caller identified herself,
but did not disclose that she was the girlfriend of the defen-
dant. The police were informed by the caller of the vehicle
make and license number. The caller stated that the Avalon
Borough police had a warrant for the defendant and were
attempting to stop him and that he was highly intoxicated.
She did not give any information regarding observing the
operation of the vehicle in a reckless manner. The Pittsburgh
police, using this information solely, set up locations to
observe and intercept the vehicle. When the vehicle was fol-
lowed by officer Viscovicz, he did not observe any motor
vehicle violations. The Pittsburgh police while setting up the
plan to intercept this vehicle, did not attempt to communi-
cate with the Avalon police regarding their alleged pursuit
and/or the arrest warrant.

The Commonwealth has argued that the case of
Commonwealth v. Spencer, 888 A.2d 827 (Pa.Super. 2005), is
controlling. In Spencer the Superior Court ruled that the
defendant’s estranged wife’s call to 911 was sufficient for the
police to investigate. She had seen her husband exiting a bar
and staggering towards his vehicle.

In the case before the court, the Pittsburgh police failed
to inquire whether the Avalon police department was in pur-
suit and whether there was an existing arrest warrant (both
of which were false). It was this inaction which inhibited the
discovery that the information was false. Spencer at id 831
implies a duty to do so. Additionally, the police officers did
not obtain any information from the 911 call or witness any
motor vehicle violations. Accordingly, the evidence obtained
as a result of the stop of the defendant’s vehicle and subse-
quent arrest thereafter must be suppressed.

BY THE COURT:
/s/Bigley, S.J.

Dated: April 24, 2007

Francine Malachin v.
Daimler Chrysler Financial Services

Americas LLC
Preliminary Injunction—Bankruptcy—69 P.S. §615(B)—

Repossession—Installment Sale Contract—Ipso facto clause

Plaintiff filed petition for preliminary injunction seeking
return of motor vehicle repossessed by Defendant. Relief
from stay was granted in the Plaintiff ’s bankruptcy. Plaintiff
was current in installment payments but declined to reaf-
firm the contract during the bankruptcy.

1. A repossession based upon a bankruptcy default
clause (ipso facto clause) may not be enforced
under Pennsylvania law where there is no other
default under the contract.

2. In this instance, all prerequisites for preliminary
injunctive relief have been met: 1) greater harm
will result from denying; 2) the right to relief is
clear; 3) there is a high likelihood of success on the
merits; and 4) there is no adequate remedy at law.

(Linda A. Michler)

Mary Bower Sheats for Plaintiff.
Linda S. Fossi for Defendant.

No. GD 07-1832. In the Court of Common Pleas of Allegheny
County, Civil Division.

MEMORANDUM IN SUPPORT OF ORDER
INTRODUCTION

Friedman, J., February 8, 2007—Plaintiff seeks prelimi-
nary injunctive relief compelling Defendant to return her
motor vehicle, a 2003 Chrysler Town & Country. Defendant
contends it rightfully repossessed the vehicle because
Plaintiff declined to elect under the Bankruptcy Code to reaf-
firm the contract which was secured by the vehicle. Under
the Bankruptcy Code, Plaintiff ’s decision resulted in the lift-
ing of the automatic stay. As a result, Defendant was allowed
to proceed under the applicable state law regarding its secu-
rity, i.e. the subject vehicle. That law includes 69 P.S. §615(B).

Defendant contends that Plaintiff “incorrectly inter-
prets” §615(B), which is fully quoted below:

B. No installment sale contract shall contain any
acceleration clause under which any part of all of
the time balance represented by payments, not yet
matured, may be declared immediately payable
because the seller or holder deems himself to be
insecure. This provision shall not affect an acceler-
ation clause authorizing the seller or holder to
declare the entire time balance due and payable in
case of default in the payment of one or more
installment payments, or in event of buyer’s failure
to pay taxes levied against the vehicle, or in event
of buyer’s failure to furnish proof of payment of
taxes levied against the vehicle, or use of the motor
vehicle or illegal purposes.

However, Defendant can find no Pennsylvania case to read
the section otherwise than to bar what Defendant has done.
Rather, Defendant cites to cases in other jurisdictions
regarding the general enforceability of bankruptcy default
clauses. It must be noted that Plaintiff also can find no
Pennsylvania cases on point and has had to cite Kansas and
Delaware bankruptcy cases. However, Plaintiff ’s cases,
unlike the cases cited by Defendant, actually deal with the
issue here, whether a bankruptcy default clause (often called
an “ipso facto” clause) may be enforced under a state’s law
where there is no other default under the contract.

In Pennsylvania, the law is clear. There having been no
default except the filing of the bankruptcy petition,
Defendant was not entitled to repossess the vehicle. The ref-
erences to Plaintiff ’s unexercised option, in Bankruptcy, to
sign a reaffirmation agreement are irrelevant in the circum-
stances of this case. Rather, reaffirmation would apply in the
much more common scenario where there has been a default
in payment.

This Court is not saying that filing a bankruptcy petition
cannot be an event of default under a contract. Clearly, it is
well-settled that it can. Here, however, we are dealing with a
factual scenario that either rarely arises or rarely causes
secured creditors to send the repo man. Here, the Bankrupt,
Plaintiff, is current with her car payments, whatever her
other reasons may have been for seeking bankruptcy protec-
tion. Once the bankruptcy judge terminated the automatic
stay as to this vehicle, state law kicks in and Defendant had
to comply with that. Defendant failed to do so by repossess-
ing the vehicle when no payments were in arrears and by
offering Plaintiff the opportunity to recover the vehicle only
by paying the accelerated balance, where there was no right
in Defendant to accelerate the debt.
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CONCLUSION
The effect of the Bankruptcy Code’s interaction with

Pennsylvania State Law is that so long as the Bankrupt (here,
Plaintiff) is not in default of payment (as is the case here)
then state law determines whether or not some other event
of default will permit the secured creditor (Defendant) to
repossess the vehicle.

All prerequisites for preliminary relief have been met.
Greater harm will result from denying the preliminary relief
than from granting it; Plaintiff ’s right to relief is clear;
Plaintiff has a high likelihood of success on the merits; and
Plaintiff has no adequate remedy at law.

Justice requires that Defendant deliver the vehicle to
Plaintiff forthwith as soon as appropriate bond has been
posted with the Prothonotary. Since the repossession took
place very recently, on January 17, 2007, only one payment,
that due on January 26, 2007, would have been missed. That
amount, $494.96, is the appropriate amount of the bond, so
long as future payments are timely made. In the interest of
efficiency and clarity, the Court has concluded that future
payments are best made to the Prothonotary and Defendant
may seek to withdraw those payments by filing an appropri-
ate motion.

See Order filed herewith.
BY THE COURT:
/s/Friedman, J.

DATED: February 8, 2007

ORDER OF COURT
AND NOW, to-wit, this 8th day of February 2007, for the

reasons set forth in the attached Memorandum in Support of
Order, Plaintiff ’s Petition for Preliminary Injunction is
GRANTED, and it is hereby ORDERED as follows:

-Plaintiff shall post bond in the amount of $494.96.
Defendant shall then forthwith return the subject
vehicle to Plaintiff at a mutually-convenient time
and place as determined by counsel. The parties,
with counsel, shall make a note of the mileage, any
exterior damage, and other obvious defects in case
there shall be later disputes involving such matters.

-Plaintiff shall be entitled to retain possession of
said vehicle so long as she makes timely monthly
payments under the contract by depositing each
monthly payment of $494.96 with the Prothonotary
on the 26th of each month or the next business day
thereafter until further Order of Court or until a
final Decision has been rendered in the case after
the pleadings are closed and a trial held.

BY THE COURT:
/s/Friedman, J.

In the Interest of M.A., a minor
Adjudication of Delinquency—Delivery of a Controlled

Substance—Intimidation of a Witness—Ineffective

Assistance of Counsel—Failure to File a Motion to Suppress

—Sufficiency of Evidence

1. Juvenile’s motion to suppress the evidence would not
have been successful under the following facts because, due
to the officer’s experience and training, he believed that he
had observed a drug transaction and thus had a reasonable
suspicion that a crime had been committed.

A) Officers in a high crime area on patrol observed

an occupied car with two individuals in the front
seats sitting idly in a parking lot.

B) The front seat passenger then moved to the rear
seat, and the juvenile walked over and entered the
rear seat of the vehicle.

C) Within a minute, the juvenile left the car and
walked away.

2. When the juvenile refused to remove his hands from
his pockets when ordered, and the officers had a reasonable
suspicion that a crime had occurred, a subsequent Terry pat
down for officer safety became necessary. Thus, since the
suppression motion would have failed, there can be no inef-
fective assistance of counsel for failing to file one.

3. Juvenile lacked standing to challenge the search and
seizure of the automobile because he had no personal inter-
est in the stop of the car. Only the owner of the car could
challenge the stop.

4. Even if the stop of the juvenile and seizure of evidence
found on the juvenile’s person was suppressed, sufficient
evidence to prove delivery of a controlled substance was
present in the items seized from the car, the officers’ testi-
mony, and the statements from the co-defendants who were
in the car.

5. Juvenile cannot assume a deal was arranged between
the Commonwealth and the adult co-defendants in exchange
for their testimony; one co-defendant denied under oath that
such a deal existed and no other proof of a deal was proffered.

6. When a juvenile is charged with Intimidation of a wit-
ness under 18 Pa.C.S. §4952(a)(2), the only sub-section of the
statute that is a felony, he cannot claim on appeal that his due
process rights were violated because he had no notice
whether he faced felony or misdemeanor charges.

7. The evidence was sufficient to support the Intimidation
of a Witness conviction.

(Victoria H. Vidt)

Linda S. Andrews for Juvenile Defendant.
Michael W. Streily for the Commonwealth.

No. 1963-02. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Family Division–Juvenile Section.

OPINION
Mulligan, J., May 24, 2007—M.A., a minor, appeals his

adjudication of delinquency on the charge of Unlawful
Delivery of a Controlled Substance, 35 Pa.C.S. §780-113, and
his adjudication of delinquency of Intimidation of a
Witnesses, 18 Pa.C.S. §4952.

On February 12, 2007, M.A. was adjudicated delinquent
on both the charges of Unlawful Delivery of a Controlled
Substance (35 Pa.C.S. §780-113) and Intimidation of a
Witness (18 Pa.C.S. §4952). On March 19, 2007, I issued a
Commitment/Disposition order, placing M.A. in Adelphoi
Village II, a juvenile treatment facility, with a review hear-
ing on August 20, 2007.1

At the adjudication hearing on February 12, 2007, Officer
Michael Kirtley of the Ross Park Police Department, testified
that on the evening of December 12, 2006, he and Officer
David Sciullo were patrolling in a drug impact capacity. Over
the course of their shift, the officers patrolled the InTown
Suites on McKnight Road in Ross Township. Officer Kirtley
testified that the InTown Suites is a high volume call area for
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the Ross Police, with robberies, domestics, and a preponder-
ance of drug activity testified to at that location.

Officer Kirtley testified that he and Officer Sciullo, while
surveilling the location, observed an occupied car with two
individuals in the front two seats. After observing the car for
a few minutes, the Officers observed the female front seat
passenger get out and sit in the back of the car, and a male
subject, M.A., enter the vehicle. Within a minute, M.A. was
observed to leave the vehicle, and walk away into an aban-
doned adjacent parking lot.

Based upon Officer Kirtley’s experience and training,
along with the high-crime location which they were sur-
veilling, Officer Kirtley believed that a drug transaction may
have just transpired. Officer Kirtley stopped M.A., while
Officer Sciullo proceeded to stop the vehicle with the two
occupants. After stopping M.A., Officer Kirtley advised M.A.
to keep his hands out of his pockets, but M.A. refused. As a
result, due to officer safety concerns Officer Kirtley initiat-
ed a Terry weapons pat down. No weapons or narcotics were
found on M.A., but police did recover $180 in cash folded
into piles separated by denomination, a characteristic that
Officer Kirtley explained was highly suggestive of a drug
transaction, since dealers often keep money in piles in order
to easily make change.

At the February 12, 2007 delinquency hearing, 18 year old
Crystal McKnight, the female passenger in the car, testified
to the events on the evening of December 12, 2006. Ms.
McKnight testified that a co-worker at Wendy’s told her that
he was in a great deal of pain after suffering a broken collar-
bone, and asked Ms. McKnight to get marijuana for him. Ms.
McKnight then informed her boyfriend, Maxwell Kennedy,
who told her that he could get marijuana from M.A. at the
InTown Suites. Ms. McKnight testified that on December 12,
2006 the couple drove to the InTown Suites, where they were
met by M.A., whom Ms. McKnight positively identified in the
courtroom. When M.A. entered the vehicle, Ms. McKnight
personally observed the exchange of money for marijuana.
She indicated that the marijuana was in two small baggies
folded into M.A.’s hand, and although she did not see exact-
ly how much money was exchanged, she did see the transac-
tion. Following the police stop, Ms. McKnight took the bag-
gies and placed them down her pants, where they were later
recovered by the Officers. On cross-examination, Ms.
McKnight testified that she had not been promised anything
by anyone for her testimony, and that she had appeared in
Court simply to tell the truth, as advised to her by her pub-
lic defender.

M.A. testified that there was no drug transaction, and that
he simply met the two in order to retrieve a cell phone which
he had left in Mr. Kennedy’s car a few days earlier. He also
stated that the money found on him was rent money given to
him by his Mother. M.A. stated that he did not think anything
of separating the money into different bundles in his wallet,
even though his Mother gave it to him in one bundle.

Following the testimony presented on the charges of
Unlawful Delivery and Possession, evidence was present-
ed regarding a second, subsequent petition filed against
M.A., charging him with Terroristic Threats and
Intimidation of a Witness. Maxwell Kennedy testified that
following the incident at the InTown Suites, M.A. had
approached him at their high school and had made threat-
ening comments toward him. Specifically, Mr. Kennedy
recalled, “He (M.A.) said that the dealer would be coming
after both of your girlfriends and mothers, and the dealer
would make us watch while he raped both of them and
killed us.” (T. 2/12/2007, 80-24 to 81-2). Mr. Kennedy testi-
fied that M.A. wanted him to change his statements to the
police regarding the drug transaction at the InTown

Suites, specifically that M.A. wanted Mr. Kennedy to state
that he was at the InTown Suites to pick up a cell phone.
Mr. Kennedy testified that he waited a week or two before
talking to police about the conversation because he was
scared for his family, and he was not sure how to handle
the situation. Following his talking to police, and the orig-
inal incident, Mr. Kennedy testified that there has been no
contact between himself and M.A.

M.A., recalled to the witness stand, testified that he had
avoided Mr. Kennedy since the incident at the InTown
Suites, and that he had no conversations with him since,
threatening or otherwise.

At the hearing, I found that M.A. committed the act of
Unlawful Delivery of a Controlled Substance (35 Pa.C.S.
§780-113).2 I also found that M.A. had committed the act of
Intimidation of a Witness (18 Pa.C.S. §4592). I found him in
need of treatment, rehabilitation, and supervision, and thus
delinquent.

In his statement of matters complained of on appeal, M.A.
first avers that the evidence relating to the delinquency find-
ing of unlawful delivery was unlawfully attained, and
implies that counsel at trial was ineffective for failing to
bring a suppression motion regarding these items. At the
February 12, 2007 hearing, M.A.’s lone suppression motion
concerned the items recovered from inside the residence at
the InTown Suites. These items were the basis for a posses-
sion charge, a charge which M.A. was acquitted. No suppres-
sion motion regarding the initial police stop outside the
InTown Suites was raised at the hearing.

M.A.’s 1925(b) statement implies an ineffective assis-
tance of counsel claim, alleging that trial counsel should
have raised an additional suppression motion regarding the
stop at the InTown Suites.3 Trial counsel is presumed effec-
tive, and the burden of proving otherwise lies with the
appellant. Commonwealth v. Kimball, 724 A.2d 326 (Pa.
1999). In order to successfully demonstrate ineffective
assistance of counsel, the petitioner must establish: (1) the
underlying claim is of arguable merit; (2) counsel had no
reasonable strategic basis for his or her action or inaction;
and (3) but for the errors and omissions of counsel, there is
a reasonable probability the outcome of the proceedings
would have been different. Commonwealth v. Miller, 746
A.2d 592 (Pa. 2000).

Because a suppression motion based upon the alleged
unlawfulness of the initial stop of the Defendant would
have failed (thereby negating the third prong of the inef-
fective counsel test), M.A.’s argument that counsel was
ineffective has no merit. Officer Kirtley testified credibly
that due to his extensive experience and training
(between one to two hundred drug arrests), the circum-
stances surrounding the encounter at the InTown Suites
had all of the characteristics of a drug deal. While mere
presence in a high crime area is an insufficient basis for
reasonable suspicion of criminal activity, presence in a
high crime area may be viewed in light of the totality of
the circumstances to justify a Terry stop. Commonwealth

v. Cook, 735 A.2d 673, 677 (Pa. 1999). M.A. was observed
coming out of the InTown Suites, getting into a car in an
unlit parking lot (after the front passenger had moved to
the back seat), and getting out of that car rather quickly.
Based upon the location of the transaction (a high crime
area) and the officer’s extensive experience, Officer
Kirtley clearly had reasonable suspicion that criminal
activity was afoot. The subsequent Terry pat down was a
necessary procedure for officer safety once M.A. would
not remove his hands from his pockets as ordered by the
police. See Commonwealth v. Garcia, 661 A2.d 1388
(Pa.Super. 1995). Because a suppression motion seeking to
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suppress the evidence seized outside the residence would
have also failed, and therefore no probability that the out-
come of the trial would have been different, M.A.’s inef-
fective counsel claim is without merit.

Furthermore, had M.A. filed a suppression motion seek-
ing to suppress the evidence seized outside the InTown
Suites, said motion could only suppress the evidence found
on M.A., namely the wallet with the divided currency. If
M.A. had chosen to attack the search and seizure of the
automobile, which led to the testimony and evidence
seized from Ms. McKnight, such an attack would fail
because M.A. lacks the standing to pursue suppression of
the stop of the automobile. In order to establish standing,
a Defendant must allege one of the following “personal”
interests: (1) his presence on the premises at the time of
the search and seizure; (2) a possessory interest in the evi-
dence improperly seized; (3) that the offense charged
include as an essential element of the prosecution’s case,
the element of possession at the time of the contested
search and seizure; or (4) a proprietary or possessory
interest in the searched premises. Commonwealth v.

Ferretti, 577 A.2d 1375, 1379 (Pa.Super. 1990). Because
M.A. was adjudicated delinquent of unlawful delivery, and
not of any possessory offense, any “personal” interests in
the stop of Mr. Kennedy’s and Ms. McKnight’s automobile
would not qualify under the above test.

Even if the stop and seizure of Ms. McKnight were found
to be illegal, Ms. McKnight’s Fourth Amendment rights were
violated, not M.A.’s. The United States Supreme Court has
held that Fourth Amendment rights are personal rights
which may not be vicariously asserted. Rakas v. Illinois, 439
U.S. 128, 134 (1978). As a result, M.A. would not have been
able to suppress any of the evidence flowing from the stop of
the automobile. Even if a suppression motion had been filed
seeking to suppress M.A.’s stop, the statements of Ms.
McKnight, the evidence seized in the automobile, and the
observations of the officers were more than sufficient for an
adjudication of unlawful delivery.

M.A. next avers in his 1925(b) statement that the
Commonwealth was required to disclose the deal that it had
reached with both adult co-defendants in order to secure
their testimony. When asked under oath as to whether she
was promised anything for her testimony, Ms. McKnight
responded “No.” (T. 2/12/2007 65-5 to 65-7). M.A., in his
1925(b) statement, highlights the fact that after the trial that
after the hearing on 2/12/2007 the charges against the adult
co-defendants were reduced. Such speculation however
amounts to mere conjecture, and there is no tangible evi-
dence to a deal between the witnesses and the
Commonwealth, nor was any presented at trial. Such
assumption that a deal was made in order to secure a finding
of delinquency is not sufficient to establish that such an
arrangement existed. See Commonwealth v. Champney, 832
A.2d 403, 412 (Pa. 2003).

M.A. also avers in his 1925(b) statement that he was
adjudicated delinquent of intimidation of a witness in viola-
tion of due process of law, and further that reasonable doubt
exists as to whether he intimidated a witness at all. In sup-
port of the due process allegation, M.A. states that because
the petition does not specify the subsection for grading
under 18 Pa.C.S. §4592 with which M.A. was charged, he
had no notice that he was charged with a felony and that he
should have been charged with a misdemeanor. The petition
charging M.A. with intimidation of a witness indicates that
he is charged with a felony (3) under section 4952(a)(2).
While the petition does not specify the subsection for grad-
ing purposes with which he is being charged, clearly he is
being charged under subsection (b)(4), as this is the lone

subsection with the grading of felony 3. M.A.’s argument
that he was without notice that he had been charged with a
felony, or that he had no notice he committed a felony, is
without merit.

M.A.’s final issue in his 1925(b) statement is that the evi-
dence was insufficient to establish an adjudication of delin-
quency for the charge of intimidation of a witness. The test
for determining the sufficiency of the evidence is “whether,
viewing all evidence admitted at trial, together with all rea-
sonable inferences therefrom, in a light most favorable to the
Commonwealth as verdict winner, the trier of fact could have
found that the defendant’s guilt was established beyond a
reasonable doubt.” Commonwealth v. Collins, 702 A.2d 540,
543 (Pa. 1997). Here, M.A. alleges that because the com-
plaining witness’s statement changed, a prompt complaint
was not filed, and that there was no corroboration, the adju-
dication of delinquency must be set aside.

Maxwell Kennedy credibly testified at the February
12, 2007 hearing that M.A. approached him during school
and stated, “that the dealer would be coming after both of
your girlfriends and mothers, and the dealer would make
us watch while he raped both of them and killed us.” (T.
2/12/2007, 80-24 to 81-2). In the petition filed on January
29, 2007, Officer Kirtley relayed to juvenile probation
that Mr. Kennedy stated that M.A. said his dealer would
“kill him, his mother, and girlfriend.” While the state-
ment provided to Officer Kirtley and the testimony in
Court were not wholly identical, the statements were cer-
tainly consistent and supportive of a finding of intimida-
tion of a witness.

Mr. Kennedy also stated under oath that he waited a peri-
od of one to two weeks to file the complaint because he was
concerned for his, and his family’s safety. Considering the
nature of the threat and the warnings of violence contained
within, such hesitation certainly seems reasonable under the
circumstances. Mr. Kennedy also testified that there was no
corroboration for these statements because M.A. spoke them
to him under his breath, and that they were made apart from
the other students in his homeroom. I found these explana-
tions to be credible, and as a result I found M.A. to be delin-
quent due to intimidation of a witness.

K.R. Mulligan, J.

Date Filed: May 24, 2007

1 In the Delinquency Orders entered on February 12, 2007,
M.A. was adjudicated without disposition on the delivery
charge(Case Log No. T 146717), in lieu of disposition on the
intimidation of a witness charge(Case Log No. T 146986).
The lone delinquency/commitment order filed on March 19,
2007 took into consideration both petitions.

2 The Commonwealth had also charged M.A. with posses-
sion, resulting from items found within his family’s resi-
dence in the InTown Suites. The seizing of said items was the
subject of a suppression motion prior to the delinquency
hearing. Although I denied M.A.’s suppression motion
regarding these items, I determined the evidence was insuf-
ficient to find that M.A. committed the act of possession and,
therefore that petition was dismissed.

3 Unlike an adult criminal proceeding where an ineffective
counsel claim would be raised separately, the juvenile
process provides for no post-trial motions or proceedings,
and there is no basis for raising ineffectiveness issues after
the appeal has concluded. Therefore, the only opportunity to
review an ineffective counsel claim is during the one permis-
sible appeal. See In the Matter of J.P., 573 A.2d 1057
(Pa.Super. 1989).
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Ronald E. Coates, and
Patricia Coates, his wife v.

Perry Younger, Sridhar Dasa, Randy Rawa,
The Mercy Hospital of Pittsburgh, Inc.,

and Mercy Health Center
Medical Malpractice—Standard of Care—Hearsay—

Admissibility of Evidence

1. Defendant interns are held to a lower standard of care
than general practitioners.

2. Reading from a medical text on redirect examination is
not impermissible hearsay when it is in response to ques-
tioning on cross-examination; when the witness testifies that
the textbook is well known, very respected, and required in
medical school; and when a cautionary jury instruction relat-
ing to the textbook is given.

3. As trial court has broad discretion regarding admissi-
bility of evidence and the scope of redirect examination,
Defendant expert witness permitted to read on redirect
examination excerpts from journal articles that were used
by counsel on cross-examination.

(Sandra L. Kitman)

Jon R. Perry and Neil Rosen for Plaintiffs.
Anita B. Folino for Defendants.

No. GD 96-11885. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
Gallo, J., April 20, 2007—Plaintiffs, Ronald Coates,

(Coates), and Patricia Coates, (Patricia), his wife, filed an
action in negligence and loss of consortium derived from
alleged medical malpractice committed by the above-named
Defendants in the care and treatment of his left hip.

After a four (4) day jury trial before this Court, on
December 4, 2000, the jury returned a verdict in favor of all
Defendants. Timely post trial motions were filed by Plaintiffs
and Defendants replied accordingly. Unfortunately, the ver-
dict was never reduced to judgment by Plaintiffs until
December 28, 2006, causing the delay in this appeal.

Sometime in 1993, Coates began receiving treatment at
Mercy Health Center (Mercy) for eczema. However, in
October of 1994, after a year of therapy, he returned to
Mercy complaining of left hip pain. All three of the physi-
cians named as Defendants treated Plaintiff on different
occasions. They were all interns, duly licensed, who rotated
through the internal medicine clinic during the internship
process, and were supervised by attending physicians.

Perry Younger (Younger), the first of the interns to care
for Coates was aware that Coates had been previously treat-
ing for eczema with prednisone since 1993. Upon meeting
with Coates, he ordered x-rays and discussed Coates’ care
with an attending physician who recommended an MRI after
a hip x-ray revealed findings of early aseptic necrosis.
Nevertheless, Coates refused to undergo an MRI because of
his claustrophobia.

Plaintiff was subsequently examined by Randy Rawa
(Rawa), who also conferred with attending physicians relat-
ing to Coates’ treatment. Rawa was informed by Coates that
his pain was “almost gone,” and appeared to be walking nor-
mally. Consequently, the earlier diagnosis of aseptic necrosis
was presumed to be doubtful. Nevertheless, Rawa informed
Plaintiff that he should follow up in approximately four (4)
weeks for treatment since the diagnosis had not been com-

pletely dismissed.
Subsequently, Coates was examined by Sridhar Dasa

(Dasa), an intern, who likewise conferred with attending
physicians relating to his care. At that time, Plaintiff began
to use a cane due to left hip pain. He continued to refuse to
undergo an MRI, and was referred to the orthopedic clinic.
Dasa advised Coates to continue with his therapy and return
to the clinic in one (1) month.

Although appointments had been made for him in
January and February of 1995, Coates failed to appear for
scheduled visits until April 3, 1995. At that time, Dasa noted
possible aseptic necrosis and referred him to the orthopedic
department for a diagnosis. Plaintiff still refused to undergo
an MRI.

During the trial, Plaintiff claimed that his necrosis had pro-
gressed and was living in pain because Defendants failed to
suggest alternate diagnostic testing and also failed to refer him
promptly to an orthopedic surgeon to initiate treatment, caus-
ing a recommendation that he undergo total hip replacement.

In his Concise Statement, Plaintiff contends that this
Court committed an error of law in charging the jury that
Defendant interns were to be held to a lower standard of
care than general practitioners.

In Jistarri v. Nappi, 549 A.2d 210 (Pa.Super. 1988), the
Court addressed the standard of care for a resident. The
administrator of decedent’s estate in Nappi contended that
the trial Court erred in instructing the jury that Defendant,
an orthopedic resident physician, should be held to exercise
the same degree of skill. learning, and care normally pos-
sessed by orthopedic residents in the same circumstances
as, and should have been held to the same standard of care
as an orthopedic specialist.

Since the Court instructed the jury to apply a standard
higher than that for general practitioners but less than a
fully trained orthopedic specialist, the Appellate Court in
Nappi concluded that the trial Court’s jury instruction, relat-
ing to the skill of a resident was not in error. The Court relied
upon Rush v. Akron General Hospital, 171 NE2d 378 (Ohio
Ct. App. 1957), which held that interns should not be held to
the same standard of care as a physician in general practice.

Plaintiff next argues that this Court committed an error of
law permitting Defendant Rawa to read from a medical text
on redirect examination in derogation of the hearsay rule.

Notwithstanding, Rawa had been confronted on cross-
examination with an article from a medical journal that had
allegedly impugned his credibility. On direct examination,
Rawa testified that various forms of testing were unreliable
in diagnosing Plaintiff ’s condition. The medical journal arti-
cle would have appeared to question his credibility and diag-
nosis since it stated that the forms of testing that he claimed
were unreliable were actually effective.

On redirect in response to the challenges made by
Plaintiff ’s counsel to his testimony, Rawa testified that
Harrison’s Textbook of Internal Medicine was a text that he
referred to in diagnosing a vascular necrosis. He had
referred generally to the text during cross-examination
when asked what literature was accessible to him.

As a result, the above medical text was identified and tes-
tified to on redirect since Plaintiff ’s counsel on cross-exam-
ination referred to the resources available to Rawa when he
treated and diagnosed Plaintiff. Rawa merely clarified his
testimony by referring to Harrison’s textbook since it was
precipitated by Plaintiff ’s counsel’s questions to him on
cross-examination which referred to a medical journal arti-
cle that questioned his diagnosis. Rawa testified that the
textbook was well known, very respected, used by all med-
ical students, and a requirement to have in medical school.

This Court provided a limiting instruction to cure any possi-
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ble misinterpretation by the jury relating to this text as follows:

“I’m going to give you a cautionary instruction,
though, jurors. He is just reading this book. No
one’s saying that this is the gospel, this book is just
answering the question, he referred to this book
when asked these questions. Go ahead.”

Finally, Plaintiff contends that this Court committed an
error of law in violation of the hearsay rule when it permit-
ted Defendant’s expert witness, Dr. Rogal, to read on redi-
rect examination excerpts from journal articles that
Plaintiffs’ counsel had used to impeach his credibility on
cross-examination.

Upon cross-examination of Dr. Rogal, Plaintiffs’ counsel
selected portions of various journal articles challenge him.
Likewise on redirect examination, Dr. Rogal was questioned
about additional portions of the articles which were not ref-
erenced by Plaintiffs’ counsel, on cross-examination. Since
the omitted portions contributed to his expert’s opinion and
clarified his responses on cross-examination, this Court, in
its discretion, permitted the testimony to proceed.

When issues are raised relating to the admissibility of
evidence, trial Court judges enjoy broad discretion regard-
ing admissibility. Daset Mining Corp. v. Industrial Fuels

Corp., 473 A.2d 584, 588 (1984). Likewise, the scope of redi-
rect examination is a matter which is also vested in the dis-
cretion of the trial Court, and normally limited to matters
emanating from the prior examination of the witness, in this
case, Dr. Rogal. Hawthorne v. Dravo Corp., 508 A.2d 298, 306
(Pa.Super. 1986). Therefore, the testimony of Doctor Rogal
elicited on redirect examination was admissible.

BY THE COURT:
/s/Gallo, J.

Dated: April 20, 2007

C. Gray Garland, Jr.
and Margaret G. Garland v.

Alfonso C. D’Orazio and
Theresa Donahue D’Orazio

Injunction—Easement

Defendants enjoined from placing statue on easement
where plaintiff has occasional need to use easement to
access drainage pipes and statue serves no purpose other
than to annoy plaintiff.

(Kenneth M. Argentieri)

J. Michael Baggett for Plaintiffs.
William E. Otto and Amanda E. McMillen for Defendants.

No. GD 04-15926. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

DECISION
Friedman, J., April 27, 2007—This Decision is filed pur-

suant to Pa. R.C.P. 1038. See also Pa. R.C.P. 227.1(c)(2).
The captioned matter involves an obstruction intentional-

ly placed in the middle of a rarely-used easement. The item,
a statue, was placed by the Defendant for no apparent pur-
pose other than his awareness that it would offend the
Plaintiffs, one of whom, Mrs. Garland, is now deceased. The
remaining Plaintiff admits that the statue does not interfere
with his ability to walk upon the easement. Defendant admits
that the statue would be an impediment to the trucks that
occasionally need to drive down the easement to access
Plaintiff ’s underground pipes or drains in the area; however,

Defendant contends that, since the statue is not permanently
affixed, it could be moved relatively easily when necessary.

Defendants now live in Florida, although their former
residence to which their right in the easement appertains
remains furnished and usable by Mr. D’Orazio when he is in
Pittsburgh on business. Defendant does not propose that he
or an agent would move the statue whenever it might need to
be moved; rather, the implication was that Plaintiff or his
agent could easily do so with only minor inconvenience.

The easement was originally created to permit horse
drawn carriages to access the various lots along it from the
public road below those properties. It is undisputed that
Plaintiff owns some of those lots, Defendants own others, and
Carnegie Mellon University (“CMU”) owns the lot closest to
the public roadway. It is also undisputed that no one now uses
the easement for its primary purpose of ingress and egress.
In fact, Plaintiff ’s predecessors in title had closed it off.
There is a low wall or step across the bottom of the easement,
apparently on the lot owned by CMU. The easement also is
closed off at higher levels by two sets of gates made of
cyclone fencing material. Access to Plaintiff ’s drainage lines
is not affected by those gates, only by the statue.

The statue itself appears to be approximately 40 inches
high with a base between 20-24 inches in diameter. It’s
weight is unknown, but it appears to be made of concrete and
there is no evidence to suggest it is easy to lift.

The parties have a long history of neighborly animus.
Plaintiffs have sued Defendants before regarding other mat-
ters. Some of Plaintiffs’ claims, such as a prior action based
on intentional infliction of emotional distress, were resolved
in Defendants’ favor. Some were resolved in favor of
Plaintiffs or were conceded by Defendant to be meritorious.
The prior actions have no significant relevance to the case
except to show the degree of animosity that prevails.
Defendants claim to have incurred legal fees in excess of
$17,000 in their defense of the instant action. Plaintiff, a
lawyer himself, is represented by his partner, and we may
assume there was legal effort of similar value expended on
Plaintiff ’s behalf.

The question for the Court involves the balancing of
needs. Both parties have the same right to use of the ease-
ment. It was created by the original owner to benefit all the
lot owners in the subdivision that was apparently created at
the same time as the easement.1 Over the years, Plaintiff and
Defendants separately acquired ownership of most of the
other lots. Neither uses the easement for its original purpose
of access to a public road. However, Plaintiff does need to
have the upper portion of the easement usable by trucks on
an occasional basis.

Defendants provided no testimony regarding why they
need to place the statue in the center of the easement, and
even objected to questions by Plaintiff ’s counsel that would
have elicited their reasons. Defendants do not even live in
the house, so the statue’s presence on the easement has no
apparent benefit to them.

We thus have very little to balance from either side.
However, Plaintiff has a slight occasional need that the ease-
ment not be obstructed as well as a clear right that it not be
obstructed except for a legitimate purpose that would over-
ride his right. Weighing that against Defendant’s unex-
plained interest in having a statue there, it seems clear that
the equities favor Plaintiff.

The Court therefore must direct Defendants to remove
the statue from the easement and must enjoin Defendants
from placing any object in the easement limits except with
the prior written consent of Plaintiff or upon further Order
of Court.

See Order of Court filed herewith.
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BY THE COURT:
/s/Friedman, J.

DATED: April 27, 2007

ORDER OF COURT
AND NOW, to-wit, this 27th day of April, 2007, for the rea-

sons set forth in the accompanying Decision, it is hereby
ORDERED that Defendants are directed to remove the stat-
ue at issue from the easement, forthwith. It is also
ORDERED that Defendants are enjoined from placing any
object within the easement boundaries except with the prior
written consent of the Plaintiff or upon further Order of
Court.

1 The evidence regarding the creation of the easement is
scant, but this understanding does not appear to be disputed.

Reinhold Charles Witt, Executor
of the Estate of Reinhold F. Witt,

Deceased, an Individual v.
Robert B. Witt

Presumption of Gift—Subsequent Characterizations in Will

1. The executor of the estate of his deceased father
brought an action against his younger brother for repayment
of an alleged loan from their father to the younger brother.

2. The close relationship between parent and child cre-
ates a rebuttable presumption that a conveyance, without
words of explanation voiced at the time of the conveyance,
was intended as a gift.

3. When there is no proof that the conveyance was intend-
ed to be a loan at the time of the conveyance, subsequent uni-
lateral explanation in a will does not prove donor’s intent at
the time of the conveyance. It may merely suggest a change
of heart.

(Daniel McIntyre)

Lawrence Paper for Plaintiff.
David Huntley and Byron King for Defendant.

No. GD 05-012610. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

HISTORY, OPINION and ORDER OF COURT
History

Loughran, S.J., April 30, 2007—Plaintiff brought the pres-
ent action for repayment of an alleged loan from his brother
upon the death of their father. As executor of the Will of
Reinhold F. Witt (hereafter “Father”), R. Charles (“Big
Brother”) sued Robert B. Witt (“Little Brother”) for an
amount in excess of $150,000 representing the amount
allegedly borrowed from Father some years before his death.
Based on language in the Father’s Last Will & Testament, Big
Brother contends that Father’s intent was to lend Little
Brother the money, and that repayment is due and owing to
Father’s estate at present.

At trial, the Plaintiff initially persuaded this member of
the court that the transfer of funds was a loan from Father to
son, and that repayment was appropriate. Specifically, in its
nonjury verdict, the court found in favor of the Plaintiff as
against Defendant in the amount of $165,000. Subsequently,
a timely motion for post trial relief was filed on behalf of
Defendant.1 In particular, the Defendant argues that the evi-

dence at trial does not prove that a loan existed at the time
of the transfer of funds. He further argues, to the contrary,
that the money conveyed was a gift from the Father to the
Son at the time of the transfer and Father’s subsequent char-
acterization of the transfer in his Will evidenced only his
intent at the time of the drafting of the Will. It proves noth-
ing of his intent some two years prior at the time that Little
Brother received the money.

At this post-trial juncture, upon reflection, this member
of the court reverses its decision and favors Little Brother.
This court finds that it was Father’s intent on March 20,
1996, to give his son a gift.

OPINION
While it has been said that a gift will not be presumed

from the mere relationship of the parties, Tucker v.

Merchants Bank, 382 A.2d 212, the close relationship
between parent and child creates a presumption that a con-
veyance, without words of explanation voiced at the time,
was intended as a gift. See Mermon v. Mermon, 390 A.2d 796,
257 Pa.Super. 228, where even a transfer to a daughter-in-
law was presumed a gift.

While the presumption exists, it is a rebuttable one. That
is, when the close relationship exists between a payor and a
payee, the resulting presumption of gift is rebutted by proof
that the payor did not intend a gift. The relevant intent is that
intent at the time of the transfer. Subsequent unilateral
explanation does not necessarily prove a donor’s prior
intent, for it is just as likely to show a “change of heart” on
the day he subsequently drafted a will. Such declaration is
some evidence of intent, but is not alone dispositive of the
issue of intent on March 20, 1996.

Defendant asserts that Father’s Last Will & Testament
should not have been admitted into evidence, since the doc-
ument was irrelevant to the proceeding, having been drafted
some two plus years after the transfer to Little Brother.
Besides, Father’s intent at the time of the drafting of his will
may be probative to the extent that Plaintiff might well have
established that the will’s declaration provided proof of his
ongoing intent. Regrettably, however, the will declaration
was not convincing evidence of the donor’s intent at the time
of the gift.

A review of the evidence serves to qualify, not quantify,
the reversal. What is proven, and what does it mean? In
March, 1996, Little Brother bought certain commercial
property so as to start a business. The purchase was made
with funds obtained from Father. According to the record, on
or around February and March, 1996, Father told Little
Brother and another witness that the funds were a gift to his
son.2 It is conceded by Big Brother that no promissory note
was signed by Little Brother, and that no mortgage was
recorded from Little Brother to Father. No I.R.S. filing was
made recognizing either a loan or a gift, providing no eviden-
tiary value one way or the other. Finally, at Little Brother’s
wedding, Father reminded his younger son of the previous
transfer in lieu of a wedding gift.

Subsequently, in 1998, Plaintiff ’s counsel in the present
action drafted Father’s Last Will & Testament. In that instru-
ment, Father made a written declaration of intent to collect
on the 1996 loan to his son, Robert, upon Father’s death. No
attempt to collect payment was made by Father thereafter. In
fact, Little Brother learned of this action on the alleged loan
only upon his Father’s death,3 many years after the transfer
of money.

At the time of trial, the court was satisfied that Father’s
declaration of intent written in his Will was sufficient to
prove his original intent. The court deemed the writing
telling and considered it as the only memorialization of the
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transaction. Upon reflection, these later wills did not prove
the donor’s intent at the time of the transfer, but only evi-
dence of a change of heart. It remained troubling, however,
that all witnesses appeared credible on the stand and that
Little Brother was without recollection that his Father
expected repayment of any loan. The contradictions were
not between the parties as they testified. It is clear now that
Father’s intent at the time of the transfer of funds was to gift
the funds to Robert and this intent was not proven otherwise
at trial. It is also likely that Father changed his mind at some
time later and sought to remedy Robert’s windfall by self
proclaiming that what once was a gift would become a loan
at such time that he should die and perhaps Robert could
afford repayment.

This court is not convinced of the Plaintiff ’s case by a fair
preponderance of the evidence. The court does not adopt a
“clear and convincing” standard of review in this case, as it
has reversed its decision and no heightened review is neces-
sary to rule in favor of Defendant here. The court notes, how-
ever, that precedent does exist, however, that arguably rais-
es the standard in some cases involving intent of decedents.
At minimum, when declaring bank accounts as gifted or non-
gifted funds, only clear and convincing proof of intent will
overcome the account ownership on record at the bank. In
the case of the Estate of Heske, 647 A.2d 243, 436 Pa.Super.
63 (1994), decedent’s declaration in her will drafted some
two years after she opened certain joint bank accounts in her
name and the name of her son was deemed insufficient.
Since Heske could have changed the account ownership, her
written declaration of intent was not alone clear and con-
vincing evidence that the funds were hers alone. Defendant,
Robert Witt, argues that Heske raises the standard for intent
declarations in wills such as the present one to clear and
convincing. While the court is intrigued by the argument, it
is satisfied that Plaintiff ’s claim fails by a preponderance of
the evidence, and the clear and convincing standard need
not be addressed. Also, upon further review of Heske and its
prodigy, it is likely that the clear and convincing standard
there is necessitated by the involvement of a bank and poten-
tial fraud in cases of account holders.

Lastly, it is the opinion of this court that the motion for post
trial relief ought properly be granted. The court’s decision is
reversed and judgment for Defendant is entered herewith.

ORDER OF COURT
AND NOW, to-wit, this 30th day of April, 2007, it is hereby

ORDERED, ADJUDGED and DECREED that the Motion for
Post Trial Relief filed on behalf of Defendant in the above-
captioned case be and the same is hereby granted. Judgment
is hereby entered for the Defendant, Robert B. Witt.

BY THE COURT:
/s/Loughran, S.J.

1 The nonjury verdict was entered on September 19, 2006.
Simultaneously with the present action in the civil division,
an action was brought in Orphans’ Court involving the same
parties hereto, yet addressing other parallel issues to those
herein litigated. That matter together with an Intervention
Petition filed on behalf of the parties’ Mother (denied)
caused unavoidable delay of consideration. At the request of
the parties, post-trial argument was continued until recently.
The court has sought to accommodate all concerned individ-
uals in this family dispute.

2 This is not contradicted by Plaintiff, who testified that he
knew nothing of the nature of the transaction in 1996.

3 There was mention of an offer of repayment and a sum of
money paid from Robert to Charles at some time after

Father’s death. The court considers any such offer and/or
payment merely an attempt to settle the matter and will not
deem such a payment an admission of responsibility. In a
family dispute such as this one, compromise is encouraged
among siblings, not penalized as an admission.

National Tax Funding, L.P. and
Caulis Negric, L.L.C., (Capital Research

Corporation Ltd., Servicing Agent),
Assignees of the City of Pittsburgh,

School District of Pittsburgh and the
Pittsburgh Water and Sewer Authority v.

Rose Marie Bruce
Sheriff ’s Sale—Petition to Set Aside Sale

1. Petition to set aside sheriff ’s sale invokes the equitable
powers of the court.

2. Where homeowner’s daughter, who lived in house sub-
ject to sheriff ’s sale, did not receive “notice” of sale until
after sale, petition to open filed 18 days after sale and four
days after deed was issued is not untimely.

3. Sheriff ’s return of service indicating service on home-
owner does not constitute conclusive evidence of notice of
sheriff ’s sale where homeowner was deceased at time of
service and other facts demonstrate that notice of sale was
not, in fact, received.

(Kenneth M. Argentieri)

Lori A. Gibson and Deborah R. Erbstein for Plaintiffs.
Kirby L. Boring for Liberty Commonwealth, LLC, Sheriff ’s
sale purchaser.
John D. Hendricks for Defendant’s daughter, Linda Jerome.

No. GD 05-30868. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

MEMORANDUM
O’Reilly, J., May 1, 2007—This matter involves the

Petition to Set Aside Sheriff Tax Sale, or in the alternative, to
permit Redemption of Real Property of her home at 2334
Carey Way, Pittsburgh, PA 15203 filed by the sole heir of the
deceased Defendant, namely, Defendant’s daughter, Linda
Jerome (“Jerome”). The house was indeed exposed for
Sheriff Sale on August 7, 2006 by action of the Plaintiffs, who
are the holders of tax liens against this property. It was sold
to Liberty Commonwealth, LLC (“Liberty”) and a Sheriff ’s
Deed was issued on August 21, 2006. (See the Docket Entries
in this matter.). Jerome filed her Petition to Set Aside the
Sale on August 25, 2006. I heard well reasoned oral argu-
ment on November 20, 2006. I permitted the parties time to
submit additional written argument in the form of briefs, as
the matter presented sound supporting arguments by both
parties which would require further review on my part, as
the factual circumstances and the legal positions present
interesting issues. The parties have done so, and now I am in
a position to render this decision.

I. Facts and Background
The crux of Jerome’s case is her assertion that she did not

receive Notice(s) of the commencement of this case, nor any
Notice(s) of the subsequent Sheriff Sale. She further con-
tends that she was the victim of an abusive marital relation
by her husband, Raymond, who has since vacated the house,
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and a divorce action is now pending. A review of the
Allegheny County Prothonotary’s Dockets in fact does reveal
that on October 4, 2006, Jerome filed a Divorce Action
against Raymond at Case Number FD06-5236-005.

The house is owned by Jerome’s deceased mother, the
Defendant, Rose Marie Bruce. In her deposition given on
October 18, 2006, Jerome testified that she has resided in the
house since she was six (6) years old, or since 1959. (Jerome
Depo. pp. 5, 46). Although the Defendant died on February
11, 1999, no steps were taken by Jerome to probate an Estate
or transfer the house, until she opened an Estate on October
27, 2006 at Register of Wills’ Number 6523 of 2006 in
Allegheny County. (Jerome Depo. p. 11–12).

Jerome has been gainfully employed for the past 20 years
as a secretary for the Board of Public Education of
Pittsburgh. (Jerome Depo. p. 7). Her net pay is $1,000 every
two (2) weeks. (Jerome Depo. p. 10).

As stated above, the marital status of Jerome further
complicated the situation. During her 20 year marriage,
Jerome testified that she was not permitted to see any mail
nor financial data, or any similar information, and was oth-
erwise “kept in the dark” about all things concerning the
house and related expenses. She stated that her husband
was extremely controlling in that he took care of all house-
hold management, including the payment of bills, and that
he had sole and exclusive control over the checking and
banking accounts. Further, she never reviewed the mail
because he was always home before she was. She worked
Monday through Friday, and it was not uncommon for her
to work on Saturdays. (Jerome Depo. pp. 38). On the other
hand, Raymond has been unemployed for the past five (5)
years.1 (Jerome Depo. p. 9). As such, she just simply
assumed that he was also taking care of the property taxes
and the like, which are the subject of this matter. (Jerome
Depo. pp. 9–13 & 30–31). He would even take her paycheck
for deposit into their joint checking account.. (Jerome
Depo. p. 31).

Essentially, Jerome contends that by reason of her
oppressive living condition, she was never aware of the
non-payment of taxes, or even of service of the process in
this matter. She offers this as her basis for being unaware
of this matter, including the Sheriff ’s Sale. It was not until
her husband vacated the house on August 17, 2006 that this
matter came to light. On that date, she arrived home from
work and did not find her husband, nor her daughter at
home. She noticed that the computer was missing, and that
her husband’s clothes and other items were gone. She also
saw a paper on the dining room table, which she immedi-
ately read. That paper was the Notice from Liberty that the
house had been sold and that she had ten (10) days from
August 10, 2006 to vacate the premises. (Jerome Depo. pp.
15–16). She stated that that was the first that she had ever
known of this matter; and that she took immediate steps to
address it, including the hiring of an attorney at the advice
of her boss, who filed the within Petition eight (8) days
later. (Jerome Depo. pp. 42–43). Therefore, she asks the
Sheriff Sale be set aside.

In addition, she now asserts that she is prepared to pay all
back due taxes and costs. Indeed, with her employment sta-
tus and take home pay, she believes she can clear-up these
delinquencies.

The Plaintiffs argue that regardless of Jerome’s posi-
tion, this action was properly commenced and that service
was actually effectuated. They rely on the Sheriff ’s Return
of Service which indicates that on December 29, 2005, the
Complaint was served on an individual identified as “Rose
Marie Bruce.” They further contend that subsequent serv-
ice of the upcoming Sheriff ’s Sale revealed that service was

made on the same named individual, and that the property
was even posted. As a result, they assert that Jerome’s
argument is without merit, and that she has no further
available relief.

Liberty has also joined in by submitting its own argument
and brief. In essence, Liberty asserts the same argument as
that of the Plaintiffs and argues that Jerome’s troubled mar-
riage does not justify her failure to act earlier in this matter.

II. Analysis and Conclusion
No other discovery, nor depositions were taken to attempt

to discredit Jerome’s contention that she was not “served”
with any papers, nor notices from the Sheriff ’s Office, which
are the Writ of Scire Facias on December 29, 2005 and the
Rule to Show Cause on May 8, 2006. Regardless, after read-
ing the Transcript, reviewing the docket and analyzing the
Arguments made by Counsel, I find Jerome’s version to be
credible. That is, she was never aware of any litigation relat-
ing to the house and the unpaid taxes and the like until
August 17, 2006.

The Plaintiffs argue that the Sheriff ’s Returns of Service
are “conclusive” that the Defendant, Rose Marie Bruce, was
served in this matter, and that as a result, Jerome’s position
that she had no “notice” fails. They further contend that just
because Rose Marie Bruce has been deceased since 1999,
does not invalidate the “service.” However, they have cited
no authority that is squarely on point with the specific and
unique facts that are present in this case. Jerome emphati-
cally denies that she received any notice(s) due to her living
environment. Additionally, the Plaintiffs and Liberty would
suggest that maybe it was her husband, posing as a woman
or her daughter who may have been identified as “Rose
Marie Bruce.” (Jerome Depo. pp. 22 & 28). Further, her
daughter attends college at the University of Pittsburgh and
lives on campus. And when she is not on campus, she visits
her roommate in Annapolis, Maryland. Moreover, she does
not get along with her father. (Jerome Depo. pp. 21–22). I
find that Jerome’s life was a contributing factor to her being
denied notice. To deny someone the opportunity to be noti-
fied and heard, would result in an injustice.

Further, Pennsylvania Rule of Civil Procedure 3132 pro-
vides as follows:

Upon petition of any party in interest before
delivery of the personal property or of the sheriff ’s
deed to real property, the court may, upon proper
cause shown, set aside the sale and order a resale
or enter any other order which may be just and
proper under the circumstances.

(Emphasis Supplied.)

I am convinced that the facts in this matter do indeed sug-
gest “proper cause shown” by Jerome. Although her hus-
band may have known, he certainly never shared that infor-
mation with her, and she ONLY discovered it upon his
desertion of the home.

Likewise, I am not persuaded by the Plaintiffs’ and
Liberty’s argument that Jerome was not timely in filing a
Petition to Set Aside the Sheriff ’s Sale. To the contrary, the
record reveals and confirms Jerome’s position that she
took immediate steps to remedy the problem once she
became aware of it. A mere 18 days after the Sale is cer-
tainly not lengthy. In fact, the docket indicates that she
filed her Petition on August 25, 2006, approximately 8 days
after she found the “notice” in her home, and four (4) days
after the Sheriff ’s Deed was issued. (See the Docket
Entries in this matter.)

Counsel for Plaintiffs noted at Jerome’s deposition that
the Writ of Execution was for $5,400 (actually $5,420.84 per
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Praecipe filed April 18, 2006), and Counsel for Liberty stat-
ed that it paid approximately $15,000 at the Sale. (Jerome
Depo. p. 46). Jerome acknowledges that should the sale be
set aside, that all the liens come back into effect, and that she
intends to pay them. (Jerome Depo. pp. 38–39). Her employ-
ment status and pay would suggest that she can do so.

Jerome argues that the facts in this matter require that
equity be applied in this case. I agree. As the Court, I am
cloaked with extensive equitable powers, and indeed, a peti-
tion to set aside a Sheriff ’s Sale does invoke the equitable
powers of a trial court. See, M & T Mortgage Corp. v. Keesler,

826 A.2d. 877 (Pa.Super. 2003), reargument denied, appeal

denied, 856 A.2d 835 (Pa. 2004). I find that the facts in this
case dictate that I utilize such power to correct an injustice.
I am not persuaded by Plaintiffs’ and Liberty’s arguments
pertaining to “service” and the position that since this is an
in rem matter, the requirement is for “service” as to the
property and not to an individual. I find that Jerome has
offered sufficient facts to justify lack of “notice,” and that
the record supports the position that immediate steps were
taken once “notice” was achieved. Accordingly, I am con-
vinced that such facts satisfy the requirement of “proper
cause” for setting aside a Sheriff ’s Sale as discussed in
Merrill Lynch Mortgage Capital v. Steele, 859 A.2d 788
(Pa.Super. 2004), reargument denied, appeal denied, 872
A.2d 1199 (Pa. 2005).

Likewise, I also am convinced that Jerome has preserved
the right to “redeem” the property based on her immediate
reaction to the “notice” she read on August 17, 2006, as noted
above. In any event, I am setting aside the Sheriff ’s Sale of
August 7, 2006 and voiding the Sheriff ’s Deed of August 21,
2006. (See also, Merrill Lynch Mortgage Capital, supra, for a
recent exegesis of Pa. R.C.P. 3132.).

For the reasons set forth herein, I will grant Jerome’s
Petition to Set Aside the Sheriff Tax Sale. An appropriate
Order is attached.

BY THE COURT:
/s/O’Reilly, J.

Dated: May 1, 2007
ORDER OF COURT

AND NOW, to-wit, this 1st day of May, 2007, based
upon the reasons set forth in my Memorandum of this
date, it is hereby Ordered, Adjudged and Decreed that
the Rule issued on September 1, 2006 is hereby made
Absolute and the Sheriff ’s Sale on August 7, 2006 for the
property located at 2334 Carey Way, Pittsburgh, PA 15203
is hereby Set Aside.

It is further Ordered, Adjudged and Decreed as follows:

1. the Default Judgment entered in this matter is
hereby Stricken and Opened;

2. Any and all amounts tendered by Liberty
Commonwealth, LLC to the Sheriff of Allegheny
County, Pennsylvania, are to be refunded to Liberty
Commonwealth, LLC; and

3. the Sheriff ’s Office of Allegheny County is
directed to not deliver any Deed to Liberty
Commonwealth, LLC for the property located at
2334 Carey Way, Pittsburgh, PA 15203 and being
designated as Lot/Block No. 12-L-215 in the Deed
Registry Office of Allegheny County; and if it has
already been done, Liberty Commonwealth, LLC is
to return the Deed to the Sheriff ’s Office and that
Deed shall be marked “Void”; and

4. if the Deed from the Sheriff ’s Office to Liberty
Commonwealth, LLC for the property located at
2334 Carey Way, Pittsburgh, PA 15203, and being

designated as Lot/Block No. 12-L-215 in the Deed
Registry Office of Allegheny County has in fact
been recorded with the Recorder of Deeds Office of
Allegheny County, then a copy of this Order is to be
filed with the Recorder of Deeds Office.

BY THE COURT:
/s/O’Reilly, J.

1 This suggests that the family has been living on Jerome’s
pay for household expenses, including real estate taxes and
the like for a lengthy period of time. She, therefore, has the
wherewithal to cover these items which are the subject of
this case.

Erie Insurance Group v.
Orie & Zivic, John R. Orie,

John R. Orie, P.C., and Stephen J. Zivic
Protection of Subrogation Rights—Lack of Agreement

1. Plaintiff brought an action against Defendants for fail-
ure to protect their subrogation rights to property damages
they paid to their insured, Defendants’ clients, in a personal
injury case.

2. In the present case, there were misunderstandings by
Plaintiff as to whether Defendants had agreed to protect
Plaintiff ’s subrogation rights. There was no credible evi-
dence that Defendants knew what Plaintiff (or its agents)
was thinking. Any misunderstandings were not caused by
the Defendants.

3. For an oral agreement to be enforceable, there must be
a meeting of the minds. No such meeting of the minds
occurred.

4. When there is no letter of protection nor an oral agree-
ment to protect the subrogation rights of an insurance com-
pany, the attorney representing Plaintiffs in a personal
injury case is under no obligation to protect such subroga-
tion rights.

(Daniel McIntyre)

Arthur Bloom for Plaintiff.
Robert O. Lampl and James R. Cooney for Defendants.

No. A.R. 06-001957. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

DECISION
Friedman, J., May 9, 2007—This Decision is filed pur-

suant to Pa. R.C.P. 1038. See also Pa. R.C.P. 227.1(c)(2). The
Court concludes that Plaintiff ’s claim must be denied for the
reasons stated below.

The captioned dispute arose, as the evidence shows,
because of a series of misunderstandings, most on the part of
Plaintiff. The issue is whether or not Defendant Jack Orie,
an attorney, on behalf of the other Defendants and himself,
agreed to protect the subrogation rights of Plaintiff Erie
Insurance Group (“Erie”) as to roughly $6,700 paid to
Plaintiff ’s insureds, the Beelers, for property damages to
their vehicle.

Mr. Orie represented the Beelers in their personal injury
suit against David Sherred who struck the Beeler vehicle
head on, causing serious injury to Mr. Beeler. The credible
evidence shows that normally property damage claims are
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resolved by inter-company arbitration (ICA). In the instant
case, however, Erie did not file an ICA claim because it had
learned that Mr. Sherred’s insurer, Selective, was consider-
ing denying coverage if the possibility of an intentional tort
was borne out by Selective’s investigation.

Because any arbitration conducted while Selective’s cov-
erage decision was pending would result in Erie’s being
barred from pursuing the claim in a court proceeding, Erie,
reasonably, decided to wait until the coverage issue was con-
cluded before seeking reimbursement via ICA or by filing
their own action against Mr. Sherred in court.

This is where the misunderstandings began. Ms. Mangold
believed that leaving messages with “Michelle,” who turned
out to be Defendants’ receptionist, was sufficient communi-
cation to Mr. Orie that Erie wanted him to protect its inter-
est in the tort action he was filing. Mr. Painter, her supervi-
sor, apparently believed the Complaint that had been filed
against Sherred on behalf of the Beelers was Mr. Orie’s
acceptance of that request. However, there is no credible
evidence that Mr. Orie knew what either Ms. Mangold or Mr.
Painter were thinking. Furthermore, the Court believes Mr.
Orie when he says that ¶14(g) of the Complaint, which seeks
recovery for property damage generally, was a standard part
of all the personal injury complaints he files. More impor-
tantly, Mr. Painter, Ms. Mangold’s supervisor, did not seek a
protection letter or other confirmation from Mr. Orie him-
self, that he would protect Erie’s rights as to property dam-
age. The Court believes Mr. Orie when he says he assumed
Erie had done what it would have done in most property
damage matters, file an ICA claim against Selective.

The deposition of Mr. McClosky does not change the
Court’s assessment. The conversation he recalls does not
suggest that Mr. Orie had admitted agreeing to protect Erie’s
rights. Rather, Mr. McClosky’s testimony confirms what Erie
understood and, at best, states that Mr. Orie, reasonably,
wanted to deal with the matter after the Beelers’ UIM claim
against Erie was resolved.

The Court does not believe that a written protection letter
is required to prove the contract Erie assert was formed.
Rather, the Court finds that the credible evidence shows that
here there was no meeting of the minds. Words that Erie
thought of as an offer were not received by Mr. Orie or any
other lawyer. The conduct that Erie perceived as an accept-
ance is credibly explained as being no such thing.

I do not believe it was reasonable for Erie to assume that
Mr. Orie would realize that they had not pursued the Inter
Company Arbitration of the property damage claim. It is
clear that usually such claims would have been resolved by
such arbitration.

I understand how Erie could have believed the Complaint
Mr. Orie filed protected them and how it could have believed
that ¶14(g) was put in for the purpose of protecting them.
However, that understandable misapprehension was not

caused by Mr. Orie or his staff.
I do not find that there was any meeting of the minds on

the issue of an agreement to protect Erie’s subrogation
rights. It appears that Ms. Mangold’s supervisor, Mr. Painter,
may be the person who failed to get a protection letter from
Mr. Orie to confirm what Erie believed before the statute
ran. Had Mr. Painter then been informed that Mr. Orie would
not represent Erie, he would have had time to direct Ms.
Marigold to seek timely arbitration.

Pursuant to the Rules of Court cited above, this Decision
constitutes the verdict of this Court; there will be no sepa-
rate verdict slip filed.

BY THE COURT:
/s/Friedman, J.

Dated: May 9, 2007

Mary Shipers v.
Barry Tunic and Nancy Tunic

Automobile Accident—Motion for Judgment on the

Pleadings—Statute of Limitations

1. Where plaintiff files a complaint and makes a good
faith effort to effect service, the equivalent period doctrine
extends the statute of limitations for a period equivalent to
the statute applicable to the cause of action.

2. Plaintiff filed a complaint in April 2004 relating to an
accident in September 2003 and sought to effect service in
April 2004 and December 2004. Defendant was ultimately
served in November 2006 on a complaint reinstated in
October 2006. Under Pennsylvania law, each of the good
faith efforts to effect service in April and December 2004
extended the two-year statute of limitations on personal
injury actions for an additional two-year period.

(Kenneth M. Argentieri)

Evan E. Lloyd for Plaintiff.
David Harouse for Defendants.

No. AR 04-002023. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION AND ORDER OF COURT
Wettick, A.J., May 14, 2007—Defendant’s Motion for

Judgment on the Pleadings seeking dismissal of plaintiff ’s
complaint on the ground that plaintiff ’s claims are barred by
the statute of limitations is the subject of this Opinion and
Order of Court.1

This is a personal injury claim arising out of a September
18, 2003 automobile accident. The lawsuit was instituted
through a complaint filed on April 8, 2004. The Sheriff ’s
Return stated that defendant was not found. On December
17, 2004, plaintiff reinstated her complaint and the Sheriff
attempted service. The Sheriff could not make service.

Plaintiff reinstated the complaint on October 27, 2006.
Defendant was served on November 1, 2006.

Defendant seeks judgment on the pleadings on the
ground that there was a twenty-two month period in which
plaintiff took no steps to effect service.

It is not claimed that plaintiff failed to make a good faith
effort to serve defendant at the time the complaint was filed
or at the time the complaint was initially reinstated. The
issue raised in this case is whether the good faith effort to
effectuate notice of the commencement of the action in
December 2004 tolled the limitations period for an addition-
al two years or whether plaintiff ’s claims are barred by the
statute of limitations because of plaintiff ’s failure to contin-
uously seek to effect service of the complaint.

The Pennsylvania Supreme Court addressed this issue in
Witherspoon v. City of Philadelphia, 768 A.2d 1079 (Pa.
2001). The opinion of Justice Zappala, announcing the judg-
ment of the Court, described the development of the law.

Prior to Lamp v. Heyman, 366 A.2d 882 (Pa. 1976), the fil-
ing of a complaint or writ within the statute of limitations
tolled the statute of limitations for a period of time equiva-
lent to the statute of limitations applicable to the cause of
action. The issuance of a writ or reinstatement of a com-
plaint kept the action alive for another equivalent period
regardless of whether service was even attempted.
Witherspoon at 1082. Under Lamp and its progeny, a single
good faith effort to effect service was required to keep the
action alive for another equivalent period. Farinacci v.

Beaver County Industrial Development Authority, 511 A.2d
757, 759 (Pa. 1986).

In Witherspoon, the accident occurred on September 17,
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1994. The lawsuit was commenced by the filing of a writ on
September 12, 1996. Attempts to effect service within thirty
days were not successful. A complaint was filed on May 7,
1997, and service was made on June 3, 1997. In his opinion,
Justice Zappala opined that Pennsylvania case law should
reject the equivalent period doctrine. Instead, Lamp should
be extended to require that process be immediately and con-
tinually reissued until service is made. Only Chief Justice
Flaherty joined in this opinion. Witherspoon at 1083-84.

In a dissenting opinion, Justice Newman stated that she
could not subscribe to the abolition of the equivalent period
doctrine. She believed the Court should hold that a correct
reading of Lamp requires only that a plaintiff attempt in
good faith to serve the particular process issued within the
limitations period and that, as long as the plaintiff has acted
in good faith by complying with the rules of service for
process, the plaintiff should be protected by the equivalent
period doctrine, i.e., protection from a limitations defense
for a span of time equal to the limitations period that applies
to the cause of action. She stated that whereas the equivalent
period doctrine provides certainty as to how much time the
plaintiff has in which to attempt to locate and properly serve
a defendant, under the requirements proposed by Justice
Zappala, lower courts would be required to evaluate, on a
case-by-case basis, whether a plaintiff ’s actions to locate and
serve the defendant, following an unsuccessful attempt to
serve the defendant at the end of the limitations period, were
sufficiently immediate. Chief Justice Cappy joined in this
dissenting opinion. Witherspoon at 1087.

Justice Saylor filed a concurring opinion in which
Justices Castille and Nigro joined. They agreed with the dis-
sent that Justice Zappala’s approach is unduly restrictive.

In summary, prior to Witherspoon, under settled
Pennsylvania case law, one good faith attempt to serve
process within the limitation period protected the plaintiff
from a limitations defense for a span of time equal to the lim-
itations period that applied to the plaintiff ’s cause of action
and any subsequent good faith effort extended the limitation
period for an additional span of time equal to the limitations
period that applied to the plaintiff ’s cause of action. Five of
the seven justices rejected the lead opinion’s proposed revi-
sion of the law requiring process to be immediately and con-
tinually reissued until service is made in order to toll the
applicable period of limitations. Consequently, the pre-
Witherspoon Pennsylvania Supreme Court rulings recogniz-
ing the equivalent period doctrine continue to apply.

In Parr v. Roman, 822 A.2d 78 (Pa.Super. 2003), the
Pennsylvania Superior Court ruled that the trial court erred
in granting judgment on the pleadings based on Justice
Zappala’s opinion in Witherspoon. The Court stated that five
justices rejected the “immediately and continually stan-
dard” proposed in Justice Zappala’s opinion. Id. at 79. The
Court, therefore, remanded the case to the trial court. to
determine whether the plaintiff made a good faith effort to
notify defendant of the lawsuit as interpreted in Farinacci.
Id. At 80.

Subsequent Superior Court opinions have cited Parr for
the proposition that Witherspoon did not change the law of
Pennsylvania and that the good faith effort analysis annunci-
ated in Lamp v. Heyman and its progeny is still good law. See
Sardo v. Smith, 851 A.2d 168, 170 (Pa.Super. 2004); and
Ramsey v. Pierre, 822 A.2d 85, 91 (Pa.Super. 2003)
(“Witherspoon serves only to re-validate the present require-
ment of a good-faith effort to effect service and Lamp’s con-
tinued precedential value”).

Defendant contends that the present case is controlled by
Miller v. Klink, 871 A.2d 331 (Pa.Cmwlth. 2005). However, in
footnote 8, the Commonwealth Court recognized that the

“immediately and continually” standard was rejected by five
justices. Thus, the issue which the Commonwealth Court was
addressing is whether the trial court abused its discretion in
finding that plaintiff ’s “single attempt to serve Klink did not
constitute a good faith effort.” Id. At 335.

For these reasons, I enter the following Order of Court:

ORDER OF COURT
On this 14th day of May, 2007, it is hereby ORDERED

that the Motion for Judgment on the Pleadings of Barry
Tunic is denied.

BY THE COURT:
/s/Wettick, A.J.

1 Nancy Tunic died prior to the institution of this suit. The
Motion for Judgment on the Pleadings is filed only by Barry
Tunic.

Commonwealth of Pennsylvania v.
Christopher Marts

Timeliness of Notice of Appeal—Prisoner Mailbox Rule

1. Where Defendant’s Notice of Appeal was required to be
filed by August 25, 2006, was dated August 12, 2006, and was
received by the Clerk of Courts on October 13, 2006,
Defendant’s appeal is untimely and will be quashed.

2. The “prisoner mailbox rule” for pro se inmates adopt-
ed by our courts provides that an appeal is deemed filed as
of the date it is delivered to prison authorities or placed in
the institutional mailbox.

3. In determining a date of filing under the prisoner
mailbox rule, appellate courts rely on “reasonably verifi-
able evidence.”

4. As Defendant’s Notice of Appeal was sent from
Bellefonte, Pennsylvania, the Court will not accept as true
the implied assertion that it took the United States Postal
Service two months to deliver the letter.

5. The prisoner mailbox rule does not apply where the
Defendant’s assertion of mailing is not credible and where
no reasonably verifiable evidence of mailing was submitted.

(Sandra L. Kitman)

Matthew Wholey for the Commonwealth.
Pro Se Defendant.

No. CC 200305791, 200108828, 200111417, 200108809. In the
Court of Common Pleas of Allegheny County, Pennsylvania,
Criminal Division.

OPINION
McDaniel, J., June 5, 2007—The Defendant appeals from

this Court’s Order of July 26, 2006 which dismissed his Post-
Conviction Relief Act Petition without a hearing. However,
because he failed to file his Notice of Appeal within thirty
(30) days of this Court’s Order, his appeal is untimely and
should be quashed.

The Defendant was charged with Robbery,1 Criminal
Conspiracy,2 Theft from a Motor Vehicle3 and Recklessly
Endangering Another Person (REAP).4 He plead guilty to
the 2001 Informations on July 26, 2002, and to the 2003
Informations on September 22, 2003. On September 22, 2003,
he was sentenced to an aggregate term of imprisonment of
ten (10) to twenty (20) years, consecutive to a New York sen-
tence he was then serving. His Post-Sentence Motions were
denied on October 7, 2003. Following reinstatement of his
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appellate rights nunc pro tunc, the Superior Court affirmed
the judgment of sentence on November 14, 2005.

On March 8, 2006, the Defendant filed a pro se Post-
Conviction Relief Act Petition with this Court. Counsel was
appointed to represent the Defendant, but was later granted
permission to withdraw after a Turner “no merit” letter was
filed. On July 26, 2006, after giving the appropriate notice,
this Court dismissed the Defendant’s PCRA Petition.

On October 13, 2006, the Clerk of Courts received and
time-stamped a pro se Notice of Appeal from the Defendant.
The Notice of Appeal was dated August 12, 2006 and indicat-
ed that it had been given to prison authorities for mailing on
that date.

Pursuant to Rule 903 of the Pennsylvania Rules of
Appellate Procedure, “the notice of appeal…shall be filed
within 30 days after the entry of the order from which the
appeal is taken.” Pa.R.A.P. 903(a). Thus, in order to be time-
ly, the Defendant’s Notice of Appeal should have been filed
by August 25, 2006.

However, our courts have adopted the “Prisoner Mailbox
Rule” for pro se inmates. “Under the prisoner mailbox rule,
a pro se appeal by a prisoner is deemed filed as of the date it
is delivered to prison authorities or placed in the institution-
al mailbox.” Commonwealth v. Johnson, 860 A.2d 146, 149
(Pa.Super. 2004). In determining the date of filing pursuant
to the prisoner mailbox rule, the appellate courts are
“inclined to accept any reasonably verifiable evidence of the
date that the prisoner deposits the appeal with prison
authorities.” Commonwealth v. Perez, 799 A.2d 848, 851
(Pa.Super. 2002). Common examples of “reasonably verifi-
able evidence” include certified mail receipts, Id., or deduc-
tion orders from prisoner accounts for postage.

The Defendant’s Notice of Appeal was dated August 12,
2006 but was not received by the Clerk of Courts until
October 13, 2006, two (2) full months later. If the Prisoner
Mailbox Rule were to apply here, it would essentially
require this Court to accept as true the implied assertion that
it took the United States Postal Service two (2) whole months
to deliver a letter from Bellefonte, Pennsylvania, where the
Defendant is incarcerated, to Pittsburgh, Pennsylvania, a
distance of only 164 miles.5 This the Court cannot do. This
Court regularly receives mail from the administrative
offices in Mechanicsburg (199 miles) and from as far away
as Philadelphia (305 miles) within a day or two of its mail-
ing. This Court does recognize that there are occasional inci-
dents where deliveries from those areas might take perhaps
four or five days, and this Court might even go so far as to
allow an entire week for such a delivery, but this Court can-
not foresee any reasonable scenario in which it would take
the U.S. Postal Service 62 days to deliver a letter from
Bellefonte to Pittsburgh.

Suffice it to say, this Court does not find the Defendant’s
assertion that the Notice of Appeal was mailed on August 12,
2006 to be credible. Of note is the fact that no certificate of
mailing or other “reasonably verifiable evidence” has been
submitted.

The Prisoner Mailbox Rule was designed to allow prison-
ers the benefit of their mailing date when filing documents
with the court because they are not free to travel to the
Prothonotary’s office and file their documents in person. The
Prisoner Mailbox Rule was NOT designed as a wholesale
means of evading time limitation requirements. A prisoner
should not be permitted to simply backdate a document to a
date within the appeals period to avoid a timebar, yet in the
present scenario that is exactly what has occurred. The time
period here is simply too great for the Defendant’s asserted
mailing date of August 12, 2006 to be credible. October 13,
2006, the date the Clerk of Courts received the Notice of

Appeal, is the appropriate filing date under the circum-
stances. As the Defendant failed to file his Notice of Appeal
within thirty days of this Court’s Order dismissing his PCRA
Petition, his appeal should be quashed as untimely.

Accordingly, for the above reasons of fact and law, the
instant appeal should be quashed as untimely.

BY THE COURT:
/s/McDaniel, J.

June 5, 2007

1 18 Pa.C.S.A. §3701 – 1 count at CC 200108809, 1 count at 
200111417, 2 counts at 200305791

2 18 Pa.C.S.A. §903 – 1 count at CC 2001 11417, 2 counts at 
200305791

3 18 Pa.C.S.A. §3934 – 1 count at CC 20018828

4 18 Pa.C.S.A. §2705 – 2 counts at CC 200305791

5 All mileage estimates are referenced from
randmcnally.com

Commonwealth of Pennsylvania v.
John Lee

Cruelty to Animals—Evidence—Sentencing—Restitution

1. Defendant’s actions in chaining his dog in the garage
and starving him to the point where the dog, who should
have weighed between 50 and 70 pounds, weighed 17
pounds, are a willful engagement of affirmative acts that
constitute torture, and the evidence is sufficient to find him
guilty under the Cruelty to Animals statute.

2. The Humane Society officer was not presented as an
expert witness, and her testimony based on personal obser-
vation and her lay opinion based on her long experience in
the field that the dog was suffering from starvation, was rel-
evant and properly admitted.

3. Where the statutory term of imprisonment is two years,
a sentence of four years of probation is illegal, and the mat-
ter must be remanded for re-sentencing as to the length of
probation.

4. Defendant cannot be heard to complain that the order
for restitution was illegal because it was not delivered at the
time of sentencing when a hearing to determine the amount
of restitution was scheduled at the request of the defense.

5. Restitution is properly paid to Animal Friends as that
is where the dog was treated, and Animal Friends is a victim
under the statute.

6. The testimony of the medical coordinator for Animal
Friends as to the dog’s treatment was sufficient to support
the restitution order; the testimony of a veterinarian was not
required.

(Sandra L. Kitman)

Michael W. Streily for the Commonwealth.
Erin Morey-Busch for Defendant.

No. CC 200610594. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.
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OPINION
O’Toole, J., June 6, 2007—The Defendant, John Lee, was

charged with Cruelty to Animals, 18 Pa.C.S.A. §5511(a)(2.1).
On March 19, 2007, the Defendant appeared before the Court
for a nonjury trial. At the conclusion of the evidence, the
Defendant was found guilty as charged. On the same day, the
Defendant was sentenced to a four year period of probation
and a hearing was scheduled, at the request of defense coun-
sel, on the issue of restitution. On April 18, 2007, a hearing
was held to determine the appropriate amount of restitution.
The Commonwealth was seeking $7,114 in restitution. The
defense objected on the grounds that one hundred and sixty-
nine (169) days of hospitalization was excessive. In ordering
restitution in the amount of $3,156, the Court reduced the
number of days of hospitalization.

The facts of this case can briefly be summarized as follows:
At approximately 11:30 a.m. on June 21, 2006, Deputy

Sheriff Robert Noone went to the Defendant’s residence for the
purpose of evicting him. The Defendant was not at home. While
searching the residence, Sheriff Noone found the Defendant’s
dog chained in the garage. The dog was in very poor condition.
There was urine and feces everywhere and the dog did not have
any food or water. Sheriff Noone called Animal Control and the
Humane Society. (N.T. 03/19/07, p. 6-11)

Officer Kathy Hecker, a Humane Society police officer,
testified that she arrived and observed the dog. She stated
that “[h]e was just huddled like a heap on the ground, just
skin and bones.” The dog was unable to walk, so she carried
him to their van. She indicated that the dog, who only
weighed seventeen (17) pounds, was suffering from starva-
tion in that his eyes were sunken, he was listless and very
weak. He was treated intravenously and remained in the
intensive care unit for ten days. (N.T. 03/19/07, pp. 12-15)

On appeal, the Defendant alleges that the evidence was
insufficient to sustain his conviction, the Court erred in
admitting the testimony of the Humane Society Officer, and
the sentence imposed by the Court is illegal in several
respects.

The Defendant’s first allegation is that the evidence was
insufficient to sustain his conviction. The test for sufficiency
of the evidence is whether the evidence admitted at trial, and
all reasonable inferences therefrom, viewed in the light most
favorable to the verdict winner, was sufficient to enable the
factfinder to find every element of the crime charged beyond
a reasonable doubt. Commonwealth v. Sullivan, 864 A.2d
1246 (Pa.Super. 2004). Specifically, the Defendant claims that
the Commonwealth failed to prove that he willfully engaged
in any affirmative act to harm his dog or that he “killed,
maimed, mutilated, disfigured or tortured” the animal. A
review of the short trial transcript clearly disproves the
Defendant’s allegation. The Defendant’s affirmative act is
that he was not feeding the animal to the point that the ani-
mal was starving to death and only weighed seventeen (17)
pounds, when he should have weighed between fifty (50) and
seventy (70) pounds. The animal was referred to as “skin and
bones” by both Commonwealth witnesses. The Defendant’s
claim that the dog was ill was not borne out by the battery of
tests administered to him after he was rescued. Moreover, if
the Defendant truly believed that the dog was ill, as a pet
owner, he must seek medical attention for the animal well in
advance of it losing over two-thirds of its body weight.
Finally, by failing to feed the dog, the Defendant tortured him
to the point that he was unable to walk and near death.
Accordingly, this allegation is completely without merit.

The Defendant’s second allegation is that the Court erred
in admitting the testimony of the Humane Society Officer
during the trial. Evidence is relevant if it logically tends to
establish a material fact in the case, tends to make a fact

more or less probable, or supports a reasonable inference or
presumption regarding the existence of a material fact.
Commonwealth v. Urrutia, 653 A.2d 706 (Pa.Super. 1995)
Relevant evidence is usually probative; however, to be
admissible its probative value must outweigh its prejudicial
effect. Id. The Defendant claims that Ms. Hecker was not
properly qualified as an expert and she did not possess the
proper qualifications to offer opinions or diagnoses in this
case. Initially, the Court notes that the Commonwealth did
not claim that she was an expert, not did it attempt to quali-
fy her as an expert. Ms. Hecker testified as to her observa-
tions of the dog–i.e., he was “skin and bones,” he only
weighed seventeen pounds, his eyes were sunken, he was
listless, and he was very weak. She then offered the lay opin-
ion, based on her lengthy experience in the field, that the dog
was suffering from starvation. This is the type of opinion that
most persons–even this Court, who is not a pet owner–could
offer by simply observing this poor animal. As such, the tes-
timony was relevant and it was properly admitted.

The Defendant’s third allegation challenges the legality of
the sentence in several respects. With regard to the length of
the probation imposed on the Defendant, the Court agrees that
the sentence is illegal, in that, although this offense is graded
as a First Degree Misdemeanor, the statute (§5511(a)(2.1)(ii))
provides for a maximum term of imprisonment of two years.
Thus, as the Court imposed a four-year period of probation,
the matter must be remanded for re-sentencing as to the
length of the probationary period. With regard to the claims
that the restitution imposed was illegal, the Court finds these
allegations to be without merit for the following reasons: First,
Animal Friends, which is the location of the veterinary hospi-
tal in which the dog was treated, is a victim under the statute.
Due to the Defendant’s actions, the dog required extensive
treatment to restore its health. The cost of said treatment
should be borne by the Defendant. Second, at the time of the
Defendant’s sentencing hearing, the Commonwealth request-
ed restitution. At the request of defense counsel, a hearing
was scheduled to determine the appropriate amount of resti-
tution. Thus, the fact that the amount of restitution was not
determined at the time of sentencing was due to a defense
request and the Defendant cannot now be heard to complain
that such was illegal. Third, the amount of restitution ordered
is supported by the record. Defense counsel objected to the
Defendant being required to pay for one hundred and sixty-
nine (169) days of hospitalization as excessive. As such, the
Court reduced the period to eighty (80) days of hospitalization,
along with the other treatment given to the animal. The wit-
ness who testified as to the treatment administered to the dog
is the medical coordinator for Animal Friends and a long-time
veterinary technician. It was not necessary for the
Commonwealth to produce the testimony of a veterinarian;
however, if the defense had chosen to provide testimony from
a veterinarian indicating that the treatment was inappropriate
or excessive, it could have done so.

For the foregoing reasons, the Court finds that the
Defendant is not entitled to an arrest of judgment, a new
trial, or a modification of the restitution portion of his sen-
tence; however, this matter must be remanded for re-sen-
tencing as to the length of the probationary period imposed
on the Defendant.

BY THE COURT:
/s/O’Toole, J.
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Anthony J. Pokora, Controller
of the City of Pittsburgh v.

Luke Ravenstahl, Mayor of the
City of Pittsburgh, Pittsburgh City

Council, The Act 47 Coordinator for the
City of Pittsburgh, Commonwealth of

Pennsylvania, Department of Community
and Economic Development, and the

Intergovernmental Cooperation Authority
for Cities of the Second Class

Scope of Court Review—Role of Act 47 Coordinator and

Intergovernmental Cooperation Authority (ICA)

1. The Controller for the City of Pittsburgh filed a
Complaint asking the Court to increase the appropriation
that was granted his office by the Defendants.

2. In 1992, this Court ruled on a similar case, when, at that
time, the City of Pittsburgh was not a financially distressed
municipality. At that time, no third party was available to
assure that the Controller’s Office could perform its mandat-
ed obligations as an independent monitor of the executive
and legislative branches of the City.

3. At this time, however, the City of Pittsburgh is finan-
cially distressed, and in 2004, the City of Pittsburgh adopted
the Municipalities Financial Recovery Act Plan and the
Legislature enacted the Intergovernmental Cooperation Act
(ICA) via “Act 11” and these organizations have named
Coordinators to act as third parties overseeing decisions
made by the Mayor and City Council.

4. In September, 2006, after the Mayor submitted a budg-
et, the Act 47 Coordinator and ICA Coordinator reviewed the
same and required the Mayor to resubmit a budget that
included a reduced appropriation to the Office of the
Controller. The resubmitted budget was adopted by City
Council, causing the basis for the present Complaint.

5. In the present case, (unlike in 1992) budgetary deci-
sions have been made by third parties (Act 47 Coordinator
and Intergovernmental Cooperation Authority) who have no
incentive to render the Controller’s Office inactive, and,
therefore, Court involvement is not necessary. The Act 47
Coordinator and ICA Coordinator can review budgets and
determine amount of funds available for Controller’s office.

(Daniel McIntyre)

David J. Armstrong for Plaintiff.
John Doherty and George R. Specter for Luke Ravenstahl.
Clifford Levine and Stuart C. Gaul for The Act 47
Coordinator for the City of Pittsburgh, Commonwealth of
Pennsylvania, Department of Community and Economic
Development.
Glen R. Mahone for Intergovernmental Cooperation
Authority for Cities of the Second Class.

No. GD 06-028944. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

MEMORANDUM AND DECISION/ORDER OF COURT
Wettick, Jr., J., May 30, 2007—The Controller of the City of

Pittsburgh has filed a complaint in mandamus and in equity
and for declaratory judgment seeking a court order com-
pelling the Mayor of the City of Pittsburgh, Pittsburgh City
Council, the Act 47 Coordinator for the City of Pittsburgh, the
Commonwealth of Pennsylvania, Department of Community
and Economic Development, and the Intergovernmental
Cooperation Authority for Cities of the Second Class to pro-

vide a sufficient appropriation for the Office of the Controller
for 2007 to permit it to perform its duties mandated by the
Home Rule Charter of the City of Pittsburgh.

The appropriation for the Office for 2007 is $2,210,000. As
I will discuss, in August 2006, the Controller informed City
officials that he would accept an appropriation, which they
proposed, for the year 2007 of $2,372,214.

A two-day nonjury trial was held in which I limited the issue
to whether I should compel defendants to increase the 2007
appropriation to $2,372,214 for the Office of the Controller.

In 1992, in Thomas E. Flaherty, Controller of the City of

Pittsburgh v. Sophie Masloff, Mayor of the City of Pittsburgh

and the Pittsburgh City Council, Nos. GD92-0074 and GD92-
1271, I considered claims raised by the Controller that the
1992 budget for the Controller’s Office was not sufficient to
permit the office to perform its mandated duties. I rejected
the argument of the Mayor and of City Council that the exec-
utive and legislative branches of government are solely
responsible for budgetary matters; a court has no business
interfering with the budgetary process. I stated that the
Home Rule Charter created an elected Controller to serve as
an independent monitor of the executive and legislative
branches. Consequently, the Home Rule Charter did not
envision that this Office would have no recourse if the budg-
etary decisions of the Mayor and City Council prevented it
from performing its mandated obligations as an independent
monitor of the executive and legislative branches.

In 1992, the City of Pittsburgh was not a financially dis-
tressed municipality. There was no body overseeing the
budgetary decisions made by the Mayor and City Council at
the time this court was requested to direct the executive and
legislative branches of the City of Pittsburgh to furnish addi-
tional funds to the Controller’s Office.

At this time, the City of Pittsburgh is distressed within
the meaning of the Municipalities Financial Recovery Act,
53 P.S. §§11701.101 et seq. (“Act 47”). On June 29, 2004, the
City of Pittsburgh adopted the Municipalities Financial
Recovery Act Plan for the City of Pittsburgh which was pro-
posed by the Act 47 Coordinator for the City of Pittsburgh.
Prior thereto, in February 2004 the Legislature had enacted
the Intergovernmental Cooperation Authority Act for Cities
of the Second Class, 53 P.S. §§28101 et seq. (“Act 11”) which
established the Intergovernmental Cooperation Authority
for Cities of the Second Class (“ICA”). Also, on September 7,
2004, the City of Pittsburgh and the ICA entered into an
Intergovernmental Cooperation Agreement, as contemplat-
ed by Act 11, effective March 7, 2005.

Pursuant to Act 11, the ICA approved the City of
Pittsburgh’s 2005 five-year financial plan, dated November 5,
2004 (the “2005 Plan”), which designated a budget for the
Office of the Controller for 2005 of $2,139,606. This appropria-
tion was included in the 2005 budget for the City of Pittsburgh.

The City of Pittsburgh’s proposed 2006 five-year financial
plan, dated September 22, 2005 (“the Proposed 2006 Plan”),
sets for the proposed appropriations for the Office of
Controller of the following amounts:

2006 $2,089,246.00
2007 2,139,956.00
2008 2,191,934.00
2009 2,245,216.00
2010 2,299,825.00

In litigation instituted at No. GD05-000660 (consolidated
with No. GD05-004739), the Controller sought additional
funds based on allegations that the 2005 appropriation ren-
dered the office incapable of performing its mandatory func-
tions under the Pittsburgh Home Rule Charter. The Mayor of
the City of Pittsburgh and Pittsburgh City Council (the origi-
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nal defendants) denied the allegations, asserting that the
Office of the Controller had sufficient resources to perform
its mandatory duties; these defendants also asserted that the
Controller’s claims were preempted by the provisions of Act
47 and Act 11. Subsequently, the Act 47 Coordinator, the
Department of Community and Economic Development, and
the ICA intervened. Through a November 7, 2005 consent
order, the Act 47 Coordinator, the ICA, and the City agreed to
amend the five-year financial plan to permit the Office of the
Controller to expend a sum not to exceed $2,564,606 for 2005
and to expend a sum not to exceed $2,300,000 for 2006. The
consent order provided that for years 2007 and later, the
Office of Controller shall adhere to and abide by the appro-
priation for that office designated by the then-current Act 47
Plan, if any, and the then-current five-year financial plan
approved by the ICA, if any. The consent order further pro-
vided that the Controller was permitted to challenge the
appropriation designated by the Act 47 Plan and the five-year
financial plan approved by the ICA for any year after 2006
with defendants to maintain all claims and defenses they may
have in the action and with the rate of expenditure of the
Office of the Controller, while the action is pending, not to
exceed the appropriation which the Controller is challenging.

In August 2006, City officials informed the Controller that
the appropriation for the Office of the Controller for the year
2007 in the Mayor’s proposed budget would be $2,372,214. The
Controller determined he would accept the appropriation and
would not contest it by filing a complaint in court. In September
2006, the Mayor presented a budget for year 2007 that included
an appropriation for the Office of City Controller in the amount
of $2,372,214. Subsequently, the Act 47 Coordinator and ICA
required the Mayor to resubmit a budget with a reduced appro-
priation of $2,212,901 for the Office of Controller. The resubmit-
ted budget was adopted by City Council.

I am denying plaintiff ’s request that I compel defendants
to furnish additional funds to the Controller’s Office. In
1992, I determined that a court should be involved because
there was no third party to determine what constituted suffi-
cient funds for the Controller’s Office. If the court had not
become involved, the governmental bodies whose activities
were to be overseen by the Controller’s Office, would have
absolute discretion with respect to the funding of the
Controller’s Office. In the present case, however, the budget-
ary decisions have been made by third parties who have no
incentive to render the Controller’s Office ineffective.

It is the responsibility of the ICA to negotiate intergov-
ernmental cooperation agreements with cities containing
such terms and conditions as will enable such cities to elim-
inate and avoid deficits and maintain sound budgetary prac-
tices. 53 P.S. §28203(b)(3). The ICA shall make recommenda-
tions concerning budgetary fiscal affairs including
consideration of appropriate staffing levels of city depart-
ments and corporate entities. 53 P.S. §28203(c)(4)(iii). The
ICA shall exercise powers of review concerning the budget-
ary and fiscal affairs of the assisted city consistent with this
Act and the city’s home rule charter. 53 P.S. §28203(c)(6).
The ICA is required to enter into and implement fully inter-
governmental cooperation agreements with cities as are
approved by the Board of the ICA, 53 P.S. §28203(d), and the
cities are authorized to enter into intergovernmental cooper-
ation agreements in which they delegate or transfer func-
tions, powers, or responsibilities to the ICA upon the adop-
tion of the governing body of the city of an ordinance
authorizing and approving the intergovernmental coopera-
tion agreement, 53 P.S. §28203(d)(1). The ICA must approve
any financial plan. 53 P.S. §28209.

Under Act 11, it is the responsibility of the ICA, through
the use of intergovernmental cooperation agreements, to

determine how to divide the reduced funds available for the
operation of the government of the City of Pittsburgh. In this
case, the reduction in the appropriation of which the
Controller complains was made by the ICA pursuant to 53 P.S.
§28209(h) and the Act 47 Coordinator. It would be inconsistent
with the purposes of this legislation for a court to entertain a
claim that the ICA and the Act 47 Coordinator have not suffi-
ciently addressed the needs of the Office of the Controller.

Furthermore, I find to be credible the testimony offered
by defendants that the 2007 appropriations for the Office of
the Controller are sufficient to permit the office to perform
its essential functions. In some instances, this will require a
narrowing of the scope of the oversight.

DECISION/ORDER OF COURT
On this 30th day of May, 2007, it is hereby ORDERED

that a decision is rendered in favor of defendants and plain-
tiffs claims are dismissed.

BY THE COURT:
/s/Wettick, A.J.

James C. Clifton, Charles and Lorrie Cranor,
husband and wife, and

Roy Simmons and Mary Lisa Meier,
husband and wife v. Allegheny County

and

Kenneth Pierce and Stephanie Beechaum v.
Allegheny County, Pennsylvania,

Daniel Onorato, its Chief Executive and
Deborah Bunn, its Chief Assessment Officer
County Assessment—Fluctuation of Values—

Constitutionality—Uniformity Clause

1. Plaintiffs in both cases filed complaints alleging that
Allegheny County’s assessment laws, which permit real
estate taxes to be levied on assessed values established by
the 2002 base year market value for an indefinite number of
years, are unconstitutional.

2. Under the base year system, market fluctuations between
2002 and 2007 are not considered. School taxes in Edgewood
and Braddock were calculated using 2002 market values, even
though between 2002 and 2005, (no figures are available after
2005) property values in Edgewood increased by 35.87% while
property values in Braddock declined by 16.09%.

3. Pennsylvania and Delaware are the only two states
without requirements that assessments be based on current
or relatively current actual values. Twenty two of the
remaining forty-eight states provide for annual assessments.

4. Counties that reassess rather than using a base year
system have greater equality in tax assessments. Allegheny
County’s current practice of using the base year without
requiring reassessments causes significant disparities in the
ratio of assessed values to fair market values.

5. The language in Pennsylvania’s Uniformity Clause as
adopted in 1874 has never been changed. Case law has con-
sistently construed the Uniformity Clause to require equali-
ty of taxation. Allegheny County’s current practice of using
a base year to assess property taxes violates provisions of
the Uniformity Clause and therefore is unconstitutional.

(Daniel McIntyre)
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Ira Weiss, M. Janet Burkardt, and Robert Max Junker for
Clifton, Cranors, Simmons, and Meiers.
Donald Driscoll and Kevin Quisenberry for Pierce and
Beechaum.
Michael H. Wojcik, George M. Janocsko, and John A. Mulroy

for Defendants in both cases.

No. GD 05-028638. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.
No. GD 05-028355. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

SUMMARY
Wettick, Jr., A.J., June 6, 2007—The issue addressed in

this Decision/Opinion is the constitutionality of
Pennsylvania’s assessment laws which permit real estate
taxes to be levied on assessed values established by the use of
a base year market value for an indefinite number of years.
Allegheny County, for example, uses 2002 as its base year.
This means that real estate taxes for 2007 are determined by
using the 2002 fair market value of taxpayers’ properties.

Under a base year system, market fluctuations between
2002 and 2007 are not considered. For example, the
Woodland Hills School District includes Edgewood and
Braddock. The 2007 school taxes paid by property owners in
Edgewood and Braddock were calculated using 2002 fair
market values even though between 2002 and 2005 property
values in Edgewood increased by 35.87% while property val-
ues in Braddock declined by 16.09%.1

The testimony establishes what would appear to be com-
mon knowledge. Property values change at different rates.
Furthermore, values of properties in high-value neighbor-
hoods appreciate at higher rates than property values in low-
value neighborhoods.

Pennsylvania’s property assessment laws do not require
counties to conduct reassessments and few counties regular-
ly do so. At least 34 of Pennsylvania’s 67 counties have not
conducted a comprehensive countywide reassessment with-
in the twenty-year period from 1985-2005.2

The constitutions of almost every state, including
Pennsylvania, have Uniformity Clauses. Language in
Pennsylvania’s Uniformity Clause, presently set forth in
Article VIII, Section 1, first appeared in the Pennsylvania
Constitution adopted in 1874 and has never been changed.
Case law from as early as 1909 to the present has consistent-
ly construed the Uniformity Clause to require equality of
taxation. It is clear from established case law that this
requirement of equality of taxation, as applied to property
taxes, is met only when, to the extent reasonably practicable,
the ratio of assessed value to actual value is the same for
every property.

Tax assessments would be completely uniform—this
being the theoretical goal of the Uniformity Clause that can
never be achieved–if each property were assessed at, for
example, 60% of fair market value (Example 1). Tax assess-
ments would be generally uniform if most properties were
assessed at between 55% and 65% of their fair market values.
Tax assessments would lack uniformity if the percentages of
assessed value to fair market value generally ranged from
30% to 90% in a county where the median assessment is 60%
of fair market value (Example 2).

Actual Assessed Assessed
Value Value Value

Example 1 Example 2

Property One $ 50,000 30,000 (60%) 45,000 (90%)
Property Two       $100,000 60,000 (60%) 60,000 (60%)
Property Three    $100,000 60,000 (60%) 30,000   (30%)

The coefficient of dispersement (COD) is a widely accepted
statistical indicator of inequality in tax assessments. A COD
of 15 means that approximately 50% of property owners are
neither underassessed nor overassessed by more than 15% of
fair market value. A COD of 40 means that approximately one
out of every four taxpayers is overassessed by at least 40%
and approximately one out of every four taxpayers is under-
assessed by at least 40%. In other words, in a county with a
COD of 40, one out of every four owners of property (those in
the most overassessed quartile) pay real estate taxes of more
than $2.33 for every $1.00 paid by the one in every four own-
ers of properties in the most underassessed quartile.3

As of 2005, eighteen counties in Pennsylvania, including
Philadelphia, had CODs of 40 or more. These eighteen coun-
ties had one thing in common: They had not conducted a
reassessment for more than twenty years.

In Philadelphia, for example, in 2005 an owner of a prop-
erty having a fair market value of $100,000 that was assessed
at the common level ratio paid property taxes of $2,364; an
owner of a property having a fair market value of $100,000
in the most overassessed quartile paid property taxes of at
least $3,310; and the owner of property having a fair market
value of $100,000 in the most underassessed quartile paid
property taxes of no more than $1,418.

Difference in Amount of Taxes Paid
Because of Incorrect Assessments

$100,000 Property

Most Overassessed Quartile      Most Underassessed Quartile
At Least $3,310                      No More Than $1,418

Using income tax terminology, one out of every four
Philadelphia property owners was in a tax bracket of at least
3.31% and one out of every four property owners was in a tax
bracket that did not exceed 1.42%.4

Counties that reassess do not have high CODs. Page 26 of
this Decision/Opinion lists twenty-two counties which con-
ducted countywide reassessments producing CODs below 20
as of the year of the reassessment. Also, expert testimony
that defendants did not challenge supports a finding that,
under recognized assessment standards that are readily
achievable, a county’s COD should not exceed 15.5

Assessment laws that allow the use of a base year assess-
ment without requiring reassessments violate the
Uniformity Clause because (1) base year assessments are
not intended to assess all properties at the same percentage
of assessed value to actual value, (2) base year assessments
inherently cause significant disparities in the ratio of
assessed value to fair market value, and (3) base year assess-
ments inevitably discriminate against owners of properties
in lower-value neighborhoods.

If the General Assembly permitted a method for calculat-
ing income for purposes of paying the annual state income
tax that resulted in 25% of the taxpayers paying an effective
rate of taxation that is more than twice the effective rate of
taxation of another 25% of the taxpayers, this legislation
would have no chance of surviving a challenge based on the
Uniformity Clause. The Pennsylvania Constitution intends
for real estate taxes to be judged by the same standards.

Pennsylvania and Delaware are the only states without
requirements that assessments be based on current or rela-
tively current actual values. The laws and regulations of 22
of the remaining 48 states provide for annual assessments.
Nine of these 22 states have specific requirements for peri-
odic field reviews.

The other 26 states provide for reassessments at intervals
of more than one year. With few exceptions, the period of
time is between two and five years.
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Pennsylvania and Delaware also differ from other states
because the other 48 states–unlike Pennsylvania and
Delaware–have state agencies that exercise supervisory
responsibility over the assessment programs of the different
counties. At page 53 is a description of the responsibilities
that these agencies may assume.

For these reasons, I am entering a court order declaring
that the provisions in Pennsylvania’s assessment laws which
allow a county to arrive at actual value by using a base year
market value violate the Uniformity Clause of the
Pennsylvania Constitution. Because my ruling involves a
statewide issue–the constitutionality of the use of a base year
method of assessment that every county in the
Commonwealth uses–and because Allegheny County’s
assessments are more uniform than the assessments of most
other counties, Allegheny County should not be governed by
reassessment standards that do not apply to Pennsylvania’s
other 66 counties. Thus, the interests of justice are served by
permitting Allegheny County to continue to assess property
in the same manner as all other counties while the anticipat-
ed appeal from my ruling is pending in the Pennsylvania
Supreme Court. Also, this will permit the General Assembly
to consider whether to enact assessment laws similar to
those of other states.

1 Figures are not available for the years after 2005.

2 The 2006 assessment information for the counties will not
be available until late June 2007. See, infra at 25 footnote 24.

3 In 2005, a majority of the counties in Pennsylvania had
CODs in excess of 30. In a county with a COD of 30, the prop-
erty owners in the most over-assessed quartile pay real
estate taxes of more than $1.85 for every dollar paid by the
property owners in the most underassessed quartile.

4 In 2005, Philadelphia also had a high Price-Related
Differential (PRD) of 1.18 which means that owners of less
expensive properties are more likely to be overassessed and
owners of more expensive properties are more likely to be
under-assessed.

5 A 2005 reassessment conducted by the Chief Assessment
Officer of Allegheny County, that was never certified because
of the County’s adoption of a 2002 base year system for 2006
and future years, met International Association of Assessing
Officers’ (IAAO) standards of a COD of 15 or less and a PRD
of between 0.98 and 1.03. See, infra at 29 footnote 28.

Sharon Sabo, Individually and as
Personal Representative of the

Estate of Helen P. Altieri, Deceased v.
V. Thomas Worrall III, M.D.;

Three Rivers Orthopedic Associates-UPMC;
UPMC St. Margaret; Siri M.B. Desilva, M.D.;

and Michael Trombley, M.D.
Judgment of Non Pros—Certificate of Merit—Equitable

Consideration

1. Where Plaintiff ’s counsel failed to file Certificate of
Merit in medical malpractice action within required time
period because he mistakenly believed it had been filed by
his paralegal, petition to open judgment of non pros is
denied.

2. Based on Womer v. Hilliker, the fact that counsel, hav-
ing obtained a certificate of merit, had fulfilled the underly-
ing purpose of Rule 1042.3 cannot be a basis for granting a
petition to open a judgment of non pros.

3. Equitable relief under Rule 3051 is not applicable
where the failure to comply with Rule 1042.3 is due to attor-
ney oversight.

(Sandra L. Kitman)

Ralston S. Jackson for Plaintiff.
John W. Jordan, IV for Defendants.

No. GD 06-005888. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
Wettick, Jr., J., June 11, 2007—Plaintiff ’s petition to open

judgment of non pros is the subject of this Opinion and Order
of Court.

Plaintiff filed a complaint on June 16, 2006, seeking dam-
ages arising out of alleged medical malpractice. No certifi-
cate of merit was filed as to any defendant. On August 17,
2006, defendants filed a praecipe for the entry of a judgment
of non pros pursuant to Pa. R.C.P. No. 1042.6.

Plaintiff filed a petition to open the judgment based on
averments that plaintiff ’s counsel received a report from Dr.
Gary J. Sprouse on February 27, 2006, stating that the care
rendered by defendants fell below the standard of care and
caused decedent’s injuries.1

The petition and the affidavit of plaintiff ’s counsel con-
tain averments that within several days after the complaint
was filed, certificates of merit were prepared and placed in
the attorney’s file. After counsel reviewed the certificates of
merit, he believed that they were filed with the
Prothonotary. He had assumed that they had been filed by
his paralegal until he received notice of the entry of the non

pros judgments.
At the time plaintiff filed her petition to open judgment of

non pros, it was my practice to open a judgment of non pros

entered for failure to file a certificate of merit if the attorney
for the petitioner could establish that he or she had obtained,
prior to the date upon which a judgment of non pros could be
entered for failure to file a certificate of merit, a written
statement from an appropriate licensed professional that
there exists a reasonable probability that the care, skill, or
knowledge exercised or exhibited in the treatment, practice,
or work that is the subject of the complaint, fell outside
acceptable professional standards and that such conduct was
a cause in bringing about the harm. This practice was con-
sistent with the opinion of the Superior Court in Harris v.

Neuburger, 877 A.2d 1275 (Pa.Super. 2005). In that case,
prior to filing a medical malpractice action, the attorney for
the plaintiff had delivered to the defendants’ counsel an
expert report which apparently complied with Pa. R.C.P. No.
1042.3(a)(1). The Court ruled that since the petitioner had
satisfied the purpose of Rule 1042.3, the petitioner should
not be barred from his day in court.2

Under my practice a plaintiff, who sought to have a judg-
ment of non pros opened on the ground that the underlying
purpose of the rule had been fulfilled, needed to establish
that he or she had obtained, prior to the expiration of the
sixty-day period, a report complying with the requirements
of Rule 1042.3(a)(1). This meant that the petitioner was
required to produce the written statement of the licensed
professional and the defendant could challenge the state-
ment on the ground that it would not support the filing of a
certificate of merit.3

In an October 17, 2006 opinion in Womer v. Hilliker, 908
A.2d 269 (Pa. 2006), the Pennsylvania Supreme Court
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addressed a fact situation almost identical to the fact situa-
tion in Harris v. Neuburger, supra. The Supreme Court ruled
that the trial court erred in opening a Rule 1042.6 judgment
of non pros because the petitioner had not complied with the
requirement that a certificate of merit be filed within sixty
days after the filing of the complaint.

In Womer, the Court rejected the argument that a judg-
ment of non pros may be opened where the purpose for the
rule had been satisfied. Consequently, my practice of open-
ing a judgment of non pros where the petitioner could show
that he or she had satisfied the purpose of Rule 1042.3 is
inconsistent with Womer.

In Womer the Supreme Court stated:

This does not mean, however, that a plaintiff
who, like Womer, fails to file a Rule 1042.3 COM
and against whom a Rule 1042.6 judgment of non

pros is entered, has no avenue by which to save his
action. Under Pa. R.C.P. No. 3051, which allows a
trial court to grant relief from a judgment of non

pros, such a plaintiff has the opportunity to demon-
strate that his failure to follow Pa. R.C.P. No. 1042.3
should be excused. In that the nature of an appeal
under Pa. R.C.P. No. 3051 is equitable, and is a mat-
ter of grace and not of right, Pa. R.C.P. No. 3051 is
then, yet another means by which Pa. R.C.P. No.
1042.3 is subject to equitable considerations. 908
A.2d at 279 (citation omitted).

Because of the above paragraph in Womer, that Rule 3051
allows a trial court to grant relief from a judgment of non

pros where the plaintiff can demonstrate that his or her fail-
ure to follow Pa. R.C.P. No. 1042.3 should be excused, I
issued a rule to show cause why the judgments of non pros

entered in these proceedings should not be opened. The
record that the parties developed in this case establishes that
attorney neglect is the reason for noncompliance with Rule
1042.3.

Plaintiff relies on the case law governing the entry of
default judgments which holds that oversight by counsel is a
reasonable explanation for a failure to file a responsive
pleading. See, e.g., Versak v. Washington, 519 A.2d 438
(Pa.Super. 1986). This case law is based on a standard of lib-
erality. The following discussion in Duckson v. Wee

Wheelers, Inc., 620 A.2d 1206, 1212 (Pa.Super. 1993), quoting
Moyer v. Americana Mobile Homes, Inc., 368 A.2d 802
(Pa.Super. 1976), is a description of the standards for open-
ing a default judgment:

“The purpose of the rules in authorizing the entry
of default judgments is to prevent a dilatory defen-
dant from impeding the plaintiff in establishing his
claim. The rules are not primarily intended to pro-
vide the plaintiff with a means of gaining a judg-
ment without the difficulties which arise from liti-
gation….” Moreover, default judgments are not
favored at law or in equity, and a standard of liber-
ality, not strictness, should be applied in deciding a
petition to open a default judgment, because equi-
table principles favor allowing parties to defend
causes on the merits.
(Citations omitted.)

Also see the dissenting opinion of Justice Baer in Womer

citing case law supporting his statement that “the courts of
this Commonwealth have historically been loathe to put a lit-
igant out of court on a potential meritorious claim for miss-
ing a filing deadline due to lawyer oversight.” 908 A.2d at
282 (dissenting opinion).

However, the opening of a judgment of non pros entered

pursuant to Rule 1042.6 is not judged by the same standard
of liberality. The issue in Womer was whether attorney over-
sight (counsel’s mistaken belief that he had fulfilled the
requirements of the rules by forwarding the actual expert
report to the defendants) constituted a reasonable excuse for
opening a judgment of non pros entered pursuant to Pa.
R.C.P. No. 1042.6. The majority rejected the argument that
Pa. R.C.P. No. 126’s standard of liberality applies to the rules
of civil procedure requiring the filing of a certificate of merit
where there was a “wholesale failure to take any of the
actions that one of our rules requires.” The dissenting opin-
ion of Justice Baer reached the opposite conclusion, that the
case law holding that an error of counsel which indicates an
oversight rather than a deliberate decision not to defend con-
stitutes sufficient justification to open a default judgment.
Id. at 282 (dissenting opinion).

Plaintiff contends that Womer should be limited to the sit-
uation in which a plaintiff ’s attorney had no intention of fil-
ing a certificate of merit. It should not apply where counsel
mistakenly failed to file a certificate of merit or a motion for
extending the time for filing a certificate of merit. What
plaintiff proposes would, in actuality, be adopting the dis-
senting opinion which recognized attorney oversight as an
excuse for opening a judgment of non pros entered pursuant
to Rule 1042.6.

The paragraph in Womer upon which plaintiff relies, that
a plaintiff may seek relief under Rule 3051, must be read in
the context of the entire majority opinion, including the hold-
ing of the case that “it would be manifestly unreasonable and
therefore, an abuse of discretion, for a trial court to conclude
that a plaintiff in Womer’s circumstances, making the same
arguments, presents a reasonable explanation or legitimate
excuse for his failure to file a COM.” Id. at 280 (citation omit-
ted) (footnote omitted). In almost all instances, attorney
oversight is the reason why certificates of merit and motions
to extend the time for filing certificates of merit are not
timely filed. The majority could not have intended for the
paragraph on which plaintiff relies to allow courts to open
judgments of non pros in virtually every case in which a cer-
tificate of merit or motion to extend the time for filing the
certificate of merit is not timely filed.

This paragraph in Womer, that Rule 3051 allows a trial
court to grant relief from a judgment of non pros where a
plaintiff can demonstrate that his or her failure to follow
Rule 1042.3 should be excused, would appear to be limited to
situations beyond the control of plaintiff ’s counsel. An exam-
ple of such a fact situation can be found in Almes v. Burket,

881 A.2d 861 (Pa.Super. 2005), where a written statement
from a licensed professional was mailed to plaintiff ’s coun-
sel on the 56th day after the filing of the complaint and, on
the same day prior to receipt of the statement, plaintiff ’s
counsel left town in response to news that his mother-in-law
was gravely ill. Otherwise, the paragraph in Womer upon
which plaintiff relies will operate in the same fashion as if
Rule 126 applies to petitions to open judgments of non pros

entered pursuant to Rule 1042.6.

For these reasons, I enter the following Order of Court:

ORDER OF COURT
On this 11th day of June, 2007, it is hereby ORDERED that

plaintiff’s petition to open judgment of non pros is denied.

BY THE COURT:
/s/Wettick, A.J.

1 The November 6, 2006 Deposition of Dr. Sprouse supports
this allegation.

2 I distinguished between the petitioner who has obtained a
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written statement from an appropriate licensed professional
within sixty days of the filing of the complaint and the peti-
tioner who has not obtained the written statement and has
failed to file a motion to extend the time for filing the certifi-
cate of merit pursuant to Rule 1042.3(d) prior to the entry of
the judgment. In the latter case, the purpose for the rule has
not been satisfied and the petitioner can almost never estab-
lish a reasonable explanation or legitimate excuse for the
inactivity because the petitioner did not mistakenly believe
that he or she had filed a certificate of merit and can seldom
offer a reasonable explanation as to why the petitioner did
not within the sixty-day period file a motion to extend the
time for filing the certificate of merit. Moore v. John A.

Luchsinger, P.C., 862 A.2d 631, 634 (Pa.Super. 2004).

3 I imposed this requirement because the excuse offered by
the plaintiffs counsel is that he or she was in a position to
file, prior to the entry of the judgment of non pros, a certifi-
cate of merit based on an appropriate written statement filed
by an appropriate licensed professional.

Ronald B. Livingston, Joann Livingston,
Russell M. Livingston, and

Shelby H. Livingston v.
Edward P. Wojnaroski, Sabrina C.

Wojnaroski, Richard L. Scheckells,
Debra L. Scheckells, Barry M. Schaitkin

and Sally E. Carty
Easement by Prescription—Cartway—Public Easement

1. Plaintiffs sought a prescriptive easement in favor of the
public over a portion of a cartway (“Cartway”) on land
owned by Defendant.

2. The Cartway was mostly, but not entirely, located on an
easement that already existed.

3. The court denied the prescriptive easement because
the 21-year period was not satisfied; use by the general pub-
lic was not shown; only sporadic, not regular, use was shown;
and a pile of gravel blocked vehicular traffic. Further,
Defendant erected a gate blocking vehicular traffic to the
Cartway.

(Lynn E. MacBeth)

W. Gregory Rhodes for Plaintiffs.
Andrea Geraghty for Wojnaroski Defendants.
Richard L. Scheckells, pro se.
Debra L. Scheckells, pro se.

Barry M. Schaitkin, pro se.

Sally E. Carty, pro se.

No. GD 02-7195. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Civil Division.

OPINION
Friedman, J., July 11, 2007—Plaintiffs’ appeal from the

Order dated June 25, 2007 entered in the captioned matter
denying their Motion for Post-Trial Relief. Plaintiffs’ new
counsel filed a timely Statement of Matters Complained of
on Appeal raising four issues, re-stated as follows:

1. The Court erred in failing to conclude that the
public has acquired an easement by prescription
over the portion of the Cartway that is on land
belonging to the Wojnaroskis and in failing to order
that the gate erected by the Wojnaroskis be

removed so that Plaintiffs and the general public
may drive cars through it.

2. The Court’s finding that the public has not used that
disputed portion is not supported by the evidence.

3. The Court erred in concluding that only the
Wojnaroskis and the owners of the adjacent
LaPlace/Scheckells parcel had a right to drive
motor vehicles on the disputed portion.

4. The Court “abused its discretion in finding that
the public has not continuously used the disputed
portion of West Chapel Ridge Road for 21 years or
more before 1999.”

The four issues raised by Plaintiffs boil down to one:
whether the Court’s conclusion that there was no public ease-
ment by prescription was supported by the credible evidence.

The Decision filed by the Court pursuant to Pa. R.C.P.
1038 contains the Court’s findings of fact and conclusions of
law. Those findings are amply supported by the evidence.

The dispute involved a Cartway that was mostly, but not
entirely, located within a 50-foot wide easement that existed
on two plans of lots laid out by Plaintiff Ronald Livingston
(“Ronald”), one in 1991 and the other in 1998. Ronald had
purchased the parcel where the two plans are located in 1981
from the estate of Thomas Jakovac. Jakovac had owned all
the land in question, which he broke into smaller parcels by
a plan of lots filed in 1954.

The credible evidence showed long-term regular use of
the disputed portion of the Cartway by motor vehicles was
limited to the portion that went from the Wojnaroskis’ lot and
the LaPlace/Scheckells’ lot to a public road known as Old
Mill Road and was used as a driveway to those lots only. The
remainder of the Cartway was used occasionally and inter-
mittently, mainly for foot traffic. The credible evidence
showed the Cartway as a whole was never used by the gen-
eral public for vehicular traffic on anything resembling a
regular basis nor for any period of time approaching the 21-
year requirement. The Cartway beyond the Wojnaroskis’ lot
was unused by any vehicular traffic for years because of a
pile of gravel which had blocked it.

The pile was there no later than 1983 and probably earli-
er. Plaintiffs’ evidence of “public” use goes back no earlier
than 1964 and involved use that year by one high school
teenager, the adult version of whom indicated that other high
school students sometimes used the Cartway occasionally to
go from West Chapel Ridge Road (“the Roadway”) to Old
Mill Road.

At most, Plaintiffs’ evidence, if believed, showed only
sporadic use by teenagers no earlier than 1964 and a block-
age of vehicular access no later than 1983. This is less than
the required 21-year prescriptive period as well as being
insufficient to prove use by the general public.

The credible evidence also showed that the pile of gravel
was probably removed some time between 1990 and 1992.
The credible evidence also showed that after it was removed,
families and guests of other landowners abutting the 50-foot
easement (shown on the 1991 and 1998 plans of lots) often
drove recklessly down the Cartway, including the portion that
is on the Wojnaroskis’ lot. Construction workers hired by
Plaintiff Russell Livingston (“Russell”) also overburdened
the Cartway during this period, causing excessively deep ruts
and littering the hillside on the far edge of the Cartway.

As a result of this conduct, in 1999 the Wojnaroskis erect-
ed a gate across the portion of the Cartway that was on their
lot. They locked the gate and gave Ronald a key. The gate
does not prevent pedestrian use of the Cartway; only vehic-
ular traffic beyond the Wojnaroskis’ lot was blocked. Ronald
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and Russell and their wives then brought this suit in an
effort to have the gate removed.

There is no basis for Plaintiffs’ appeal. The Court heard
the evidence and evaluated the credibility of the witnesses.
The evidence supports the Court’s conclusion that there had
been no significant or regular use of the Cartway to go from
West Chapel Road at the end of the public portion of that
Roadway to the public road known as Old Mill Road. The
limited evidence of any use by a few members of the public
showed such use was for a period less than 21 years. There
was no abuse of discretion and no erroneous conclusion of
law. Plaintiffs had the burden to prove a prescriptive ease-
ment in the general public to use the Cartway, especially the
portion that lies within the Wojnaroskis’ property line and
outside the 50-foot easement shown on the plans, and they
failed to meet that burden.

The appeal should be denied.

BY THE COURT:
/s/Friedman, J.

Dated: July 11, 2007

Premier Capital, Inc. v.
Franklin Town Realty, Inc.

Assignment of Mortgage—Motion to Amend Answer—

Admissibility of Evidence of Payments on Mortgage

1. A judge of coordinating jurisdiction can properly over-
ride an order of another judge only in exceptional circum-
stances such as an intervening change in the law, a substantial
change in the facts, or when the prior ruling was clearly erro-
neous and would create a manifest injustice if followed.

2. An admission in an answer cannot be amended to deny
a fact where reliable evidence exists to support the fact.

3. Where a contract of assignment of a mortgage provides
that the mortgage is subject to prior payments, it is proper to
admit evidence of prior payments. 18 U.S.C. §1823 does not
bar admission of payments on a mortgage where there is an
agreement acknowledging that credits made on the mort-
gage shall be credited to the account.

(Kenneth M. Argentieri)

J. Michael Baggett for Plaintiff.
William Claney Smith and Donald Bartlett Smith for
Defendants.

No. GD 95-19120. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

DECISION
Friedman, J., May 14, 2007—This Decision is filed pur-

suant to Pa. R.C.P. 1038. See also Pa. R.C.P. 227.1(c)(2).

INTRODUCTION
The captioned action in mortgage foreclosure presents

several interesting issues, well beyond the usual. The mort-
gage at issue (“the Mortgage”) relates to commercial real
estate, which Defendant was developing. It secured a line of
credit of $210,000, the full amount of which, undisputedly,
was not drawn down. The Mortgage further provided for the
release of lots from the mortgage lien as each was sold to a
third party, upon payment of a portion of the balance then
due. This, too, is undisputed.

The Mortgage was given by Defendant to First Federal
Savings and Loan Association (“First Federal”) on August 3,
1981. During the savings and loan crisis in the late 80’s and
early 90’s, First Federal, along with many other similar insti-

tutions, was placed in receivership under the Resolution
Trust Corporation (“the RTC”).1 The RTC then hired
Prentiss Properties Ltd. (“PPL”) to manage and dispose of
the assets the RTC had acquired. Pittsburgh National Bank
(“PNB”) now known as PNC Bank (and often referred to as
PNC during the trial) acquired all of First Federal’s assets
except its real estate loans. Those loans, including the one at
issue, were acquired by the RTC. Eventually the RTC was
laid to rest and the Federal Deposit Insurance Corporation
(“FDIC”) took over winding up of the RTC’s affairs.

As a result, the written evidence of ownership and pay-
ment includes documents from First Federal, the RTC, PPL,
and the FDIC.

In order to dispose of the assets it had acquired from
failed institutions across the country, the RTC bundled hun-
dreds of loans together in packages and auctioned them off
to entities such as Sixth R.M.A. Partners, LP (“Sixth RMA”),
the original Plaintiff herein. The instant Plaintiff, Premier
Capital, Inc. (“Premier”), claims to be Sixth RMA’s assignee.
The Mortgage was one of many which were purchased at
auction by Sixth RMA as of the effective date of August 25,
1993 (Plaintiff Exhibit 3). The original assignment to Sixth
RMA was lost, giving rise to two of the legal issues that must
be resolved, (1) whether Premier may rely for its claim here
on a replacement original assignment supplied in 2005 by
the FDIC (Plaintiff Exhibit 5), and (2) whether Defendant
may now be allowed to amend its answer so as to deny the
assignment which it had previously admitted, where a judge
of coordinate jurisdiction had already denied an identical
motion in 2005.

The face amount of the principal balance due on the
Mortgage was listed on an attachment to the Loan Sale
Agreement between the RTC and Sixth RMA (Plaintiff
Exhibit 3) as $41,457.00. This listed amount gives rise to
another legal issue to be resolved, whether the stated
amount is conclusive and irrebuttable, as Plaintiff contends,
or whether Defendant may introduce evidence of payments
made or liens released.

In order to present a complete record for any appeal and to
prevent the need for a remand to hear additional evidence
from one side or the other, the undersigned decided to admit
virtually all the evidence each side wished to present on the
various issues, subject to the continuing objections of the
other side, and subject also to motions to strike from each side
as presented in their closing arguments. Another reason for
this approach was that there was a possibility that the inter-
ests of justice might require the undersigned to override the
prior Order denying Defendant leave to amend its Answer.

ISSUES
There are two main issues, first, whether the assignment

to Sixth RMA by the RTC is valid and enforceable, and sec-
ond, whether the face amount indicated on the RTC’s auction
is conclusive proof of the amount owed.

Defendant contends that it owes Premier nothing because
Premier has no proof by admissible evidence that it is the
holder of a valid assignment of the Mortgage. Defendant
does not contest the assignment from Sixth RMA to Premier,
rather it contests the original assignment from the RTC to
Sixth RMA. Premier contends that Defendant has already
waived that issue by its Answer to Sixth RMA’s Complaint
and further contends that its evidence of the assignment,
were it needed, is admissible.

As to the amount due on the Mortgage, Plaintiff has
argued that, so long as the RTC acquired an asset, such as
the Mortgage, of any value, i.e., having any balance due
greater than zero, the starting balance of the Mortgage is as
shown in the books of the institution, First Federal, as of the
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date of the RTC takeover, and that balance may not be var-
ied at trial. This argument is said to be based on the well-
known case D’Oench, Duhme & Co. v. FDIC, 315 U.S. 447, 62
S.Ct. 676 (1947)2 and its codification at 18 U.S.C. §1823.

Defendant contends that §1823 does not bar evidence of
subsequent payments to the RTC or its agents, PPL.
Defendant also contends that it may show the correct bal-
ance it owed First Federal at the time of the takeover and
that D’Oench Duhme and §1823 were intended only to bar
evidence of side agreements intended to conceal the true
nature of the loan transaction, not straightforward transac-
tions such as the Mortgage here.

The positions of Premier and Defendant regarding pay-
ment evidence are set forth in Premier’s Amended Motion in
Limine and Defendant’s Answer thereto, in paragraphs 11-
16. Briefly summarized, Premier says it is a holder in due
course and “obtained the Note free from any defenses per-
sonal to Franklin Towne. Partial payment is one such
defense.” (Amended Motion in Limine, ¶12.) Premier also
asserts, in ¶13 of its Amended Motion in Limine, that “[a]ny
evidence sought to be introduced by Franklin Towne raising
the defense of payment on the mortgage to a party other than
the Plaintiff is irrelevant and should be precluded.” Premier
further asserts, in ¶14 of its Amended Motion in Limine, that
Defendant’s documentary evidence proffered “in support of
its defense of partial payment of the loan obligation [does
not] satisfy the four prong criteria enunciated in 12 U.S.C.
§1823(e)” and also violates the holding in D’Oench, Duhme.

Defendant’s position is that Premier is not a valid
assignee, but even assuming Premier is the valid assignee, it
did not acquire the mortgage loan free of all defenses.
Rather, says Defendant, the Replacement Assignment upon
which Premier relies (Plaintiff Exhibit 5) “specifically
excludes the assignment of the right to any payments [previ-
ously] made by [Defendant] and received by [the RTC] prior
to July 31, 1993.” Defendant then cites the following lan-
guage from Defendant Exhibit D, the Bill of Sale and
Assignment of Loans from the RTC to Sixth RMA:

Assignor hereby absolutely sells, transfers,
assigns, setsover, quitclaims and conveys to Sixth
RMA Partners, L.P.,

. . .

(b) all principal, interest or other proceeds of any
kind with respect to the Loans…but excluding any
payments, proceeds or other consideration
received by or on behalf of Assignor on or before
July 31, 1993 with respect to the Loans, regardless
of whether timely paid or applied.

Defendant also cites the following language from the Loan
Sale Agreement which “explicitly disclaims and warns
against reliance on the ‘Approximate Current Balance’”

It is possible that this figure may not reflect cred-
its for repossessed and sold collateral and/or pay-
ments made by or on behalf of any Obligor prior to
the Cut-off Date…Buyer understands, acknowl-
edges and agrees to purchase any of such Loans
which may be sold by Great American with full dis-
closure of the matters stated herein.

Plaintiff Exhibit 3, §1.2.

DISCUSSION
The Court concludes that Defendant is bound by its

admission in the pleadings that Premier holds a valid assign-
ment of Defendant’s obligations under the Mortgage.
However, the Court also concludes that neither Premier nor
Sixth RMA acquired the Mortgage at issue, or its related

Note, “free of all defenses.” The Court further concludes that
D’Oench, Duhme and §1823(e) apply only to the FDIC’s right
to rely on the books of the failed bank for the validity of a
note without regard to any side agreements that may have
been made excusing payment by the nominal maker. The
mortgagor, Defendant, may present proof of payment,
whether to First Federal or to the RTC and its successors in
interest. Defendant may also present proof that the mort-
gage lien had been released as to some of the lots that were
part of the mortgaged property. Plaintiff ’s oral Motions to
Strike that testimony must be denied.

1. The interests of justice do not require the trial court to
overrule the prior order of a judge of coordinate jurisdic-
tion which denied Defendant leave to amend its answer to
the complaint filed in this matter. Premier has been admit-
ted to be the owner of the Mortgage.

The sole reason the Court required Premier to prove the
assignment upon which it relied was that Defendant had
raised serious questions as to its validity based on informa-
tion it had received years after filing its original answer.
Defendant had originally admitted that Sixth RMA was the
assignee of its mortgage loan from First Federal. The
Honorable Eugene B. Strassburger, III denied Defendant’s
Motion to Amend Answer on January 29, 2007. It is rare for
judges of coordinate jurisdiction to overrule each other and
it is proper only “in exceptional circumstances such as
where there has been an intervening change in the control-
ling law, a substantial change in the facts or evidence giving
rise to the dispute in the matter, or where the prior holding
was clearly erroneous and would create a manifest injustice
if followed.” Commonwealth v. Starr, 541 Pa. 564, 575-76, 664
A.2d 1326, 1332 (1995). See also In re De Facto

Condemnation and Taking of Lands of WBF Associates, L.P.,

588 Pa. 242, 903 A.2d 1192 (2006), and Commonwealth v.

Chmiel, 585 Pa. 547, 889 A.2d 501 (2005).
After hearing all the evidence, the Court concludes that it

is highly likely that Sixth RMA was indeed assigned the
Mortgage by the RTC and furthermore concludes that the
Replacement Assignment is a reliable duplicate of the origi-
nal that was no longer with the file when Premier acquired
the Mortgage. Therefore, Judge Strassburger’s Order did
not create a manifest injustice and Defendant’s admission of
Premier’s ownership remains in the pleadings.

We therefore do not need to reach the other questions
raised by Defendant, whether the Plaintiff ’s evidence of the
original assignment to Sixth RMA violates the Best Evidence
Rule, the Lost Instrument Rule, or was improperly created
by the FDIC using not its own records but merely relying on
copies sent to it by Premier.3

2. Defendant is permitted to rebut the book value by pre-
senting evidence of payment and releases.

Premier contends that the starting point for the calcula-
tion of its claim against Defendant is the amount of
$41,457.00 listed in Schedule C to the Loan Sale Agreement
between the RTC and Sixth RMA. Premier relies on a line of
cases beginning with D’Oench Duhme which held that a side
agreement reflecting that the maker of the note had done so
solely for accommodation purposes and would not have to
make payment on it was not enforceable as a defense to a
demand by the FDIC for payment.4

Premier contends that §1823(e) also bars evidence of pay-
ments by Defendant because the four-prong test of §1823(e)
has not been met. The Court finds this contention, too, to be
without merit. Section 1823(e) is fully quoted below:

§1823. Corporation monies

. . .
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(e) Agreements against interests of Corporation

(1) In general

No agreement which tends to diminish or defeat
the interest of the Corporation in any asset
acquired by it under this section or section 1821
of this title, either as security for a loan or by
purchase or as receiver of any insured deposito-
ry institution, shall be valid against the
Corporation unless such agreement -

(A) is in writing,

(B) was executed by the depository institution
and any person claiming an adverse interest
thereunder, including the obligor, contempora-
neously with the acquisition of the asset by the
depository institution,

(C) was approved by the board of directors of
the depository institution or its loan committee,
which approval shall be reflected in the minutes
of said board or committee, and

(D) has been, continuously, from the time of its
execution, an official record of the depository
institution.

(2) Exemptions from contemporaneous execution
requirement

An agreement to provide for the lawful collateral-
ization of—

(A) deposits of, or other credit extension by, a
Federal, State, or local government entity, or of
any depositor referred to in section 1821(a)(2)
of this title, including an agreement to provide
collateral in lieu of a surety bond;

(B) bankruptcy estate funds pursuant to sec-
tion 345(b)(2) of Title 11;

(C) extensions of credit, including any over-
draft, from a Federal reserve bank or Federal
home loan bank; or

(D) one or more qualified financial contracts,
as defined in section 1821(e)(8)(D) of this title,

shall not be deemed invalid pursuant to para-
graph (1)(B) solely because such agreement
was not executed contemporaneously with the
acquisition of the collateral or because of
pledges, delivery, or substitution of the collater-
al made in accordance with such agreement.

The Mortgage at issue and the related note (upon which
no claim is made in this action in rem) were

(A) In writing

(B) Executed as part of the loan transaction

(C) Presumptively approved (which presumption
has not been rebutted or even disputed)

(D) Continuously an official record of First Federal

Section 1823(e) does not create a bar to Defendant’s proof of
payments. Furthermore, there is ample evidence that Sixth
RMA (and Premier) took the loans subject to reduction as a
result of uncredited payments made to the RTC or First
Federal.

3. The principal balance due on the Mortgage as of the date
of the assignment to Premier was zero.

There is credible evidence that the loan principal balance
was $33,232.10 as of January 22, 1991. There is also credible
evidence that a payment of $23,155.86 was applied to that
balance on June 6, 1991, leaving a new principal balance of
$10,076.24. There is also an entry reflecting a credit or pay-
ment of $10,076.24 on August 1, 1991, leaving a balance of
zero. The witnesses Thomas Webb and Jason Conn supplied
much of that evidence and the Court found them very credi-
ble. The amount of $10,076.24 is also the correct amount for
a handwritten notation on Defendant Exhibit C referring to
a remaining principal balance of $8,076.24 as of June or July
1991, after a payment on June 5, 1991 of $25,000 was applied
to the prior balance due of $33,232.10. That latter amount
was shown by the credible evidence to have been an arith-
metic error. The notation on Defendant Exhibit C should
have said $10,076.24. Mr. Conn indicated on cross that the
zero balance shown on August 1, 1991 on Defendant Exhibit
FF as the result of a credit of $10,076.24 could also have been
indicative only that the loan was sold. However, there is no
evidence of any transaction involving a sale or transfer of
that loan to any other entity. Plaintiff had the burden of
adducing evidence to support what is otherwise mere con-
jecture. The date of the auction by which Sixth RMA
acquired the loan was August 5, 1993. The credible evidence
shows that the principal balance on the loan at issue had
been fully paid to the RTC as of the date Sixth RMA acquired
it from the RTC.

Defendant owes the Plaintiff nothing, and the Court finds
in its favor.

Pursuant to the Rules of Court cited above, this Decision
constitutes the verdict of this Court; there will be no sepa-
rate verdict slip filed.

BY THE COURT:
/s/Friedman, J.

Dated: May 14, 2007

1 The Court’s notes of the trial indicate that the RTC took
over First Federal between late December 1990 and mid-
January 1991.

2 D’Oench, Duhme is usually pronounced “dench doom,”
with “doom” being particularly apt for those of us who need
to review or discuss it, however infrequently.

3 As to the last alternative, Defendant based its contention on
a copy of an e-mail provided to Defendant by the FDIC in
response to Defendant’s Freedom of Information Act
inquiry. The e-mail was authored by the same employee who
later notarized the certification of the Replacement
Assignment.

The e-mail described an inability, at least initially, on the
part of the author to find a reference to the Mortgage in the
FDIC records; the e-mail also mentioned a possible loan in a
very different company, Reliant in a totally different amount.
Defendant admitted it had never been contacted by any enti-
ty with such a name.

The Court finds Defendant’s contention that the FDIC, in
effect, falsified the Replacement Assignment unsupported
by sufficient evidence. To put it more clearly, the Court does
not credit that contention at all.

4 D’Oench Duhme is a surprisingly interesting case which
includes a majority opinion by Chief Justice Douglas and
concurring opinions by Justice Frankfurter and Justice
Jackson, which focus more on choice of law and the exis-
tence of federal common law. It merits rereading beyond the
issues in this case.
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C A P S U L E  S U M M A R I E S

In Re: N.I.R., a minor
Termination of Parental Rights—No Adoptive Home

1. Child had been in the custody of Children, Youth and
Family Services (CYF) for more than a year.

2. Child has cleft palate, diagnosed with Autism, Mental
Retardation, Opposition Defiant Disorder, Pervasive
Development Disorder, and Attention Deficit Hyperactivity
Disorder.

3. Mother had withdrawn child from school without
enrolling in another school.

4. Once enrolled, minor was removed from the school
again for attacking school personnel.

5. Mother refused mental health services for the child
and refused to assist in managing child’s behavior.

6. Child found running through streets and throwing her-
self on ground.

7. Child placed at Western Psychiatric Institute and Clinic
and afterwards placed in an appropriate Mental Retardation
Facility.

8. Mother failed to appear for numerous hearings includ-
ing the Termination of Parental Rights hearing.

9. No father was named on child’s birth certificate.

10. Testimony presented at the TPR hearing noted moth-
er did not follow through with court-ordered mental health
evaluation, did not cooperate with CYF by attending meet-
ings, did not participate in a parenting program, refused to
sign for medical treatment needed by child, did not assist in
ensuring child’s attendance at school, did not seek mental
health treatment for child, and interfered with others
attempting to treat child.

11. The court found that CYF had met its burden of proof
by clear and convincing evidence under 23 Pa.C.S.A.
§2511(a)(2)(5)(8) and that termination was warranted to
meet the needs of the child under 23 Pa.C.S.A. §2511(b),
despite the fact that no pre-adoptive home or long term fos-
ter care home had been identified.

(Sharon M. Profeta)

Raymond N. Sanchas for Mother.
Karen Koskoff for minor.
Alexandra Grukos for OCYFS-Legal Unit-Adoption.
No. CYF 186 of 2006. In the Court of Common Pleas of
Allegheny County. Pennsylvania, Family Section, Orphans’
Court Division.
Mulligan, J., February 2, 2007.
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Travelers Service Company, Inc.,
Otto W. Beck, Leslie C. Marino and

Douglas T. Millar, t/a MBM Rentals v.
Simpson & McCrady, LLC

and William Simpson
Summary Judgment—Oral Contract to Provide Insurance—

Statute of Limitations—Insurance Consultation Services

Exemption Act

1. Plaintiffs brought action seeking damages for insur-
ance agency’s alleged failure to provide requested flood
insurance.

2. Plaintiffs sustained flood damage in Hurricane Ivan in 2004.

3. Plaintiffs had a duty to be diligent in protecting their
own interests beginning in or about February 2001 when
they allegedly asked Defendants to obtain flood coverage.
When Plaintiffs received their policies, the statute of limita-
tions began to run as a matter of law. The action was com-
menced in 2005; therefore, both the two- and four-year limi-
tations periods expired.

4. Since the action is time-barred, the court did not need
to reach Plaintiffs’ other theories of recovery, but it is likely
that Defendants would have been entitled to the benefits of
the Insurance Consultation Services Exemption Act.

(Lynn E. MacBeth)

Jeff Owen for Plaintiffs.
David B. McLane for Defendants.

No. GD 05-13531. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

MEMORANDUM IN SUPPORT OF ORDER
Friedman, J., July 11, 2007—Defendants have filed a

Motion for Summary Judgment as to all counts of the
Complaint filed in the captioned action. For the reasons set
forth below, the Court concludes the Motion must be granted.

The gist of Plaintiffs’ Complaint is that they reasonably
relied on Defendants to obtain flood insurance for them and
that Defendants, either negligently or fraudulently, failed to
do so. As a result, Plaintiffs claim to have suffered harm
when Hurricane Ivan caused flooding in the Fall of 2004 and
they were uninsured for that risk.

The action was commenced on June 10, 2005 by filing a
praecipe for Writ of Summons. Defendant Simpson &
McCrady, LLC (“the LLC”) is an insurance agency. The indi-
vidual Defendant William H. Simpson works at the agency.
Defendant LLC was a broker for Plaintiff Travelers Service
Company, Inc. (“Travelers Service”). Mr. Beck, who could
act for either or both businesses, Travelers Service and
MBM Rentals (“MBM”), claimed to have asked Defendants
to obtain flood coverage no later than March 14, 2004 for the
real estate known herein as the Carnegie Building. The cov-
erage was required by the mortgage lender who was financ-
ing the purchase of the Carnegie Building by Plaintiff MBM.
While this is denied by Defendants, they and the Court
assume for purposes of the instant motion that that allega-
tion is true. Per Plaintiffs’ request, Defendants added MBM
and the Carnegie Building to the existing policy covering
Travelers Service Company. Plaintiffs admit they knew that
the existing policy had no flood coverage. Plaintiffs also
admit that the same policy was renewed each year including
2004 when the flood occurred. Defendants’ Motion for
Summary Judgment as to Counts I and III is based on 42

Pa.C.S.A. §5524(7) (a two-year statute of limitations) and as
to Count II is based on 42 Pa.C.S.A. §5525 (a four year statute
of limitations).

In the alternative, Defendants assert that Counts I and III
are barred by the gist of the action doctrine and also by the
economic loss doctrine; that there is no conduct alleged to
suggest intentional acts by Defendants, so punitive damages
are not warranted; and that Travelers Service lacks standing
as it cannot ever meet its burden of proof with regard to
showing harm.

The undisputed facts, taken in the light most favorable to
Plaintiffs, show that by February 6, 2001, Plaintiffs had been
sent Defendants’ letter advising them that MBM and the
Carnegie Building had been added to the existing policy
(Exhibits C, D and E to Motion). Plaintiffs also knew they
had received nothing to indicate they had flood coverage.
The communications from Defendants in response to Mr.
Beck’s alleged request were silent as to any flood coverage
having been added. In 2002 and 2003 Plaintiffs also knew
that the only policy being renewed was the revised one
adding MBM and the building to the existing policy for 2001.
Again, that existing policy did not provide flood coverage.

It is well settled that Plaintiffs had a duty to be diligent in
protecting their own interests. If we accept as true their con-
tention that they orally asked Defendants to obtain flood cov-
erage, then their duty to protect themselves began on or
about February 6, 2001 when they received Exhibits C, D
and E to Defendants’ Motion. This is a matter of law, not a
question of reasonableness for a jury. The statute of limita-
tions for Counts I and III began in early February 2001 and
expired two years later. As noted earlier, this action was not
commenced until June 2005, more than two years after the
statute of limitations for torts expired. Defendants’ Motion
must be granted as to Counts I and III.

In Count II, based on the same facts described above,
Plaintiffs assert that there was an oral contract with
Defendants to obtain flood insurance for Plaintiffs no later
than March 14, 2001. The addition of MBM and the Carnegie
Building to Travelers Services’ existing policy was undisput-
edly the performance tendered by Defendants, assuming for
the sake of argument that such an oral contract was in fact
made. Therefore, the same date of commencement of the
limitations period applies for this count, February 6, 2001.
The latest date would be March 14, 2001, the date Plaintiffs
specified as being the latest date for flood insurance to be in
effect. The instant action was commenced in June 2005,
more than four years after either date. This count, too, is
time-barred.

We therefore do not need to reach the issue of whether
the Insurance Consultation Services Exemption Act applies,
although there is nothing in the evidence adduced by
Plaintiffs in response to Defendants’ instant Motion that sug-
gests Defendants are not entitled in the benefit of that Act.

We also need not comment on the other alternative
grounds asserted by Defendants, the gist of the action doc-
trine and the economic loss doctrine.

Lastly, there is no need to examine in depth the alterna-
tive basis for Defendants’ Motion against Travelers Service
only – that it admittedly never requested flood coverage for
itself. This is moot as the applicable statutes of limitation bar
all the claims of both Plaintiffs. We also note that the claim
for punitive damages, although also moot, is not supported
by any allegation.

Defendants’ Motion must be granted. See Order filed
herewith.

BY THE COURT:
/s/Friedman, J.

Dated: July 11, 2007
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ORDER OF COURT
AND NOW, to-wit, this 11th day of July 2007, after consid-

eration of Defendants’ Motion for Summary Judgment and
the briefs and arguments of counsel, the Motion is GRANT-
ED and judgment is hereby entered in favor of Defendants.
The Prothonotary is directed to mark the docket accordingly.

BY THE COURT:
/s/Friedman, J.

JEM Products Company, Inc. v.
Protean Construction Products, Inc. v.

Phoenix Glazing, Inc.
Attorneys Fees—Prompt Pay Act

1. Under the Prompt Pay Act, 62 Pa.C.S.A. §3935, reason-
able attorneys’ fees may be awarded when a contractor or
subcontractor acts in bad faith in withholding a payment in
connection with a public project.

2. Where attorneys’ fees are recoverable under the
Prompt Pay Act, the attorneys’ fees include reasonable fees
relating to a motion for reconsideration in the trial court and
to an appeal in the Superior Court.

(Kenneth M. Argentieri)

Roy Leonard for Plaintiff and Additional Counterclaim
Defendant.
Richard Kalson for Defendant and Counterclaim Plaintiff.

No. GD 00-17983. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
Horgos, J., May 30, 2007—Before the Court is the request

for additional attorneys’ fees filed on behalf of Protean
Construction Products, Inc. (Protean), the Defendant and
Counterclaim Plaintiff in the above-captioned case. A brief
review of the procedural history is necessary in order to
understand the within request and this Court’s Order.

JEM Products Company, Inc. (JEM) was the Plaintiff in a
breach of contract action against Defendant, Protean, alleg-
ing that Protean had breached its contract with JEM to pro-
vide aluminum panels and other materials for a construction
project at Hopewell Senior High School in Allegheny County,
Pennsylvania. Protean filed a counterclaim against JEM
claiming that JEM had breached the contract by failing to
pay Protean the money owed under the terms of the contract.
Protean also sought to recover counsel fees under the
Pennsylvania Prompt Pay Act. Protean joined Phoenix
Glazing, Inc. (Phoenix) as an Additional Defendant under
the theory of successor liability. JEM was no longer a func-
tioning entity and Phoenix, a newly formed corporation, had
the same controlling principal, the same business structure
and purpose, the same employees, the same pay scale and
the same location and telephone number as JEM.

Following a non-jury trial, the Court issued Findings of
Fact, Conclusions of Law and a Non-Jury Verdict against
JEM and Phoenix and in favor of Protean. The Court found
that Protean had not breached its contract with JEM and
that JEM had breached the contract by failing to pay
Protean. The Court further determined that Phoenix is liable
for JEM’s debt to Protean under the doctrine of successor
liability. The Non-Jury Verdict in favor of Protean was in the
amount of $166,382.06 and included attorneys’ fees and costs

in the amount of $50,359.42 which were incurred by Protean
in recovering the payment due from JEM and Phoenix. The
Court awarded attorneys’ fees to Protean pursuant to the
Pennsylvania Prompt Pay Act, 62 Pa.C.S.A. 3935.

JEM and Phoenix filed a Motion for Reconsideration
which was denied by the Court on December 13, 2004.
Phoenix then filed a timely Appeal to the Pennsylvania
Superior Court. An Appeal Bond was filed on January 12,
2005 by Phoenix in the amount of $199,658.50.

In its appeal, Phoenix did not challenge the award of
attorneys’ fees or the amount of attorneys’ fees assessed by
the Court. The appeal was limited to the issue of whether the
trial court abused its discretion when it failed to file an
Opinion despite filing Findings of Fact and Conclusions of
Law and whether the trial court properly held that Phoenix
was liable to Protean as JEM’s successor. In a Memorandum
Opinion and Order dated June 2, 2006, the Pennsylvania
Superior Court affirmed the trial court’s finding that
Phoenix is liable to Protean as JEM’s successor. On July 18,
2006, Phoenix issued a payment to Protean in the amount of
$194,396.35.

The amount tendered by Phoenix did not reflect nine
additional days of interest in the amount of $348.04 owed as
a result of the belated payment. Protean also claimed that
the amount tendered failed to include the additional attor-
neys’ fees that Protean incurred as a result of the Motion for
Reconsideration and the Appeal to the Pennsylvania
Superior Court filed by Phoenix. Protean filed a Writ of
Execution on July 24, 2006 although the payment of
$194,396.35 had been tendered by Phoenix on July 18, 2006.
By Order of Court dated August 25, 2006, the Honorable
Timothy P. O’Reilly stayed the execution and the Writ of
Execution was set aside as to all property of Phoenix
Glazing, Inc. pending an amicable determination of the
funds due or a hearing before this Court. Argument on
Protean’s request for additional attorneys’ fees took place on
September 28, 2006.

The primary issue now before the Court is whether
Protean is entitled to the attorneys’ fees incurred as a result
of the Motion for Reconsideration and appellate proceeding
initiated by Phoenix after the original judgment of
$166,382.06 was entered on February 11, 2005.

The Prompt Pay Act, 62 Pa.C.S.A. 3935 provides:

Section 3935. Penalty and attorney fees

(a) Penalty.—If arbitration or a claim with the
Board of Claims or a court of competent jurisdic-
tion is commenced to recover payment due under
this subchapter and it is determined that the gov-
ernment agency, contractor or subcontractor has
failed to comply with the payment terms of this
subchapter, the arbitrator, the Board of Claims or
the court may award, in addition to all other dam-
ages due, a penalty equal to 1% per month of the
amount that was withheld in bad faith. An amount
shall be deemed to have been withheld in bad faith
to the extent that the withholding was arbitrary or
vexatious. An amount shall not be deemed to have
been withheld in bad faith to the extent it was with-
held pursuant to section 3934 (relating to withhold-
ing of payment for good faith claims).

(b) Attorney fees.—Notwithstanding any agree-
ment to the contrary, the prevailing party in any
proceeding to recover any payment under this sub-
chapter may be awarded a reasonable attorney fee
in an amount to be determined by the Board of
Claims, court or arbitrator, together with expenses,
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if it is determined that the government agency, con-
tractor or subcontractor acted in bad faith. An
amount shall be deemed to have been withheld in
bad faith to the extent that the withholding was
arbitrary or vexatious.

Here, in its Findings of Fact and Conclusions of Law, this
Court determined:

16. Under 62 Pa.C.S.A., Section 3935, a penalty and
reasonable attorneys’ fees may be awarded when a
contractor or subcontractor has acted in bad faith
in withholding payment; JEM and Phoenix have
acted in bad faith in withholding payment from
Protean.

17. The attorneys’ fees may be awarded in an
amount to be determined by the Court and are
based on reasonable legal fees incurred in recover-
ing payment due. 62 Pa.C.S.A., Section 3955(b).

18. The Court finds that the portion of Protean’s
legal fees and costs incurred in recovering pay-
ment due to Protean, and excluding defense of
JEM’s action against Protean, are approximately
$50,359.42, which amount is fair and reasonable.
See: Defendant’s Exhibits 127 and 128.

(Findings of Fact and Conclusions of Law, July 9, 2004).
These Findings of Fact and Conclusions of Law were not
challenged on appeal.

Protean and Phoenix have not relied on any Pennsylvania
appellate case law to argue their respective positions regard-
ing whether the Prompt Pay Act was intended to include
appellate fees and costs. Nor has either party endeavored to
look to the legislative history of the Act or to compare it with
other statutes that might be similar in effect or purpose in
support of its position.

The Court is mindful that when it interprets a statute, it
must not pursue statutory construction where the intent of
the legislature is clear from the plain meaning of the statute.
1 Pa.C.S.A. 1921(b); Ramich v. Worker’s Comp. App. Bd.

(Schatz Electric, Inc.), 564 Pa. 656, 770 A.2d 318, 322 (2001).
When the words of a statute are free from all ambiguity, the
letter of the law must not be abandoned under the pretext of
pursuing its spirit. Id., 770 A.2d at 322.

The statute provides that in any proceeding to recover
any payment under the Prompt Pay Act, the prevailing party
may be awarded a reasonable attorney’s fee and reasonable
expenses if it is determined that the contractor acted in bad
faith. 62 Pa.C.S.A. 3935(b). The Pennsylvania Superior Court
has recently stated:

The clear intent of the Prompt Pay Act is to level
the playing field between contractors and subcon-
tractors when they are working on public projects.
As such, the Prompt Pay Act requires contractors
on public projects to honor their contractual obliga-
tions and pay subcontractors for all items satisfac-
torily completed.

Pietrini Corp. v. Agate Const. Co., Inc., 901 A.2d 1050, 1055
(Pa.Super. 2006).

Here, the Court found that Protean had satisfactorily
completed the terms of the contract and that Phoenix acted
in bad faith in withholding payment. Those findings were not
challenged or disturbed on appeal. The appellate counsel
fees were incurred as a part of the proceeding by Protean to
recover the payment due from Phoenix.

The attorneys’ fees and costs must be reasonable. 62
Pa.C.S.A. 3935(b). Protean has requested fees and costs in
the amount of $45,793.18. Exhibits with detailed time entries

and itemized costs were submitted at the argument on
Protean’s request for attorneys’ fees on September 28, 2006.
The Court will subtract the fees and costs incurred in
Protean’s efforts to enforce the judgment after Phoenix had
tendered payment of the amount of the original judgment
entered on February 11, 2005. The Court will also not award
any additional interest on the amount of the original judg-
ment after Phoenix tendered payment of $194,396.35 on July
18, 2006. Additional counsel fees and costs will be awarded
to Protean in the amount of $41,824.68.

Because there remains an outstanding financial obliga-
tion to Protean arising from the appellate proceeding filed
by Phoenix, the Motion to Void Appeal Bond filed by Phoenix
will be denied at this time.

BY THE COURT:
/s/Horgos, J.

ORDER OF COURT
AND NOW, this 30th day of May, 2007, after argument on

Protean Construction Products, Inc.’s request for payment of
additional attorneys’ fees in the above-captioned matter,
legal memoranda and exhibits filed by the parties, it is
ORDERED, ADJUDGED and DECREED that Protean
Construction Products, Inc. is awarded counsel fees and
costs in the amount of $41,824.68 against Phoenix Glazing,
Inc. No additional interest will be added to the amount of
$194,396.35 which was tendered by Phoenix Glazing, Inc. on
July 18, 2006.

BY THE COURT:
/s/Horgos, J.

Matthew Krushinski Craig v.
Amateur Softball Association of America

and John Doe
Negligence—“No-duty Rule”

1. The Pennsylvania “no-duty rule” applies to places of
amusement, including sports facilities, and provides that
operators of such establishments are not insurers of their
patrons’ safety. The rule applies to risks that are common,
frequent and expected during sporting events and activities
connected with sporting events.

2. “No-duty rule” bars plaintiff ’s claim because being
struck by a softball is an inherent risk of participating in a
softball game and a risk which plaintiff voluntarily and
knowingly assumed.

(Joan Shoemaker)

Edward J. Kress for Plaintiff.
Thomas Birris for Defendant.

No. GD 04-9778. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Civil Division.

OPINION
Scanlon, Jr., J., June 27, 2007—Appellant, Matthew

Krushinski Craig (hereinafter “Craig”), appeals this Court’s
Order dated December 28, 2006, granting the Motion for
Summary Judgment of Amateur Softball Association of
America (hereinafter “ASA”), and dismissing his complaint
with prejudice.

For the reasons set forth hereinbelow, the appeal of Craig
should be dismissed.

Background
On May 12, 2004, Craig instituted this action by the filing
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of a Praecipe for a Writ of Summons against ASA and John
Doe. In a complaint filed pro se on August 2, 2004, he alleged
that he sustained injuries and damages as a result of being
struck by a softball thrown by John Doe while playing in a
slow-pitch softball game on May 12, 2002.

In his Amended Complaint filed by counsel on December
28, 2004, Craig alleged that the league in which his team
played was governed by the ASA, which sanctioned its games
and prescribed the rules. At the time of the incident Craig
was playing for the Pennsylvania State Police Team. After
hitting a ground ball between first and second base, Craig
was struck in the head by the ball as it was thrown by John
Doe in an attempt to put him out at first base. Craig was not
wearing a helmet at the time of injury. He alleged in his com-
plaint that the ASA had a duty to him to require or recom-
mend that players wear helmets. Further, he alleged in his
complaint that the ASA had a duty to warn of the dangers of
brain injury that could be sustained as a result of being
struck in the head with a softball. A count for a breach of con-
tract against ASA was also included, alleging it was a health
insurer and was therefore responsible for his medical bills.

ASA filed an Answer to the Plaintiff ’s Amended
Complaint denying that it was responsible for the conduct of
league-level games, denying negligence and that it was an
insurer responsible for his medical bills.

The basis for the Motion for Summary Judgment was that
ASA owed “no duty” to Craig under Pennsylvania law. We
agreed and granted the motion. The Motion for
Reconsideration was likewise denied on January 10, 2007.
From that Order follows this appeal.

Discussion
In his 1925(b) Statement, Appellant states the following:

1. The Trial Court committed an error of law in ruling
that ASA had no duty to Craig.

2. The Trial Court committed an error of law in ruling
that ASA did not deviate from the established custom, there-
by making this matter to be decided before a jury.

3. The Trial Court committed an error in refusing to allow
the Plaintiff to conduct more discovery, as there are genuine
issues of material fact in regard to a necessary element of a
cause of action.

Pursuant to Pa. R.C.P. 1035.2(1), Summary Judgment is
appropriate whenever there is no genuine issue of any mate-
rial fact as to a necessary element of the cause of action or
defense which could be established by additional discovery
or expert reports. It is the responsibility of the trial court to
determine whether a genuine issue of material fact exists.
Weiss v. Keystone Mack Sales, 456 A.2d 1009 (1983).

The ultimate question here is one of duty. The seminal
case involving the Pennsylvania “no-duty rule” is Jones v.

Three Rivers Management Corporation, 483 Pa. 75, 394 A.2d
546 (1978). There, the Pennsylvania Supreme Court recog-
nized that there are general principles which apply to cases
involving places of amusement, including sports facilities.
After reviewing various cases from Pennsylvania and other
jurisdictions, the Court enunciated the “no-duty rule.” Id. at
549-550. The Court held that operators of such establish-
ments are not insurers of their patrons’ safety and that the
rule applies to risks that are common, frequent and expect-
ed during sporting events and activities connected with
sporting events. Id. at 550.

The “no-duty rule” has been applied in a number of fac-
tual situations analogous to the instant action. In what we
believe is a controlling case, see Bowser v. Hershey Baseball

Association, 357 Pa.Super. 435, 516 A.2d 61 (1986). There,
the plaintiff and four other members of the Hershey
Baseball Association were conducting batting practice for a

team of teenager players. While standing by the players’
bench keeping track of the players as they each took a turn
at practice, Appellant was struck in the eye by a batted ball.
In affirming the trial court’s sustaining of preliminary objec-
tions to his complaint, the Court held that the plaintiff had
voluntarily exposed himself to a risk inherent in baseball. As
in Jones, it was held that persons conducting such activities
have no duty to warn or protect participants against risks
that are common, frequent, expected and inherent in the
activity itself.

In a very similar case to the instant matter decided by the
Court of Common Pleas of Washington County, Oliver v.

Chartiers-Houston Athletic Association, 28 Pa.D&C 4th 484
(Washington County 1995), a minor plaintiff sustained injury
after being struck in the head by a softball. Plaintiff was a
member of a softball team and though dressed in her uni-
form, she was not going to play that day. Members of her
team were engaged in warm-ups prior to the game. While
standing and talking to some of her teammates away from
the playing field, but near the batting cages, one of the play-
ers engaged in a warm-up, retrieved a softball and threw it
to a teammate near where the minor plaintiff was standing.
The ball struck the minor plaintiff in the right temple, caus-
ing her to sustain serious injuries. In granting the Athletic
Association’s Motion for Judgment on the Pleadings, the
Court held that plaintiff assumed the risk of her injury as a
matter of law. The Court applied the assumption of risk
analysis as part of the duty analysis. In following Jones, the
trial judge opined that participants in such sporting events
voluntarily expose themselves to risks inherent in such
events and that the persons conducting the activity have no
duty to warn or protect participants against risks that are
common, frequent, expected and inherent in the activity. The
Court held that whether a spectator or participant, the minor
plaintiff was in the zone of danger and must assume the com-
mon, frequent and expected inherent risks in the sport of
softball to include being struck by a batted ball or an errant
ball thrown by another participant. Id. at 488.

The Pennsylvania “no-duty rule” operates to bar Craig’s
claim, as it goes without saying that being struck by a soft-
ball is an inherent risk of participating in a softball game,
regardless of whether the softball is thrown or batted. Craig
was no stranger to playing softball and baseball, nor from
being a spectator. He played baseball and softball since he
was a child, playing organized baseball until he was in high
school; he has attended professional baseball games, and
while in high school, was a mascot for a semi-professional
baseball team; and he was a member of the State Police soft-
ball team since 1997. (Plaintiff ’s deposition pp. 20-24.)
Further, he admitted to having seen players hit with base-
balls and softballs during games (Plaintiff ’s deposition p.
24). In fact, the Plaintiff himself was struck by batted balls
in both baseball and softball games prior to the date of this
incident (Plaintiff ’s deposition p. 31).

To the extent that an assumption of the risk analysis is
appropriate in a given case, it shall be applied by the Court
as part of the duty analysis, not as part of the case to be
determined by the jury. Under this approach, the Court may
determine that no duty exists only if reasonable minds could
not disagree that the Plaintiff deliberately, with awareness of
the specific risks inherent in the activity, nonetheless
engaged in the activity that produced the injury. In this situ-
ation, the Court should determine that the Defendant, as a
matter of law, owed no duty of care. Howell v. Clyde, 533 Pa.
151, 620 A.2d 1107 (1993).

Craig argued in his brief and at oral argument that the
“no-duty rule” is not without exception. Craig cites Jones for
support that an organizer of a sporting event or an operator



september 14 ,  2007 page 237Supplement to The Lawyers Journal

of a place of amusement must exercise reasonable care.
Jones v. Three Rivers Management Corporation, 394 A.2d
546 (1978). Further, those engaged in sporting events must
adhere to the general usage as a test of negligence with
respect to the methods and appliances employed in a busi-
ness. Schentzel v. Philadelphia National League Club, 173
Pa.Super. 179, 96 A.2d 181 (1953). Because Craig alleges that
the injuries he sustained were not a common, frequent and
expected risk in softball, he contends that the negligence of
the association would be a question for a jury to resolve. His
argument is spurious. We find further definition of inherent
risks in Loughran v. The Phillies and Marlon Byrd, 888 A.2d
872 (Pa.Super. 2005). There, the Court held that the “no-duty
rule” applies to bar a plaintiff ’s claims for injuries suffered
when struck by a ball thrown intentionally into the stands by
Byrd to celebrate the final out of the game and a
Philadelphia victory. The Court concluded that such an act
was inherent risk of the game as it had become a customary,
though not sanctioned, part of the game.

Craig also complains that there should have been a league
or association requirement to wear helmets in slow-pitch
softball. He references a provision in Article 103 of a code
the ASA promulgated to govern participation of member
teams. This section states that one of its objectives is to pro-
vide amateur softball with proper safeguards in accordance
with the spirit of true sportsmanship. Further, as part of this
code, ASA issued official softball rules requiring the wearing
of helmets for members who are playing adult fastpitch,

modified pitch and all junior Olympic offensive players. ASA
made no such rule for players of the adult slow pitch softball
games such as Craig was participating in at the time of his
injury. This exclusion is based on common sense. What is
missing in Craig’s argument is there is no requirement not to
wear a helmet. In fact, ASA rules allow even defensive play-
ers to wear approved helmets while on the field. Craig could
have chosen to wear a helmet. He was not a novice to this
sport and voluntarily chose not to wear one, despite knowing
full well the inherent risks in playing the game.

Appellant next complains that the Trial Court committed
an error of law in ruling that ASA did not deviate from the
established custom thereby making this matter one to be
decided before a jury. Craig is alleging that the custom of
wearing a helmet can be introduced into evidence regarding
the duty of care and therefore the issue should be decided by
a jury. We disagree. As discussed above, there is no duty.
There is no requirement that slow-pitch softball players wear
helmets, but players are afforded the option to do so. Again,
whether a spectator or participant, the common, frequent and
expected risks of softball include being struck by a ball.

The final issue is whether this Court committed an error
of law in refusing to allow Craig to conduct more discovery,
as there were genuine issues of material fact in regard to a
necessary element of a cause of action. Under our Rules of
Court, the non-movant must come forward with evidence
showing the existence of the facts essential to the cause of
action. The complaint in this case was filed on August 2,
2004. The Motion for Summary Judgment was filed by ASA
on September 29, 2006. Craig had more than enough time to
engage in discovery. Other than what was attached to the
response to the Motion for Summary Judgment, no addition-
al discovery was submitted by Craig. Very simply, this case
is about a question of duty which should be decided as a mat-
ter of law. ASA had no duty to protect Craig from the injuries
he sustained.

For all the foregoing reasons, our Order granting
Summary Judgment in favor of ASA should be AFFIRMED.

Filed: June 27, 2007

In Re: Pleasant Hills Post, Inc.
Non-Profit Corporation—Bylaws—Removal from Board of

Directors

When a non-profit corporation’s bylaws do not define
proper cause for removal, a director can be removed for
cause as specified in the PA Non-Profit Corporation Law, 15
Pa.C.S. 5726(b), such as a prior felony conviction.

(Joan Shoemaker)

John M. Silvestri for Petitioner.
Timothy J. Codelka for Respondents.

No. 7022 of 2004. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Orphans’ Court Division.

MEMORANDUM OPINION AND ORDER
Mazur, J., June 27, 2007—This case was initially filed in

the Civil Division of the Court of Common Pleas of Allegheny
County and later was transferred to Orphans’ Court by con-
sent of the parties. The court has been requested to rule on
the motion for summary judgment brought by respondents,
Pleasant Hills Post, Inc., et al. The pleadings are closed, and
discovery has ended.

Pleasant Hills Post is a non-profit corporation serving as
Home Association for American Legion Post No. 712. The
petitioner in this matter is Michael A. Hartman, a former
member of the Board of Directors of Pleasant Hills Post. By
unanimous vote at a special meeting on October 4, 2004, the
Board of Directors removed Mr. Hartman. A few weeks after
he was removed from the board, Mr. Hartman’s attorney
filed a complaint setting forth three counts against Pleasant
Hills Post, its board, and four of the board’s directors, both
as individuals and in their capacities as officers and direc-
tors of the post.

Count I of petitioner’s complaint seeks injunctive relief to
reinstate him to the Board of Directors; Count II alleges that
the directors have engaged in various acts of improper
behavior while conducting the business of the corporation;
and Count III seeks indemnification for Mr. Hartman’s legal
expenses related to this action.

“Summary judgment is appropriate only when, after
examining the record in a light most favorable to the non-
moving party, there is no genuine issue of material fact and
the moving party is entitled to judgment as a matter of law.”
Green Valley Dry Cleaners, Inc. v. Westmoreland County

Industrial Development Corp., 832 A.2d 1143, 1150, n. 5
(Pa.Cmwlth. 2003), appeal denied, 578 Pa. 696, 851 A.2d 143
(2004). Following this standard, the court will grant respon-
dents’ Motion for Summary Judgment as to all counts.

The injunctive relief sought by petitioner in Count I, rein-
statement to the Board of Directors, is unavailable, both
because the petitioner’s term of office has ended and because
the court affirms the propriety of the Board’s procedure in
removing him from office. Accordingly, summary judgment
is granted to respondents for Count I as a matter of law.

Part of Count II avers that petitioner was improperly
removed from office in violation of provisions of the bylaws.
The following guideline is helpful in reviewing bylaws:
“When construing corporate…bylaws, this Court must use
the same rules applicable to the interpretation of statutes,
contracts and other written instruments…. (Citation omit-
ted.) If the bylaw is unambiguous, then it is to be construed
as it is written and the language is given the force and effect
required since the Court does not need to interpret it or look
to the parties’ intent.” Still v. Regulus Group, LLC, 2002 WL
1060013, at *2, Lexis 9333, at *5 (E.D. Pa. May 29, 2002),
affirmed, 123 Fed.Appx. 56 (2005). (Hereafter all references
to the “bylaws” and provisions therein refer to “Bylaws–As
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Approved At Annual Meeting–February 10, 2000–Including
Approved Bylaw Changes–Reprinted July 4, 2002,” a copy of
which is Exhibit P in respondents’ brief in support of motion
for summary judgment. All references to exhibits shall be to
the exhibits to respondents’ brief in support of motion for
summary judgment.)

Article V (Directors and Director’s Meetings), Section 5,
of the bylaws gives the board of directors the authority to
remove one or more of its members and provides the proce-
dure for doing so. It does not, however, indicate circum-
stances under which a director may be removed or whether
cause is required for removal. Mr. Hartman did not attend
the meeting when the removal vote took place. His atten-
dance was not mandatory under the bylaws, but they do state
that the director, if present, “shall have an opportunity to be
heard.” There is no dispute that Mr. Hartman was removed
by a unanimous vote of the directors at a special meeting
held October 4, 2004.

The Motion for Summary Judgment also cites the portion
of the bylaws providing that the board, subject to regulations
made by the regular voting members, “may exercise all such
powers and do all such acts and things as are usually per-
formed by the Boards of Directors of non-profit
Corporations.” Article VI (Powers of Directors), Section 1.
The court agrees that this language gives the directors pow-
ers to act in accordance with the Pennsylvania non-profit
corporation statutes found at 15 Pa.C.S., et seq., at least to
the extent that the statutes are not inconsistent with corpo-
rate articles, bylaws, and regulations. The relevant law con-
cerning removal of a director by a board of directors is found
at Pa.C.S. §5726(b).

(b) By the board.—Unless otherwise provided
in a bylaw adopted by the members, the board of
directors may declare vacant the office of a direc-
tor if he is declared of unsound mind by an order of
court or is convicted of felony, or for any other
proper cause which the bylaws may specify, or if,
within 60 days, or such other time as the bylaws
may specify, after notice of his selection, he does
not accept such office either in writing or by
attending a meeting of the board of directors, and
fulfill such other requirements of qualification as
the bylaws may specify.

Lutz v. Tanglwood Lakes Community Ass’n., 866 A.2d
471,475 (Pa.Cmwlth. 2005), is cited by respondents for the
proposition that a director can be removed for “being
declared of unsound mind…, convicted of a felony, or for any
other proper cause…,” as specified in 15 Pa.C.S. §5726(b),
where the corporation’s bylaws do not define what consti-
tutes proper cause. Under §5726(b), the board was justified
in removing Mr. Hartman because of a prior felony convic-
tion, which he expressly admitted in the pleadings. Cause for
removal is not addressed by Pleasant Hills Post’s bylaws.

The facts surrounding Mr. Hartman’s removal from the
board are distinguishable from the facts in Lutz. The court in
Lutz was required to apply corporate bylaws that had no pro-
visions for removal of directors; the only possible way a
director could be removed by the board was pursuant to the
powers granted by statute. Lutz, fn. 7 at 547. Article V, Section
5 of Pleasant Hills Post’s bylaws is consistent with 15 Pa.C.S.
§5726(b), whose application is permitted under Article VI,
Section 1 of the bylaws. The text of the bylaws is clear and
concise and deals with the process of removal without the
need for interpretation or clarification. The court finds that
Mr. Hartman’s removal by the board of directors of Pleasant
Hills Post followed all relevant bylaw provisions and that it
was proper under facts undisputed by either side.

Petitioner’s Count II also alleges financial improprieties
in accounting for what are known as Trust Fund I and Trust
Fund II, the restricted accounts. Petitioner’s pleadings con-
tain no facts in support of his claims of inappropriate finan-
cial management and oversight or which disprove the infor-
mation supplied by respondents; he has indicated only that he
does not believe in the accuracy and veracity of the financial
reports and accountings or the affidavit of the post’s invest-
ment advisor (Exhibit N) upholding the respondents’ con-
duct. Mr. Hartman also has not alleged facts from which this
court could conclude that any breaches of fiduciary responsi-
bility took place. Exhibits J through O support the contention
that none of the reporting discrepancies complained of were
due to mismanagement and that the decline in value of the
restricted accounts was due to stock market fluctuations.

Mr. Hartman agrees that as a director he approved the
financial reports of which he now complains. How can he now
demand that other Board members be removed for approving
those same reports while he should be reinstated? The court
finds as a matter of law that, contrary to the petitioner’s alle-
gations, the respondents were not “hiding and keeping secret
the transactions in which they have engaged with respect to
the funding, investment and use of the restricted accounts”
and that no genuine issue of fact exists regarding the conduct
of the respondents as to those accounts.

In Count II, Mr. Hartman also charges that respondents
have engaged in “falsification and participating in falsifica-
tion” of the board’s minutes of the May 2004 meeting. He has
not, however, proffered any information which would refute
Exhibits U through X, the copies of the minutes which, when
read together, contradict petitioner’s position. Similarly, the
petitioner has offered nothing which would challenge
Exhibit Y, the report of the November 29, 2004 trial board
findings dismissing with prejudice the same falsification
charges petitioner pressed against Robert Lype, the prepar-
er of the minutes. Mr. Lype testified to the trial board that his
error was unintentional. The existence of the error was
noted in the July 2004 meeting, and revised May minutes
were approved at the next month’s meeting. Before filing the
instant action, Mr. Hartman knew that the trial board con-
cluded that a scrivener’s error was made in erroneously
using the word “contract” for the word “proposal.”

Count III of Mr. Hartman’s complaint requests indemni-
fication for attorney fees and costs resulting from the pres-
ent action which he characterizes as a defense to the action
of the Board of Directors of Pleasant Hills Post in removing
him as a member. Nothing of record suggests that petitioner
brought this lawsuit in good faith. The averments of falsifi-
cation and financial mismanagement in “hiding and keeping
secret the transactions in which they have engaged with
respect to the funding, investment and use of the restricted
funds account” (Paragraph No. 22a. of the Complaint) are
charges of fraudulent conduct; yet in Paragraph No. 84 of his
“Reply to New Matter” petitioner indicates that he “has
never accused anyone of fraud.” The allegations are com-
posed of mere speculation. Pleasant Hills Post has expended
significant funds in defending against a complaint which has
proven to be without merit, and the court will not award fees
and costs to petitioner under any section of Pennsylvania’s
Non-Profit Corporation Law.

After examining the record in a light most favorable to Mr.
Hartman, there is no genuine issue of material fact, and sum-
mary judgment will be granted to respondents on all counts.

AND NOW, THEREFORE, this 26th day of June, 2007, it
is hereby ORDERED that all counts of Michael A. Hartman’s
complaint are dismissed with prejudice, and respondents’
Motion for Summary Judgment is granted.

Mazur, J.
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Commonwealth of Pennsylvania v.
Paul Burns

Robbery—Aggravated Assault—Offensive Weapons

1. Evidence was sufficient to convict defendant of rob-
bery and aggravated assault when the defendant caused the
victim to suffer substantial scalp lacerations requiring
sutures, numerous bruises and other injuries while in the
course of attempting a theft.

2. A solid metal bar or pipe qualifies as an “offensive
weapon” because it serves no common lawful purpose and
was used for the infliction of serious bodily injury.

(Joan Shoemaker)

Steven M. Stadtmiller for the Commonwealth.
David Obara for Defendant.

No. CC 200513133. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Mariani, J., June 11, 2007—This is a direct appeal where-

in the defendant, Paul Burns, appeals from the judgment of
sentence of August 7, 2006. After a non-jury trial, this Court
found the defendant guilty of robbery, in violation of 18
Pa.C.S.A. §3701(a)(1)(i) or (ii), aggravated assault, in viola-
tion of 18 Pa.C.S.A. §2702(a)(2), the use or possession of an
offensive weapon, in violation of 18 Pa.C.S.A. §908 and reck-
lessly endangering another person, in violation of 18
Pa.C.S.A. §2705. Thereafter, this Court sentenced the defen-
dant to a period of imprisonment of not less than 3 years nor
more than 6 years on the robbery conviction and a sentence
of not less than 3 years nor more than 6 years on the aggra-
vated assault conviction, to run concurrent to the robbery
conviction. No further penalty was imposed at the remaining
counts. A timely Notice of Appeal was filed. The defendant
filed a Concise Statement of Matters Complained Of On
Appeal alleging that the evidence adduced at trial was insuf-
ficient as a matter of law to convict the defendant of robbery,
graded as a felony of the third degree, aggravated assault, or
possession of an offensive weapon. The record in this case
supports the verdict of this Court and the judgment of sen-
tence should be affirmed.

The evidence presented at trial disclosed that the follow-
ing events transpired:

On March 20, 2005, Joanne Delo was working at J&K
Amoco as a cashier when the defendant entered the Amoco
gas station and purported to purchase a pack of cigarettes.
As Ms. Delo opened the cash register to finalize the sale of
the cigarettes, she noticed the defendant’s arm “come
around” and a heavy, solid metal dark colored bar or pipe
being held in the customer’s hand strike her in the right side
of her head. Ms. Delo fell to the floor and temporarily
blacked out. After regaining her senses, Ms. Delo observed
the defendant’s hands reaching over into the cash register
drawer trying to pull the whole drawer out of the cash regis-
ter. To prevent the theft of money from the cash register, she
attempted to force the drawer closed. The defendant then
punched Ms. Delo in the head and she once again fell to the
floor. She attempted once more to stop the defendant from
taking cash by kicking the cash register drawer shut. The
defendant then grabbed Ms. Delo, dragged her over the
counter and dropped her onto the floor. The defendant then
fled the store. Ms. Delo clearly identified the defendant as
her attacker. The defendant provided a post-arrest confes-
sion to the police as well as provided testimony during trial
admitting to attacking Ms. Delo. Additionally, a surveillance
videotape captured the assault. As a result of the injuries

sustained during the incident, Ms. Delo was “life-flighted” to
a nearby hospital. She suffered substantial scalp lacerations
requiring sutures as well as numerous bruises and other
injuries. This evidence was sufficient to sustain the convic-
tions he now challenges.

When considering a challenge to the sufficiency of the
evidence, the appellate court must determine whether the
evidence at trial, and all reasonable inferences derived
therefrom, when viewed in a light most favorable to the
Commonwealth, establish all of the elements of the offense
of conviction beyond a reasonable doubt. Commonwealth v.

May, 584 Pa. 640, 647, 887 A.2d 750, 753 (2005). A trial
court’s credibility determinations must be given great defer-
ence. See Commonwealth v. O’Bryon, 820 A.2d 1287, 1290
(Pa.Super. 2003).

Germane to this case, robbery is defined in 18
Pa.C.S.A. §3701:

(a) Offense defined.—

(1) A person is guilty of robbery if, in the course of
committing a theft, he:

(i) inflicts serious bodily injury upon another;

(ii) threatens another with or intentionally puts
him in fear of immediate serious bodily injury;

(2) An act shall be deemed ‘in the course of com-
mitting a theft’ if it occurs in an attempt to commit
theft or in flight after the attempt or commission.

(b) Grading.—Robbery under subsection (a)(1)(iv)
is a felony of the second degree; robbery under
subsection (a)(1)(v) is a felony of the third degree;
otherwise, it is a felony of the first degree.

“Serious bodily injury” is defined in the Crimes Code as
“[b]odily injury which creates a substantial risk of death or
which causes serious, permanent disfigurement, or protract-
ed loss or impairment of the function of any bodily member
or organ.” 18 Pa.C.S.A. §2301.

The facts adduced at trial demonstrate that the defen-
dant, while attempting to commit a theft, intentionally
placed Joanne Delo in fear of immediate serious bodily
injury. As set forth above, the victim, Joanne Delo, clearly
testified that the defendant attempted to steal money from
the cash register at the Amoco establishment. The surveil-
lance videotape confirmed this fact. During the course of the
attempted theft, Ms. Delo was violently assaulted by the
defendant who struck her in the side of her head with a solid
metal bar or pipe. This assault caused the victim to “black
out.” After knocking the victim to the floor, the defendant
continued to assault the victim and punched her in the head.
As a result of the assault, the victim was “life-flighted” to an
area hospital where she received sutures in her head. A five
to six inch scar remains on the victim’s head from the
assault. As described by the victim, the scar feels like a
“ledge” in her head. This evidence was sufficient to convict
the defendant of robbery, a felony of the first degree as the
evidence amply demonstrated that the defendant, while in
the course of committing a theft, intentionally inflicted seri-
ous bodily injury upon Ms. Delo and, additionally, intention-
ally put her in fear of immediate serious bodily injury. This
conviction should be affirmed.

The defendant next complains that the evidence was
insufficient to convict him of 18 Pa.C.S.A. §2702(a)(1). As it
applies to this case, that provision states:

(a) Offense defined.—A person is guilty of aggra-
vated assault if he:
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(1) attempts to cause serious bodily injury to anoth-
er, or causes such injury intentionally, knowingly or
recklessly under circumstances manifesting
extreme indifference to the value of human life;

Aggravated assault does not require proof that serious
bodily injury was inflicted but only that an attempt was
made to cause such injury. Commonwealth v. Rosado, 684
A.2d 605, 608 (Pa.Super. 1996). The determination as to
whether a defendant intended to inflict serious bodily injury
must be made on a case-by-case basis. Commonwealth v.

Dailey, 828 A.2d 356 (Pa.Super. 2003). The circumstances
surrounding the attack are probative of intent.
Commonwealth v. Caterino, 678 A.2d 389 (Pa.Super. 1996).
In determining whether intent was proven from such cir-
cumstances, it is appropriate to consider that “the accused
intended the natural and probable consequences of his
actions to result therefrom.” Rosado, 684 A.2d at 608.
Depending on the circumstances, “even a single punch may
be sufficient.” Dailey, 828 A.2d at 360. As set forth above, the
facts surrounding the assault demonstrate that the defen-
dant violently attacked the victim in the head with a solid
metal pipe. The victim blacked out. The defendant then
punched the victim in the head. The victim suffered perma-
nent scarring. This evidence was sufficient to convict the
defendant on the aggravated assault charge.

The defendant lastly challenges his conviction for
Prohibited Offense Weapons, in violation of 18 Pa.C.S.A. §908,
on the basis that “the dumbbell bar used in the incident of
March 20, 2005” was not an “offensive weapon.” Pursuant to
18 Pa.C.S.A. §908(c), offensive weapons are defined as follows:

“Offensive weapons.” Any bomb, grenade, machine
gun, sawed-off shotgun with a barrel less than 18
inches, firearm specially made or specially adapted
for concealment or silent discharge, any blackjack,
sandbag, metal knuckles, dagger, knife, razor or
cutting instrument, the blade of which is exposed in
an automatic way by switch, push-button, spring
mechanism, or otherwise, any stun gun, stun baton,
taser or other electronic or electric weapon or other
implement for the infliction of serious bodily injury
which serves no common lawful purpose.

In interpreting section 908 the Superior Court has stated that:

It is useful to distinguish between those weapons
which are offensive in themselves, meaning that the
universal experience within our society has been
that these weapons are used only in furtherance of
crime, and those that can be used offensively, in the
hands of one inclined to do so, but also have recog-
nized uses of a socially acceptable nature.

Commonwealth v. Jackson, 336 Pa.Super. 609, 486 A.2d 431 (1984.)
The victim testified at trial that she was struck with a

solid metal object. Although the defendant purportedly
admitted that he used a dumbbell to commit the assault,
which would not meet the definition of an offensive weapon,
the victim did not endorse this description. The victim
described the weapon as a heavy, solid, metal dark colored
bar or pipe. This Court, being in the position to judge the
credibility of the victim, found the victim credible. This
Court believes that a solid metal bar or pipe qualifies as an
implement that has no common lawful purpose. Therefore,
the metal bar or pipe is an offensive weapon and the evi-
dence was sufficient to convict.

Accordingly, the judgment in this case should be affirmed.

BY THE COURT:
/s/Mariani, J.

Commonwealth of Pennsylvania v.
James Nicholas Freeman

Proof of Age of Defendant—Prosecutorial Misconduct—

Trial Attire—Sufficiency of Evidence—Corruption of Minors

1. Defendant was convicted of Corruption of Minors. One
of the elements of that crime is that Defendant must be over
the age of eighteen. When element of crime requires defen-
dant to be over eighteen, Commonwealth need not adduce
specific proof of Defendant’s age to sustain conviction. The
Jury can observe Defendant and make their own conclusion
as to his age based on his appearance in Court.

2. The victims in the present case were thirteen, twelve
and eleven at time of trial. When the victims of offenses are
young and unable to determine the exact dates of the offens-
es, it is not prosecutorial misconduct for charges to be filed
for offenses committed from a time period of 1999 to 2002,
instead of listing specific dates of these offenses.

3. Defendant attended trial in prison garb. When a defen-
dant does not request street clothes from his attorney or
family who were present at trial, his choice to wear prison
garb at trial does not constitute grounds for a mistrial.

4. Some inconsistencies in testimony do not render the
evidence insufficient to support convictions, especially when
the victims are young.

5. When a jury acquits a defendant of the most serious
charges of Rape of a Child, Involuntary Deviate Sexual
Intercourse, Indecent Assault (victim less than 13 years of
age), it still can convict defendant of the charge of
Corruption of Minors.

(Daniel McIntyre)

Shanicka Lynn Kennedy for the Commonwealth.
Michelle Louise Collins for Defendant.

No. C.C. 200512814. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
McDaniel, A.J., May 17, 2007—The Defendant appeals

from this Court’s Order of July 13, 2006, which denied his
Post-Sentence Motions. A review of the record reveals that
the Defendant has failed to present any meritorious issues
and, therefore, this Court’s Order must be affirmed.

The Defendant was charged with Rape of a Child,1
Involuntary Deviate Sexual Intercourse,2 Indecent Assault
(Victim Less than 13 Years of Age)3 and Corruption of
Minors4 as a result of his activities with his three (3) nieces,
Natasha, Natia and Naterra Freeman. He was found guilty of
Indecent Assault and three (3) counts of Corruption of
Minors. On July 10, 2006, he was sentenced to four (4) con-
secutive terms of imprisonment of fifteen (15) to thirty (30)
months. His Post-Sentence Motions were denied by this
Court on July 13, 2006, and this appeal followed.

On appeal, the Defendant raises six (6) claims of error,
which are addressed as follows:

1. Corruption of Minors–Proof of Age

Initially, the Defendant argues that the evidence was
insufficient to sustain the charges of Corruption of Minors
since the record did not contain proof of his age at the time
the crimes were committed.

The crime of Corruption of Minors is defined as follows:
“Whoever, being the age of 18 years and upwards, by any act
corrupts or tends to corrupt the morals of any minor less
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than 18 years of age…commits a misdemeanor of the first
degree.” 18 Pa.C.S.A. §6301(a).

Our courts have held that the Commonwealth need not
adduce specific proof of a defendant’s age to sustain a con-
viction for Corruption of Minors. “A finding of guilt for cor-
ruption of minors requires the defendant to be at least 18
years of age… A defendant’s age need not be proved solely
by direct testimony… The jury’s opportunity to observe a
defendant can provide evidence of his age. The defendant’s
personal appearance does not have to be offered into evi-
dence as an exhibit in order for the jury to consider such evi-
dence.” Commonwealth v. Miller, 657 A.2d 946, 947
(Pa.Super. 1995). See also Commonwealth v. Jones, 461 A.2d
267, 268 (Pa.Super. 1983).

Here, though the Commonwealth did not introduce proof
of the Defendant’s age, the jury was entitled to consider the
Defendant’s appearance in determining whether he was 18,
and though this Court was not privy to their deliberations, it
assumes they did so. This Court had the opportunity to see
the Defendant as well, and can assure the appellate courts
that the Defendant did, in fact, appear to be 18 and that the
jury was within its discretion in determining this element of
the crime.

In addition to the Defendant’s appearance giving rise to
evidence of his age, the Defendant’s mother did testify to his
age at the time of the incidents:

Q. (Ms. Kennedy): Where did he get mail?

A. (Ms. Freeman): Well Nick, by the time–he is only
19. He didn’t really get no mail. As a matter of fact,
I signed him up for Oliver. When we came back
here he was still in school.

Q. He was still in school and you don’t know where
your school age son was living?

A. He was 18.
(Trial Transcript, p. 124). Thus, there was ample evidence
of the Defendant’s age presented at trial, both through his
appearance and the testimony of his mother. This claim
must fail.

2. Prosecutorial Misconduct–Dates Of Offenses

Next, the Defendant argues that the assistant district
attorney engaged in prosecutorial misconduct by stating in
her opening that the crimes occurred between 1999 and
2002, when he was only charged with offenses occurring in
May through July 2000. Again, this claim is meritless.

First, it is of note that the Defendant has mischaracter-
ized the Assistant District Attorneys’ opening statement. In
her opening, she stated:

You will hear from three sisters, Natasha, Naterra
and Natia Freeman. Natasha is currently 13 years
old, Naterra is 12 years old, Natia is 11 years old.
They will tell you that this man, the defendant, is
their uncle, he is their dad’s brother, and they will
tell you that back in 1999 until 2002 they all lived
together in a house on the North Side in the City of
Pittsburgh.

(Trial Transcript, p. 18). This was the only reference to dates
in the assistant district attorney’s opening statement, con-
trary to the issue now posed. She did not state that the crimes
occurred between 1999 and 2002, merely that the Defendant
and victims lived in the same house during that time period.
However, had she stated as much, she would have been well
within her discretion, given the dates charged in the crimi-
nal information:

The District Attorney of ALLEGHENY County, by

this information charges that on (or about) Friday,
the 1st day of January, 1999, through on (or about)
Tuesday, the 1st day of January, 2002 in the said
county of ALLEGHENY, JAMES NICHOLAS
FREEMAN, hereinafter called actor, did commit
the crime or crimes indicated below…

(Criminal Information at CC 200512814). The assistant dis-
trict attorney’s statements met the dates charged in the infor-
mation and were well within the confines of her discretion.

The Defendant also argues that charging him with
offenses which occurred in the three-year period of 1999 to
2002 constituted prosecutorial misconduct because the
testimony of the victims established offenses which
occurred only between May and June, 2000. Again, this
issue is meritless.

“It is the duty of the prosecutor to ‘fix the date when an
alleged offense occurred with reasonable certainty’…
However, ‘due process is not reducible to a mathematical for-
mula’ and the Commonwealth does not always need to prove
a single specific date of an alleged crime…Permissible lee-
way varies with the nature of the crime and the age and con-
dition of the victim balanced against the rights of the
accused.” Commonwealth v. Einhorn, 911 A.2d 960, 977-78
(Pa.Super. 2006). In the instant case, the victims were very
young when the incidents occurred and such an amount of
time had passed that the victims were unable to give the
exact dates of the incidents. Nevertheless, all the victims
were able to identify the general time period when the offens-
es occurred by the place they were living. Under the circum-
stances, the decision to charge the Defendant with crimes
between 1999 and 2002 was not unreasonable, and well with-
in the prosecutor’s discretion. This claim must also fail.

3. Defendant’s Prison Clothing

Next, the Defendant argues that this Court erred in fail-
ing to grant a mistrial when he objected to appearing in court
in his prison attire. He alleges that he was not given the
opportunity to change clothes, nor was he provided any
clothes to change into. This claim is meritless.

At trial, the Defendant appeared in court in his prison
garb. As far as this Court knew, it was not an issue until the
Commonwealth’s case was nearing its end, and the following
occurred:

THE COURT: Mr. Freeman, your attorney indicat-
ed that you wanted to speak to me.

THE DEFENDANT: Yeah.

MS. COLLINS: Your Honor, he would like to
request a mistrial based on the fact that he is wear-
ing prison browns and the jury could be influenced
by the fact that he is incarcerated and he was not
part of the jury selection process.5 I told him I
would bring that to your attention.

THE COURT: Well, Mr. Freeman, your attorney
had told me that you had on your prison browns
prior to the beginning of the trial. She said that she
had talked with you about it, and you said that was
all you had. I mean, your family was here and avail-
able. There was no further request. So–however, I
will give the jury a cautionary instruction that they
are not to infer anything from your clothing as to
guilt or innocence in this trial.

(Trial Transcript, p. 148). During the charge, this Court did
give the jury a cautionary instruction regarding the
Defendant’s clothing at trial, as promised. (Trial Transcript,
p. 211).

As indicated above, the defendant did not request other



page 242 volume 155  no.  19Supplement to The Lawyers Journal

clothing from his attorney or his family members who were
present at trial. His family did not bring him clothing, and he
was not prohibited in any way from wearing clothing anyone
might have obtained for him. It is not this Court’s responsi-
bility or obligation to provide the Defendant with street
clothing to wear in trial, and the Defendant’s failure to
request such clothing from his family does not require this
Court to grant a mistrial.

In raising this issue, the Defendant overlooks the critical
point of prejudice. When ruling on a request for a mistrial,
“the central tasks confronting the trial court upon the mak-
ing of the motion were to determine whether the misconduct
or prejudicial error actually occurred, and if so, to assess the
degree of any resulting prejudice.” Commonwealth v.

Kerrigan, 2007 WL 695292, p.8 (Pa.Super. 2007). “The grant
of a mistrial is unnecessary where a cautionary instruction is
adequate to overcome any possible prejudice.”
Commonwealth v. Johnson, 846 A.2d 161, 166 (Pa.Super.
2004). The Defendant has not pled, nor indeed could he
establish, the element of prejudice necessary to the grant of
a mistrial. He was acquitted of the most serious charges—
Rape of a Child and Involuntary Deviate Sexual
Intercourse—which would not have happened if the jury was
so prejudiced by his clothing that a mistrial was required. By
being able to return acquittals on the most serious charges,
the jury was clearly not influenced by the Defendant’s cloth-
ing and was able to heed this Court’s cautionary instruction.
No mistrial was warranted, therefore this Court did not err
in failing to grant the Defendant’s motion. This claim must
also fail.

4. Sentencing Issues

Next, the Defendant argues that this Court failed to put
adequate reasons for the sentence imposed on the record
and inappropriately relied on information never presented
to the jury in calculating the sentence imposed. These claims
are meritless.

“Sentencing is a matter vested in the sound discretion of
the sentencing judge, and a sentence will not be disturbed
on appeal absent a manifest abuse of discretion…. ‘To con-
stitute an abuse of discretion, the sentence imposed must
either exceed the statutory limits or be manifestly exces-
sive.’… In this context, an abuse of discretion is not shown
merely by an error in judgment…. Rather, the appellant
must establish, by reference to the record, that the sentenc-
ing court ignored or misapplied the law, exercised its judg-
ment for reasons of partiality, prejudice, bias or ill will, or
arrived at a manifestly unreasonable decision.”
Commonwealth v. Mouzon, 828 A.2d 1126, 1128 (Pa.Super.
2003), [internal citations omitted]. A sentence which is
within the guideline range does not present a substantial
question for review on appeal. Commonwealth v. Nelson,

666 A.2d 714, 720 (Pa.Super. 1995).
At the time of sentencing, as required, this Court placed

its reasons for imposing sentence on the record. (See
Sentencing Hearing Transcript, p. 8-10). Contrary to the
Defendant’s assertion “trial courts are permitted to use prior
conviction history and other factors already included in the
guidelines if they are used to supplement other extraneous
sentencing information.” Commonwealth v. Shugars, 895
A.2d 1270, 1275 (Pa.Super. 2006). However, as the sentences
imposed were within the guideline ranges, albeit in the
aggravated range, they do not present a substantial question
for review, and the Defendant is not entitled to an appeal on
this issue. This claim must also fail.

5. Weight of the Evidence

The Defendant also argues that the verdicts were against
the weight of the evidence.

“An allegation that the verdict is against the weight of the
evidence is addressed to the discretion of the trial court. A
new trial should not be granted because of a mere conflict
in testimony or because the judge on the same facts would
have arrived at a different conclusion…the role of the trial
judge is to determine that notwithstanding all of the facts,
certain facts are so clearly of greater weight that to ignore
them or to give them equal weight with all the facts is to
deny justice. In other words, a court may grant a new trial
because the verdict is against the weight of the evidence
only when the verdict returned is so contrary to the evi-
dence as to shock one’s sense of justice.” Commonwealth v.

Cesar, 911 A.2d 978, 986 (Pa.Super. 2006). “An appellate
court cannot substitute its judgment for the finder of
fact…Rather, appellate review is limited to whether the trial
court palpably abused its discretion in ruling on the weight
claim.” Commonwealth v. Morgan, 913 A.2d 906, 909
(Pa.Super. 2006).

In the present case, all three (3) victims indicated that
when the Defendant was alone with the children, he would
lock the boys outside and take the girls upstairs where he
would call them, one by one, into a bedroom to play “the
game.” Once in the room, he would remove the girl’s cloth-
ing, remove his clothing (if he were not already undressed)
and put his penis in either her vagina or anus. Given this
testimony, the Defendant’s convictions for Corruption of
Minors and Indecent Assault were not against the weight of
the evidence.

The Defendant points out that the victims were not able
to identify the specific date(s) of the incidents and that they
were inconsistent about the room in which the events
occurred. Both of these points are insignificant and do not
render the verdict contrary to the weight of the evidence. As
noted above, the victims were extremely young when the
assaults occurred, and they all testified that the assaults
occurred numerous times. It was, therefore, possible that the
events could have occurred on different occasions in differ-
ent rooms, and the fact that the victims identified different
rooms could have meant simply that they were remembering
different occasions during their testimony. Also, the fact that
they could not identify the specific date(s) of each incident is
irrelevant. It is not reasonable to expect children between
the ages of eleven (11) and thirteen (13) to remember the
specific dates of assaults which occurred when they were
between five (5) and eight (8) years old. The fact that they
could not do so in court does not render the verdict contrary
to the weight of the evidence.

In addition, because the victims did not report the
Defendant’s actions for a number of years, any DNA or other
medical evidence such as abrasions, bruising, etc. would
obviously have disappeared by that time. Under the circum-
stances, the Commonwealth’s failure to present any medical
evidence does not render the verdicts contrary to the weight
of the evidence. This claim is meritless.

6. Sufficiency of the Evidence

Finally, the Defendant argues that the evidence was
insufficient to support the convictions of Indecent Assault
and Corruption of Minors. Again, this claim must fail.

When reviewing a challenge to the sufficiency of the evi-
dence, the court must determine “whether, viewing all the
evidence admitted at trial in the light most favorable to the
verdict winner, there is sufficient evidence to enable the
fact-finder to find every element of the crime beyond a rea-
sonable doubt…[An appellate court] may not weight the
evidence and substitute [its] judgment for the fact-finder.
In addition…the facts and circumstances established by the
Commonwealth need not preclude every possibility of inno-
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cence. Any doubts regarding appellant’s guilt may be
resolved by the fact-finder unless the evidence is so weak
and inconclusive that as a matter of law no probability of
fact may be drawn from the combined circumstances…
Furthermore, the Commonwealth may sustain its burden of
proving every element of the crime beyond a reasonable
doubt my means of wholly circumstantial evidence.”
Commonwealth v. Lewis, 911 A.2d 558, 563 (Pa.Super.
2006).

Our Crimes Code defines the offenses of Indecent Assault
and Corruption of Minors as follows:

§3126. Indecent Assault

(a). Offense defined.—A person is guilty of indecent

assault if the person has indecent contact with the

complainant, causes the complainant to have inde-

cent conduct with the person or intentionally caus-

es the complainant to come into contact with semi-

nal fluid, urine or feces for the purpose of arousing

sexual desires in the person or the complainant,

and…

…(7). the complainant is less than 13 years of age…

18 Pa.C.S.A. §3126.

§6301. Corruption of Minors

(a). Offense defined.—

(1). Whoever, being of the age of 18 years and

upwards, by any act corrupts, or tends to corrupt

the morals of any minor less than 18 years of age,

or who aids, abets, entices or encourages any such

minor in the commission of any crime, or who

knowingly assists or encourages such minor in vio-

lating his or her parole or any order of court, com-

mits a misdemeanor of the first degree.

18 Pa.C.S.A. §6301.
The testimony of the victims, summarized above, was

clearly sufficient to sustain the convictions for Indecent
Assault and Corruption of Minors. Any inconsistencies in the
victims’ testimony must be attributed to their extremely
young ages at the time of the assaults and does not support
the Defendant’s argument that it renders the evidence insuf-
ficient to sustain the convictions. “In a prosecution for sex
offenses, a verdict may rest on the uncorroborated testimo-
ny of the victim.” Commonwealth v. Cody, 584 A.2d 992, 993
(Pa.Super. 1991). Their testimony established the elements
of the crimes of Indecent Assault and Corruption of Minors
and, therefore, the convictions were proper.

The Defendant also argues that because the Defendant
was acquitted of the charges which involved sexual conduct,
Rape of a Child and IDSI, the evidence was necessarily
insufficient to support the convictions on the Corruption of
Minors charges. Again, this claim must fail.

The crime of corruption of a minor requires only that the
Commonwealth prove that the Defendant, “by any act cor-
rupt[ed], or tend[ed] to corrupt the morals of any minor…”
On the contrary, the crimes of Rape of a Child and IDSI con-
tain the element of sexual contact or intercourse. This Court
was not privy to the jury’s deliberations and does not know
why they acquitted the Defendant of the Rape and IDSI
charge, however the acquittal on those charges does not
automatically preclude a finding of guilt on the Corruption
charge, where sexual contact is not an element.

Our Courts have repeatedly held that acquittal of crimes
such as IDSI and Indecent Assault do not preclude findings
of guilt on Corruption of Minors charges. First, In
Commonwealth v. Anderson, 550 A.2d 807 (Pa.Super. 1988),
the Superior Court upheld a conviction for Corruption of

Minors when the defendant was acquitted of Indecent
Assault. The Court stated “It is well settled that [a]n acquit-
tal cannot be interpreted as a specific finding in relation to
some of the evidence…When a general verdict is rendered,
knowledge of the basis of the decision rests only with the
jury itself. Therefore, it is impossible, not to mention
improper, to draw specific conclusions from a general ver-
dict. Applied to the present case, this principle yields the
conclusion that an acquittal on indecent assault cannot be
interpreted to mean as a matter of law that there was insuf-
ficient evidence to establish that the underlying acts in fact
occurred.” Commonwealth v. Anderson, 550 A.2d 807, 809
(Pa.Super. 1988). The Superior Court reasoned that the
acquittal on the Indecent Assault charge could have meant
one (1) of three (3) things: that the sexual acts alleged to sup-
port the Indecent assault charge did not occur; that the acts
occurred but the victim consented; or that “the jury was sim-
ply exercising leniency.” Id. The court continued on to state
that consistency between verdicts is not required in the
Commonwealth, and stated that “the law requires only that
there be sufficient evidence to support the convictions that
the jury has returned.” Id., emphasis added.

The Superior Court reached an identical result in
Commonwealth v. Bricker, 580 A.2d 388 (Pa.Super. 1990). In
Bricker, the defendant was acquitted of IDSI and Indecent
Assault charges, but was convicted on Corruption of Minors
charges. In affirming the judgment of sentence, the Bricker

Court relied heavily on its previous decision in Anderson. It
stated that “since we cannot determine why the jury
returned a verdict of not guilty as to involuntary deviate sex-
ual intercourse and indecent assault, we cannot say as a mat-
ter of law that the jury believed that the acts did not occur.”
Commonwealth v. Bricker, 580 A.2d 388, 390 (Pa.Super.
1990).

In the present case, there was more than sufficient evi-
dence to support the convictions of Corruption of Minors for
all three (3) victims. Each of the victims testified that the
Defendant removed their clothing and underwear, and that
he had sexual contact with them. The fact that the jury chose
to acquit the Defendant on the Rape and IDSI charges is of
no relevance since the evidence presented at trial was suffi-
cient to establish the elements of the crime of Corruption of
Minors as to all three victims. Indeed, as stated in Anderson

and Bricker, the fact of the acquittals on the greater offens-
es of Rape and IDSI does not mean that the jury did not
believe the sexual conduct did not occur, nor does it mean
that the Defendant must also necessarily be acquitted of the
lesser Corruption of Minors offenses. The jury was well
within its discretion in convicting the Defendant of the
Corruption of Minors charges and their verdict must be
allowed to stand. This claim must also fail.

Accordingly, for the above reasons of fact and law, this
Court’s Order of July 13, 2006 must be affirmed.

BY THE COURT:
/s/McDaniel, A.J.

May 17, 2007

1 18 Pa.C.S.A. §3121(c)–2 counts (Victims Natasha and
Naterra Freeman)

2 18 Pa.C.S.A. §3123(b) (Victim Natasha Freeman)

3 18 Pa.C.S.A. §3126(a)(7) (Victim Natia Freeman)

4 18 Pa.C.S.A. §6301(a)–3 counts (Victims Natasha, Natia and
Naterra Freeman)

5 The Defendant was not present at jury selection because he
refused to come out of his cell in the bull-pen when the
deputy attempted to escort him to the jury selection.
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Commonwealth of Pennsylvania v.
Kenneth Hairston

Reinstatement of Appellate Rights—Criminal Information

Sufficiently Specific

Hairston claimed that the Court failed to reinstate his
right to file post-verdict motions. The Court rejects this claim
by noting that the only claims Hairston sought to raise post-
sentence were the same claims raised in the instant Post-
Conviction Relief Act Petition and, because his claim was that
his appellate rights were not preserved, the reinstatement of
his right to file an appeal cures any alleged error.

In addition, the trial court found that although the Criminal
Information did not contain the specific dates upon which the
sexual assaults occurred, Pa. R.C.P. 560(B)(3) allows a gener-
al time to be charged if the precise date is not known.

In this case where the defendant is charged with the sex-
ual abuse of his daughter over a period of years, the
Commonwealth did not err when its Information stated a
general time frame in which the conduct occurred.

(Diane Barr Quinlin)

Mark Tranquilli for Commonwealth.
Michael DeRiso for the Defendants.

Nos. CC 200208984 and 200009862. In the Court of Common
Pleas of Allegheny County, Pennsylvania, Criminal Division.

OPINION OF THE COURT
Manning, J., July 31, 2007—The defendant, Kenneth

Hairston, was charged at CC No. 200208984 with one count
of Burglary, two counts of Terroristic Threats, two counts of
Simple Assault, one count of Violation of the Uniform
Firearms Act: Firearms not be Carried Without a License,
one count of Indecent Assault, two counts of Criminal
Attempt, one count of Possession of Instrument of a Crime,
one count of Criminal Mischief,1 one count of Harassment
and one count of Resisting Arrest and Other Law
Enforcement. At CC Number 200009862, he was charged
with one count of Rape, two counts of Involuntary Deviate
Sexual Intercourse, one count of Aggravated Indecent
Assault, one count of Voluntary Deviate Sexual Intercourse,
one count of Indecent Assault and one count of Corruption of
Minors. The cases were tried together before a jury. At CC
No. 200208984 the defendant was found not guilty of
Harassment, Indecent Assault and Burglary but guilty of the
remaining counts. At CC 200009862, he was found guilty at
all counts.

The defendant was sentenced on February 20, 2002. At
CC 200208984 he received sentences of not less than two
(2) nor more than five (5) years on each of the counts of
Terroristic Threats counts; not less than three (3) nor more
than seven (7) years on the Firearms violation, and not less
than ten (10) nor more than twenty (20) years on the
Criminal Attempt charge. All sentences were ordered to
run consecutively, for an aggregate sentence of seventeen
(17) nor more than thirty-seven (37) years incarceration at
this case.

At CC Number 200009862 he was sentenced to not less
than ten (10) nor more than twenty (20) years on a Rape
count, not less than ten (10) nor more than twenty (20) years
on each of the two Involuntary Deviate Sexual Intercourse
counts, and not less than two (2) nor more than five (5) years
on the Corruption of Minors count. No further penalty was
imposed on the remaining counts. These sentences were
ordered to run consecutive to one another and consecutive to

the sentences, at the other CC number. The aggregate sen-
tence at this case thirty-two (32) to eighty-five (85) years
and, on both cases, forty-nine (49) to one-hundred thirty-two
(132) years of incarceration.2

The defendant did not file a timely Post-Sentence Motion
for appeal. He subsequently filed a pro se PCRA Petition and
counsel was appointed. Counsel filed a Post-Conviction
Relief Act Petition on or about May 8, 2006 pursuant to
which this Court reinstated his appellate rights. In a Concise
Statement of Matters Complained of an Appeal in this mat-
ter, the defendant identifies the following claims he intends
to raise.

1. That the Court erred in failing to reinstate his
right to file Post-Sentence Motions pursuant to the
Post-Conviction Relief Act Petition; and

2. That trial counsel was ineffective for failing to
raise or preserve for review the claim that defen-
dant was denied due process because the criminal
information at CC200009862 was not specific
enough to put him on notice as to the offenses
charged and the dates and locations where those
offenses took place.

The defendant’s first claim asserts that this Court erred
when it did not reinstate his right to file post-sentence
motions pursuant to his PCRA Petition. The Court would
point out, however, that in his PCRA Petition the defendant
did not explicitly seek a reinstatement of his right to file
post-sentence motions. At paragraph 15 (1) of that Petition,
the defendant claimed that counsel was ineffective for
“…failing to consult with the defendant about filing a Post-
Sentence Motion or direct appeal from his Judgments of
Sentence.” This Court granted the defendant the relief he
sought when it reinstated his right to file a direct appeal. In
doing so, the Court placed the defendant in the position he
was in when, due to prior Counsel’s ineffectiveness, an
appeal was not perfected. In addition, in a Motion for Leave
to File Post-Sentencing Motions Nunc Pro Tunc, that was
filed at the same time as the PCRA Petition, the only claims
the defendant sought to raise in the post-sentencing motion
are the same two claims raised in the PCRA and in the
Concise Statement. The defendant did not identify any other
claims that he would have raised in a post-sentence motion
that is not preserved for review. Because the Rules of
Criminal Procedure do not require the filing of a post-sen-
tence motion to preserve issues for appeal, the defendant
suffered no prejudice when the Court simply reinstated his
right to file an appeal rather than also give him the right to
file a post-sentence motion with this Court.

Turning next to the defendant’s claim that the criminal
information involving the sexual assaults upon his daughter
lacked sufficient specificity, the Court would note that the
victim, although having reached the age of maturity by the
time of trial, was a minor during the time that the offenses
were alleged to have occurred. She was under twelve years
of age when the defendant began to prey upon her and his
assaults continued for at least five years. Pennsylvania Rule
of Criminal Procedure 560 sets forth the requirements for
the filing, content and function of informations filed in crim-
inal case. With respect to the date of the offense, Pa. R. Crim.
P. 560 (B) (3) provides that an information should provide
“…the date when the offense is alleged to have been commit-
ted if the precise date is known, and the day of the week if it
is an essential element of the offense charged, provided that
if the precise date is not known or if the offense is a contin-
uing one, an allegation that it was committed on or about
any date within the period fixed by the statute of limitations
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shall be sufficient;” (Emphasis added). Accordingly, where
the precise date of the offense cannot be ascertained by the
Commonwealth, the information will be sufficient as long as
it alleges that the offense occurred on or about a particular
date or dates as long as those dates are within the applicable
statute of limitations. Here, there is no claim that the dates
covered in the information fall outside the statute of limita-
tions. The defendant’s only claim is that the defendant is
prejudiced because the Commonwealth did not state in the
information the exact dates that the defendant engaged in
sexual acts with his pre-teen daughter. The Commonwealth
was not required to do anything more than it did.

The Superior Court, in Commonwealth v. McClucas,

addressed a similar claim and held:

Since time is not of the essence in the crimes for
which Appellant was tried and convicted, see

Commonwealth v. Yon, 235 Pa.Super. 232, 341 A.2d.
169 (1975); Commonwealth v. Rouse 207 Pa.Super.
418, 218 A.2d 100 (1966), the pertinent allegations
contained in the information appears to fit precise-
ly in Rule 225’s proviso that an allegation that an
offense was committed “on or about any day with-
in the period fixed by the statute of limitations shall
be sufficient” when (1) time is not of the essence
and (2) a precise date is unknown…. Moreover, we
do not believe that it would serve the ends of justice
to permit a person to rape and otherwise sexually
abuse his child with impunity simply because the
child failed to record in a daily diary the unfortu-
nate details of her childhood. Since the facts of the
instant case preclude a definitive enumeration of
events and because the record belies any assertion
that the Commonwealth sought to abuse the flexi-
bility of Rule 225, we hold that it was an abuse of
discretion to deny the motions. (footnote omitted)
(emphasis in original).

516 A.2d 68, 70 (Pa.Super. 1986). This defendant has not
alleged that the Commonwealth had the actual ability to
more specifically identify the dates when the acts alleged in
the information took place. There is simply no evidence that
the Commonwealth chose to identify the dates as broadly as
it did in the criminal information for any improper purpose.
Accordingly, the defendant was not denied due process
because the information could not be more specifically
drafted.

For these reasons, the judgment of sentence should be
affirmed.

BY THE COURT:
/s/Manning, J.

1 This Count was withdrawn by the Commonwealth prior to
trial.

2 The defendant was subsequently convicted of two (2)
counts of Criminal Homicide at CC No. 200109056. He was
sentenced to death on both counts with that sentence to be
imposed concurrently with the sentences imposed in these
two cases.

Commonwealth of Pennsylvania v.
Earl Thomas

Illness of Prisoner—Modification of Sentence

1. 61 P.S. §81 provides that an inmate may be moved from

the institution to which he has been sentenced in order to
receive proper medical treatment and the court has power to
modify the sentence.

2. To meet the burden of proof that a prisoner suffers from
a serious illness and must therefore receive a modification of
sentence, the prisoner must show that he suffers from  a seri-
ous medical condition and that the institution in which he is
housed is incapable of providing adequate medical care.

3. Defendant failed to meet his burden of proof in that the
institution in which he is housed can provide adequate med-
ical care; he is, therefore, not eligible to receive a modifica-
tion of sentence.

(Joan Shoemaker)

Michael Streily for the Commonwealth.
Carrie L. Allman for Defendant.

No. CC 9513321. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Criminal Division.

OPINION
Cashman, J., June 26, 2007—On April 1, 1996, the appel-

lant, Earl Thomas, (hereinafter referred to as “Thomas”),
was found guilty of one count of burglary, one count of crim-
inal attempt to commit rape, one count of unlawful restraint,
and one count of simple assault, following a jury trial. On
May 21, 1996, Thomas appeared before the Honorable
Walter Little for sentencing and Judge Little sentenced him
to a period of incarceration of not less than ten nor more than
twenty years for his conviction of the crime of burglary, to be
followed by a sentence of five to ten years for his conviction
on the crime of criminal attempt to commit rape, thereby
resulting in an aggregate sentence of a period of incarcera-
tion of not less than fifteen nor more than thirty years.

Thomas filed timely post-sentencing motions, which were
subsequently denied following a hearing. A timely appeal
was filed to the Superior Court of Pennsylvania and, the
Superior Court after initially quashing the appeal, reinstated
that appeal once the post-sentencing motions were denied by
operation of law and affirmed the judgment of sentence
imposed upon Thomas. Thomas filed a petition for allowance
of appeal with the Pennsylvania Supreme Court, which peti-
tion was denied on October 5, 1998. Thomas then filed a
timely petition for post-conviction relief on February 16,
1999, which was ultimately dismissed by Judge Little on
January 17, 2001. Thomas took an appeal from the dismissal
of this petition for post-conviction relief and on January 28,
2002, the Superior Court affirmed the decision of Judge
Little to dismiss Thomas’ petition. A petition for allowance of
appeal was filed with the Supreme Court, which was denied
on November 26, 2002. While Thomas was pursuing his
appeal with respect to the denial of his petition for post-con-
viction relief, he also filed a petition seeking to modify his
sentence pursuant to 61 P.S. §81. On March 30, 2001, Judge
Little denied that motion and Thomas filed an appeal as a
result of the denial of his request for modification of the sen-
tence. On October 23, 2001, the Superior Court affirmed the
decision of Judge Little to deny Thomas’ petition for modifi-
cation of sentence.

On February 28, 2003, Thomas filed, pro se, his second
petition for post-conviction relief, which was dismissed by
Judge Little on July 30, 2003. Thomas once again filed an
appeal to the Superior Court and also filed his third petition
for post-conviction relief. In his appeal to the Superior
Court, Thomas maintained that the Trial Court improperly
dismissed his petition filed pursuant to 61 P.S. §81 and the
Superior Court on April 22, 2005, reversed the decision of
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Judge Little and remanded the case back to him for the pur-
pose of conducting an evidentiary hearing. That hearing
was held on August 17, 2005, before Judge Little. Dr. Karin
Byers of the University of Pittsburgh Medical Center pre-
sented expert testimony on behalf of Thomas and the
Commonwealth presented the expert testimony of Dr.
Michael Herbrick and Dr. Durre Ahmed. Following the
hearing, Judge Little instructed Thomas and the
Commonwealth to file briefs in support of their respective
positions and, following receipt and review of those briefs,
an Order deciding Thomas’ petition for modification would
be entered. No Order was ever entered due to the death of
Judge Little and Thomas’ case was subsequently reassigned
to the undersigned for the purpose of entering that Order.
Following a review of the hearing transcript and the briefs
submitted by the parties and the voluminous medical
records presented, this Court entered an Order denying
Thomas’ motion for modification of sentence. Thomas filed
a timely appeal from the denial of his motion for modifica-
tion of sentence and in his concise statement of matters
complained of on appeal suggested that this Court erred in
determining that he had not met his burden of proof with
respect to the Commonwealth’s inability to treat his numer-
ous medical conditions.

Thomas’ petition for modification of sentence is predicat-
ed upon 61 P.S. 81, which provides as follows:

§81. Illness of prisoner; removal for treatment

Whenever any convict or person is confined in any
jail, workhouse, reformatory, or reform or industri-
al school, penitentiary, prison, house of correction
or any other penal institution, under conviction or
sentence of a court, or is so confined while awaiting
trial or confined for any other reason or purpose
and it is shown to a court of record by due proof
that such convict or person is seriously ill, and that
it is necessary that he or she be removed from such
penal institution, the court shall have power to
modify its sentence, impose a suitable sentence, or
modify the order of confinement for trial, as the
case may be, and provide for the confinement or
care of such convict or person in some other suit-
able institution where proper treatment may be
administered. Upon the recovery of such person,
the court shall recommit him or her to the institu-
tion from which he or she was removed.

This statute provides relief for a seriously ill prisoner where
it becomes apparent that the institution in which he is con-
fined is incapable of providing adequate medical care and is
not a vehicle by which his original sentence can be modified.
Commonwealth v. Reefer, 816 A.2d 1136 (Pa.Super. 2003). An
individual who is asserting a claim for relief under this Act
must demonstrate that the facility in which he is housed
lacks the resources to treat him or that that facility’s collec-
tive population would be endangered by his illness or illness-
es. Commonwealth v. Dunlavey, 805 A.2d 562 (Pa.Super.
2002). The petitioner’s allegations that his facility lacks the
resources to treat him must go beyond their complaints of
inadequate, neglectful care and address the inability of the
prison facility to provide adequate care. Commonwealth v.

Dunlavey, supra.

As the petitioner under the statute, Thomas had to plead
and to prove that he was suffering from serious illnesses and
that the institution in which he was housed was incapable of
providing treatment to him for these illnesses. Thomas pre-
sented the testimony of Dr. Karin Byers of the University of
Pittsburgh Medical Center who indicated that he suffers

both from hepatitis C and tuberculosis. Thomas was initially
diagnosed with tuberculosis while he was at SCI Greensburg
in 1998, and he received INH for his tuberculosis infection;
however, the day following his first injection he was taken off
of that medication because of the health risk that it imposed.
In 2001, Thomas received treatment for his hepatitis C infec-
tion but was removed from that treatment after six months
because of the side effects that he was experiencing. Thomas
had yearly biopsies of his liver for the purpose of monitoring
his hepatitis C and the potential deterioration of his liver. Dr.
Byers, while stating that she would treat Thomas’ tuberculo-
sis, also admitted that it was in the latent stage and that there
was only a ten percent chance that it would become active.
In addition, she indicated that the use of INH as treatment of
his tuberculosis would likely result in damage to Thomas’
liver because of the underlying hepatitis C infection. If
Thomas’ liver enzyme tests became elevated, she would then
discontinue the INH treatment for his tuberculosis.

The Commonwealth presented the testimony of Dr.
Michael Herbrick who indicated that Thomas would be
screened every six months for his tuberculosis to determine
whether or not it had changed from latent to active. He also
indicated that no medication would be given to Thomas for
his inactive tuberculosis because of his hepatitis C infection.
Dr. Herbrick indicated that the reason that he would not
treat Thomas with INH was because of a significant risk of
hepatoxicity or toxicity to the liver. Rather than place
Thomas on this drug, which in all likelihood would cause
damage to his liver, Thomas was to be monitored every six
months to make the determination as to his liver functions
and the status of his tuberculosis. Dr. Ahmed confirmed Dr.
Herbrick’s testimony indicating that there was a concern
about treating Thomas’ inactive tuberculosis in light of the
fact that he suffers from hepatitis C. Dr. Ahmed was con-
cerned that the treatment that was suggested by Dr. Byers
would result in liver failure or death. Accordingly, Dr.
Ahmed recommended that Thomas be monitored every six
months as to both his tuberculosis and hepatitis C. In review-
ing the medical testimony presented by the parties in this
case and the medical records that were submitted, it is clear
that what Thomas has established is that there is a differ-
ence of medical opinion as to the proper care that should be
given to him. This difference of opinion, however, does not
rise to the level of demonstrating the inability of the institu-
tions to provide proper medical care. The Commonwealth’s
experts’ concern was to insure that any medical treatment
given to Thomas took into consideration the dangers that are
associated with his hepatitis C which could result in liver
failure or death. The treatment requested by Thomas poses
a substantial risk of liver failure which if it occurred, would
then entitle him to relief under this statute since the institu-
tion could not provide him with a liver transplant.
Commonwealth v. Lightcap, 806 A.2d 449 (Pa.Super. 2002).
Since testimony and the exhibits in Thomas’ case only
demonstrate a difference of opinion as to what would be the
appropriate medical treatment for him in light of his various
medical conditions, Thomas failed to meet his burden of
proof that not only does he suffer from serious illnesses but,
also, that the institutions in which he is housed are incapable
of providing adequate medical care for him. Having failed to
meet his burden of proof, Thomas’ petition for modification
of sentence was properly denied.

Cashman, J.
Dated: June 26, 2007
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Joseph Stanish v.
Suburban General Hospital, LCO, Inc.

Motion for Summary Judgment—Statute of Limitations—True

Identity of Defendant Tortfeasor Hidden Under a Shell Entity

1. The Defendant cannot play a kind of three-card Monte
hiding the “true” identity of the tortfeasor under a shell,
challenging an injured victim to find the jurisdictional
prize of the correct “legal” name or forfeit the right to seek
vindication.

2. The Court found that the actual Defendant was sued under
a name it uses to do business and which it touted on a web-
site, with its knowledge and apparent consent, as part of the
West Penn Allegheny Health System.

3. Defendant must state clearly and unequivocally the name
in which its assets are held so that the caption may be cor-
rected, if necessary, to insert the name against whom judg-
ment, if liability is eventually found, may be had.

(Mark R. Alberts)

John E. Quinn for Plaintiff.
Jason G. Wehrle for Defendant.

No. GD 06-000797. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

MEMORANDUM IN SUPPORT OF ORDER
Friedman, J., July 10, 2007—Defendant Suburban

General Hospital, LCO, Inc. (“Suburban General”) has
filed a Motion for Summary Judgment, citing the bar of
the statute of limitations, based on the supposed failure
of Plaintiff to bring suit against it in a timely fashion. For
the reasons set forth below, we conclude the Motion must
be denied.

Plaintiff originally sued West Penn Allegheny Health
System (“West Penn”) believing, apparently incorrectly,
that West Penn was the proper party. The contents of the
original Complaint named Suburban General as the location
in the “health system” where Plaintiff was injured. In addi-
tion, the original Complaint was served upon the person in
charge at the Suburban General location. West Penn filed its
Answer and New Matter on March 21, 2006. Plaintiff then
sought leave to amend to add Suburban General. West Penn
(but not Suburban General) opposed the motion which nev-
ertheless was granted by the Honorable R. Stanton Wettick,
Jr., also of this Court, with the notation that Suburban
General could raise the statute of limitation issue. West
Penn presented a Motion for Dismissal Upon Affidavit of
Non-Involvement to Judge Wettick on the same date. Judge
Wettick did not sign an order disposing of the Motion for
Dismissal. An Amended Complaint was also filed on May
30, 2006 and again, apparently unchanged, on July 7, 2006.1
Suburban General filed an Answer and New Matter to the
Amended Complaint on September 25, 2006. Suburban
General’s Answer and New Matter is virtually identical to
that of West Penn’s Answer and New Matter to the original
Complaint. Both Suburban General’s and West Penn’s
Answers and New Matters are verified by Michael Rynn,
“Legal Counsel” for each.

In its Motion for Summary Judgment, Suburban General
seems to rely on a prior affidavit of a supposedly different
entity, West Penn, the original Defendant sued by Plaintiff.
Suburban General provides no affidavit as part of its instant
motion of any officer of Suburban General to state that it
was unaware of the original Complaint and had no knowl-
edge of the captioned action or the allegations against it
until it received the Amended Complaint. Since the same

real person, Michael Rynn, was the Legal Counsel who
signed the verifications of both Suburban General and West
Penn it is doubtful that such an affidavit could ever truthful-
ly be made.

Plaintiff did file a pertinent affidavit in response to
Suburban General’s Motion, attaching web pages which sug-
gest that both Suburban General and West Penn have
described one relationship to the public and a different one
to Plaintiff and the Court. The affidavit states:

…Said website specifically represents that “the
physicians, nurses, and staff of West Penn
Allegheny Health System recognize that excel-
lence in patient care requires attention to the
detail of communication, comfort and a smooth
transition home.” The next paragraph reads “at
each of our facilities, we supplement our leading-
edge clinical treatment programs with patient care
services that make your visit more comfortable….”
To the left of said representations there is a navi-
gation column which includes a category Find a
Hospital which specifically lists AGH Suburban
Campus. Upon clicking said link on the navigation
bar, a page comes up which includes a separate
navigation column which includes an address of
AGH Suburban Campus as 100 South Jackson
Avenue, Pittsburgh, PA 15202. It is known to me
that the same is the precise address of what has
traditionally been known as Suburban General
Hospital. A copy of the aforementioned web pages
is attached hereto.

West Penn’s New Matter, paragraph 20, states

Defendant West Penn Allegheny Health System is a
nonprofit corporation and is not in the business of
providing healthcare or medical services to the gen-
eral public. Defendant West Penn Allegheny Health
System does not own or operate the AGH Suburban
Campus of Suburban General Hospital. As such,
defendant is not a proper party to this action and
owed no duty to the plaintiff whatsoever.

Suburban General’s New Matter, paragraph 26, states

Defendant Suburban General Hospital, LCO, Inc.
is a corporation that does not own or operate AGH
Suburban Campus of Suburban General Hospital,
LCO, Inc. As such, defendant is not a proper party
to the action and owed no duty to the plaintiff
whatsoever.

The actual Defendant was sued each time under a name
it uses to do business. It is touted on a website, with its
knowledge and apparent consent, as part of the West Penn
Allegheny Health System. It has been known throughout the
community for years as Suburban General Hospital. It was
served at the location where the injury occurred upon the
person then in charge. Whatever name Defendant is actual-
ly registered under (possibly AGH Suburban Campus of
Suburban General Hospital, LCO, Inc., as suggested by the
above quoted ¶¶20 and 26 respectively of the New Matters to
the original and Amended Complaints), it was properly and
timely served on January 13, 2006 when it received the orig-
inal Complaint naming West Penn.

Defendant relies on Ferraro v. McCarthy-Pascuzzo, 777
A.2d 1128 (Pa.Super. 2001) for its argument that the statute
of limitation bars this action. However, Ferraro is inapposite.
Ferraro involved a motor vehicle accident. Plaintiff named
Mrs. Ferraro as the driver and served her. After the statute
ran, plaintiff attempted to substitute Mr. Ferraro as the
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defendant. This was clearly an attempt to join a different

party. It was not a mere correction to a name. Unlike
Defendant here, Mrs. Ferraro did not use a variety of names
as she went through her daily life. She concealed nothing
from plaintiff by not mentioning that she was not her hus-
band. Plaintiff alone made the mistake when it sued her
instead of her husband. Neither Mrs. Ferraro nor her hus-
band played a kind of three-card Monte, hiding the “true”
identity of the tortfeasor under a shell, challenging an
injured victim to find the jurisdictional prize of the “legal”
name or forfeit the right to seek vindication.

The precedents cited by Plaintiff are applicable to the facts
of this case. See Boyd v. Shop ’n Save, Inc., 143 P.L.J. 162
(Allegheny Co. 1995) (Wettick, J.), Milani v. PRI Motor Inns,

Inc., 147 P.L.J. 130 (Allegheny Co. 1998) (McGowan, J.),
Lafferty v. The Alan Wexler Agency, Inc., 574 A.2d 671
(Pa.Super. 1990), Paulish v. Bakaitis, 442 Pa. 434, 275 A.2d 318
(1971), and Clark v. Wakefern, 910 A.2d 715 (Pa.Super. 2006).

Defendant’s Motion for Summary Judgment based on
the bar of the statute of limitations must be denied. Further,
Defendant must state clearly and unequivocally the name
in which its assets are held so that the caption may be cor-
rected, if necessary, to insert the name against whom judg-
ment, if liability is eventually found, may be had. See Order
filed herewith.

BY THE COURT:
/s/Friedman, J.

Dated: July 10, 2007

ORDER OF COURT
AND NOW, to-wit, this 11th day of July 2007, Defendant’s

Motion for Summary Judgment is hereby DENIED for the
reasons set forth in the attached Memorandum in Support of
Order.

It is further ORDERED that Defendant provide the
Plaintiff and the Court with the name in which its assets are
held.

BY THE COURT:
/s/Friedman, J.

1 This duplicative filing is of no obvious significance in the
instant dispute.

Leonard Smith v.
Gilardi, Cooper & Gismondi

and Arthur Cutruzzula
Legal Malpractice—Motion for Non Pros and Dismissal of

Claims—Enforcement of Settlement Agreements

l. In the case of a disputed oral contract, what was said
and done by the parties as well as what was intended by what
was said and done by them are questions of fact.

2. Pennsylvania law is clear that “the intent of the parties
is a question of fact which must be determined by the fact
finder.”

3. The parties’ remorse regarding a settlement agreement
is not grounds to overturn a valid settlement.

4. Where a valid settlement was found, the Court appro-
priately enforced the settlement and granted Defendant’s
Petition to Enforce Settlement.

(Mark R. Alberts)

Leonard Smith, Pro Se.
Kevin R. Lomupo for Defendants.

No. GD 86-015365. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
Strassburger, J., July 31, 2007—This appeal arises from

this court’s order of April 2, 2007, enforcing a settlement in
this legal malpractice case filed in 1986 by Plaintiff Leonard
Smith against his former attorneys. The case has had a long
history. The relevant facts are as follows:

On September 5, 1986, Plaintiff Leonard Smith filed a
legal malpractice action against Defendants Arthur
Cutruzzula and the firm Gilardi, Cooper, & Gismondi
[Defendant]. On July 18, 1997, the Honorable R. Stanton
Wettick, Jr. granted Defendant Cutruzzula’s motion for non
pros and claims against him were dismissed. On March 7,
2001, Plaintiff placed this case at issue.

On August 21, 2001, Plaintiff ’s then counsel, the law firm
of Feldstein, Grinberg, Stein & McKee and several of its
attorneys [Feldstein] presented to me a motion to withdraw
as counsel. Plaintiff was present in the courtroom at that
time. At my suggestion, Plaintiff, Defendant, and Feldstein
engaged in negotiations.

As a result of those negotiations, I entered an order
regarding Feldstein’s motion to withdraw: “Motion is moot
as parties have reached a settlement in the amount of $6000
and Feldstein firm agrees to waive its fees and costs.”

Plaintiff attempted to revive the case on September 15,
2006, by presenting a motion to schedule a pre-trial settle-
ment conference. That motion was denied on that date as
was a motion for reconsideration on September 25, 2006.
Likewise, a motion to relist the case was presented and
denied on December 1, 2006.

On December 13, 2006, Defendant filed a petition to
enforce the settlement and this court granted a rule to show
cause and scheduled a hearing on the matter for April 2,
2007. On April 2, 2007, after a hearing, this court granted
Defendant’s petition to enforce the settlement in the amount
of $6,000.1 On April 30, 2007, Plaintiff filed a Notice of
Appeal. On May 4, 2007, this court ordered Plaintiff to file a
concise statement of matters complained of on appeal in
accordance with Pa.R.A.P. 1925(b). On June 15, 2007,
Plaintiff filed his concise statement.

It is a well-settled doctrine that settlement agreements
are a highly favored judicial tool. Miller v. Clay Township,

555 A.2d 972, 973 (Pa.Cmwlth. 1989). Pennsylvania law is
clear that “[t]he intent of the parties is a question of fact
which must be determined by the factfinder.” McDonnell v.

Ford Motor Co., 643 A.2d 1102, 1105-6 (Pa.Super. 1994). “In
the case of a disputed oral contract, what was said and done
by the parties as well as what was intended by what was said
and done by them are questions of fact.” United Coal v.

Hauley Fuel Coal, Inc., 525 A.2d 741, 742 (Pa.Super. 1987).
In Plaintiff ’s motion for reconsideration to place this

case on the next available trial list, which was denied by this
court on December 1, 2006, Plaintiff admitted that “after
discussions with his counsel and after reviewing the gener-
al release sent by defense counsel, Plaintiff decided not set-
tle the case for $6,000.00. [sic]” Plaintiff ’s Motion to Relist
the Case dated 12/1/2006, para. 6. In his Statement of
Matters Complained of on Appeal, para. 5, Plaintiff reiterat-
ed: “I initially agreed, however, later advised the court that
I did not want to settle.” Buyer’s remorse is not grounds to
overturn a valid settlement. See Dick Corp. v. Dukes-

Sparks, GD 05-12124 (December 20, 2005), aff ’d 907 A.2d
1142 (Pa.Super. 2006).
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Because Plaintiff settled this case for $6,000 then subse-
quently decided to renege on the settlement, this court
appropriately enforced the settlement. For the foregoing
reasons, this court’s order of April 2, 2007, granting
Defendant’s Petition to Enforce Settlement was proper.

Strassburger, J.
July 31, 2007

1 Plaintiff did not testify at this hearing.

Commonwealth of Pennsylvania v.
Jamal Rasheed

Voluntary Manslaughter—Presumption of Innocence

1. When defendant is charged with criminal homicide, the
trial court is not required to instruct the jury on voluntary
manslaughter when the claim that the defendant was acting
either in the heat of passion or under justifiable belief of self
defense is not supported by the evidence.

2. Defendant was not denied the presumption of inno-
cence by assistant district attorney’s reference to witnesses
visiting defendant in jail because the court gave clear cura-
tive instruction upon defendant’s request.

(Joan Shoemaker)

Michael Streily for the Commonwealth.
James W. Kraus for Defendant.

No. CC 200302790; 200305464. In the Court of Common Pleas
of Allegheny County, Pennsylvania, Criminal Division.

OPINION
Cashman, J., June 26, 2007—The appellant, Jamal

Rasheed, (hereinafter referred to as “Rasheed”), has filed
the instant appeal as a result of the imposition of a sentence
of a period of incarceration of not less than thirteen nor
more than twenty-six years to be followed by a period of
probation of five years following his convictions of the
crimes of third degree murder and possession of a firearm
without a license. In response to this Court’s 1925(b) Order
of Court directing that he file a concise statement of matters
complained of on appeal, he has filed that statement alleg-
ing seven claims of error.

Initially, Rasheed maintains that this Court erred in
the manner in which it instructed the jury on third degree
murder, voluntary manslaughter and the definition of
malice. In addition, Rasheed has also suggested that this
Court erred in refusing to instruct the jury on voluntary
manslaughter. Rasheed’s second claim of error is that he
was denied his right to effective representation of counsel
when a request for a continuance was denied since he
believed that his trial counsel did not have sufficient time
to prepare his case. Rasheed’s third claim of error is that
this Court erred in refusing to grant a mistrial once it
became apparent that the defendant was incarcerated
during the course of his trial. Rasheed has also suggested
that the Commonwealth failed to provide discovery mate-
rial to him in a timely fashion so as to prejudice him dur-
ing the course of the trial. Rasheed next maintains that
this Court erred in allowing the jury to listen to Rasheed’s
testimony again after it had retired to deliberate. Rasheed
has also suggested that the evidence was insufficient to
support the verdicts rendered in this case. Finally,
Rasheed has suggested that the sentence of thirteen to

twenty-six years was unreasonable in light of his lack of a
prior criminal history.

On the evening of February 7, 2003, Mike Schuffert had
been drinking and was becoming angry with his former
friend, Chad Kosta, about Kosta’s attempt to establish a
romantic relationship with one, if not both, of Schuffert’s
former girlfriends, Angela Otlano and Raquel Ulicny.
Schuffert discovered that there was a party taking place at
Brian Blakely’s home where both of these girls were in
attendance, as was Chad Kosta. Schuffert decided that he
was going to confront Kosta about his relationship with
Schuffert’s ex-girlfriends and persuaded a friend of his,
Robert Boyd, to accompany him to Blakely’s house.
Schuffert wanted Boyd to provide protection for him since
he intended to fight Kosta about his perceived relationships
with these two young women.

Schuffert and Boyd walked several miles until they came
to the Blakely home and Schuffert began pounding on the
door demanding that he be let in since he wanted to fight
with Kosta. When he was not permitted inside the residence,
Schuffert only became louder and more insistent in wanting
to beat Kosta up but left the residence when Mrs. Blakely
came to the front door and told him that she was going to
call the police if he did not leave. Despite telling Schuffert
that the police were going to be called, Brian Blakely called
Rasheed and asked him to come over and help get Schuffert
away from the residence. Rasheed who is six feet four, two
hundred and seventy pounds, had been drinking all day with
his girlfriend and smoking marijuana blunts. After receiv-
ing the phone call, he armed himself with a Taurus revolver
that he had in a holster. Rasheed left his residence and then
walked approximately one block until he was in an alleyway
near Blakely’s home. Also in the alley were Schuffert and
Boyd who were on their way back to Schuffert’s residence.
When Schuffert saw Rasheed, he said “Who is this?” to
which Rasheed responded, “The killer, mother fucker,” and
then he shot Schuffert one time in the head. Boyd ran to the
West Mifflin Volunteer Fire Department to tell them what
had happened.

The West Mifflin Police were dispatched to the fire hall
and then Boyd took them to the alley where his friend had
been shot. Paramedics were called, however, Schuffert was
unresponsive and he was transferred to Presbyterian
University Hospital, where he died two days later from the
gunshot wound to his head. As other police officers were
leaving the West Mifflin Police station to respond to the
shooting scene, Rasheed walked into the police station and
stated that he was the individual who had shot Schuffert.
After being given his Miranda warnings, Rasheed agreed to
give a statement to the police. In that statement, Rasheed
acknowledged that while he was the shooter, he did not do so
intentionally since he was trying to scare Schuffert and that
when he was attempting to pull the gun out of the holster,
that it accidentally went off.

Rasheed’s first claim of error deals with the manner in
which this Court instructed the jury with respect to the
crime of criminal homicide. Originally Rasheed maintains
that it was error for the Court not to instruct the jury on the
lesser-included offense of voluntary manslaughter instead
only charging the jury on first-degree murder, third degree
murder and involuntary manslaughter. Voluntary
Manslaughter is defined in §2503 of the Pennsylvania
Crimes Code as follows:

§2503. Voluntary manslaughter

(a) General rule.—A person who kills an individual
without lawful justification commits voluntary
manslaughter if at the time of the killing he is act-
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ing under a sudden and intense passion resulting
from serious provocation by:

(1) the individual killed; or

(2) another whom the actor endeavors to kill,
but he negligently or accidentally causes the
death of the individual killed.

(b) Unreasonable belief killing justifiable.—A per-
son who intentionally or knowingly kills an individ-
ual commits voluntary manslaughter if at the time of
the killing he believes the circumstances to be such
that, if they existed, would justify the killing under
Chapter 5 of this title, but his belief is unreasonable.

(c) Grading.—Voluntary manslaughter is a felony
of the first degree. 18 Pa.C.S.A. §2503

For a person to be guilty of voluntary manslaughter, he
must act either under the heat of passion or an unjustifiable
belief of the right of self-defense. Commonwealth v. Walker,

540 Pa. 80, 656 A.2d 90 (1995). In Commonwealth v. Carter,

502 Pa. 433, 466 A.2d 1328 (1983), the Pennsylvania Supreme
Court held that a Trial Court is not required to instruct a jury
on voluntary manslaughter when the claim that the defen-
dant was acting under justifiable belief of his right of self
defense is not supported by the evidence. Similarly, in
Commonwealth v. Browdie, 543 Pa. 337, 671 A.2d 668 (1996),
the Supreme Court held that the Trial Court is not required
to charge voluntary manslaughter when the evidence does
not support such a charge.

In the instant case, there was no evidence of provoca-
tion by the victim, no evidence of Rasheed acting in the
heat of passion, nor was there any evidence that Rasheed
acted with an unjustifiable belief of the right of self
defense. The Commonwealth, through its eyewitness,
Robert Boyd, presented evidence of an intentional killing
that was corroborated by Rasheed’s statement that he was
the killer. Even Rasheed’s version of how this homicide
occurred did not provide any of the elements of voluntary
manslaughter but, at best, demonstrated an accidental
killing occurring as a result of a grossly negligent or reck-
less act. Since there was no evidence to support the charge
on voluntary manslaughter, this Court did not err in refus-
ing to give that charge. Commonwealth v. Johnson, 572 Pa.
283, 815 A.2d 563 (2002).

Rasheed also contends that this Court erred when rein-
structing the jury on the elements of third degree murder
and explaining the concept of malice. In reviewing a chal-
lenge to a jury instruction, an Appellate Court must review
the charge as a whole. Commonwealth v. Spotz, 563 Pa. 269,
759 A.2d 1280 (2000). Instructions to a jury will be deemed
proper if they clearly, adequately and accurately reflect the
law. A Trial Court is not bound by the Pennsylvania
Standard Suggested Jury Instructions since they have never
been adopted or endorsed by the Pennsylvania Supreme
Court. A judge has broad discretion in phrasing instructions
so long as the law is clearly, adequately and accurately set
forth. Commonwealth v. Stokes, 532 Pa. 242, 650 A.2d 704
(1992). In reviewing the instructions that were given to the
jury with respect to the charge of criminal homicide and the
concept of malice, it is apparent that the jury was provided
with adequate, accurate and clear instructions with regard
to those charges.

Rasheed’s next claim of error deals with the Court’s
instruction to the jury that it could infer malice as a result of
the use of a deadly weapon on a vital part of the victim’s
body. The instruction given to the jury with respect to its
ability to infer malice with use of a deadly weapon on part of

the victim’s body is consistent with the law of the
Commonwealth. Commonwealth v. O’Searo, 466 Pa. 224, 352
A.2d 30 (1976); Commonwealth v. Toledo, 365 Pa.Super. 224,
529 A.2d 480 (1987). In reviewing the instruction to the jury
on the issue of malice as it pertains to first and third degree
murder, it is clear those instructions were consistent with
the law and clearly and accurately conveyed to the jury what
the concept of malice is. In Commonwealth v. Cruz-Centeno,

447 Pa.Super. 98, 668 A.2d 536 (1995), the Pennsylvania
Superior Court set forth the elements of the crime of third
degree murder and the manner in which it could be proven
as follows:

“The elements of third-degree murder, as devel-
oped by case law, are a killing done with legal mal-
ice but without the specific intent to kill required in
first-degree murder.” Commonwealth v. Hill, 427
Pa.Super. 440, 444, 629 A.2d, 949, 951 (1993).
“Malice is the essential element of third degree
murder[,]” Commonwealth v. Mercado, 437
Pa.Super. 228, 245, 649 A.2d 946, 955 (1994), “and
is the distinguishing factor between murder and
manslaughter.” Commonwealth v. Smouse, 406
Pa.Super. 369, 379, 594 A.2d 666, 671 (1991). The
Pennsylvania Supreme Court has defined malice in
the following terms:

‘The distinguishing criterion of murder is malice
aforethought. But it is not malice in its ordinary
understanding alone, a particular ill-will, a spite or
a grudge. Malice is a legal term, implying much
more. It comprehends not only a particular ill-will,
but every case where there is wickedness of dispo-
sition, hardness of heart, cruelty, recklessness of
consequences, and a mind regardless of social duty,
although a particular person may not be intended
to be injured. Murder, therefore, at common law
embraces cases where no intent to kill existed, but
where the state or frame of mind termed malice, in
its legal sense, prevailed.’

Commonwealth v. Thomas, 527 Pa. 511, 514, 594
A.2d 300, 301 (1991), quoting Commonwealth v.

Drum, 58 Pa. 9, 15 (1868). Accordingly, it has been
observed “that malice may be found where the
‘actor consciously disregard [s] an unjustified and
extremely high risk that his actions might cause
death or serious bodily harm.’” Commonwealth v.

Seibert, 424 Pa.Super. 242, 250, 622 A.2d 361, 364
(1993), quoting Commonwealth v. Young, 494 Pa.
224, 228, 431 A.2d 230, 232 (1981). “Malice may be
inferred from ‘the attending circumstances of the
act resulting in the death.’” Commonwealth v. Lee,

426 Pa.Super. 345, 350, 626 A.2d 1238, 1241 (1993),
quoting Commonwealth v. Gardner, 490 Pa. 421,
424, 416 A.2d 1007, 1008 (1980). “Malice is proper-
ly implied when a deadly weapon is directed to a
vital part of the [victim’s] body.” Commonwealth v.

Palmer, 448 Pa. 282, 288, 292 A.2d 921, 923 (1972).
See also: Commonwealth v. Hardcastle, 519 Pa.
236, 250, 546 A.2d 1101, 1107 (1988), cert. denied,

493 U.S. 1093, 110 S.Ct. 1169, 107 L.Ed.2d 1072
(1990). Indeed, “the inference from the use of a
deadly weapon upon a vital part of the body alone

is sufficient to establish malice.” Commonwealth v.

Torres, 396 Pa.Super. 499, 503, 578 A.2d 1323, 1325
(1990) (emphasis added). See: Commonwealth v.

Carbone, 524 Pa. 551, 562-563, 574 A.2d 584, 590
(1990).
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The instruction given to the jury did nothing more than
advise it of these concepts as they apply to malice. The jury
was advised that it, would be determining the facts by the
consideration of both direct and circumstantial evidence and
that the use of a weapon on a vital part of someone’s body
could be used as circumstantial evidence to demonstrate
that that individual acted with malice.

Rasheed’s next claim of error is that he was denied his
right to counsel under the Sixth Amendment of the United
States Constitution after a request for a fourth continuance
was not granted. The predicate for this suggestion is that
he met with his trial counsel only six days prior to trial and
he believed that his trial counsel was not prepared to try
this case. The refusal to grant a continuance by a trial
judge constitutes reversible error only if there has been an
abuse of discretion. Commonwealth v. Howard, 466 Pa.
445, 353 A.2d 438 (1976). The claim that counsel needs
more time to prepare does not mandate the granting of a
continuance. Commonwealth v. Brown, 351 Pa.Super. 119,
505 A.2d 295 (1986). In the instant case, counsel never sug-
gested that he was unprepared but, rather, asked for the
continuance on the basis that Rasheed believed that he
was unprepared. This request for a continuance was
denied due to the fact that the case had been continued by
the defense on three prior occasions. Initially Rasheed had
hired private counsel and then that counsel was permitted
to withdraw. The Public Defender’s Office was appointed
to represent Rasheed and had the file for more than a year
preparing for trial. Discovery was provided to the initial
counsel and to the Public Defender’s Office and his trial
counsel was ready to vigorously examine all of the
Commonwealth’s witnesses. There is nothing in this record
that could remotely suggest that Rasheed was denied his
right to counsel or that his counsel was not prepared to try
Rasheed’s case.

Rasheed’s claims that he was denied his rights under
the Fourth and Fifth Amendments when the District
Attorney, during his examination of Rasheed’s witnesses,
made reference to them visiting him. The inference being
that during the pendency of this particular proceeding was
that Rasheed was in jail, thus stripping him of his presump-
tion of innocence. Rasheed now maintains that as a result
of those improper questions, the Court should have granted
a mistrial. In Commonwealth v. Sanchez, 589 Pa. 43, 907
A.2d 477, 491 (2006), the Supreme Court set forth the stan-
dard for review of the denial of a request for a mistrial as
follows:

The denial of a motion for a mistrial is assessed on
appellate review according to an abuse of discre-
tion standard. See Commonwealth v. Savage, 529
Pa. 108, 116, 602 A.2d 309, 312 (1992). The central
tasks confronting the trial court upon the making of
the motion were to determine whether misconduct
or prejudicial error actually occurred, and if so, to
assess the degree of any resulting prejudice.

The Court did not grant a mistrial since Rasheed never
asked for one nor did this Court believe that it should sua
sponte declare a mistrial based upon the state of the record.
Rather, the Court granted Rasheed’s request for a curative
instruction with respect to the assistant district attorney’s
questions about Rasheed’s witnesses visiting him at the jail.
(Trial Transcript, page 445). In response to that request, this
Court gave the following instruction:

THE COURT: Ladies and gentlemen, as I told you,
any individual accused of a crime is presumed
innocent. The fact that somebody was arrested

and the fact that somebody was charged, the fact
that a crime [sic trial] took place is not evidence
in making a determination as to what the facts are
with respect to these crimes. The fact that Mr.
Rasheed is in jail is not evidence to be considered
by you. The only reason the fact that he was in jail
came up in evidence would tend to show a bias or
prejudice on behalf of some of the witnesses
because of the relationship they have built up with
him. That is not to be considered by you and is not
going into the fact finding process that you are
about to engage.

Trial Transcript, page 529, line 12 through page
530, line 9.

In reviewing this in light of the questions that were asked by
the Assistant District Attorney, it is clear that the jury was
properly instructed and Rasheed was not deprived of any of
his constitutional rights.

Rasheed’s next claim of error is that the Commonwealth
did not provide the discovery to Rasheed in a timely manner.
In particular, Rasheed complains about not receiving a tran-
script of the tape-recorded confession that he gave to the
police until a week before trial. In addition, Rasheed has
complained about the fact that he did not see all of the pho-
tographs that the Commonwealth ultimately used as exhibits
in this particular case. Rasheed gave not only a taped state-
ment but, also, a written statement and he was in possession
of a copy of his written confession. At the time that he was
initially interviewed by the West Mifflin Police, Rasheed
gave a written confession to Chief Deaner, who wrote up that
confession and then read it back to him on at least two sepa-
rate occasions and then had Rasheed sign that confession.
That confession was substantially in accordance with the
taped statement that he later gave to the homicide detectives
from the Allegheny County Police. Both the written and
taped statements were inculpatory statements of which his
counsel had knowledge and his counsel had the opportunity
to extensively cross-examine the officers who participated in
obtaining these statements.

With respect to the photographs that were used by the
Commonwealth in this case, there were two separate types of
photographs, those being the investigative photographs
taken at the scene of the shooting, and the autopsy photo-
graphs. The fact that the Commonwealth may have used one
or more photographs which were not displayed to Rasheed
on an earlier occasions was of no moment since they did
nothing more than illustrate the area where the shooting
took place. There is no dispute about where the shooting took
place; accordingly, the fact that the Commonwealth may
have used one or more photographs, which Rasheed had not
seen, is immaterial.

Rasheed also suggests that this Court erred in permitting
the Jury to listen to his taped confession again, after it had
begun its deliberations. The problem with this particular
contention is that the taped confession along with his written
confession were admitted as exhibits and the jury had a right
to review each and every exhibit. When Rasheed went to the
West Mifflin Police Department to tell the police that he had
shot Schuffert, he was interviewed by West Mifflin Police
Chief Deaner and Officer Husfel. Rasheed indicated that he
was too nervous to write and Chief Deaner wrote down
Rasheed’s statement verbatim. Officer Husfel was a witness
to this statement and after Chief Deaner had read back the
statement to Rasheed on at least two occasions, Rasheed
signed it and Officer Husfel witnessed it. After this state-
ment was taken, the homicide detectives from the Allegheny
County Police took a taped statement which was identified
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and admitted as Commonwealth Exhibit “19.” Once that
taped statement was identified it was played for the jury dur-
ing the course of the Commonwealth’s case in chief. Officer
Husfel who was a witness to that statement when it was
taken read the written statement to the jury. The fact that
Chief Deaner did not testify in this proceeding is irrelevant
since Officer Husfel was a witness to that statement. After
the jury had been instructed as to what the law was with
respect to the charges filed against Rasheed, it began its
deliberations and then requested that the taped statement be
replayed. This Court granted that request since the taped
statement had been admitted as an exhibit and the jury was
entitled to review that exhibit as it would be entitled to
review any other tangible exhibit.

Rasheed’s next claim of error is that the evidence was
insufficient to support a verdict of third degree murder.
While Rasheed has suggested that the evidence was insuffi-
cient, the wording of his statement of matters complained of
on appeal also suggests that he may believe that the verdict
is against the weight of the evidence. In Commonwealth v.

Widmer, 560 Pa. 308, 744 A.2d 745, 751-752 (2000), the
Pennsylvania Supreme Court stated the significant differ-
ences between these two claims and the different standards
of review for each of these claims.

In order to address this claim [the misstated
standard of review for a weight of the evidence
claim] we find it necessary to delineate the distinc-
tions between a claim challenging the sufficiency of
the evidence and a claim that challenges the weight
of the evidence. The distinction between these two
challenges is critical. A claim challenging the suffi-
ciency of the evidence, if granted, would preclude
retrial under the double jeopardy provisions of the
Fifth Amendment to the United States Constitution,
and Article I, Section 10 of the Pennsylvania
Constitution, Tibbs v. Florida, 457 U.S. 31, 102 S.Ct.
2211, 72 L.Ed.2d 652 (1982); Commonwealth v.

Vogel, 501 Pa. 314, 461 A.2d 604 (1983), whereas a
claim challenging the weight of the evidence if
granted would permit a second trial. Id.

A claim challenging the sufficiency of the evi-
dence is a question of law. Evidence will be deemed
sufficient to support the verdict when it establishes
each material element of the crime charged and the
commission thereof by the accused, beyond a rea-
sonable doubt. Commonwealth v. Karkaria, 533 Pa.
412, 625 A.2d 1167 (1993). Where the evidence
offered to support the verdict is in contradiction to
the physical facts, in contravention to human expe-
rience and the laws of nature, then the evidence is
insufficient as a matter of law. Commonwealth v.

Santana, 460 Pa. 482, 333 A.2d 876 (1975). When
reviewing a sufficiency claim the court is required
to view the evidence in the light most favorable to
the verdict winner giving the prosecution the ben-
efit of all reasonable inferences to be drawn from
the evidence. Commonwealth v. Chambers, 528 Pa.
558, 599 A.2d 630 (1991). [12] [13] [14] [15]. A
motion for new trial on the grounds that the verdict
is contrary to the weight of the evidence, concedes
that there is sufficient evidence to sustain the ver-
dict. Commonwealth v. Whiteman, 336 Pa.Super.
120, 485 A.2d 459 (1984). Thus, the trial court is
under no obligation to view the evidence in the
light most favorable to the verdict winner. Tibbs,
457 U.S. at 38 n. 11, 102 S.Ct. 2211.FN3 An allega-
tion that the verdict is against the weight of the evi-

dence is addressed to the discretion of the trial
court. Commonwealth v. Brown, 538 Pa. 410, 648
A.2d 1177 (1994). A new trial should not be granted
because of a mere conflict in the testimony or
because the judge on the same facts would have
arrived at a different conclusion. Thompson, supra.

A trial judge must do more than reassess the cred-
ibility of the witnesses and allege that he would not
have assented to the verdict if he were a juror. Trial
judges, in reviewing a claim that the verdict is
against the weight of the evidence do not sit as the
thirteenth juror. Rather, the role of the trial judge is
to determine that “notwithstanding all the facts,
certain facts are so clearly of greater weight that to
ignore them or to give them equal weight with all
the facts is to deny justice.” Id.

FN3. In Tibbs, the United States Supreme
Court found the following explanation of the criti-
cal distinction between a weight and sufficiency
review noteworthy:

When a motion for new trial is made on the ground
that the verdict is contrary to the weight of the evi-
dence, the issues are far different…. The [trial]
court need not view the evidence in the light most
favorable to the verdict; it may weigh the evidence
and in so doing evaluate for itself the credibility of
the witnesses. If the court concludes that, despite
the abstract sufficiency of the evidence to sustain
the verdict, the evidence preponderates sufficient-
ly heavily against the verdict that a serious miscar-
riage of justice may have occurred, it may set aside
the verdict, grant a new trial, and submit the issues
for determination by another jury.

Tibbs 457 U.S. at 38 n. 11, 102 S.Ct. 2211 quoting

United States v. Lincoln, 630 F.2d 1313 (Cir. 8 1980).

In reviewing the current claims asserted by Rasheed, it is
clear that the evidence was more than sufficient to establish
Rasheed’s guilt and that the verdicts were not against the
weight of the evidence. Rasheed had suggested that the
shooting of Schuffert was accidental and that it occurred
when his gun discharged while he was attempting to remove
it from its holster. The Commonwealth introduced into evi-
dence the holster and the jury was able to see that there was
no bullet hole in that holster demonstrating that the gun
could not have fired while it was being removed from that
holster. The Commonwealth also introduced the testimony of
Boyd, who was the eyewitness to the shooting, and heard
Rasheed respond to Schuffert’s question as to who was there
by saying “The killer, mother fucker.” The Commonwealth
also had circumstantial evidence that Schuffert was shot in
the head, thereby establishing the malice necessary for the
verdict of third degree murder. It is clear that regardless of
which standard is used, that the Commonwealth proved
beyond a reasonable doubt that Rasheed shot Schuffert and
did so with malice thereby establishing the basis for his con-
viction of third degree murder.

Rasheed’s final claim of error is that this Court failed to
take into consideration Rasheed’s lack of prior criminal
record and his acknowledgement of responsibility for the
death of Schuffert and the fact that he was amenable to reha-
bilitation when it sentenced him to a period of incarceration
of not less than thirteen nor more than twenty-six years. This
Court had the opportunity to listen to the witnesses who
came forward on Rasheed’s behalf at the time of sentencing
and had the benefit of a presentence report prepared in aid
of sentencing and also the guidelines that were prepared in
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connection with Rasheed’s case. Those guidelines revealed
that a mitigated range sentence would have started at seven-
ty-eight months, a standard range sentence would have been
ninety to two hundred forty months and an aggravated range
sentence would have been two hundred forty months. This
Court, at the time that it imposed sentence, acknowledged
that Rasheed had no prior criminal involvement as an adult
and that he was amenable to rehabilitation. This Court did
not impose an aggravated range sentence nor did it impose a
mitigated range sentence but, rather, imposed a sentence
that was below the middle of the standard range for sentenc-
ing. The sentence that was imposed upon Rasheed was
appropriate based upon the facts and circumstances that
were attendant to his conviction for the crime of third degree
murder. This Court believed that the Commonwealth’s
observation that the jury had taken into consideration his
acknowledgement of responsibility for Schuffert’s death
when it found him guilty of third degree murder instead of
first-degree murder was correct. Based upon all of the evi-
dence that was presented at the time of sentencing, it is clear
that the sentence imposed upon Rasheed of thirteen to twen-
ty-six years was fair, appropriate and just.

Cashman, J.
Dated: June 26, 2007

Commonwealth of Pennsylvania v.
Jared Henkel

Commonwealth of Pennsylvania v.
Craig Elias

Commonwealth of Pennsylvania v.
Jared Lischner

Hypnosis of Witness—After-Discovered Evidence—Remand

1. Defendants were granted a hearing on remand by
Superior Court to address whether or not a witness, Matthew
Henkel, brother of one of the defendants (“Witness”) was
hypnotized as stated in an affidavit filed by Diane Henkel,
their mother, supporting after-discovered evidence.

2. At the hearing, the court heard testimony from experts
regarding hypnosis and from the allegedly hypnotized
Witness who denied he was hypnotized.

3. The court found that Diane Henkel, who claimed to
have hypnotized her son Matthew, was not credible, and
could not have hypnotized him because she lacked instruc-
tion in hypnosis. Further, she was found not credible based
on her demeanor, inconsistent memory lapse, and the fact
that she had an interest in the outcome of the proceedings (to
free her son Jared from life imprisonment).

(Lynn E. MacBeth)

Thomas J. Ceraso for Jared Henkel.
Caroline J. Roberto for Craig Elias.
Patrick J. Thomassey for Jared Lischner.
Thomas Merrick for the Commonwealth.

Nos. CC200205481, 200205956, 200205955, 200205482,
200205909, 200205952. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

ADDENDUM TO OPINION OF THE COURT
PROCEDURAL HISTORY1

Manning, J., July 12, 2007—This matter comes before
the Court on remand from the Superior Court. The defen-
dants filed timely Notices of Appeal from the judgment of
sentence imposed following their conviction on murder2

and related offenses. After each of the defendants request-
ed several extensions of time to file, their briefs were due in
mid-June, 2006. On June 12, 2006 Jared Henkel filed a
Petition for Remand Pursuant to Rule 720 of the
Pennsylvania Rules of Criminal Procedure. Elias and
Lischner filed similar pleadings on June 13 and 14, respec-
tively. In these Petitions, the defendants alleged that the
mother of Jared Henkel, Diane Henkel, recently provided
them with an affidavit in which she claimed to have hypno-
tized her other son, Matthew, in June or July 2003.3 In this
affidavit, she claimed that in late June or early July, 2003,4
because Matthew was having trouble sleeping due to per-
sistent nightmares associated with the death of Andrew
Jones, she hypnotized Matthew. During the hypnotic trance
she claimed to have induced, she questioned her son about
the events surrounding Jones’ death. The defendants
claimed in their Petitions that Matthew Henkel offered new
and different information following the hypnotism. They
asked that the matter be remanded to the Court to address
this claim of after discovered evidence.

In Orders dated June 19 (Elias) and June 20 (Lischner
and Henkel) the Superior Court denied the request for
remand without prejudice to the defendants’ right to raise
the after discovered evidence claim in their brief and/or in
subsequent PCRA proceedings.

Henkel filed his brief on June 19 while Lischner filed a
brief on June 24 and a supplemental brief on June 26 and
Elias, following another extension of time, filed his on July
10, 2006. Each defendant included the after discovered evi-
dence claim in their briefs. The Commonwealth’s briefs
were timely filed and oral argument was scheduled for
January 31, 2007. On February 23, 2007 the Superior Court
ordered that Diane Henkel’s affidavit and the Order of
June 20, 2006 be made part of the original record. On
March 20, 2007 the Superior Court issued a Memorandum
Opinion that remanded the matter to this Court and direct-
ed that this Court conduct an evidentiary hearing and make
factual determinations concerning two questions: “Did
Mrs. Henkel indeed hypnotize Matthew and, if she did,
when? What specific portions of Matthew’s testimony were
elicited by this testimony?” (Memorandum Opinion, March
20, 2007, p. 5).

Pursuant to that directive, this Court held a hearing that
began on June 5 and concluded on June 7, 2007. At that hear-
ing, the defendants presented testimony from Diane Henkel
and from an expert in hypnosis, Robbie Greenfield, a
licensed social worker and counselor. The Commonwealth
presented Matthew Henkel, its own expert, Dr. Mark King, a
psychologist, as well as representatives from Community
College of Allegheny County (“CCAC”) and Carlow
University (“Carlow”). The Commonwealth also called
Assistant District Attorney Kevin McCarthy. Exhibits were
offered that consisted of police reports setting forth state-
ments that Matthew Henkel made prior to trial and the
recorded statements he made prior to trial. Other exhibits
admitted included the May 25, 2006 affidavit of Diane
Henkel; the November 2, 2006 affidavit of Matthew Henkel;
the police report of Matthew Henkel’s April 4, 2007, state-
ment signed by him on May 14, 2007; the e-mail that he sent
to Bill Moushey on May 16, 2007; the records from CCAC
and Carlow University concerning the classes taken by
Diane Henkel; the expert witnesses curriculum vitae; and
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several books on hypnosis offered by the Commonwealth. At
the conclusion of the hearing on June 7, 2007, the Court
entertained argument from the attorneys.

SUMMARY OF THE EVIDENCE
Diane Henkel testified that she first became interested in

hypnosis as she attended school to obtain her nursing
degree. She stated that hypnosis “…was brought up at class-
es, that our instructors would talk about it. But they really
referred to it mostly as relaxation.” (N.T. Vol. I, p. 18). In her
introductory nursing classes at CCAC, her instructors would
touch upon relaxation as a technique to help persons with
chronic pain. They referred to this relaxation as a form of
self-hypnosis. (N.T. Vol. I, p. 19). She said that at the CCAC
nursing program, “…they [the instructors] tell you that when
you have a patient that’s agitated and cannot be calmed, or is
in pain and not being relieved by pain medication, that
there’s a lot of things you can do to help ease them and com-
fort them. Like change their position, have them close their
eyes, speak to them. That’s all part of it.” (N.T. Vol. I, p. 80).

She said that she also learned about self-hypnosis when
she “monitored” a program or class designed for women who
returned to school later in life. In this program, the instruc-
tors “…would teach different ways to relax.” (N.T. Vol. I, p.
22). She further described the program:

It was to help older women mostly who were com-
ing back to school that had never gone to college.
One of the areas that they touched on, to help us
from being anxious, to help us to do better, because
the older students were considered to be more con-
scientious and as such they would put higher
demand on them, was self-hypnosis. It wasn’t the
only thing.

(N.T. Vol. I, p. 65). She said that she did not take this program
or class for credit but accompanied a friend who was regis-
tered for this class or program “…three, four, five or six…”
times. (N.T. Vol. I, p. 66). She also claimed that when she con-
tinued her education at Carlow University, she again
received instruction in how to use relaxation techniques in
the treatment of chronically ill patients. She admitted, how-
ever, that she was never taught how to hypnotize people by
any instructor at Carlow University. (N.T. Vol. I, p. 71). She
agreed that the relaxation techniques that she was describ-
ing as having been discussed in classes at both CCAC and
Carlow was the “hypnosis” that she claimed to have had
some instruction in during her education. These relaxation
techniques that she was to use both to relax herself to cope
with being an older student and to help patients deal with
pain were forms of self-hypnosis and was the only type of
hypnosis that was discussed in any of her classes at either
institution. (N.T. Vol. I, pp. 68-71).

Mrs. Henkel was never herself hypnotized and never
received treatment from a hypnotherapist. (N.T. Vol. I, p.
72). To the best of her knowledge, she never attended a sem-
inar taught by person with an education in hypnotism. (N.T.
Vol. I, p. 22). She did, however, attend an event or show at
her high school auditorium during which a performer person
hypnotized others. (N.T. Vol. I, p. 78).

She also received continuing education courses following
her graduation, during her employment as a nurse that
involved techniques of relaxation to help patients cope with
pain. (N.T. Vol. I, p. 73). These courses did not, however,
involve any training in how to hypnotize patients and she
never tried or succeeded in hypnotizing any patients in her
care. (N.T. Vol. I, p. 74). She also has read several books per-
taining to hypnosis. (N.T. Vol. I, pp. 23 & 77-79). She specifi-
cally identified Commonwealth Exhibit 3, Hypnosis for

Change, 3rd. Ed., as one of the books that she read. (N.T. Vol.
I, p. 76).

Turning to the events of late June and early July 2003,
she said that her son Matthew came to live with her shortly
after the arrest of Jared when his father kicked him out of
the house he shared with his father and brother because he
had agreed to testify against his brother in exchange for the
agreement of the Commonwealth that he would not be pros-
ecuted. (N.T. Vol. I, p. 24). She observed that Matthew was
having trouble sleeping and that he was having difficulty
coping with the killing of Andrew Jones. These problems led,
according to her, to a stay at Western Psychiatric Hospital in
the beginning of July 2003. (N.T. Vol. I, p. 24). According to
Mrs. Henkel, she picked Matthew up from that hospital on
July 3 or 4 and brought him home with her. Although he had
rebuffed an earlier suggestion that he permit his mother to
hypnotize him to try to cope with his problems, she claims
that upon his return after the hospital stay, and following an
emotional outburst when he saw a picture of the victim, he
agreed to let her hypnotize him. (N.T. Vol. I, pp. 32-34).

Well, normally what I would do to help him relax is
say, Matthew, let’s imagine you’re on a beach and
we’re up at Lake Erie. We used to always go to Lake
Erie. And say that the sun was warm. You could
feel the sun warm on your back…. You’re walking
barefoot…. And as we walked, we were going to
feel more relaxed. Your problems–you’re leaving
your problems behind you.

(N.T. Vol. I, p. 36). She said that during this process, she had
him focus on a pink stone ring that she wore. She told him
that they were walking towards a pier and that when he
arrived there “…all his problems had been left behind.
Because every step he was relaxing. He was letting go of his
problems. And then we would get to the pier, and I would say,
Matthew, you’re at peace. You can sleep. And you can accept
what has happened. Andy is at peace.” (N.T. Vol. I, p. 37). She
testified that during this session, his breathing would slow
and he looked like he was relaxing. His eyes would be closed
but on occasion he would open them. She said that it took her
between 10 and 15 minutes to have him in a state of relax-
ation. (N.T. Vol. I, p. 38). After he was relaxed, she said that
she began to question him regarding the murder of Andrew
Jones. She claimed that he then described for her the events
of the evening and next morning, when Jones was killed and
his body dumped in the Ohio River near Steubenville, Ohio.
She claimed that he described these events to her as if he
were witnessing them as they occurred. She said that she
decided to question him about that night, while he was hyp-
notized, because Matthew had refused to discuss those mat-
ters with her. She said that she wanted to know who was
involved in this, referring to the death of the victim. (N.T.
Vol. I, p. 48). She said that this was the only time that she
ever hypnotized Matthew. (N.T. Vol. II, p. 24).

She stated that during this session, Matthew was in an
induced state of hypnotic trance. When asked what the word
“trance” meant to her, she said, “It means you’re in a different
state. Daydreaming is actually a trance.” (N.T. Vol. I, p. 52).
She went on to state that a trance is “…a stage where you get
the person to relax, that they’re calm, that you’re trying to
relieve stress, and you get them to come to terms with what-
ever the problem is that is bothering them.” (N.T. Vol. I, p. 52).

Diane Henkel testified that she first discussed her claim
that she had hypnotized Matthew with her son Jared during
a visit to him at the state prison in Waynesburg. Her former
husband, Bruce Henkel, was present at this visit. She said
that prior to that, she believed that the matter of her hypno-
sis of Matthew was made known to Matthew’s attorneys and
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the Court because Matthew told her that he had informed his
attorneys. (N.T. Vol. II, pp. 32-39). When she learned that her
son was not aware of the hypnosis, she prepared her affidavit
and forwarded it to Jared’s attorney, Thomas Ceraso. She
said that she prepared the affidavit herself without any
assistance. (N.T. Vol. II, p. 36). When asked if she discussed
the matter of the hypnosis and the affidavit with Bruce
Henkel, she said, “I don’t know.” (N.T. Vol. II, pp. 36 & 39).

The defense next presented the testimony of Robbie
Greenfield. Ms. Greenfield is self-employed as a counselor
and operated a business called “Beyond Therapy” in
Greensburg, Pennsylvania. She has a bachelor’s degree in
psychology and a master’s degree in counseling from
Indiana University of Pennsylvania, as well as a direct prac-
tice Master of Social Work from the University of Pittsburgh.
She is a diplomat of the National Association of Cognitive
Behavioral Therapist. Beginning in 1995, she took courses in
hypnotism. She completed the basic, intermediate and
advance course offered at the West Virginia University. She
stated that she devotes approximately 850 to 900 hours per
year to clinical hypnosis. (N.T. Vol. II, pp. 52-56). She also
offers a program to stop smoking through hypnosis and
devotes about 25 hours per year to that. (N.T. Vol. II, pp. 54-
55). She testified that she has taught continuing education
classes on hypnosis through the National Association of
Cognitive Behavioral Therapists.

She testified that she was in court when Diane Henkel
testified. She stated that in her opinion, if everything that

Diane Henkel described about her hypnosis of Matthew were

true and accurate, then Matthew Henkel was hypnotized.

Diane Henkel’s description of what she did to induce a hyp-
notic trance in Matthew and her description of Matthew’s
response were consistent with Matthew being hypnotized.

She was also asked, on several occasions, to define hypno-
tism. She described it as “The process of influential commu-
nications in which a person elicits and guides the interasso-
ciations of the person in order to establish or strengthen
therapeutic associations in the context of a collaborative and
mutual responsive goal oriented relationship.” (N.T. Vol. I, p.
59). Later, when asked to tell the Court “What makes hypno-
sis,” she said: “It’s an alerted state of awareness in our
mind…. Where we have maybe our conscious part of our
mind and then you have the unconscious, subconscious part
of our mind to bring those things forward that maybe nor-
mally would not come forward under the conscious state.”
(N.T. Vol. II, p. 106). This Court asked the witness, “If I were
to look at you and say, ‘I hypnotized someone,’ what factors
would you need to know that that was accurate? Not truthful.
Accurate.” (N.T. Vol. II, p. 118). She responded:

Well, I would ask you what steps you did. I would
ask you under what context you know the person. I
would ask you if they had agreed to do it, and I
would ask you what they were like under the state
of hypnosis, their body response, their body reac-
tions, how they sounded when they answered the
question…

How they came out and how they were afterwards,
too.

(N.T. Vol. II, pp. 118-119).

The Commonwealth presented two witnesses from the
educational institutions that Diane Henkel attended and at
which she claimed to have received some instruction in hyp-
nosis. While their testimony certainly established that nei-
ther institution offered courses in hypnosis, Mrs. Henkel
never claimed that she took courses in hypnosis, only that
the subject of using relaxation techniques was discussed in

passing in some of the courses she took. She described these
relaxation techniques as a form of hypnosis, but never
claimed to have received any instruction in inducing a hyp-
notic trance in others.

The Commonwealth presented expert testimony from
Mark King, Ph.D., a psychologist who initially specialized in
clinical hypnosis but whose recent practice has been focused
on performing custody analysis for the Family Division of
the Court of Common Pleas of Allegheny County and also for
Children and Youth Services of Allegheny County. He
authored five books on clinical hypnosis and studied with
Milton Erickson, the widely acknowledged founder of the
modem use of hypnosis in therapeutic settings. (N.T. Vol. III,
p. 81). He instructed other mental health professionals in the
use of hypnosis in therapy. (N.T. Vol. III, p. 89). He defined
hypnosis as “…a relationship between two or more people,
usually two, who one of the persons–the person called the
hypnotist–uses specialized training and skills to help the
other person–usually called the patient–with some prob-
lems….” (N.T. Vol. III, p. 89). He was asked to discuss the
significance of the terms “relaxation, trance and hypnosis”
in the context of hypnosis. He said that there was absolutely
no relationship between relaxation and trance. (N.T. Vol. III,
p. 90). He described a trance as “focused attention on any-
thing.” (N.T. Vol. III, p. 92). He stated that to get a person
into a trance, “…it takes you a really lot of skill and a lot of
training….” (N.T. Vol. III, p. 93). He also said self-hypnosis is
“…the ability to relax yourself…. It has nothing to do with
suggestion or anybody remembering anything. It doesn’t
have to do with treating anybody for any problem. It’s just
something that people kind of learn to do, and you could
actually learn this…. If you can follow instructions from a
good book and get that done, it has nothing to do with sug-
gestibility or anything that is relevant to the court case.”
(N.T. Vol. III, p. 104).

Dr. King was asked whether it was likely or plausible that
a person “…who has the experiences that you heard a wit-
ness in the case describe with respect to the field of hypno-
sis…” could perform the hypnosis of another person. He
responded, “With a high degree of certainty, I think from the
testimony I heard almost all day yesterday, I think that it
would be impossible–highly unlikely–certainly not impossi-
ble, but highly unlikely that that person has the skills right
now to hypnotize another person and to have that hypnosis
do anything, have any effect on them.” (N.T. Vol. III, p. 105).
He believed that the description that Diane Henkel gave of
the effect her actions had on Matthew when she was sup-
posed to have hypnotized him were not consistent with
Matthew being in a hypnotic trance but, rather, with him
simply being relaxed. (N.T. Vol. III, p. 125). He concluded his
cross-examination by stating, “But my professional opinion

as a psychologist is that if what she did, if she did what she

said she did and she had the training she said she had, then

it’s highly unlikely that Matthew Henkel was under trance

state at the time that she talked to him–I think it was July

4th.” (N.T. Vol. III, p. 158).
The Commonwealth also presented testimony from

Matthew Henkel. His testimony on direct completely contra-
dicted that of his mother. He said that she never hypnotized
him; that she never discussed the issue of hypnotism with
him or indicated to him that she had an interest in hypno-
tism; and that she never did anything with him to help him
relax. (N.T. Vol. III, p. 49). He said that the first he became
aware of the claim that he was hypnotized was when his
mother came to him with an affidavit, admitted as
Commonwealth Exhibit 11, and asked him to sign it. (N.T.
Vol. III, p. 49). He said that she had asked him previously if
he remembered that she had hypnotized him and he told her
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that he did not. She then presented him with the affidavit and
had him execute it before a notary public. (N.T. Vol. III, p.
50). He said that the facts set forth in the affidavit were not
true but that he signed it because his mother repeatedly
asked him to and he wanted to “get her off his back.” (N.T.
Vol. III, p. 52).

On cross-examination, Matthew Henkel’s credibility was
seriously called into question. He admitted that he signed an
affidavit in which he stated that he was hypnotized.
Commonwealth’s Exhibit 11 (N.T. Vol. III, p. 55). He also
stated that his recollection of the events immediately follow-
ing his release from Western Psychiatric Hospital, the time
period during which Diane Henkel claimed she hypnotized
him, was vague; that he did not have a recollection of what
his mother did that day. (N.T. Vol. III, pp. 66-67). He also
admitted that he sent an e-mail to Pittsburgh Post-Gazette

reporter Bill Moushey in which he said that the statement he
gave to the police and representatives of the District
Attorney’s Office on April 4, 2007 in which he denied that he
had been hypnotized was “untrue or grossly inaccurate” and
given only because he felt that his immunity from prosecu-
tion would be taken away if he did not make a statement dis-
avowing his November 2, 2006 affidavit. (N.T. Vol. III, p. 68).
He claimed, however, that his mother helped him write the
e-mail and provided him with Moushey’s name, e-mail
address and phone number. (N.T. Vol. III, pp. 68 & 80).

The Commonwealth’s final witness was Assistant District
Attorney Kevin McCarthy who related the circumstances
under which Matthew Henkel was brought to his office and
gave the statement that was memorialized in the police
report dated April 4, 2007. He confirmed that Matthew
Henkel was advised that the District Attorney’s Office had
“no interest” in the affidavit he had executed on November
6, 2006 and that Mr. McCarthy intended to convey to Henkel
that he would not be prosecuted for any false statements set
forth in that affidavit. (N.T. Vol. V, p. 27).

DISCUSSION AND FINDINGS5

Before turning to the questions presented to this Court
for resolution by the Superior Court, it is first necessary for
this Court to define what it means for a person to be hypno-
tized. In Commonwealth v. Nazarovitch, 436 A.2d 170 (Pa.
1981), the Supreme Court offered the following:

Although experts disagree about many aspects of
hypnosis, all concur that hypnosis is a sleep like
state whereby response to stimuli is more easily
achieved than in a waking state. 11 Encyclopedia
Britannica, Hypnosis, 995-997 (1973). Spector and

Foster, supra. Categorized as a state of heightened
concentration, hypnosis is achieved by creating a
passiveness in the subject, usually by employing
eye fatigue. The subject, with increased receptivity
to instruction, is guided into a trance like state
through a series of suggestions from the hypnotist.
The hypnotized subject can be regressed to past
times and places and recount the emotions and
events experience then.

at P. 173.6 Courts in other states have used similar defini-
tions. Perhaps the best of these was found in People v. Zayas,

546 N.E.2d 513 (Ill. 1989), where the Illinois Supreme Court
stated:

The American Medical Association has defined
hypnosis as the following:

“‘[A] temporary condition of altered attention in
the subject which may be induced by another
person and in which a variety of phenomena

may appear spontaneously or in response to
[verbal] or other stimuli. These phenomena
include alterations in consciousness and memo-
ry, increased susceptibility to suggestion, and
the production in the subject of responses and
ideas unfamiliar to him in his usual state of
mind.’” (Note, The Admissibility of Hypnotically

Refreshed Testimony, 20 Wake Forest L.Rev.
223, 224 (1984), quoting Council on Mental
Health, Medical Use of Hypnosis, 168 J.A.M.A.
186, 187 (1958).)

As this rather imprecise definition indicates,
the nature of hypnosis remains largely a mystery,
and can be defined only by its symptoms and man-
ifestations. The various theories explaining hypno-
sis, moreover, are often in conflict and may never
be fully understood. (Diamond, Inherent Problems

in the Use of Pretrial Hypnosis on a Prospective

Witness, 68 Calif.L.Rev. 313, 317 (1980)

546 N.E.2d. at 515-516. The State of Indiana has a statute that
regulates the practice of hypnotists and defines hypnotism.
Section 25-20.5-1-4 of the Indiana Code states:

As used in this chapter “hypnotism” means a tem-
porary condition of altered or intensified attention
induced in an individual by a person who professes
to be a hypnotist, in which the condition is charac-
terized by a variety of phenomena that appears
spontaneously or in response to regular or other
stimuli, including the following phenomena:

(1) Alterations in consciousness and memory.

(2) Increased suggestibility; and

(3) The production of responses and ideas unfa-
miliar to the individual and the individual’s
usual state of mind.

The term includes neuro-linguistic programming,
transformational imagery, guided imagery, and
visualization.

The Pennsylvania Legislature attempted to enact a similar
statute in 1991. House Bill 41008 of the Session in 1991 pro-
vided the following definition on hypnosis. “a condition of
trance in which the suggestibility of a person is enhanced to
the extent of the alteration of processes by intensification or
inhibition through suggestion.”

The common elements running through each of these def-
initions are 1) an altered state of consciousness somewhere
between sleep and wakefulness; 2) heightened concentration
or attention while in this state; 3) increased susceptibility to
suggestion; and 4) the induction of this state by a hypnotist.

Determining whether these elements were present in
early July, when Diane Henkel claims to have hypnotized
her son, really turns, in the first instance, on her credibility.
If her claim is not credible, then this inquiry need go no fur-
ther because absent her account being accepted, there is no
evidence that hypnosis took place. If she is, however,
deemed credible, then the Court must still weigh the other
evidence presented to determine if Matthew Henkel was,
indeed, hypnotized.

In assessing the credibility of witnesses, this Court, as the
fact finder, must be guided by the same principles that it
instructs a jury to follow as they weigh credibility. In passing
upon the credibility of a witness, the fact finder should take
into consideration the means of knowledge of the matters to
which the witness has testified, their appearance and
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demeanor while testifying and any interest that the witness-
es may have in the outcome of the case. Commonwealth v.

Slyman, 483 A.2d 519 (Pa.Super. 1984). The Pennsylvania
Standard Jury Instructions (Criminal) provide that a jury
should be instructed as follows with regard to assessing the
credibility of a witness:

a. Was the witness able to see, hear, or know the
things about which [he] [she] testified?

b. How well could the witness remember and
describe the things about which [he] [she] testified?

[c. Was the ability of the witness to see, hear, know,
remember, or describe those things affected by
youth, old age, or by any physical, mental, or intel-
lectual deficiency?]

d. Did the witness testify in a convincing manner?
[How did [he] [she] look, act, and speak while tes-
tifying? Was [his] [her] testimony uncertain, con-
fused, self-contradictory, or evasive?]

e. Did the witness have any interest in the outcome
of the case, bias, prejudice, or other motive that
might affect [his] [her] testimony?

f. How well does the testimony of the witness
square with the other evidence in the case, includ-
ing the testimony of other witnesses? [Was it con-
tradicted or supported by the other testimony and
evidence? Does it make sense?]

Diane Henkel had little “means of knowledge” of the mat-
ter about which she testified – hypnotism. In her affidavit,
she stated that she “…first gained an interest in hypnotism
through Psychology classes I took at CCAC and Carlow
College… [and] eventually gravitated towards hypnothera-
py.” Her hearing testimony, however, revealed that she
received absolutely no instruction in any techniques for hyp-
notizing other persons. She never received any formal or
informal training in “hypnotherapy,” as she claimed. When
she was asked by her son Jared’s attorney what specific
classes she took regarding methods of inducing hypnosis,
she replied that her instructors in a nursing course “went
over” methods to help patients with chronic pain to relax as
a means of helping them cope with the pain.

The only other “instruction” she claimed touched upon
hypnosis was her unregistered attendance, between three
and six times in 1991, of a class designed to help older
female students cope with their return to school. This class
taught these students ways to cope with the stress of testing
and other aspects of school by relaxing. These passing refer-
ences to “relaxation” techniques, even to the extent that
relaxation of the subject is in some way helpful to induce a
hypnotic trance, do not constitute training or education in
hypnosis. Diane Henkel had absolutely no training or educa-
tion in “hypnosis” as that term is used in this matter.
Knowing how to help a patient relax is a far cry from know-
ing how to induce a hypnotic trance.

Her testimony that she read books on hypnosis also failed
to provide her with the means of knowledge to induce hypno-
sis in others. She did not produce any of those books in Court
and could not recall with any specificity what was contained
in these books. She provided only one title. This Court con-
cluded that what her review of these materials provided her
was the ability to describe the process of inducing hypnosis
in her affidavit and in the hearing. She learned the means of
sounding like a hypnotist rather than the means of conduct-
ing in hypnosis. Her testimony revealed a cursory, superfi-
cial knowledge of the “terms of art” in hypnosis. Her ability

to parrot these terms in Court lent no corroboration to her
claim that she actually engaged in the practice of hypnotism
with Matthew Henkel.

The Court also considered that the alleged hypnosis of
her son was the one and only time that she ever attempted to
induce hypnosis in another person. She acknowledged that
she never attempted hypnosis before the experience with
her son and made no such attempts since. Although she
claimed to use relaxation techniques in connection with her
employment as a nurse, she did not claim to have ever hyp-
notized anyone in her employment as a nurse.

This Court simply cannot find, based on Diane Henkel’s
testimony about her education, training or experience, that
she had the ability to induce a hypnotic trance in her son.
Her testimony is incredible because she does not possess the
“means of knowledge” on the subject of hypnosis and, more
particularly, the induction of hypnotic trance in others.

Based upon Mrs. Henkel’s testimony, as well as the testi-
mony of all other witnesses, it is clear to this Court, and this
Court finds as a fact, that Mrs. Henkel received no formal
education or training whatsoever in the practice of hypnotiz-
ing other persons and that any instruction she received was
“relaxation technique,” which she described as a form of
hypnosis, were brief passing references that would provide
her with no greater ability to induce a hypnotic trance than
a person who received no such instruction.

Her appearance and demeanor on the stand also leads
this Court to a less than favorable view of her credibility. She
was clearly evasive at times. When she was asked to describe
how she learned that the alleged hypnosis of Matthew had
legal significance, she was asked specifically if she dis-
cussed the hypnosis with her ex-husband, Bruce Henkel. She
replied that she could not remember if she had. Minutes
later, after she described a prison visit with Jared where she
revealed that she had hypnotized Matthew, she acknowl-
edged that Bruce Henkel had been present. Several ques-
tions later, she was again asked if she discussed the alleged
hypnosis or her affidavit with Bruce Henkel, and she, once
again, experienced a memory lapse. She professed little dif-
ficulty remembering the events surrounding the alleged
hypnotism, which occurred three years ago, or the classroom
instructions from between ten and sixteen years before, but
could not recall if she discussed with Bruce Henkel, the
father of both Jared and Matthew, the hypnotism or the affi-
davit that she supplied to Jared’s attorney, events that
occurred little over a year before.

This evasiveness erodes her credibility and raises the
inference that Bruce Henkel played a significant role in this
scenario, just as he orchestrated the attempt near the end of
the jury trial to secure an acquittal for Jared, by claiming
that Matthew had confessed to him that he, Matthew, had
actually killed Andrew Jones. Because of Bruce Henkel’s
last minute claim that Matthew confessed to killing Andrew
Jones, a claim rejected by the jury as lacking any credibili-
ty, the involvement of Bruce Henkel in this new attempt to
secure Jared Henkel’s freedom undermines the claim. Mrs.
Henkel’s evasiveness on the subject of Bruce Henkel and
what role he had in raising this claim impacts her credibili-
ty with negative significance.7

In assessing Diane Henkel’s credibility, this Court must
also consider her profound interest in the outcome of these
proceedings. Her son Jared has been in prison since April 1,
2002, a few months after he turned 19 years of age. Absent
success on appeal, he will spend the rest of his natural life
there. Most parents would do nearly anything to spare their
child such a fate. The only person with a greater interest in
seeing her son granted a new trial and, with it, a new oppor-
tunity for eventual freedom, would be Jared Henkel himself.
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Her former husband went to the extreme of taking the wit-
ness stand at trial and falsely claiming that Matthew had
confessed to him that he actually killed Andrew Jones. He
was willing to sacrifice Matthew to save Jared. In claiming
that she hypnotized Matthew before his trial testimony,
Diane Henkel could help Jared without endangering
Matthew.

The Court also had to consider the other evidence offered
in this matter in determining whether to credit Diane
Henkel’s claims. Matthew denied that he was hypnotized. He
also admitted, however, that he signed an affidavit stating
that he was hypnotized and sent an e-mail to a reporter indi-
cating that his recantation of his affidavit was done because
he believed that his immunity could be lost. It is also clear
from the evidence, however, that both the November 2, 2006
affidavit and the e-mail to the reporter were prepared with
Diane Henkel’s assistance. She acknowledged in her testi-
mony that she “typed” the affidavit. (N.T. Vol. II, p. 39). No
evidence was presented that disputed Matthew Henkel’s
assertion that his mother brought the affidavit to him at work
and took him to a notary public for him to execute it. Nor did
the defense dispute, with any evidence, that Diane Henkel
was present when the e-mail to the reporter was prepared
and sent. Her involvement in the preparation of these docu-
ments certainly lessens their value in impeaching Matthew
Henkel’s claim that he was not hypnotized. The testimony of
the representatives of Carlow and CCAC also affected Diane
Henkel’s credibility. While their testimony could not prove
that hypnosis was not part of her classes, they certainly
impeached the suggestion that hypnosis played a significant
role in her formal education.

The Court will also note that it found the expert testimo-
ny of the parties of little use in resolving this matter.
Essentially, Robbie Greenfield’s testimony depended upon a
finding that Diane Henkel’s testimony was credible. This
fact finder does not believe that Diane Henkel’s testimony
was credible. The Commonwealth’s expert opinion also
depended largely upon a determination of credibility of
Diane Henkel. In essence, these experts were being asked to
offer their opinions as to whether hypnosis could have
occurred based solely on the descriptions provided by Diane
Henkel. In light of this Court’s determination that Mrs.
Henkel’s testimony was not credible, those expert opinions
were of little value.

In this analysis, the Court feels compelled to comment on
the absent credibility of Matthew Henkel as well. His
numerous contradictory, and diametrically inconsistent
statements, affidavit, and testimony under oath, mark him as
no more worthy of belief than his mother.

What the fact finder here must do is salvage a modicum
of truth adrift in a swelling sea of mendacity. Likely, no one
called as a witness here, save Assistant District Attorney
McCarthy, could be believed. Under these circumstances,
those who bear the burden must be ruled to have failed.

Based upon the evidence presented, the answer to the
question posed by the Superior Court, “Did Mrs. Henkel
indeed hypnotize Matthew?” is NO.

We do not reach the second question posed by the
Superior Court which asked the Court, if it determined that
hypnosis did occur, to specify, “What specific portions of
Matthew’s testimony were elicited by this hypnotism?” since
we cannot find that a preponderance of credible evidence
establishes that Matthew Henkel was hypnotized.

The evidence presented by the defense in this matter sim-
ply failed to establish their factual assertions. Mrs. Henkel
had no training or experience in the practice of inducing
hypnotic trance in others. She clearly had a profound inter-
est and bias in this matter in wanting to see her son, Jared,

free from the life sentence imposed. There was nothing in
Mrs. Henkel’s testimony that had the ring of truth about it.

The Clerk of Courts is directed to transmit the record in
this matter forthwith to the Superior Court.

BY THE COURT:
/s/Manning, J.

July 12, 2007

1 The procedural history set forth herein regarding proceed-
ings before the Superior Court is taken from the docket
entries available at the AOPC website.

2 Craig Elias was found guilty of first degree murder while
Jared Henkel and Jared Lischner were found guilty of sec-
ond degree murder. Each of the murder convictions carried
mandatory life sentences.

3 Matthew Henkel was a Commonwealth witness in the trial
of these defendants and testified pursuant to an immunity
agreement he entered into with the Commonwealth. His tes-
timony revealed that he was a participant in the events that
led to the death of the victim and could have been charged in
that death.

4 Andrew Jones was killed on March 22, 2002. The trial in
this matter commenced on October 14, 2003.

5 Although the Superior Court reserved for itself a determi-
nation of whether to address this claim as After Discovered
Evidence, the first part of the test for analyzing such a claim
involves a factual determination. i.e. whether the “…new
evidence could not have been discovered until after trial
despite reasonable diligence.” Commonwealth v. Small, 741
A.2d 666, 673 (Pa. 1999). This Court concludes, based on the
evidence presented at the hearing, a review of the trial
record and considering that the Commonwealth has not
claimed that the evidence could have been discovered prior
to trial, that Mrs. Henkel’s claim that she hypnotized
Matthew is After Discovered Evidence.

6 It is important to note that in all precedential opinions of
our Appellate Courts, what constitutes “hypnosis” and the
existence of “hypnotically enhanced testimony” was never in
dispute and, accordingly, not specifically defined in the law
of this jurisdiction.

7 An analytical review of the trial testimony, particularly that
of Anthony Brownlee and Matthew Henkel establishes that
Bruce Henkel was more than peripherally involved in this
criminal enterprise and was “consulted” by the actors. With
little more he could well have been charged as an accessory
or co-conspirator.

Commonwealth of Pennsylvania v.
Steven Tabano

Suppression—Investigatory Detention—Mere Encounter

Defendant, Steven Tabano, contended he was unconstitu-
tionally seized because he was placed on “investigative
detention” by a police officer acting outside of his jurisdic-
tion. In rejecting this contention and affirming the convic-
tion, the trial court found that the officer’s instruction to
Tabano to remove himself from an open lane of traffic did
not constitute anything more than a mere encounter and not
a detention warranting suppression.
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(Diane Barr Quinlin)

Gerald Johnson for the Commonwealth.
Michael O’Day for the Defendant.

No. CC 200506443. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Zottola, J., July 31, 2007—On February 9, 2006, following

a suppression hearing, Defendant’s motion to suppress evi-
dence was denied. On February 13, 2007 following a non-jury
trial Defendant, Steven Tabano, was found guilty of Driving
Under the Influence of Alcohol. The defendant was sen-
tenced to 90 days house arrest. The sentence was stayed
pending the result of this appeal. A timely appeal was filed
on June 12, 2007.

In accordance with Rule 1925(b), the defendant filed a
Concise Statement of Matters Complained of on Appeal
which raised the following issues:

1. Whether the trial court erred in failing to suppress the
evidence prior to trial?

FACTS
The facts of the case are as follows: Maria Elerick testi-

fied that in the evening hours of April 5, 2005 while stopped
at a traffic light on East Carson street she was hit from
behind by the defendant. (S.H.T. 5).1 After exiting his vehi-
cle the defendant refused to exchange insurance information
(S.H.T. 6). Ms. Elerick testified that based on the defendants
demeanor she felt uncomfortable in the situation. (S.H.T. 8).
Upon noticing a police car in the vicinity, she flagged it
down. (S.H.T. 8).

Officer Douglas Brickenderfer, an employee of the Port
Authority police, testified that while patrolling the South
Side area of Pittsburgh he was flagged down by Ms. Elerick.
(S.H.T. 27-28). Initially Officer Brickenderfer had observed
the defendant and Ms. Elerick and believed their interaction
could have been a domestic disturbance. (P.H.T. 27). Upon
arriving at the scene of the accident Officer Brickenderfer
parked his vehicle approximately 4 feet behind the defen-
dant’s truck, and illuminated his rear directional lights to
warn oncoming traffic of the stopped vehicles. (S.H.T. 29-30,
53). Other than his standard headlights Officer
Brickenderfer did not illuminate any other lights that would
face the defendant or Ms. Elerick. (S.H.T. 31-32). Within a
minute of arriving on scene Officer Brickenderfer contacted
the Pittsburgh police. (S.H.T. 32-33). The only interaction
that Officer Brickenderfer initiated with the defendant was
to inform him that the police were on their way and, for safe-
ty reasons, telling the defendant to step out of an open lane
of traffic. (S.H.T. 32-33). Approximately five minutes later
Officer Rich Bowen, a City of Pittsburgh Police Officer,
arrived on the scene. (S.H.T. 64-65). Officer Bowen believed
that the defendant appear to be incapable of safe driving.
(T.T. 5-6).2 The defendant’s BAC in relation to this incident
was .230. (T.T. 5).

This Court found the evidence presented to be persua-
sive. The defendant, Steven Tabano, was proven beyond a
reasonable doubt to be guilty of Driving Under the Influence
of Alcohol.

DEFENDANT’S CLAIMS OF ERROR
The defendant’s singular claim of error is that this court

erred in failing to suppress evidence prior to trial. More
cogently stated the defendant believes that he was unconsti-
tutionally seized because he was placed under an investiga-
tive detention by a police officer acting outside of his juris-
diction. Therefore any evidence obtained by this seizure or
subject to the exclusionary rule.

The defendant’s primary basis for suppression is found
within the Statewide Municipal Police Jurisdiction Act. This
Act limits a police officer’s ability to perform police func-
tions and seize individuals, beyond the limits of his or her
primary jurisdiction, unless they meet one of the listed
exceptions.3 42 Pa.C.S §8953 (2006). In the present case none
of these exceptions are met. However, this Court must deter-
mine the nature of the interaction between the defendant
and the out of jurisdiction police officer, Officer
Brickenderfer. Our Commonwealth has consistently applied
three main categories of interactions between police officers
and citizens.

A mere encounter can be any formal or infor-
mal interaction between an officer and a citizen,
but will normally be an inquiry by the officer of a
citizen. The hallmark of this interaction is that it
carries no official compulsion to stop or respond. In
contrast, an investigative detention, by implication,
carries an official compulsion to stop and respond,
but the detention is temporary, unless it results in
the formation of probable cause for arrest, and
does not possess the coercive conditions consistent
with a formal arrest. Since this interaction has ele-
ments of official compulsion it requires reasonable
suspicion of unlawful activity. In further contrast, a
custodial detention occurs when the nature, dura-
tion and conditions of an investigative detention
become so coercive as to be, practically speaking,
the functional equivalent of an arrest (emphasis

added). Commonwealth v. Jones, 874 A.2d 108, 116
(Pa.Super. 2005).

If the interaction between an officer and citizen does not
reach the level of investigative detention then the Statewide
Municipal Police Jurisdiction Act is not implicated.
Commonwealth v. Mendenhall, 714 A.2d 1117, 1119 (Pa. 1998).

The primary consideration when distinguishing between
a mere encounter and an investigative detention is to exam-
ine all of the facts and circumstances and determine if a rea-
sonable person would feel they were restrained.
Mendenhall, 715 A.2d at 1120. If they were restrained, or
believed they were not free to leave then an investigative
detention had occurred. Id. Factors to be considered include
“a show of authority or exercise of force, including the
demeanor of the police officer, the manner of expression
used by the officer in addressing the citizen, and the content
of the interrogatories or statements.” Id. at 1119.

In Mendenhall an off duty police officer, Officer Roofner,
responded to a concerned citizens report of an accident out-
side of his jurisdiction. Mendenhall, 715 A.2d at 1118. Upon
observing a damaged red pickup truck driven by the
appellee, Officer Roofner contacted a tow truck and the State
police. Id. at 1119. Officer Roofner told the appellee the
police and a tow truck had been contacted and that he would
have to “stick around” until the State police arrived. Id. After
State police arrived Appellee submitted to a blood test which
showed his BAC as .28%. Id. During this encounter Officer
Roofner made no attempt to prevent the appellee from leav-
ing, and told him nothing authoritative other than to “stick
around.” Id. The Supreme Court reasoned that this interac-
tion did not rise to a coercive nature and that “the nature of
the encounter and the freedom Appellee possessed to move
about the accident site [is] evidence that Appellee was under
no compulsion to remain at the scene. Id. at 1120. Officer
Roofner telling Appellee to “stick around” was not a strong
enough show of authority that it would elevate the level of
interaction above that of a mere encounter. Id.

The present case shares a remarkable similarity to
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Mendenhall. Like Mendenhall the out of jurisdiction officer
was alerted to the scene of an accident by a private citizen.
When examining factors to differentiate between a mere
encounter and an investigatory detention, Officer Bricken-
derfer’s actions fail to raise the level of the interaction
beyond a mere encounter. Officer Brickenderfer did not acti-
vate any of his forward projecting police lights to show
authority. The lights he operated were directional lights on
the back of his police cruiser for safety purposes, and his
standard headlights. The only authoritative action Officer
Brickenderfer took towards the defendant was to tell him to
remove himself from an open lane of traffic for his own safe-
ty. The Officer in Mendenhall did not reach the level of
investigatory detention when he told the defendant to “stick
around.” Here Officer Brickenderfer did even less, simply
informing defendant that the police had been contacted and
were on their way. This Court believes that Officer
Brickenderfer’s actions are consistent with a mere
encounter, and therefore the suppression of evidence is not
warranted.

Based on the foregoing, the Defendant’s issues raised as
Matters Complained of on Appeal are deemed without merit.

BY THE COURT:
/s/Zottola, J.

1 S.H.T. denotes Suppression Hearing Transcript

2 T.T. Denotes Trial Transcript

3 (1) Where the officer is acting pursuant to an order issued
by a court of record or an order issued by a district magis-
trate whose magisterial district is located within the judicial
district wherein the officer’s primary jurisdiction is situated,
or where the officer is otherwise acting pursuant to the
requirements of the Pennsylvania Rules of Criminal
Procedure, except that the service of an arrest or search
warrant shall require the consent of the chief law enforce-
ment officer, or a person authorized by him to give consent,
of the organized law enforcement agency which regularly
provides primary police services in he municipality wherein
the warrant is to be served.
(2) Where the officer is in hot pursuit of any person for any
offense which was committed, or which he has probable
cause to believe was committed, within his primary jurisdic-
tion and for which offense the officer continues in fresh pur-
suit of the person after the commission of the offense.
(3) Where the officer has been requested to aid or assist any
local, State or Federal law enforcement officer or park police
officer or otherwise has probable cause to believe that the
other officer is in need of aid or assistance.
(4) Where the officer has obtained the prior consent of the
chief law enforcement officer, or a person authorized by him
to give consent, of the organized law enforcement agency
which provides primary police services to a political subdi-
vision which is beyond that officer’s primary jurisdiction to
enter the other jurisdiction for the purpose of conducting
official duties which arise from official matters within his
primary jurisdiction.
(5) Where the officer is on official business and views an
offense, or has probable cause to believe that an offense has
been committed, and makes a reasonable effort to identify
himself as a police officer and which offense is a felony, mis-
demeanor, breach of the peace or other act which presents an
immediate clear and present danger to persons or property.
(6) Where the officer views an offense which is a felony, or
has probable cause to believe that an offense which is a
felony has been committed, and makes a reasonable effort to
identify himself as a police officer.

Commonwealth of Pennsylvania v.
Markeia Naquae Nixon

Aggravated Assault—Hypothetical Question Concerning

Firearm—Leading Witness’s Prior Statement—Victim’s

Prior Testimony Considered as Substantive Evidence—

Victim’s Prior Inconsistent Statement Admitted as

Substantive Evidence

1. It is well established that a witness’s prior inconsistent
statement from a preliminary hearing regarding a
Defendant’s participation in a crime can be admitted as sub-
stantive evidence.

2. Victim’s prior testimony was properly admitted as sub-
stantive evidence and the jury could base its verdict on that
testimony making Defendant’s claim that the verdict was not
supported by sufficient evidence without merit.

3. Victim’s prior statements to a third party that it was
Defendant who shot him, although not admitted substantive-
ly, could be considered by a jury for corroborative purposes.

4. It is within the province of the jury to determine
whether victim’s earlier statements and testimony were
credible where a victim told the police and testified at a pre-
liminary hearing that Defendant was the person who shot
him even though victim claimed at trial that he did not know
who shot him.

5. Preliminary hearing transcript can be admitted as sub-
stantive evidence.

6. A prosecutor was permitted to read a prior statement
given by a witness for the purpose of refreshing the witness’s
recollection because there was no objection by Defense
Counsel at the time the Prosecutor read the statement and
the claim of error by the Defendant was, therefore, waived.

7. Defense Counsel’s objection to a hypothetical question
posed by the prosecutor on the basis that the question
assumed facts not in evidence was properly overruled
because it is axiomatic that an expert witness may offer their
expert opinion on the basis of a hypothetical set of facts pre-
sented to them by the questioner.

(Mark R. Alberts)

Edward H. Scheid for the Commonwealth.
Suzanne Swan for Defendant.

No. CC2003-06612. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION OF THE COURT
Manning, J., July 31, 2007—The defendant, Markeia

Naquae Nixon, was charged at CC No. 200306612, with one
count of Aggravated Assault (18 Pa.C.S. §2702(a)(1). The
defendant proceeded to a jury trial on August 31 and
September 1, 2005. At the conclusion of that trial, the jury
found her guilty as charged. On December 12, 2005, she was
sentenced to the mandatory minimum sentence of not less
than five (5) or more than ten (10) years.1 A timely Notice of
Appeal was filed and, in a Concise Statement of Matters
Complained of an Appeal, identified the following claims she
intends to raise before the Superior Court:

1. The Court erred in failing to grant the defen-
dant’s Post Sentence Motion which challenged the
weight of the evidence;

2. The verdict was not supported by sufficient evi-
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dence;

3. The Court erred in overruling defense counsel’s
objection to the prosecution’s hypothetical question
concerning firearm evidence;

4. The Court erred when it allowed the prosecutor
to read a witness’s prior statement;

5. The Court erred when it overruled trial counsel’s
objections to the prosecutor’s cross-examination of
witness Briquel Good;

6. The Court erred when it prevented Ms. Good
from answering questions on cross-examination;
and

7. The Court erred when it allowed appellant to
offer into evidence excerpts from the victim’s prior
testimony.

Before turning to these claims, a brief review of the facts
is necessary. The evidence presented by the Commonwealth
established that on January 6, 2003 the victim’s grandmoth-
er, Melvin Marie Williams, was present in her home in the
Manchester area of Pittsburgh. The victim, Lawrence
Williams, entered her residence sometime before noon and
told her that he had been shot. Although she initially thought
he was joking, she soon realized that he had been shot in the
chest and was bleeding. She sat him down, attempted to pro-
vide some emergency first aid, and telephoned 911 to sum-
mon help. After Ms. Williams saw the bullet wound, the vic-
tim stated to her, “Markeia shot me.” Later, he said to his
grandmother that he could not understand how she could
shoot him because he was her godson. At the time that the
victim made these statements, he had just entered the resi-
dence and was, according to Ms. Williams, in substantial
pain and distress. During cross-examination, Ms. Williams
acknowledged that she did not tell the police who initially
responded to the scene of the shooting that her grandson had
told her that Markeia had shot him.

The Commonwealth also presented Briquel Good. She
said that she was a life-long friend of Markeia Nixon. She
was present at the residence of Melvin Marie Williams on
January 6, 2003. During direct examination, she claimed
that all she remembered about that date was going outside to
smoke, turning to return to the residence and then hearing
gunshots as she was at the front door. She testified that upon
hearing the shots, she dove into the house. She did not recall
seeing anything else. She also claimed not to remember talk-
ing to the police after the incident and providing them with
a different version of what had occurred. During cross-
examination, the prosecutor showed the witness a report
prepared by the City of Pittsburgh Homicide Detective,
William Fisher, setting forth the substance of his interview
with her. He asked her to read it and asked her if it refreshed
her recollection. Her response was that she could not read
very well and could not understand the report because of
this. At this point, the Court allowed the prosecutor to read a
portion of the report to the witness. He then asked her if
what he had read from the report refreshed her memory. She
stated that it did not. (N.T. pp. 80-81).

The victim also testified. He stated that he did not see
who shot him. He admitted that when interviewed by the
police, he told them that Markeia Nixon had shot him. He
also admitted that when he testified at the Preliminary
Hearing in this matter on April 10, 2003 he stated that
Markeia Nixon was the person who had shot him. He also
told the magistrate that she did so for “revenge.” At trial,
however, he stated that he really did not know who shot him. 

The Commonwealth read into evidence the following

excerpt from the victim’s Preliminary Hearing testimony:
“After I heard the gunshots, I turned to look around and hurt my
back. Then I seen the defendant with a gun in her hand shoot-
ing at me. Then I felt the gunshot in my back. I thought I was
shot in my back.” (N.T., p. 114). It was not disputed that “the
defendant” to whom the victim referred was this defendant.

The first claim, that the verdict was against the weight of
the evidence, is without merit. The victim told his grand-
mother, seconds after being shot, that the defendant was the
shooter. He also told the police this on at least two occasions.
Finally, his preliminary hearing testimony during which,
once again, he identified the defendant as the person who
shot him was admitted into evidence. It was for the jury to
weigh this evidence against the victim’s trial testimony dur-
ing which he claimed not to know who shot him. Obviously,
the jury found that the victim’s earlier statements and testi-
mony were credible and that his claim at trial that he did not
know who shot him was not credible. That determination was
clearly within the province of the jury and was certainly con-
sistent with the evidence presented. The verdict in this case
was not contrary to the evidence but, rather, entirely consis-
tent with the evidence presented.

Similarly, the claim that the verdict was not supported by
sufficient evidence is without merit as it too rests on the vic-
tim’s refusal to identify the defendant in trial as the person
who shot him. The victim’s prior testimony was properly
admitted as substantive evidence and the jury could base its
verdict on that testimony. Here, in addition to the substan-
tive evidence in the form of that prior testimony, the jury
also had corroborative evidence in the statements implicat-
ing the defendant that he made to his grandmother seconds
after the shooting and to the police. Although these prior
statements were not admitted substantively, the jury was
certainly permitted to consider them for corroborative pur-
poses. For these reasons, the evidence was sufficient.

The Court did not err in permitting the Commonwealth to
present the victim’s prior testimony and in instructing the
jury that it could be considered as substantive evidence. It is
well established that a witnesses’ prior inconsistent state-
ment from a Preliminary Hearing regarding a defendant’s
participation in a crime can be admitted as substantive evi-
dence. Commonwealth v. Brewington, 748 A.2d 247, 254
(Pa.Super. 1999). This Court was faced with an identical sit-
uation in the case of Commonwealth v. Dorian Montgomery.

In that case, a witness had positively identified the defen-
dant as the person she saw in possession of a firearm. At
trial, however, the witness was unable to identify the defen-
dant. This Court permitted the Preliminary Hearing tran-
script to be admitted as substantive evidence. The Superior
Court affirmed at 861 A.2d 304, 308 (Pa.Super. 2004).

The defendant’s next complaint is that the trial court
erred in allowing Dr. Robert Levine, a firearms expert called
by the Commonwealth, to answer a hypothetical question
posed by the prosecutor. The question asked by the defense
was as follows:

“I am going to ask you, Dr. Levine, assume that the
evidence would show that the individual holding a
firearm was in the vicinity of the fence that sepa-
rates the front of the residence to the garage loca-
tion on the right of the street. When that firearm
was pointed toward the street

—and that the shell casings that were submitted to
you for analysis were located in the vicinity of the
fence, in front of the fence, and at the base of the
fence, do you have an opinion as to how the car-
tridge cases landed in a particular location outside
of the fence area?”
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(N.T., pp. 69-70). Defense Counsel objected on the basis that
the question assumed facts not in evidence. This Court over-
ruled that objection because it is axiomatic that an expert
witness may offer their expert opinion on the basis of a hypo-
thetical set of facts presented to them by the questioner. The
Court would also note that the facts set forth in the hypothet-
ical were consistent with the evidence presented. Pittsburgh
Police Homicide Detective Brian Weismantle authenticated
Commonwealth exhibits 1 through 15 as photographs taken
at the scene of the crime. These exhibits were admitted into
evidence without objection. He also explained what was
depicted in the photographs. Commonwealth’s exhibits num-
ber 10, 11, 12, 13 and 14 were photographs of spent shell cas-
ings found in or about the fence that surrounded the area of
the yard. This was the area referred to by the prosecutor in
the hypothetical question posed to Dr. Levine. Based on this
evidence showing where the shell casings were found, it was
certainly proper for the prosecutor to ask Dr. Levine how
those casings could end up where they did if the shooter was
standing near the fence. The facts that he relied upon
answering that question were the facts depicted in
Commonwealth exhibits 10 through 15.

Finally, the defendant contends that the Court erred in
permitting the prosecutor to read a prior statement given by
the witness, Briquel Good, for the purpose of refreshing her
recollection. Because, however, there was no objection by
defense counsel at the time the prosecutor read the state-
ment, this claim is waived.

For the reasons set forth above, judgment of sentence
should be affirmed.

BY THE COURT:
/s/Manning, J.

1 The five year minimum was mandated by 42 Pa.C.S.A.
§9712 because the jury concluded that the defendant visibly
possessed a firearm during the commission of the crime of
Aggravated Assault.

Commonwealth of Pennsylvania v.
David Valencia

Criminal Law—Ineffective Assistance of Counsel—Post-

Conviction Relief Act

1. Allegations of ineffective assistance of counsel in con-
nection with entry of guilty plea will serve as a basis for
relief only if ineffectiveness caused the Defendant to enter
an involuntary or unknowing plea.

2. The “voluntariness” of the plea depends upon whether
counsel’s advice was within the range of competence
demanded by an attorney in a criminal trial.

3. To establish ineffectiveness for failure to call a witness
it must be established that:

a) the witness existed;

b) the witness was available;

c) counsel was informed of the existence of the wit-
ness or counsel should have otherwise known of him;

d) the witness was prepared to cooperate and testi-
fy for the Defendant at trial;

e) the absence of testimony prejudiced the
Defendant so as to deny him a fair trial.

4. Defendant’s claim that his counsel was ineffective in
advising him to plead guilty without advising him that a
guilty plea would trigger the Megan’s law requirement of
registration as a sexual offender is meritless when
Defendant stated during his plea colloquy that he under-
stood the lifetime sexual offender registration requirement.

(Shannon F. Barkley)

Laura Ditka for the Commonwealth.
Patrick Thomassey and Stanton Levenson for the Defendant.

No. CC200310335. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
McDaniel, A.J., July 9, 2007—The Defendant has

appealed from this Court’s Order of January 29, 2007, which
dismissed his Post Conviction Relief Act Petition without a
hearing. A review of the record reveals that the Defendant
has failed to present any meritorious issues on appeal and,
therefore, this Court’s Order must be affirmed.

The Defendant was charged with Involuntary Deviate
Sexual Intercourse (IDSI),1 Indecent Assault,2 Unlawful
Contact with a Minor,3 Endangering the Welfare of a Child4

and Corruption of Minors.5 On December 12, 2005, he
appeared before this Court and entered a plea of guilty to all
charges. Pursuant to a plea agreement with the
Commonwealth, he was sentenced to a term of imprisonment
of two (2) to four (4) years at the IDSI count, along with a
concurrent term of probation of five (5) years. No post-sen-
tence motions were filed and no direct appeal was taken.

On December 6, 2006, the Defendant filed a counseled
PCRA Petition. On January 29, 2007, after giving the appro-
priate notice, this Court dismissed the Petition without a
hearing. This appeal followed.

On appeal, the Defendant alleges that this Court erred in
dismissing his PCRA Petition without a hearing “because
there is no genuine issue concerning any material fact.”
(Defendant’s Concise Statement of Matters Complained of
on Appeal, p. 1).6 This claim is meritless.

An evidentiary hearing on a PCRA Petition is “not a mat-
ter of right.” Commonwealth v. Morrison, 878 A.2d 102, 109
(Pa.Super. 2005). A PCRA Petition may be denied without a
hearing when “there are no genuine issues concerning any
material fact and…the defendant is not entitled to post con-
viction collateral relief, and no purpose would be served by
any further proceedings….” Pa.R.Crim.Pro. 907(1). See also
Commonwealth v. Pirela, 726 A.2d 1026, 1037 (Pa. 1999).
With specific regard to ineffective assistance claims relating
to guilty pleas, when the record supports the finding that the
plea was voluntary and no manifest injustice occurred, an
evidentiary hearing is not necessary. Morrison, supra. See
also Commonwealth v. Neal, 713 A.2d 657, 660 (Pa.Super.
1998).

In his PCRA Petition, the Defendant argues that counsel’s
advice to plead guilty for the agreed-upon sentence of two
(2) to four (4) years was so incompetent that it rendered his
plea involuntary because that sentence is unreasonably long
and he could have made a “strong case for probation” had he
simply entered a general plea without a sentencing agree-
ment. This claim is completely without merit.

“Allegations of ineffective assistance of counsel in con-
nection with the entry of the guilty plea will serve as a basis
for relief only if the ineffectiveness caused [the defendant]
to enter an involuntary or unknowing plea.” Commonwealth

v. Boyd, 835 A.2d 812, 815 (Pa.Super. 2003). “The voluntari-
ness of the plea depends on whether counsel’s advice was
within the range of competence demanded of attorneys in
criminal cases.” Commonwealth v. Rathfon, 899 A.2d 365,
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369 (Pa.Super. 2006). Review of such a claim follows the
standard three-pronged ineffectiveness test, namely that
“(1) The underlying claim is of arguable merit; (2) That
counsel had no reasonable strategic basis for his or her
action or inaction; and (3) But for the errors and omissions
of counsel, there is a reasonable probability that the outcome
of the proceedings would have been different…. The peti-
tioner bears the burden of proving all three prongs of the
test.” Id.

Here, the Defendant cannot even approach a showing of
ineffectiveness in relation to the sentencing agreement. The
sentencing guidelines provided the following sentence
ranges:

CHARGE                      MITIGATED    STANDARD   AGGRAVATED
Endangering the – RS-9 12

Welfare of a Child

Unlawful Contact RS 9-16 25

with a Minor

Unlawful Contact RS 9-16 25

with a Minor

Unlawful Contact RS 9-16 25

with a Minor

Indecent Assault – RS-9 12

Involuntary Deviate 36 48-66 78

Sexual Intercourse

TOTAL 36 75-132 177

Had the Defendant simply entered a general plea to all
charges, or proceeded to trial and been convicted of all
charges, he would have been subject to a sentence of three
(3) years in the mitigated range and up to 14 years, nine (9)
months in the aggravated range. Probation is not contem-
plated by the guidelines for these charges. It is breathtaking-
ly easy to see how counsel’s advice to accept the plea agree-
ment with a sentence below the mitigated range was
strategic and designed to effectuate the Defendant’s best
interest. This Court can certainly assure the appellate courts
that had there not been a sentencing agreement, this Court
would have imposed at least a standard range sentence, if
not an aggravated range one or beyond. Under no circum-
stances would this Court have simply sentenced the
Defendant to probation, as he now appears to argue. Thus,
counsel’s advice to accept the plea agreement saved his
client anywhere from one (1) to 12 years imprisonment, if
not more. Mr. Thomassey is an experienced and able attor-
ney, perhaps one of the best criminal defense attorneys in
the city, and in this case, his advice was spot-on. There is no
question that Mr. Thomassey’s recommendation was appro-
priate, therefore there was no need for an evidentiary hear-
ing on this issue. This claim must fail.

Next, the Defendant argues that counsel was ineffective
in failing to present psychological and character testimony
in support of a sentence of probation. Notwithstanding the
total impossibility of a sentence of probation discussed
above, the Defendant has also failed to make out a prima
facie case of ineffectiveness on these issues.

“To establish ineffectiveness for failure to call a witness,
[a defendant] must establish that: (1) the witness existed; (2)
the witness was available; (3) counsel was informed of the
existence of the witness or counsel should otherwise have
known of him; (4) the witness was prepared to cooperate and
testify for [the defendant] at trial; and (5) the absence of the
testimony prejudiced [the defendant] so as to deny him a fair
trial…. A defendant must establish prejudice by demonstrat-
ing that he was denied a fair trial because of the absence of
the testimony of the proposed witness…. Further, ineffec-
tiveness for failing to call a witness will not be found where
a defendant fails to provide affidavits from the alleged wit-

nesses indicating availability and willingness to cooperate
with the defense.” Commonwealth v. O’Bidos, 849 A.2d 243,
245 (Pa.Super. 2004).

Though the Defendant alleges that counsel should have
called an expert psychiatrist/psychologist and character wit-
nesses at the sentencing hearing, he does not even identify
the proposed expert and witnesses, let alone produce affi-
davits and/or reports showing that the witnesses were will-
ing and available to testify on his behalf. He also fails to
prove how counsel’s failure to call these witnesses changed
the result in any way, since a sentence of probation was not
even contemplated by the guidelines (see discussion above).
Absent any such proof, it is clear that he cannot establish the
elements of an ineffectiveness claim, and thus was not enti-
tled to a hearing on that claim. This claim is also meritless.

Finally, the Defendant argues that counsel was ineffective
in advising him to plead guilty because “as a result of [his]
guilty plea, he is also burdened with a lifetime registration
requirement under the Pennsylvania Registration of Sexual
Offenders Law.” (Defendant’s Amended PCRA Petition, ¶6).
He now argues that he was unaware of the registration
requirement, and because counsel failed to so advise him,
his plea was involuntary. As with the previous claims, this
issue is meritless.

At the plea hearing, the following occurred:

THE COURT: And you understand, Mr. Valencia,
you filled out the form, that you will have to regis-
ter for Megan’s Law for life?

THE DEFENDANT: Yes, ma’am.
(Plea Hearing Transcript, p. 13).

It is well-established that “one is bound by one’s state-
ments made during a plea colloquy, and may not successful-
ly assert claims that contradict such statements.”
Commonwealth v. Muhammad, 794 A.2d 378, 384 (Pa.Super.
2002). See also Commonwealth v. Pollard, 832 A.2d 517, 523
(Pa.Super. 2003), and Commonwealth v. McCauley, 797 A.2d
920, 922 (Pa.Super. 2001).

At his plea hearing, the Defendant admitted to under-
standing the lifetime registration requirement, and he is
bound by that statement. He may not now assert, as the basis
for an ineffectiveness claim, that he did not understand the
registration requirement. He has previously testified, under
oath, that he did so understand, and, therefore, this claim
must fail.

Accordingly, for the above reasons of fact and law, this
Court’s Order of January 29, 2007 must be affirmed.

BY THE COURT:
/s/ McDaniel, J.

July 9, 2007

1 18 Pa.C.S.A. §3123

2 18 Pa.C.S.A. §3126

3 18 Pa.C.S.A. §3181 (3 counts)

4 18 Pa.C.S.A. §4304(a)

5 18 Pa.C.S.A. §6301

6 The Concise Statement, as stated, appears to concede the
point that there is no genuine issue concerning any material
fact, the standard prescribed by Rule 907 for the dismissal of
PCRA Petitions without hearings. However, as the issue was
appropriately worded in the Defendant’s argument section,
this Court will ignore the Defendant’s inartful phrasing and
address the issue at hand, namely whether this Court erred
in dismissing the PCRA Petition without a hearing.
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C A P S U L E  S U M M A R Y

In the Interest of: C.B., a minor
Competency of Juvenile to Stand Trial—Burden of Proof—

Diminished Capacity Due to Mental Disability—

Adjudication of Delinquency of Aggravated Assault and

Terroristic Threats

1. C.B. (D.O.B. 12/14/89) was a resident at Wesley Spectrum
Group Shelter in February 2006.

2. On February 22, 2006, C.B. became agitated and verbally
threatened one staff member to the director and then threat-
ened the director herself.

3. He later had a confrontation with a shelter specialist in the
kitchen and he punched the refrigerator.

4. At dinner he threatened the same worker.

5. Later the same day C.B. went into the office, which was off
limits to residents, and attempted to strike another worker,
then banged her against various objects, punched her in the
head three to four times before being subdued and placed in
custody.

6. On February 22, 2006, a delinquency petition was filed
charging C.B. with one count of Aggravated Assault (18
Pa.C.S.A. §2702(a)(5)), two counts of Terroristic threats (18
Pa.C.S.A. §2706) and one count of Criminal Mischief (18
Pa.C.S.A. §3304(a)(5)).

7. On March 2, 2006, after defense counsel raised the issue
of C.B.’s competency to participate in the proceedings, the
court continued the petition and ordered a mental hearing
evaluation.

8. The court held two competency hearings- the first on April
17 and April 21, 2006, and the second on August 14 and
August 22, 2006.

9. Dr. Ronald Neeper, who conducted the court ordered com-
petency evaluation, testified that C.B. was not competent in
April 2006, to assist in his own defense.

10. The court also heard testimony from four other witness-
es, as well as from C.B.

11. On May 1, 2006, the court ruled that C.B. was not compe-
tent to stand trial at that time, as he was not capable of
assisting in his own defense.

12. On May 1, 2006, the court granted the Commonwealth’s
Petition For Involuntary Psychiatric Treatment Pursuant To
The Mental Health Procedures Act.

13. On May 1, 2006, the court denied the Commonwealth’s
Petition For Involuntary Administrations Of Anti-
Psychiatric Medication.

14. Following C.B.’s ninety day commitment to Mayview
State Hospital, the court held the second competency hear-
ing where Dr. Daleep Rathore, C.B.’s treating psychiatrist at
Mayview State Hospital, and C.B. testified.

15. On August 22, 2006, the court found C.B. competent to
stand trial as he met both prongs of the competency test.

16. The hearing on the delinquency Petition was held imme-
diately.

17. Following the close of the Commonwealth’s case, counsel
for C.B. made a motion for a judgment of acquittal based on 

C.B.’s diminished capacity due to an inability to form a spe-
cific intent because of his mental disorder.

18. The Court denied the motion.

19. On August 22, 2006, C.B. was adjudicated delinquent of
one count of Aggravated Assault and two counts of
Terroristic threats.

20. On August 26, 2006, counsel for C.B. filed a Motion For
Reconsideration Of A Finding Of Competency To Stand
Trial, which was denied by the Court on September 5, 2006.

21. Competency is a legal determination, not a medical one.

22. The test for competency is the ability to comprehend
one’s position as being accused of a crime and to cooperate
with one’s counsel. Commonwealth v. Tyson, 402 A.2d 995,
997 (Pa. 1979).

23. One asserting mental incompetency to stand trial bears
the burden of proof by a preponderance of the evidence.
50.P.S.§7403, see also Commonwealth v. Brown, 872 A.2d
1139, 1156 (Pa. 2005) (in order to prove that he is incompe-
tent, the defendant must establish that he is either unable to
understand the nature of the proceedings against him or to
participate in his own defense.)

24. A mental illness diagnosis is not in and of itself disposi-
tive of the competency issue.

25. The court found that, despite C.B.’s mental illness and
limited I.Q., he possessed sufficient faculties and the ability
to cooperate but chose a course of recalcitrant and manipu-
lative behaviors designed to avoid a hearing and a potential
delinquency placement. Commonwealth v. Higgins, 424 A.2d
1222, 1225 (Pa. 1980) cert. denied 452 U.S. 919 (1981);
Commonwealth v. Chopak, 615 A.2d 696, 700 (Pa. 1992).

26. The determination of competency to stand trial rests in
the sound discretion of the trial court. Commonwealth v.

Sam, 653 A.2d 603, 606 (Pa. 1993).

27. In Pennsylvania the defense of “diminished capacity”
applies only where an accused is charged with Criminal
Homicide and seeks to reduce his culpability from First to
Third Degree Murder. Commonwealth v. Terry, 521 A.2d 398,
404 (Pa. 1987); Commonwealth v. Garcia, 479 A.2d 473, 477
(Pa. 1984).

28. The mens rea for the crimes charged is statutorily set forth
in 18 Pa.C.S.A. §302 (general requirements of culpability).

29. The testimony of the expert witnesses support the proposi-
tion that C.B. could and did formulate the requisite mens rea.

(Mary K. McDonald)

Meghan Black for the Commonwealth.
Sharon Profeta for C.B. regarding delinquency.
Wendy Kobee for Allegheny County Office of Children, Youth
& Families.
Cynthia Moore for C.B. regarding dependency.
JID No. 37331-A; Docket No. 1611-93. In the Court of
Common Pleas of Allegheny County, Pennsylvania, Family
Division-Juvenile Section.
Borkowski, J., June 27, 2007.
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Fraternal Order of Police, Lodge 91 v.
North Versailles Township

Township’s Civil Service Commission Failed to Comply with

its Own Rules and Regulations—Testing Procedures

Improper—Results of Testing Must be Set Aside

1. Even longstanding disregard of applicable portions of
the Code and the Commission’s Rules and Regulations can-
not excuse non-compliance with the Commission’s statutory
duties or its own Rules and Regulations.

2. Results of tests must be set aside and the entire testing
process done again where the Commission fails to comply
with the Code and its own Rules and Regulations.

3. The mere fact that there may not have been blatant
favoritism with regard to an applicant’s examination does
not transform the applicant’s testing procedure into a prop-
er one.

4. The Court has power to direct compliance with the
Rules and Regulations of the Commission.

(Mark R. Alberts)

Ronald P. Koerner for Plaintiffs.
Girard N. Evashavik for Defendants.

No. SA06-1235 & SA06-1271 (Consolidated). In the Court of
Common Pleas of Allegheny County, Pennsylvania, Civil
Division.

MEMORANDUM IN SUPPORT OF ORDER
INTRODUCTION

Friedman, J., July 11, 2007—The captioned cases involve
cross-appeals by the North Versailles Township (“the
Township”) and the Fraternal Order of Police, Lodge 91
(“FOP”) of a decision by the Township’s Civil Service
Commission (“the Commission”). There are two court files
because the Prothonotary, for unknown reasons, refused to
allow the Township to file its cross-appeal at the same num-
ber as the appeal filed by the FOP. The appeals were later
consolidated at SA 06-1235 by Order of the undersigned
dated January 18, 2007.1

The parties have submitted their briefs, in lieu of oral
argument, and after consideration thereof and of the
Certified Record of the proceedings before the Commission,
the Court concludes the appeal of the FOP must be granted
and that of the Township must be denied, for the reasons set
forth below.

ISSUES INVOLVED AND FACTUAL BACKGROUND
1. Whether the Commission should have set aside the

results of the Sergeant’s exam when it set aside the results of
the Assistant Chief ’s exam. (Raised by the FOP.)

2. Whether the Commission exceeded its authority and
decided matters not before it so that its decision should be
vacated in its entirety and the results of the Assistant Chief ’s
exam reinstated. (Raised by the Township.)

The Township also discusses in its brief the issue of time-
liness of the FOP’s appeal to the Commission. (The FOP’s
appeal to this Court was timely.) However, this issue was not
among the 14 items listed in its appeal to this Court. It is
waived. In any case, it is for the Commission to decide
whether the circumstances warranted their waiving any
strict deadline. The record shows no abuse of discretion in
this regard.

The Court must first determine what matters were prop-
erly before the Commission when it entertained the appeal
by the FOP regarding the testing for the positions of

Sergeant and Assistant Chief. The Court must then deter-
mine what power the Commission had to grant the relief it
did. In addition, the Court must consider whether members
of the Commission (some of whom had been temporarily
appointed because two regular members had to recuse) had
the authority to order the promulgation of rules and regula-
tions or whether that portion of its decision was merely pre-
catory in nature.

The Commission’s decision contains numerous findings
of fact, many in the form of summaries of witnesses’ testimo-
ny, with a notation of whether or not each witness was found
credible. Based on those summaries, which are supported by
the Record, as well as on the transcript of the testimony of
witnesses found to be credible, the Court gleans the scenario
described below.

The Township appears to have decided it needed a new
Assistant Chief and a new Sergeant. The position of Assistant
Chief had been newly created by the Township and was first
published in June 2005, without specifying the exact testing
dates. The tests were eventually conducted on August 15,
2005. The tests were created by the Township’s Chief of
Police, James Comunale, and consisted of a number of oral
questions. The exact questions appear not to have been
retained and are not part of the Certified Record. The
answers of the various applicants also are not part of the
Certified Record.

The examiners were three Chiefs of Police from other
municipalities and two of the three members of the Civil
Service Commission. The hearing transcript (“HT”) of the
instant proceeding before the Commission was submitted as
part of the Certified Record. It indicates that the third mem-
ber of the Commission was not informed of the testing at all.
HT p. 48. Even though Chief Comunale was not an examin-
er, he sat in on the testing and was the only person who
scored the answers given by the various candidates. As stat-
ed above, the Certified Record does not include either the
answers or the scores; it appears those records were not
retained.

The day after the test was administered and without any
scores having been posted, Steven Latsko (“Latsko”) ordered
a “Deputy Assistant Chief ’s Badge.” Chief Comunale and
Latsko were business partners at the times in question.
Latsko eventually was awarded the position.

One of the requirements for the position of Assistant
Chief was that the applicant have 10 years of service. Latsko
did not have that required amount of time until August 1,
2005, roughly two months after the position was advertised.
Chief Comunale delayed the testing until after August 1,
2005, claiming that he could not get three chiefs together
during July. The Commission itself did not do anything to set
up the testing.

The matters submitted to the Commission on appeal were
stated by Ronald P. Koerner, Esq., counsel for the FOP, in his
opening remarks as follows:

1. “[T]he tests that were given for the [positions of]
assistant chief and for the sergeant…were not
given in a fair and impartial manner, and

2. “[T]he [testing] procedures did not comply with
the rules and regulations of the North Versailles
Township Civil Service Commission.”

The Decision of the Commission, which was preceded by
several pages of findings of fact and conclusions of law, is
summarized below:

1. There was no impropriety regarding the
Sergeant’s exam even though the Commission’s
own Rules and Regulations regarding testing were
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not followed.

2. The results of the testing for Assistant Chief of
North Versailles Township conducted August 15,
2005 were to be set aside and a new examination
for the position of Assistant Chief was to be con-
ducted.

3. The North Versailles Township Board of
Commissioners was advised that it should immedi-
ately adopt Model Rules and Regulations for a
Municipal Civil Service Commission or similar
rules and regulations updating and implementing
the procedure for the testing and hiring of police
officers.

4. The new test for Assistant Chief of Police was
ordered to be conducted by three new chiefs of
police other than the three who administered the
August 15, 2005 test. These three chiefs were also
to conduct the test, grade the test and provide the
Civil Service Commission with the results of said
testing.

5. The test, as administered, was ordered to be both
a written and oral examination.

6. The results of the test were ordered to be provid-
ed to the Civil Service Commission, which was to
rank all passing applicants on a list with the appli-
cant receiving the highest score at the top of the list
and the applicant receiving the lowest passing
score at the bottom of the list. This list of qualified
candidates was then to be supplied to the North
Versailles Township Board of Commissioners.

(See Commission’s Decision, included at the end of the
Certified Record.)

DISCUSSION
1. The Assistant Chief ’s Exam

Upon review the Court concludes that there is over-
whelming evidence in the Certified Record to support the
Commission’s Decision to set aside the results of the testing
for the position of Assistant Chief. Its Decision did not
exceed its authority nor was there any abuse of its discre-
tion. The Township’s appeal must therefore be denied.

2. The Sergeant’s Exam
In order to decide the question raised by the decision not

to set aside the results of the Sergeant’s exam, we have to
consider the 1982 Rules and Regulations along with the
Commission’s detailed Findings of Fact, its Conclusions of
Law, and the Hearing Transcript, as well as the briefs of
counsel.

The Court’s review indicates that there was not substan-
tial evidence to support the portion of the Commission’s
Decision that dealt with the Sergeant’s Exam. The Record
reveals that the temporary and permanent members of the
Commission who conducted the hearing below did not con-
sider the testing procedures in the case of the Sergeant’s
exam to be so improper that those results, too, should be set
aside. Their stated basis was as follows:

3. The Commission finds that no evidence has been
presented by the Appellant to substantiate that the
Sergeant testing, which was conducted on August
15, 2005, was conducted improperly even though
only an oral examination was given. The Civil
Service Commission was not following the rules
and regulations of the Commission dated May 17,
1982 nor were they following any other model
rules. Absent the appearance of impropriety in

regard to the administration of the Sergeant test-
ing, the Appellant has failed to meet its burden in
regard to the Sergeant’s examination.

This comment was clearly made in contrast to the appear-
ance of overwhelming impropriety with regard to the
Assistant Chief ’s exam. However, the mere fact that there
may not have been blatant favoritism with regard to the
Sergeant’s Exam does not transform the Sergeant’s testing
procedure into a proper one. It was highly improper and
violative of the Commission’s statutory duties as well as its
own Rules and Regulations.

The following portions of sections of the First Class
Township Code (53 P.S. §55101 et seq.) are pertinent to the
duties of the Commission in the instant case:

§55625 “…each and every appointment to and pro-
motion directly by the township shall be made only
according to qualifications and fitness to be ascer-
tained by examination which shall be competitive,
as hereinafter provided.”

§55635 “The commission shall have power to pre-
scribe, amend and enforce rules and regulations
for carrying into effect the provisions of this subdi-
vision and shall be governed thereby. Before any
such rules and regulations are in force, the same
shall first be approved by the township commis-
sioners. When such rules and regulations have
been so approved they shall not be annulled,
amended or added to without the approval of the
township commissioners. All rules and regulations
and modifications therefor shall be printed for pub-
lic distribution at the expense of the township.”

§55635 “…All examinations shall be open to all
applicants who have the minimum qualifications
required by the rules and regulations. Each appli-
cant for examination shall be subject to the regula-
tions adopted by the commission and shall be
required to submit to a physical examination either
before or after being admitted to the regular exam-
ination held by the commission.

“Public notice of the time and place of every exam-
ination, together with the information as to the kind
of position or place to be filled, shall be given by
publication once in a newspaper of general circula-
tion in the township or in a newspaper circulating
generally in the township at least two weeks prior
to each examination, and a copy of the notice shall
be prominently posted in the office of the commis-
sion or other public place.

“The commission shall post in its office the eligible
list containing the names and grades of those who
have passed the examination. Persons male or
female who served in the military or naval service
of the United States during any war in which the
United States has been, is now, or shall hereafter be
engaged and who have honorable discharges from
such service, who have successfully passed the
examination, shall be given the additional credits
and preference in appointment and promotion pro-
vided for by law.”

§55638 “Every position or employment in the
police force or as paid operators of fire apparatus
except that of chief of police or chief of the fire
department or equivalent shall be filled only in the
following manner: the township commissioners
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shall notify the commission of any vacancy which is
to be filled and shall request the certification of a
list of eligibles. The commission shall certify for
each existing vacancy from the eligible list the
names of three persons thereon who have received
the highest average. The township commissioners
shall, thereupon, with sole reference to the merits
and fitness of the candidates, make an appointment
from the three names certified unless they make
objections to the commission as to one or more of
the persons so certified for any of the reasons stat-
ed in section 637 of this subdivision. Should such
objections be sustained by the commission, as pro-
vided in said section, the commission shall there-
upon strike the name of such person from the eligi-
ble list and certify the next highest name for each
name stricken off. As each subsequent vacancy
occurs in the same or another position, precisely
the same procedure shall be followed.”

§55642 “Promotions shall be based on merits to be
ascertained by examinations to be prescribed by
the commission. All questions relative to promo-
tions shall be practical in character and such as
will fairly test the merit and fitness of persons
seeking positions.

“The township commissioners shall have power to
determine in each instance whether an increase in
salary shall constitute a promotion.”

§55643 “All applicants for examination shall under-
go a physical examination as provided in section
635 which shall be conducted under the supervi-
sion of a doctor of medicine appointed by the com-
mission. No person shall be eligible for appoint-
ment until such doctor certifies that the applicant
is free from any bodily or mental defects, deformi-
ty or disease that might incapacitate him from the
discharge of the duties of the position desired.”

Some of the Rules and Regulations applicable to the
instant dispute are set forth below; there are others that
might also apply that will not be quoted herein. See Certified
Record filed at SA 06-1235. The lack of awareness of the
existence of its Rules and Regulations by the Commission
members, including those who had to recuse because they
participated in the testing, is startling, to say the least. One
assumes this instant matter has sufficiently chastised them
so that they will be more attentive in their duties in the
future.

§306. All recommendations of applicants for
appointment received by the commission shall be
kept and preserved for a period of five years, and
all such records and all written causes of removal
filed with the commission shall be subject to rea-
sonable regulation and open to public inspection.

§307. The secretary of the commission shall, sub-
ject to supervisory action of the commission:

(a) Keep records of the proceedings of the com-
mission and have charge of and be responsible
for the safekeeping of the books, records,
papers, and other property in its office.

§507. The minimum requirements, other than phys-
ical, for each position shall be as follows:

(b) Sergeant: at least 23 years of age

(d) Chief: at least 27 years of age.

§509. Examinations may be conducted under the
direction of the secretary of the commission or
proctors or examiner designated by the commis-
sion. Notice of the appointment of such proctors or
examiners shall appear in the minutes of the com-
mission. The commission may issue instructions to
insure the fair, equal, and honest conduct of all
parts of the examination.

§516. Examination papers shall be subject to the
same legal restrictions as the minutes and other
records of the commission, and shall be preserved
accordingly.

§701. Promotion shall be based on merit to be
ascertained by examinations to be prescribed by
the commission. All questions relative to promo-
tions shall be practical in character and such as
will fairly test the merit and fitness of persons
seeking promotion, in accordance with the mini-
mum requirements for each position specified in
Section 507.

§704. A promotional examination shall include an
examination of knowledge of police work, a physi-
cal check-up, service ratings, credit for experience
and in-service police training, and other factors to
be chosen and weighted by the commission.

§705. When promotional examinations are to be
given, the chief of police shall submit, upon forms
provided by the commission, service ratings of all
candidates for promotion. The factors and methods
of rating shall be the same for all policemen of the
same grade and shall bear a fair relationship to the
duties and responsibilities of the policemen to be
rated.

It is evident that neither the letter nor the spirit of the
applicable portions of the Code and the Rules and
Regulations was followed here. While it is possible, even
probable, that such disregard was of long standing, that can-
not excuse it in the instant case. The Certified Record shows
that the Chief of Police, not the Commission, established the
testing procedures and prepared the test; that the Chief of
Police, not the test administrators, scored the test results;
that the Chief of Police, not the Commission, selected the
persons to be submitted to fill the two slots at issue, Assistant
Chief and Sergeant; that the Chief of Police, not the
Commission, was responsible for the record keeping of the
tests and answers to them (and that the records were not
kept).

3. The Other Aspects of the Commission’s Decision
The Court also concludes that the procedures ordered by

the Commission for the new test to be given to applicants for
the position of Assistant Chief while somewhat consistent
with the Rules and Regulations of the Commission promul-
gated in 1982, go beyond the powers of the Commission.
However, the Court does have the power to direct compli-
ance with the Rules and Regulations and has done so in its
attached Order.

The Court further concludes that the language in para-
graph 2 of the Commission’s Decision (at p. 6) stating that
the “North Versailles Township Board of Commissioners
should immediately adopt Model Rules and Regulations for
a Municipal Civil Service Commission or similar rules and
regulations updating and implementing the procedure for
the testing and hiring of police officers” is merely precatory
in nature and of no binding effect. It is up to the Township
whether it eventually wants to update its Commission’s
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Rules and Regulations and adopt the Model Code alluded to.

CONCLUSION
The results of both tests should have been set aside. The

appeal of the FOP is sustained and the Commission must
begin the entire process again, this time in compliance with
the Code and its own Rules and Regulations, particularly the
portions cited above. See Order filed herewith.

BY THE COURT:
/s/Friedman, J.

Dated: July 10, 2007

ORDER OF COURT
AND NOW, to-wit, this 11th day of July 2007, for the rea-

sons set forth in the attached Memorandum in Support of
Order, the appeal of the Fraternal Order of Police, Lodge 91
is SUSTAINED, the appeal of the Township of North
Versailles is DENIED, and it is hereby ORDERED as follows:

1. The test results of the Sergeant’s Exam given on
August 15, 2005 are hereby set aside.

2. The Commission’s decision to set aside the test results
of the Assistant Chief ’s Exam is affirmed.

3. The Commission shall take appropriate steps to fill
those aforesaid positions in accordance with its current
Rules and Regulations and the provisions of the First Class
Township Code, with special attention to those provisions
cited in the attached Memorandum.

BY THE COURT:
/s/Friedman, J.

1 It should be noted that the actual applicants, successful or
not, have not filed separate appeals. Their interests appear
to be protected by either the FOP’s appeal or the Township’s
appeal.

Montour School District and
Township of Robinson v.
Township of Collier and

Chartiers Valley School District
Taxation—Municipal and School District Taxes—Mistaken

Municipal Boundaries

1. The law does not impose any obligations on the
Chartiers School District and Collier Township to pay to the
Montour School District and Robinson Township taxes col-
lected for properties mistakenly believed to be in the
Chartiers School District and Collier Township during a
period of time in which the Chartiers School District and
Collier Township undertook to provide public education and
municipal services to the residents of the properties.

2. Although State law grants authority for school districts
and municipalities to levy earned income, net profit and
occupational/privilege taxes on its residents and to collect
taxes on real property, it does not authorize one school dis-
trict or municipality to levy taxes against another.

(Shannon F. Barkley)

Ira Weiss and Gregory Gleason for Montour School District.
Samuel P. Kamin and Robert Garvin for Robinson Township.
Charles M. Means and Howard J. Schulberg for Collier
Township.
Michael A. O’Rorke for Chartiers Valley School District.

No. GD 05-032289. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION AND ORDER OF COURT
Wettick, A.J., July 3, 2007—Motions for judgment on the

pleadings of plaintiffs and defendants are the subject of this
Opinion and Order of Court.

This litigation involves 137 parcels located in a develop-
ment known as Cloverleaf Estates West (“Cloverleaf
Properties”). Until 2005, the assessment records of
Allegheny County described these properties as being in
Collier Township. The deeds to the properties described the
properties as being in Collier Township. The properties were
taxed by Collier Township and Chartiers Valley School
District as though they were in Collier Township, and the
persons residing in these properties were taxed as if they
resided in Collier Township.

Residents of the Cloverleaf Properties voted in the
Collier Township and Chartiers Valley School District elec-
tions. Collier Township made available the same services to
persons residing in the Cloverleaf Properties that were made
available to the residents of Collier Township, including
police and medical services. Chartiers Valley School District
provided schooling, including adult learning classes, to resi-
dents of the Cloverleaf Properties.1

Robinson Township never provided any services to the
residents of the Cloverleaf Properties. The Montour schools
were not open to any children residing in the Cloverleaf
Properties.

Pursuant to proceedings at GD05-006088, involving a
petition to establish a lot and block system in Collier
Township, in 2005 it was discovered that the Cloverleaf
Properties are located in Robinson Township. Prior to 2005,
none of the taxing bodies had any reason to question the
accuracy of the assessment records of Allegheny County list-
ing the properties as being in Collier Township.

As of January 2, 2006, residents of the Cloverleaf
Properties began paying their municipal taxes to the
Township of Robinson and as of July 1, 2006, they began pay-
ing their school taxes to Montour School District.

In this lawsuit, Montour School District and the Township
of Robinson (“Montour/Robinson”) seek to recover (1) the
real estate taxes the Cloverleaf property owners paid to the
Township of Collier and Chartiers Valley School District
(“Chartiers/Collier”) from 2001 to 2005; (2) the earned
income, net profits, occupational privilege, and realty trans-
fer taxes which Cloverleaf residents paid Chartiers/Collier
from 2000 to 2005; and (3) cable television franchise fees
attributable to the subscribing Cloverleaf residents from
2000 to the present.2

The issue raised by this lawsuit is whether the law impos-
es any obligation on Chartiers/Collier to pay to Montour/
Robinson taxes which Chartiers/Collier collected during the
period of time in which they assumed responsibility for fur-
nishing government services to the persons residing in the
Cloverleaf Properties.3 Montour/Robinson correctly state
that Chartiers/Collier had no legal right to collect these taxes
and fees that are the subject of this litigation. However, this
case does not involve claims by owners and residents of the
Cloverleaf Properties to recover taxes which they paid. The
issue, instead, is why Montour/Robinson may recover from
Chartiers/Collier payments that owners and residents of the
Cloverleaf Properties made to Chartiers/Collier during the
period of time Chartiers/Collier was providing government
services to the owners and residents of the Cloverleaf
Properties.

It appears to be the position of Montour/Robinson that
they are not necessarily entitled to every dollar that
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Chartiers/Collier received from the Cloverleaf property
owners. Instead, it appears to be the position of
Montour/Robinson that the Cloverleaf property owners paid
more in taxes than the cost of the government services which
these property owners received. This windfall belongs to
Montour/Robinson rather than Chartiers/Collier.4

Montour/Robinson’s position is based on an improper
characterization of the manner in which taxes are imposed.
Budgets for school districts and municipalities are based on
anticipated revenues, most of which will be received from
property taxes, income taxes, and the like. The purpose of
the annual taxes is to pay for the government services fur-
nished in the year in which the taxes are imposed. Under the
Uniformity Clause of the Pennsylvania Constitution, each
property owner shall pay his or her proportionate share of
the costs of government services which shall be measured by
the value of his or her property (or the amount of his or her
income) to that of his or her neighbor. Downingtown v.

Chester County Board of Assessment Appeals, 913 A.2d 194,
199 (Pa. 2006). Since the Cloverleaf property owners paid
only their proportionate share of the government services
which Chartiers/Collier provided, there is no windfall that
Chartiers/Collier should disgorge. Furthermore, the claim
that this court should prevent a windfall is being raised by
governmental bodies seeking payments of Cloverleaf prop-
erty owners that have no connection to any services provid-
ed by these governmental bodies.

For these reasons, Montour/Robinson are not entitled to
monies paid to Chartiers/Collier in prior years unless there
is legislation supporting their claim.

While Robinson/Montour cite legislation stating that they
have authority to levy, assess, and collect taxes on real prop-
erty within the township and school district, including deed
transfer taxes, and to levy earned income, net profit, and
occupational/privilege taxes upon persons doing business or
residing within Robinson, no laws permit them to levy taxes
against Chartiers or Collier. Thus, this legislation does not
support the claims of Montour/Robinson to taxes Cloverleaf
residents paid to Chartiers/Collier for government services
which were available to the persons paying the taxes.

Montour/Robinson rely on §307 of the First Class
Township Code, 53 P.S. §55307 which reads as follows:

Whenever the boundaries of any township
have been altered or ascertained and established,
the court of quarter sessions may adjust the taxes,
debts, and expenses for township, municipal and
school purposes between the townships, municipal-
ities and school districts affected.

The March 23, 2005 order of Judge O’Reilly of this Court
at GD05-006088 establishing the lot and block system in
Collier, set January 2, 2006 as the date on which Robinson
Township would levy taxes against the Cloverleaf residents
and would assume responsibility for providing municipal
services. Prior to that date, Collier continued to provide
municipal services.5

January 2, 2006 was the date the boundary line became
permanently effective. Under §2-226 of the School Code of
1949, 24 P.S. §2-226, when the boundary lines of a school dis-
trict are changed, the change shall take effect at the begin-
ning of the first school year following the change in bound-
ary lines. Consequently, this boundary change did not take
effect until July 1, 2006.

Assuming that the boundaries of Chartiers and Robinson
were “altered or ascertained and established” within the
meaning of §55307, this section does not support the position
of Montour/Robinson that they are entitled to a portion of the
taxes paid prior to January 1, 2006 (Robinson) or July 1,

2006 (Montour). The title of this provision is Adjustment of

Indebtedness and its apparent purpose is to ensure that
adjustments are made so that a governmental body that is
losing property (Governmental Body A) is not saddled with
expenses that should be paid by a governmental body whose
boundaries are being expanded (Governmental Body B) and,
alternatively, that Governmental Body B receives funds held
by Governmental Body A that are intended to cover future
services. For example, if in February, Governmental Body A
collected taxes intended to pay for garbage services for the
entire year and if in April the services were now being pro-
vided by Governmental Body B, funds received by
Governmental Body A that would have been used to provide
these services for the property owners now residing in
Governmental Body B should be paid to Governmental Body
B. If, on the other hand, Governmental Body B is receiving
property containing a new parking garage funded with bonds
for which Governmental Body A is responsible, the respon-
sibility should be shifted to Governmental Body B.

There is no apparent reason why the Legislature would
require a governmental body whose boundaries are being
reduced to make payments to a governmental body whose
boundaries are being expanded that have no relationship to
services that the latter governmental body will now be pro-
viding. Thus, this legislation should not be read in this fash-
ion unless the words of the legislation clearly provide for
such a result.

The words of §55307 do not clearly provide for such a
result. To the contrary, legislation titled Adjustment of

Indebtedness is not intended to direct a court to transfer
taxes to a governmental body that has not incurred any
indebtedness.6

Furthermore, if §55307 (which uses the word “may”)
should be construed to permit a court to make adjustments
whenever the interests of justice are served, for the reasons
that I have discussed, the interests of justice are not served
by making any adjustments in this case.

Montour/Robinson also appear to rely on §13 of the Act of
June 21, 1939, P.L. 626, as amended (Second Class
Assessment Law), 72 P.S. §5452.13, which reads in pertinent
part as follows:

The proper assessors shall, between the trien-
nial assessments, revise any assessment or valua-
tion according to right and equity by correcting
errors and by adding thereto any property,
improvements or subjects of taxation which may
have been omitted or any new property, improve-
ments or subjects of taxation which may have come
into being since the last triennial assessment. Any

property, improvements or subjects of taxation

which may have been omitted shall be assessed

and made subject to taxation for the period during

which said property, improvements or subjects of

taxation shall have been omitted but in no event to

exceed the period of five calendar years preceding

the year in which the property, improvements or
subjects of taxation omitted is first added to the
assessment roll. (Emphasis added.)

This legislation does not apply. The Cloverleaf Properties
were not omitted from the assessment rolls. To the contrary,
they were included on the assessment rolls and the property
owners paid real estate taxes to Collier Township, Chartiers
School District, and Allegheny County.

For these reasons, I enter the following Order of Court:

ORDER OF COURT
On this 3rd day of July, 2007, it is hereby ORDERED that
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defendants’ motion for judgment on the pleadings is granted
and that plaintiffs’ complaint is dismissed with prejudice.

BY THE COURT:
/s/Wettick, A.J.

1 This is a retirement community that made limited use of
the public schools.

2 Robinson admits that it is not a party to the cable franchise
agreement between Collier and Comcast.

3 The parties have not cited, and I am not aware of, any case
law that has addressed this issue.

4 I question whether Montour/Robinson would be taking the
position that they owe money to Chartiers/Collier if
Chartiers/Collier could establish that the cost of government
services furnished to the Cloverleaf residents exceeded the
amount of taxes which they paid (assuming that these costs
are susceptible to being measured).

5 Under 16 P.S. §3706, a common pleas court shall make an
order placing the lot and block system into effect as of the
first Monday of January next succeeding the order.
Chartiers/Collier argue that this provision (and §2-226 of the
School Code, 24 P.S.) establishes that the Legislature did not
want proceedings to establish a lot and block system to have
any retroactive effect.

6 Statutory headings may be considered in construing a
statute. MacElree v. Chester County, 667 A.2d 1188, 1194
(Pa.Cmwlth. 1995); Commonwealth v. Lopez, 663 A.2d 746,
748 (Pa.Super. 1995); 1 Pa.C.S. §1924.

Michael Irish v.
AXA Financial, Inc., t/d/b/a Mony Life

Insurance Company of America,
Joseph Cario; James Zacherl, Jr. and

New England Life Insurance Company
Good Health Clause—Agency—Questions for Jury

1. Since agents were source of all communications with
insurer, applicant’s communicating a change in representa-
tions made in insurance application by telling the agent was
not unreasonable.

2. Credibility of agent’s denial that policy applicant com-
municated change in health to agent is question for jury.

3. Issue of compliance with Good Health clause arises
when insured’s spouse allegedly informed insurance agent
that insured had suffered a stroke prior to issuance of policy
and payment of premium.

(Patricia Lindauer)

Michael E. Kennedy for Plaintiff.
Daniel J. Zucker for Defendants.
Kay Kyungsun Yu for Defendants.

No. GD 05-13322. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

MEMORANDUM IN SUPPORT OF ORDER
Friedman, J., July 11, 2007—This case involves the valid-

ity of a contract for life insurance. Defendant AXA Financial,
Inc. t/d/b/a Mony Life Insurance Company of America

(“Mony”) has filed a Motion for Summary Judgment based
on the Insured’s alleged violation of the “Good Health”
clause in the application. Mony contends that the Insured
had a duty on September 1, 2004, the date the policy at issue
(“the Policy”) was delivered and the premium paid, to
inform Mony that she was, on that day, in the ICU of Mercy
Hospital because of a stroke suffered on August 30, 2004.

Mony’s recitation of the facts is superficially compelling
but is not undisputed, as its Motion suggests. Plaintiff ’s ver-
sion, set forth in a copy of a letter to an attorney dated May
16, 2005, reveals a substantially different scenario,
described below.

The Insured, a woman 52 years old, in apparent good
health, at the suggestion of Defendants Joseph Cario and
James Zacherl, Jr. (“the Agents”) in the Spring of 2004,
applied for life insurance with Mony at the same time as
Plaintiff did.

The Agents first collected information informally from
both the Insured and the Plaintiff and presented it to Mony
for “underwriting and premium quote.” Mony dropped the
Insured’s rating one level based on her father’s history of
hypertension and death at age 45 of a heart attack. A formal
application was then made on July 7, 2004, but because the
Agents had not yet received the premium for Plaintiff, who
was also getting life insurance at the same time, they told
Plaintiff and the Insured that she should pay her first premi-
um when the Policy was delivered. Plaintiff and the Insured
were out of town on vacation when her policy was received
by the Agents from Mony. Plaintiff and the Insured returned
from vacation on August 27, 2004. On August 30, 2004,
around 4:30 a.m., while exercising on an Air Bike, the
Insured “seemed to have trouble coordinating her arms and
legs” and “mentioned having a sudden headache.” Plaintiff
checked her blood pressure (she was being treated for
hypertension which had been truthfully and accurately
reported to Mony on the Application). It was 135/74, which
was higher than her normal 120/70. When her speech
became a little slurred, Plaintiff called 911. Paramedics
monitored the Insured for 35-40 minutes and saw no need “to
administer anti-stroke medications.” The Insured never lost
consciousness and was eventually taken to Mercy Hospital.
She was given a CT Scan and was diagnosed with “a small
cerebral bleed.” She was admitted to the ICU where she was
treated for “what was perceived as a hypertension stroke.”
The minor headache and slurred speech disappeared within
ten hours of her arrival at the hospital’s emergency room.
The Insured was told she would be discharged as soon as the
cause of the hypertension stroke was determined. On August
31, 2004, she was transferred out of the ICU to a section of
the hospital that dealt with neurological issues. By then she
was able to walk without assistance “on her own power and
balance.”

Also on August 31, 2004, Plaintiff returned a call from
Defendant Zacherl and indicated they might have to cancel
the Policy since the Insured had suffered a small stroke.
Plaintiff also stated, in response to Mr. Zacherl’s questions,
that hypertension had been disclosed on the application, that
this was the Insured’s first experience with a stroke, and that
she was out of the ICU and walking without assistance. Mr.
Zacherl then made an appointment to stop by the hospital the
next day, September 1, 2004, around noon.

Because hospital policy did not permit non-family mem-
bers on the neurological floor (apparently out of concern for
the privacy of all patients on the floor), Defendants gave
Plaintiff the policy and the receipt form to give to the
Insured, who “read the initial two or three pages of the poli-
cy and then signed the receipt.” Plaintiff then gave the
receipt and the first month’s premium to “Joe” (who is
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apparently Defendant Cario).1
The Insured’s doctors made a diagnosis of her condition

on September 3, 2004. She was told she had Moyamoya syn-
drome, a condition of the carotid arteries, treatable by sur-
gery, which was planned to be done in 8-12 weeks.

The rest of the Insured’s history is irrelevant to the essen-
tial issue in this case, whether the Insured had a duty to
update the information initially provided and to inform
Mony that she had a hypertension stroke on August 30, 2004,
or whether Mony already had sufficient notice of that by way
of her original application. Ancillary to this is whether the
Insured, via Plaintiff, did inform Mony by way of informing
the Agents.

Mony argues that Plaintiff ’s Complaint is with the
Agents. However, in the instant circumstances, the Court
concludes that it is Mony who may have a complaint with the
Agents. Although for many purposes the Agents were the
Insured’s agents and not Mony’s, for the limited purpose of
delivering the policy and receiving updated health informa-
tion from the Insured, it seems they were agents of Mony as
well. This would be a question for the jury, if not a matter of
law. At any rate, the question of agency in the circumstances
surrounding the actual delivery of the policy and payment of
the first premium is not clearly before us.

As to the post-delivery diagnosis of a very rare condition,
Moyamoya syndrome, the case law cited by the parties,
including Sherman v. Security Mutual Life Insurance Co.,

447 Pa. 442, 291 A.2d 304 (1972) and Minzenberg v.

Metropolitan Life Insurance Co., 157 Pa.Super. 557, 43 A.2d
377 (1945), make it clear that the failure to name a condition
of which one was unaware at the time of delivery of the pol-
icy and payment of the first premium is not a valid basis for
an insurer to refuse to honor a later claim under the policy.

The real issue here is whether Plaintiff complied with the
Good Health clause when she told the Agents on September
1, 2004 when they delivered the Policy issued by Mony that
she had just had a small stroke from which she appeared to
have recovered.

The language relied on by Mony is set forth in paragraphs
12 and 15 of its Motion.

12. By signing the application on July 7, 2004,
Decedent, Sandra Irish, agreed that “Payment of
the first premium, if after the Application Date
below, will mean that I represent that such state-
ments and answers would be the same if made at
the time of payment….” (the “Good Health
Clause”) (Ex. C [to Motion] signature page).

15. The policy further provided:

No change in the Policy will be valid until it is
approved by one of our executive officers. The
approval must be endorsed on or attached to this
Policy. No agent or other person has authority to
change the Policy, waive any of its provisions or
accept representations or information not in the
written application. (Ex. A [to Motion] p. 9)

Although the language is printed in boldface in the Motion,
it is in regular type in the exhibits. The quote from para-
graph 12 of the Motion is in the middle of a longer paragraph
dealing with multiple issues. Other language in the exhibits
is highlighted by the use of boldface or capital letters or
both.

More importantly, the quoted language does not specify
how an Insured is to communicate a change in an answer to
Mony. Since the Agents were the source of all other commu-
nications with Mony, and since Mony specified no other way
to communicate with it, it is hardly unreasonable for

Plaintiff and the Insured to have communicated the change
to her original answer regarding stroke to Mony via the
Agents.

The jury will have to decide whether the Agents’ appar-
ent denial of the communications on September 1, 2004, is
credible or not.

Mony’s Motion for Summary Judgment must be denied
because of the existence of material factual disputes. See
Order filed herewith.

BY THE COURT:
/s/Friedman, J.

Dated: July 11, 2007

ORDER OF COURT
AND NOW, to-wit, this 11th day of July 2007, Defendant

AXA Financial, Inc. t/d/b/a Mony Life Insurance Company
of America’s Motion for Summary Judgment is hereby
DENIED for the reasons set forth in the accompanying
Memorandum in Support of Order.

It is further ORDERED that current counsel for
Defendant Cario, who also represents the Movant, Mony,
inform her clients of the possible conflict in their interests so
that one or the other may obtain new counsel if desired.

BY THE COURT:
/s/Friedman, J.

1 It seems undisputed that all subsequent premiums were
timely paid until the Insured’s death on or about March 13,
2005.

SRI Management, Inc. v.
Sally B. Moses

Personal Guaranty of Lease—Attorney Fees

1. Guaranty limiting Guarantor’s liability under commer-
cial lease to one year’s rent and additional rent does not des-
ignate Guarantor to pay attorney fees incurred by Landlord
in collection efforts against tenant.

2. Language in Lease Guaranty calling for reimburse-
ment of costs to enforce Guaranty allows Landlord to collect
from Guarantor those legal fees associated with enforcing
the Guaranty but not those associated with enforcing the
lease against the tenant.

(Patricia Lindauer)

Robert E. Dauer, Jr. for Plaintiff.
Stephen J. Laidhold for Defendant.

No. GD 05-24891. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

MEMORANDUM IN SUPPORT OF ORDER
Friedman, J., July 13, 2007—Defendant has filed a

Motion for Partial Summary Judgment which seeks to limit
the amount of her liability under a guaranty. The Court con-
cludes her Motion must be granted.

FACTUAL BACKGROUND
Defendant is the guarantor of a debt of a corporation she

formerly controlled, Al-Jo, Inc. (“Al-Jo”). The debt at issue
was incurred as a result of a commercial lease (“the Lease”)
between instant Plaintiff and Al-Jo. The guaranty at issue is
appended to the end of the Lease (Exhibit B to Complaint)
and is fully quoted below:
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GUARANTEE AND BAIL ABSOLUTE

For Value RECEIVED, the undersigned agrees to
be Bail Absolute to the Lessor in the attached
Lease, as long as the liability of the Tenant contin-
ues under said Lease, or the renewals thereof, that
the covenants of the Tenant will be properly kept,
and that on any default therein as to payment of
Rent or otherwise, immediate recourse may be had
to Confess Judgment against the undersigned in
any Court in Allegheny County, Pennsylvania by
suit or otherwise.

The undersigned agrees to pay to the Lessor

such sum or sums of money as will be sufficient to

make up any deficiency up to a total of One (1) year

of Base Rent and Additional Rent (as defined in the

attached Lease), and fully satisfy the conditions of
this agreement, without requiring any notice of
nonpayment or proof of demand being made. All
exemption laws as to property are hereby waived.

It is understood and agreed by the under-
signed that this Guaranty shall inure to the benefit
of Lessor, its successors and assigns, and shall be
binding upon the undersigned and her heirs, per-
sonal representatives, successors and assigns, as
the case may be. It is also understood and agreed
by the undersigned [that she] shall be liable for all
costs incurred by Lessor in enforcing the obliga-

tions of the undersigned.

(Emphasis added.)

“Additional Rent” is defined as follows in the Lease:

2. Additional Rent.

(a) In addition to paying the Base Rent as
specified above, Tenant shall pay as additional rent
(“Additional Rent”) the amounts described below
and the amounts described elsewhere in this Lease
as Additional Rent and all Additional Rent (unless
otherwise provided in this Lease) shall be paid
within thirty (30) days following the date an invoice
for such Additional Rent is sent by Lessor in the
same manner, time and place as the Base Rent and
on failure of Tenant to pay the same when due,
Lessor shall enforce payment thereof in the same
manner as Base Rent in arrears, as hereinafter pro-
vided. The Base Rent and the Additional Rent are
hereinafter referred to herein as the “Rent.” The
obligation of Tenant to pay all Base Rent and any
Additional Rent, whether invoiced or not invoiced
before or after the expiration or early termination
of this lease shall survive the expiration or termi-
nation and shall remain Tenant’s obligation to pay
same. In the event that Tenant has a security
deposit posted with Lessor, Lessor may hold onto
said deposit until all Additional Rent is paid.

(b) Additional Rent shall include but is not lim-

ited to the following: all electricity used on the

Premises; all garbage collections charges for the

Premises; as provided in Paragraph 3, all overage

rent payments; as provided in Paragraph 9, all

excess water rents assessed on the Premises

whether by meter rate or flat rate and all excess

sanitary sewer charges or assessments on the

Premises, as provided in Paragraph 11 (e), 15% of

all gas costs; as provided in Paragraph 12, 15% of

any increase in real estate taxes or charges as pro-

vided in paragraph 12, 15% of any excess insurance

premiums paid by Lessor due to reasons other than

Tenant’s use of the Premises over and above such

insurance premiums paid in the Base Year (as

defined herein); and all of the increases in Lessor’s

insurance premiums due to Tenant’s acts, or its use

and occupancy, or the rating of Tenant’s business

or use of the Premises or failure to act by Tenant;

all late fees and any other payment due Lessor as

provided for in subsequent sections of this Lease.

(c) In the event that Tenant fails to pay
Additional Rent when due within thirty days from
Lessor invoicing Tenant for same, a late payment
fee of One hundred ($100) dollars shall be due with
the installation of Rent. Tenant acknowledges that
this fee is reasonable under the circumstances
existing at the time this Lease was entered into and
is made to compensate Lessor for its additional
costs and expenses incident to the handling of such
delinquent installment, including, without limita-
tion, disruption of Lessor’s accounting and book-
keeping operations, caused by Tenant’s failure to
make payment when due and, the loss of Lessor’s
ability to promptly pay its bills, and the loss of
Lessor’s ability to promptly reinvest the payments.
The enforcement of the late payment fee, or the
failure to enforce the late payment fee by Lessor,
will not impair the right of Lessor to exercise any
other right or remedy. The late payment fee shall
be deemed Additional Rent and shall be collectible
as such.

The Lease also permitted Plaintiff to confess judgment against
the Tenant. The Confession Clause is fully quoted below:

(e) CONFESSION OF JUDGMENT, EXECU-
TION AND AMICABLE EJECTMENT-WAIVER OF
DUE PROCESS RIGHTS. For value received and
forthwith on every default of payment of Rent by
Tenant under this Lease, or on any and every breach
of covenant or agreement by Tenant under the terms
of this Lease, THE TENANT HEREBY KNOWING-
LY AND VOLUNTARILY WAIVES ITS CONSTITU-
TIONAL RIGHT OF DUE PROCESS AND DOES
HEREBY EMPOWER ANY ATTORNEY OF ANY
COURT OF RECORD WITHIN THE UNITED
STATES OR ELSEWHERE, TO APPEAR FOR TEN-
ANT AND WITH OR WITHOUT DECLARATION
FILED, CONFESS JUDGMENT AGAINST THE
TENANT, AND IN FAVOR OF SAID LESSOR, HIS
HEIRS, DEVISEES, EXECUTORS, ADMINISTRA-
TORS OR ASSIGNS, AS OF ANY TERM, FOR THE
SUM DUE BY REASON OF SAID DEFAULT IN
THE PAYMENT OF RENT, INCLUDING UNPAID
RENT FOR THE BALANCE OF THE TERM IF THE
SAME SHALL HAVE BECOME DUE AND
PAYABLE UNDER THE PROVISIONS HEREIN,
AND/OR FOR THE SUM DUE BY REASON OF
ANY BREACH OF COVENANT OR AGREEMENT
BY TENANT HEREIN, AND FOR ALL LESSOR’S
COSTS, CHARGES AND EXPENSES, INCLUDING
BUT NOT LIMITED TO THE FEES AND OUT-OF-
POCKET EXPENSES OF COUNSEL, AGENTS AND
OTHERS RETAINED BY LESSOR, INCURRED BY
LESSOR IN ANY LITIGATION, NEGOTIATION OR
TRANSACTION OR THE COSTS OF RELETTING
THE PREMISES AND FORTHWITH ISSUE WRIT
OR WRITS OF EXECUTION THEREON, WITH
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RELEASE OF ALL ERRORS, AND WITHOUT
STAY OF EXECUTION, AND INQUISITION AND
EXTENSION UPON ANY LEVY ON REAL ESTATE
IS HEREBY EXPRESSLY WAIVED, AND CON-
DEMNATION AGREED TO, AND EXEMPTION OF
ANY AND ALL PROPERTY FROM LEVY AND
SALE BY VIRTUE OF ANY EXEMPTION LAW
NOW IN FORCE OR WHICH MAY BE HERE-
AFTER PASSED IS ALSO EXPRESSLY WAIVED
BY TENANT; AND IN CASE OF VIOLATION OF
ANY OF THE COVENANTS OR AGREEMENTS IN
THIS LEASE BY TENANT, THE SAID TENANT
FURTHER, AT THE OPTION OF SAID LESSOR,
HEREBY KNOWINGLY AND VOLUNTARILY
WAIVES ITS CONSTITUTIONAL RIGHT OF DUE
PROCESS AND AUTHORIZES AND EMPOWERS
ANY SUCH ATTORNEY, EITHER IN ADDITION
TO OR WITHOUT SUCH JUDGMENT FOR THE
AMOUNT DUE ACCORDING TO THE TERMS OF
THIS LEASE, TO APPEAR FOR SAID TENANT
AND CONFESS JUDGMENT FORTHWITH
AGAINST TENANT, AND IN FAVOR OF LESSOR,
IN AN AMICABLE ACTION OF EJECTMENT OF
THE PREMISES ABOVE DESCRIBED, WITH ALL
THE CONDITIONS, FEES RELEASES, WAIVERS
OF STAY OF EXECUTION AND WAIVER OF
EXEMPTION TO ACCOMPANY SAID CONFES-
SION OF JUDGMENT IN EJECTMENT AS ARE
SET FORTH HEREIN FOR CONFESSION OF
JUDGMENT FOR SAID SUM OR SUMS DUE; AND
AUTHORIZES THE ENTRY OF SUCH ACTION,
CONFESSION OF JUDGMENT THEREIN, AND
THE IMMEDIATE ISSUING OF A WRIT OF POS-
SESSION AND WRIT OF EXECUTION FOR THE
AMOUNT OF SUCH JUDGMENT AND COSTS,
WITHOUT LEAVE OF COURT, AND THE LESSOR
MAY WITHOUT NOTICE RE-ENTER AND EXPEL
THE TENANT FROM THE PREMISES, AND ALSO
ANY PERSON HOLDING UNDER HIM OR THEM,
AND IN EACH CASE, THIS LEASE OR A TRUE
COPY THEREOF SHALL BE A SUFFICIENT WAR-
RANT OF ANY PERSON.

Plaintiff confessed judgment against Al-Jo at GD 04-25753
and included in that amount was $34,906.50 principal and
$3,490.65 for counsel fees under the confession clause in the
Al-Jo lease. That judgment is final.

DISCUSSION
It is the $3,490.65 in counsel fees owed by Al-Jo pursuant

to the judgment entered by confession in GD 04-25753, plus
additional counsel fees related to a petition by Al-Jo to open
the confessed judgment at GD 04-25753 that is the subject of
Defendant’s Motion. Plaintiff contends those fees, now total-
ing $21,079.83, should also be included in the amount it may
recover here under the Guaranty, while Defendant contends
that such counsel fees are not “additional rent” under the
Lease and are therefore not covered by the guaranty.

Essentially, Defendant claims that her guaranty was limit-
ed to “one (1) year of Base Rent and Additional Rent as defined
in the attached Lease.” Defendant further claims that her
guaranty does not cover attorneys fees that Al-Jo might owe to
Plaintiff under the provisions of the Lease. She claims that the
limit of her guaranty is confirmed by Plaintiff’s subsequent
conduct where it unsuccessfully attempted to get Al-Jo to
agree to a second amendment to the Lease and Defendant to
agree to a new guaranty of the Al-Jo Lease. Had those docu-
ments been executed, Plaintiff might be entitled to a larger
amount under Defendant’s guaranty. Although they were not

executed, Defendant argues, they have probative value as to
what Plaintiff, Al-Jo, and Defendant all understood and intend-
ed by the original guaranty Defendant actually signed.

Plaintiff maintains that the attorneys’ fees referred to in
the guaranty now at issue include the attorneys’ fees
incurred in the separate litigation against Al-Jo at GD 04-
25753 where the judgment by confession was eventually
entered against Al-Jo.

In its Complaint here, Plaintiff sought to recover a total of
$78,738.90. This amount is composed of the following:

Base Rent $ 15,210.00
Utilities 7,087.81
Tax 659.40
Final gas bill 659.00
Disposal of Tenant’s property 800.00
Attorney fees paid to

Pepper Hamilton 21,079.83
Attorney fees paid to

Meyer Unkovic & Scott    33,242.86
Total $ 78,738.90

However, in its Brief in Opposition to the Motion for Partial
Summary Judgment, Plaintiff also claimed an additional
“Base Year” of rent as defined under the Lease. Plaintiff
therefore revised its calculations as follows:

Rent $ 49,500.00
Utilities (12 months) 4,481.32
Tax 659.40
Disposal of Tenant’s property 800.00
Attorneys fees paid to

Pepper Hamilton 21,079.83
Attorneys fees paid to

Meyer Unkovic & Scott     33,242.86
Total $109,763.41

This claim for a second Base Year rent payment may have
been abandoned at argument, but if not, it goes beyond the
stated limit of the language of the Guaranty. Plaintiff ’s stat-
ed basis for its entitlement to those attorneys’ fees awarded
at GD 04-25753 is the last sentence in the last paragraph of
the original guaranty, “It is also understood and agreed by
the undersigned [that she] shall be liable for all costs
incurred by the Lessor [instant Plaintiff] in enforcing the
obligations of the undersigned.” (Court’s emphasis.) Plaintiff
also maintains that this paragraph “unequivocally” calls for
Defendant to pay the fees Plaintiff incurred at GD 04-25753.

Defendant just as strenuously argues that the reference
to attorneys’ fees in the Guaranty only requires Defendant to
pay the reasonable fees of Plaintiff in the instant litigation.
Implicit in this argument, albeit not part of Defendant’s
instant Motion, is Defendant’s position that since she offered
to pay her full obligation to Plaintiff, (one year’s worth of
Rent and Additional Rent) quite some time ago, in March
2005, Plaintiff ’s instant attempt to collect the attorneys’ fees
related to GD 04-25753 is completely unreasonable and
hence no attorneys’ fees for the instant action, commenced
in September 2005, are warranted.

The question before the Court is what is the proper inter-
pretation of the last paragraph of the Guaranty? Both parties
contend it is unambiguous, and neither has proffered any
parol evidence to shed light on what might have been intend-
ed at the time. Indeed, the Court agrees it is unambiguous.
The meaning is clear on its face: Defendant agreed to pay
only those attorneys’ fees necessary to force her to pay one
year’s Base Rent and Additional Rent in the event Al-Jo
failed to make that payment. There is nothing in the Lease at
issue that suggests that attorneys’ fees related to collection
efforts against Al-Jo become “Additional Rent.” Attorneys’
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fees related to Plaintiff ’s collection efforts against Al-Jo, are
not part of either Base Rent nor Additional Rent. Plaintiff
and Al-Jo may be obligated to pay Plaintiff ’s attorneys’ costs
in GD 04-25753. Defendant is not.

Defendant’s Motion for Partial Summary Judgment must
be granted. Plaintiff ’s claim for its attorneys’ fees in the
amount of $21,079.83 related to the confessed judgment
entered at GD 04-25753 against Al-Jo is dismissed with prej-
udice. See Order filed herewith.

BY THE COURT:
/s/Friedman, J.

Dated: July 13, 2007

ORDER OF COURT
AND NOW, to-wit, this 13th day of July 2007, Defendant’s

Motion for Partial Summary Judgment is hereby GRANTED,
and Plaintiff ’s claim for attorneys’ fees of $21,079.83
incurred in connection with GD 04-25753 is DISMISSED
with prejudice for the reasons set forth in the accompanying
Memorandum in Support of Order.

BY THE COURT:
/s/Friedman, J.

Commonwealth of Pennsylvania v.
Molly Eileen Pepper

Criminal Law—Conspiracy—Adequacy of Plea Colloquy—

Sentencing

1. Although Defendant’s co-conspirator said he could not
rob the elderly woman the two had planned to rob, there was
no abandonment or renunciation of the conspiracy since he
took no action to prevent the conspiracy from reaching its
ultimate goal. His willingness to remain a co-conspirator
was demonstrated by the fact that he drove the get away car
after his co-defendant committed the robbery that he was no
longer willing to perform himself.

2. Defendant’s claim that her plea colloquy was inade-
quate since she was not advised of the elements of the crimes
to which she pled will fail where at the time of pleading, she
had completed a 68-question written colloquy in which she
affirmed that she understood the charges and that she had
been able to discuss the elements of each offense with her
attorney. She also acknowledged that she was not challeng-
ing or disputing the charges that were filed against her and
that she was admitting responsibility for those charges. She
further acknowledged that she was satisfied with her legal
counsel and that she was satisfied that her attorney knew all
the facts of her case and had enough time to check questions
of fact or law with respect to her case.

3. Defendant’s sentence was found to be neither excessive
nor harsh since it was within the standard range of the
crimes to which she pled guilty. Her sentence took into
account that she and her co-conspirator made a plan to vic-
timize an elderly person and that she was the principal in the
course of committing the crime inflicting serious debilitating
injuries on an elderly person.

(Shannon F. Barkley)

Julie Capone for the Commonwealth.
Erin Morey Busch for the Defendant.

No. CC200507549. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Cashman, J., June 29, 2007—The appellant, Molly Pepper,

(hereinafter referred to as “Pepper”), has filed an appeal from
the denial of her motion for reconsideration of sentence
imposed upon her for her plea of guilty to the charges of rob-
bery and criminal conspiracy for which she received a sen-
tence of not less than five nor more than ten years. In her con-
cise statement of matters complained of on appeal, Pepper has
set forth three claims of error, the first being that the
Commonwealth did not establish that she was guilty of the
charge of conspiracy; second, that the plea colloquy was inad-
equate since she was not advised of the elements of the crimes
to which she was pleading guilty, and; third, that her sentence
was not only excessive but also an abuse of discretion.

At the time of her plea the Assistant District Attorney
summarized the facts of Pepper’s case as follows: On
February 24, 2005, Albert Perry and his wife, Ruth Perry,
were at the Giant Eagle Store in the Waterworks Mall, near
Fox Chapel, Pennsylvania, doing some shopping. Pepper and
her co-conspirator, Heath Kuntz, agreed earlier in the day
that they were going to rob an elderly victim and had driven
to the Waterworks Mall and parked in the parking lot looking
for an appropriate victim. After two hours, Kuntz came back
to their car and told Pepper that he could not do this to an
elderly woman; she called him a “fucking pussy,” and said
that she would do it. Pepper then observed Mrs. Perry exit-
ing the Giant Eagle and came up behind her and snatched
her purse, thereby causing her to fall to the ground. Pepper
ran back to the car and she and Kuntz then left the Mall.
Taking the money that was in Mrs. Perry’s purse, she also
took her credit cards and then used those credit cards later
in the day to buy clothing for herself. As a result of Mrs.
Perry’s fall, she sustained a fractured jaw, dislocation of her
shoulder, a swollen lip and other injuries that required her to
undergo a lengthy rehabilitation period. Due to the nature of
the injuries that she sustained, and the fact that she was in
the beginning stages of Alzheimer’s, Mrs. Perry is now sole-
ly dependent on her husband to provide all types of care for
her, including dressing and feeding her.

Pepper’s first claim of error is that the Commonwealth did
not set forth sufficient facts to establish that a conspiracy
existed between Pepper and Kuntz and therefore her plea of
guilty was involuntary. The crime of criminal conspiracy is
defined in §903 of the Pennsylvania Crimes Code as follows:

(a) Definition of conspiracy.—A person is guilty of
conspiracy with another person or persons to com-
mit a crime if with the intent of promoting or facil-
itating its commission he:

(1) agrees with such other person or persons that
they or one or more of them will engage in conduct
which constitutes such crime or an attempt or
solicitation to commit such crime; or

(2) agrees to aid such other person or persons in
the planning or commission of such crime or of an
attempt or solicitation to commit such crime.

(b) Scope of conspiratorial relationship.—If a per-
son guilty of conspiracy, as defined by subsection
(a) of this section, knows that a person with whom
he conspires to commit a crime has conspired with
another person or persons to commit the same
crime, he is guilty of conspiring with such other
person or persons, to commit such crime whether
or not he knows their identity…

(e) Overt act.—No person may be convicted of con-
spiracy to commit a crime unless an overt act in
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pursuant of such conspiracy is alleged and proved
to have been done by him or by a person with whom
he conspired.

(f) Renunciation.—It is a defense that the actor,
after conspiring to commit a crime, thwarted the
success of the conspiracy, under circumstances
manifesting a complete and voluntary renunciation
of his criminal intent.

(g) Duration of conspiracy.—For purposes of 42
Pa.C.S. §5552(d) (relating to commission of
offense):

(1) conspiracy is a continuing course of conduct
which terminates when the crime or crimes which
are its object are committed or the agreement that
they be committed is abandoned by the defendant
and by those with whom he conspired;

(2) such abandonment is presumed if neither the
defendant nor any one with whom he conspired
does any overt act in pursuance of the conspiracy
during the applicable period of limitation; and

In order for a conspiracy to exist, two or more individuals
must share the same common intent to commit the same
crime and one or more of them does an overt act in further-
ance of that conspiracy. Commonwealth v. Grekis, 411
Pa.Super. 494, 601 A.2d 1275 (1992). In order to convict the
defendant of criminal conspiracy, the Commonwealth must
prove beyond a reasonable doubt that the defendant intend-
ed to commit or to aid in the commission of a criminal act;
second, that the defendant entered into an agreement with
another individual to engage in the commission of that
crime, and; third, that the defendant or one or more of the
co-conspirators committed an overt act in furtherance of the
agreed crime. Commonwealth v. Spotz, 552 Pa. 499, 716 A.2d
580 (1998). The essence of a criminal conspiracy, which dis-
tinguishes it from accomplice liability, is the agreement
made between the co-conspirators. Commonwealth v.

Lambert, 795 A.2d 1010 (Pa.Super. 2002). The crime of crim-
inal conspiracy is a separate and independent crime from
the underlying one that is the object of the conspiracy.
Commonwealth v. Miller, 469 Pa. 24, 364 A.2d 886 (1976).
The crime of criminal conspiracy is completed when there is
an agreement between two or more people to commit the
same crime and one or more of those individuals takes a step
in furtherance of the commission of that crime. It is irrele-
vant as to whether or not the underlying crime has ever been
committed. All that is necessary is there is an overt act taken
in furtherance of the shared criminal plan. Commonwealth

v. Timer, 415 Pa.Super. 376, 609 A.2d 572 (1992).

It is Pepper’s contention that when her co-conspirator
said that he could not rob an elderly woman that the conspir-
acy ended, accordingly, any crime that she committed was
nothing more than robbery. The fallacy of this particular
contention is that the crime of criminal conspiracy was com-
pleted when she and Kuntz shared the same common intent
to commit the crime of robbery of an elderly woman and
went to the Waterworks Mall for the purpose of scouting out
an appropriate victim. Kuntz’ statement that he could not do
this to an elderly woman did not constitute an abandonment
or renunciation of the conspiracy since he was required to
prevent the conspiracy from succeeding with its ultimate
goal and he did so under circumstances that manifested a
voluntary and complete termination of his original criminal
attempt. Commonwealth v. Roux, 465 Pa. 482, 350 A.2d 867
(1976). The requirements for the abandonment or termina-
tion of a conspiracy have been set forth in Commonwealth v.

Lloyd, 878 A.2d 867, 871 (Pa.Super. 2005):

The law is equally settled that a person will not be
considered “an accomplice in an offense committed
by another person if he terminates his complicity
prior to the commission of the offense and (i) whol-
ly deprives it of effectiveness in the commission of
the offense; or (ii) gives timely warning to the law
enforcement authorities or otherwise makes prop-
er effort to prevent the commission of the offense.”
18 Pa.C.S.A. §306(f)(3)(i)-(ii) (emphasis added).
Finally, “if an individual abandons the agreement,
the conspiracy is terminated as to him only if and

when he advises those with whom he conspired of
his abandonment or he informs the law enforce-
ment authorities of the existence of the conspiracy
and of his participation therein.” 18 Pa.C.S.A.
§903(g)(3) (emphasis added).

In the summary that was provided by the Assistant
District Attorney, there was no abandonment of the conspir-
acy by Kuntz since all he refused to do was be the person
who committed the acts necessary to constitute the crime of
robbery. Kuntz did not contact the police to advise them of
this potential crime nor did he advise his co-conspirator that
he was not willing to commit this particular crime. His will-
ingness to remain a co-conspirator is demonstrated by the
fact that he drove the getaway car and was with Pepper when
she was using the stolen credit cards from Mrs. Perry. From
a review of the record of this case, it was clear that the
Commonwealth proved the elements of the conspiracy and,
accordingly, Pepper’s plea to that charge was freely, volun-
tarily and intelligently made.

Pepper’s second contention of error is that the guilty plea
colloquy was inadequate since it did not explain the ele-
ments of the offenses to which she was pleading guilty. At the
time that Pepper plead guilty to the charge of robbery and
criminal conspiracy, she had completed a sixty-eight ques-
tion, written colloquy. In that written colloquy, Pepper
answered in the affirmative that she had understood that she
had been charged with more than one offense1 and that she
had discussed the elements of each offense with her attor-
ney.2 She also acknowledged that she had discussed with her
attorney the factual basis for each charged offense3 and that
she discussed with her attorney how the facts in her case
proved the elements of each offense charged.4 At Question
No. 24, she acknowledged that she was pleading guilty, she
was not challenging nor disputing the charges that were filed
against her and she was admitting that she was responsible
for those charges. In Question No. 61, she acknowledged that
she was satisfied with the advise and legal representation
provided to her by her attorney and that she had an opportu-
nity to discuss this case with her attorney before entering
her plea and that she was satisfied that her attorney knew all
of the facts of her case and had enough time to check ques-
tions of fact or law with respect to her case.5

In addition to this colloquy, this Court engaged in an oral
colloquy with her with respect to the charges that were filed
against her in order to determine whether or not she under-
stood the nature of the charges and the elements of each
offense. (Sentencing Transcript, page 4, lines 24-25, page 5,
lines 1-17). Both orally and in writing, Pepper acknowledged
that she understood the nature of the offenses to which she
was pleading guilty and she also understood each and every
element of those particular charges. In addition, she also
acknowledged that she was satisfied with her counsel and
her counsel had explained those offenses to her. In review-
ing both the written and oral colloquies, it is clear that
Pepper was fully apprised of the offenses to which he was
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pleading guilty and that she was doing so freely, voluntarily
and intelligently.

Pepper’s final claim of error is that her sentence was
excessive and an abuse of discretion. The claim that a sen-
tence was manifestly excessive is a challenge to the discre-
tionary aspect of sentencing. Commonwealth v. Gooding, 818
A.2d 546 (Pa.Super. 2003). In Commonwealth v. Lee, 876
A.2d 408, 411 (Pa.Super. 2005), the Superior Court set forth
the requirements that are necessary for an appellant to meet
before a review of the merits of the claim of the excessive
sentence can be made.

In Bishop, this Court set forth the two requirements
that must be met prior to reaching the merits of a
challenge to the discretionary aspects of a sen-
tence. “First, the appellant must set forth in his
brief a concise statement of the reasons relied upon
for allowance of appeal with respect to the discre-
tionary aspects of his sentence.” Bishop, 831 A.2d
at 660 (citing Commonwealth v. Koren, 435
Pa.Super. 499, 646 A.2d 1205, 1207 (1994)).
“Second, he must show that there is a substantial
question that the sentence imposed is not appropri-
ate under the Sentencing Code.” Id.; see also 42 PA.
CONS. STAT. ANN. §9781(b). In order to establish
the existence of a substantial question, the appel-
lant must show “actions by the sentencing court
inconsistent with the Sentencing Code or contrary
to the fundamental norms underlying the sentence
process.” Bishop, 831 A.2d at 660. Additionally, in
In the Interest of M.W., 555 Pa. 505, 725 A.2d 729
(1999), our Supreme Court acknowledged that the
determination of whether a particular issue raises
a substantial question must be evaluated by the
court on a case-by-case basis. Id. at 731.

In reviewing Pepper’s case, she was originally charged with
robbery as a felony in the second degree; however, the
Commonwealth, in light of the serious injuries sustained by
the victim and the resulting disability, amended those
charges to reflect robbery as a felony in the first degree,
which had the effect of also making the criminal conspiracy
charge as a felony in the first degree. The guidelines that
were originally submitted to this Court were submitted on
the basis that Pepper was pleading to a felony in the second
degree when, in fact, she was pleading to a felony in the first
degree. The appropriate guidelines for the charge for rob-
bery as a felony in the first degree with Pepper’s prior
record score as a zero, show a mitigated range sentence
would have been thirty-six months, a standard range sen-
tence of forty-eight to sixty-six months, and an aggravated
range sentence of seventy-eight months. Pepper was sen-
tenced to a period of incarceration of not less than five nor
more than ten years, which was a sentence within the middle
of the standard range. Her assertion of the excessive sen-
tence does not raise a substantial question so as to entitle
someone to relief. Commonwealth v. Mouzon, 571 Pa. 419,
812 A.2d 617 (2002).

This Court had the benefit of a presentence report, vic-
tim’s impact statement, letters in support of Pepper and con-
sidered all of those factors in determining what an appropri-
ate sentence would be. Pepper’s sentence is neither
excessive nor harsh since it is a standard range sentence to
the crimes to which she plead guilty. Her sentence took into
consideration the fact that she and her co-conspirator made
a plan to victimize an elderly person and that she was the
principal in committing the crime and in the course of com-
mitting that crime, inflicted serious debilitating injuries on
the victim. In reviewing this case, it is clear that the sen-

tence that was imposed upon her was fair, just and appropri-
ate and was neither excessive nor an abuse of discretion.

Cashman, J.

Dated: June 29, 2007

1 Question 5.

2 Question 6.

3 Question 7.

4 Question 8.

5 Question 62.

Commonwealth of Pennsylvania v.
Jose Riveria Martinez

Criminal Law—Ineffective Assistance of Counsel—

Post-Conviction Relief Act

1. A Defendant who claims ineffective assistance of coun-
sel must satisfy a three-pronged test: a) the claim being
asserted has some arguable merit; b) counsel had no reason-
able basis for the action or omission with respect to that
claim; and c) Defendant was prejudiced by counsel’s con-
duct. In reviewing a claim of ineffectiveness, it is well set-
tled that the law presumes that counsel was effective and
that the petitioner asserting the claim of ineffectiveness
bears the burden of proving it.

2. In a sexual assault case that involved the Defendant
and his minor daughter, the issue of credibility was para-
mount. The failure of trial counsel to present character tes-
timony, if available, would have amounted to ineffectiveness
of counsel.

3. Defendant’s claim of prosecutorial misconduct, due to
the Assistant District Attorney telling the jury in closing that
in the amount of time it took for the trial, eight to ten children
will have been physically or sexually assaulted, is grounds
for a new trial only if the unavoidable effect of the objection-
able comment was to so prejudice the jury against the defen-
dant as to prevent an objective weighing of evidence.

(Shannon F. Barkley)

Laura Ditka for the Commonwealth.
Charles R. Pass, III for the Defendant.

No. CC200105360. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Cashman, J., July 3, 2007—The appellant, Jose Riveria

Martinez, (hereinafter referred to as “Martinez”), filed the
instant appeal as a result of the denial of his post-conviction
relief petition following a hearing. In his concise statement of
matters complained of on appeal, Martinez has set forth three
claims of the ineffectiveness of his trial counsel. The first
claim is that his counsel was ineffective when introducing
character evidence, thereby permitting the Commonwealth
to introduce evidence of Martinez’ ARD adjudication on the
charge of insurance fraud. Martinez next contends that his
trial counsel was ineffective for failing to object or to other-
wise preserve the claim of prosecutorial misconduct when
the Assistant District Attorney, in her closing, made refer-
ence to unfounded statistical evidence of sexual abuse by a
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parent against a child. Martinez’ third claim of error is that
his trial counsel was ineffective in failing to object or other-
wise to preserve the claim of prosecutorial misconduct when
the Assistant District Attorney described one of the
Commonwealth’s witnesses as being gay when his sexual ori-
entation had also been referred to as bisexual.

On March 13, 2001, Martinez was charged with one count
of rape, two counts of involuntary deviate sexual inter-
course, three counts of aggravated indecent assault, three
counts of indecent assault, one count of incest, one count of
endangering the welfare of a child and one count of the cor-
ruption of the morals of a minor as a result of the sexual
abuse of his minor daughter which began in January of 1996.
Throughout the entire course of this proceeding, Martinez
has denied that he ever committed these crimes and believes
that the only reason that he was charged with these crimes is
that his daughter disliked the fact that he was a strict parent
and she perceived him as a martinet.

On September 3, 2003, Martinez was represented by
Joseph Hudak, Esquire, and entered a nolo contendere plea
to two counts of statutory sexual assault, three counts of
indecent assault, one count of incest, one count of endanger-
ing the welfare of a child and the corruption of the morals of
the minor in exchange for the Commonwealth dismissing
one count of rape, three counts of involuntary deviate sexu-
al intercourse and three counts of aggravated indecent
assault. After accepting Martinez’ plea of nolo contendere,
his bond was revoked and a presentence report was pre-
pared in aid of sentencing. On October 10, 2003, Martinez,
through new counsel, Michael Deriso, filed a motion to with-
draw his plea of nolo contendere on the basis that Martinez
had been misled by his prior counsel with regard to the sen-
tences that he would receive. In particular, Deriso alleged
that Hudak had told Martinez that he would be serving what-
ever sentence he had on house arrest, despite the fact that
several of these charges carried a mandatory minimum sen-
tence of five to ten years. A hearing was held on Martinez’
motion on November 25, 2003, and following that hearing,
his motion to withdraw his plea of nolo contendere was
granted.

The original charges filed in this matter were reinstated
and Martinez proceeded to a jury trial on May 13, 2004.
Martinez was found guilty of all of the charges with the
exception of one count of involuntary deviate sexual inter-
course. On June 16, 2004, following the review of the presen-
tence report that had previously been ordered, Martinez was
sentenced to an aggregate sentence of a period of incarcera-
tion of not less than twelve nor more than twenty-four years.
On July 1, 2004, the Public Defender’s Office was appointed
to represent Martinez in light of the fact that he wished to
raise the ineffectiveness of his trial counsel. That office filed
a timely appeal on behalf of Martinez and on August 19,
2005, the Superior Court affirmed the judgment of sentence;
however, that Court noted that several claims of the ineffec-
tiveness of Martinez’ trial counsel, were raised in the direct
appeal despite the dictates of the Commonwealth v. Grant,

572 Pa. 48, 813, A.2d 726 (2002). In light of the Superior
Court’s observation that it was precluded from considering
those issues because of the dictates of Commonwealth v.

Grant, supra, it noted that those issues could be raised in a
petition for post-conviction conviction relief if timely filed.

On December 6, 2005, Martinez filed a pro se motion for
post-conviction collateral relief and Charles R. Pass, III,
Esquire, was appointed to represent him in connection with
that petition. Pass filed an amended post-conviction relief
petition and brief in support of that petition and a hearing
was held on that petition on December 13, 2006. Following
that hearing on December 19, 2006, Martinez’ post-convic-

tion relief petition was denied. Pass, on behalf of Martinez,
filed a timely appeal to the Superior Court on December 22,
2006, and then filed a concise statement of matters com-
plained of on appeal raising the three claims of the ineffec-
tiveness of Martinez’ trial counsel.

In order to be entitled to relief under the Post-Conviction
Relief Act, a petition must meet the eligibility requirements
set forth in 42 Pa.C.S.A. 9543(a).

§9543. Eligibility for relief

(a) General rule.—To be eligible for relief under
this subchapter, the petitioner must plead and
prove by a preponderance of the evidence all of the
following:

(1) That the petitioner has been convicted of a
crime under the laws of this Commonwealth and is
at the time relief is granted:

(i) currently serving a sentence of imprison-
ment, probation or parole for the crime;

(ii) awaiting execution of a sentence of death for
the crime; or

(iii) serving a sentence which must expire
before the person may commence serving the
disputed sentence.

(2) That the conviction or sentence resulted from
one or more of the following:

(i) A violation of the Constitution of this
Commonwealth or the Constitution or laws of
the United States which, in the circumstances of
the particular case, so undermined the truth-
determining process that no reliable adjudica-
tion of guilt or innocence could have taken place.

(ii) Ineffective assistance of counsel which, in
the circumstances of the particular case, so
undermined the truth-determining process that
no reliable adjudication of guilt or innocence
could have taken place.

(iii) A plea of guilty unlawfully induced where
the circumstances make it likely that the
inducement caused the petitioner to plead
guilty and the petitioner is innocent.

(iv) The improper obstruction by government
officials of the petitioner’s right of appeal where
a meritorious appealable issue existed and was
properly preserved in the trial court.

(v) Deleted.

(vi) The unavailability at the time of trial of
exculpatory evidence that has subsequently
become available and would have changed the
outcome of the trial if it had been introduced.

(vii) The imposition of a sentence greater than
the lawful maximum.

(viii) A proceeding in a tribunal without juris-
diction.

(3) That the allegation of error has not been previ-
ously litigated or waived.

<Subsec. (a)(4) is permanently suspended inso-
far as it references “unitary review” by
Pennsylvania Supreme Court Order of Aug. 11,
1997, imd. effective.>
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(4) That the failure to litigate the issue prior to or
during trial, during unitary review or on direct
appeal could not have been the result of any ration-
al, strategic or tactical decision by counsel.

In reviewing Martinez’ position it is clear that his petition
has been timely filed, and that he asserted his entitlement to
relief on the basis of the ineffectiveness of his counsel. The
Sixth Amendment of the United States Constitution and
Article I, Section 9 of the Pennsylvania Constitution, guaran-
tee a criminal defendant the right to effective representa-
tion. The United States Supreme Court in Strickland v.

Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674
(1984), recognized that the ineffectiveness of counsel
requires the granting of a new trial. The Pennsylvania
Supreme Court in Commonwealth v. Pierce, 515 Pa. 153, 527
A.2d 973 (1987), adopted the standard for performance set
forth in Strickland v. Washington, supra, and required that a
defendant claiming ineffectiveness of his counsel had to
prove a three-prong test, that being that the claim now being
asserted had some arguable merit, that his counsel had no
reasonable basis for his action or omission with respect to
that claim and, finally, that the defendant was prejudiced by
his counsel’s conduct. In reviewing a claim of ineffective-
ness it is well settled that the law presumes that counsel was
effective and that the petitioner asserting the claim of inef-
fectiveness bears the burden of proving it. Commonwealth v.

Khalil, 806 A.2d 415 (Pa.Super. 2002). The burden of proof
imposed upon a petitioner asserting the claim of ineffective-
ness has been set forth in Commonwealth v. Kimball, 555 Pa.
299, 724 A.2d 326 (1999) as follows:

To show ineffective assistance of counsel which so
undermined truth-determining process that no reli-
able adjudication of guilt or innocence could have
taken place, post-conviction petitioner must show:
(1) that claim is of arguable merit; (2) that counsel
had no reasonable strategic basis for his or her
action or inaction; and, (3) that, but for the errors
and omissions of counsel, there is reasonable prob-
ability that outcome of proceeding would have been
different.

Martinez’ first claim of error is that his trial counsel was
ineffective in presenting character testimony when he knew,
or should have known, that should character testimony be
presented, that the Commonwealth would attempt to
impeach those character witnesses with Martinez’ ARD
adjudication of the crime of insurance fraud. Prior to the
commencement of the defense case, this Court engaged in an
oral colloquy with Martinez concerning his understanding of
his right to testify and his right to present character testimo-
ny. In particular, Martinez was advised that the law of the
Commonwealth of Pennsylvania was that an individual of
good character was not likely to have committed a crime and
evidence of character in and of itself would be sufficient to
raise a reasonable doubt that that individual committed the
crime with which he or she had been charged. Martinez was
further advised that should he present character evidence
that the Commonwealth had the right to attempt to present
impeaching evidence with respect to that character testimo-
ny. (Trial Transcript, pp. 155-157). Knowing that this could
occur, Martinez proceeded to present four character wit-
nesses, all of whom testified to their belief that Martinez was
a law-abiding and truthful individual. One of the witnesses’
testimony was stricken, when during a cross-examination of
that witness, it became clear that the testimony that was
being put forward was that witness’ personal opinion with
respect to Martinez’ ability to be truthful. The other witness-
es, after stating that Martinez’ reputation for truthfulness in

the community in which he resided was excellent, were then
asked whether or not they were aware of the fact that
Martinez received an ARD adjudication for the crime of
insurance fraud. At that ARD hearing, Martinez acknowl-
edged that he had committed the insurance fraud in
exchange for acceptance into the ARD program. The wit-
nesses not only knew that he had that adjudication but, also,
maintained that it had no effect on their testimony that he
enjoyed the reputation of being a truthful individual in his
community.

A defendant who presents character testimony is entitled
to have the jury instructed that that evidence is substantive
evidence and, in and of itself, was sufficient to raise a rea-
sonable doubt, and would thereby require the jury to return
a verdict of not guilty. Commonwealth v. Neely, 522 Pa. 236,
561 A.2d 1 (1989). In a case where an issue of credibility is
paramount, the failure of trial counsel to present character
testimony, if available, would amount to the ineffectiveness
of counsel. Commonwealth v. Weiss, 530 Pa. 1, 606 A.2d 439
(1992). In Commonwealth v. Harris, 785 A.2d 998, 1000
(Pa.Super. 2001), the Superior Court acknowledged the fact
that character evidence constituted substantive evidence
and the failure of trial counsel to present that evidence could
constitute the ineffectiveness of counsel, especially in light
of the factual situation where the credibility of the victim
and the defendant had to be resolved.

Failure to present available character witnesses
may constitute ineffective assistance of counsel.
See Commonwealth, v. Weiss, 530 Pa. 1, 606 A.2d
439 (1992); Commonwealth v. Gillespie, 423
Pa.Super. 128. 620 A.2d 1143 (1993). Our Court has
stated: “It has long been the law in Pennsylvania
that an individual on trial for an offense against the
criminal law is permitted to introduce evidence of
his good reputation in any respect which has ‘prop-
er relation to the subject matter’ of the charge at
issue.” Commonwealth v. Luther, 317 Pa.Super. 41,
463 A.2d 1073, 1077 (1983). Evidence of good char-
acter is to be regarded as evidence of substantive
fact just as any other evidence tending to establish
innocence and may be considered by the jury in
connection with all the evidence presented in the
case on the general issue of guilt or innocence. Id.

Evidence of good character offered by a defendant
in a criminal prosecution must be limited to his
general reputation for the particular trait or traits
of character involved in the commission of the
crime charged. Id. In a case where the crime
charged is one of violence, evidence of reputation
for non-violent behavior is admissible. See
Commonwealth  v. Luther, 317 Pa.Super. 41, 463
A.2d 1073 (1953).

Furthermore, in a case where there are only two
direct witnesses involved, credibility of the wit-
nesses is of paramount importance, and character
evidence is critical to the jury’s determination of
credibility. Commonwealth v. Weiss, 530 Pa. 1, 606
A.2d 439, 442 (1992). Evidence of good character is
substantive, not mere makeweight evidence, and
may, in and of itself, create a reasonable doubt of
guilt and, thus, require a verdict of not guilty. Id.

In Martinez’ case his trial counsel, Michael Deriso, knew
of the existence of four potential character witnesses and
also was aware of the fact that Martinez had received ARD
as a result of his admission of the commission of the crime of
insurance fraud. Deriso was also aware of the fact that the
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case against Martinez would ultimately be determined by
the credibility determination made with respect to Martinez
and his daughter. Due to the sexual nature of all of his
crimes, it is clear that he and his daughter were the only eye-
witnesses to these crimes and the jury would have to make
the determination as to which individual it believed. Faced
with this dilemma, Deriso chose to put forth the character
testimony of long-time friends who were aware of Martinez’
prior criminal involvement yet still expressed the view that
his reputation in the community for being a truthful individ-
ual was excellent.

After the testimony of one of Martinez’ character witness-
es was stricken, the jury was instructed as to the purpose of
character testimony and it was substantive evidence. The
jury again was instructed as to character evidence and the
information that they had received with respect to Martinez’
ARD adjudication and how that could be used. In reviewing
the record in its entirety, it is clear that if Deriso had failed
to put forth the character testimony, he would have been
ineffective since he had available character testimony which
was crucial in the ultimate determination of the credibility of
the victim and the defendant.

Martinez’ next claim of error is that the Assistant District
Attorney, in her closing, engaged in prosecutorial miscon-
duct when she told the jury that during the duration of this
trial in the Commonwealth of Pennsylvania, eight to ten chil-
dren will have been physically or sexually abused. (Trial
Transcript, page 318, lines 16-18). It is well established that
a claim of prosecutorial misconduct will only constitute
grounds for a new trial when the unavoidable effect of the
objectionable comment was to so prejudice the jury against
the defendant so as to prevent an objective weighing of the
evidence and to impede the rendering of a true verdict.
Commonwealth v. Murphy, 540 Pa. 318, 657 A.2d 927 (1995).
In Commonwealth v. Rainey, 540 Pa. 220, 656 A.2d 1326,
1334 (1995), the Supreme Court set forth the standard under
which the claims of prosecutorial misconduct are to be
reviewed.

Appellant next alleges that he is entitled to
relief on the basis of comments made by the prose-
cution during its closings in both the guilt and
penalty phases of appellant’s trial. The standard
under which claims of prosecutorial misconduct
are to be reviewed is well established, and was set
forth by this court in Commonwealth v. Chester, 526
Pa. 578, 587 A.2d 1367, cert. denied, 502 U.S. 849,
112 S.Ct. 152, 116 L.Ed.2d 117 (1991).

Not every intemperate or uncalled for remark requires the
granting of a new trial since it must be reviewed in the con-
text in which it was made to determine whether or not it was
so prejudicial so as to undermine the truth-finding process of
the jury. Commonwealth v. Green, 525 Pa. 424, 581 A.2d 544
(1990).

The statements made by the Assistant District Attorney
Laura Ditka had nothing to do with the ultimate disposition
of the charges that had been filed but, rather, they were
designed to show the impact upon society of these types of
offenses of sexual assault against children and the fact that
they are not isolated occurrences. There was no reference to
Martinez with respect to this statistical information nor did
it have an import on the charges that had been filed against
him. In reviewing her closing argument, when reviewed in
its entirety, it is clear that the statements that were made
with regard to the statistics involving child sexual abuse
were done to show the impact upon the victim and how the
victim might respond. There was nothing prejudicial about
these remarks nor could it have inflamed the jury to such an

extent that they could not have rendered a fair and impartial
verdict.

Martinez’ final claim of error was that Ditka, in her clos-
ing argument, misled the jury by stating that one of the
Commonwealth’s key witnesses, John Kimble, was gay
when, in fact, he was bisexual. During the cross-examination
of Martinez’ wife, Ditka elicited the information that John
Kimble was gay. It was only after she was asked the question
about whether or not she believed that John Kimble was hav-
ing improper sexual contact with the victim, did she add that
he was bisexual. (Trial Transcript, page 295, lines 8-25, page
296, line 1):

Q So can you give this jury an explanation of why
this child that always sort of wanted to blend in and
not stand out would choose to come forward and
tell this lie and have to sit in court and lose her
entire family and make this all up?

A She was obviously messed up with Billy Kimball.

Q But Billy Kimball is not around anymore. Billy
Kimball is married and has kids with somebody
else; right?

A And now she is going with John.

Q John is gay, isn’t he?

A Yes.

Q So John is a gay man?

A Yes.

Q So the guy that you thought that she was always
having inappropriate sexual contact with is a
homosexual?

A He is actually bisexual.

In reviewing the argument made by Assistant District
Attorney in light of the standards previously set forth, it is
clear that Ditka was only making fair comment upon the
evidence. Twice Martinez’ wife said that Kimble was gay
and, only when confronted with the question as to whether
or not she thought her daughter was having inappropriate
sexual conduct with Kimble, did she expand on his sexuali-
ty to make him a bisexual. In reviewing the transcript in this
case, it is clear that throughout the proceedings it was
acknowledged that Kimble was gay and not the individual
who perpetrated these crimes against Martinez’ victim.
Based upon that evidence, it is clear that Ditka’s comments
in her closing were fair and just comments made upon the
evidence in trying to help the jury make a determination as
to what the appropriate facts were. Since there was no basis
for an objection by Deriso and, coupled with the fact that
Deriso suggested to the jury that Kimble’s sexuality was
immaterial1 since the actions taken by Martinez against
Kimble’s family were as a result of his using cocaine around
Martinez’ family, there is no merit for the claim of ineffec-
tiveness in failing to object to Ditka’s comments.

As with Martinez’ other claims of error, there is no merit
to this current assertion and, accordingly, his petition for
post-conviction relief was properly denied.

Cashman, J.
Dated: July 3, 2007

1 Trial Transcript, page 306, lines 17-25, through page 308,
line 5:

So whether he should have called the police or he took
matters in his own hands, he didn’t want to air his dirty laun-
dry, that is a parental call. You can’t convict him on that. That
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doesn’t mean that he touched her or he didn’t touch her.
He saw the use of cocaine and he took matters in his own

hands. Kathy, she saw something happen at her house.
Whether he is gay or not, she felt that it was inappropriate.
She took care of the problem.

We’re not talking about passive parents. We’re talking
about active parents involved in their children’s lives.

Commonwealth of Pennsylvania v.
Gary Stevenson

Evidence of Other Crimes—Self Defense

1. Evidence of drug related activity with victim that led to
an argument and hard feelings was admissible under Rule
404(b) to establish motive and intent.

2. Evidence of prior robbery conviction admissible to
impeach defendant’s credibility.

3. Court did not have to instruct jury on duty to retreat
when defendant was not in his own dwelling when deadly
force was used, and evidence showed that defendant was the
aggressor.

(Patricia Lindauer)

John Elash for Defendant.
Edward Schied for the Commonwealth.

No. 200101422. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Criminal Division.

OPINION
Manning, J., July 17, 2007—The defendant, Gary

Stevenson, was charged by criminal information with one
count of Criminal Attempt (Homicide); one count of
Aggravated Assault; and two counts of Violating the Uniform
Firearms Act-Firearms not to be Carried Without a License.
On June 19, 2006, at the conclusion of a jury trial, he was
found guilty of Aggravated Assault and the two violations of
the Uniform Firearms Act. He was acquitted on the Criminal
Attempt charge. On September 14, 2006, this Court sen-
tenced him to ten (10) to twenty (20) years for the
Aggravated Assault and not less than one and one half (1 1/2)
to three (3) years on each of the Firearms Act violations. The
sentences were ordered to run concurrently, for an aggre-
gate sentence of (10) to twenty (20) years imprisonment. On
October 6, 2006, the defendant filed a Notice of Appeal.
Pursuant to this Court’s Order, counsel for the defendant
filed a Concise Statement of Matters Complained of on
Appeal in which he identified the following claims that will
be raised before the Superior Court:

1. The Court erred in denying the defendant’s
Motion in Limine with regard to evidence of other
crimes;

2. The Court erred in overruling defense counsel’s
objection to the Commonwealth’s cross-examina-
tion of the defendant concerning other crimes;

3. The Court erred in denying defendant’s Pre-Trial
Motion to exclude evidence of a prior armed rob-
bery conviction;

4. The Court erred in its instructions to the jury
concerning the defendant’s assertion of acting in
self defense, and

5. The evidence was insufficient to establish
beyond a reasonable doubt that the defendant did
not act in self defense.

Before turning to these claims, a brief review of the evi-
dence presented at trial is necessary. On January 12, 2001, at
approximately 7:00 p.m., Pittsburgh Police dispatch
received a call that a man was shot in the Homewood section
of Pittsburgh. Upon arriving at the scene, they discovered
Rakeish Cotton in a residence suffering from gunshot
wounds. When a uniformed officer asked him what had hap-
pened, he said he had been shot. When asked who shot him,
he replied “Gary Stevenson from Atwell Street.” He also pro-
vided a physical description of the shooter. (N.T., Vol. I, pp.
33-35).

A few minutes later, another police officer observed the
defendant walking in the street. The officers effectuated an
investigative stop. When the first uniformed officer exited
the vehicle to approach the defendant, the defendant stated,
“What is this all about? I have two guns in my pocket.” The
defendant was immediately placed under arrest. A search of
his person revealed that he was in the possession of two hand
guns, a .357 caliber revolver and a 22 caliber semi-automat-
ic. (N.T., Vol. II, pp. 50-54).

The victim testified that he was a drug dealer and was in
business with the defendant. (N.T., Vol. I, p. 6) Sometime in
late 2000, the defendant gave Cotton $600.00 to purchase
cocaine. Cotton purchased the cocaine from an individual
called “Smut” and delivered it to the defendant for sale.
(N.T., Vol. I, pp. 7-9). Several days after that delivery, the
defendant called Cotton and told him that the drugs that he
had obtained were “bad.” They then discussed how best to
convince Smut to give them their money back. They agreed
that Cotton would contact Smut and see if he could get their
money back. Cotton spoke with Smut in person and over the
phone, but could not convince him to return the money. (N.T.,
Vol. II, pp. 13-15).

On January 12, 2001 Cotton was called by Smut, who told
him that someone tried to shoot him. Smut wanted to know
where to find the defendant. After talking to Smut, Cotton
called the defendant to tell him about the discussion with
Smut. They agreed to meet in person to discuss the situation.
After meeting at the home of the defendant’s grandmother,
they went to a residence on Bennett Street that Cotton
shared with a roommate. (N.T., Vol II, p. 24). Upon arriving,
Cotton retrieved two handguns he had there and placed them
in his back pockets. He and the defendant then began to talk
in the kitchen. Their discussion became heated. Cotton was
concerned that because he was the middleman in the trans-
action with Smut and an attempt had been made to kill Smut
that he was in danger from Smut. Cotton called the defen-
dant a coward and spoke to him in a hostile manner.

At one point, while Cotton was standing approximately
five feet from the defendant with his back turned, the defen-
dant leaped towards him and grabbed the guns. Cotton
turned around and, according to him, began to “tussle” with
the defendant. His grip on the defendant was broken and he
heard the first shot and felt it strike him in the shoulder.
Several more shots were fired and the victim felt himself
shot in the arm a few times and also twice in the chest. He
was struck a total of nine times. Cotton was able to run from
the kitchen and call 911. The defendant also ran from the
home. When Pittsburgh Police Officers James Darcy and
Sam Bruni arrived, they found Cotton slumped in the corner
of the kitchen, bleeding profusely from his chest wounds.
When Officer Bruni asked him, “What happened? Who did
this to you?” Stevenson said, “Gary Stevenson of Atwell
Street did this to me.” Cotton later identified Stevenson in
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Court as the man who shot him.
The parties entered into several stipulations. First, they

stipulated to the admissibility of medical records concerning
the injuries suffered by Cotton and the treatment he
received. They were admitted as Commonwealth Exhibit 14.
They also stipulated that after the defendant was arrested
and taken to the office of the police homicide unit for further
investigation, the detectives noticed that the defendant had a
slight, grazing gunshot wound to his upper left arm. There
was gunshot residue on the sleeve and a hole in his shirt.
(N.T., Vol. I, p. 69). The wound was not noticed by the defen-
dant until the officers noticed it and it only required treat-
ment at the homicide unit by paramedics.

The defendant testified in this matter. He stated that he
and the victim did meet at his grandmother’s house to dis-
cuss, “Something’s going around that both of us—my name
was implicated in something. His name was implicated in
something and we were trying to resolve the matter.” (N.T.,
Vol. I, pp. 70-71). He said that he had been staying at his
grandmother’s. Eventually they moved the discussion to a
home on Bennet Street. The defendant claimed that both he
and Cotton had been renting that home, but did not indicate
that he was staying there at that time. (N.T., Vol. II, p. 71).
The defendant said that during the discussion with Mr.
Cotton, Cotton became “extremely aggressive and hostile.”
(N.T., Vol. I, p. 72). He also noted that the victim had two
guns in his back pocket. The defendant described what hap-
pened in his testimony:

“I never seen—he ain’t never directed no anger
toward me, not in the way he was channeled. So I
became nervous. So I’m sitting there and I’m not
on. I’m sitting there. I don’t know what his inten-
tions are.

But he gets to talking and using abusive language.
I really wasn’t—that really didn’t bother me. It’s
like an individual’s got a certain state of mind, you
know. So that was I was worried about, the guns.
And as he’s talking, he’s becoming more animated.
So that’s what I’m worried about. Something tells
me if any shots come out, from this individual, then
shots are coming back at me in equal proportion. So
I’m sitting here, like I need to do something. I don’t
know what his intentions are. He’s got these guns
there. And, like I said, I don’t know what’s going to
happen. So instead of sitting there, I make my move
to disarm him. We get into a tussle. I’m trying to
take the guns. He’s holding onto my hands or my
wrist or whatever. We’re struggling for the guns.

A shot goes off so I go into panic mode. A shot goes
off and it flies past me. We start struggling for the
gun. I’m in survival mode. As we are struggling, I
manage to get some leverage in my favor and I pro-
ceed to defend myself. After that I left.”

(N.T., Vol. II, pp. 72-73)

The defendant stated that he does remember shooting
Cotton and that after the first shot went past him, he did fire
one of the guns a couple of times. He stated that things
moved so quickly that he really could not recall specifically
how many times he fired. After the victim ran from the room,
the defendant said that he left and went to his home on
Atwell Street. (N.T., Vol. II, p. 89). He said that he had no
intention of harming Cotton and that he acted the way he did
because he felt threatened and scared. He acknowledged
previous robbery conviction.

On cross-examination, the defendant admitted that he

was involved in a drug distribution scheme with the victim.
The defendant also admitted that the discussion that he and
Cotton had that night concerned Cotton being upset that he
had recently heard that the source from the drug transaction
had put a contract out on Cotton, but not on the defendant.

The defendant’s first claim is that the court erred in per-
mitting the Commonwealth to present evidence concerning
the defendant’s involvement, with the victim, in a drug
transaction. This transaction was the one that involved the
individual named Smut described above. The transaction
with Smut was the subject of the argument the defendant
and Cotton were involved before the shooting. Pennsylvania
Rule of Evidence 404 (b) provides:

b) Other crimes, wrongs, or acts.

(1) Evidence of other crimes, wrongs, or acts is not
admissible to prove the character of a person in
order to show action in conformity therewith.

(2) Evidence of other crimes, wrongs, or acts may be
admitted for other purposes, such as proof of motive,
opportunity, intent, preparation, plan, knowledge,
identity or absence of mistake or accident.

(3) Evidence of other crimes, wrongs, or acts prof-
fered under subsection (b)(2) of this rule may be
admitted in a criminal case only upon a showing
that the probative value of the evidence outweighs
its potential for prejudice.

The evidence of the defendant’s involvement with the victim
in selling drugs and, ill particular, of his involvement with
the victim in the transaction with Smut was clearly admissi-
ble under Rule 404 (b) as evidence that established the
motive and intent of the defendant. This evidence estab-
lished that the defendant was not happy that the $600.00 he
advanced to Cotton was not returned when the drugs it pur-
chased were of poor quality. This was probative of his motive
and intent. See Commonwealth v. Stallworth, 781 A.2d 110,
117 (Pa. 2001)(citation omitted) and Commonwealth v.

Malloy, 856 A.2d 767 (Pa. 2004). The drug transaction
entered into between the victim and the defendant was rele-
vant to establish motive for the incident offense. That
botched drug transaction was the very subject of the argu-
ment that the victim and the defendant were in the middle of
when the victim was shot nine times. Clearly, the probative
value of that evidence outweighed any prejudice. A jury is
entitled to know such background information when it is rel-
evant in establishing a motive for the crime charged.

The second claim is also without merit for the same rea-
sons. The defendant’s involvement with the victim in drug
transactions was relevant to establish the motive for the
shooting. The cross-examination of the defendant over
alleged statements the defendant made to detectives in
which he admitted that he and the victim had actually
attempted to rob or kill Mr. Smut was also relevant. Again, it
established that there were hard feelings between the victim
and the defendant arising out of their involvement with
Smut. It provided evidence of motive for the defendant’s
actions.

The defendant also complains that the Court erred in
denying his Motion Limine seeking to bar evidence of his
prior robbery conviction. In Commonwealth v. Randall, 528
A.2d 1326 (Pa. 1987), the Supreme Court set forth the rule
governing the admissibility of crimes of falsehood to
impeach a testifying defendant. The Court wrote:

Therefore, while we do not adopt the federal rule
per se we do modify our current rule to the follow-
ing extent: evidence of prior convictions can be
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introduced for the purpose of impeaching the cred-
ibility of a witness if the conviction was for an
offense involving dishonesty or false statement, and
the date of conviction or the last day of confinement
is within ten years of the trial date. If a period
greater than ten years has expired the presiding
judge must determine whether the value of the evi-
dence substantially outweighs its prejudicial effect.

528 A.2d at 1329. The robbery conviction was a crime of
falsehood and evidence of it was clearly admissible in rebut-
tal to impeach the credibility of the defendant.

The defendant’s next claim challenges the Court’s
instruction on self defense. The defendant contends that the
Court erred in instructing the jury on self defense in failing
to tell them that a defendant does not have a duty to retreat
when he is in his own dwelling. This claim fails for two rea-
sons. First, the evidence did not establish that the altercation
took place in the defendant’s own dwelling. The defendant
himself testified that at the time of the incident he was stay-
ing at his grandmother’s house. Although he did state that he
was leasing the property on Bennett Street with Cotton, he
never testified that he was living there at the time of this
incident. He referred to the Atwell address as “home.” A
court is not required to instruct where there is no relation-
ship between the legal principles set forth in the instruction
and the evidence presented in the case. As there was no evi-
dence that could reasonably have established that the house
where this occurred was the defendant’s dwelling, the court
was not required to instruct that a person in their own
dwelling is not required to retreat.

The claim also fails because even when a defendant is
within their dwelling when deadly force is used, they still
have a duty to retreat if they were the aggressor. The evi-
dence in this matter established without contradiction that
the defendant was the initial aggressor. The evidence estab-
lished that the victim had his back to the defendant and was
cooking when the defendant attacked, trying to remove the
victim’s weapons. Because the evidence would have support-
ed no conclusion but that the defendant was the initial
aggressor, it would not have been proper to instruct the jury
that he did not have a duty to retreat.

Finally, the defendant claims that the Commonwealth
failed to prove beyond a reasonable doubt that the defendant
did not act in self defense. To the contrary, the evidence was
sufficient to disprove the claim of self defense. The defen-
dant attacked the victim without provocation. There was no
evidence that the victim made any aggressive movements
towards the defendant or that the defendant was not free to
leave the home at any time prior to the altercation. The
defendant took it upon himself to try to remove the weapons
from the victim and to shoot him nine times after successful-
ly doing so. It was for the jury to determine if it believed the
defendant’s claim that he acted in self defense. By their ver-
dict, they clearly did not find the defendant credible and,
rather, found the Commonwealth’s evidence sufficient to
establish, beyond a reasonable doubt, that the defendant did
not act in self defense.

For these reasons, the judgment of sentence should be
affirmed.

BY THE COURT:
/s/Manning, J.
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Amy J. Vivio v.
Bernard L. Rottschaefer, M.D.

Statute of Limitations—Medical Malpractice Action—

Discovery Rule—Continuous Treatment Rule

1. Pennsylvania has not adopted a per se “continuous
treatment rule” tolling the statute of limitations in a medical
malpractice case until the end of treatment. Instead,
Pennsylvania Courts apply the Discovery Rule to determine
the date when a patient could reasonably be expected to
know of his or her injury.

2. The party seeking to invoke the Discovery Rule bears
the burden of establishing the inability to know of the injury
despite the exercise of reasonable diligence. This standard is
objective, not subjective, and the statute is tolled only if a
reasonable person in the Plaintiff ’s position would have been
unaware of salient facts.

3. Inclusion of a Plaintiff ’s mental capacity as a factor in
determining the reasonableness of a Plaintiff ’s diligence
runs counter to the reasonable person standard of the
Discovery Rule.

(Mark R. Alberts)

Catherine A. Conley for Plaintiff.
Mary Kathryn Salynski for Defendant.

No. GD 04-007817. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
O’Brien, J., July 26, 2007—Plaintiff has appealed the

undersigned’s Order of May 11, 2007, granting defendant’s
Motion for Summary Judgment.

I. PROCEDURAL HISTORY
Plaintiff commenced this action by filing a Praecipe for

Writ of Summons on April 13, 2004. On July 16, 2004, she
filed a Complaint against defendant and various pharmaceu-
tical companies with regard to her addiction to Oxycontin, a
strong narcotic painkiller. Plaintiff subsequently dismissed
her claims against said companies. In response to
Preliminary Objections, plaintiff filed an Amended
Complaint on October 25, 2004. After the disposition of addi-
tional Preliminary Objections, defendant filed an Answer
and New Matter on December 29, 2004. On February 5, 2007,
defendant filed a Motion for Summary Judgment based on
the statute of limitations. An Amended Motion for Summary
Judgment was filed on March 23, 2007. On May 11, 2007,
after argument and consideration of the record, the Court
entered an Order granting defendant’s amended motion.
Plaintiff appealed said order to the Superior Court on
February 26, 2007. Pursuant to Pa.R.A.P. 1925(b), plaintiff
filed a Concise Statement of Matters Complained of on
Appeal. The issues contained therein will be addressed after
a review of the evidence.

II. FACTS
With the exception of considering testimony plaintiff

gave in defendant’s criminal trial1 and in her deposition in
the instant case,2 the undersigned essentially considered the
allegations in plaintiff ’s Amended Complaint as true in rul-
ing on defendant’s Motion For Summary Judgment.

Despite plaintiff ’s contention to the contrary, her
Amended Complaint is a medical malpractice complaint,
essentially related to her addiction to the Oxycontin.
Plaintiff summarizes her allegations of negligence against
defendant in paragraph nine of the Amended Complaint,
wherein she avers as follows:

The Defendant Bernard L. Rottschaefer, M.D., was
independently negligent and deviated from the

applicable standard of medical care in his treat-
ment of Plaintiff. Defendant Rottschaefer is liable
for, among other things, failing to adequately warn
Plaintiff of the addictive nature of Oxycontin, pre-
scribing excessive amounts of Oxycontin to
Plaintiff Vivio without diagnosing and treating
Plaintiff for the underlying medical conditions for
which Defendant Rottschaefer prescribed
Oxycontin, for failing to diagnose and treat
Plaintiff Vivio’s addiction, and for failing to refer
Plaintiff Vivio to an addiction specialist once her
Oxycontin addiction became apparent.

Beginning in 1984, plaintiff began treating with defen-
dant for several ailments.3 Since at least 1988, plaintiff had
a history of drug addiction to opiates and Xanax.4 She under-
went several detoxification programs.5 At the time of her
1998 admission to St. Francis Hospital, she was also on
methadone.6

Plaintiff alleges that on April 11, 2002, defendant became
aware that she was on Methadone,7 and that from April 11,
2002 to July 8, 2002, defendant failed to diagnose plaintiff ’s
addiction.8 She further alleges that during this time period,
her relationship with her children suffered, she missed work
and had suicidal intentions. Her attempts to stop Oxycontin
“cold turkey” led to several hospital visits to deal with opioid
withdrawal.9 These assertions demonstrate that plaintiff was
aware of her addiction to Oxycontin at least as early as April
11, 2002.

III. ISSUES

A. WHETHER PLAINTIFF’S CLAIM FOR MED-
ICAL MALPRACTICE, RELATED TO OXYCON-
TIN ADDICTION WAS BARRED BY THE
STATUTE OF LIMITATIONS.

B. WHETHER PLAINTIFF RAISED CLAIMS FOR
MEDICAL MALPRACTICE NOT RELATED TO
OXYCONTIN ADDICTION AND, IF SO,
WHETHER SAID CLAIMS WERE BARRED BY
THE STATUTE OF LIMITATIONS.

C. WHETHER DEFENDANT PREVIOUSLY
ASSERTED THAT PLAINTIFF’S CLAIMS WERE
NOT BARRED BY THE STATUTE OF LIMITA-
TIONS AND IS THEREFORE PRECLUDED
FROM NOW RAISING THE STATUTE OF LIMI-
TATIONS.

D. WHETHER THE COURT ERRED IN FINDING
THAT PLAINTIFF’S DEPOSITION CONTAINED
A TYPOGRAPHICAL ERROR.

E. WHETHER THE COURT CONSIDERED ITS
RULING IN MILLER V. ROTTSCHAEFER, GD
04–013444, AND, IF SO, WHETHER THIS WAS IN
ERROR OR AN ABUSE OF DISCRETION.

F. WHETHER THE COURT ERRED OR ABUSED
ITS DISCRETION IN ALLOWING DEFENDANT
TO FILE AN AMENDED MOTION FOR SUMMA-
RY JUDGMENT.

IV. DISCUSSION
The applicable statute of limitations for a medical mal-

practice action is two years. See 42 Pa.C.S.A. §5524. The
statute begins to run as soon as the right to institute and
maintain a suit arises. Lack of knowledge, mistake or misun-
derstanding do not toll the running of the statute. See Pocono

International Raceway v. Pocono Produce, 468 A.2d 468 (Pa.
1983). Once the prescribed statutory period has expired, the
party is barred from bringing suit unless an exception to the
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general rule applies and tolls the running of the statute.
The discovery rule is a judicially created exception that

provides that where the existence of the injury is not known
to the complaining party and such knowledge cannot be
ascertained within the applicable statutory period, the limi-
tations period does not begin to run until discovery of the
injury is reasonably possible. See Dalrymple v. Brown, 701
A.2d 164 (Pa. 1997). The party seeking to invoke the rule
bears the burden of establishing the inability to know of the
injury despite the exercise of reasonable diligence. This
standard is objective, not subjective. The statute is tolled
only if a reasonable person in the plaintiff ’s position would
have been unaware of the salient facts. See Haggart v. Cho,

703 A.2d 522 (Pa.Super. 1997), appeal denied, 718 A.2d 785
(Pa. 1998) (TABLE).

A. Plaintiff contends that there are factual issues as to
when she became aware of her addiction to Oxycontin. She
also argues that her addiction and/or use of Oxycontin pre-
vented and/or delayed her awareness of her injuries.

First, inclusion of a plaintiff ’s mental capacity as a factor
in determining the reasonableness of a plaintiff ’s diligence
runs counter to the reasonable person standard of the dis-
covery rule. See A.McD. v. Rosen, 621 A.2d 128 (Pa.Super.
1993). Second, although plaintiff disputes the date she
became aware of her addiction, she offers no evidence as to
when she allegedly became aware of her addiction. Third, in
paragraph 29 of plaintiff ’s Amended Complaint and in
defendant’s treatment notes, it is clear that plaintiff was in a
Methadone treatment program as early as April 11, 2002. A
fair reading of paragraphs 34 and 37, as noted above, shows
that plaintiff was aware of the symptoms of addiction by
April 11, 2002. This date is two years and two days before
plaintiff filed a Praecipe for a Writ of Summons. Also, as dis-
cussed more fully hereinafter, in her deposition, plaintiff tes-
tified that she became addicted to Oxycontin within six
months of February 16, 2000, almost three years and eight
months before the praecipe was filed. Even under the facts
as alleged in her Amended Complaint, it cannot be disputed
that a reasonable person would have known of Plaintiff ’s
injuries and/or addiction prior to April 13, 2002 (two years
prior to the filing of the praecipe in the instant case). It was,
therefore, proper to grant defendant’s Motion for Summary
Judgment based on the statute of limitations.

Plaintiff appears to assert that the statute of limitations
should not commence running until July 8, 2002, the date she
last treated with defendant. But as noted in Haggart,
Pennsylvania has not adopted a per se “continuous treatment
rule” tolling the statute of limitations in a medical malprac-
tice case until the end of treatment. Instead, Pennsylvania
courts apply the discovery rule to determine the date when a
patient could reasonably be expected to know of his or her
injury. Thus plaintiff ’s argument fails.

B. Plaintiff seeks to avoid the statute of limitations by
contending that (1) her medical malpractice action involves
claims other than those related to her addiction to
Oxycontin, and (2) the statute as to those claims began run-
ning July 8, 2002. In support thereof, plaintiff cites to para-
graphs 25-34, 42 and 46 of her Amended Complaint. Those
paragraphs essentially allege negligence during the follow-
ing time periods:

(1) Prior to February 16, 2000 through July 8, 2002; or
(2) From February 16, 2000 through July 8, 2002;
(3) On April 11, 2002;
(4) After February 16, 2000 through June 7, 2002, or
(5) From April 11, 2002 through July 8, 2002.

Even if defendant failed to diagnose the underlying cause of
plaintiff ’s increased pain, failed to treat said pain and/or
other conditions of the plaintiff, by her own allegations, this

began around February 16, 2000, and certainly no later than
April 11, 2002. It is clear that prior to April 13, 2002, plain-
tiff knew that her pain was undiagnosed and untreated. A
fair reading of the Amended Complaint reveals that even if
causes of action other than those related to Oxycontin exist-
ed, they are time barred.

C. In her original complaint, plaintiff also brought suit
against several pharmaceutical companies. Said companies
filed a Notice of Removal in the United States District Court,
in which they argued that plaintiff fraudulently joined defen-
dant to defeat diversity jurisdiction, in that plaintiff ’s claims
against defendant were beyond the two year statute of limi-
tations.10 Plaintiff argues that in defendant’s Petition for
Remand and Brief,11 defendant argued that the companies
did not establish fraudulent joinder, which, in effect, was
admitting that plaintiff ’s claims were not time barred.

This contention is a distortion of the facts. Paragraph 6 of
defendant’s Petition for Remand states as follows:

Without waiving any defenses or objections to the
Plaintiff ’s claims, Dr. Rottschaefer asserts that the
Pharmaceutical Defendants have not established a
claim for fraudulent joinder and that, as a result,
their Notice of Removal was improper.

(Emphasis added). Thus, plaintiff ’s claim is clearly belied
by the record.

D. Plaintiff contends that the Court erred in considering
an excerpt from her deposition which allegedly had a typo-
graphical error. The testimony from plaintiff ’s deposition
was as follows:

Q There’s also some mention here about–and why
don’t we go back for just a minute and talk about
that. You said that you were prescribed the
Oxycontin in February of 2000, correct?

A Correct.

Q When do you first believe that you were addicted
to the medication?

A Well, I was addicted already to the Percocet.

Q We’re talking about the Oxycontin.

A Right. So when he switched me to that, which I
didn’t know what it was or as highly addictive as it
was until I started seeing like commercials on TV
and ads in the newspapers, you know, about
Oxycontin being a very addictive drug, I didn’t
know that that was the case until I was actually
addicted.

Q Okay. Well, let me ask you this question: When do
you believe you were actually addicted?

A I would say within six months.

Q So within six months from February of 2002, you
believe you were addicted to Oxycontin?

A Oh, yes.12

It is undisputed that defendant first prescribed Oxycontin
for the plaintiff on February 16, 2000.13 Plaintiff initially tes-
tified that she became addicted within six months of
February, 2000. That the deposition transcript mistakenly
gives the date as February of “2002” seems apparent from
the facts. Six months from February 2002, is August of 2002.
But in July of 2002, plaintiff told defendant that she had been
arrested for selling Oxycontin to an undercover agent and
wanted to be weaned from the narcotics if possible. So not
only does the context make it clear that the question should
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have read February of “2000,” but prior thereto, plaintiff did
testify that she became addicted to Oxycontin within six
months of February of 2000. It was, therefore, not error for
the Court to consider this excerpt, along with the allegations
in plaintiff ’s Amended Complaint, in determining the appli-
cability of the statute of limitations.

E. Plaintiff maintains that the Court erred, and/or abused
its discretion, in considering its ruling in Miller v.

Rottschaefer at GD04–013444. Plaintiff misconstrues the
Court’s reference to the Miller case. Miller was also a med-
ical malpractice case against the same defendant for pre-
scribing Oxycontin. On motion for summary judgment in
Miller, defendant raised the statute of limitations. In
response thereto, Miller countered with the same arguments
as Vivio now raises.14 At argument in the instant case, the
Court asked the parties to address the issues raised in Miller,
i.e. the discovery rule, the continuous treatment rule, etc.,
and whether the instant facts would warrant a different out-
come than in Miller. This by no means implied that the Court
was deciding the instant case based on Miller. The Court
merely requested the parties to address the applicability of
the same issues that arose in both cases. The Court was
clearly warranted in making such a request, and made its
ruling solely on the law and the facts as it found them to be
instantly.

F. Lastly, plaintiff contends that the Court erred and/or
abused its discretion in “allowing” defendant to file an
Amended Motion for Summary Judgment. Defendant’s orig-
inal Motion for Summary Judgment, Brief and Exhibits were
filed on February 5, 2007. Plaintiff does not dispute the time-
liness of the filing. On March 23, 2007, defendant filed an
Amended Motion for Summary Judgment. Counsel for
defendant sent a copy of the Amended Motion and Brief to
the undersigned and plaintiff ’s counsel with a letter15 advis-
ing that the amendment represented the correction of some
typographical errors in the original Motion and Brief.
Plaintiff contends that the Amended Motion was untimely
filed, without leave of court and was improperly served
because the exhibits were not attached. Plaintiff further
argues that the amended motion and brief substantially
change defendant’s argument as to the statute of limitations.
No rules of court or case law are cited in support of these
arguments. If plaintiff perceived the amendment to be
improper, she could have filed an appropriate motion in
response thereto, but did not. Thus, she waived the issue.

More importantly, the only difference between the two
motions is that the Amended Motion deleted defendant’s
argument with regard to plaintiff ’s entry into detox in
August, 2001. The rest of the motion and brief are identical
to the originals. The exhibits referred to were attached to the
original motion and brief. Any argument that plaintiff might
have been prejudiced is, therefore, without merit.16

BY THE COURT
/s/O’Brien, J.

1 See United States of America v. Rottschaefer, Criminal
Action No. 03-162, United States District Court for the
Western District of Pennsylvania, transcript of proceedings
on February 24, 2004, excerpts attached as Exhibit D to
defendant’s Motion for Summary Judgment.

2 Deposition taken December 28, 2005, excerpts attached to
defendant’s Motion for Summary Judgment as Exhibits A
and B.

3 Paragraph 13 of plaintiff ’s Amended Complaint.

4 Plaintiff ’s Deposition, Exhibit B to defendant’s Motion for
Summary Judgment, at p. 77.

5 Id. at pp. 77-80.

6 Id. at p. 78.

7 Plaintiff ’s Amended Complaint, paragraph 29, and Exhibit
4 to Plaintiff ’s Response in Opposition to Amended Motion
for Summary Judgment, treatment note of April 11, 2002.

8 Plaintiff ’s Amended Complaint, paragraph 34.

9 Id. at paragraph 37.

10 Plaintiff claims to have attached the Notice of Removal as
Exhibit 11 to her Response and/or Brief in Opposition to
Amended Motion for Summary Judgment, but the page des-
ignated Exhibit 11 is blank.

11 Plaintiff has not attached said Petition for Remand and
Brief to her Response and/or Brief in Opposition to
Amended Motion for Summary Judgment, but the under-
signed has reviewed said Petition for Remand and Brief in
connection with the case of Miller v. Rottschaefer at GD
04–013444.

12 See Exhibit A to defendant’s Motion for Summary
Judgment at pp. 183-184.

13 Paragraph 15 of plaintiff ’s Amended Complaint.

14 Miller and Vivio are represented by the same counsel.

15 See defense counsel’s letter to the Court, dated March 23,
2007, and attached to Plaintiff ’s Response in Opposition to
Amended Motion for Summary Judgment as Exhibit 1.

16 Ironically, plaintiff also failed to attach certain exhibits
which she refers to in her response and brief.

Robert Gillespie v.
Dr. Stephen F. Wawrose and

The South Hills E.N.T. Association
Expert Testimony as to Viral Illness Sufficiently Supported

by Evidence

1. Defense expert’s testimony admissible despite failure
to state opinion with reasonable degree of medical certainty.

2. Res ipsa loquitur instruction unnecessary when plain-
tiff introduces direct evidence of negligence.

(Diane Barr Quinlin)

Rolf Louis Patberg for Plaintiff.
Ann Michailenko Wilson for Defendants.

No. GD 04-020476. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
Horgos, J., July 30, 2007—Plaintiffs, Diane Gillespie and

Robert Gillespie, her husband, filed a Complaint in civil
action against Defendants, Dr. Stephen F. Wawrose and The
South Hills E.N.T. Association, seeking to recover damages
suffered as a result of the alleged medical negligence of
Defendants. Plaintiffs argued that Defendant Wawrose, an
Otolaryngologist, injured Diane Gillespie’s left recurrent
laryngeal nerve during surgery performed on November 27,
2002. Mrs. Gillespie died after the action was filed and
Robert Gillespie was substituted as a Plaintiff as
Administrator of the Estate of Diane Gillespie, Deceased.

Following a trial from May 30, 2006 through June 2, 2006,
the jury returned a Verdict in favor of Defendants. The jury
specifically found that Defendant, Stephen F. Wawrose, was
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not negligent in the performance of the surgery on Mrs.
Gillespie. Plaintiff filed a timely Motion for Post-Trial Relief
which was denied on April 18, 2007. Plaintiff ’s appeal to the
Pennsylvania Superior Court followed.

In his Statement of Matters Complained of on Appeal
filed pursuant to Pa.R.A.P. 1925, Plaintiff sets forth two alle-
gations of error by the trial court. First, Plaintiff alleges that
the court erred when it permitted the defense expert, James
Netterville, M.D., to testify that the abnormal function of
Mrs. Gillespie’s left vocal cord may have been caused by a
viral condition suffered by her post-operatively or may have
been of an unknown etiology. Plaintiff further argues that the
court erred when it denied Plaintiff ’s request for a charge to
the jury on the doctrine of res ipsa loquitur.

Prior to trial, Plaintiffs filed a Motion in Limine request-
ing the preclusion of testimony by Defendant’s expert wit-
ness, James Netterville, M.D., that the vocal cord
paralysis/paresis suffered by Mrs. Gillespie was caused by a
systemic viral illness. Dr. Netterville’s expert report stated:

The patient developed the initial symptoms of stri-
dor 24 hours after her presentation with gastroen-
teritis, which is commonly caused by a systemic
viral illness. Vocal cord paralysis/paresis that pres-
ents without an obvious cause commonly occurs
during periods of systemic viral illness. In this
case, the time course of a systemic viral illness pre-
ceding a neuropathy of a major head and neck
nerve, strongly implicates a cause and effect rela-
tionship between the two.

The court deferred ruling on the pre-trial motions until
receiving some of Dr. Netterville’s trial testimony. Dr.
Netterville testified on June 1, 2006 and during cross-exam-
ination stated as follows:

Q: Do you have an opinion as to whether or not
there’s a nerve injury or not, or have you no opinion?

A: I think that she had a partial injury of that nerve
due to a virus which is a likely cause. Otherwise, I
have no idea what caused her vocal cord to
decrease its motion because of a normal EMG.

Mr. Patberg: Motion to strike as being non-respon-
sive. I asked him whether or not he has an opinion.

(Jury Trial Excerpt, James L. Netterville, M.D., 6/1/06, p.
36). The Court overruled Plaintiff ’s motion to strike.

Plaintiff argues that it was error to deny the Motion to
Strike because Dr. Netterville’s reply was not responsive to
the question and was a “clear attempt by the defense med-
ical expert to introduce the issue of the viral illness per his
inadmissible opinion to the jury.” (Motion for Post-Trial
Relief, paragraph 11). Plaintiff argues that “Netterville’s
causation testimony is wholly speculative. There is NO evi-
dence of decedent’s viral illness. There is NO medical liter-
ature that supports such a proposition…. There is absolutely
no foundation for defense expert Netterville’s testimony.”
(Brief in Support of Motion for Post-Trial Relief, page 7,
emphasis in original).

Contrary to Plaintiff ’s assertions, however, there was evi-
dence of Mrs. Gillespie’s viral illness presented at trial. Dr.
Robert Frank, the Emergency Room physician who treated
Mrs. Gillespie, testified on behalf of Defendants at trial and
was cross-examined by Plaintiff ’s counsel. Dr. Frank testi-
fied that within his duties as an Emergency Room physician,
he diagnoses patients with various conditions including gas-
troenteritis. He testified that Mrs. Gillespie suffered from a
common type of gastroenteritis which was a viral infection.
(Testimony of Robert Frank, M.D., 5/30/06, pp. 9-10). Dr.

Frank was not testifying to prove negligence and causation,
but was testifying as to his evaluation, care and diagnosis in
the Emergency Room. His testimony did provide adequate
evidence of the viral illness to the jury.

Similarly, John Bogdasarian, M.D., Plaintiff ’s expert wit-
ness, had earlier testified regarding Mrs. Gillespie’s viral ill-
ness. When asked about Mrs. Gillespie’s viral illness, Dr.
Bogdasarian testified that the cause of Mrs. Gillespie’s left
vocal cord weakness was not related to a viral illness “or at
least the one she had, if she had one.” (Excerpt—Testimony
of John Bogdasarian, M.D., 5/30/06, p. 40).

Contrary to Plaintiff ’s argument that there is no evidence
of Mrs. Gillespie’s viral illness and that there was no founda-
tion for Dr. Netterville’s testimony, Dr. Bogdasarian did not
testify that it was impossible for the viral illness to cause
Mrs. Gillespie’s viral cord weakness, but stated that he did
not believe that Mrs. Gillespie’s vocal cord weakness was
caused by a viral illness.

Plaintiff also argues that Dr. Netterville’s testimony was
inadmissible because he did not testify to a reasonable
degree of medical certainty that Mrs. Gillespie’s nerve injury
was the result of the systemic viral illness. Plaintiff argues
that his testimony was therefore inadmissible as an expert
opinion. The requirement that an expert opinion on causation
must be rendered with a reasonable degree of medical cer-
tainty applies to Plaintiff ’s evidence in a medical malpractice
case rather than rebuttal evidence. Neal by Neal v. Lu, 530
A.2d 103 (Pa.Super. 1987). Absent an affirmative defense or
counterclaim, the Defendant’s case is generally an attempt to
rebut or discredit Plaintiff ’s case. Such evidence is not nec-
essarily proof but an attempt to vitiate the effect of Plaintiff ’s
evidence and it need not qualify as proof. Smick v. City of

Philadelphia, 638 A.2d 287 (Pa.Cmwlth. 1994).
Moreover, the court stated to the jury during its charge

that the testimony regarding a virus as the cause of Mrs.
Gillespie’s injury “was not given within a reasonable degree
of medical certainty, and the court wants you to know that in
evaluating the evidence as such.” (Excerpt—Jury Trial Jury
Charge, 6/2/06, p. 12). The court further instructed the jury
that the testimony on behalf of Plaintiff that the surgery was
the cause of the injury was given with a reasonable degree of
medical certainty. Id. Any misunderstanding that could have
been created by Dr. Netterville’s testimony was certainly
negated by the court’s instruction. Dr. Netterville’s testimo-
ny was properly admitted.

Plaintiff next argues that it was error for the court to
refuse to charge the jury on the theory of res ipsa loquitur.
Res ipsa loquitur may be applied in medical malpractice
cases. Jones v. Harrisburg Polyclinic Hospital, 437 A.2d 1134
(Pa. 1981). The doctrine of res ipsa loquitur allows Plaintiff,
without direct evidence of the elements of negligence, to
present his or her case to the jury based on evidence of facts
and circumstances surrounding the injury that makes the
inference of Defendant’s negligence reasonable and relieves
the Plaintiff of having to prove causation directly. Toogood v.

Rogal, 824 A.2d 1140 (Pa. 2003).

Pennsylvania has adopted the Restatement (Second) of
Torts, Section 328(D) formulation of res ipsa loquitur.
Gilbert v. Korvette, 327 A.2d 94 (Pa. 1975). The conditions
under which the doctrine may be invoked are as follows:

(a) either a lay person is able to determine as a
matter of common knowledge, or an expert testi-
fies, that the result which has occurred does not
ordinarily occur in the absence of negligence; (b)
the agent or instrumentality causing the harm was
within the exclusive control of the defendant; and
(c) the evidence offered is sufficient to remove the
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causation question from the realm of conjecture,
but not so substantial that it provides a full and
complete explanation of the event.

Toogood v. Rogal, supra. at 1150.

Plaintiff argues that all three elements were met in this
case and the court should therefore have instructed the jury
on res ipsa loquitur. Defendants argue that the third condi-
tion has not been met because, before the doctrine may be
invoked, the evidence offered must be “sufficient to remove
the causation question from the realm of conjecture, but not
so substantial that it provides a full and complete explana-
tion of the event.” Id. at 1150. Here, Plaintiff ’s expert, Dr.
Bogdasarian, testified to a reasonable degree of medical cer-
tainty that Dr. Wawrose deviated from the standard of care
by improperly using a cauterizing instrument and causing
injury to Mrs. Gillespie’s left recurrent laryngeal nerve. Dr.
Bogdasarian testified as follows:

Q: Doctor, did you form an opinion based upon the
review of medical records, the documents in this
case, the depositions, Doctor Wawrose’s testimony
yesterday as to how the injury occurred during the
November 27, 2002 surgery?

A: Yes.

Q: Can you tell the jury what that opinion is?

A: Well, my opinion would be that the left recurrent
laryngeal nerve was injured by the use of cauteriz-
ing instrument and the performance of the
cricopharyngeal myotomy.

As Dr. Wawrose pointed out earlier, the cautery is a
pencil-like electrical instrument that essentially
coagulates as it cuts.

Q: Coagulate. Tell the jury what that means.

A: It burns and seals the tissue, that’s the reason for
its use. To try to seal blood vessels so they won’t be
bleeding, or if there is bleeding, as an instrument,
it is used to stop that bleeding. But there is some
dissemination or field of that heat and field of that
spread I think would be the word, of heat and elec-
trical activity beyond the instrument, and if one is
close to a nerve in that situation, then injury to a
nerve can be produced either to the entire nerve or
to a portion of it or branches of it.

Q: Is it your opinion to a reasonable degree of med-
ical certainty that’s how the injury occurred in this
particular case?

A: That would be my opinion, yes.

Q: With regard to the opinions that you just ren-
dered, the information that you reviewed, do you
hold an opinion as to a reasonable degree of med-
ical certainty as to whether or not Doctor Wawrose
deviated from the standard of care?

A: My opinion is in this particular patient, in this
specific instance, Doctor Wawrose did deviate from
the standard of care in this procedure. Ordinarily,
unless some unusual circumstances exist that
would give a reason as to why it should happen, this
procedure should be done without production of
vocal cord paresis or weakness that would result in
airway obstruction and in my opinion, to a reason-
able degree of medical certainty, it was a cautery
that produced that injury and that in the standard
performance of surgery, is not supposed to happen

and it should not happen when the operation is
done in a standard fashion.

(Excerpt—Testimony of John Bogdasarian, M.D., supra., pp.
29-30; 33-34).

The purpose of the doctrine of res ipsa loquitur is to allow
the Plaintiff to raise an inference of negligence without
direct evidence of the negligent act. Res ipsa loquitur is not
a doctrine of substantive law nor a theory of recovery. It is a
rule which allows the Plaintiff to provide evidence of facts
and circumstances surrounding the injury that make the
inference of Defendant’s negligence reasonable. Toogood v.

Rogal, supra. at 1146. The rule, therefore, does not apply
when Plaintiff specifically introduces evidence which seeks
to directly establish Defendant’s negligence. There was no
need for Plaintiff to rely on circumstantial evidence to raise
an inference of negligence because Plaintiff ’s expert had
testified to a full and complete explanation of the cause of
the injury suffered by Mrs. Gillespie. In the cases relied
upon by Plaintiff, there was no total explanation offered for
the cause of the injuries sustained. Here, Plaintiff presented
specific and direct evidence of the Defendant doctor’s negli-
gence to such an extent that a res ipsa loquitur was unwar-
ranted and would have been improper.

For all of the foregoing reasons, Plaintiff ’s Motion for
Post-Trial Relief was denied.

BY THE COURT:
/s/Horgos, J.

Enterprise Rent-A-Car Company
of Pittsburgh v.

The Township of Collier and
Chartiers Valley School District

Business Privilege Tax—Failure of Township to Notify

Business of Tax—Statute of Limitations

Township sought unpaid business privilege tax for years
1997 through 2000. Enterprise Rent-A-Car claimed
Township could recover taxes for 1998 through 2000 as
statute of limitation to recover tax is three years. Enterprise
admitted it did not file tax in any of the tax years and that
Township had not sent any notices of tax due in those years.
Failure to file tax return allows Township to collect taxes for
any year in which no tax return was filed even if beyond
three year statute of limitation.

(William F. Barker)

Jeffrey R. Lalama for Petitioner.
Chuck M. Means and Jeffrey R. Hunt for Township of Collier.
Michael A. O’Rorke for Chartiers Valley School District.

No. GD 02-15065. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

MEMORANDUM ORDER
O’Reilly, J., August 1, 2007—The Petitioner, Enterprise

Rent-A-Car Company of Pittsburgh (“Enterprise”) filed the
within action from the denial of its Petition for
Administrative Appeal by Hearing Officer William Kunkel,
who was the regional manager for Central Tax Bureau of
Pennsylvania, Inc. (“Centax”). Centax is the appointed Tax
Collector for the Respondent, Township of Collier
(“Collier”). The other Respondent is the Chartiers Valley
School District (“CVSD”), and the only reason it is a party to
this case is because the taxes that it receives are collected by
Collier.1 (See, Position Statement of Enterprise, II. Facts, ¶3,
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and N.T., 6/5/02, pp. 27-28).2 The record herein reflects that
Enterprise is challenging Collier only. Collier Township is
geographically located within the Chartiers Valley School
District.

This matter concerns the payment of Business
Privilege/Mercantile Taxes for the years 1997 through 2000
with respect to Enterprise’s two (2) business locations in
Collier Township. The administrative decision was issued on
July 8, 2002. Thereafter, on August 7, 2002, Enterprise filed
its Petition for Review.

A review of the Docket Entries reveals that it remained
dormant until an Order was entered on July 30, 2004 that
designated it to be handled as a statutory appeal. Again, it
languished until it was assigned to me in January of this
year. On January 19, 2007, I issued my standard Position
Statement Order. After receiving the parties’ Position
Statements, I scheduled a Status Conference, where they
agreed to have me decide this appeal on briefs and the
record. I have received those briefs, the last one being filed
on May 14, 2007, and reviewed the record of the proceedings
at the administrative level, and I am now in a position to ren-
der my decision.

In this statutory appeal, Enterprise contends that there
was no basis for Collier to assess taxes, penalties and inter-
est for the tax year 1997. It asserts that Collier could only go
back three (3) years, not four. As to the years 1998, 1999 and
2000, it is requesting an abatement of the penalties and
interest only. Collier, on the other hand, disagrees, and
asserts that if a taxpayer failed to pay, then there is no limit
on the look, back time period, and there is no basis to forgive
penalties and/or interest.

I. Facts
Among its many business locations, Enterprise maintains

two (2) separate places of business in Collier Township. The
address of one is 4489 Campbells Run Road, Pittsburgh,
Pennsylvania 15205, and address of the other is 1025
Washington Pike, Bridgeville, PA 15017. Under the Local
Tax Enabling Act (53 P.S. §6901, et seq.), Collier may appoint
a private entity to collect its taxes, which includes but is not
limited to business privilege taxes, mercantile taxes, penal-
ties and interest. As noted, that appointed collector is
Centax.

As set forth in its Position Statement, Collier states that
“(I)n 2001, Collier through its tax collector, Centax, per-
formed an audit of Enterprise for the purpose of determin-
ing whether Enterprise was properly reporting its gross
receipts and paying the applicable Collier taxes.” (Position
Statement, Collier Township, ¶13). The results of that audit
concluded that Enterprise owed the sum of $96,406.38 to
Collier for Mercantile and Business Privilege Taxes
(“Taxes”), including penalties and interest for the period of
1997 through 2000. Enterprise acknowledges that it owed
that amount and Collier agrees it has been paid. Enterprise,
however, filed a timely Petition for Administrative Appeal to
get some recoupment of the amount paid.

On June 5, 2002, a Hearing was held on that Petition
before the above named Hearing Officer, Kunkel.

The only testimony offered was from the controller for
Enterprise, Dave Litzau, and the auditor from Centax, Paul
Kokoski. According to Litzau, Enterprise moved to Collier
Township in December of 1996. This location on Campbells
Run Road also serves as its headquarters for Western
Pennsylvania. (N.T., 6/5/02, pp. 7–8). He stated that
Enterprise received a Notice dated October 10, 2001 from
Centax, which advised that an audit was scheduled by
Centax for the Campbell’s Run location on November 16,
2001. (See, Exhibit “1” from the Hearing). He testified that
prior to this Notice, he did not know that Collier assessed a

Business Privilege Tax and Mercantile Tax, nor did he ever
receive a tax return nor notices from Collier for such taxes.
(N.T., 6/5/02, p. 5). He did state, however, that some munici-
palities where Enterprise has other locations do assess such
taxes, and some do not. (N.T., 6/5/02, pp. 7 & 9). In essence,
Enterprise’s main contention is lack of notice of these taxes.

Paul Kokoski was also called to testify. He stated that
Centax began handling tax matters for Collier in the begin-
ning of October, 2001. (N.T., 6/5/02, p. 17). At that time, he
stated that Centax could not determine if Collier had all busi-
nesses in its locale listed on its records, and that some busi-
nesses were not listed. In other words, the record keeping
was not accurate. (N.T., 6/5/02, p. 18).

Mr. Kokoski confirmed that his review of Collier’s
records did not show that Enterprise was ever given a tax
return, nor any tax notices. (N.T., 6/5/02, p. 19). On cross-
examination, he also testified that he did not find any evi-
dence in the tax records that revealed that Enterprise made
any inquiries with Collier about such TAXES. (N.T., 6/5/02,
p. 22–23). He did acknowledge that Enterprise provided all
requested material in response to the October 10, 2001
Notice, and at that time, Centax learned of the second loca-
tion in Collier. (N.T., 6/5/02, p. 24-26).

On July 8, 2002, Hearing Officer Kunkel filed his Decision,
wherein he denied the Petition of Enterprise, and found that it
was liable for the Taxes for the period of 1997 through 2002.
He set forth the basis for his decision as follows:

“1. The Petitioner (Enterprise) is not disputing the
amount of tax due or the calculation of the tax that
is due or that he (sic) failed to file the tax returns
for the years in question.

2. The Township of Collier can request tax returns
for prior year returns longer that (sic) the three
years date due to that fact that the Petitioner failed
to pay a tax for one or more of the tax periods.

3. The Township of Collier Business Privilege/
Mercantile Tax Ordinance states if for any reason
the tax is not paid when due, interest and penalty
shall be added and collected.

4. The Township of Collier Business Privilege Tax
Ordinance is imposed upon the privilege of doing
business with the Township and upon the gross
receipts generated by the exercise of that privilege.

5. The Petitioner did not provide information that
Collier Township erred in the performance of a min-
isterial act. Also, the Petitioner did not provide writ-
ten evidence from Collier Township that supported
their claim that they received erroneous advice.”

(Decision of the Hearing Officer, July 8, 2002, page 2)

II. Analysis and Conclusion
All parties acknowledge that Collier Township passed and

adopted a Resolution pursuant to the Pennsylvania Local
Taxpayer Bill of Rights Act. 53 P.S. §8421, et seq. That Act,
inter alia, requires that a local taxing body set forth the rights
of a taxpayer and obligations of the taxing body during a
review of the taxpayers records; the administrative and judi-
cial procedures for an appeal or review; the procedures for fil-
ing for refunds and complaints; and enforcement provisions.

On July 6, 1999, Collier Township adopted Resolution 07-
06-1999-07 (“Resolution”) in compliance with the Act, supra.
The pertinent part of the Resolution in question is titled
“Request for Prior Years’ Returns,” which provides as follows:

1. When making an initial inquiry about an eligible
tax, Collier Township may include taxes required
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to be paid or tax returns required to be filed no
more than three (3) years prior to the mailing date
of the notice.

2. A subsequent request for supporting information
may be made if Collier Township determines that
the taxpayer failed to file a return, under reported
income or failed to pay a tax for one or more of the
tax periods covered by the initial request.

This language in the Resolution corresponds with Section
8424(b) of the Act. In addition, the Act further provides that
“(T)his subsection shall not apply if the local taxing author-
ity has sufficient information to indicate that the taxpayer
failed to file a required return or pay an eligible tax which
was due more than three years prior to the date of the
notice.” 53 P.S. §8424(b). (Emphasis supplied).

Enterprise first contends that since the Resolution omits
the additional provisions of Section 8424(b) of the Act, as set
forth above, Collier is powerless to go back further than a
three (3) year period Pursuant to its Resolution. (Request for
Prior Years’ Returns section, number 1). It argues that the
Resolution controls, and not the Act.

However, Collier correctly rebuts this contention and
asserts that the Resolution indeed incorporates the Act “by
reference as through (sic) it were set forth in detail.”
Resolution, p. 1. As such, it argues that the additional lan-
guage in Section 8424 (b) is clearly part of the Resolution,
even if not specifically set forth in that Resolution.

I agree with Collier’s position. The Resolution was clear-
ly intended to be identical in language to the Act itself, in
order to effectuate the authority set forth by the
Pennsylvania General Assembly in granting such power to
local taxing authorities. Moreover, the “incorporation” refer-
ence cannot simply be ignored. Therefore, I find no merit to
Enterprise’s contention that Collier could not go back to
1997, the fourth year of the review.

Next, Enterprise contends that Collier failed to perform
ministerial duties in notifying taxpayers in its locale of their
taxpayer obligations. Essentially, Enterprise opines that it is
the obligation of the local taxing bodies to notify each tax-
payer of the taxing requirements.

The record indicates that Enterprise is keenly aware that
some of the other municipalities where it does business
impose such Taxes on its business, and some do not. (N.T.,
6/5/02, pp. 7 & 9). Being vested with such knowledge, it
would seem quite obvious that Collier may or may not
require such Taxes. Moreover, Enterprise, a national busi-
ness, is a sophisticated entity, and as such, is held to a high-
er standard than an ordinary layman. Therefore, it should
make inquires about whether or not it is obligated to pay
such Taxes in Collier Township.

In their briefs, both Collier and CVSD contend that any
claim of lack of notice of the Taxes does not excuse or relieve
Enterprise from paying those Taxes. They both rely on Section
5511.7 of the Local Tax Collection Law (72 P.S. §5511.7) for
support of their position, which provides as follows:

“Failure to receive notice shall not relieve any tax-
payer from the payment of any taxes imposed by any
taxing district, and such taxpayer shall be charged
with his taxes as though he had received notice.”

In support of its position, Enterprise asserts that Collier
should have known of its existence in the community due to its
readily visible signs and locations, and therefore, should have
notified it of its tax obligations. I am not persuaded by that
excuse. Simply put, Enterprise cannot be afforded the relief it
requests based on a claim of lack of notice. The Local Tax
Collection Law is quite clear and puts the onus on the taxpayer

for failure to make payment of taxes, not the taxing authority.
Moreover, as noted earlier, Enterprise is not an ordinary

taxpayer. It is a major business, and a sophisticated taxpay-
er charged with the knowledge of its tax obligations. It
acknowledges that it pays state taxes, and in other munici-
palities such as Collier Township, is also required to pay
business/mercantile taxes. Therefore, I find Enterprise’s
argument that it had no notice, and that Collier was obligat-
ed to tell it of its tax obligations is of no avail given the lan-
guage of the enabling legislation.

Finally, Enterprise contends that the Hearing before
William Kunkel was compromised because he was also an
employee of Centax, and that it was an abuse of discretion
for him not to abate the interest and penalties. On that basis,
it argues that it was denied a “neutral hearing officer,” and
therefore, was not afforded a fair hearing.

As asserted by Collier, it is well known and established
that administrative law practice and procedure routinely
involves hearings before officers that are a part of the
agency before whom the matter is pending. There are, how-
ever, built-in protections to ensure fairness, which is the
right to appeal, which Enterprise has done here. However, it
must be shown that there was evidence of a substantial bias
in the administrative hearing proceedings.

My review of the record finds that Enterprise never
voiced an objection to William Kunkel acting as the hearing
officer. Likewise, I do not find any showing of “bias” in the
determination that he rendered. Although he is employed by
Centax, the record does not show that he in any way was part
of the audit process performed on Enterprise. Most impor-
tantly, his decision clearly comports with the application of
the relevant legislative provisions that were germane to the
tax matter before him. Therefore, I dismiss this argument
propounded by Enterprise.

For my reasons set forth above, the statutory appeal filed
by Enterprise in this matter is Dismissed. Under the circum-
stances and arguments presented to me, it cannot avoid or
circumvent an obligation that it has, which is to pay the
Taxes to Collier as determined by the Hearing Officer.

BY THE COURT:
/s/O’Reilly, J.

Dated: August 1, 2007

1 Pursuant to the Local Tax Enabling Act, CVSD is author-
ized to levy and collect taxes, including mercantile taxes.
See, 53 P.S. §6901, et seq.

2 All references to “N.T., 6/5/02” is to the Testimony given on
June 5, 2002 before Hearing Officer Kunkel.

Civil Design Solutions, Inc. v.
Olympia Funding, Inc., f/k/a Hogarty

Funding Group, Inc., William Hogarty,
d/b/a Olympic Funding, Paul Schofield

and John Does 1-100
Class Action—Commonality of Issue—Telephone Consumer

Protection Act of 1991 U.S.C. Section 227, et seq.

1. Plaintiff sought class action status for unsolicited
advertisement by fax sent by Defendants.

2. Pennsylvania class action rules require commonality of
issue for class action status. Because federal statute allows
unsolicited advertisement when there is an existing business
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relationship or previous approval was granted, each incident
in which a fax was sent would need to be analyzed. This
destroys commonality.

3. Class action status was denied.
(William F. Barker)

Steven B. Larchuk and Stanley D. Ference III for Plaintiff.
M. J. Tindall and Deborah A. Kane for Defendants Olympia
Funding, Inc. f/k/a Hogarty Funding Group Inc.

No. GD 04-017875. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
Horgos, J., August 2, 2007—Plaintiff, Civil Design

Solutions, Inc., filed a Complaint and Amended Complaint in
Civil Action as a class action against Defendants, Olympia
Funding, Inc., f/k/a Hogarty Funding Group, Inc., a foreign
business corporation, William Hogarty, d/b/a Olympic
Funding, an individual, Paul Schofield, an individual, and
John Does 1-100, seeking injunctive relief and monetary
damages. The Representative Plaintiff avers that
Defendants or their agents violated the Telephone Consumer
Protection Act of 1991, 47 U.S.C. Section 227 et seq. (TCPA)
by using facsimile machines to send unsolicited advertise-
ments to the telephone fax machines of the Representative
Plaintiff and others similarly situated.

The TCPA prohibits any person within the United States
“to use any telephone facsimile machine, computer, or other
device to send an unsolicited advertisement to a telephone
facsimile machine.” An unsolicited advertisement is defined
as “any material advertising the commercial availability or
quality of any property, goods, or services which is transmit-
ted to any person without that person’s prior express invita-
tion or permission.” 47 U.S.C. Section 227(a)(4).

The original Complaint was filed on August 5, 2004 and
the Amended Complaint was filed on February 17, 2005.
Defendants filed an Answer on March 31, 2005. The parties
engaged in discovery through written Interrogatories and
Requests for Production of Documents. After the pleadings
were closed, Plaintiff failed to file a Motion for Class
Certification pursuant to Pa. R.C.P. 1707(a). On April 20,
2006, Defendants filed a Notice of Plaintiffs’ Failure to Move
for Class Certification and the Court held a hearing on class
certification on October 6, 2006.

In the Amended Complaint, Plaintiff defines the proposed
class as follows:

Each member of the Plaintiff class is an individual
and/or entity in the United States of America, in
addition to Representative Plaintiff Civil Design
Solutions, who received an unsolicited advertise-
ment by telephone facsimile from defendants
and/or their agents, servants, or employees as more
specifically described hereinafter.

(Amended Complaint in Civil Action, paragraph 6).

In order for a Plaintiff to proceed in an action as a class
action, the prerequisites set forth in Rule 1702, as well as the
criteria enumerated in Rules 1708 and 1709 of the
Pennsylvania Rules of Civil Procedure governing class
actions, must be established at the certification hearing. The
burden of proof in class certification proceedings is on the
party seeking certification. Klemow v. Time, Inc., 466 Pa.
189, 352 A.2d 12 (1976) cert. denied 429 U.S. 828 (1976). The
class proponent, however, need not prove separate facts sup-
porting each requirement; rather, the proponent’s burden is
to establish those underlying facts sufficiently from which
the Court can make the necessary conclusions and discre-
tionary determinations. Kelly v. County of Allegheny, 519 Pa.

213, 546 A.2d 608 (1988).
The trial court, when determining whether to certify an

action as a class action, must consider “all relevant testimo-
ny, depositions, admissions and other evidence.” Pa. R.C.P.
1707(c).

Pa. R.C.P. 1702, PREREQUISITES TO A CLASS ACTION,
requires that the moving party establish that:

1. the class is so numerous that joinder of all par-
ties is impracticable;

2. there are questions of law or fact common to the
class;

3. the claims or defenses of the representative par-
ties are typical of the claims or defenses of the
class;

4. the representative parties will fairly and ade-
quately assert and protect the interests of the class
under the criteria set forth in Rule 1709; and

5. a class action provides a fair and efficient
method for adjudication of the controversy under
the criteria set forth in Rule 1708.

Pennsylvania Rules of Civil Procedure 1702.
Pa. R.C.P. Rules 708 and 1709 specify certain criteria the
Court must consider in determining the last two of these
requirements.

All of the prerequisites set forth in Pa. R.C.P. 1702 must
be established in order for the Court to grant certification.
Defendants argue that not one of those prerequisites has
been met by Plaintiff. The Court will focus herein on the
commonality requirement of Pa. R.C.P. 1702(2).

Pa. R.C.P. 1702(2) requires the moving party to establish
that there are questions of law or fact common to the class.
“The common question of fact means precisely that the facts
must be substantially the same so that proof as to one
claimant could be proof as to all.” Allegheny County Housing

Authority v. Berry, 487 A.2d 995, 997 (Pa.Super. 1985).
Pa. R.C.P. 1708(a)(1) further requires that such common

questions of law or fact predominate over any questions
affecting only individual members:

As such, Rule 1708(a)(1) permits a finding that if a
common question of law or fact exists, but does not
predominate over questions affecting only individ-
ual members, a class action may not be a fair and
efficient method of adjudicating the controversy.
Allegheny County Housing Authority v. Berry, 338
Pa.Super. 338, 487 A.2d 995, 999 (1985) (emphasis
in original).

To establish a claim under the TCPA, the Plaintiff must
show: (1) receipt of the fax; (2) that the fax was unsolicited
(i.e., that the Plaintiff did not permit or invite the fax); and
(3) that the Plaintiff received the fax on a telephone facsim-
ile machine, rather than a computer. 47 U.S.C. Section
227(b)(1)(C).

In the Amended Complaint, Plaintiff identifies the follow-
ing four predominating questions of fact:

(a) the nature of the transmission as being an
“unsolicited advertisement” under the TCPA; (b)
whether Defendants had the express invitation or
permission to send the Unsolicited Fax; (c) whether
Defendants willfully or knowingly violated the
TCPA; and (d) identification of the persons or enti-
ties to whom the Unsolicited Fax was directed.
(Amended Complaint, paragraph 15).

Each of these issues, however, requires individual inquiry.
Defendants argue that class actions are generally inap-
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propriate for allegations of violations of the TCPA because
individual questions predominate and require an improper
and premature inquiry into liability issues. Defendants cite
Forman v. Data Transfer, Inc., 164 F.R.D. 400 (E.D. Pa. 1995)
where the Court denied class certification in a TCPA case
and stated that:

[t]he essential question of fact that each potential
plaintiff must prove is whether a specific transmis-
sion to its machine was without express invitation
or permission on its part. Plaintiff ’s proposed ‘com-
mon’ questions are inherently individualized,
requiring inquiry into the particular circumstances
of each transmission.

Id., at 404.

Here, Plaintiff ’s identification of the common questions
of fact in the Amended Complaint illustrates this very obsta-
cle in meeting the requirements for commonality contem-
plated by Pa. R.C.P. 1707(2) and the predominance of com-
mon questions set forth in Pa. R.C.P. 1708(a). Each of the
“common” questions first requires an individualized inquiry
into whether an unlawful fax was sent to each putative class
member. It is necessary for Plaintiff to show that each fax
was an “unsolicited advertisement” for every proposed class
member. If the fax was not unsolicited, the Plaintiff is not a
member of the class. The determination of whether the
Defendants had permission to send the fax requires an
inquiry into each alleged transmission.

In addition to Defendants’ argument that the question of
the proposed class members’ consent to receive the faxes
will require individualized inquiries, Defendants also raise
the defense of an Established Business Relationship excep-
tion to the alleged violations of the TCPA. The “established
business relationship” is an affirmative defense to an action
under the TCPA by which a party sending a fax advertise-
ment does not violate the statute if he or she had an estab-
lished business relationship with the recipient at the time of
the transmission.

Plaintiff dismisses this defense by summarily stating: “It
has long been recognized that there is no EBR exception to
the TCPA with respect to faxes.” (Brief in Support of Class
Certification, p. 3). Contrary to Plaintiff ’s assertion, howev-
er, while the issue has not been addressed by Pennsylvania
Appellate Courts, several courts in published opinions in
other jurisdictions have held that the existence of an estab-
lished business relationship constitutes consent under the
TCPA. Carnett’s, Inc. v. Michelle Hammond, 610 S.E.2d 529,
(Ga. 2005); Texas v. Am. Blast Fax, Inc., 159 F. Supp. 2d 936,
937 (W.D. Tex. 2001); Destination Ventures, Ltd. v. FCC, 844
F. Supp. 632, 639 n.1 (D. Or. 1993); Kaufman v. ACS Sys., Inc.,

2 Cal. Rptr. 3d 296, 317 (Cal. Ct. App. 2003).
Plaintiff relies on the deposition testimony of Defendant

Paul Schofield, a mortgage broker who identified and
screened potential customers for Defendant, Olympic
Funding, Inc. Olympic Funding is licensed by the
Commonwealth of Pennsylvania, Department of Banking, as
a first and secondary mortgage broker. Schofield used com-
puter equipment provided by a company called “Eloansites”
to create the advertisements and send them by fax through a
multi-line apparatus he leased from Eloansites, with the
telephone number on the faxes directing callers to
Eloansites which would, in turn, forward those leads to
Schofield. Eloansites sent the faxes through the machine
leased to Schofield which contained eight telephone line
ports. (Deposition of Paul Schofield, pp. 29, 34, 40-41).
Schofield used this equipment from the last calendar quarter
of 2002 through February, 2004. (Id., p. 48). Schofield testi-
fied that his purpose was to send the commercial faxes to his

existing client base of 2,000 customers. (Id., pp. 41-42, 79-
81). This testimony certainly creates questions regarding the
existence of an established business relationship between
this Defendant and the proposed class members.

The FCC is authorized to issue regulations to implement
the TCPA. 47 U.S.C. Section 227(b)(2). After the TCPA was
enacted in 1991, the FCC issued a Report and Order stating:
“[F]acsimile transmissions from persons or entities who
have an established business relationship with the recipient
can be deemed to be invited or permitted by the recipient.”
In re Rules and Regulations Implementing the Telephone

Consumer Protection Act of 1991, 7 FCC Rcd. 8752, 8779 n.87
(1992). When asked to reconsider its 1992 ruling, the FCC
reiterated: “The Report and Order makes clear that the exis-
tence of an established business relationship establishes
consent to receive telephone facsimile advertisement trans-
missions.” In re Rules and Regulations Implementing the

Telephone Consumer Protection Act of 1991, 10 FCC Rcd.
12391, 12408, Paragraph 37 (1995).

Further evidence of the FCC’s rule, effective at the time
of the fax transmissions in question, are as follows: FCC

Reminds Consumers About “Junk Fax” Prohibition, 16 FCC
Rcd. 4524 (Feb. 20, 2001) (“An established business relation-
ship…demonstrates consent to receive fax advertisement
transmissions.”) Congress subsequently amended the TCPA
in 2005 by codifying the established business relationship
defense at 47 U.S.C. Section 227(b)(1)(C)(i) which expressly
excludes from the prohibition on unsolicited fax advertise-
ments those from a sender with an established business rela-
tionship with the recipient. While this amendment occurred
after the relevant time of the within matter, the amendment
did not alter the FCC’s prior interpretation of the TCPA and
the regulations enacted to implement it.

Plaintiff ’s burden at the certification hearing is merely
“to sufficiently establish those underlying facts from which
the court can make the necessary conclusions and discre-
tionary determinations…. Though the initial burden is not
heavy, it requires more than mere conjecture and concluso-
ry allegations…” Janicik v. Prudential Insurance Company

of America, 451 A.2d 451, 454-455 (Pa.Super. 1982).
Here, Plaintiff has not identified the potential members

of the class with the exception of the Representative Plaintiff
in its Complaint and Amended Complaint and has indicated
in the Amended Complaint and Answers to discovery that it
does not have evidence of the size of the class and that such
evidence is in the possession of the Defendants. No such evi-
dence is on the record before the Court at this time. In order
to determine membership in the class, individual inquiries
will be necessary as to receipt of the fax, whether express
consent was given and the existence of an established busi-
ness relationship between potential Plaintiffs and
Defendants. In short, proof as to one claimant could not be
proof as to all.

In the final analysis, the Court has insufficient facts in the
pleadings and discovery from which it can draw the neces-
sary conclusions and discretionary determinations regard-
ing commonality. There is little evidence of the identification
of class members set forth by Plaintiff and no evidence that
any of the faxes sent by Defendants were without permis-
sion, either express or implied through an established busi-
ness relationship. At this stage of the proceedings, these
determinations would necessarily require individualized
inquiries. There are no common questions of fact that can be
said to predominate over individual questions. All of the pre-
requisites set forth in Pa. R.C.P. 1702 must be established in
order for the Court to grant certification. Because of the lack
of commonality, the Court need proceed no further in its
analysis. The lack of commonality also leads to the conclu-
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sion that a class action is not a fair and efficient method for
adjudicating the controversy under the criteria set forth in
Pa. R.C.P. 1708.

For all of the foregoing reasons, the Plaintiff ’s request for
class certification is denied. This action shall proceed as an
individual action and shall be transferred to the Arbitration
section of the Civil Division of this Court.

ORDER OF COURT
AND NOW, this 2nd day of August, 2007, upon considera-

tion of the request for class certification by Plaintiff and a
thorough review of the record in this matter, it is ORDERED,
ADJUDGED and DECREED that class certification is
denied and this action may proceed as an individual action.
The Amended Complaint filed by Plaintiff is transferred to
the Arbitration section of the Civil Division of the Court of
Common Pleas of Allegheny County, Pennsylvania.

BY THE COURT:
Horgos, J.

Commonwealth of Pennsylvania v.
Darryll Leland Briston

Criminal Law—Right to a Speedy Trial—Post-Conviction

Relief Act

1. Where Defendant’s counsel requested the continuance
resulting in Defendant’s new trial date being set outside of
the 120 day limit, Defendant’s right to a speedy trial was not
violated. Pa.R.Crim.P. 600(c)(3).

2. Defendant’s claim of ineffective assistance of counsel
due to counsel’s failure to object to the expert testimony of
two witnesses for the Commonwealth, who are alleged not to
be experts, must be raised in accordance with the
Pennsylvania Post-Conviction Relief Act (“PCRA”). The
Pennsylvania Supreme Court has held that “…as a general
rule, a petitioner should wait to raise claims of ineffective
assistance of counsel until collateral review.” Comm. v.

Grant, 572 Pa. 48, 813 A.2d 726 (2002).

(Shannon F. Barkley)

Thomas Pratt for the Commonwealth.
Scott Coffey for the Defendant.

No. CC200505514. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Machen, J., June 28, 2007—Defendant was charged at

CC: 200505514–Count 1–Theft by Deception (18 Pa.C.S.
§3922(a)(1)) and Count 2–Official Oppression (18 Pa.C.S.
§5301(1)). While awaiting trial, the defendant, Darryll
Briston, was incarcerated at the federal Metropolitan
Correctional Center in Chicago, Illinois, on unrelated
charges. Pursuant to the Interstate Agreement on Detainers
(IAD), the Allegheny County District Attorney’s Office
issued a detainer for the defendant and requested that the
defendant be transferred to Allegheny County for trial of the
instant case scheduled for November 14, 2005. On November
2, 2005, defendant’s trial counsel filed a Motion for
Continuance, which was granted by this court. The defen-
dant was notified of the continuance the same day via a long
distance telephone call from his trial counsel. On November
10, 2005, the defendant was transported from Chicago to the
Allegheny County Jail (ACJ). The defendant was then trans-
ferred on November 14, 2005 from ACJ to the courthouse

where he was given a subpoena for his new trial date of April
10, 2006. The defendant was transferred back to Chicago on
December 8, 2005. On April 10, 2006, the set trial date, the
defendant was still incarcerated in Chicago and had not been
transported back to ACJ. Accordingly, the trial was post-
poned until July 25, 2006. The defendant was then trans-
ferred from federal custody in Chicago to ACJ on July 7,
2006, and was present for his July 25, 2006 trial. On July 25,
2006, following a two day jury trial, the defendant was found
guilty at CC: 200505514 on the following charges: Theft by
Deception (18 Pa.C.S. §3922); and Official Oppression (18
Pa.C.S.A. §5301). Defendant was sentenced the same day to
two (2) years probation and payment of $1,334.40 in restitu-
tion. Defendant was ordered to have no contact with the vic-
tim and permission was granted to terminate probation upon
the complete payment of restitution.

The defendant raises two (2) matters on appeal. First,
that defendant’s judgment of sentence should be vacated
because his speedy trial rights under the Interstate
Agreement on Detainers were allegedly violated. Second,
that the two Commonwealth witnesses who provided expert
testimony were allegedly not qualified as experts even
though the prosecutor characterized them as such and no
charge was requested or given regarding expert testimony.
Accordingly, the defendant alleges that trial counsel was
ineffective for not objecting to their testimony or the wit-
nesses’ characterization as experts. The defendant claims he
should be awarded a new trial even if his sentence is not
vacated pursuant to issue one.

In determining the period within which trial must com-
mence, any period of delay that results from the unavailabil-
ity of the defendant or his attorney or from any continuance
granted at the request of the defendant or his attorney is
excludable. Pa.R.Crim.P. 600(C)(3). Accordingly, a granted
continuance request from the defendant or his counsel will
waive any period of delay such that the defendant’s speedy
trial rights will not be violated if a new trial date is set out-
side the maximum allotted time. In the instant case, the
defendant’s counsel personally filed a continuance which
was granted on November 2, 2005.

Therefore, a new trial date set outside the 120 day time
limit did not violate the defendant’s speedy trial rights.
Although the defendant was not present at the time the con-
tinuance was requested, oral notice to defense counsel of the
new trial date is sufficient as proper notification to the
defendant of the new trial date. Commonwealth v. Cornish,

311 Pa.Super. 72, 457 A.2d 118 (1983).
Defendant also argues that his conviction should be dis-

missed with prejudice pursuant to an alleged violation of the
IAD as he was transported from ACJ to Chicago without
being tried regarding the instant pending Pennsylvania state
cases. Upon testimony from the defendant and his counsel,
this court found that defendant had waived any IAD rights
requiring trial before transfer back to Chicago. (Motion
Hearing Transcript of July 24, 2006 to July 26, 2006 here-
inafter “M.T.,” pp. 181-83.) Defendant had requested to be
transferred back to Chicago before his trial for his own per-
sonal safety. (M.T., pp. 181-83.)

Accordingly, defendant’s request to dismiss with preju-
dice has no merit.

Issue II raises a claim of ineffectiveness of counsel, which
must be raised in accordance with the Pennsylvania Post-
Conviction Relief Act (“P.C.R.A.”). In Commonwealth v. Grant,

572 Pa. 48, 813 A.2d 726 (2002), the Supreme Court held:

…as a general rule, a petitioner should wait to
raise claims of ineffective assistance of trial coun-
sel until collateral review. Thus, any ineffective-



october 26 ,  2007 page 293Supplement to The Lawyers Journal

ness claim will be waived only after a petitioner
has had the opportunity to raise that claim on col-
lateral review and has failed to avail himself of
that opportunity.

Therefore, in agreement with the State Supreme Court’s rul-
ing, the defendant’s claim of ineffectiveness of counsel is
estopped until collateral review under the P.C.R.A.

Date: June 28, 2007

Commonwealth of Pennsylvania v.
Leon Abramovitz

Evidence of Prior Crime—Sentencing under 42 Pa.C.S.A.

9781(b)

1. Probative value of prior acts having substantially the
same characteristics as current criminal charges out-
weighed potential for prejudice.

2. Sentence given to criminal defendant was not excessive
when evidence showed defendant preyed on young, naive
victims while on probation for the very same conduct.

(Patricia Lindauer)

Ira Houck for Leon Abramovitz.
Michael Streily for the Commonwealth.

CC200600370, CC200600372, CC2005176889. In the Court of
Common Pleas of Allegheny County, Pennsylvania, Criminal
Division.

OPINION
Allen, J., July 18, 2007—Leon Abramovitz (“Appellant”)

was found guilty by a jury of criminal coercion, terroristic
threats, simple assault, false imprisonment, indecent assault
and the unauthorized practice of law. On October 11, 2006
Appellant was sentenced to five (5) to ten (10) years in
prison. He filed this timely appeal on October 18, 2006, and
after significant delay in obtaining the relevant transcript
and Statement of Matters Complained of on Appeal, the trial
court submits the following Opinion.

Matters Complained of on Appeal

Appellant sets forth two issues in his Concise Statement
of Matters Complained of on Appeal:

(1) The Trial Court erred as a matter of law when
it permitted the Commonwealth to introduce evi-
dence of the Defendant’s other crimes which
although relevant, should have been excluded
because the probative value of this evidence was
outweighed by the danger of unfair prejudice to
Defendant; and

(2) The Trial Court erred as a matter of law
because there is a substantial question as to
whether the sentence imposed was not appropriate
under 42 Pa.C.S.A. 9781(b).

Evidence of Record

Bradley Lewis testified to being an undergraduate eco-
nomics student at the University of Pittsburgh in April of
2005 when he went to the Giant Eagle grocery store and had
a chance encounter with Appellant. (Tr. 44-46).1 The two
individuals engaged in a conversation and ultimately
Appellant offered Mr. Lewis a $500 week paid economics
internship through the University of Pittsburgh. (Tr. 47).
Incredibly, Appellant persuaded Mr. Lewis to move in with
him for six (6) weeks and coerced him into a sexual relation-
ship by asserting ties to organized crime and threatening

physical harm to Mr. Lewis and his family. (Tr. 54-58).

Mr. Lewis stated:

It defies common sense, defies logic for the past
year I’ve been speaking about it. Various therapists
tried to figure out exactly how I could get involved
in something like this. I–I have no logical explana-
tion as to why I did not simply recognize it for what
it was in the long run…. Once again, that’s a very
difficult one to even attempt to explain, but basical-
ly there were threats against both myself and my
family members, predominantly my family mem-
bers, but you know, threats of having them killed.
(Tr. 54-56).

Mr. Lewis testified unequivocally that he was afraid for
himself and his family and he felt he had no choice but to
acquiesce to Appellant’s various demands, threats and
manipulations. (Tr. 60, 62, 70-71, 81). Mr. Lewis believed
Appellant’s threats were credible. (Tr. 76). For example,
Appellant convinced Mr. Lewis to terminate his cell phone
service. (Tr. 62).

Bradley Lewis’ father, Ronald Lewis, testified that in
April of 2005 until July of 2005 there was a significant
change in his son’s telephone communication. (Tr. 85). After
Bradley Lewis’ cell phone was terminated, Ronald Lewis
traveled to Pittsburgh to search for his son. (Tr. 87). Mr.
Lewis contacted the City of Pittsburgh police and University
of Pittsburgh campus police. The campus police believed
they had seen him as “the new homeless kid” and requested
that Mr. Lewis complete a 302 form to have Bradley Lewis
apprehended and committed for mental health evaluation.
(Tr. 89).

On May 31, 2005 Mr. Lewis was apprehended by City of
Pittsburgh police and transported to a psychiatric hospital.
(Tr. 73). At first Bradley Lewis refused contact with his fam-
ily. (Tr. 90). Eventually Mr. Lewis came to realize that
Appellant’s manipulations and threats were a sham and
charges were filed against Appellant.

Another young student victim, Daniel Steele testified to
working at the University of Pittsburgh library in October of
2005 when Appellant introduced himself as a writer named
Matthew Westcott. (Tr. 105). Appellant told Mr. Steele he was
losing his eyesight and offered him a lucrative job “assisting
in the creation of a book.” (Tr. 107). The relationship between
Mr. Steele and Appellant quickly evolved into that of victim
and manipulator, where Appellant coerced Mr. Steele into
staying with him at his apartment, quitting his library job,
committing theft at Appellant’s apartment building and then
relocating with Appellant to a local hotel. (Tr. 115-118).
Appellant threatened Mr. Steele and his family with physical
harm, and asserted mob ties and an affiliation with the CIA.
(Tr. 111). Mr. Steele testified that he “was under the belief
that I was in danger and so was my family.” (Tr. 126). Mr.
Steele averred that the experience was “so ridiculous” but
true. (Tr. 127). Mr. Steele’s relationship with Appellant ended
when the police came to the local hotel to question him in
connection with the apartment theft which led to Mr. Steele
learning of Appellant’s true identity. (Tr. 119).

1. The trial court properly permitted the
Commonwealth to introduce evidence of Appellant’s
other crimes because the probative value of this evi-
dence outweighed the danger of unfair prejudice.

The Commonwealth presented a Motion to Permit
Evidence of Other Crimes which the trial court granted.

Pennsylvania Rule of Evidence 404(b) Other
crimes, wrongs, or acts provides:
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(2) Evidence of other crimes, wrongs or acts may be
admitted for other purposes, such as proof of motive,
opportunity, intent, preparation, plan, knowledge,
identity or absence of mistake or accident.

(3) Evidence of other crimes, wrongs, or acts prof-
fered under subsection (b)(2) of this rule may be

admitted in a criminal case only upon a showing

that the probative value of the evidence outweighs

its potential for prejudice. (Emphasis added).
Between the years of 1999 and 2000, Appellant was

charged with and tried for three counts of simple assault,
three counts of indecent assault, four counts of involuntary
deviate sexual intercourse, four counts of sexual assault and
one count of terroristic threats.

City of Pittsburgh police officer Lisa Luncinski testified:

Back in ’99 and 2000 I had four incidents, victims
coming to me complaining that they had been either
sexually assaulted by Mr. Abramovitz, or threat-
ened, or slapped, and they were put in a position of
involuntary servitude where they had to kneel on
their knees naked, and they all told me that at–each
different victim told me that he had told them that
he was with the mafia, and if they didn’t do what
they were told, that they would be murdered, their
families would be murdered…(Tr. 161).

Officer Luncinski recounted that Appellant’s male vic-
tims were between the ages of 16-27, that Appellant offered
all four victims employment and thereafter threatened them
with his mafia connections. (Tr. 161-173). Appellant pled to
the earlier charges, including unlawful restraint, harass-
ment, terroristic threats, involuntary deviate sexual inter-
course, voluntary deviate sexual intercourse, criminal solic-
itation, simple assault and indecent assault.

The degree of similarity is an important factor in deter-
mining the admissibility of other crimes or bad acts as rele-
vant to show a common plan or scheme. Com. v. Einhorn, 911
A.2d 960 (Pa.Super. 2006). The importance of the intervening
time period is inversely proportional to the similarity of the
crimes in question in determining the admissibility of other
crimes or bad acts as relevant to show a common scheme or
plan. Id.

For example, evidence of a defendant’s prior sexual
assaults of children was admissible in the prosecution of
defendant for sexual assault of a minor where defendant’s
prior crimes and the present charge satisfied the require-
ments of the common scheme, plan or design exception to
the general rule that evidence of one crime is inadmissible
against defendant being tried for another crime in that all of
the charges stemmed from defendant’s sexually assaulting
young boys, and all victims shared similar personal charac-
teristics, the crimes were not too remote in time, and the
probative value of other crimes evidence outweighed its
prejudicial effect. Com. v. O’Brien, 836 A.2d 966 (Pa.Super.
2003), appeal denied 845 A.2d 817 (Pa.).

In the present case, the past wrongs, crimes or acts were
characterized by Appellant luring men in their late teens to
mid-twenties into his apartment and holding them captive
after promising them lucrative jobs; Appellant thereafter
manipulated and intimidated the victims using threats of
physical violence through his alleged mafia connections.
While under Appellant’s control, the victims were coerced
into various sex acts and/or other submissive behavior.
These prior events occurred approximately five to six years
before the current charges.

Given the foregoing, the probative value of Appellant’s
prior crimes, wrongs or acts outweighed the potential for

prejudice and the trial court properly permitted the intro-
duction of such evidence.

2. The trial court sentenced Appellant appropriate-
ly and within the guidelines to five (5) to ten (10)
years in prison.

Appellant cites 42 Pa.C.S.A. 9781(b) Appellate review of
sentence and asserts that the “sentence imposed by the trial
court was manifestly excessive to the discretionary aspects
of the sentence.” (Concise Statement of Matters Complained
of On Appeal at 3).

Appellant testified at sentencing and expressed his resig-
nation regarding incarceration, but stressed his concern for
his safety while in prison. (10/11/06 Tr. 6-7).

Officer Luncinski also testified at sentencing. She stated
that she did not know the two victims but that she had seen
them and watched them testify. Officer Luncinski explained:

[Appellant] doesn’t prey on big, burly men that
would likely put him in his place. He preys upon–he
watches them and he looks for naive, insecure and
shy individuals. He approaches these people with
his fictitious life and his job offerings, and he’s
very, very manipulative…he tells people that he’s
with the mafia, and he has no problems lying right
to these people’s faces and manipulating them in a
way to make them sex slaves. I don’t think that he’s
sorry. I don’t think that he’s going to change.
(10/11/06 Tr. 11-12).

The court observed that Appellant chose to victimize the
two individuals in this case while he was on probation for the
very same conduct with other individuals, and noted that
society needed to be protected from Appellant. (10/11/07 Tr.
14-15). Accordingly, Appellant was sentenced within the

guidelines at each individual count with the sum total result
of five (5) to ten (10) years in prison. (10/11/07 Tr. 18)
(emphasis added).

A claim of excessiveness when the sentence is within the
statutory limits is not a substantial question that justifies
review of the discretionary aspect of the sentence. See, e.g.,

Com. v. Burton, 770 A.2d 771 (Pa.Super. 2001) appeal denied
868 A.2d 1197 (Pa.). Moreover, bald allegations of excessive-
ness of sentence are insufficient when a defendant chal-
lenges the discretionary aspects of a sentence, and instead, a
defendant must demonstrate that a substantial question
exists concerning the sentence, and a substantial question
exists where there is a plausible argument that the sentence
violates a particular provision of the Sentencing Code or is
contrary to the fundamental norms underlying the sentenc-
ing scheme. Com. v. Reynolds, 835 A.2d 720 (Pa.Super. 2003).

In the present case, Appellant merely asserts without
detail that the cumulative penalty “was excessive and
Defendant challenges the discretionary aspects of his sen-
tence.” (Concise Statement of Matters Complained of on
Appeal at 3). Given the facts and case law recited above, as
well as the October 11, 2006 sentencing testimony of record,
Appellant was properly sentenced by the trial court within
the guidelines and to an aggregate five (5) to ten (10) years
in prison.

BY THE COURT:
/s/Allen, J.

1 Unless noted otherwise, citations reference the July 18-19,
2006 trial transcript.



october 26 ,  2007 page 295Supplement to The Lawyers Journal

C A P S U L E  S U M M A R I E S

Ronald J. Lapko v.
Kathy J. Lapko

Child Support—Social Security Component

1. The parties were divorced and had one minor child
who resided with the mother. The father was directed to pay
child support in the amount of $370 per month. The father
petitioned to terminate the child support upon the child
reaching the age of majority and requested a refund of a
lump sum derivative payment from his Social Security ben-
efit that had been paid to the child. He argued that this lump
sum should be credited toward his child support obligation.

2. The father’s request for retroactive modification was
denied, in spite of the fact that his Social Security benefit
was less than his income as determined for the original sup-
port order, since the hearing officer did not find the father to
be credible regarding his additional income. The reviewing
court found that the hearing officer’s credibility determina-
tions were supported by the record and were, therefore, not
to be disturbed.

3. While, normally, derivative benefits to the child would
be added to the parties’ incomes in order to calculate the
total income available for support purposes, with the result
that the presumptive amount of child support based upon the
guidelines would be reduced by the amount of this derivative
benefit, this presumption was rebutted as a result of the pay-
ments not being received by the custodial parent, but being
received by the child himself following the child’s reaching
the age of majority.

(Christine Gale)

Ronald J. Lapko, Pro Se.

Donald E. Jerich for Defendant/Mother.
No. FD 95-865. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Family Division.
Mulligan, J., April 30, 2007.

Nicholas LiBretto v.
Diane Klabnik-LiBretto

Alimony Pendente Lite—Child Support

1. Wife was directed to pay alimony pendente lite to
Husband, offset by Husband’s obligation to provide child
support of the parties’ child, who resided with Wife. The
alimony pendente lite order was not determined to be inter-
locutory and was appealable. Child support orders are not
interlocutory and are appealable. An order that combines
alimony pendente lite and child support is, therefore, an
appealable order and not interlocutory.

2. The parties’ child was a special needs child and the
medical expenses had increased, representing a substantial
and continuing change of circumstances that warranted
modification.

3. Husband had been less than diligent in his search for
employment between the entry of the first order and the
hearing to address Wife’s request for modification. The court
appropriately reviewed Husband’s earning capacity at the
time of the modification hearing.

(Christine Gale)

Nicholas LiBretto, Pro Se.

Fred Freitag for Respondent/Wife.
No. FD 05-8500-002. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Family Division.
Kaplan, J., May 8, 2007.

Charlene Chirum v.
Joseph Chirum

Child Support

1. The parties are the parents of one child, who was resid-
ing with the mother at the time the child support order was
entered in September of 2006, requiring the father to pay
$710 per month for the support of the child. The month fol-
lowing the entry of the support order, the child was voluntar-
ily committed to a mental health facility and the father suc-
cessfully sought a modification of the child support order.

2. The child support was then lowered to $150 per month,
but was reinstated to the original amount in January of 2007
when the child was released from the mental health facility.

3. The mother’s argument that she should continue to
receive child support during the child’s commitment failed
in spite of the fact that she retained custody because the
child was not actually residing with her. The incidental
expenses that she incurred on behalf of the child were large-
ly voluntary in nature. Due to the uncertainty as to when the
child would be released from treatment and where she
would reside upon her release, the court determined that
there was a material and substantial change of circum-
stances.

4. The child support that was ordered was determined to
be appropriate as it represented the father’s share of the
coverage of medical insurance expenses and incidental
expenses that were necessary for the child.

(Christine Gale)

Charlene Chirum, Pro Se.

Joseph M. Wymard for Defendant/Father.
No. FD 94-7376-003. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Family Division.
Wecht, J., June 8, 2007.

David A. Borkovic v.
Virginia H. Borkovic,

now Virginia H. Volponi
Qualified Domestic Relations Order Regarding Pension

1. During the parties’ divorce proceeding, they were able
to stipulate to the amount of Wife’s defined benefit pension
plan with Mellon Bank. The parties stipulated to the exact
dollar value as of the end of March of 2005. The trial regard-
ing equitable distribution took place in the spring and late
summer of 2005. Following motions for reconsideration, a
final order of court was entered in August of 2006.
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2. The trial court ordered that one-half of the marital por-
tion of the defined benefit plan be awarded to Husband,
using the stipulated figure that the parties had agreed upon
the year before. When the parties submitted proposed
domestic relations orders for qualification and approval,
however, Wife held the position that Husband was to receive
one-half of the stipulated figure while Husband proposed
that he was to receive one-half of the marital amount plus
any post-separation enhancements.

3. The trial court agreed with Husband in determining
that he was entitled to receive one-half of the marital portion
plus enhancements and stated that the final order of court
describing the fixed dollar amount was for description pur-
poses only, and the clear intention of the order was to pro-
vide him with one-half of the present value of the marital
portion of the pension.

4. The trial court, in its opinion, referred to Section
3501(c) of the Divorce Code which provides that, in deter-
mining the value of the marital portion of a defined benefit
retirement plan, the coverture fraction is to be applied and
is to include post-separation enhancements except for
enhancements arising from post-separation contributions
from the employee/spouse, including gains or losses on such
post-separation contributions.

(Christine Gale)

Margaret P. Joy for Plaintiff/Husband.
Jay A. Blechman for Defendant/Wife.
No. FD 03-7221-006. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Family Division.
Eaton, J., July 10, 2007.
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In Re: Estate of Loretta Frances Wolf
Inter Vivos Gifts—Power of Attorney

1. Authority granted by decedent for attorney to grant lim-
ited gifts to children and grandchildren, when decedent had
no children, allowed court to conclude that decedent’s intel-
lect was weakened at time she executed power of attorney.

2. Attorney-in-fact failed to show by clear and convincing
evidence that gifts made by attorney-in-fact to herself and
others were free of undue influence, when evidence shows
that decedent was incompetent at time when certain gifts
were made.

3. Executrix of estate is removed due to poor business
judgment, adverse interests, failure to keep adequate
records, and failure to perform her duties under Prudent
Investor Act.

(Patricia Lindauer)

John K. Foster III for LouElla Yavorka, Executrix and
Attorney-in-Fact.
Charles J. Avalli for Katherine Meyer and Kathleen
Johnson.
Eugene J. Herne for the Commonwealth.

No. 2663 of 2002. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Orphan’s Court Division.

OPINION
Mazur, J., August 7, 2007—Loretta Wolf (“decedent”)

died February 21, 2002. Decedent’s niece, LouElla Yavorka
(“respondent”), is the executrix of her estate and was named
her attorney-in-fact under a power of attorney granted by
Loretta Wolf on May 17, 1995. Petitioners Katherine Meyer
and Kathleen Johnson, two of the residuary beneficiaries
under the Last Will and Testament of Loretta Wolf, question
whether the power of attorney authorized LouElla Yavorka
to make gifts and to engage in other disputed transactions.

Petitioners also aver that the inter vivos gifts and trans-
actions LouElla Yavorka made under the power of attorney
principally benefited respondent or members of her family,
causing a reduction in the distribution to the estate’s resid-
uary beneficiaries. Petitioners request that the Court void
the gifts and transactions and surcharge the respondent for
the value lost to the estate. Other relief requested includes
removing LouElla Yavorka from her position as executrix;
eliminating her administrative fee and the fees of Attorney
John K. Foster III; surcharging her for losses which
occurred during her administration of the estate as well as
for all legal fees paid by the estate; and requesting that she
reimburse petitioners’ legal fees and costs.

LouElla Yavorka believes the inter vivos gifts and other
transactions were authorized under the May 17, 1995 power
of attorney, but she also has stated that decedent directed her
to make the transactions in dispute. In addition, petitioners
allege that LouElla Yavorka exerted undue influence upon
Loretta Wolf and, for that reason, the questioned gifts and
transactions should be rescinded and respondent surcharged.

Power of Attorney
The Durable Financial Power of Attorney of May 17,

1995, executed in favor of LouElla Yavorka (See Trial
Exhibit 7) contains a clause entitled “General Grant of
Broad Powers” which states as follows:

My Attorney is hereby given the fullest possi-
ble powers to act on my behalf when I am not avail-
able or cannot act on my own behalf: to transact
business, make, execute and acknowledge all

agreements, contracts, orders, deeds, writings,
assurances and instruments for any matter, with
the same powers and for all purposes with the same
validity as I could, if personally present.

Further, the final provision of the power of attorney,
“Duration of Power, Relief from Liability, Revocation,” con-
tains the following language as Subsection 2:

2. I hereby ratify and confirm all that each
Attorney acting hereunder shall do or cause to be
done under this General Power of Attorney. I
specifically direct that such Attorney shall not be
subject to any liability by reason of any of such
Attorney’s decisions, acts or failures to act, all of
which shall be conclusive and binding upon me, my
personal representatives, heirs and assigns.
Furthermore, except in the case of malfeasance of
office, I agree to indemnify such Attorney, and hold
such Attorney harmless from all claims that may be
made against such Attorney as a result of such
Attorney’s services hereunder and I hereby agree
to reimburse such attorney in the amount of any
damages, costs and expense that may be incurred
as a result of any such claim.

The power of attorney also contains a clause entitled
“Specific Powers Included in General Power.” The introduc-
tory language reads: “Without limiting the general powers
hereby already conferred, my Attorney shall have the follow-
ing specific powers….” Subsection 7 of that clause, at (a)(i)
grants LouElla Yavorka the authority to make limited gifts:

(a) To make limited gifts. My Attorney may make
gifts on my behalf to any donees and in such amounts
as my Attorney may decide subject to the following:

(i) The class of permissible donees shall consist
solely of my spouse, my children, my grandchil-
dren and my great grandchildren (including my
Attorney if my Attorney is a member of such class).

It is petitioners’ contention that this limitation precludes
LouElla Yavorka from making gifts under the “General
Grant of Broad Powers.”

The case law and the Powers of Attorney Act, 1992, Dec.
16, P.L. 1163, No. 152 in effect at the time decedent’s power
was executed do not require a specific provision to grant an
attorney-in-fact the authority to make gifts. See the discussion
of the history of the Powers of Attorney Act found in Estate of

Reifsneider, 531 Pa. 19, 23-27, 610 A.2d 958, 960 (1992).
The decedent in the instant case, Loretta Wolf, was elder-

ly, she had no children, her spouse had predeceased her and
her attorney was not a relative, thus leaving her with no one
in the “class of permissible donees” at the time of the execu-
tion of the power and with no expectation that there would
be any in the future. The court concludes that decedent’s
failure to note the inconsistencies and have them corrected
at signing is another indication that Loretta Wolf was at that
time in the beginning stages of weakened intellect.

Undue Influence
Although Loretta Wolf was never adjudicated incompe-

tent, she was in a period of intellectual decline for some time
prior to her death. (Tr. 20-31) She suffered from mild demen-
tia as early as 1996 and was thereafter documented as hav-
ing Alzheimer’s disease (Tr. 22-29), a conclusion also
reached by petitioners’ medical expert, testifying from his
review of decedent’s medical records. When evaluating the
mental condition of the decedent prior to her death, the fol-
lowing facts of record have been noted:
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1. In January 1997, Greater Pittsburgh Medical
Association records indicated the decedent had
memory loss for “quite some time.” An MRI taken
February 21, 1997, showed signs of Alzheimer’s
disease, and the drug Aricept, a drug specifically
made to treat Alzheimer’s symptoms, was pre-
scribed to her in 1997. (Tr. 23-26)

2. Loretta Wolf became a full time resident of
Vincentian Regency Home with an admission diag-
nosis of Alzheimer’s disease as of September 14,
1999. (Tr. 27-28)

3. While at Vincentian her intellectual capacity was
routinely evaluated by the staff. By October of
2000, comments on the staff notes indicate that her
ability to recollect had failed. (Tr. 54)

4. The September 8, 2000 memorandum from coun-
sel to LouElla Yavorka concerning the “Loretta Wolf
Charitable Foundation & Power of Attorney” notes
that Loretta Wolf “…currently suffers from senile
dementia and/or Alzheimer’s disease,” and that
“…her advisors do not believe it advisable to attempt
to ‘pass this off’ as being established at her direction
and above her signature.’’ (See Trial Exhibit 52.)

5. Records show that at some point before the end
of her stay at Vincentian Regency Home, Loretta
Wolf became “very dependent” on the staff and had
lost the ability to function independently. (Tr. 50)

6. By June 2001 the decedent was admitted to the
Alzheimer’s Unit of Rebecca Residence. (Tr. 27-28)

7. Petitioner’s medical expert, Dr. Chughtai, opined
that the survival of an Alzheimer’s patient is typi-
cally limited to two to five years after diagnosis.
(Tr. 29-31) In fact, Loretta Wolf was diagnosed in
1997 and died in 2002.

The court has no doubt that Loretta Wolf was incapable of
making independent decisions for a significant period of
time prior to her death and that she became highly suscepti-
ble to suggestion as her mental faculties weakened. (See, for
example, expert testimony at Tr. 29-32, and 59,60.) The pre-
cise time at which she lost her ability to direct or approve
gifts independently is uncertain. There is insufficient evi-
dence to conclude that she completely lost the intellectual
capability to function independently on the first date on
which she was diagnosed with Alzheimer’s disease.

After reviewing all the evidence, this court concludes that
the decedent lost her ability to make independent decisions
on or about March 31, 2000. By then there is no doubt that
her mental faculties were so weakened that she could not
effectively evaluate the wisdom of financial decisions and
was dependent upon the suggestion of others.

If a confidential relationship exists at the time of a chal-
lenged gift, with or without a power of attorney, the same
principle applies as in will contests in that the burden shifts
to the donee to show by clear and convincing evidence that
the gift was free of any taint of undue influence or deception.
LouElla Yavorka, whose status is both that of a donee and
attorney-in-fact has failed to do so.

When the donee establishes a prima facie case of a
gift, a rebuttable presumption arises that the gift is
valid and the burden is then on the contestant to
rebut the presumption by clear, precise and con-
vincing evidence. Fenstermaker Estate, [413 Pa.
645, 198 A.2d 857 (1964)] supra; Rogan Estate, [404
Pa. 205, 171 A.2d 177 (1961)] supra. However, it is

well settled that by showing a confidential relation-
ship between the donor and donee existed at the
time of the gift, the burden then shifts to the donee
to show that the gift was free of any taint of undue
influence or deception. Shaffer v. Shaffer, [344 Pa.
158, 23 A.2d 883 (1942)] supra; Union Trust Co. of

Pittsburgh v. Schreck, [335 Pa. 190, 6 A.2d 428
(1939)] supra; McCown v. Fraser, [327 Pa. 561, 192
A.2d 674 (1937)] supra. Estate of Clark, 467 Pa. 628,
634-635, 359 A.2d 777, 780 (1976).

Either incompetency or a power of attorney given to the
alleged donee can serve to demonstrate the confidential rela-
tionship. The language in the power of attorney giving broad
powers to make gifts and the ratification of those gifts is gov-
erned by the law applicable to will contests when a confiden-
tial relationship and undue influence exist. Hera v.

McCormick, 425 Pa.Super. 432, 440-443, 625 A.2d 682, 686-
688 (1993).

Howard Schreiber, LouElla Yavorka’s father and a broth-
er of the decedent, lived with Loretta Wolf prior to February
1995, and had been assisting with her finances. (Tr. 151) In
February of 1995, he asked LouElla Yavorka to stay with the
decedent while he vacationed in Florida. (Tr. 155)
Thereafter, LouElla Yavorka and her husband moved into
her aunt’s home. On February 17, 1995, Loretta Frances Wolf
granted a Durable Financial Power of Attorney jointly to
Howard Schreiber and LouElla Yavorka. At a later point, the
father and daughter disagreed on issues concerning the
decedent’s medical care and some prior disbursements of
the decedent’s funds to Mr. Schreiber, resulting in Mr.
Schreiber moving out of his sister’s residence. From that
point forward, the record indicates that LouElla Yavorka,
together with her husband, cared for the decedent and man-
aged her finances.

The May 17, 1995 power of attorney made LouElla
Yavorka decedent’s sole attorney-in-fact. That arrangement
continued until Loretta Wolf died in 2002. The power of
attorney was very broad, giving respondent extensive con-
trol over the affairs of Loretta Wolf. “If there be any clearer
indicia of a confidential relationship than the giving by one
person to another of a power of attorney over the former’s
entire life savings, this Court has yet to see such indicia.”
Foster v. Schmitt, 429 Pa. 102, 239 A.2d 471 (1968). The dece-
dent was exclusively dependent on LouElla Yavorka to con-
duct all of her affairs, as well as to provide her daily neces-
sities, transportation, medical attention, and to decide which
nursing home she entered and when. As early as 1997,
respondent was deciding who could communicate with
Loretta Wolf and when the communication could occur. (Tr.
240) In short, LouElla Yavorka managed all of the decedent’s
physical and financial needs during the time at issue in this
matter. (Tr. 23, 165, 200) Those uncontested facts are clear
and convincing evidence of a confidential relationship
between the decedent and LouElla Yavorka throughout the
time in which LouElla Yavorka made the questioned transac-
tions and gifts under the power of attorney.

As noted previously, LouElla Yavorka had a dual status in
her relationship with the decedent: the first as decedent’s
attorney-in-fact, in which capacity she made gratuitous
transfers on decedent’s behalf, and the second as donee, in
which capacity she and her family received the gratuitous
transfers which she made for decedent acting as decedent’s
attorney-in-fact. The court has concluded that the power of
attorney authorized the actions which she undertook to give
gifts on decedent’s behalf.

The next question examined is whether respondent can
show by clear and convincing evidence that these gifts were



november 9 ,  2007 page 299Supplement to The Lawyers Journal

“free of any taint of undue influence or deception,” and that
each gift was “the free, voluntary and intelligent act of the
person giving it.” Clark, supra, at 635; Hera v. McCormick,

supra; Estate of Dzierski, 449 Pa. 285, 289, 296 A.2d 716, 718
(1972); Estate of Keiper v. Moll, 308 Pa.Super. 82, 87, 454 A.2d
31,34 (1982); Teats v. Anderson, 358 Pa. 523, 58 A.2d 31 (1948).

Upon careful consideration of the evidence presented, the
court concludes that the decedent had sufficient mental
capacity to authorize LouElla Yavorka to make gifts on her
behalf. Therefore, the transactions undertaken on or before
March 31, 2000 were without “taint of undue influence or
deception.” Clark at 633-634. While the gifts to charities
prior to March 31, 2000 were made by LouElla Yavorka dur-
ing the confidential relationship, no surcharge is requested
or will be imposed based upon the pattern of giving estab-
lished by decedent and the fact that none of those gifts were
to LouElla Yavorka or her extended family. With regard to
the gifts made to LouElla Yavorka and her extended family
after March 31, 2000, the court holds that LouElla Yavorka
has not established that they were the free, voluntary and
clearly understood acts of the decedent and that the transac-
tions were free of undue influence.

Removal of the Executrix
and Disposition of Fees Requested

The petitioners’ position that LouElla Yavorka should be
removed as executrix of the decedent’s estate is accepted.
Among the issues are her business judgment, her adverse
interests, the failure to keep adequate records (Tr. 178, 382),
and failure to perform her duties as required by the Prudent
Investor Act, 20 Pa.C.S. §7207. As noted in many locations in
the trial transcript, as a fiduciary LouElla Yavorka has
established a less than desirable record in managing the
inter vivos affairs of the decedent. The estate administration
should not be compromised by similar problems. Difficulties
in the administration of this estate include LouElla
Yavorka’s failure to address the matters disputed in the
instant matter, failure to include a jointly owned automobile
as an estate asset and inconsistencies in records kept versus
filed tax returns. The poor administration of the estate is a
just basis for surcharges by way of forfeiture of all fees
claimed for the executrix’ services as well as for the losses
addressed herein. The attorney fees claimed in the accounts
will be denied, although itemized billing records for legal
work done and charges incurred for the estate, not including
the defense of the instant matter, may be submitted to the
new administrator as a claim to be considered.

The Loretta Frances Wolf Foundation Charitable Trust
created under the Power of Attorney after March 31, 2000
was not properly executed by LouElla Yavorka, and she did
not prove by clear and convincing evidence that she had the
authority to establish such a trust. The remaining assets in
the trust will be returned to the estate, and the trust will be
terminated.

Finally, petitioners are denied the requested award of
fees and costs. An order will be entered consistent with the
court’s findings and conclusions herein.

ORDER
And now, this 7th day of August, 2007, after due consider-

ation of the evidence presented by both sides in this sur-
charge action brought by petitioners Kathleen Johnson and
Katherine Meyer, residuary beneficiaries of the Estate of
Loretta Wolf, it is hereby ORDERED and DECREED that
the Register of Wills revoke the Letters Testamentary grant-
ed to LouElla Yavorka. The successor executor named in the
will, John K. Foster III, is not permitted to serve as executor.
Upon proper application and qualification, the Register of
Wills is authorized to issue Letters of Administration c.t.a., to

an applicant chosen by petitioners.

It is FURTHER ORDERED that:
LouElla Yavorka is removed as Trustee of the Loretta Wolf

Living Trust and the administrator c.t.a. is appointed in her
place, effective upon the date of his or her grant of letters.

Within 30 days of the appointment of the administrator
c.t.a., LouElla Yavorka shall present said administrator with
all documents and records connected to and prepared in the
administration of this estate and for any related matters
including the revocable trust.

Within 30 days of the appointment of the administrator
c.t.a., LouElla Yavorka shall file accountings of her adminis-
tration of this estate and trusts from inception through and
including the date of her removal, a true and correct copies
of which shall be served upon the administrator c.t.a.

Because of the decedent’s weakened intellect, the confi-
dential relationship that existed between LouElla Yavorka
and the decedent, and the fact that LouElla Yavorka and her
immediate family and in-laws received substantial assets
from decedent, LouElla Yavorka has the burden of proving
through clear and convincing evidence the absence of undue
influence. LouElla has failed to meet her burden of proof and
is, therefore, surcharged in the following amounts for trans-
actions occurring after March 31, 2000:

a. $1,043,234.00 as regards The Loretta Wolf
Foundation Charitable Trust;

b. $56,267.00 as regards the Executrix’s fees
claimed for estate administration;

c. $55,000.00 as regards the estate administration
fee paid to John Foster, III, Esquire;

d. $11,341.00 as regards fees paid to John Foster,
III, Esquire for creation of the Loretta Wolf
Charitable Trust;

e. $586,335.00 for gifts to LouElla, John, Randall,
and Kristen Yavorka and to LouElla Yavorka’s
extended family, including LouElla’s in-laws (See
Exhibits 37–1, 2, 3, 4, and 5);

f. $8,000.00 for gifts made to John Foster III,
Esquire (See Exhibit 37–11); and,

g. $64,727.00 for cash withdrawals from Loretta
Wolf ’s assets.

The surcharges against LouElla Yavorka will be reduced by
any amount she will be entitled to under decedent’s Last Will
and Testament and by any amounts returned to the estate
from any transaction related to the surcharges. The assets
remaining in The Loretta Frances Wolf Foundation Charitable
Trust shall be returned to the estate of Loretta Frances Wolf,
and the surcharge shall be reduced by that amount.

Although LouElla Yavorka will not be surcharged for the
following gifts made to beneficiaries under the Last Will and
Testament of Loretta Wolf, the final distribution made to
each beneficiary under said Will shall be reduced by these
total gift amounts received after March 31, 2000:

a. $62,500.00 for gifts to Kathleen and Clifford
Johnson (See Exhibit 37–6);

b. $42,000.00 for gifts to Charles and Glenda
Schreiber (See Exhibit 37–7);

c. $11,000.00 for gifts to Carol Fiala (See Exhibit
37–8); and,

d. $1,600.00 for gifts to Betty Rees (See Exhibit 37–10).

Mazur, J.
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Chatelain Corporation v.
Zoning Hearing Board of the

Municipality of Penn Hills, et al.
Zoning Variance—Financial Hardship Insufficient for Variance

1. The moving parties sought a variance from the Zoning
Board to establish a parking lot in an area previously zoned
for residential use. The tract is vacant, steeply sloped and
covered with trees. It is adjacent to commercial property
owned by the same individual who sought to place a parking
lot on the residential tract.

2. Expanding the use of a particular property to maximize
the profitability is not a sufficient hardship to justify the
granting of a variance, because such financial hardship is a
form of self-inflicted hardship relating to a landowner and
not, as required by the municipality’s planning code, the
property. The moving party requested that the property be
subdivided and therefore any hardship is self-inflicted.

3. Using the residential parcel for parking clearly
changes the entire character of the parcel abutting other res-
idential property.

(Jeffrey A. Ramaley)

Jonathan M. Kamin for Plaintiff.
John A. Bacharach and Ryan Lemke for Zoning Hearing
Board of Penn Hills.

No. S.A. 06-001195. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
James, J., July 3, 2007—This appeal deals with approxi-

mately 5 acres of land (“Property”) located at 103 Rodi Road
in Allegheny County, Pennsylvania, owned by Joseph and
Enrichetta D’Andrea (“D’Andrea”). Approximately 1.5 acres
are located in the Municipality of Penn Hills. The remaining
3.5 acres are located in Wilkins Township. A large commer-
cial building, as well as approximately 180 parking spaces,
sit on the Wilkins’ portion of the property. The Penn Hills’
portion is vacant, steeply sloped, covered with trees and
zoned R-1A, residential use.

This Property has been the subject of much litigation
over the past fifteen years. Requests to change the R-1A zon-
ing have been denied. Appellant Chatelain Corporation
(“Chatelain”) owns two parcels of land in Penn Hills, within
the immediate vicinity of the Property at issue.

Vocollect, Inc., a tenant in Mr. D’Andrea’s commercial
building, filed an Application with Penn Hills for a variance to
use the 1.5 acres in Penn Hills for a parking lot. On November
1, 2006, the Penn Hills Zoning Board granted the variance
subject to various conditions. Chatelain appealed at SA 06-
1195. Shortly thereafter, the Penn Hills Planning Commission
granted approval to a site plan for the parking lot. Chatelain
appealed that decision at SA 07-99. Chatelain also appealed
Penn Hills’ issuance of the grading permit at SA 07-133 and
also appealed the Penn Hills Zoning Board’s decision denying
them a hearing on the grading permit issuance at SA 07-336.
The four cases were consolidated at SA 06-1195.

Where the trial court takes no additional evidence, the
scope of its review is limited to determining whether the
Board committed an error of law, abused its discretion or
made findings not supported by substantial evidence. Mars

Area Residents v. Zoning Hearing Board, 529 A.2d 1198, 1199
(Pa.Cmwlth. 1987). Substantial evidence is such relevant
evidence as a reasonable mind might accept as adequate to
support a conclusion. Valley View Civic Association v. Zoning

Board of Adjustment, 501 Pa. 550, 462 A.2d 637, 640 (1983).
The Zoning Board incorrectly granted Mr. D’Andrea’s

request for a variance. According to the Municipalities

Planning Code (MPC) an Applicant must prove the following
criteria to be granted a variance:

1. That there are unique physical conditions peculiar to
the property and that the unnecessary hardship is due to
those conditions; and

2. That because of the physical conditions, there is no pos-
sibility that the property can be developed in strict conform-
ity with the zoning ordinance and that a variance is needed
to enable reasonable use of the property; and

3. That unnecessary hardship has not been created by the
applicant; and

4. That the variance is not detrimental to the public wel-
fare; and

5. That the variance is the minimum variance that will
afford relief and is the least modification of the regulation
at issue.
53. P. S. §10910.2

The Board concluded that Mr. D’Andrea satisfied the cri-
teria and granted him the variance. Specifically, they found
that because the Property is situated on a steep hillside, sur-
rounded by commercial development and difficult to access,
the development of the Property for residential purposes is
impossible. The evidence establishes that a multi-story office
building and a warehouse are currently on the Property, and
therefore, it is developed and being reasonably used. It was
Mr. D’Andrea himself, who requested that the Property be
subdivided, and therefore, any hardship is self-inflicted. Any
hardship claimed by Mr. D’Andrea is purely economic. In
Ken-Med Associates v. Kennedy Township, 900 A.2d 460, 466
(Pa.Cmwlth. 2006), the Commonwealth Court stated,

[t]his Court, time and time again, has held that
expanding the use of a particular property to max-
imize the profitability is not a sufficient hardship to
justify the granting of a variance, because such
financial hardship is a form of self-inflicted hard-
ship relating to a landowner and not, as required by
the MPC, the property.

Ken-Med, at 466.

The Zoning Board also found that granting a use variance
for a surface parking lot on the Property will not alter the
essential character of the neighborhood. The Property is
zoned residential and abuts other residential property. Using
the residential parcel for parking clearly changes the entire
character of the parcel situated in Penn Hills and the adja-
cent residential parcels owned by Mr. D’Andrea.

Mr. D’Andrea testified that there are enough parking
spaces for his current use. He anticipates that with future
growth and an additional 130 to 150 employees, he will need
more parking. This possibility is not enough to grant a vari-
ance under these circumstances.

Based upon the foregoing, the decision of the Zoning
Hearing Board of the Municipality of Penn Hills is reversed.
Further, the Planning Commission’s decision granting site
plan approval to Mr. D’Andrea is reversed. Finally, the
Zoning Officer’s issuance of the grading permit to Mr.
D’Andrea is reversed.

ORDER OF COURT
AND NOW, this 19th day of July, 2007, based upon the

foregoing Opinion, the decision of the Zoning Hearing Board
of the Municipality of Penn Hills is reversed. The Planning
Commission’s decision granting site plan approval to Mr.
D’Andrea is also reversed. Furthermore, the Zoning Officer’s
issuance of the grading permit to Mr. D’Andrea is reversed.

BY THE COURT:
/s/James, J.
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Commonwealth of Pennsylvania v.
William John Keenan

Reasonable Suspicion—Traffic Stop

A single wide turn on a narrow street is not sufficient to
form reasonable suspicion to stop and subsequently arrest.

(Patricia Lindauer)

Kevin F. McCarthy for the Commonwealth.
Michael J. DeRiso for Defendant.

No. CC 2006-07521. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Bigley, S.J., August 13, 2007—This case was before the

court for determination of the defendant’s motion to sup-
press the stop and arrest of the defendant, William Keenan,
while he was driving a vehicle which had been stopped by
the Pittsburgh Police. On June 6, 2007 a hearing was con-
ducted on the defendant’s motion and the court granted the
motion. The Commonwealth has appealed this determina-
tion. On July 10, 2007, a concise statement of matters com-
plained of, in accordance with Pa.R.A.P. Rule 1925(b) was
filed. The facts surrounding the encounter between the
police and the defendant are as follows. On May 13, 2006, the
defendant, at approximately 2:55 a.m., was operating a vehi-
cle on Sarah Street on the south side section of the city of
Pittsburgh. Officer John McMonagle and his partner Officer
Sullivan of the Pittsburgh Police Department, while on
patrol, stopped the vehicle after they observed his black
Chevy Cavalier make a wide turn from 27th Street toward
their vehicle. Officer McMonagle testified that the street
upon which the defendant turned was very narrow with cars
parked on both sides. Additionally, the street contained no
marked center lines. The officer testified that the street was
so narrow that normally cars passing one another had to pro-
ceed very slowly in order to avoid striking side view mirrors
with one another. He also testified that the defendant pro-
ceeded by their vehicle cautiously and without incident. The
officer’s testimony contained no inferences which he drew in
light of the facts and his experience regarding suspicion of a
violation of the Motor Vehicle Code. He also testified that
generally it is not uncommon for drivers to make wide turns,
and the turn in question was the sole basis for the stop of the
defendant. Subsequent to the stop the defendant was arrest-
ed and charged with DUI.

In this case the credible portions of the testimony of the
police officer did not form a reasonable suspicion basis
linked to observations to stop and subsequently arrest the
defendant. Commonwealth v. Emeigh, 905 A.2d 995.
(Pa.Super. 2006). The credible facts concluded by the court
surrounding the stop of the defendant amount to mere
assumptions on the part of the officer, which do not give rise
to justification for the stop in this case. Commonwealth v.

Anderson, 753 A.2d 1289 (Pa.Super. 2000).
In a hearing on a motion to suppress the court acts as the

fact-finder to determine the credibility of witnesses present-
ed and the weight of their testimony. Commonwealth v.

Scavello, 703 A.2d 36 (Pa.Super. l997), appeal granted,
affirmed, 557 Pa. 429, 734 A.2d 386. In this case the court act-
ing as the fact-finder found the credible evidence and reason-
able inferences to be drawn from the single wide turn obser-
vation to be insufficient to stop and subsequently arrest the
defendant. Accordingly, the motion to suppress was granted.

BY THE COURT:
/s/Bigley, J.

Date: August 13, 2007

Commonwealth of Pennsylvania v.
Frank Henry Williams

Sentencing Guidelines—Age of Prior Conviction

Any consideration given to the age of a prior conviction can
be given by the Court when it actually determines sentence.

(Patricia Lindauer)

Stephie-Anna Kapourales for the Commonwealth.
Victoria H. Vidt for Defendant.

Nos. CC 2005-08984. In the Court of Common Pleas of
Allegheny County, Pennsylvania.

OPINION
Manning, J., August 30, 2007—The defendant, Frank

Henry Williams, was charged by criminal information with
one count of Criminal Attempt-Homicide,1 one count of
Burglary,2 two counts of Aggravated Assault,3 one count of
Simple Assault,4 and one count of Recklessly Endangering
Another Person.5 The information accused the defendant of
entering the residence shared by John Boyce and Rebecca
Maxwell and stabbing Boyce as he slept. As a result of the
assault, Boyce nearly died. He underwent abdominal sur-
gery and was hospitalized for five days and unable to work
for two months. The defendant was Rebecca Maxwell’s for-
mer boyfriend.

On September 11, 2006 the defendant entered pleas of
guilty to the charge of Aggravated Assault filed under sub-
section 2702(a)(1), the Burglary charge and the Reckless
Endangering charge. The plea was entered pursuant to an
agreement whereby the Commonwealth withdrew the
charges of Criminal Attempt-Homicide, Simple Assault
and Aggravated Assault. There was no agreement as to
sentence.

At the sentencing hearing, the Commonwealth presented
testimony from John Boyce. He told this Court that he was
attacked while he was sleeping. As he was being transport-
ed to the hospital he passed out. Before he lost conscious-
ness, he believed that he was dying. The surgery left him
with staples from his groin to the middle of his chest.
Stitches were also needed to close a wound on his cheek and
to hold two teeth in place. He was in the hospital for five
days and was unable to work for two months. As of date of
the sentencing, held more than eighteen months after the
assault, he was still unable to sleep through the night and
continued to worry about the safety of his family. (N.T.
12/4/2006; pp. 5-6). He also related an incident that
occurred two weeks later when the defendant, in violation of
a Protection From Abuse Act Petition entered as a result of
the incident that gave rise to these charges, was found sit-
ting under the victims’ back porch, waiting for Ms. Maxwell
to arrive home.6

The Court also heard from Rebecca Maxwell through a
letter read into the record by the assistant district attorney.
Ms. Maxwell eloquently described how, despite the fact
that she suffered no physical harm in the attack; it had a
profound effect on her emotional and psychological well
being. She said that she continued to have panic attacks;
could not sleep and was easily startled. She felt that for a
long period of time she was unable to function as a mother
to her children or a grandmother to her grandchildren.
(N.T. 12/4/2006; pp. 8-10). The Court also considered the
pre-sentence investigation report and the comments from
counsel for the defendant and from the defendant in impos-
ing sentence.

The sentence imposed was not less than 60 or more than
120 months imprisonment on the charge of Aggravated
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Assault and a consecutive sentence of not less than 48 or
more than 120 months imprisonment on the Burglary
charge. The Court also imposed a consecutive period of ten
years probation on the Burglary charge. No further penalty
was imposed on the Recklessly Endangering charge.

The defendant filed a timely Notice of Appeal and in a
Concise Statement of Matters complained of on Appeal,
advised the Court that he would challenge the reasonable-
ness of the sentence in that appeal. In his Concise Statement,
the defendant described the basis for his challenge to the
sentence as follows:

The sentence imposed, 9 to 20 years of incar-
ceration, followed by 10 years of probation is
manifestly excessive and unreasonable under the
circumstances of this case. Mr. Williams’ prior
conviction was approximately 25 years old, and he
served all of his prison time, as well as the proba-
tion that followed, without incident. Mr. Williams
had been functioning as a valued member of the
community without incident for more than 20
years before this incident. Because of this, Mr.
Williams asserts that the prior record score used
to calculate the sentencing guidelines in his case
is not an accurate reflection of the true nature of
his prior criminal history. Mr. Williams was 56
years old at the time of his sentencing, and will
not become eligible for parole in this case until he
is 65. Under the facts of this case, where the
defendant clearly committed a crime of passion
and he believed that his girlfriend was asking him
to come home to him [sic;] only to find her in bed
with another man, Mr. Williams notes that this sit-
uation is not likely to reoccur at any time.
Imposing such a lengthy sentence does not effec-
tuate justice in this case; rather, the Court should
have considered reasonable alternatives; perhaps
concurrent sentences. Prior to imposing sentence,
the Court must give due consideration, as mandat-
ed by 42 Pa. C.S. §9721(b), to the needs of the pub-
lic, the gravity of the offense and the rehabilita-
tive needs of the defendant. Accordingly, Mr.
Williams is entitled to have his judgment of sen-
tence vacated and a new sentence imposed that
takes into consideration (1) the inappropriateness
of the prior record score; (2) the defendant’s low
risk of recidivism; (3) the age of the defendant,
especially when parole becomes a potential fac-
tor; and any other mitigating factors.

A trial court is afforded broad discretion in sentencing
criminal defendants because the trial court is in the best
position to determine the proper penalty for a particular
offense based upon an evaluation in individual circum-
stances before it. Commonwealth v. Ward, 568 A.2d 1242,
1243 (Pa. 1990). The Pennsylvania Sentencing Code, 42 Pa.
C.S. §9701 et seq. sets forth the general principles that
should be considered by a court imposing sentence. The
Court should impose a sentence of confinement that is con-
sistent with the protection of the public, the gravity of the
offense as relates to the impact of the life of the victim and
the community and also the rehabilitative needs of the
defendant. 42 Pa.C.S.A. §9721(b). The Court must also con-
sider the sentencing guidelines, although a Court is not
required to impose the sentence provided for in the guide-
lines. The Court considered all of the factors from the
Sentence Code and consulted the sentencing guidelines.
Accordingly, the sentence was neither excessive nor
unreasonable.

Turning first to the application of the guidelines and, in
particular, the calculation of the prior record score, the
Court would note that it has no authority to ignore the
guidelines or to alter the manner in which the guidelines
are determined. The defendant’s suggestion that the prior
record score used was somehow inappropriate is nonsen-
sical. The only way that the prior record score used in this
case could be inappropriate would be if the defendant did
not have the prior conviction reported. Here, it was not
disputed that the defendant had been convicted previous-
ly of Rape. When that rape conviction occurred is not rel-
evant to the calculation of the prior record score. Any con-
sideration to be given to the age of the prior conviction,
because the guidelines are not mandatory, can be given by
the Court when it actually determines what sentence to
impose.

In this matter, the standard guideline range of sentences,
based upon the prior record score of 4, was 60 to 78 for the
charge of Aggravated Assault and 36 to 48 months for the
Burglary charge. Both offenses also have mitigated ranges of
up to twelve months below the bottom of the standard range
and aggravated ranges of up to twelve months above the top
of the aggravated range. Accordingly, the sentences imposed
were in the standard range of the sentencing guidelines. The
Aggravated Assault sentence was at the bottom of the stan-
dard range while the sentence for the Burglary was at top of
the standard range. The Court did not believe that the record
at sentencing warranted a deviation from the standard
range. In applying the factors set forth at section 9721(b) to
this case, a standard range sentence for both offense were
appropriate. The nature of the defendant’s crime did not
suggest that he is a danger to society as a whole. His age and
history do not indicate to this Court a great risk that he will
re-offend so he is likely to be rehabilitated. While these
weighed towards a mitigated sentence, the gravity of the
offense as it related to the impact on the lives of the victims
weighed towards an aggravated sentence. The victim was
attacked in his own home in his own bed while he was asleep.
The attack was wholly unprovoked. He believed that he was
going to die from his wounds and nearly died from the
wounds and was disabled for nearly two months. He will
bear the physical and psychological scars of this attack for
the rest of his life. The attack also had a profound impact on
the peace of mind of the victim and his family. They no
longer feel safe in their home. The factual basis for the plea
set forth facts that would have been sufficient to establish
the defendant’s guilt of Criminal Attempt-Homicide. In
effect, the agreement by the Commonwealth to withdraw
that charge had already mitigated the punishment that the
defendant would receive for his offenses. The Court consid-
ered the mitigating factors identified by the defendant, and,
weighing them against the aggravated nature of the offense
and the severe impact it had on the lives of the victims,
determined that a standard range sentence was appropriate.

Finally, although the defendant does not explicitly state it,
he seems to suggest that the Court abused its discretion in
imposing consecutive sentences. The defendants’ two crimes
protected different societal interests. Burglary protects the
home while the charge of Aggravated Assault protects the
person. As these were separate acts each affecting a differ-
ent interest, separate sentences were appropriate. The deci-
sion of a court to impose separate, consecutive sentences is
not within the discretion of the sentencing Court.
Commonwealth v. Mouzon, 828 A.2d 1126 (Pa.Super. 2003).
This Court did not abuse that discretion in imposing consec-
utive sentences.

For this reason, the judgment of sentence should be
affirmed.
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BY THE COURT:
/s/Manning, J.

1 18 Pa.C.S. §901(a).

2 18 Pa.C.S. §3502.

3 18 Pa.C.S. §§2702(a)(1) and 2702(a)(4).

4 18 Pa.C.S. §2701(a).

5 18 Pa.C.S. §2705.

6 The Court would note that the docket in the PFA case at FD
05-00645 shows that on July 13, 2005 the defendant entered
a plea of guilty to a charge of Indirect Criminal Contempt for
that violation of the PFA and was sentenced by the
Honorable Donna Jo McDaniel to six months imprisonment.

Commonwealth of Pennsylvania v.
Bertha Mae Kelley

Motion for New Trial—Hearsay Not Basis for Newly

Discovered Evidence

Defendant sought new trial based on newly discovered
evidence that witness at trial who invoked Fifth Amendment
right not to testify told private detective after conclusion of
trial that she, the witness, had actually stabbed victim.
Statement to private detective even if known at trial would
not have been admissible as witness invoked Fifth
Amendment right.

(William F. Barker)

Laura Derry for the Commonwealth.
Michael DeRiso for Defendant.

No. CC 200415278. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Criminal Division.

OPINION
Manning, J., August 8, 2007—The defendant, Bertha Mae

Kelley, was charged with two counts of Aggravated Assault
at CC No. 200415278. Following trial, the defendant was
found guilty at both counts. Subsequent to sentencing, she
filed a Motion for New Trial. In that Motion, she sought relief
on the basis of after-discovered evidence. The after-discov-
ered evidence was an affidavit prepared by a private inves-
tigator hired by the Pittsburgh Housing Authority Police to
investigate the conduct of the police officers involved in this
matter. In that affidavit, the investigator, Robert E. Meinert,
reported that he had obtained a statement from an individual
by the name of Jericka Jenkins. In that statement, Jenkins
said that she was the person responsible for stabbing the two
victims in question and not this defendant. The Court denied
that Motion and the defendant appealed.

A new trial on the basis of after-discovered evidence will
be awarded only if the evidence in question: (1) has been dis-
covered after the trial and could not have been obtained at or
prior to the conclusion of the trial by the exercise of reason-
able diligence; (2) is not merely corroborative or cumulative;
(3) will not be used solely for impeaching the credibility of a
witness; and (4) is of such nature and character that a differ-
ent verdict will likely result if a new trial is granted.
Commonwealth v. Valderrama, 388 A.2d 1042 (Pa. 1978).
Like an ineffective assistance of counsel claim, an after-dis-
covered evidence claim must be viewed in the context of the
whole trial and relief may only be granted if the outcome of
the proceeding would have been changed by the after-dis-
covered evidence. The trial court is in the best position to
review claims of after-discovered evidence in the first

instance as that is the court that observed the trial first hand
and will be able to assess the after-discovered evidence and
its effect on the verdict and whether it would have changed
in the proper context. Commonwealth v. Kohan, 825 A.2d
702, 708 (Pa.Super. 2003).

The after-discovered evidence that entitles her to a new
trial is, according to the defendant, the statement by Jericka
Jenkins that she stabbed the victims. This does not constitute
after-discovered evidence. Jericka Jenkins testified at the
trial. When asked about her own involvement in the alterca-
tion, she asserted her Fifth Amendment right against self
incrimination. There is nothing in the defendant’s Motion
that suggests that the witness is now willing to testify.
Accordingly, there is no “new” evidence that needed to be
considered at an evidentiary hearing. Holding such a hear-
ing just to have her once again assert her right to remain
silent would have served no purpose.

In reality, the only evidence that could be considered
newly discovered is the possible testimony of Mr. Meinert
relating what Ms. Jenkins said to him. This would meet the
first prong of the test set forth above in that it would be evi-
dence that was arguably not available to the defendant at the
time of trial. It does not, however, meet the remaining prongs
of that test. First of all, it is merely corroborative and cumu-
lative. The defense presented several witnesses who disput-
ed the Commonwealth’s claim that the defendant stabbed
one of the victims. More importantly, Jericka Jenkins testi-
fied that the defendant did not possess a razor and did not
stab anyone. All that Mr. Meinert’s testimony would have
done, had it been available admitted at trial, was corroborate
the other evidence presented by the defendant suggesting
that she did not stab the victims; that someone else did.
Accordingly, it would have been primarily corroborative.

Because Jericka Jenkins was not required to state
whether she had actually stabbed the victims after she assert-
ed her right to remain silent, Mr. Meinert could not have been
called to impeach any testimony from Jenkins. Since Jenkins
did not deny stabbing the victims, her statement to Meinert
that she did would not have constituted impeachment as it
was not different from anything that she said at trial.

This claim must also fail because whether Jericka
Jenkins testified herself that she stabbed the victims or the
statement to Mr. Meinert that she did was introduced, the
outcome of the trial would not have been different. In mak-
ing this determination the Court is not simply assessing the
likely effect of such testimony on the jury. This was a non-
jury trial and this Court was the fact-finder. If the statement
to Mr. Meinert had been presented as evidence art trial, this
Court would have reached the very same verdict. An out-of-
court statement by a witness friendly to the defendants
would have carried little or no weight against the sworn in-
court testimony of the victims and other witnesses in this
matter who claimed that the defendant was responsible for
the harm inflicted on the victims. This Court observed Ms.
Jenkin’s testify from the witness stand. It considered her tes-
timony that was largely favorable to the defendant in this
matter. The Court found that testimony to be unworthy of
belief. If her in court, sworn testimony was found by this
Court not to be credible, what she told a private investigator
outside of court, while not under oath, would clearly have
carried no weight in this matter had it been admitted.

For the reasons set forth above, this Court properly
denied the defendant’s oral Motion for Extraordinary Relief
and the written Motion for New Trial. Moreover, an eviden-
tiary hearing to consider those claims was completely
unnecessary. The judgment of sentence should be affirmed.

BY THE COURT:
/s/Manning, J.
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J U R Y  V E R D I C T S
Charles E. Weston, Executor of the

Estate of Janet L. Weston v.
Joel M. Kichler, M.D.; Valley Medical Associates, P.C.;

Daniel R. Casper, M.D.; Surinder S. Bajwa, M.D.;
St. Francis New Ken Primary Care Associates, Inc.;

St. Francis Citizens Primary Care Associates;
United Physicians, Inc.

Court: Common Pleas
Case Number: GD 02-023155
Jury Verdict: For Defendants
Date of Verdict: 1/31/07
Judge: Della Vecchia
Pltf ’s Atty: James R. Moyles; Richard J. Schubert
Def’s Atty: Daniel P. Carroll; Gayle L. Godfrey;

James A. Wood
Type of Case: Medical Malpractice
Experts: Plaintiff(s): Michael D. Cantor, M.D.;

David S. Zimmon, M.D. (N.Y., N.Y.);
Atul Gupta, M.D.
Defendant(s): Thomas R. Graham, M.D.;
Fred Berkowitz, M.D.; Sanjay Jagannath,
M.D. (Baltimore, MD); Adam Slivka, M.D.

Remarks: Plaintiff ’s Decedent had a history of gastritis and
esophagitis when she presented to the Allegheny Valley
Hospital Emergency Department with complaints including
right lower abdominal pain, severe back pain and nausea of
four days’ duration. Diagnostic tests did not reveal bile duct
obstruction but Defendants performed a sphincterotomy
nonetheless. During the procedure the bile duct was perfo-
rated and the duodenum was torn but these problems were
not detected for several weeks. The perforation and tear
caused among other things retroperitoneal contamination,
sepsis and intra-abdominal abscesses. Plaintiff alleged the
sphincterotomy was not appropriate under the circum-
stances and that Defendants following the procedure failed
to properly diagnose and treat the perforation and its after
effects which ultimately caused the death of Plaintiff ’s
Decedent. Defendants contended that duodenum perforation
is a known risk of the procedure, that a stone was found dur-
ing the procedure and that the unfortunate outcome was not
due to any negligence of Defendants. The jury found
Defendants’ conduct did not fall below the standard of care.

Vickie Folmer v. Kelly S. Maraccini

Court: Common Pleas
Case Number: GD 05-007271
Jury Verdict: For Defendant
Date of Verdict: 5/9/07
Judge: O’Reilly
Pltf ’s Atty: Anthony C. Mengine
Def’s Atty: Marianne C. Mnich
Type of Case: Motor Vehicle
Remarks: Defendant was traveling eastbound on Park
Manor Boulevard in the Robinson Towne Center Area in
Pittsburgh, Pennsylvania in the left hand lane when she
allegedly struck Plaintiff who was crossing the street after
exiting a Port Authority Bus. Defendant contended that
Plaintiff approached her car and struck Defendant’s car
without warning or provocation. The jury found that while
Defendant was negligent, Plaintiff ’s contributory negligence
outweighed that of Defendant.

Bernard Clemens and Mary Clemens, his wife v.
Richard Bentz

Court: Common Pleas
Case Number: GD 04-002295
Jury Verdict: For Defendant
Date of Verdict: 3/21/07
Judge: Eaton
Pltf ’s Atty: Walter J. Nalducci
Def’s Atty: Gregg A. Guthrie
Type of Case: Motor Vehicle
Experts: Plaintiff(s): Gregory Little, M.D.; Cheryl

Hawthorne, Ph.D.; Lawrence Haddad, Ph.D.
Defendant(s): Howard J. Senter, M.D.

Remarks: Plaintiff and Defendant were in a motor vehicle
collision. Defendant was pulling out of his driveway and
Plaintiff was rounding a blind curve and struck Defendant’s
vehicle. Plaintiff alleged injuries to his neck, back, multiple
contusions and bruises and severe depression which led to
alcohol and substance abuse resulting in numerous hospital-
izations. Plaintiff claimed that he was disabled as a result of
the accident of 2/11/02. Defendant presented evidence that
Plaintiff underwent treatment for the same physical symp-
toms for many years before and also had a long history of
prior psychological treatment as well as alcohol and sub-
stance abuse. Defendant admitted negligence and proceeded
to trial on the issue of damages. The jury returned a verdict
that Defendant’s admitted negligence was not a factual
cause of harm to Plaintiff.

Daniel J. Selepec, individually and as Adminstrator
of the Estate of Sandra L. Selepec, deceased v.

Ethicon Endo-Surgery, Inc., a subsidiary company
of Johnson and Johnson, Inc.

Court: Common Pleas
Case Number: GD 04-017685
Jury Verdict: For Plaintiff in the amount of $5,000,000.00
Date of Verdict: 5/24/07
Judge: Horgos
Pltf ’s Atty: Alan H. Perer, Brian W. Del Vecchio
Def’s Atty: John J. Richardson
Type of Case: Product Liability
Experts: Plaintiff(s): Frederick W. Hetzel, Ph.D.

(Princeton Junction, NJ); I. Michael
Leitman, M.D. (NY, NY); Bennet Omalu,
M.D., M.P.H.; Jay Jarrell
Defendant(s): Neil Kulkarni (Cincinnati,
OH); Robert F. Quinlan, M.D.;
Darryl Carter, M.D. (Timonium, MD)

Remarks: Plaintiff ’s decedent died after undergoing gastric
bypass surgery. Plaintiff alleged the endoscopic linear surgi-
cal staples used in the procedure permitted decedent’s stom-
ach tissue to pull apart, leading to sepsis and ultimately the
death of Plaintiff ’s decedent. Plaintiff alleged Defendant
manufactured the product, the product had several known
defects prior to decedent’s surgery, and that despite its
knowledge of the defects Defendant failed to warn of the
defects and failed to remedy them. Defendant contended
that larger staples should have been used in the procedure
and that it was the failure to use the appropriate size of sta-
ple that caused the incision to open. The jury awarded
$4,000,000.00 under the Wrongful Death Act and
$1,000,000.00 under the Survival Act.
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Nubia Habay and Jeffrey Habay, her husband v.
Gina M. Rooker, M.D., Triangle Urological Group, P.C.,

UPMC Passavant and UPMC

Court: Common Pleas
Case Number: GD 05- 022795
Jury Verdict: For Defendants
Date of Verdict: 9/26/06
Judge: Allen
Pltf ’s Atty: George M. Kontos, Carlyle J. Engle
Def’s Atty: Lynn E. Bell, Lauren Ames 
Type of Case: Medical Malpractice
Experts: Plaintiff(s): Donal Kirwan, SPHR; Michael

B. Chancellor, M.D.; David Paulson, M.D.
(Palm Beach Garden, FL); Sandip
Vasavada, M.D. (Cleveland, OH)
Defendant(s): Terrence Malloy, M.D.
(Philadelphia, PA); John E. Scarbrough,
Ph.D. (Ridgefield, CT)

Remarks: Plaintiffs, wife and husband, sued Defendant
Rooker for surgically removing a mass in wife’s anterior
vagina, without first performing any imaging or functional
voiding studies. Following the surgery, Plaintiff-wife suf-
fered fever, pain and leaking of urine. Further treatment fol-
lowing the surgery allegedly revealed that Defendant-doctor
had removed four of five centimeters of Plaintiff ’s urethra.
Plaintiffs also charged Defendant Rooker with failing to
obtain informed consent as a result of inadequately diagnos-
ing Plaintiff-wife’s condition prior to surgery. Plaintiffs
alleged Defendant Triangle Urological Group, P.C. was vic-
ariously liable for the acts of Rooker. Defendant Rooker
responded that Plaintiff-wife’s complaints were the result of
incomplete healing, caused by her demand for removal of a
catheter prematurely, her refusal to have the catheter rein-
stalled after her complications arose of a Foley catheter and
her rejection of follow-up care offered by Defendant. The
jury found Defendant Rooker did not fail to obtain informed
consent nor did she provide sub-standard treatment to
Plaintiff-wife. UPMC Passavant and UPMC were dismissed
from the case prior to trial by stipulation of the parties.

Thomas Hagan and Priscilla Hagan v.
Daniel B. Erlanger, D.O. and Fatigati-Nalin & Associates

Court: Common Pleas
Case Number: GD 04-028785
Jury Verdict: For Defendant
Date of Verdict: 5/7/07
Judge: Friedman
Pltf ’s Atty: James A. Dattilo
Def’s Atty: Alan S. Baum
Type of Case: Medical Malpractice
Experts: Plaintiff(s): Mario G. Ramsay, D.O.

(Orlando, FL); James M. Vogel, M.D.
(NY, NY); Stergios J. Moschos, M.D.;
James L. Kenkel, Ph.D.
Defendant(s): Stanley C. May, M.D.

Remarks: Plaintiff husband reported a growth on his back to
Defendant Erlanger during a routine office visit. Defendant
Erlanger did not perform any testing, nor did he refer
Plaintiff for consultation with a specialist. When Plaintiff
returned a year later, Defendant referred him to a plastic
surgeon to remove the lesion. The surgeon diagnosed malig-
nant melanoma and operated, but the cancer had metasta-
sized. Plaintiffs filed this lawsuit alleging Defendants’ con-
duct caused the delay in diagnosis and treatment of the
cancer, resulting in the metastasis and poor prognosis for
recovery. The jury found for the Defendants.

Susan Bayani v. QVC, Inc. and Connors Footwear

Court: Common Pleas
Case Number: GD 04-017305
Jury Verdict: For Defendants
Date of Verdict: 3/30/07
Judge: Colville, Jr.
Pltf ’s Atty: Joseph J. Bosick
Def’s Atty: Henry M. Sneath; Shannon M. Clougherty
Type of Case: Product Liability
Experts: Plaintiff(s): Roger Haut, Ph.D. (East

Lansing, MI); Robert Durning, M.D.
Defendant(s): Barry Bates, Ph.D.
(Las Vegas, NV)

Remarks: While wearing clogs manufactured by Connors
Footwear and sold by QVC, Plaintiff tripped and fell, suffer-
ing a trimalleolar ankle fracture requiring open reduction,
internal fixation surgery. Plaintiff filed this lawsuit alleging
the clogs did not provide uniform support as temperature
and humidity rose, thereby causing an unstable condition in
the shoe. She further alleged Defendant QVC failed to pro-
vide any warning of the hazard. Defendants denied that the
product was defective and blamed the fall on Plaintiff ’s fail-
ure to pay attention. Plaintiff ’s alleged damages included
more than $50,000 in past medical bills, pain and suffering,
and permanent pain and limitations requiring the use of an
ankle brace. The jury found for Defendants.

Michael A. Evanovich v. Sandino Molinari and Beemer’s, Inc.

Court: Common Pleas
Case Number: GD 05-018872
Jury Verdict: For Plaintiff in the amount of $200,000.00

against both Defendants plus $100,000.00
in punitives against Defendant Molinari
(Percentage of liability with multiple
Defendants): 60% Defendant Molinari;
40% Defendant Beemer’s, Inc.

Date of Verdict: 9/15/03
Judge: Friedman
Pltf ’s Atty: Peter J. Payne; Anthony S. Posa
Def’s Atty: Amy Kirkham; Daniel Rivetti
Type of Case: Premises Liability
Experts: Plaintiff(s): James Campagna, M.D.
Remarks: Plaintiff was assaulted outside of Defendant’s bar
and restaurant by Defendant Molinari and suffered facial
injuries and scars. Plaintiff alleged Defendant Beemers was
negligent for not having a bouncer or doorman present at the
time of the assault. The Court directed a verdict against
Defendant Molinari. The jury found Defendant to be 60% liable,
and Defendant Beemers 40% liable. The Court dismissed
Plaintiff’s punitive damages claim against Beemers but not as
to Molinari. Defendant’s last offer to settle was $5,000.00.

William Varner, Jr. v. Ivan E. Grenier

Court: Common Pleas
Case Number: GD 02-015673
Jury Verdict: For Plaintiff in the amount of $11,500.00
Date of Verdict: 4/30/07
Judge: Lazzara
Pltf ’s Atty: G. Christopher Apessos
Def’s Atty: Patrick M. Connelly
Type of Case: Motor Vehicle
Experts: Plaintiff(s): J. William Bookwalter, III, M.D.
Remarks: In a chain reaction collision, Defendant rear-
ended a vehicle which then struck the rear of Plaintiff ’s
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vehicle while Plaintiff was stopped at a red light. Defendant
stipulated to negligence and the case originally tried to a
defense verdict in November 2004. Plaintiff ’s request for a
new trial was granted on the grounds that Dr. Bookwalter
opined the collision caused an aggravation of a pre-existing
cervical disc disease and also caused post-concussive syn-
drome while Defendant offered no medical evidence to chal-
lenge causation. Defendant only argued the minor impact of
the vehicle could not have caused Plaintiff ’s injuries. The
Superior Court affirmed Plaintiff ’s request for a new trial
and established the law of the case on causation as well as
negligence. On re-trial, the jury found Defendant was negli-
gent and the negligence caused Plaintiff ’s harm.

Jeffery M. Cheatham v. Dana Kratsa

Court: Common Pleas
Case Number: GD 06-005788
Jury Verdict: Defendant negligent but recovery by

Plaintiff barred due to Plaintiff ’s compara-
tive negligence.

Date of Verdict: 5/3/07
Judge: Colville
Pltf ’s Atty: Patrick K. Cavanaugh, Richard A. Swanson
Def’s Atty: Paul T. Grater
Type of Case: Motor Vehicle
Experts: Plaintiff(s): James Harris (accident recon-

struction) (Port St. Lucie, FL); Gabriel G.
Alexander, P.E., David L. Strayer, Ph.D.
(Salt Lake City, Utah) Yram J. Groff, M.D.,
James L. Kenkel, Ph.D.
Defendant(s): Richard A. Bragg, P.E.,
Ph.D. (accident reconstruction)

Remarks: Plaintiff allegedly had a green turning arrow as he
was making a left hand turn across opposing traffic that was
stopped at a red light. During the execution of his turn, the
opposing traffic’s light allegedly turned green. Defendant
proceeded through the intersection and crashed into the pas-
senger side of Plaintiff ’s vehicle. The collision caused the
death of Plaintiff ’s wife, his front seat passenger, and
Plaintiff himself sustained multiple injuries including pneu-
mothorax and fractured ribs, fractured clavicle, loss of teeth
and scarring. The jury found both Plaintiff and Defendant
were negligent. However Plaintiff ’s negligence was
adjudged to be 75%, thus barring recovery.

David Langa v. United States Steel Corporation
t/d/b/a United States Steel Clairton Works

Court: Common Pleas
Case Number: GD 06-017222
Jury Verdict: For Defendant
Date of Verdict: 5/9/07
Judge: Horgos
Pltf ’s Atty: Samuel J. Cordes, John E. Black, III
Def’s Atty: Rodney M. Torbic
Type of Case: Wrongful Discharge
Experts: Plaintiff(s): Dale J. Block, M.D.
Remarks: Plaintiff was injured in a work accident. Shortly
thereafter Defendant terminated him. Plaintiff filed this
wrongful discharge action alleging Defendant discharged
him because he attempted to make a claim for workers’ com-
pensation benefits. Defendant contended it discharged
Plaintiff because he misrepresented the extent of his
injuries after he had actually recovered from the work acci-

dent. Plaintiff ’s medical expert opined that the symptoms
reported by Plaintiff were consistent with the injuries he
sustained and that the five week recuperation period was not
unreasonable in duration. The jury found Defendant did not
wrongfully discharge Plaintiff.

Gwendolyn Kinsel v. Carrier Management Corp;
Mathew Bus Company and David Coligan

Court: Common Pleas
Case Number: GD 04-008113
Jury Verdict: For Plaintiff in the amount of $70,000.00
Date of Verdict: 5/11/07
Judge: Lazzara
Pltf ’s Atty: Marvin Abrams
Def’s Atty: Lori D. Mendicino
Type of Case: Motor Vehicle Accident
Experts: Plaintiff(s): Richard Bragg, PhD., P.E.

Defendant(s): David S. Zorub, M.D.
Remarks: A school bus owned and operated by Defendants
Carrier Management Corp. and Mathew Bus Company and
driven by Defendant Coligan collided with Plaintiff ’s vehi-
cle. Plaintiff was traveling east in the left lane of Baum
Boulevard while Defendant bus was traveling in the same
direction in the curb lane. Plaintiff ’s vehicle was struck
when Defendant Coligan executed a wide right turn and
entered Plaintiff ’s lane. Plaintiff alleged the collision caused
various injuries including a lumbar spine sprain. Defendant
driver denied negligence and contended Plaintiff had a long
history of low back problems. The jury found Defendants
jointly and severally liable for Plaintiff ’s low back injury and
awarded Plaintiff $70,000.00.

Peter Mohan v.
The Book Rack; Donna Nardozi;

and Grassman Group, Inc.

Court: Common Pleas
Case Number: GD 04-023682
Jury Verdict: For Defendants
Date of Verdict: 5/17/07
Judge: Hertzberg
Pltf ’s Atty: Peter D. Friday
Def’s Atty: Robert A. Weinheimer (The Book Rack

and Donna Nardozi); Robert A. Loch
(Grassman Group, Inc.)

Type of Case: Premises Liability
Experts: Plaintiff(s): Lawrence J. Crochier, M.D.;

John S. Beachler, M.D.; Imran Y. Sharif,
M.D.; Gus Khyatt, M.D.
Defendant(s): Jon B. Tucker, M.D.

Remarks: Plaintiff alleged he slipped and fell on
Defendants’ property due to a build up of snow and ice.
Plaintiff sustained serious injuries to his leg, ankle and foot
in the fall, including fractures of the medial malleolus and
distal fibula and dislocation of the ankle. Plaintiff underwent
an open reduction, internal fixation surgery, and alleged
damages including past lost wages and impairment of earn-
ing capacity. Defendant Grassman Group owned the proper-
ty and leased it to Defendants Nardozi and The Book Rack.
Defendant owner alleged Plaintiff fell on an adjacent road-
way and even if he fell on the premises, the lessee was
responsible for snow removal. Defendant owner also argued
the condition was open and obvious. Defendant lessee
argued it was not responsible for snow removal and that
Plaintiff did not fall on the premises. The jury found in favor
of Defendants.
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Victoria L. Vargo v. Richard K. Schwartz
Child Support—Estoppel—Presumption of Paternity

1. Mother of two children (born 1/14/02 and 5/28/03) filed
action against Father for child support. Parties agreed to
paternity testing. Interim support order was entered and
Father requested hearing to raise an estoppel claim, as
Mother was married to another man when the children were
conceived. Hearing officer determined that estoppel did not
apply, and Father filed exceptions, which were dismissed by
the court. Superior Court then denied Father’s appeal as
interlocutory because no final support order had been
entered.

2. Prior to final support hearing, the court granted
Father’s motion to reopen the record to introduce testimony
from a hearing in a custody action involving another child of
Mother’s (Vargo v. Johnston FD92-2688) in which Mother
testified that the children at issue in the instant case were
fathered by her husband during their marriage. At the hear-
ing scheduled for that purpose, the hearing officer found that
the presumption of paternity did not apply in the instant
case, as the Vargo family was not intact. Father filed excep-
tions, which were dismissed by the court.

3. A support hearing was held October 17, 2006, and an
order was entered to which Father brought exceptions.
Father then brought a motion to dismiss his exceptions so
that his appeal to the Superior Court could proceed.

4. The court concluded that even though Mother was mar-
ried to Vargo when the children were conceived, the pre-
sumption of paternity did not apply because they separated
in October 2003 and were not an intact family, even though
they engaged in sexual relations afterwards, and Vargo had
on occasion stayed with her.

5. The court also concluded that estoppel did not apply
because once Vargo learned in October 2003 that he was not
the children’s father, he informed everyone of that fact.
Further, since Mother testified that Father knew the children
were his and not Vargo’s, and advised her not to tell him the
truth, Father could not benefit from his participation in the
fraud.

6. The court also concluded it was not obligated to recuse
itself from the case because it was aware of the results of the
paternity tests because as a matter of law they were irrele-
vant. Further, the court was not obligated to recuse itself
because it learned midway during the proceedings that
Father was a political acquaintance.

(Sally R. Miller)

Alida J. Kornreich for Plaintiff/Mother.
Max A. Levine for Defendant/Father.

No. FD 04-2791-003. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Family Division.

OPINION
Wecht, J., February 9, 2007—Defendant Richard K.

Schwartz (“Schwartz”) appeals from this Court’s November
29, 2006 Order dismissing his exceptions to a Hearing
Officer’s child support recommendations.

BACKGROUND AND PROCEDURAL HISTORY
Plaintiff Victoria L. Vargo (“Mother”) filed an action

against Schwartz in February 2004 for the support of two
children: Kelcie (born January 14, 2002) and Sydney (born
May 28, 2003).1 The parties agreed to paternity testing. An

interim support order was entered. Schwartz requested a
hearing on estoppel, which occurred on September 24, 2004
before Hearing Officer Gary Gilman. Hearing Officer
Gilman determined that the estoppel doctrine did not apply
and that Mother was free to pursue her support claim.

Schwartz filed exceptions. Following argument and
review, this Court dismissed Schwartz’ exceptions on
February 14, 2005. Schwartz appealed the dismissal, but the
Superior Court quashed the appeal as interlocutory because
no final support order had yet been entered. Vargo v.

Schwartz, 396 WDA 2005 (Pa.Super. April 4, 2005).
Weeks later, in March 2005, Schwartz filed a Motion for

Recusal. A hearing was held on March 23, 2005 (on this and
other motions), which resulted in an April 8, 2005 Order
denying the recusal motion.

The final support hearing was originally scheduled for
July 13, 2005, but was continued three times, once on
Mother’s motion, once on Schwartz’ motion, and once gener-
ally. During that time, this Court granted Schwartz leave to
reopen the record for the purpose of introducing testimony
from a September 14, 2004 custody hearing in Vargo v.

Johnston, an action that involves another child of Mother,
and that is docketed herein at FD 92-3688. A hearing was
scheduled for that purpose on February 10, 2006 before
Hearing Officer Gilman. Mr. Gilman found that the pre-
sumption of paternity did not apply to Vargo v. Schwartz, as
there was no intact family. Accordingly, Hearing Officer
Gilman’s Recommendations provided that Mother could
continue to pursue her support action against Schwartz.

In February 2006, Schwartz again filed exceptions. This
Court denied them on May 24, 2006. A support hearing was
held on October 17, 2006, and an order was entered.2
Schwartz filed exceptions on October 24, 2006. Schwartz
brought a motion to dismiss his own pending exceptions,
presumably to speed this appeal. This Court signed
Schwartz’ proposed Order dismissing his exceptions on
November 29, 2006.

Schwartz filed his Notice of Appeal on December 22, 2006.
On January 3, 2007, this Court issued an Order pursuant to
Pa.R.A.P. 1925(b) directing Schwartz to file a concise state-
ment of matters complained of on appeal. On January 17,
2007, Schwartz filed his statement with this Court.

DEFENDANT’S MATTERS COMPLAINED OF
ON APPEAL

In his Rule 1925(b) Statement, Schwartz asserts the
following claims on appeal:

1. The trial court erred as a matter of law in failing
to apply the doctrine of paternity by estoppel to
Mother’s claim for child support against a third-
party, Defendant, when established by the evidence
that at the time of conception and thereafter,
Plaintiff resided together with her husband in an
intact family.

2. The trial court erred in failing to find that the
Plaintiff, as a matter of law, was estopped from
prosecuting a complaint for child support against
Defendant, as she had in other matters filed veri-
fied court pleading in the Court of Common Pleas,
Allegheny County, Pennsylvania, wherein she
asserted that her husband was the father of the
children at issue, and that she and her husband
resided in the same household.

3. The trial court erred in assigning evidentiary
significance to the Plaintiff ’s act of voluntarily dis-
missing a claim against her husband for child sup-
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port. This occurrence, in a separate proceeding,
has no probative value with respect to the applica-
tion of the doctrine of estoppel between the parties
in this action.

4. The trial court erred and abused its discretion in
concluding that the facts of record did not establish
by clear and convincing evidence that the plain-
tiff ’s marriage is intact, resulting in the necessity
of application of the doctrine of paternity by estop-
pel, barring Plaintiff ’s child support complaint
against a third party.

5. The trial court committed error by affirming the
Hearing Officer’s independent review of and
reliance upon a court child support payment record
in Vargo v. Vargo, a record not introduced into evi-
dence in this case. In doing so, the trial court violat-
ed the due process rights of the Defendant. As review
and introduction of this evidence was ex parte,
Defendant was denied the right to confrontation,
cross-examination, and rebuttal regarding evidence
interpreted by the court to be against his interests.

6. The trial court committed error in concluding
that Plaintiff is not estopped from bringing a child
support action against Defendant, particularly as
she failed to disclose to this Court that she was
pregnant by her husband at the date of the eviden-
tiary hearing in this matter.

7. The trial court erred in assigning any weight or
credibility to the testimony given by Plaintiff in
this case, as a transcript of Plaintiff ’s prior testi-
mony, and the record of proceedings of September
14, 2005 in the case of Johnston v. Vargo (having
been introduced into evidence in this matter with
permission of this Court), reveal that Plaintiff
made misrepresentations of fact to the Court while
under oath.

8. The trial court erred in denying Defendant’s
Motion for Recusal.

STANDARD OF REVIEW
The Superior Court reviews paternity decisions in a sup-

port action under an abuse discretion standard. Rodgers v.

Woodin, 672 A.2d 814, 816 (Pa.Super. 1996). The trial court’s
ruling will be upheld absent a misapplication of law or a
“manifestly unreasonable exercise of judgment.” Id.

The standard in reviewing a recusal decision is “excep-
tionally deferential.” Commonwealth v. Bonds, 890 A.2d 414,
418 (Pa.Super. 2005). The Superior Court has recognized that
a trial “judge…is best qualified to gauge his ability to preside
impartially,” and accordingly has applied an abuse of discre-
tion standard in reviewing recusal appeals. Id.

DISCUSSION AND ANALYSIS
Although Schwartz lists eight matters on appeal, he essen-

tially raises four main issues: this Court’s dispositions of the
presumption of paternity and the paternity by estoppel doc-
trine; this Court’s use of Vargo v. Vargo; this Court’s assess-
ment of Mother’s credibility; and this Court’s denial of the
recusal motion.3 These issues are addressed hereinbelow.

The Presumption of Paternity and the Paternity by Estoppel
Doctrine

Schwartz claims this Court erred in finding that Mother’s
family was not intact at the time of conception, and that the
presumption of paternity did not apply. He also asserts that
Mother should have been estopped from claiming Schwartz
as the father, because she had asserted that her husband,

Kevin Vargo (“Vargo”), was the father, and because she was
pregnant by Vargo at the time of the evidentiary hearing.
Additionally, Schwartz claims this Court erred in consider-
ing Mother’s dismissal of the claim she had filed against
Vargo for Kelcie and Sydney. Schwartz asserts this dismissal
has no probative value in the application of the paternity by
estoppel doctrine.

The relevant analysis for paternity decisions can be
found in Brinkley v. King, 701 A.2d 176, 180 (Pa. 1997). The
presumption of paternity provides that a child conceived or
born during a marriage is presumed to be a child of that
marriage. Id. at 179. The presumption of paternity can be
overcome by clear and convincing evidence that the husband
either did not have access to the wife or was physically inca-
pable of procreation. Id. The trial court must undertake a
two-step inquiry: first, whether the presumption of paterni-
ty applies; second, whether, if the presumption is inapplica-
ble or is rebutted, an estoppel arises. Id. at 180.

The presumption does not always apply. As our Supreme
Court (per Chief Justice Flaherty) stated ten years ago in
Brinkley:

It remains to consider how one knows whether the
presumption applies in any given case. Traditionally,
the answer to this question has been that the pre-
sumption applies if the child was conceived or born
during the marriage. We now question the wisdom of
this application of the presumption because the
nature of male-female relationships appears to have
changed dramatically since the presumption was
created. There was a time when divorce was rela-
tively uncommon and marriages tended to remain
intact. Applying the presumption whenever the child
was conceived or born during the marriage, there-
fore, tended to promote the policy behind the pre-
sumption: the preservation of marriages. Today,
however, separation, divorce, and children born dur-
ing marriage to third party fathers is relatively com-
mon, and it is considerably less apparent that appli-
cation of the presumption to all cases in which the
child was conceived or born during the marriage is
fair. Accordingly, consistent with the ever-present
guiding principle of our law, cessante ratione legis

cessat et ipsa lex, we hold that the presumption of
paternity applies in any case where the policies
which underlie the presumption, stated above,
would be advanced by its application, and in other
cases, it does not apply.

701 A.2d at 180-81. In Fish v. Behers, where the mother and
father already were divorced by the time the support action
reached a hearing, the court found the presumption inappli-
cable because its application would not advance the policy
underlying that presumption, to wit, “the preservation of
marriages.” Fish v. Behers, 741 A.2d 721, 722 (Pa. 1999).
Elsewhere, our Supreme Court has stated: “If the relation-
ship between husband and wife is such that they have repu-
diated their marriage vows, although they may be living
together after the child was born, …there is no intact family
to protect….” Freedman v. McCandless, 654 A.2d 529, 533
(Pa. 1995).

Here, Mother and Vargo were separated. There was no
marriage to preserve, no policy to vindicate. At the
September 24, 2004 hearing, Mother testified that she and
Vargo separated in October 2003 and that she had filed for
divorce. T. 9/24/04 at 4, 9-11.4 Mother stated that she and
Vargo had “on occasion” engaged in sexual relations since
their separation. T. 9/24/04 at 11. Mother also testified that
Vargo had been living with her “on and off, he’s been in and
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out.” T. 9/24/04 at 12. Vargo testified that he stayed with
Mother on and off when he had nowhere else to stay. T.
9/24/04 at 81. Mother admitted that “I am not sure what I’m
going to do with Mr. Vargo. It’s not looking too good right
now….” T. 9/24/04 at 86. Hugh Johnston, the father of anoth-
er of Mother’s children, testified that Vargo beat Mother, that
Mother had left the home on occasion, and that the older
children had left the house to stay with their maternal grand-
mother. T. 9/14/04 at 26-28, 13-16.5

The record evidence developed at the September 14 and
24, 2004 hearings did not paint a picture of an intact family
or a marriage that could be preserved. To the contrary, the
record established a broken marriage and family that were
not magically restored by Vargo’s periodic visits or episodic
sex between the parties. In the instant case, Hearing Officer
Gilman correctly determined that the presumption of pater-
nity does not apply.

Decisional authority next requires the court to determine
whether an estoppel has arisen. The paternity by estoppel
doctrine provides that “because of a person’s conduct (e.g.
holding out the child as his own, or supporting the child) that
person, regardless of his true biological status, will not be
permitted to deny parentage, nor will the child’s mother who
has participated in this conduct be permitted to sue a third
party for support, claiming that the third party is the true
father.” Freedman, 654 A.2d at 532-33. Evidence of fraud is
relevant, and can preclude application of the estoppel doc-
trine. J.C. v. J.S., 826 A.2d 1, 4 (Pa.Super. 2003). The court
must inquire whether the man against whom estoppel is
asserted continued to act as a father once the biological
father was revealed. Id. at 4-5. Additionally, the biological
father should not be able to benefit from his participation in
a fraud regarding paternity. Kohler v. Bleem, 654 A.2d 569,
575-76 (Pa.Super. 1995).

The case of Gebler v. Gatti, 895 A.2d 1 (Pa.Super. 2006) is
informative. In Gebler, the mother concealed from Gatti the
fact that the child might not be his. Id. at 2. Once Gatti
learned the child was not his, he no longer held himself out
as the child’s father. Id. at 4-5. While the child in Gebler was
only eighteen months old at the time the true paternity was
revealed, the Superior Court noted that, even when a rela-
tionship between father and child has been established, evi-
dence of fraud can preclude the application of the estoppel
doctrine. Id. at 5. Relying on the fact that Gatti stopped act-
ing as a father and the “strong public policy against permit-
ting a party who has acted in reliance upon a misrepresenta-
tion to suffer harm as a result,” the Superior Court declined
to invoke estoppel against Gatti. Id.

There is evidence of fraud in this case. Mother admitted
that she knew the children were not Vargo’s. T. 9/24/04 at 32.
Yet it was not until October 2003 that Mother chose to inform
Vargo that he was not the children’s father. T. 9/24/04 at 11.
While it is true that Vargo was on the birth certificates, had
put the children on his medical insurance, had provided
financial support, and had taken the children to the doctor,
he did most of those things prior to finding out he was not the
father. T. 9/24/04 at 18-24. As a matter of law, the focus is on
the husband’s actions after the revelation of paternity. J.C.,

826 A.2d at 4-5. Vargo continued to keep the children on his
health insurance so they would not be at risk if they “were
sick,” and he occasionally played with them. T. 9/24/04 at 27,
81. But Vargo “told everyone” beginning in October 2003
that the children were not his. T. 9/24/04 at 29.

And while Vargo was ordered to pay support for an older
child (Timothy) who was his biologically, he was not ordered
to pay support for either of the children in question in this
case. T. 9/24/04 at 52.

Mother also testified that Schwartz participated in the

fraud. Schwartz knew “for a long time that they were his
kids,” and he told Mother not to tell Vargo. T. 9/24/04 at 90.
As a matter of law, Schwartz may not benefit from his partic-
ipation in the fraud perpetrated against Vargo by attempting
to foist an estoppel upon Vargo.

Schwartz also claims that the court should not have con-
sidered Mother’s dismissal of her claims against Vargo for
support of the children. T. 9/24/04 at 52.6 Schwartz asserts
that this dismissal is not probative in the face of the estoppel
doctrine. However, part of the court’s inquiry scrutinizes the
husband’s actions subsequent to learning the true paternity.
Whether the husband provided financial support or was
ordered to pay support are relevant inquiries which help to
determine whether the husband held out the children as his
own. In view of the fraud involved, and Vargo’s actions after
learning the children were not his, the estoppel doctrine
does not apply.

As neither the presumption of paternity nor the estoppel
doctrine applies, there is no legal disability precluding
Mother from pursuing her support claim against Schwartz.7

The Use of Vargo v. Vargo in this Case
Schwartz alleges this Court erred in allowing the Hearing

Officer to use the transcript and child support record of Vargo

v. Vargo. Schwartz asserts that this consideration violated his
due process rights. However, it was Schwartz’ attorney that
introduced the transcript of Vargo v. Vargo as an exhibit in the
September 24, 2004 hearing. T. 9/24/04 at 43. Schwartz also
referenced the support order against Vargo in the portions of
the Vargo v. Johnston transcript read into evidence at the
February 10, 2006 hearing. T. 2/10/06 at 14-15. By introducing
this evidence, Schwartz made the Vargo support order an
issue in this case. Once Schwartz raised the issue, it was not
inappropriate for the Hearing Officer to observe that Vargo
had been paying child support for one child.

Additionally, as noted above, part of the inquiry is into the
husband’s actions subsequent to learning the true paternity.
Once again, whether the husband provided financial support
or was ordered to pay support are relevant to the question of
whether he held the children out as his own. Hearing Officer
Gilman properly considered this evidence.

The Court’s Assessment of Mother’s Credibility
The fact-finder is the judge of a witness’ credibility. In re:

Funds in the Possession of Conemaugh Township

Supervisors, 753 A.2d 788, 790 (Pa. 2000). Indeed, it is the
duty of the fact-finder to determine the credibility of the wit-
ness. Anchel v. Shea, 762 A.2d 346, 358 (Pa.Super. 2000).

It was Hearing Officer Gilman who saw Mother and
heard her testimony in person and on the record. The
Hearing Officer was aware of any inconsistencies in
Mother’s testimony, as well as all other testimony, and the
record before him as a whole. Hearing Officer Gilman con-
cluded that the objective evidence supported the contention
that this was not an intact family. R. 2/10/06 at 2.

This Court found the Hearing Officer’s conclusions to be
reasonable in view of the evidence of record. The testimony
from the various transcripts, overall, does not paint a picture
of a functional, intact family.

The Court’s Denial of the Recusal Motion8

When a motion for recusal is made, the judge must make
an independent analysis of his or her ability to remain
impartial. Commonwealth v. Whitmore, 912 A.2d 827, 834
(Pa. 2006). In performing this analysis, the judge must
decide whether further involvement in the case would “cre-
ate[] an appearance of impropriety and/or would tend to
undermine public confidence in the judiciary.” Id. Once the
judge makes the decision, it is final. Id. If the decision is
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later challenged, the burden of proof is on the party request-
ing disqualification to show the judge was biased, prejudiced
or unfair. Id. Additionally, if the record before the Superior
Court reveals that the party received a fair and impartial
trial, the alleged disqualifying factors become moot. Reilly

by Reilly v. SEPTA, 489 A.2d 1291, 1300 (Pa. 1985).
Schwartz presented two grounds for recusal in his

motion: this Court’s knowledge of paternity test results
which had been excluded by Hearing Officer Gilman and
this Court’s knowledge of Schwartz.

On the first issue, Schwartz contends that this Court was
prejudiced in its review of the paternity test results that
were attached to and mentioned in one of Mother’s briefs.
The test results had been excluded by Hearing Officer
Gilman prior to the involvement of Mother’s attorney in the
case. While this Court (like Mr. Gilman) was aware of the
paternity test results, this awareness neither biased this
Court’s decision-making process nor created an appearance
of impropriety. As a matter of current, controlling law, the
results were not relevant. As the foregoing analysis and dis-
cussion makes clear, they did not impact the disposition of
this case.

With respect to Schwartz’ second issue, in March 2005,
Schwartz accompanied his lawyer to court for the presenta-
tion of a Motion for Reconsideration, whereupon this Court
noticed him in the gallery. This Court first learned and
noticed at that time that the Schwartz in this case is the
Schwartz known to this Court as a former member of
Allegheny County Council. This Court did not have a person-
al relationship with Schwartz, and only knew him from the
past, through occasional, cordial encounters with him, his
wife, and his daughter in governmental and political settings
between approximately 1999 and 2003. As stated, this Court
did not realize it was acquainted with the Schwartz in this
case until he was present in the courtroom; his name alone
on the file was not familiar enough to raise the acquaintance
in this Court’s mind. If every judge was required to recuse
him/herself each time a professional or political acquain-
tance was in court, it would be the very rare case that could
be heard. This Court was and is convinced that it was neither
biased nor gave the appearance of bias.

This Court performed the required analysis of its ability
to remain impartial. It found that there was no bias or prej-
udice, nor the appearance of same, whether for or against
either party. As both parties received a fair and impartial
hearing and adjudication, the recusal claim is without merit.

CONCLUSION
For the foregoing reasons, this Court’s November 29, 2006

Order should be affirmed.
BY THE COURT:
/s/Wecht, J.

1 Mother has additional children who are not subject to this
support order.

2 The order was revised on October 18, 2006 to reflect the
fact that it was not consented to by both parties.

3 Schwartz referenced only the November 29, 2006 Order on
exceptions in his Notice of Appeal. He did not mention the
April 8, 2005 Order on recusal until he filed his 1925(b)
Concise Statement. To the best of this Court’s knowledge, no
Order consolidating these two separate Orders for appeal
purposes has been entered or even sought. Nevertheless, this
Court addresses both Orders in this Opinion in view of
Schwartz’ 1925(b) filing.

4 T. indicates transcript, followed by the date of the hearing.
R. denotes Hearing Officer Recommendations, followed by

the date of the recommendations.

5 Citations for 9/14/04 relate to the transcript of the record
proceedings in Vargo v. Johnston.

6 Mother stated that, as a result of a January 13, 2004 hear-
ing, Vargo was not ordered to pay support for Kelcie and
Sydney.

7 As set forth hereinabove, the disposition of this case
derives squarely from application of controlling appellate
precedent. The undersigned nonetheless takes note of the
compelling opinion of the Honorable Richard Renn in
Hamersley v. Brown, No. 05-FC-1682-Y03 (C.P. York June 26,
2006) (Notice of Appeal filed at 1162 MDA 2006; submitted
to Superior Court panel January 22, 2007). In Hamersley,
Judge Renn has encouraged the Superior Court to review the
applicability of the presumption of paternity and estoppel
doctrine in view of the current state of the family. The under-
signed joins in Judge Renn’s reasoning. In an age when fam-
ily relations have changed and DNA testing can provide
prompt and accurate paternity determinations, these doc-
trines may have outlived their usefulness. In an age when
there is easy access to court records via the Internet, chil-
dren whose paternity has been questioned enjoy little secu-
rity in “knowing” their father based on nothing more than
what our Supreme Court has called the “two great fictions of
the law of paternity.” Brinkley, 701 A.2d at 180. In any case
where paternity is questioned, there necessarily is a ques-
tion as to whether the family is still intact. And, given the
fluid nature of today’s family, it is hard to define what an
intact family is. With changing social realities and the ready
availability of accurate genetic testing, the twin “fictions” of
presumption of paternity and paternity by estoppel increas-
ingly seem quaint vestiges of a bygone era. In their current
form, these devices are no longer sound law or policy. As
Chief Justice Flaherty reminded us in Brinkley, cessante

ratione legis cessat et ipsa lex (where stops the reason, there
stops the rule). 701 A.2d at 181. The reason has stopped. The
rule should as well. It is time that our appellate courts revis-
it the issue.

8 The Superior Court has placed this appeal on the Family
Fast Track, and the record is due on Monday, February 12,
2007. Nonetheless, Schwartz failed to order the required
transcript from the March 23, 2005 record proceeding on his
recusal motion until directed to do so by the Superior Court.
Hence, in preparing this Opinion, this Court was compelled
by the February 12, 2007 due date and the lack of transcript
to proceed by recollection concerning the March 23, 2005
testimony and argument. On the afternoon of Thursday,
February 8, 2007, as this Court finalized this Opinion for sub-
mission to the Superior Court, this Court received a copy of
Schwartz’ letter to the Superior Court advising that the
March 23, 2005 hearing transcript finally had been filed. No
transcript was provided to this Court. This Court, through
staff, telephonically requested a copy of the transcript from
staff of Schwartz’ counsel, who provided it late in the after-
noon on Thursday, February 8, 2007. This Court now has
carefully reviewed the March 23, 2005 transcript in its
entirety. Because that transcript dovetails with and supports
the points made by this Court hereinabove, and because the
record is due in the Superior Court on Monday, February 12,
2007, this Court has not undertaken to revise and supple-
ment this Opinion to add citations to the March 23, 2005
record nor to quote from, or comment on, that record. This
Court stands on the transcript of the hearing, and believes
that a reading of the March 23, 2005 transcript will usefully
substantiate and amplify for the Superior Court the points
made by this Court in the text of this Opinion.
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Lamar Advertising Co. v.
Forward Township Zoning Hearing Board,

et al.
Zoning Ordinance Validity—Specificity of Zoning Ordinance

1. When an ordinance failed to provide a legitimate use,
and the municipality is unable to justify a variance, that ordi-
nance is not a rational exercise of the zoning power and is
therefore invalid.

2. When a general provision of a zoning law conflicts with
a special provision of the zoning law, the two shall be con-
strued so that effect may be given to both.

3. When the issue is the placement of a billboard, a zon-
ing provision dealing specifically with billboards will apply
over a more general zoning ordinance that applies to struc-
tures and does not mention billboards. Accordingly, the bill-
board may be placed on the property in conjunction with the
billboard ordinance that only requires the billboard not to
exceed the public right-of-way.

(Jeffrey A. Ramaley)

Robert W. Kennedy, Jr. for Lamar Advertising Co.
Bernard M. Schneider and Richard Joyce for Forward
Township Zoning Hearing Board.

No. S.A. 06-000413. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
James, J., July 3, 2007—This appeal arises from the deci-

sion of the Forward Township Zoning Hearing Board
(“ZHB”) dealing with the property located at 1100 Hayden
Drive in Forward Township. Forward Township is situated in
a B-1 zoning district. The owners of the property are Kevin
Jones and Richard Jones. Lamar Advertising Company
(“Lamar”) has a lease agreement with Jones to erect a bill-
board on this property. Lamar wishes to erect a billboard in
which two signs are affixed to a single pole.

The setbacks in a B-1 zoning district are: 50 feet for the
front yard and 20 feet for the side yard. The foundation for
the sign pole fits within all of the established setback
requirements. However, the sign face of the proposed bill-
board extends 30 feet over the 50 foot front setback. The bot-
tom of the sign face is located 18 feet above grade.

The Building Permit Application was filed by Lamar on
September 1, 2005. The permit was denied by the Township’s
Zoning Officer, and Lamar filed a timely appeal to the Zoning
Hearing Board. After filing an appeal to the ZHB, both
Lamar and the Township stipulated that the Ordinance was
de jure exclusionary and did not permit a billboard use any-
where in Forward Township. The ZHB conducted a public
hearing on Lamar’s appeal on December 15, 2005 where
Lamar asked for site-specific relief. Section 10916.1(6) and
Section 10916.1(7) of the Municipalities Planning Code
(“MPC”) provides that if a ZHB fails to render a decision
within 45 days after the conclusion of the last hearing for a
zoning appeal, the appeal is deemed denied on the 46th day.
The ZHB did not render a decision by this date, and Lamar’s
appeal to the ZHB was deemed denied. It is from this
deemed denial that Lamar now appeals.

When the trial court takes no additional evidence, the
scope of its review is limited to determining whether the
Board committed an error of law, abused its discretion or
made findings not supported by substantial evidence. Mars

Area Residents v. Zoning Hearing Board, 529 A.2d 1198, 1199
(Pa.Cmwlth. 1987). Substantial evidence is such relevant

evidence as a reasonable mind might accept as adequate to
support a conclusion. Valley View Civic Association v. Zoning

Board of Adjustment, 462 A.2d 637, 640 (Pa. 1983).
Forward Township asserts that there is an issue as to

whether there was a deemed denial of Lamar’s validity chal-
lenge. The Township asserts that the Board did not deem a
denial to the validity challenge since, in a letter dated
January 13, 2006, Lamar informed the Board that the parties
had agreed to an extension but never specified a time limit.
The MPC requires that “the zoning hearing board…shall
render a decision within 45 days after the conclusion of the
last hearing.” 53 P.S. §10916.1. If the zoning board “fails to
act on the landowner’s request within the time limits…a
denial of the request is deemed to have occurred on the 46th
day after the close of the last hearing.” 53 P.S. §10916.1. If
there is a deemed denial, then the Court’s scope of review is
de novo. Gryshuk v. Kolb, 685 A.2d 629, 633 (Pa.Cmwlth.
1996). Whether or not the trial court’s scope of review is de
novo or an abuse of discretion standard, the result is the
same. Both parties have stipulated prior to the filing of the
briefs that the zoning ordinance at issue is de jure exclusion-
ary as to a billboard use. When an ordinance fails to provide
a legitimate use, and the municipality is unable to justify the
exclusion, that ordinance is not a rational exercise of the
zoning power and is therefore invalid. Fernley v. Board of

Supervisors of Schuylkill Township, 502 A.2d 585, 587 (Pa.
1985). If a landowner prevails when challenging an ordi-
nance on these grounds, the landowner is entitled to site spe-
cific relief. Id. at 589. Since both of the parties have stipulat-
ed that the ordinance is de jure exclusionary, the only issue
left to be resolved is the nature of the site specific relief that
Lamar receives.

Forward Township argues that the Forward Township
Zoning Ordinance 83-1 §207.2 applies in the current case.
This zoning ordinance states that “All structures, whether
attached to the principal structure or not, and whether open
or enclosed, including porches, balconies or platforms above
normal grade level, shall not project into any minimum
front, side, or rear yard. On the other hand, Lamar asserts
that the Forward Township Zoning Ordinance 83-1 §305
should apply in the current case since it deals specifically
with signs. Section 305 states that “No sign, billboard, or
exterior graphical display shall be permitted in any district
except as herein provided.” Section 305.4(c) states that
“Signs shall not project over public right-of-way.”

Lamar’s argument is persuasive since the Pennsylvania
Statutory Construction Act, Section 1933 states that “when-
ever a general provision in a statute shall be in conflict with
a special provision in the same or another statute, the two
shall be construed so that effect may be given to both. If the
conflict between the two provisions is irreconcilable, the
special provisions shall prevail and shall be construed as an
exception to the general provision…” 1 Pa.C.S. §1933. In
addition, Lamar asserts that the MPC Section 10603.1 must
be applied to these facts. The relevant text of this statute
states that “In interpreting the language of zoning ordi-
nances to determine the extent of the restriction upon the
use of the property, the language shall be interpreted, where
doubt exists as to the intended meaning of the language writ-
ten and enacted by the governing body, in favor of the prop-
erty owner and against any implied extension of the restric-
tion.” 53 P.S. §10603.1.

After reviewing the relevant statutes with regards to the
interpretation of conflicting ordinances, it is necessary to
conclude that Zoning Ordinance Section 305 applies in the
current case. Section 305 is a more specific provision that
deals with signs specifically and expressly mentions bill-
boards within the ordinance. Section 207 is a more general
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provision that applies to structures and nowhere is Section
207 is the term billboard used. Section 305 deals with bill-
boards specifically and requires no setback. The only
restriction under Section 305 is that the billboard may not
exceed the public right-of-way. It appears that the billboard
does not exceed this right-of-way. Therefore, the appeal is
granted and the decision of the ZHB is reversed.

Based on the foregoing, the zoning ordinance preventing
billboards shall be considered de jure exclusionary and
Lamar Advertising shall receive site specific relief in the
form of the ability to erect billboards in which the signs may
reach, but not exceed, the public right-of-way.

ORDER OF COURT
AND NOW, this 6th day of July, 2007, it is hereby

ORDERED, ADJUDGED and DECREED that the appeal is
granted and the decision of the Zoning Board is reversed.
The Appellant is granted site-specific relief consistent with
Section 305 of the Forward Township Zoning Ordinance.

BY THE COURT:
/s/James, J.

Daniel A. Vaughn, et ux. v.
Zoning Hearing Board

of the Township of Shaler, et al.
Entitlement to Variance—Zoning Board’s Power to

Establish Variance By Estoppel

1. In order to secure a variance from a zoning ordinance,
the moving party must introduce evidence demonstrating
that the variance is necessary to enable the reasonable use of
the property.

2. The record did not establish that a retaining wall was an
“accessory structure” within the required 10-foot setback and,
therefore, the moving party was not entitled to a variance.

3. Zoning boards lack jurisdiction to issue the equitable
remedy of a variance by estoppel.

(Jeffrey A. Ramaley)

Peter N. Georgiades for Plaintiff.
Thomas J. Dempsey for Defendant, Zoning Hearing Board of
the Township of Shaler.
Brad Sommer for Defendants, Anthony and Roseanna
Febbraro.
Harlan S. Stone for Shaler Township.

No. S.A. 04-000251. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
James, J., August 10, 2007—On May 25, 2006 the Zoning

Hearing Board of the Township of Shaler (ZHB) granted a
variance by estoppel to Anthony and Roseanna Febbraro
(the Febbraros). This remedy permits the Febbraros to keep
their retaining wall an “accessory structure” within the
meaning of §225-6.B of the Shaler Township Zoning
Ordinance in its present location, which is within the
required ten-foot setback. Their neighbors, Daniel and
Cheryl Vaughn (the Vaughns), have appealed this decision to
the Court of Common Pleas. Case numbers SA-04-000251
and SA-04-1258 have been consolidated at SA-04-000251. In
an appeal from the decision of a Zoning Hearing Board

where the Court receives no additional evidence, the Court’s
jurisdiction is confined to ascertain whether the Board com-
mitted an abuse of discretion or an error of law. Valley View

Civic Association v. Zoning Board of Adjustment, 462 A.2d
637, 640 (Pa. 1983). An abuse of discretion exists when the
essential findings of the Board are unsupported by substan-
tial evidence, or such evidence as a reasonable mind would
find adequate to support a conclusion. Abbey v. Zoning

Hearing Board, 559 A.2d 107 (Pa. 1989).
A review of the record shows that the Febbraros failed to

introduce evidence demonstrating an entitlement to a vari-
ance pursuant to MPC 53 P.S. §10910.2. There is no showing,
or attempt to show, the authorization of a variance is neces-
sary to enable the reasonable use of the property.

Secondly, the Vaughns maintain on appeal that a variance
by estoppel is an equitable remedy and the ZHB lacks the
statutory jurisdiction to issue an equitable remedy. In sup-
port of this theory the Vaughns propose that the jurisdiction
of zoning boards is set forth in Section 909.1 of the MPC, 53
P.S. §10909.1. The jurisdiction to grant variances is found in
Sub-section (a)(5):

(a) The zoning hearing board shall have exclusive
jurisdiction to hear and render final adjudications
in the following matters:

(5) Applications for variances from the terms of
the zoning ordinance and flood hazard ordi-
nance or such provisions within a land use ordi-
nance, pursuant to section 910.2.

53 P.S. §10909.1(a)(5)
The statutory jurisdiction of the zoning hearing board to

grant variances is, therefore, expressly limited by the
Legislation to granting those variances which are authorized
pursuant to MPC Section 910.2, 53 P.S. §10910.2. Section
910.2, in turn, defines and limits the power to grant vari-
ances, according to the specific terms and under the partic-
ular conditions set forth in that Section.

The Pennsylvania Supreme Court has specifically held
the MPC does not afford zoning boards of adjustment the
power to impose any remedies, equitable or otherwise:

The power to issue enforcement or remedial orders
is not expressly conferred upon zoning hearing
boards in this enabling statute, and neither remedi-
al nor enforcement powers are implied in the pow-
ers that are delegated. The wording of the sections,
“to hear and decide,” implies only the power to ren-
der decisions, limited to those specific questions
consigned to the adjudicatory powers of the body
by the statute. See 53 P.S. §§10901-10916 [now
repealed and incorporated into 53 P.S. §10909.1]

In re Leopardi, 532 A.2d 311, 313 (Pa. 1987).
A plain reading of the MPC shows the words of the statute

vest no equitable powers in the zoning boards. It follows, as
a matter of law, that the power to fashion the equitable rem-
edy of variance by estoppel does not exist.

The doctrine of variance by estoppel “is a judicial con-
struct designed to provide individual relief in zoning cases
involving egregious statutory or bureaucratic inequities.”
Highland Park Community Club v. Zoning Board of

Adjustment, 506 A.2d 887, 891 (Pa. 1986). Zoning boards
have never had discretion, based upon their own concepts of
equity, to make exceptions to the requirements of MPC
Section 910.2.

Due to the Febbraros’ failure to establish entitlement to a
variance at the April 13, 2006 Hearing, and the ZHB’s lack of
jurisdiction to issue the equitable remedy of a variance by
estoppel, the decision of the ZHB must be reversed.
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ORDER OF COURT
AND NOW, this 15th day of August, 2007, it is hereby

ORDERED that the April 13, 2006 decision of the Zoning
Hearing Board of The Township of Shaler is reversed.

BY THE COURT:
/s/James, J.

Stacey Halliday v.
Commonwealth of Pennsylvania
Department of Transportation

and City of Pittsburgh v.
Eileen Washington

Interlocutory Appeal—Discretion of Lower Court

The lower court’s refusal to certify an interlocutory order
for immediate appeal must be so egregious as to justify pre-
rogative appellate correction of the exercise of discretion.

(Amy R. Schrempf)

John R. Romza for Plaintiff.
Brian H. Baxter for PennDOT.
John F. Doherty for City of Pittsburgh.
Karen L. Hughes for Additional Defendant.

No. GD 05-030025. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

MEMORANDUM
O’Reilly, J., August 27, 2006—I have been served with the

PennDOT Motion to Treat Petition for Permission to Appeal
as a Petition for Review Instead due to the Trial Court Order
of August 6, 2007. It is the latest salvo in the Attorney
General’s Office not being willing to take “No” for an answer.

This case involves a cross over auto accident on a street
in Pittsburgh which caused a fatality and the victim’s Estate
has sued the Commonwealth and the City of Pittsburgh
among others. Both PennDOT and the City filed Motions for
Summary Judgment against the Plaintiff. I reviewed and
analyzed them and on June 12, 2007 denied their Motions via
a 5 page Memorandum Order. Both PennDOT and the City
filed Motions for Reconsideration on July 9, 2007 which I
promptly denied given that my analysis and decision was
well set forth in my Order of June 12, 2007.

PennDOT also, concurrent with its Motion for
Reconsideration, i.e. on July 9, 2007, filed a Motion to Certify
this case for immediate appeal. I signed that Order in error
on July 9, 2007. My belief is that I signed and dated the
Order intending to write “DENIED” across the text of the
Order. I failed to do so.

Plaintiff, receiving both the Order denying reconsidera-
tion, and the second Order certifying for immediate appeal
was understandably confused and filed a Motion for
Clarification on August 2, 2007 which came to me on August
6, 2007. I immediately realized my error with respect to the
earlier July 9th Order dealing with immediate appeal and
promptly vacated it.

The Commonwealth now seeks to capitalize on my error
and ignore my vacating of the erroneous Order. In my
August 6, 2007 Order I specifically noted that the City had
“piggybacked” the Commonwealth’s tactics and on July 11,
2007 it filed a Motion to Clarify which I denied on July 13,
2007.

I have also reviewed the language of Rule of Appellate

Procedure 1311. The Commonwealth extracts from the com-
ments in the Notes following that Rule that “(W)here the
…lower court refuses to amend its order to include the pre-
scribed statement, a petition for review under Chapter 15 of
the unappealable order of denial is the mode of determining
whether the case is so egregious as to justify prerogative
appellate correction of the exercise of discretion by the
lower tribunal.” (Emphasis Supplied). I do not believe any
appealable issue exists in this case, and my Order is not so
egregious as to require review. I rely on the
Commonwealth’s Court most recent application of the “so
egregious” standard in another case of mine. In Safran v.

Bureau of Abandoned Mine Reclamation, GD06-30658
Allegheny County Court of Common Pleas, Pennsylvania
(Commonwealth Court No. 1114 C.D. 2007). Most striking is
that the Commonwealth’s actions here are identical to those
it took in Safran. In that case, I entered an Order on May 3,
2007 wherein I denied the Preliminary Objections filed by
the Commonwealth (Attorney General’s Office), and direct-
ed that it answer the Complaint within thirty (30) days.
Immediately thereafter, the Commonwealth filed a Motion to
Certify Interlocutory Order of May 3, 2007 for Immediate
Appeal. I denied that Motion on May 16, 2007. The
Commonwealth then filed a Petition for Review with the
Commonwealth Court. By Order of June 28, 2007, the
Commonwealth Court likewise denied that Petition.
Specifically, the Commonwealth Court stated that “the
refusal of the trial court to certify the interlocutory order for
immediate appeal is not so egregious as to justify prerogative
appellate correction of the exercise of discretion.”
(Emphasis Supplied).

This pattern of behavior by the Commonwealth ignores
the concept of interlocutory orders, and seeks to gain
extraordinary treatment for anything it disagrees with. It is
a tactic that only creates confusion and delay, and it is being
used by the Commonwealth when it does, indeed, get “No”
for an answer. Moreover, this development of this new area
in the law which can be best characterized as “post denial”
practice by the Commonwealth borders on harassment and
is a waste of my time.

For the reasons set forth above, PennDOT’s Motion to
Treat Petition for Permission to Appeal as a Petition for
Review Instead due to the Trial Court Order of August 6,
2007 must likewise be denied by the Commonwealth Court
based on its reasons set forth in its Order entered in Safran

v. Bureau of Abandoned Mine Reclamation, supra, as well as
for the reasons in my original Order.

BY THE COURT:
/s/O’Reilly, J.

Dated: August 27, 2007
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Ann Knapp v.
Mark S. Knapp

Equitable Distribution—Enforcement of Agreement—Final

Order

1. Parties reached a global agreement immediately before
conciliation on equitable distribution, but Wife refused to
sign the written agreement when it was sent to her.

2. Parties attended a conciliation on September 18, 2006, at
which time Husband’s counsel presented a petition to
enforce, which was granted after Wife’s counsel acknowl-
edged that there had been an agreement but that Wife had
second thoughts about the terms. The court granted
Husband’s petition.

3. Wife filed an appeal on the issue of whether the court
could enforce the agreement resolving economic claims
absent a hearing on the matter.

4. Because the parties were not divorced, the court deter-
mined that its September 18, 2006 order was not a final,
appealable order from which an appeal can be taken.

5. With respect to the merits of Wife’s claim, the court stat-
ed that the agreement was enforceable because there was no
dispute that the parties had agreed to the essential terms of
the agreement before Wife repudiated it.

(Sally R. Miller)

Carol Lynn Hanna for Plaintiff/Wife.
Mary Sue Ramsden for Defendant/Husband.
FD 04-007782-009. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Family Division.
Lazzara, J., January 8, 2007.

Lee Ann Banks v.
Mark E. Banks

Equitable Distribution—Alimony—Determination of Income

—Res Judicata, Collateral Estoppel and Law of the Case

1. The parties were married for 17 years before separat-
ing. Wife did not work during the marriage, although she had
an undergraduate degree. Husband was vice-president in
charge of marketing in a family-owned S-corporation. There
were two minor children.

2. In the fall of 2003 Husband was ordered to pay $14,483
per month in support, but he never paid more than $5,000.
Husband filed for modification, which was consolidated with
the trial on equitable distribution, alimony, counsel fees and
expenses.

3. Following a four-day trial, the special master recom-
mended that Wife be awarded 75 percent of the marital
estate, alimony of $2,050 per month for four years, and
$25,000 toward her counsel fees and expenses. The master
also recommended that Husband’s modification petition be
granted and that he not be held in contempt. Wife appealed.

4. Wife claimed expenses of $24,000 per month for herself
and the children, but the master found this assertion to be
without merit. The parties never spent that much during the
marriage, and Wife’s figure was substantially more than one
hundred percent of Husband’s highest historic income. The
master used the guideline amount for APL based on the net
income of the parties as determined at trial.

5. The court affirmed the master’s alimony award
because Wife was 47 years old and in good health, but made
no effort to obtain employment during three years of separa-
tion. Further, Wife was to receive $547,268 in assets, includ-
ing $242,471 in cash.

6. The court affirmed the master’s recommendation that
$10,000 Husband received from his father should not be
included in his income because the father also gave equal
sums to his siblings as part of an estate plan.

7. The court affirmed the master’s recommendation not
to restore Husband’s income to prior levels by adding back
$72,000 because Husband’s brother, who was CEO of the
company, testified credibly that the salaries and perquisites
of all shareholders were reduced.

8. The court affirmed the master’s recommendation that
$63,969 not be added to Husband’s income from a family
partnership because Husband lacked the power to compel a
distribution, and there was only one distribution from the
partnership between 1995 and 2004.

9. The court dismissed Wife’s claim that the master erred
by not applying the doctrine of res judicata, collateral estop-
pel or law of the case with respect to Husband’s income as
determined at the fall 2003 hearing. The court observed that
the issues at that hearing were the incomes of the parties
from September 17, 2002 through October 20, 2003. The
issues at trial were the incomes from June 15, 2004 through
the date of trial.

(Sally R. Miller)

Daniel Glasser for Plaintiff/Wife.
James Mahood for Defendant/Husband.
FD 02-001345-006. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Family Division.
Eaton, J., February 20, 2007.

Elizabeth Hargrove v.
Daniel B. Hargrove

Common Law Marriage—Retroactive Application—

Equitable Distribution

1. After Husband’s divorce from his former wife became
final, the parties exchanged rings, moved in together and
participated in a small ceremony attended by family mem-
bers on June 19, 1999 to demonstrate their commitment.
They left the ceremony with a sign on their car: “Just
Married, Liz and Dan.” Husband placed Wife’s name as
spouse on the deed to his residence and her name on his
cars. Wife placed Husband’s name on her medical insurance.

C A P S U L E  S U M M A R I E S
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2. After Husband, a lawyer, was sued for malpractice, he
filed for bankruptcy. He borrowed $46,000 from Wife to pro-
tect some of his assets. Wife took the money from her savings
and retirement accounts. Husband repaid her $10,000, and
then $1,050 for 11 months before stopping payment.

3. Parties separated. Wife’s only claims in equitable dis-
tribution were for the return of the money she had loaned
Husband, with interest, and certain personal items.

4. The court found that while the Legislature had abol-
ished common law marriage, there was no retroactive appli-
cation to marriages contracted on or before January 1, 2005
such as the instant case. The court did not find credible a
copy of a purported contract Husband produced, executed
by Wife, in which the parties stated they were not married
but would be in 10 years or if Wife bore a child and that
Husband had exclusive rights to their home.

5. The court dismissed Husband’s claim that he did not
owe Wife repayment because she had given him the money
voluntarily. The court concluded that Husband’s course of
conduct combined with Wife’s testimony required repay-
ment to effectuate economic justice between the parties.

(Sally R. Miller)

Daniel L. Goodyear for Plaintiff/Wife.
Robert Paul Vincler for Defendant/Husband.
FD 04-008870-004. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Family Division.
Hens-Greco, J., April 3, 2007.

Sandra M. Sovick v.
William J. Sovick, Jr.

Equitable Distribution—Alimony

1. Awarding Wife slightly more than 50% of the combined
marital assets after a 30-year marriage was appropriate
where the evidence showed that Wife was a homemaker
throughout most of the marriage, raising the children and
only sporadically working minimum-wage jobs during the
marriage. Husband worked throughout the marriage and
was earning $95,000 annual income at the time of trial; Wife
was capable of earning only $1,000 per month based on her
lack of training, experience and skills in the workforce.

2. The trial court awarded alimony to Wife in the amount
of $1,271 per month until she was able to access retirement
funds or became eligible to receive social security benefits.
The court rejected Husband’s argument that the alimony
award penalized him for working throughout the marriage
and discouraged Wife from seeking gainful employment.
The court determined that this amount was necessary to
meet the difference between Wife’s reasonable needs and
her ability to meet those needs through her share of the non-
retirement assets and her employment. The court also noted
Husband’s considerably greater earning potential as a result
of his current employment.

3. Additional alimony in order to cover Wife’s taxes on
this award constitutes a reasonable need which may be con-
sidered in establishing the overall alimony award. The trial
court further rejected Husband’s argument that the addi-
tional alimony was excessive because Wife’s tax liability was
calculated to include taxes she would owe on her assigned
earning capacity. The court reasoned that it was not direct-

ing Husband to pay Wife’s actual taxes, and that the assign-
ment of earning capacity, which benefited Husband, also
increased the level of her taxable income to the 15% tax
bracket.

(Sophia P. Paul)

Sandra L. Kitman for Plaintiff/Wife.
William C. Kaczynski for Defendant/Husband.
FD 05-08759-005. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Family Division.
Mulligan, J., June 8, 2007.

Lorraine B. Heater v.
Harry Robert Hideck

Equitable Distribution—Date of Valuation of Marital Assets

1. Where parties have been separated for an unusually
long period of time prior to trial, it may be appropriate to
value the marital assets as of the date of separation rather
than date of distribution. The parties separated in 1987 when
Wife voluntarily left the marital residence. During separa-
tion, Husband continued to make the mortgage payments,
and made substantial improvements to the residence.
Rejecting Wife’s claim that she should be awarded a per-
centage of the current fair market value of the residence, the
trial court valued the residence as of the date of separation
and awarded her 55% of that value, plus standard interest
through date of trial. The court noted the lengthy separation
period, Husband’s continued mortgage payments, and the
difficulty of factoring improvements made during that time
in the absence of expert testimony of what the current value
would be without such improvements.

2. Awarding Wife a larger percentage of the marital
assets was appropriate in light of the trial court’s use of the
date of separation to value both the marital residence and
Husband’s 401(k). Additionally, Husband earned more than
Wife, and Wife’s mother contributed more to the purchase of
the residence than Husband’s family.

3. Entry of the divorce decree prior to equitable distribu-
tion does not convert ownership of the marital residence
between the spouses to tenants-in-common where the origi-
nal divorce complaint raised claims for equitable distribu-
tion of the marital assets. Accordingly, Husband was not
entitled to full reimbursement for all of the expenses he paid
during separation to maintain the marital residence, partic-
ularly when the court had used the date of separation to
value the marital assets.

(Sophia P. Paul)

Robert J. Colaizzi for Plaintiff/Wife.
Andrew M. Hladio for Defendant/Husband.
FD 91-01343-005. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Family Division.
Mulligan, J., June 13, 2007.

Linda D. Hernton v.
Bennie L. Hernton

Divorce—Equitable Distribution—Alimony

1. The trial court made 94 findings of fact in support of its
equitable distribution and alimony award providing Wife
with 65% of the marital estate, $10,000 in counsel fees and 48
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months of alimony in the amount of $400.00.

2. The court considered the following factors relevant in
reaching its decision. The length of the marriage was 19 1/2
years. Wife was primarily responsible for raising the parties’
children, as well as Husband’s other children who resided
with the parties for substantial periods, all with minimal
involvement from Husband. Wife has stage 3 breast cancer
which is not in remission and that was treated without
Husband’s support, while maintaining her work schedule.
Wife continues to suffer physical effects from treatment and
her illness had a negative impact on her job performance and
career opportunities. Husband historically earned between 3
and 5 times Wife’s earnings during the marriage. Husband
has enjoyed multiple promotions; the benefits of employer
contributions to his 401(k), and frequently receives bonus
income. Husband’s current earnings were $128,000. Wife’s
earnings are $50,000 with a mandatory SERS contribution
and she has never had a bonus as she is a state employee.

3. Husband purchased the marital residence in his name
and in the year of separation refinanced the mortgage with-
drawing an unknown amount of the equity for his separate
use. Husband encumbered the marital residence further by
securing and using a credit line of $40,000 within the six
months prior to separation, without Wife’s knowledge or par-
ticipation. In addition, Husband withdrew $35,000 from his
401(k) before separation to purchase a second home, and
after separation an additional $207,000 from his 401(k).
Husband owned and managed individual stock accounts dur-
ing the marriage in which he lost $32,000 after separation.

4. Based upon these findings, the court concluded that the
credit line was not a marital debt and Husband would be
solely responsible for repayment. The new real estate
Husband purchased was marital as it was purchased with
marital funds. The court charged Husband with the date of
separation values of the stock accounts.

5. In its award of alimony and equitable distribution, the
court considered Husband’s ability to acquire substantial
non-marital assets and savings after separation even while he
was paying APL and child support. Husband accumulated
over $50,000 in his 401(k) plus employer contributions; he
purchased two timeshares; assisted his brother and niece
with their monthly expenses while failing to assist his daugh-
ter with her college tuition while maintaining a PUGM
account for her. In contrast Wife had approximately $40,000
in marital debt at separation. She was responsible for all of
her personal and the children’s (including step-children’s)
expenses during the marriage, and Wife did help the parties’
daughter with college obligations while substantially paying
down the marital debt and not acquiring any additional
assets.

(Hilary A. Spatz)

Reid B. Roberts for Plaintiff/Wife.
David S. Pollock for Defendant/Husband.
FD 01-009053 (009). In the Court of Common Pleas of
Allegheny County, Pennsylvania, Family Division.
Lazzara, J., July 2, 2007.

Patricia H. DiSanti v.
Robert R. DiSanti

Sole Legal Custody to Mother—Change of Venue and

Recusal Denied—Court-appointed Evaluator’s Lapsed

License Ministerial in Nature

1. The parties shared physical and legal custody of their
sons by court order which required parents to attend co-par-
ent counseling. Mother brought contempt petitions alleging
Father’s noncompliance with the counseling provision and
Father filed a contempt petition asserting Mother scheduled
medical appointments and activities for the children without
prior notification.

2. Award of sole legal custody to Mother was supported
by evidence of Father’s actions in canceling children’s
appointments and alleging Mother was in contempt for
enrolling the children in basketball and refusing to attend
court-ordered co-parent counseling and refusing to answer
Mother’s phone calls and emails. These actions constituted
conduct that detrimentally affected the children and were
not in their best educational, social and medical interests.

3. Although the court-appointed psychologist failed to
renew his license, the court found that he was qualified to
provide expert testimony pursuant to Pa.R.E. 702 based on
his education, experience and Father’s stipulation to his cre-
dentials. The expert’s license issue, a ministerial oversight
which was corrected, is a matter between the doctor and his
professional board. Father’s request for change of venue and
to set aside the rulings in this case on this basis were denied.

4. The court denied Father’s petition for recusal as he
failed to produce evidence establishing the court’s bias, prej-
udice or unfairness stemming from an extrajudicial source,
resulting in an opinion on a basis other than what the judge
learned from participation in the case. Hall v. Hall, 482 A.2d
974 (Pa.Super. 1984). Bias based on adverse rulings in
Father’s case does not establish grounds warranting recusal
where the opinions and rulings are based entirely on record
evidence. The court also felt compelled to maintain the case
for the benefit of the children as it was familiar with its com-
plex and long history.

(Hilary A. Spatz)

Patricia H. DiSanti, Pro Se.
Robert R. DiSanti, Pro Se.
FD 99-02811 (005). In the Court of Common Pleas of
Allegheny County, Pennsylvania, Family Division.
Mulligan, J., August 9, 2007.
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Joyce A. Schmidt v.
Coraopolis Volunteer Fire Department,

Boardman Company, Sinor Manufacturing, Inc.
and Freightliner Specialty Vehicles, Inc.

Successor Liability—Product Line Exception—Innocent and

Injured Plaintiff—Ray Factors—Remedial Measures—

Emotional Distress

On August 19, 2004, while responding to a fire alarm,
members of the Coraopolis Volunteer Fire Department were
operating a fire truck with a fire hose dangling from its side.
The nozzle lodged under the tire of a parked truck and the
hose ran underneath a parked car. The hose became caught
and was described as a missile traveling with significant
force. It struck three of the plaintiffs causing the death of
one and extensive injuries to the others. Family members
witnessed these events.

The fire truck involved was manufactured by the
Boardman division of TBC Fabrication, Inc. for the
Coraopolis Volunteer Fire Department and delivered in May
1995. In 1986 TBC purchased the Boardman company. In
1995 TBC liquidated, selling the Boardman name and logo to
Sinor and granting it the exclusive right to manufacture
emergency vehicles. At that time, any possible recovery
from Boardman or TBC was destroyed. The accident did not
occur until ten years after the TBC/Sinor transaction and
nearly twenty years after the Boardman/TBC transaction.

1. The general rule is that when one company sells or
transfers all of its assets to a successor company, the succes-
sor does not acquire the liabilities of the transferor corpora-
tion merely because of its succession to the transferor’s
assets.

2. The “continuation” exception to this rule involves an
inquiry into actual business operations rather than the tradi-
tional approach of determining whether there has been a
common identity of officers, directors and stock between the
selling and purchasing corporations.

3. The “product line” exception was created to ensure
that the costs of injuries resulting from defective products
are borne by the manufacturer who put the products on the
market, rather than by injured persons who are powerless to
protect themselves. (See Ray v. Alad Corporation.)

4. The Ray court imposed liability under three circum-
stances: a) the destruction of plaintiff ’s remedies against the
original manufacturer caused by the successor’s acquisition
of the business; b) the successor’s ability to assume the orig-
inal manufacturer’s risk-spreading role; and c) the fairness
of requiring the successor to assume the responsibility for
defective products.

5. The Court applied the Ray factors and found a virtual
destruction of the plaintiff ’s remedies against the original
manufacturer, that the successor had ability to assume the
manufacturer’s risk-spreading role and, in fairness, the suc-
cessor should be required to assume responsibility for defec-
tive products because of the good will enjoyed in the contin-
ued operation of the business.

6. The court did not err in permitting evidence of remedi-
al measures implemented by the Coraopolis Fire
Department since those measures were not undertaken by
Defendant Sinor/FSV, the party raising the objection. This
evidence was proffered to prove “other matters” as contem-
plated by the rule.

7. Recovery for emotional distress is permitted in a prod-
ucts liability case.

(Diane Barr Quinlin)

Alan H. Perer and John P. Gismondi for Plaintiffs.
Charles Rubendall, II and Arnd N. von Waldow for
Defendants.

No. GD-05-007191. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
Della Vecchia, J., July 25, 2007—This case comes before

the Superior Court on the Appeal of Sinor Manufacturing,
Inc. and Freightliner Specialty Vehicles, Inc. from the denial
by this Court of Sinor/Freightliner Specialty Vehicles’
Motion for Post-Trial Relief by Order of April 3, 2007.

I. FACTUAL HISTORY
On August 19, 2004, while responding to a fire alarm,

members of the Coraopolis Volunteer Fire Department were
operating a fire truck on Mt. Vernon Avenue within the
Borough of Coraopolis. Unbeknownst to the fire company, a
fire hose was dangling from the side of truck.

The nozzle became briefly lodged under the tire of a parked
truck as the hose ran underneath a parked car. The hose
became ‘taut,’ at which time, force was so great that it lifted the
parked car before the nozzle broke free. The hose and nozzle,
which was described as a missile during trial testimony, trav-
eled with enough force to shear a concrete bird feeder in half
before striking three of the plaintiffs. (Tr. at 180).

The nozzle struck the head and face of Joeylynne
Jeffress, age 10, causing extensive injuries. Erin D. Schmidt
was similarly struck by the dangling hose resulting in her
death a day later. The plaintiff Joyce A. Schmidt, Erin’s
mother, was also struck. Joeylynne, Erin and Joyce were
standing in Schmidt’s front yard at the time of the accident.

Joeylynne Jeffress’ sister Lauren Jeffress, age 14, was
standing across the street from her sister at the time of the
accident and witnessed the trauma to her sister. Lindsay
Schmidt, age 13, the sister of Erin Schmidt, similarly wit-
nessed the fatal blow that killed her sister while standing
alongside Lauren Jeffress.

The fire truck involved in the Coraopolis accident was
manufactured and/or designed by the defendants Boardman
Inc. and/or the Boardman Company (hereinafter
“Boardman”), a division of TBC Fabrication, Inc. (here-
inafter “TBC”) in May of 1995.

In July of 1995, the defendant Sinor Manufacturing, Inc.
(hereinafter “Sinor”) purchased substantially all of the assets
of Boardman and although Sinor did not manufacture the fire
truck exactly in question, it was alleged by Plaintiffs that
Sinor held itself out to be Boardman, manufactured a “fire
wagon” and various emergency vehicles and represented to
the public in at least on one of its order forms a fire truck
could be manufactured and/or repaired by Sinor. (Tr. at 400).

In 1998, Sinor and a certain division of Freightliner, Inc.
were merged to form a new entity known as Freightliner
Specialty Vehicles, Inc., (hereinafter “Sinor/FSV”).

II. PROCEDURAL HISTORY
The Jeffress plaintiffs filed a Complaint at GD 05-7185, the

Schmidt plaintiffs filed a Complaint at GD 05-7191. By Order
dated September 9, 2005, the cases were consolidated to GD
05-7191. Plaintiffs sued TBC, the Coraopolis Fire Department,
Boardman Inc., and Sinor/FSV. Boardman Inc., was granted
summary judgment on August 30, 2006 and the action against
TBC was discontinued on September 5, 2006. Plaintiffs settled
with the Coraopolis Volunteer Fire Department before trial
pursuant to a pro tanto joint tortfeaser release. Coraopolis
Volunteer Fire Department’s liability was fixed at $500,000.
Defendant Sinor/FSV’s cross-claim against the Coraopolis
Fire Department proceeded to trial.

A jury trial commenced on September 5, 2006, and pro-
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ceeded until a verdict was taken on September 14, 2006. The
Jury returned a verdict in which it held Sinor/FSV fifty per-
cent (50%) liable and the Coraopolis Volunteer Fire
Department fifty percent (50%) liable. The award was
approximately four and a half million ($4,500,000) dollars.

Defendant Sinor/FSV filed a Motion for Post-Trial Relief
on September 25, 2006 and a supplemental Motion on
December 6, 2006. Argument on the Motion(s) for Post-Trial
Relief took place on February 9, 2007, before the Court and
all counsel were given in excess of two hours (most of which
was used by defense counsel), to argue their respective posi-
tions. This Court denied said Motions on April 3, 2007.
Defendant filed a Notice of Appeal on April 23, 2007.
Pursuant to Pa.R.A.P. 1925(b), this Court ordered defendant
to file a Concise Statement of Matters Complained of on
Appeal which was timely filed on May 31, 2007. This matter
is now properly before the Superior Court of Pennsylvania.

III. ISSUES RAISED ON APPEAL
Defendants raise the following points of error, which have

been reproduced verbatim:
The defendants appeal from the Judgment entered on

April 23, 2007. In particular, they challenge on appeal the
Court’s April 4, 2007 Order denying Sinor/FSV’s motions for
post-trial relief, which sought both entry of judgment in their
favor as a matter of law (judgment notwithstanding the ver-
dict) and a new trial; the Court’s (per Judge O’Reilly)
September 1, 2006 order denying Sinor/FSV’s motion for
summary judgment; and the Court’s (per Judge O’Reilly)
September 1, 2006 order granting defendant Boardman,
Inc.’s motion for summary judgment; and the Court’s grant
of Plaintiffs’ motion to discontinue as to defendant TBC
Manufacturing, Inc. Sinor/FSV raises the following matters
of error:1

DENIAL OF MOTION FOR JUDGMENT
NOTWITHSTANDING THE VERDICT (JUDGMENT AS A
MATTER OF LAW) ON PLAINTIFFS’ STRICT LIABILITY

CLAIM ON GROUNDS OF NO SUCCESSOR LIABILITY
The Court erred in failing to enter judgment notwith-

standing the verdict in favor of Sinor/FSV on Plaintiffs’ strict
liability claim. More specifically:

a. The Court erred in failing to enter judgment notwith-
standing the verdict in favor of Sinor/FSV, as it should have,
on the grounds that Plaintiffs could not, as a matter of law,
rely on the “product line” exception to the general rule that a
purchase of assets does not result in a transfer of the seller’s
liabilities to the buyer because Oklahoma law, which does not
recognize the product line exception, applied to this issue.

b. This Court erred in failing to enter judgment notwith-
standing the verdict in favor of Sinor/FSV, as it should have,
on the grounds that, even if Pennsylvania law applied to the
issue of successor liability, Plaintiffs did not prove any of the
required elements to establish liability under the product
line exception. Plaintiffs did not prove, as required by
Pennsylvania law, that (1) Sinor/FSV acquired all or substan-
tially all of the manufacturing assets of TBC (the entity that
manufactured the product at issue); (2) Sinor/FSV undertook
essentially the same manufacturing operation as TBC; and
(3) Sinor/FSV’s acquisition of TBC’s assets caused the virtu-
al destruction of Plaintiffs’ remedies against the manufac-
turer. If any one of these elements was not proven, successor
liability could not be imposed. Plaintiffs failed to prove a sin-
gle one. Indeed, the uncontroverted evidence established
that none of the elements exist: (1) Sinor/FSV did not pur-
chase all of the manufacturing assets of TBC; (2) Sinor/FSV
did not undertake the same manufacturing operation as
TBC—it did not continue to manufacture TBC’s fire truck
line; and (3) Sinor/FSV’s acquisition of a portion of the assets

of TBC did not destroy Plaintiffs’ remedy against TBC, but
that the remedy instead was destroyed by TBC’s liquida-
tion.2 Further, Sinor/FSV’s acquisition of the right to use the
Boardman name and logo in the sale of its emergency vehi-
cles could not standing alone provide a basis for imposing
successor liability.

c. Any one of the foregoing grounds, considered separate-
ly, was sufficient to require entry of judgment as a matter of
law in favor of Sinor/FSV as a result of Plaintiffs’ failure to
establish liability under the product line exception.

DENIAL OF MOTION FOR NEW TRIAL
The Court erred in failing to grant a new trial, as it should

have, on the grounds that the verdict is against the weight of
the evidence and against the law for the reasons set forth in
paragraph 1 above.

The Court erred in failing to grant Sinor/FSV’s motion for
a new trial on the successor liability issue on the grounds of
errors in excluding evidence relevant to this issue, errors in
the jury charge, and errors in preparing the verdict slip.
More specifically:

a. Jury Instruction: The Court erred in instructing the
jury on the product line exception because Oklahoma law
applied to this issue, and Oklahoma law does not recognize
the product line exception. This instruction, which was an
incorrect statement of the applicable law, rendered the
charge inaccurate and misleading, and resulted in prejudice
to Sinor/FSV.

b. Jury Instruction. Even if Pennsylvania law applied, the
Court’s instruction on the product line exception, considered
as a whole, did not accurately state the applicable law.
Successor liability could not be imposed against Sinor/FSV
under Pennsylvania law unless Plaintiffs carried their bur-
den to establish each of several required elements. The
Court’s charge, however, did not: (1) explain that Plaintiffs
had the burden to prove successor liability; and (2) explain
to the jury that successor liability under the product line
exception could be imposed only if it found each of the fol-
lowing: (a) Freightliner acquired all or substantially all of
the manufacturing assets of TBC; (b) Freightliner undertook
essentially the same manufacturing operation as TBC (the
manufacture of the fire truck); and (c) Sinor/FSV’s acquisi-
tion of TBC caused the virtual destruction of Plaintiffs’ rem-
edy. Based on the charge given, the jury would not and could
not have understood that if any one of these elements is not
proven, successor liability cannot not be imposed. Instead,
the trial court mistakenly described the threshold require-
ments as only “factors” to be considered.3 Further, the
charge effectively directed a verdict in favor of Plaintiffs on
the successor liability issue; improperly instructed the jury
on the public policy underlying the product line exception,
thereby effectively telling the jury that it must identify a
successor to ensure that Plaintiffs are not deprived of
redress for their injuries; and erroneously instructed the
jury regarding Plaintiffs’ contentions that Sinor/FSV had
admitted that it was a successor company, although it was for
the Court to determine whether any such admission had
been made. The Court’s instructions on the successor liabil-
ity issue, which were incomplete and contrary to law, ren-
dered the charge inaccurate, confusing and misleading, and
prejudiced substantial rights of Sinor/FSV. The Court should
have instead used Sinor/FSV’s proffered instruction No. 11.

c. Evidentiary Ruling. The Court erred in granting
Plaintiffs’ motion in limine by prohibiting Sinor/FSV from
introducing evidence regarding the transaction and relation-
ship between TBC and Boardman, Inc. This evidence was
directly relevant to the successor liability issue (i.e., relating
to the role of Boardman in TBC’s liquidation and disposition
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of its assets).4 Because the jury’s resolution of the successor
liability issue required a full understanding of the acquisi-
tion transaction (e.g., whether Sinor/FSV acquired substan-
tially all of the manufacturing assets of TBC), evidence con-
cerning Boardman Inc.’s role and participation in the
transaction (e.g., it acquired 53% of TBC while Freightliner
acquired only 12%) was highly relevant. The exclusion of
this evidence prejudiced Sinor/FSV’s ability to present its
defenses on the successor liability issue. Without this evi-
dence, the jury could not properly evaluate successor liabil-
ity (i.e., whether Sinor/FSV acquired all or substantially all
of the assets of TBC, whether Sinor undertook essentially the
same manufacturing operation as TBC, and whether
Signor’s acquisition of a portion of TBC’s assets cause the
virtual destruction of Plaintiffs’ remedies).

d. Evidentiary Ruling. The Court erred in granting
Plaintiffs’ motion in limine precluding Sinor/FSV from intro-
ducing evidence that TBC obtained insurance coverage as
part of its bid to build the fire truck (the alleged defective
product that caused Plaintiffs’ injuries). This evidence was
relevant to a key factor in the successor liability analysis—
i.e., whether Sinor/FSV’s acquisition of TBC destroyed
Plaintiffs’ remedy against the original manufacturer. The
exclusion of this relevant evidence prejudiced Sinor/FSV.

e. Evidentiary Ruling. The Court erred in sustaining
Plaintiffs’ objection to testimony of Timothy Sinor regarding
language in the asset purchase agreement between Sinor
and TBC which recited that Sinor understood that TBC had
transferred to Boardman, Inc. the right to use the Boardman
name with respect to manufactured goods, excluding emer-
gency vehicles. This evidence was relevant to the successor
liability issue and Plaintiffs opened the door to this line of
questioning.

f. Verdict Slip: For the reasons set forth in paragraph 3 (c)
above and paragraph 7 below, the Court erred in not includ-
ing Boardman Inc.’s name on the verdict slip. Without
Boardman’s name on the verdict slip, the jury could not fair-
ly resolve Sinor/FSV’s defenses as to successor liability, and,
in addition, as a result of the improper entry of summary
judgment in favor of Boardman and because Boardman’s
name did not appear on the verdict slip, the Court was pre-
cluded from molding the verdict to credit Sinor/FSV with the
$1 million Boardman had paid to Plaintiffs in settlement.

g. Verdict Slip: The Court erred in granting Plaintiffs’
motion to discontinue its action against TBC Manufacturing,
Inc. As a result of this ruling, the name of TBC, the original
manufacturer, did not appear on the verdict slip. Sinor/FSV
was prejudiced by this ruling (which was erroneous as a
matter of law because TBC had been served with the com-
plaint). Without TBC’s name on the verdict slip, Sinor/FSV
could not pursue its cross-claim against TBC; the jury could
not assess the separate and distinct issues of product defect
and successor liability; the jury was prevented from con-
cluding that TBC alone was responsible for the defects in the
fire truck and that Sinor, which did not manufacture the fire
truck and purchased only a small portion of TBC’s assets,
was not liable; and the jury was prevented from determin-
ing—dispassionately and without regard to whether dam-
ages were collectible against TBC—that TBC alone is
responsible for any defects in the fire truck.

h. Any one of the foregoing grounds, considered separate-
ly, was sufficient to require the grant of a new trial on the
successor liability issue.

Even if the verdict that Sinor/FSV is liable on a successor
liability was otherwise upheld, this Court erred in failing to
grant a new trial on issues of product defect, causation, and
damages. More specifically:

a. Evidentiary Ruling. The Court erred by admitting over

Sinor/FSV’s objection evidence of subsequent remedial
measures implemented by the fire department after the
accident (i.e., installation of mesh cargo nets over the open
end of the fire hose beds or storage compartments on its fire
truck). This evidence was inadmissible as a matter of law
pursuant to Rule 407 of the Pennsylvania Rules of Evidence.
The admission of this evidence confused and distracted the
jury and prejudiced Sinor/FSV.

b. Evidentiary Ruling. The Court erred in denying
Sinor/FSV’s motion in limine to preclude Plaintiffs from pre-
senting cumulative expert testimony. The introduction of the
cumulative testimony of Plaintiffs’ experts David Bizzak and
Leo DeBobes amounted to improperly bolstering or “piling
on,” which prejudiced Sinor/FSV.

c. Jury Instruction. In giving a jury instruction adapted
from the Schmidt plaintiffs’ proposed charge No. 8 and the
Jeffress plaintiffs’ proposed charge No. 28, the Court erred
by giving an instruction that prevented the jury from giving
due consideration to, and concluding that, the defendant Fire
Department’s negligence was a superseding cause of
Plaintiff ’s injuries and damages. Further, the Court erred in
declining to give Sinor/FSV’s proposed charge that would
have informed the jury that it could find that the Fire
Department’s negligence was the sole cause of the accident
and therefore 100% responsible for Plaintiffs’ injuries and
damages. These errors rendered the charge inaccurate and
misleading, and resulted in prejudice to Sinor/FSV.

d. Evidentiary Ruling and Jury Charge: The Court erred
in denying Sinor/FSV’s motion to preclude plaintiffs Joyce
Schmidt, Lindsay Schmidt and Lauren Schmidt from pursu-
ing claims for emotional distress damages, and then erred in
instructing the jury that damages for “tortious infliction of
emotional distress could be awarded to these plaintiffs for
the traumatic impact of viewing a close relative suffer
injuries.” This ruling and jury instruction are contrary the
law because, although the law permits recovery for inten-
tional and negligent infliction of emotional distress,
Plaintiffs’ claims were based on Section 402A of the
Restatement (Second) of Torts (which permits an action only
by a consumer or user of defective product). There is no
Pennsylvania case law that recognizes a claim for emotional
distress damages in the context of a Section 402A action and,
moreover, Pennsylvania law clearly provides that negligence
concepts have no place in a strict liability action. This ruling
and the jury charge prejudiced Sinor/FSV.

e. Evidentiary Ruling: The Court erred in allowing the
chief of the defendant Fire Department to testify, over
Sinor/FSV’s objections, regarding a fireman’s treatment for
psychological distress. This testimony was irrelevant and
immaterial to any issue in the case, and Sinor/FSV was prej-
udiced by the admission of this evidence.

f. Evidentiary Ruling. The Court erred in allowing the
chief of the Fire Department to testify, over Sinor/FSV’s
objection, that he believed the manufacturer would include
everything in the fire truck that was needed to make it safe.
This testimony was inadmissible because it amounted to a
legal conclusion as to the manufacturer’s ultimate responsi-
bility to provide a safe product. This belief was also irrele-
vant, immaterial and prejudicial.

g. Evidentiary Ruling. The Court erred in striking testi-
mony of Sinor/FSV’s expert, A. Kirk Rosenhan, that it was
the responsibility of the Fire Department, as purchaser of
the fire truck, to determine the truck’s specifications in light
of its intended, specific application. This testimony was
directly relevant to the liability issues in this case. It was
important for the jury to understand that a fire truck is not
an ordinary consumer product purchased off the shelf, but
rather is purchased by a sophisticated user who identifies
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the product’s specifications based upon the user’s intended
application.

h. For the reasons stated in the foregoing paragraph, the
Court erred in failing to modify the verdict pursuant to Rule
227.1(a)(4) of the Pennsylvania Rules of Civil Procedure to
provide that the damages for emotional distress are not
recoverable from Sinor/FSV (and are recoverable only from
defendant Fire Department).

i. The Court erred in refusing give a curative instruction
concerning the portion of Plaintiffs’ counsel’s closing state-
ment in which he argued that the jury, through its verdict,
should remove the burden of responsibility from the Fire
Department. The curative instruction requested would have
informed the jury that Plaintiffs had settled with the Fire
Department and received money from its insurer. Sinor/FSV
was prejudiced by this error because the improper argument
likely affected the jury’s allocation of responsibility between
the Fire Department and Sinor/FSV.

j. Any one of the foregoing grounds, considered separate-
ly, was sufficient to require the grant of a new trial.

This Court erred in failing to grant a new trial, as it
should have, on the grounds that the trial should have been
bifurcated on the issues of liability and damages. Bifurcation
was necessary to ensure that the jury’s sympathy occasioned
by the knowledge of the severity of injuries and damages did
not impact or influence the jury’s decision on liability.

DENIAL OF MOTION FOR SUMMARY JUDGMENT
The Court (per Judge O’Reilly) erred in denying

Sinor/FSV’s motion for summary judgment. The grounds set
forth in paragraph 1 above also were grounds on which to
grant Sinor/FSV’s motion for summary judgment.

GRANT OF BOARDMAN, INC.’S MOTION
FOR SUMMARY JUDGMENT

The Court (per Judge O’Reilly) erred in granting, over
Sinor/FSV’s objection, Boardman, Inc.’s motion for summary
judgment. This summary judgment ruling was based on only
Plaintiffs’ withdrawal to Boardman’s motion (after Plaintiffs
and Boardman reached a settlement) and was not a ruling on
the merits. Sinor/FSV objected on the grounds that it would
be prejudiced by entry of summary judgment in favor of
Boardman because Boardman’s name would be eliminated
from the verdict slip and Sinor/FSV would be deprived of its
right to obtain a determination by the jury that Boardman
was solely liable to Plaintiffs or that Boardman was a joint
tortfeaser. The entry of summary judgment in favor of
Boardman did in fact prejudice Sinor/FSV because it was the
basis for the trial judge’s erroneous rulings addressed in
paragraphs 3(c), (e) and (f) above.

IV. DISCUSSION
This Court has reproduced each and every of Defendant’s

Matters Complained of on Appeal, both as an aid to the
Superior Court in making its decision and to illustrate why it
would be a daunting task to fully address each one. Where
such a multitude of purported issues are raised, a rebuttable
presumption exists that none have merit.5 The Court will
address only the matters it finds to be meritorious.

Defendant raises several points of error based on the
exclusion of Boardman Inc. from the instant litigation.
Boardman Inc. presented a Motion for Summary Judgment
which was granted by the Honorable Timothy O’Reilly on
September 1, 2006. On that same date, Judge O’Reilly denied
Sinor/FSV’s Motion for Summary Judgment. These rulings
became the law of the case and absent extraordinary circum-
stances this Court was obligated to follow same.

This Court was presented with a Motion for
Reconsideration of said rulings in chambers at the beginning

of trial. At such time, Defendant Sinor/FSV admitted they
were not going to present any evidence against Boardman
Inc. and that they had not intended to prove Boardman Inc.
as a successor to the manufacturer. (Tr. at 327). Based on
Judge O’Reilly’s ruling and these assertions made by
Sinor/FSV, Boardman Inc. was removed from the verdict slip.

Defendant attempted to bring Boardman Inc. back into
the case and convince the Court that the sales transaction
between TBC and Boardman Inc. somehow alleviated
Sinor/FSV from liability in this matter. This argument is not
persuasive. The transaction is not relevant as to whether
Sinor/FSV is a successor in liability under the product line
exception for a multitude of reasons addressed fully in
Plaintiff ’s Brief in Opposition to Defendant’s Motions for
Post-Trial Relief. A complete recitation of the facts of that
transaction and others which lead to this Court’s ruling are
available to the Superior Court in that brief. In short, the var-
ious transactions of several companies would have done lit-
tle more than further confuse a jury already faced with the
duty of rendering a verdict in a complex case.

In order to properly address the matters complained of,
which substantially involve the issue of successor liability,
this Court finds it first necessary to discuss the state of the
law as it relates to successor liability, specifically the “prod-
uct line exception” and its applicability within this
Commonwealth.

The seminal Pennsylvania decision on successor liability’s
newest exception is Dawejko v. Jorgenson Steel Co.6 In that
case, Mr. Dawejko was injured during the course of his
employment when he was struck by sheets of steel inadver-
tently dropped on him from a hoisting machine known as a
“Mansaver.” The Mansaver was manufactured by Mansaver
Industries, a Connecticut corporation. Previous to this event,
Mansaver Industries was sold to Hotpack Corporation, and
seven years later, the assets of Mansaver were sold to
American Chain and Cable Company (ACCO). ACCO formed
a subdivision called Mansaver Industries Inc., a division of
ACCO. ACCO’s 1974 purchase of the assets of Mansaver
Industries, Inc. included Mansaver’s trademark and good will.

Thereafter, the Connecticut corporation of Mansaver, Inc.
went out of business, but ACCO commenced the manufactur-
ing and sale of the same “Mansaver” lift machine. In light of
the inability to sue the defunct Connecticut company, plaintiff
filed suit against ACCO based upon claims of strict liability in
tort. At trial, the jury found in favor of Dawejko and against
ACCO, and the matter was appealed to the Superior Court.

The Superior Court noted the general rule that “when one
company sells or transfers all of its assets to a successor
company, the successor does not acquire the liabilities of the
transferor corporation merely because of its succession to
transferor’s assets.”7 The Court noted a series of exceptions
to the general rule, e.g. the purchaser expressly or implied-
ly agrees to assume such obligation, a transaction amounting
to a consolidation or merger, a “mere continuation” of the
selling corporation, or the transaction is entered into fraud-
ulently to escape liability. (Id.).

The Dawejko Court noted that in cases of strict product
liability, the general rule often times lead to an unjust result,
leaving plaintiffs without an avenue of redress. (Id.). The
Court noted a tendency which had developed in which the
courts were either expanding one of the aforementioned rec-
ognized exceptions or creating a new exception. (Id. at 107-
8). The Dawejko Court recognized other jurisdictions’ trend
of expanding the “continuation” exception to include an
inquiry into the actual business operations rather than the
traditional approach of determining whether there has been
a common identity of officers, directors and stock between
the selling and purchasing corporations. (Id., citing Cyr v. B.
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Offen & Co., Inc., 501 F.2d 1145 (1st Cir. 1974)).
In Cyr, the purchasing corporation capitalized on its pre-

decessor’s good will by advertising as an ongoing enterprise,
“and even claimed in its advertising that it was a forty year
old business.”8 The Court of Appeals found that under these
circumstances, the successor corporation’s business was a
continuation of its predecessor’s, and thus, not immune from
suit. (Id. at 1154).

The Cyr Court reasoned that although the successor, by
definition, was not the legal entity which launched the prod-
uct into the stream of commerce, it stood as the entity better
borne to insure the risk as it is profiting from and exploiting
all of the good will earned by its predecessor. (See Id.).

The Dawejko Court expanded its analysis of successor
liability by recognizing the evolution of a new exception, the
product line exception. (Dawejko, 424 A.2d at 109). The
Court relying on the California case of Ray v. Alad

Corporation.9

The Ray Court was unable to reconcile the facts of that
case with either the continuation exception or California law,
but felt that to deny plaintiff recovery would simply be
unjust. ( Ray, 19 Cal.3d at 29-33). The court relied on what it
called the “paramount policy” when assessing the purpose of
strict tort liability, that being “to insure that the costs of
injuries resulting from defective products are borne by the
manufacturer that put such products on the market rather
than by the injured persons who are powerless to protect
themselves.” (Id. at 30, citing Greenman v. Yuba Power

Products, Inc., 59 Cal.2d 57, 63 (1963)).
Based on their beliefs of public policy and equity, the Ray

Court imposed liability when a successor to a manufacturer
met three circumstances:

(1) the virtual destruction of the plaintiff ’s reme-
dies against the original manufacturer caused by
the successor’s acquisition of the business, (2) the
successor’s ability to assume the original manufac-
turer’s risk-spreading rule, and (3) the fairness of
requiring the successor to assume a responsibility
for defective products that was a burden necessar-
ily attached to the original manufacturer’s good
will being enjoyed by the successor in the contin-
ued operation of the business.10

The Dawejko Court reviewed the law of various other
jurisdictions when considering whether Pennsylvania should
deviate from the general rule concerning successor liability.
The Court took notice of a New Jersey case dealing with sim-
ilar issues, Ramirez v. Amsted Industries, Inc.11 The
Ramirez Court, after reviewing both Ray and Cyr, adopted
the product line exception as follows:

[w]here one corporation acquires all or substantial-
ly all of the manufacturing assets of another corpo-
ration, even if exclusively for cash, and undertakes
essentially the same manufacturing operation as
the selling corporation, the purchasing corporation
is strictly liable for injuries caused by defects in
the units of the same product line, even if previous-
ly manufactured and distributed by the selling cor-
poration or its predecessor.12

After acknowledging this trend in other jurisdictions, the
Dawejko Court found that based on the facts presented, the
time was ripe for Pennsylvania to adopt the product line
exception, and by “[d]oing so represents a natural develop-
ment of the law, which has in fact been foretold.”13

Pennsylvania has long chosen to resolve similar issues
involving an injured party’s right to seek recovery with an analy-
sis based on public policy “rather than a mere procrustean

application of formalities.”14 The Third Circuit reasoned,

[i]n imposing liability for the torts of the acquired
corporation, I realize that the acquiring corpora-
tion was not a party to any tortious act and had no
connection with the acquired corporation at the
time the allegedly defective product was manufac-
tured. The acquiring corporation, however, is in a
position both before and after the acquisition to
take necessary measures for its protection against
potential products liability claims. (Id.)

When the Pennsylvania Supreme Court addressed an
injured party’s inability to recover based on governmental
immunity, the Court held, “(t)he city is a far better loss-dis-
tributing agency than the innocent and injured.”15 This
state, through its judiciary, both state and federal, has con-
sistently leaned toward “risk-spreading” as a justification
for the imposition of strict liability rather than leaving an
innocent and injured party without recourse.

What remains at issue is Pennsylvania’s application of
Dawejko as it relates to the Ray factors. This Court tried to
literally follow Dawejko. Dawejko states, “It is better not to
phrase the new exception too tightly. Given its philosophical
origin, it should be phrased in general terms, so that in any
particular case the court may consider whether it is just to
impose liability on the successor corporation.”16 The
Dawejko Court further stated that the Ray factors “will
always be useful to consider whether the three part test has
been met.” (Id., emphasis added.)

This Court has interpreted this language to mean that the
Courts will determine successor liability on a case by case
basis. However, it is admitted that the Superior Court, in its
Opinion in the case of Hill v. Trailmobile17 may have added
a second and conflicting standard for review in these types
of cases. The Hill Court chose to differ with the language of
Dawejko previously stated, and adopt as its standard; “the
product line exception to the general rule of no liability for
successor corporations may only be applied when the follow-
ing three circumstances have each been established.”18

(emphasis included).
This Court believes the standard set forth by Dawejko is

the appropriate standard to apply to the facts presented by
the parties to this action. In applying the Ray factors, this
Court first considered whether there was a “virtual destruc-
tion of the plaintiffs’ remedies against the original manufac-
turer caused by the successor’s acquisition of the business.”

The fire truck involved in this accident was manufac-
tured by the Boardman division of TBC Fabrication Inc.
(hereinafter “TBC”) for the Coraopolis Volunteer Fire
Department and delivered in May 1995. (See Purchase
Order). In 1986, TBC purchased the Boardman Company.
(Tr. at 105). In 1995, TBC liquidated, selling the Boardman
name and logo to a company named Sinor, granting to Sinor
the exclusive right to manufacture emergency vehicles. (Id.

at 105-6). At said time, any possible recovery from
Boardman Company or TBC was destroyed. The accident
causing the present litigation did not occur until nearly ten
(10) years after the TBC/Sinor transaction and nearly twen-
ty (20) years after the Boardman/TBC transaction. It was
fair to assume that the plaintiff ’s remedies against
Boardman (the original manufacturer) were long ago
destroyed.

The Court next looked to the second of the Ray factors,
“the successor’s ability to assume the original manufactur-
er’s risk-spreading rule.” Sinor/FSV remained an ongoing
manufacturer of emergency vehicles, and as such, continued
to make profits and carry liability insurance. This Court
found Sinor to be in a position to distribute any potential lia-
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bility among the public as a cost of doing business.19

This Court next considered “the fairness of requiring the
successor to assume a responsibility for defective products
that was a burden necessarily attached to the original man-
ufacturer’s good will being enjoyed by the successor in the
continued operation of the business.” In making the fairness
determination, the Court recognized and considered many
facets of the successor’s continuing enterprise.

For instance, Sinor was never engaged in the manufactur-
ing of “pumpers,” the type of fire truck involved in this acci-
dent. Rather, Sinor/FSV manufactured “woods trucks,” a fire
suppression vehicle which was basically a pick-up truck out-
fitted with a skid unit and bladder to extinguish small fires.

However, this is not what Sinor/FSV represented to its
clients or the general public. On order forms for sales made
by Sinor/FSV, nowhere did the Sinor name appear. (See Tr. at
398). The work orders were titled, “Boardman Emergency
Vehicles work order.” (Id.). Potential sales were solicited to
existing Boardman customers by Sinor/FSV under the guise
of Boardman. (Tr. at 399). When sales were made, the manu-
factured product did not display a Sinor name and logo, rather
the Boardman name and logo appeared on the vehicle. (Id.).

Further, Sinor/FSV’s advertisements said, “Boardman’s

efficient, state-of-the-art manufacturing methods and tough,
lightweight materials allow us to offer you a product with
longevity you need, first time, every time, dependability, and
a warranty that is second to none.” (Tr. at 108, emphasis
added). This Court found the following ad particularly per-
suasive, “[l]et Boardman put their 65 plus years of experi-
ence to work for you.” (Id., emphasis added). Sinor’s founder
admitted on the witness stand that the Boardman name was
quite valuable to Sinor and that Sinor wanted its customers
to think they were dealing with Boardman. (Tr. at 380-382,
388, 389, 390, etc.)

It must also be noted that Sinor, trading as Boardman,
used an order form that provided for manufacturing and/or
repair of a fire truck. (Tr. at 400).

To reconcile the fairness requirement of the third Ray

factor, the Court weighed this “good will being employed”20

with the following, which was correctly stated by defense
counsel, “[Sinor/FSV] didn’t design the truck, they didn’t
give a bid to Coraopolis to sell it. They didn’t manufacture it;
they didn’t sell and deliver it to Coraopolis, they didn’t serv-
ice it after it was delivered, they didn’t take on any warning
obligations with regard to that truck. They didn’t even know
it existed.” (Tr. at 152).

What cannot be ignored in this analysis is the Superior
Court’s “attempt to implement the ‘social policies underlying
strict product liability’ when adopting the product line
exception.”21 That being, to offer an injured and innocent
plaintiff an avenue of redress. (See Id.). The present case
finds a child killed in an unthinkable accident in the pres-
ence of her family, another child severely injured and disfig-
ured and a manufacturer no longer operating in its original
configuration, which if it did so would permit Plaintiffs to
proceed against a Defendant with assets and/or liability
insurance.

These circumstances are on point with the precepts of
strict product liability. These circumstances are also on point
with the precepts of the product line exception to the succes-
sor liability rule. These circumstances are also on point with
what the Superior Court contemplated when adopting the
product line exception.

Based on these facts, this Court determined that the Ray

factors were present and the issue of successor liability
could proceed to a jury.

This Court finds defendant’s claim of error asserting that
Oklahoma law was applicable to this cause of action merit-

less. Defendant argues that Oklahoma law, which fails to rec-
ognize the product line exception, was applicable due to the
fact that the business transaction between Sinor/FSV and
TBC took place in Oklahoma and Sinor/FSV’s primary place
of business is in Oklahoma. Defendant ignores the facts that
this cause of action was filed in Pennsylvania, by
Pennsylvania residents injured in their home state, against a
defendant that conducted business in Pennsylvania.

“In cases where the substantive laws of Pennsylvania
conflict with those of a sister state in a civil context,
Pennsylvania courts take a flexible approach which permits
analysis of the policies and interests underlying the particu-
lar issues before the court.”22 This gives the state having the
most interest paramount control over the legal issues arising
from the particular facts to apply the policies of the jurisdic-
tion most intimately concerned with the outcome of the liti-
gation.23 Based on the law and the subject circumstances,
Pennsylvania law is the applicable law.

As to the ‘jury charge’ on this issue, this Court along with
counsel for both parties labored over an appropriate jury
instruction as none is ‘covered’ by the Pennsylvania
Suggested Standard Civil Jury Instructions. The parties
agreed that the state of the law as to the issue of the product
line exception was unsettled leaving the Court without a
standard ‘black-letter’ law charge to read the jury.

The point for charge read to the jury was a conglomera-
tion of the law discussed infra. The Court listed six (6) fac-
tors for the jury to consider:

(1) Whether the corporation advertised itself as an
ongoing enterprise.

(2) Whether the corporation acquired the prede-
cessor corporation’s good will.

(3) Whether the corporation maintained the same
name, clients and product.

(4) Whether the corporation deliberately exploited
the original manufacturer’s reputation.

(5) The virtual destruction of the plaintiffs’ reme-
dies against the original manufacturer’s caused by
the successor’s acquisition of the business.

(6) The successor’s ability to assume the original
manufacturer’s risk-spreading role and the fair-
ness of requiring the successor to assume responsi-
bility for defective products that were a burden
attached to the original manufacturer’s good will
being enjoyed by the successor in the continued
operation of the business.

In comparing these factors used in its charge to the Ray

factors, this Court finds nothing distinguishable from Ray.
The Court either echoed the sentiments of each of the Ray

factors or referenced to the accepted exceptions to successor
liability in each of the six (6) factors to be considered by the
jury. In addition, defense counsel was given ample opportu-
nity to object or preserve any objection he had to this Court’s
charge and declined to do so, thus failing to preserve said
matter on appeal.

Defense counsel argued that the law required all three
Ray factors must be proven for the jury to return a finding of
successor liability. (Tr. at 1140). To the contrary, Plaintiffs’
counsel argued that the product line exception was an equi-
table remedy and that said factors need only be considered
and a decision reached based on its fairness rather than the
hard-line approach argued by opposing counsel. (Tr. at 1141-
2). Based on this argument, this Court denied defense coun-
sel’s objection to the proposed charge on successor liability.
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(Tr. at 1142). Defense counsel responded “all right.” (Tr. at
1142). No further objection to the ruling was made.

During deliberations, the subject of successor liability
was raised again when the jury raised a question which read:
“If possible, we would like to hear or read once more the fol-
lowing, ‘successor liability’ law including the three or four
exceptions.” (Tr. at 1284).

Based on this question, Plaintiffs’ counsel renewed an
earlier argument that the question of successor liability be
removed from the purview of the jury and be decided by the
Court. (Id.).24 Defense counsel’s response was, “I disagree
wholeheartedly both procedurally, and [with plaintiff ’s
counsel’s] point in substance…[t]here are contested facts on
the elements of successor liability that the jury has to deter-
mine at this point.” (Tr. at 1286).

The Court offered to confer with its colleagues to deter-
mine whether the question as to successor liability should be
taken from the jury, as the parties and Court were unaware
of any precedent for a jury determining said issue, specifi-
cally when addressing the product line exception. (Tr. at
1291). The Court agreed with the Defense Counsel’s position
and the jury was ‘re-charged’ on successor liability.

At said time, defense counsel failed to object to the lan-
guage of the Court that was used to re-charge the jury on the
aforementioned point, failed to request a curative instruc-
tion and insisted that the matter be resolved by the jury and
not the Court. In addition, for purposes of the record, the
Court called counsel for all parties to the bench immediate-
ly following the initial charge and asked whether any of the
parties had any objections or exceptions, none were made.
(See Tr. at 1304). Accordingly, all claims of error regarding
the Court’s handling of the issue of successor liability were
waived by defense counsel.

In the alternative, if the Court erred in this regard, it can
be considered nothing more than harmless error due to the
fact that all six factors asked to be considered by the jury
were inline with the Ray factors and the undisputed excep-
tions areas of successor liability as defined by the superior
Court. Further, the Superior Court, “will not grant a new trial
on the grounds of an erroneous charge unless the instruc-
tions complained of are fundamentally in error.”25

It is interesting to note that at the beginning of the trial it
was defense counsel’s position that the issue of “successor
liability/product line exception” was for the Court to decide,
not the jury. The Plaintiff argued for the jury to do so. The
Court agreed with the Plaintiff and so ruled. After the jury
was out and it sent a request to hear again the elements of
successor liability, counsel for the respective parties
changed positions. The Plaintiff ’s requested the Court to
decide successor liability, but defense counsel wanted the
issue to remain with the jury. This Court ruled for defense
counsel’s position and the matter remained with the jury.
The Court was consistent in its rulings on the successor lia-
bility issue while counsels were not.

The Defendant next complains that it was error for the
Court to admit, over objection, evidence of remedial meas-
ures implemented by the Coraopolis Fire Department,
specifically, the installation of a mesh cargo net over the
cross lay compartments housing the fire hose. Defendant
asserts that said admission is contrary to Rule 407 of the
Pennsylvania Rules of Evidence, which states:

[w]hen, after an injury or harm allegedly caused by
an event, measures are taken which, if taken previ-
ously would have made the injury or harm less like-
ly to occur, evidence of the subsequent measures is
not admissible to prove that the party who took the
measures was negligent or engaged in culpable

conduct or produced, sold, designed or manufac-
tured a product with a defect or a need for a warn-
ing or instruction. This rule does not require the
exclusion of evidence of subsequent measures
when offered for impeachment or to prove other
matters, if contraverted, such as ownership, con-
trol, or feasibility of precautionary measures.

The comment to the rule proves to be particularly rele-
vant to the case at hand, “[t]he first sentence of Pa. R.E. 407
makes clear that the rule of exclusion favors only the party
who took the subsequent remedial measures.” (Id.).

Defendant’s point of error is meritless for two reasons. In
the instant case, the remedial measures were not undertak-
en by defendant Sinor/FSV, the party raising the objection,
but rather the Coraopolis Volunteer Fire Department.

Additionally, the evidence was proffered to prove “other
matters” as contemplated by the rule, specifically feasibility.

Defense expert, Kirk Rosenhan proffered testimony at
trial in support of his expert report that a net or other retain-
ing device would impede the utility of the truck by causing
firefighters delay in deploying the hose. (Tr. at 866-8). The
remedial measure undertaken by the Coraopolis Volunteer
Fire Department was offered by plaintiffs to show that it was
an inexpensive retaining device that would take only sec-
onds to disengage, i.e. a feasible option that would have pre-
vented this tragedy. The subsequent repair was clearly rele-
vant to impeach the defense assertion that a retaining device
would not be feasible.

The Court finds it necessary to speak to defendant’s claim
that a charge on tortious infliction of emotional distress was
improper due to the fact that the underlying cause of action
was based on strict product liability rather than negligence.

The courts of this Commonwealth have long abandoned
the “impact rule” previously needed for a plaintiff to recov-
er in a claim for emotional distress.26 The “zone of danger”
has been liberally stretched to include plaintiffs that meet
the elements enunciated by Sinn v. Burd.27 Recovery for
emotional distress requires, that the plaintiff be located
close to the accident, that the distress resulted from the
plaintiff ’s contemporaneous sensory observation of the acci-
dent and the plaintiff and victim to be closely related.28

Although subsequent cases have added nuances to the Sinn

standard, it remains in effect today.29 The common thread of
all of the cases recognizing a claim for emotional distress is
the relationship between the victim of the injury and the
bystander. The courts have not focused on the underlying tort
as the catalyst of the legal argument. Defendant maintains
that said cause of action may only be maintained following a
finding of negligence, relying on the nomenclature, “negligent
infliction of emotional distress.” This Court disagrees.

Although there are only few reported cases in which
recovery for emotional distress was awarded where the
underlying tort was based in strict product liability, there is
precedent.30 In the instant case, the facts, although horrific,
fit neatly into the factors of Sinn. This Court believes after a
mother stands in such close proximity as to be struck with
the same projectile that killed her daughter and witnesses
her daughter’s life drain from her body, emotional distress is
the inescapable byproduct of any underlying tort which
caused the injury and thus, should be compensated.

Similarly, although no physical injury was sustained to
Lindsay Schmidt, her award of damages is also supported by
Sinn and equally justified. Watching one’s only sibling being
fatally injured and the suffering that resulted therefrom
surely constitutes an infliction of emotional distress.31

V. CONCLUSION
For the above set forth reasons, this Court respectfully
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requests the Superior Court of Pennsylvania to affirm this
Court’s Order of April 3, 2007, denying Defendant’s Motion
for Post-Trial Relief.

BY THE COURT:
/s/Della Vecchia, J.

Date: July 25, 2007

1 The legal and evidentiary basis for each of these grounds
(as well as supporting legal arguments and points and
authorities) are more fully set forth in Sinor/FSV’s Motions
for Post-Trial Relief and Supporting Brief and Reply Brief
(filed on September 25, 2006, January 5, 2007 and February
8, 2007), Sinor/FSV’s Motion for Summary, Supporting Brief,
and Supplement (filed on May 1, 2006 and June 9, 2006);
Sinor/FSV’s Response to Plaintiffs’ Motion to Withdraw
Opposition to Boardman, Inc.’s Motion for Summary
Judgment (filed on August 18, 2006); Sinor/FSV’s Motion to
Bifurcate (filed on September 15, 2006); Sinor/FSV’s
motions in limine and oppositions to Plaintiffs’ motions in
limine; and Sinor/FSV’s motions made and objections raised
at trial, which are incorporated and reiterated herein by this
reference as if set forth in full.

2 Moreover, there was additional evidence directly relevant
to Sinor/FSV’s defense on the successor liability issue which
the Court improperly excluded. These rulings are raised as
grounds for a new trial and are set forth below.

3 The charge (1) erroneously classified as factors to be con-
sidered equally the threshold Ray factors (which must be
established for Plaintiffs to meet their burden on the product
line theory) and the permissive factors (which are only sec-
ondary evidentiary factors that may be weighed by the jury
after the threshold factors (continuation of the same product
line and the Ray factors) have been established; (2) erro-
neously placed the Ray threshold factors last on the list,
deemphasizing them and giving undue prominence to the
subsidiary factors; and (3) erroneously failed to instruct the
jury that it must find that all of the Ray factors were estab-
lished (regardless of whether the subsidiary factors were
established) before successor liability could be imposed.

4 The apparent basis of the Court’s ruling was the grant of
summary judgment in favor of Boardman Inc., but this rul-
ing was based on only Plaintiffs’ withdrawal to Boardman’s
motion and was not a ruling on the merits.

5 See Estate of Lakatosh, 656 A.2d 1378 (Pa.Super. 1995), see
also Kanter v. Epstein, 866 A.2d 394 (Pa.Super. 2004).

6 290 A.2d 106 (Pa.Super. 1981).

7 Id. at 107, citing Husak v. Berkel Incorporated, 341 A.2d
174 (Pa.Super. 1975)

8 Cyr, 501 F.2d at 1151.

9 19 Cal.3d 22 (California Supreme Court, 1977).

10 See Id. at 30-31.

11 431 A.2d 811 (1981).

12 Ramirez, 431 A.2d at 825

13 Dawejko, 434 A.2d at 110.

14 See Knapp v. North American Rockwell Corp., 506 F.2d
361 (3d Cir. 1974).

15 Ayala v. Phila. Bd. Of Educ., 305 A.2d 877 (Pa. 1973).
(Abolishing the doctrine of local governmental immunity).
In response, the Pennsylvania Legislature, pursuant to
Article I, Section 11 of the Pennsylvania Constitution, enact-
ed the Political Subdivision Torts Claims Act. The legislation

reestablished the immunity of political subdivisions from
suit, excepting however, claims of persons for personal
injuries from eight separately described causes.

16 Dawejko, 434 A.2d at 111.

17 603 A.2d 602 (Pa.Super. 1992).

18 Hill, 603 A.2d at 606. The Hill Court goes on to list the
three factors enunciated in Ray. In Hill, the Superior Court
considered whether the product line exception should be
extended to defendants, who unlike the injured and innocent
plaintiffs originally contemplated by the exception, had
other avenues of redress. (Id.) The Court was unwilling to
extend the exception under those circumstances. (Id.).

19 See Dawejko, 434 A.2d at 109, (citing Escola v. Coco Cola

Bottling Co., 150 P.2d 436, 441, (Ca. 1944)).

20 See Ray v. Alad Corp., 560 P.2d 3 (1977).

21 Dawejko, 434 A.2d at 111, quoting Ramirez, 431 A.2d at
825.

22 Commonwealth v. Sanchez, 716 A.2d 1221, 1223 (Pa. 1998).

23 Griffith v. United Airlines, Inc., 203 A.2d 796, 806 (Pa. 1964).

24 Interestingly, this argument was made after Plaintiffs’
counsel previously argued that the issue of successor liability
should be decided by the jury while it was defense counsel’s
belief that, at said time, the decision was one for the Court.

25 Hawthorne v. Dravo Corp., 508 A.2d 398. 303 (Pa.Super. 1986).

26 See Neiderman v. Brodsky, 261 A.2d 84 (Pa. 1970).

27 404 A.2d 672 (Pa. 1979).

28 Sinn, 404 A.2d at 685.

29 See Neff v. Lasso, 555 A.2d 1304 (Pa.Super. 1989), see also
Yandrich v. Radic, 433 A.2d 459 (Pa.Super. 1981).

30 See Shepard v. The Superior Court of Alameda County, 142
Cal. R. 612 (1977), see also Walker v. Clark Equipment Co.,

320 N.W.2d 561 (Iowa 1982).

31 The parties agreed to mold the charge to “tortious inflic-
tion of emotional distress,” omitting the word negligent.

Robin M. Wytiaz and Keith Wytiaz v.
David J. Deitrick, D.O., Mercy Primary

Care, Inc., Khalili Noorbakhsh and
Deitrick Metropolitan Obstetric

Gynecology Associates, Inc.
Medical Malpractice—Denial of Proposed Voir Dire

Question—Weight of the Evidence

1. When the standard voir dire questions set forth in the
local rules of court adequately address the issue of juror bias,
there is no error in denying a request to submit proposed voir

dire questions which reiterate those same inquiries.
2. A verdict shall be affirmed where the evidence is not so

unreliable or contradictory so as to render the jury verdict a
miscarriage of justice when the verdict bears some rational
relationship to expert testimony presented at the trial.

(Robert A. Crisanti)

Alan H. Perer for Plaintiffs.
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Paula A. Koczan for Defendants Khalili Noorbakhsh and
Deitrick Metropolitan Obstetric Gynecology Associates, Inc.
Anita B. Folino for Defendants David J. Deitrick, D.O. and
Mercy Primary Care, Inc.

No. GD 06-002688. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
Strassburger, J., September 27, 2007—On February 1,

2006, Plaintiff Robin Wytiaz and her husband, Keith Wytiaz,
filed a complaint for medical malpractice against Dr. David
Deitrick and his practices1 for allegedly falling below the
standard of care in failing to diagnose her breast cancer at
an earlier stage. On September 7, 2006, this case was placed
on the January 12, 2007 trial list.

After a trial before the Honorable Eugene F. Scanlon, Jr.
and a jury, on January 23, 2007, the jury returned a verdict
in favor of Defendants. Plaintiff ’s post-trial motions were
denied by order of this court dated June 12, 2007.
Defendants praeciped for judgment on June 19, 2007, and
Plaintiffs filed their timely notice of appeal on July 2, 2007.
On July 11, 2007, Judge Scanlon ordered Plaintiffs to file a
concise statement of matters complained of on appeal pur-
suant to Pa.R.App.Pro. 1925(b). Plaintiffs filed their concise
statement on July 17, 2007, raising two issues:

1) The jury’s verdict on negligence was in blatant
disregard of all credible evidence, presented by
both parties, which proved the defendant doctor
breached the standard of care.

2) Denial of plaintiffs proposed jury voir dire ques-
tions was an abuse of discretion precluding plain-
tiffs from presenting their case to an impartial fact-
finder as evidenced by the verdict which can only
be explained by juror bias.

Only the second issue relates to an order of mine, and this
opinion will address only that issue. Allegheny County Civil
and Family Local Rule 220.1(c) addresses proposing addi-
tional voir dire questions for potential jurors:

Parties may submit up to three (3) proposed addi-
tional voir dire questions. If all parties agree to the
questions, they shall be submitted to the Calendar
Control Judge for approval or disapproval. If all
parties cannot agree, then proposed voir dire ques-
tions shall be submitted to all other parties three
(3) days prior to submitting them to the Calendar
Control Judge for approval or disapproval.

During a conciliation held before this court prior to the
selection of the jury, Plaintiff proposed the following addi-
tional questions:

1. Some people have a belief that doctors should not
be held liable for medical mistakes or malpractice.
There is nothing wrong with this belief, but we
need you to tell us if you have such a belief.

2. Some of you may have heard or read about med-
ical malpractice lawsuits in the media. Have you
heard anything that has caused you to form any
opinions about such lawsuits.

3. If a doctor makes a medical error and a patient
suffers harm because of it, do you have any beliefs
that would prevent you from awarding compensa-
tion to such a patient.

This court denied all three questions because they were cov-
ered by the Allegheny County standard voir dire questions.

Plaintiff contends that this court abused its discretion
because the verdict that Defendant was not negligent could
only be explained by juror bias, and thus, Plaintiff should be
entitled to a new trial.

A request for a new trial is governed under the standard
for an abuse of discretion. “An abuse of discretion exists
when the trial court has rendered a judgment that is mani-
festly unreasonable, arbitrary, or capricious, has failed to
apply the law, or was motivated by partiality, prejudice, bias,
or ill will.” Stalsitz v. Allentown Hosp., 814 A.2d 766, 771
(Pa.Super. 2002), appeal denied, 854 A.2d 968 (Pa.
2004)(citations omitted). Furthermore, “[t]he scope and
extent of voir dire examination is within the sound discretion
of the trial court and the trial court’s rulings thereon will not
be disturbed absent a clear abuse of that discretion.” Ball v.

Rolling Hill Hosp., 518 A.2d 1238, 1244-45 (Pa.Super. 1986).
The issue in this case was exhaustively addressed by the

Superior Court in Capoferri v. Children’s Hospital of

Philadelphia, 893 A.2d 133, 138 (Pa.Super. 2006). In that
case, Plaintiffs complained that “the inability to direct ques-
tions to the jury pool about the publicity occurring before
and at the time of trial about the ‘medical malpractice crisis’
to determine the extent of knowledge and/or influence this
information had on the jurors,…hampered Plaintiffs in the
screening process.”

The trial court denied Plaintiffs’ requests, but the
Superior Court concluded that based on “the amount of pub-
licity occurring at the time this case was ready for trial, the
parties should have been allowed to question prospective
jurors about their attitudes regarding medical malpractice
and tort reform in order to determine whether each individ-
ual juror could serve in a fair and impartial manner.”
Capoferri, 893 A.2d at 142. Importantly, the Superior Court
stated that questions 19-21 of the Allegheny Court Local Rule
220.1 regarding voir dire set forth the type of questions so “it
can be determined whether any veniremen have a direct or
even a contingent interest…” citing Ball, 518 A.2d at 1245.

Plaintiffs in this case do not dispute that they were
allowed to ask the following questions of potential jurors:2

21) Based on anything you may have heard or read,
do you have a belief or opinion about civil damage
lawsuit [sic]?

a) If so, what is that opinion or belief?

b) Will that influence your judgment in this
case so that you may not be able to be fair and
impartial?

22) This case involves a claim for money damages
and is the type commonly called a (products
liability; medical malpractice; auto accident;
breach of contract; etc.) lawsuit.

a) Do you have an opinion or a belief for or
against this type of case, the people who file this
type of case, or the persons who are sued in this
type of case?

b) If so, what is that opinion or belief?

23) Will that influence your judgment in this case
so that you may not be able to be fair and impartial?

24) Is there any reason why you feel you cannot
serve as a fair and impartial juror in this case?

These four questions certainly extract any potential juror
bias from jurors, and Plaintiffs’ proposed voir dire simply reiter-
ates these questions, although perhaps in a less neutral fashion,
and would serve only to lengthen the jury selection process.3
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For the foregoing reasons, this court’s decision denying
additional voir dire is not a basis for appellate relief.

Strassburger, J.
September 27, 2007

1 The complaint names both Mercy Primary Care, Inc. and
Deitrick Metropolitan Obstetric Gynecology Associates, Inc.

2 These questions were formerly numbered 19-21 in the
Allegheny County Local Rules and are substantially similar to
the questions referred to in Capoferri by the Superior Court.

3 Additionally, the rationale in Capoferri was specifically
related to the “massive amount of media coverage on an
issue that relates to the matter that will be heard by the cho-
sen panel.” Id. at 141. At the time Plaintiffs in this case pro-
posed the additional voir dire questions, they did not make
any reference to specific or pervasive media coverage of the
medical malpractice crisis near the time of this trial in
Pittsburgh, Allegheny County, or Pennsylvania. In their
motion for post-trial relief, however, Plaintiffs attempted to
supplement the record with evidence of media coverage. See
Appendix in Support of Plaintiffs Motion for Post-Trial
Relief. On June 12, 2007, this court granted Defendants’
motion to strike certain exhibits and the Appendix because
the information was untimely, as this court did not have the
opportunity to consider it prior to making the ruling at issue
in this case.

OPINION
Scanlon, J., September 27, 2007—Following a six-day jury

trial, a verdict was rendered in the within matter in favor of
the Defendants in accordance with Answers to
Interrogatories to the Jury, wherein it was found by 11 of the
jurors that the conduct of the Defendant-physician did not
fall below the applicable standard of care. Liability against
the co-Defendants was premised solely upon respondeat

superior. Plaintiffs filed a timely Motion for Post-Trial Relief
pursuant to Pa. R.C.P. 227.1, raising two separate com-
plaints. These were then argued on June 12, 2007, before two
members of this Court, as one of the complaints pertained to
a pre-trial issue involving jury voir dire and the second issue
challenged the verdict.

Plaintiffs’ Post-Trial Motions were denied by Order of
June 12, 2007. Defendants then filed the Praecipe For Entry
of Judgment on the Verdict on June 19, 2007, and Plaintiffs
filed a timely Notice of Appeal on July 2, 2007. Pursuant to
this Court’s Order of July 11, 2007, Plaintiffs filed a Concise
Statement of Matters Complained of on Appeal pursuant to
Pennsylvania Rule of Appellate Procedure 1925(b) on July
17, 2007, and raised two issues:

1). The jury’s verdict on negligence was in blatant disre-
gard of all credible evidence presented by both parties
which proved the Defendant-physician breached the stan-
dard of care.

2). Denial of Plaintiffs’ proposed jury questions was an
abuse of discretion and precluded Plaintiffs from presenting
their case to an impartial fact-finder as evidenced by the
verdict which can only be explained by juror bias.

As previously indicated, the only issue preserved on
appeal which deals with the trial and would thus be within
this Court’s purview, is the first. Accordingly, this opinion
will address only that issue and the other voir dire issue will
be left to a companion opinion prepared by the Honorable
Eugene B. Strassburger, III, also of this Court.

Plaintiffs instituted the within action by the filing of a
complaint in February 2006 alleging medical negligence on
the part of the Defendants. Mrs. Wytiaz averred that her rel-
evant course of treatments began in approximately January

2002, when she had a baseline screening mammogram with
normal results. Thereafter, she was seen by the Defendant,
Dr. David J. Deitrick, beginning with an annual examination
on January 17, 2003, and on a number of occasions up
through and including visits in 2004 and 2005, during the last
of which she was diagnosed with breast cancer. Plaintiffs
alleged that Dr. Deitrick, had been negligent in failing to
properly examine and care for her as early as January 2003
based upon her complaints, but most certainly by August 11,
2003, when she was making complaints consistent with a
thickening under her right breast. Further, that he continued
for some time to fail to conduct proper examinations, order
appropriate testing, and reach a timely diagnosis, and that as
a result Mrs. Wytiaz was required to undergo significant sur-
gery, chemotherapy treatment, radiation therapy, and her-
ceptin therapy.

At trial, each of the parties presented three expert wit-
nesses from the related disciplines in the diagnosis and care
of individuals with breast cancer. Plaintiffs’ three experts
were Lawrence Cooperstein, M.D. (radiology), Joseph
Finklestein, M.D. (OB/Gyn), and Stephen Krasnow, M.D.
(breast surgery). Defendant countered with Gerald Aben,
M.D. (radiology), Ronald Bolognese, M.D. (OB/Gyn), and
Gordon Schwartz, M.D. (breast surgery).

Essentially, the issue on appeal is the refusal of the Trial
Court to grant a new trial based upon the weight of the evi-
dence presented. While the specifics of the First Matter
Complained of on Appeal do not articulate this argument
with precision, Plaintiffs do contend that the finding of 11
jurors of no negligence was in blatant disregard of all credi-
ble evidence that proved that the Defendant-physician
breached the standard of care. The Superior Court has set
forth the standard a Trial Court should use in its determina-
tion of whether a new trial should be granted.

“A new trial based on weight of the evidence
issues will not be granted unless the verdict is so
contrary to the evidence as to shock one’s sense of
justice; a mere conflict in testimony will not suffice
as grounds for a new trial. Upon review, the test is
not whether the Appellate Court would have
reached the same result on the evidence presented,
but, rather, after due consideration of the evidence
found credible by the jury, and viewing the evi-
dence in the light most favorable to the verdict win-
ner, whether the Court could reasonably have
reached its conclusion. The standard of review in
denying a motion for a new trial is to decide
whether the Trial Court committed an error of law,
which controlled the outcome of the case or com-
mitted an abuse of discretion. Daniel v. William R.

Drach Co., Inc., 849 A.2d 1265, 1267-68 (Pa.Super.
2004) (quotations and citations omitted).”

If there is any support in the record for the Trial Court’s
decision to deny the Appellant’s motion for a new trial based
on weight of the evidence, then the decision must be
affirmed. An appellant is not entitled to a new trial where the
evidence presented was conflicting and the fact-finder could
have decided in favor of either party. Kruczkowska v. Winter,

764 A.2d 627, 629 (Pa.Super. 2000).
In support of the Motion for New Trial, Plaintiff ’s counsel

suggests that there was no conflict among the experts with
regard to the existence of a palpable abnormality in Mrs.
Wytiaz’s right breast in August 2003 or June 2004. There is
testimony from all three defense experts to the contrary. Dr.
Schwartz, the breast surgeon, testified in part regarding his
belief that there was no palpable abnormality at any of the
relevant times bearing on the issue of the failure to timely
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diagnose (N.T., pp. 641-642). Further, the questions involving
indications for further diagnostic study such as a diagnostic
rather than routine mammogram, or for a sonogram and com-
pliance with the standard of care in that regard, were
addressed by both Dr. Schwartz (N.T. pp. 641-675, 704 and
712) and Dr. Bolognese, the OB/Gyn expert. (N.T. pp. 748-749,
753, and 778.) In addition, Defendant testimony from Dr.
Aben, the radiologist, supported the judgment of Dr. Deitrick
retrospectively, by establishing the lack of radiologic indica-
tion for a diagnostic mammogram or ultrasound during any
of the visits where Mrs. Wytiaz was seen by Defendant-physi-
cian David Deitrick. (Aben at pp. 38-39)1

Plaintiffs suggest further, that because there are instances
where a defendant expert witness may have agreed on one
particular point or another as presented by Plaintiff, that this
requires a finding that there is no conflict in the evidence
presented. It is not for us to relinquish the determination of
the credibility of witnesses and no Appellate Court should
substitute its judgment for that of the fact-finder. The jury
remains the sole arbiter of the facts in this case and it was
within its province to sort out the conflicting evidence and
reach its conclusions with regard to the question of negli-
gence. Bonenberger v. Nationwide Mut. Ins. Co., 791 A.2d 378,
380-381 (Pa.Super. 2002). The issue is really whether after
due consideration of all of the evidence presented, including
close to 600 pages of testimony from six different expert wit-
nesses spread out over seven hours before this jury, that its
decision could reasonably have been reached.

In consideration of all of the evidence presented to the
jury, and after a thorough review of it, this Court determined
that the evidence was not so unreliable or contradictory so as
to render the jury verdict a miscarriage of justice as suggest-
ed by Plaintiff-counsel. Appellate Courts have long held that
the Trial Court is required to grant a new trial only where a
jury verdict is “against the clear weight of the evidence or
[where] the judicial process has effected a serious injustice.”
Austin v. Ridge, 255 A.2d 123, 124 (1969) citing Pritchard v.

Malatesta, 218 A.2d 753, 754 (1966). Careful and thorough
review of the record of testimony in this case leads one only
to a conclusion that there was an undeniable conflict in the
testimony presented by the six expert witnesses. Such con-
flict could only have been resolved by the jury. The essence
of Plaintiffs’ claim was always that because Mrs. Wytiaz
complained to Dr. Deitrick of an “unusual or abnormal”
lump in her breast, that this meant there was a “palpable
abnormality” which required him to conduct a more thor-
ough examination and palpable investigation by ordering
additional testing. Dr. Deitrick testified that there was no
abnormality in January 2002 or August 2003, but merely
some evidence of normal fibrous breast tissue which would
not require further investigation or testing. This conclusion
was supported by testimony from the expert witnesses on
behalf of the Defendant.

Lastly, Plaintiffs referred to the bulletin(s) of ACOG
(American College of Obstetricians and Gynecologists) as
support for their position. However, interpretation of those
guidelines was also a subject of disagreement among the
experts. There was a clear conflict in testimony regarding
whether or not there was a palpable abnormality as defined
by those guidelines, and the jury could clearly have deter-
mined that the guidelines supported the actions of Dr.
Deitrick rather than, as Plaintiffs suggest mandated a find-
ing against him.

As the verdict of the jury does bear some rational rela-
tionship to the evidence presented during the trial of this
case, the Motion for New Trial was denied.

For the foregoing reasons, this Court’s decision to deny
the Motion For New Trial should be AFFIRMED.

Scanlon, J.
September 27, 2007

1 Dr. Aben’s testimony was submitted by deposition at trial.
The pages noted reflect the transcript provided to the Court
at time of trial.

Commonwealth of Pennsylvania v.
One Thousand Two Hundred Fifteen Dollars

($1,215.00) In U.S. Currency and
One (1) Digital Scale

Burden of Proof—Forfeiture—Timeliness

1. The Commonwealth met its burden of establishing by a
preponderance of evidence the nexus between the seized
funds and the digital scale and the sale of controlled sub-
stances in violation of the Controlled Substance, Drug
Device in Cosmetic Act.

2. The testimony offered on behalf of the property owner
was not credible and did not disprove the nexus established
by the Commonwealth.

3. The order granting the forfeiture of the currency and
the digital scale was appropriate.

4. Since a Concise Statement of Matters Complained of on
Appeal was not filed as directed by an Order dated April 30,
2007, the Petitioner’s failure to file a 1925(B) Concise
Statement constitutes a waiver of all issues that could be
raised on appeal.

(Carol Sikov Gross)

Margaret A. Ross, Senior Deputy Attorney General for the
Commonwealth.
Wendy L. Williams for Defendant.

No. MD 2164-2007; 1298 CD 2007. In the Court of Common
Pleas of Allegheny County, Pennsylvania, Criminal Division.

OPINION
Todd, J., September 26, 2007—This is an appeal of an

order of March 28, 2007 granting a Petition for Forfeiture
and Condemnation filed by the Commonwealth related to
$1,215.00 in U.S. currency and one digital scale. A hearing
was held on this matter on March 27, 2007. A Notice of
Appeal was filed on April 27, 2007 to the Superior Court. By
an order of May 29, 2007, the Superior Court transferred the
appeal to the Commonwealth Court as the Commonwealth
Court has jurisdiction of appeals from decisions in forfei-
ture actions.

On April 30, 2007, an order was entered directing that the
transcript of the hearing of March 27, 2007 be prepared
within 30 days. On April 30, 2007 an order was also entered
directing counsel for appellant to file a Concise Statement of
Matters Complained of on Appeal pursuant to P.R.A.P.
1925(b) within fourteen days of receipt of all transcripts.
The transcripts of the hearing were received on June 7, 2007.
A Concise Statement of Matters Complained of on Appeal
pursuant to P.R.A.P. 1925(b) has not been filed nor has a
Petition for Extension of Time to File the Concise Statement
been filed.

BACKGROUND
This appeal arises out of a Petition for Forfeiture and

Condemnation pursuant to 42 Pa.C.S.A. §6801 et. seq. filed
by the Commonwealth related to $1,215.00 that was seized
during the arrest of Zachary Gaska on November 28, 2006,
related to charges of possession of a controlled substance.
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The petition alleged that the property was owned by Gaska
and was seized at the time of his arrest after the execution of
a search warrant at Gaska’s residence in which marijuana,
the scale in question and related paraphernalia were discov-
ered. Gaska, who was outside the residence at the time of the
arrest, was found to have $1,200.00 in his wallet and $15.00
in his pocket. The petition further alleged that of the funds
recovered, $120.00 was prerecorded money used by a confi-
dential informant to purchase marijuana during controlled
buys which lead to the search warrant and Gaska’s arrest.
Gaska denied that the money was obtained by or involved in
the illegal sale of drugs and further asserted that $800.00 of
the money belonged to his mother, Barbara Gaska, and that
it was in his possession at her request to retrieve the money
from her home the day prior to his arrest to use for the pur-
chase of Christmas gifts while she was hospitalized.

At the hearing held on March 27, 2007, the Commonwealth
called Agent Michael Page of the Bureau of Narcotics of the
Pennsylvania Office of Attorney General who testified that in
November 2000 he was investigating Zachary Gaska related to
the sale of marijuana and cocaine based on information
received from a confidential informant. (T. p. 4) As a result,
controlled buys of marijuana took place on November 15, 2006,
November 20, 2006 and November 27, 2006 in West Mifflin,
Pennsylvania. (T, pp. 4-7) These controlled buys were for 38.7
grams, 23.1 grams and 12.9 grams of marijuana respectively.
(Exhibits “A,” “B,” “C”). Each of these controlled buys utilized
prerecorded bills. (T. pp. 4-8) As a result of these controlled
buys a search warrant was obtained which was executed on
November 28, 2006 at Gaska’s apartment which resulted in the
confiscation of 78.7 grams of marijuana (Exhibit “D”) (T. pp. 8-
10) and a scale. At the time of the execution of the search war-
rant, Gaska arrived on the scene where he was detained and
then arrested at the completion of the search.

Agent Page also testified that the money seized from Gaska
was subjected to an ion scan which tested positive for traces
of cocaine with a reading of 871. There was no objection to the
introduction of the testimony regarding the scan and counsel
for Gaska stipulated to the ion scan report. (T. pp. 18). Agent
Page testified that based on testing by ion scan on money from
various banks across the Commonwealth the casual contact
level for cocaine in Pennsylvania is 216.22. Casual contact lev-
els for Pittsburgh were 346. This indicated that the cocaine
residue found on the money seized from Gaska was 2.5 times
higher than the casual contacts levels from Pittsburgh and 4
times higher than the Commonwealth average. (T. pp. 12-14).
Agent Page also testified that at the time of the execution of
the warrant Gaska stated that all of the marijuana in the apart-
ment that was being search was Gaska’s and not his girl-
friends. (T. p. 14). Finally, Agent Page testified that based on
Department of Labor and Industry information, Gaska last
had reportable income in 2005. (T. p. 15)

On cross-examination, Agent Page acknowledged that
there was no cocaine recovered from Gaska and that the only
amount recovered from the controlled buys was $110.00. (T.
pp. 16-17). Agent Page further conceded that he did not have
specific knowledge of the manner in which the other curren-
cy was obtained by Gaska. (T. p. 19). Finally he acknowl-
edged that there was nothing concerning the packaging of
the money itself that specifically related it to a drug transac-
tion. (T. p. 20).

Gaska’s mother, Barbara Gaska, testified that from
November 3 to December 11 she was hospitalized in
McKeesport Hospital and during that time period she asked
her son to take $800.00 which she had saved during the
course of the year for Christmas presents. She testified that
she instructed her son to retrieve the money so he could buy
gifts for her family while she was hospitalized. Mrs. Gaska

testified that the money was in a thermos that she kept in her
home, hidden from the family (T. pp. 26-28). Mrs. Gaska
identified tax returns that showed her husband was gainful-
ly employed earning approximately $52,000.00 and that she
was receiving a pension in the amount of approximately
$800.00. (T. pp. 27-31). She further testified that she believed
that she requested that her son get the money on November
27, 2006. (T. p. 29)

On cross-examination Mrs. Gaska acknowledged that she
had no record verifying that the $800.00 of the funds
belonged to her. She further acknowledged that in
September 2006 that she had an active Protection from
Abuse order entered against her son to prevent contact
between her and her son. (T. pp. 38-39).

DISCUSSION
42 Pa.C.S.A. §6801(a)(6)(i) (A) and (B) provide for the

forfeiture of money furnished or intended to be furnished by
any person in exchange for a controlled substance or to facil-
itate a violation of the Controlled Substance, Drug Device in
Cosmetic Act.

In a forfeiture case pursuant to 42 Pa.C.S.A. §6801 the
Commonwealth bears the burden of establishing, by a pre-
ponderance of the evidence, that a nexus exists between the
pertinent unlawful activity and the property subject to for-
feiture. Commonwealth v. 1992 Chevrolet, 844 A.2d. 583
(Pa.Cmwlth. 2004). The Commonwealth must establish that
it is more likely than not that the nexus exists.
Commonwealth v. $23,320.00 U.S. Currency, 733 A.2d. 693
(Pa.Cmwlth. 1999). Once the Commonwealth meets this bur-
den of establishing a nexus between the unlawful activity
and the subject property, the burden then shifts to the prop-
erty owner to disprove the evidence or establish statutory
defenses to avoid forfeiture. Commonwealth v. $11,600.00

Cash, 858 A.2d. 160 (Pa.Cmwlth. 2004).
In the present case, the Commonwealth clearly met its

burden by establishing that Gaska was involved in the sale of
controlled substances. Three controlled buys took place over
a twelve day period between November 15, 2006 and
November 27, 2006 and on November 28, 2006 a search of
Gaska’s apartment revealed additional marijuana and evi-
dence supporting his possession with intent to deliver. Gaska
admitted at the time of his arrest that all of the marijuana
obtained during the search was his. The search also revealed
a scale and other paraphernalia consistent with the sale of
drugs. At the time of his arrest, he was found in possession
of not only funds from the controlled buys but additional
funds that tested positive through ion scanning for high lev-
els of residue of cocaine. Ion tests results were admitted
without objection and stipulated to by counsel.

In this case, the Commonwealth has met its burden of
establishing by a preponderance of the evidence the nexus
between the seized funds and the digital scale and sale of
controlled substances in violation of the act. Mrs. Gaska’s
testimony that she requested her son, against whom she had
an outstanding protection from abuse order, to go into her
house and retrieve $800.00 from a thermos in which she
hides money from her family was not credible and did not
disprove the nexus established by the Commonwealth.
Therefore, the order granting the forfeiture of the currency
and the digital scale was appropriately ordered.

It is further noted that a Concise Statement of Matters
Complained of on Appeal has not been filed as directed by
the order of April 30, 2007 and Petitioner’s failure to file a
1925(b) Concise Statement constitutes a waiver of all issues
that could be raised on appeal.

BY THE COURT:
/s/Todd, J.
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Michelle A. Bushee v. Philip J. Bushee
Support Modification—Earnings and Earning Capacity—

Drug Addiction and Rehabilitation—Private School Tuition

1. The parties were married for seven years. By order
entered in April of 2000, Father paid approximately
$6,500.00 per month in support for Wife and 3 children on
net monthly income of $11,430.00. At the time, Father was a
shareholder and a commercial sales associate with the fam-
ily-owned business while Wife was unemployed.

2. In 2001 Father was terminated from his employment
due to a severe drug addiction. Thereafter, Father participat-
ed in drug rehabilitation. The parties were divorced in 2002;
however, economic claims were not completed.

3. In May of 2004, Father filed a Petition for Modification
of Support alleging that his income had decreased while
Mother’s had increased. Prior to the modification hearing,
Father began serving time in federal prison on charges of
drug possession and distribution; however, he continued to
pay his support obligation. Father was incarcerated from
January 2005 to October 2006.

4. By the December 2005 modification hearing, which
was an interim proceeding, Mother had earned her Bachelor
of Arts degree and was working full-time. Her monthly net
income was $2,198.00. Father’s income was continued at the
$11,430 per month rate. The interim order resulted in an
alimony pendente lite child support order of $5,638.00 per
month to December 2005 followed by a child support only
order of $3,486.00 thereafter.

5. At the final July 2006 hearing, Father was being paid
$9.00/hour by the family company to allow him to purchase
health insurance for himself and the children. Father’s net
income was established at $1,278.00 per month and he was
ordered to pay $482.00/month and $230.00 on arrears of
$39,756.00.

6. Father’s modification petition was granted because
since the initial order in 2000 the parties were divorced;
Father’s income had been substantially reduced for a pro-
longed period; and Mother’s earnings had increased.
Father’s incarceration was not a basis for the modification.

7. There was credible and substantial evidence support-
ing Father’s request. The nature of the family business had
changed significantly since Father’s termination and he was
no longer qualified to return to his former employment. The
company sales associates now function as consultants to
clients and Father had suffered a stroke rendering him
unable to perform this role. Based upon Father’s age,
health, mental and physical condition, training and earnings
history, Father’s current earning capacity was set at
$1,278.00 per month.

8. The court placed a great amount of weight on the cred-
ibility determinations made by the Hearing Officer and held
that it was bound by those findings.

9. The record supports the finding that the reduction in
Father’s earning capacity was based on the fact that his prior
work no longer existed and he was not trained or capable of

performing new skills required for a current sales associate
position at his former company.

10. The court also held that private school tuition of
$11,700.00 per year was no longer a reasonable expense.
Because Mother did not incur child care expenses, the court
would not include speculative amounts in the award.

(Hilary A. Spatz)

Robert J. Fall for Plaintiff/Wife.
Jay B. Kranich for Defendant/Husband.
FD 92-10899-006. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Family Division.
Eaton, J., June 4, 2007.

Janet Lerchey v. John K. Lerchey
Alimony—Vocational Expert’s Opinion Rejected

1. The court affirmed the hearing officer’s award of an
indefinite term of alimony to Wife, reducing the amount
from $3,000 to $2,654 after one year, as Wife’s attorney’s fee
balance will be satisfied. Alimony is always subject to review
and if Wife’s circumstances change, Husband may request a
hearing. 23 Pa.C.S.A. §3701(c)

2. The parties were married for ten years and had two
minor children, one of whom had cerebral palsy. Mother’s
care of their daughter included assistance with every daily
function, including walking, dressing, feeding, and toileting,
providing mental stimulation and opportunities for social
interaction, attending meetings, arranging insurance cover-
age and transporting her to medical, eyeglass and orthotic
appointments. Mother is the primary caregiver and has not
been able to find substitute care for the child. In addition,
without assistance, Mother maintains the household for the
family including laundry, shopping and cleaning.

3. Father’s vocational expert’s testimony was that Mother
could earn between $32,490 and $46,700 per year. However,
where Mother had not worked since 1996 and her highest
annual salary had been $15,000 and the kind of work sug-
gested by the expert would require travel and extended
hours, the hearing officer did not err in rejecting the expert’s
opinion regarding Mother’s earning capacity under the cir-
cumstances.

4. The court determined that Mother had no earning
capacity. The court is entitled to determine what weight is to
be given to an expert’s testimony and is not required to
accept the expert’s conclusions, so long as the decision is
supported by the record. Gaydos v. Gaydos, 693 A.2d 1368
(Pa.Super. 1997); Nomland v. Nomland, 813 A.2d 850
(Pa.Super. 2002).

5. Mother’s budget of $2,654.00 per month was deemed
relatively “spartan” and she had effectively reduced costs in
many areas.

6. The court rejected Father’s claim that it had not consid-
ered the equitable distribution award in determining the
amount of alimony. Where the evidence indicated the mari-

C A P S U L E  S U M M A R I E S
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tal assets were not extensive and the house proceeds had
been divided in 2003 and Husband’s pension had been divid-
ed by QDRO, Wife still had unmet reasonable needs.

7. Father’s failure to raise the issue of the award of the
dependency exemptions in his exceptions resulted in a waiv-
er of that issue on appeal. Pa. R.C.P. 1910.12(f).

(Hilary A. Spatz)

James J. Joseph for Plaintiff/Wife.
Jeffrey J. Gabriel for Defendant/Husband.
FD 02-009755-003. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Family Division.
Wecht, J., August 21, 2007.

Eileen M. Cullison v. Donovan C. Cullison
Equitable Distribution—Pa. R.C.P. 1925(b)—Motion in

Limine—Expert Witness Qualification—Best Evidence

Rule—Counsel Fees—Pa. R.C.P. 1920.33(b)

1. Husband filed an appeal from the court’s order of equi-
table distribution and Wife filed a protective cross-appeal.
The court held that Husband’s appeal should be quashed as
his Concise Statement of Matters Complained of on Appeal
contained 35 errors. The court determined, however, that it
was not the arbiter of the matter and proceeded to address
the merits of the appeal.

2. The parties were married for 20 years and had three
children, two of whom were minors. Husband was a USAir
pilot earning up to $180,000 and then $150,000 during the
company’s bankruptcy. Husband had an economics degree
and a masters in systems management and held securities
licenses as a result of having worked for Primerica during
the marriage. Wife, the primary homemaker and child care
provider, worked during the marriage as a flight attendant, a
reservationist and part-time as a financial analyst for
Primerica. Wife’s annual income was consistently
$50,000/year.

3. The trial court granted Wife’s Motion in Limine to
Exclude Evidence and Expert Testimony where Husband
failed to attach any appraisal reports to his Pretrial
Statement in violation of Pa. R.C.P. 1920.33(b). Husband’s
Pretrial Statement was “grossly non-compliant” as it did not
contain a narrative statement or any expert reports, or
copies of smaller exhibits or descriptions of exhibits exceed-
ing three pages in length. It contained no tax returns or pay
stubs and no expense statement. Husband’s pretrial state-
ment ignored “in all salient respects,” the Rules of Civil
Procedure and the Pretrial Order. Wife gave Husband the
benefit of a detailed pretrial and Husband’s inactions preju-
diced Wife.

4. Husband clearly failed to show good cause for non-
compliance with the court’s Pretrial Order when he failed to
order a real estate appraisal until December 2006, and the
Pretrial Order was issued on September 2006.

5. The court did not err in allowing Wife’s real estate
expert to testify. The appraiser had been “blacklisted” by
several of the 500 institutions for whom he worked. The test
to qualify as an expert is liberal, per Pa. Rule of Evidence
702, and the witness’s training, work and certifications qual-
ified him as an expert with “specialized knowledge.” The
fact of his having been “blacklisted” goes to the weight of

the opinion.

6. The court’s decision to allow Wife to testify without
documentary evidence regarding her pre-marital contribu-
tion to an IRA does not violate the best evidence rule. Pa.
Rule of Evidence 1002 requires an original document to
prove content of a writing dispositive of a legal matter, not
simply evidence of a transaction.

7. The court’s division of the marital portion of Husband’s
stock options, which he received for lost pension benefits
during the company bankruptcy, was appropriate. Further,
equal division of Husband’s interest in the pilots’ lawsuits
regarding losses to their pension benefits was appropriate,
even though Husband was unsure if he was part of the class.
The provision of the order will be ineffective and harmless if
he is not a litigant.

8. The court’s award to Wife of $30,000 in counsel fees
was not an error or abuse of discretion. Wife’s fees totaled
$171,927.50, and she only paid $12,500 at $1,100 per month.
The award of fees, which is in the discretion of the court, was
supported by Husband’s continued superior earnings and
total economic condition and his conduct throughout the trial
which caused Wife to incur fees unnecessarily. Husband con-
tributed to unnecessary and protracted litigation.

(Hilary A. Spatz)

Margie Hammer for Plaintiff/Wife.
Timothy J. Gricks for Defendant/Husband.
FD 05-000104-004. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Family Division.
Hens-Greco, J., September 10, 2007.

Kimberly Zeek v. Eric V. Hooe
Child Support—Maternal Aunt—Standing to File for Support

1. The trial court held that Father owed support for his
17-year-old son, who at the time of the hearing, was attend-
ing high school and living with a maternal aunt.

2. When the minor’s Mother became homeless, the child
temporarily withdrew from school and Father secured a
“consent order” allegedly emancipating the child. This
“order” was entered by a Hearing Officer without Mother’s
attendance at the hearing, without record evidence of
whether or not Father’s duty of support was terminated, and
without proof that Mother received a copy of the order
which was not signed by a judge but contained a stamped
signature. This was not an effective order and not binding
on the issue of the child’s emancipation at the time of the
support hearing.

3. 23 Pa.C.S.A. §4341 and Pa. R.C.P. 1910.3 clarify that a
custody order is not a prerequisite for standing in a support
action. Neither section alters the duty of a parent to pay sup-
port until a child graduates from high school where the
complaint for support was initiated prior to the child’s 18th
birthday.

(Hilary A. Spatz)

Daniel E. Butler for Plaintiff/Mother.
Steven L. Morrison for Defendant/Father.
FD 91-03845-005. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Family Division.
Mulligan, J., July 30, 2007.
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Raquel Underwood, a minor,
by her guardian, Catherine Underwood,

Shauna McInnes and Andrew Dash v.
Dana Wind and Sherry Kasprzyk

Dog Bite—One Bite Rule—Landlord Responsible for

Tenant’s Action

1. Defendant, Wind, allowed her pitbulls to escape
through broken door. Dog attacked minor plaintiff. Other
plaintiffs attempted to subdue dogs and were bitten.

2. Pennsylvania does not have nor did it ever have a
“first bite free” rule. Proof of knowledge of propensity of
dog to be dangerous was established against owner of dog
and landlord of rental property by act of biting involved in
this incident.

3. Unexcused violation of Pennsylvania Dog Law of 1965
is negligence per se.

4. Landlord knowledge of dogs on premises and knowl-
edge that door was broken allowed judgment to be entered
against landlord.

(William F. Barker)

Rudolph L. Massa and Colleen M. Hough for Plaintiffs.
Scott Millhouse for Dana Wind.
Marianne C. Mnich for Sherry Kasprzyk.

No. GD 04-7373. In the Court of Common Pleas of Allegheny
County, Pennsylvania, Civil Division.

MEMORANDUM AND ORDER OF COURT
O’Reilly, J., August 7, 2007—I tried this case with a jury

from January 19 to January 23, 2007, which involved a dog
bite complaint brought by the Plaintiffs, Raquel Underwood,
a minor, by and through her mother and natural guardian
Catherine Underwood, Shauna McInnes and Andrew Dash,
(“variously referred to as Underwood, McInnes, or Dash”)
against the Defendants, Dana Wind, an individual and
Sherry Kasprzyk, an individual, (“Wind”), (“Kasprzyk”). As
noted, the facts involved a dog bite of Underwood, McInnes
and Dash on November 20, 2003, by a pitbull dog owned by
Wind, who was a tenant of Kasprzyk, her aunt. The jury
returned a verdict in favor of the Plaintiffs, and against the
Defendants in the amounts of $65,000 to Underwood; $85,000
to McInnes; and $80,000 to Dash. Both Wind and Kasprzyk
have filed timely Post Trial Motions, and I heard argument
on them on June 11, 2007.

With respect to Wind, her Post Trial Motion asserts that
my charge to the jury as to the obligation of the owner of a
dog running at large was a misstatement of the law which
affected the outcome of the case; and Kasprzyk contends
that I should have granted her Motion for a non-suit at the
close of the Plaintiffs’ case, because there was no evidence
linking her to the dogs or demonstrating any knowledge by
her of their vicious propensities. She also contends I did not
properly delineate the differences between the 2
Defendants, and that our Calendar Control Judge limited her
voir dire, and denied a request for excuse for cause.

FACTS
The facts in this matter are largely uncontested, and the

issues grow out of legal interpretation. Wind, a young
woman, had been given two pitbull dogs by her boyfriend for
her protection prior to his leaving for an extended period of
time. One weighed 70 pounds and the other 90. She resided
with the dogs in a rental unit owned by Kasprzyk, and locat-

ed at Marvista Street on the Northside of Pittsburgh. She
paid no rent. The two dogs, while being kept by Wind in that
unit, created sufficient damage so as to lead Kasprzyk to
evict her. Kasprzyk offered her another rental unit, which
she owned on Sigel Street, also on the Northside. Kasprzyk
also said that she needed to have Wind leave the first unit
because she had offered it for sale, and was about to close on
it. Kasprzyk was likewise attempting to sell the Sigel Street
unit. (N.T. pp. 37, 58).

When Wind took the second unit from Kasprzyk, it was
with the understanding that the dogs would not be kept at
that property. (N.T. p. 39). Inasmuch as Kasprzyk was the
aunt of Wind, her rent was extremely low ($100 a month),
and her payment of it was sporadic. It was a month-to-month
lease with a 30 day notice to quit provision. The written lease
also prohibited animals. (Plaintiffs’ Exhibit 17). Previously,
in September, 2003, the dogs had broken out of the house due
to a defective spring closure on the door. This spring was not
repaired or replaced. On or about November 20, 2003, the
two dogs broke out of the unit occupied by Wind at Sigel
Street, and began to roam the streets.

At that time, Underwood, an eleven year old child, had
been playing with her friends in the street in front of their
homes, and they had all taken a break to go inside for a
drink. As Underwood was proceeding to her home she was
attacked by one of the pitbulls (the 70 pounder), and knocked
into a fence which gave way under the force of her weight
and the assault by the dog. (N.T. p. 177). As such, Underwood
could not escape the dog, and it took a firm grip with its teeth
on her left thigh. The other dog joined the melee, and bit the
tail of the dog attacking Underwood, but did not bite any
humans. McInnes and Dash happened to be passing by in
their vehicle at the time, and saw the dog attacking
Underwood. They quickly stopped their car. Dash ran to
Underwood and attempted to pull the dog off of her. He suc-
ceeded in doing that, only to have the dog lock onto his left
arm, inflicting severe cuts and lacerations to it. McInnes
then made an effort to free Dash from the hold the dog had
on his left arm, only to have the dog then bite her twice in
and about her knee, also, inflicting severe wounds and gash-
es. At about that time, the owner of the dogs came on the
scene and was able to control them, and remove them from
the area. (N.T. pp. 180-190).

The three victims received appropriate medical atten-
tion, and presented pictures of the wounds that they had suf-
fered, complete with stitches and later testified about the
scarring that the bites had left, as well as the emotional trau-
ma that such an episode inflicted, and continues to inflict, on
them. In this regard, Underwood, now a teenager, is very self
conscious about the scarring to her leg, and is reluctant to
wear shorts, go swimming, and also has significant emotion-
al difficulties when in the vicinity of dogs. (N.T. pp. 166-168).
Similarly, McInnes, who subsequent to the episode married
Dash, and now has two children, testified to her concerns
about her children anytime that there are dogs in the vicini-
ty. (N.T. pp. 230-232). She and her husband Dash also testi-
fied to the physical “pulling” that they feel in the area of the
scars when they attempt to move their knee or their arm.
(N.T. pp. 218, 273-275).

The record was further developed that Kasprzyk knew
that the dogs were dangerous and had been responsible for
damaging her rental unit at Marvista Street. She had afford-
ed Wind the second rental unit only on condition that the two
dogs would not be there. Wind did not abide by this condi-
tion, and acknowledged that she had lied to Kasprzyk when
she told her that the pitbulls were gone. (N.T. pp. 39, 68).
Kasprzyk also testified she had only gone to the second
rental unit on one occasion in August, 2003; that she had
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gone there only to deliver paint, so that another tenant could
paint the interior of the unit; that she merely drove to the
unit; deposited the paint on the side porch; and immediately
returned to her car and drove away. (N.T. pp. 41-43). She tes-
tified that she viewed no evidence with respect to any dogs
being kept there, or any other fact that would impute knowl-
edge to her of these dogs.

In addition, Kasprzyk said she only learned of the inci-
dent in January, 2004, when she got a letter from Plaintiffs’
Counsel. At that point she ordered Wind to get rid of the
actual biter, but permitted her to keep the other dog until
April, 2004. (N.T. p. 54).

With respect to Wind, she acknowledged that she kept the
dogs in contravention of Kasprzyk’s direction. She also
acknowledged that in September, 2003, the dogs had gotten
out by forcing the door open, and that a latch on the door had
been unable to contain them. (N.T. p. 71). She further
acknowledged that she had examined the latch, but had not
had it replaced, nor had she brought the matter to the atten-
tion to Kasprzyk. (N.T. pp. 72, 73).

ANALYSIS

A. WIND
The lodestar in matters of dog bites is the case of Miller

v. Hurst, 448 A.2d 614, (Pa.Super. 1982), a Superior Court
case decided in July, 1982, wherein the Court addresses the
Pennsylvania Dog Law of December 22, 1965, and attempts
to harmonize concepts of absolute liability with the general
law of negligence. Wind contends that I misstated the law to
the jury. In this respect, I focused on the holding in Miller v.

Hurst for the proposition that an unexcused violation of the
dog law is negligence per se.

The opinion shows a concern that a dog owner ought not
be responsible for acts of its animal that are beyond its con-
trol, and ought not be held absolutely liable for any damage
the dog causes. The Court achieved its goal by developing
the concept of “excuse,” and also by pointing out the other
affirmative defenses that a dog owner may have under the
circumstances. Thus, the development of the statement: “An
unexcused violation of the dog law is negligence per se.” By
establishing this standard, a dog owner has the opportunity
to explain why the dog got loose, and the jury is to evaluate
the “excuse” offered. The Court also accepted the require-
ments of the Dog Law as the standard for determining
whether a person has complied with the common law duty to
exercise ordinary care.

Here, Wind acknowledged that the dogs got out once
before due to a defective spring latch on the door. (N.T. pp.
72, 73), and she had taken no steps to repair it, or have it
repaired. The jury could easily find no excuse for the dogs
getting out. I note in Wind’s exception, No. 14, she says I
told the jury she was negligent per se because her dogs
escaped and were running free. She, obviously, did not
recall my charge because I emphasized that her “excuse”
was an important item for the jury to evaluate. (N.T. pp.
400-402).

Wind has also excepted my acceptance of the verbiage of
the Dog Law, appearing at 3 Pa.C.S.A. 459 §502(a)(2)(ii)1

which provides that a dog may be found to have a propensi-
ty to attack human beings by proof of a single incident of
attacking a human being. This is exactly what happened
here, and it was incumbent upon me to charge the jury
accordingly. Indeed, I merely tracked the applicable law.
(N.T. pp. 399-401).

When counsel for Wind repeatedly argued the contrary, it
was necessary for me to re-emphasize that the “one bite
rule” has never been the Law of Pennsylvania. It also seems
to me that this standard set out in the Dog Law, similar to

Miller v. Hurst, establishes the standard of proof for
“propensity.”

Wind in her exception argues, at No. 17, that the correct
statement of the law is that the dangerous propensities of the
animal need to be proven by evidence of the animal’s con-
duct before the incident in which the Plaintiffs were injured.
This contention, which flowed through counsel’s closing, is
at odds with the specific language of the Dog Law that a sin-
gle bite is proof of vicious propensity. Thus, the concept of
“every dog is entitled to its first bite” raises its head. The
Commonwealth Court in Commonwealth v. Hake, 738 A.2d
46 at 50 (Pa.Cmwlth. 1999) applied the interpretation I have
given it, and it specifically found that the 1996 Amendments
to the Dog Law “effectively removed the previous ‘one free
bite’” interpretation, and the Statute now permits liability
for the dog’s ‘first bite.’

While Counsel for Wind has labored mightily to distin-
guish Hake, a summary offense case, from the case at bar, by
reason of the fact that it involved a summary offense, and not
civil liability. I am not persuaded, and I believe the
Legislative enactment defines the standard for finding
“vicious propensity” without regard to the type of Complaint
brought. In my experience, civil actions for criminal conduct
such as assault and battery have never defined assault and
battery in terms other than in the Criminal Code. (Crimes
and Offenses 18 Pa.C.S.A. §101 et seq.).

Wind was certainly in violation of the Dog Law, because
her two dogs, one of which bit the three victims here, were
indeed running at large. I then focused on the concept of
“unexcused.” In particular, in my charge, I pointed out that
that statement of the law involved the concept of “excuse.”
That is, that if the owner, whose dog got out, could offer a
reasonable excuse, then it would not be negligence per se.

I told the jury that excuse means, “a reasonable explana-
tion for why the act occurred, acceptable to a reasonable
person under all the facts and circumstances in the case.
And it is the burden of the person offering the excuse to
prove it by a preponderance of the evidence.” I also point-
ed out, and tracked the holding from Palmero v. Nails, 483
A.2d 871 (Pa.Super. 1984) to the effect that “when a dog
owner’s dog has inflicted serious injury on a human being
without provocation, the dangerous propensities of the ani-
mal are established by a single incident of attacking the
human being.” In this regard, the biting itself is demonstra-
tive of dangerous propensities, and that is exactly what
happened here.

Counsel for Wind has excepted to this, and continues to
argue what can only be characterized as “every dog is enti-
tled to his first bite.” This has not been the law, ever, in the
Commonwealth of Pennsylvania, and the above two cited
cases make it abundantly clear that it is not the law. See in
particular Deardorff v. Burger, 606 A.2d 489 (Pa.Super. 1992),
where Judge Popovich observes “…the maxim that ‘every
dog is entitled to his first bite’ is not supportable in law or
justice. We do not understand that this maxim has ever found
acceptance in the Court of this Commonwealth.”
Nevertheless, as counsel continued to advance a first bite
theory, it struck me that he was asking for “jury nullifica-
tion” of the clear precedents in the above cited cases.
Indeed, at a conference early in the case, when I pointed out
that “one free bite” is not the Law, and I intended to charge
the jury accordingly, counsel for Wind said, “If you charge
them there is no such thing as a free bite, you should charge
but there is such a thing as having to prove to give notice that
the dog had propensities before the incident.” (N.T. p. 93).
(Emphasis supplied).

Consequently, I felt it incumbent upon me in my conclud-
ing instructions to reiterate that “every dog is entitled to his
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first bite” is not the law, and never has been, and that is how
the matter went to the Jury. (N.T. p. 411).

B. KASPRZYK
As to Kasprzyk, the landlord, she excepts to my denial of

her Motion for Non-Suit, and argues she knew nothing about
these dogs, and believed they had left the rental property
long ago.

The standard applicable to Motions for Non-Suits is that
the evidence is to be evaluated in the light most favorable to
the non-moving party including all reasonable inferences to
be drawn from the evidence. Here, Kasprzyk knew the dogs
were pitbulls; that they were dangerous; that they had dam-
aged the first rental unit that she permitted Wind to occupy
rent free; that she permitted Wind to move into a second unit
for which she was to pay rent of only $100 a month; her rent
payments were sporadic; Kasprzyk permitted Wind to take
the dogs to the second rental unit, but they were to be
removed within 1 week; Wind told Kasprzyk the dogs had
been removed; in fact the dogs were not removed; the dogs
defecated in the yard of the second unit, and were frequent-
ly tied outside in said yard on chains; the dogs barked when
they heard people outside; (N.T. p. 265). Kasprzyk went to
the second rental unit only once. She said when she went to
the second unit, and only placed a can of paint on the outside
porch; Kasprzyk, the owner of the unit which she said she
was trying to sell did not pause even a moment to view the
property she was hoping to sell; and quickly got back in her
car and left. (N.T. pp. 41-43).

The jury could easily conclude that Kasprzyk was not
telling the truth and her “see no evil” stance flies in the face
of human experience and common sense.

Counsel has cited Palmero v. Nails, 483 A.2d 871
(Pa.Super. 1984) for the standard to be applied to out of
possession landlords. That is correct and there the Court
observed: “…a landlord out of possession may be held
liable for injuries by animals owned and maintained by
his tenant when the landlord has knowledge of the pres-
ence of dangerous animals and where he has the right to
control or remove the animal by retaking possession of
the premises.”

This is exactly what I told the jury, with the addition of
the language “or should have known,” an appropriate addi-
tion under the circumstances. Thus, I am satisfied with the
charge I gave and there was sufficient evidence before the
jury to warrant their verdict. (N.T. p. 399).

Kasprzyk has also excepted to my failure to follow
counsel’s request that I point out the differences between
Kasprzyk and Wind as Defendants. In particular, at pages
400 and 401 of the transcript I do say Defendants in plu-
ral, but the balance of my charge, and the evidence
reviewed in closing arguments made it abundantly clear
that Kasprzyk was the landlord, and not the owner of the
dogs, while Wind was the tenant who owned the dogs, and
failed to repair, or have repaired the defective spring
latch, and it was her excuse that the jury was to evaluate.
Thus, the Jury clearly understood the relation between
the Defendants, and counsel seizing on my using the plu-
ral of Defendants, is a sheer makeweight. Plus, at line 24,
p. 400, I do say Defendant in the singular, and it is clear I
am referring to Wind, the owner of the dogs and her
excuse.

Kasprzyk has also excepted to action by our Calendar
Control Judge, Gene Strassburger, in not excusing for cause
jurors who purportedly believe that pitbulls were naturally
vicious and dangerous (Kasprzyk exception No. 5). The first
I learned of this was when the aforesaid Motion was filed.
Further, no transcript exists as to what kind of colloquy took

place with Judge Strassburger.
The allegation is that Judge Strassburger “revised” 5

questions that counsel for Kasprzyk wanted to ask potential
jurors. The extent of those revisions is not set forth, but it
appears they wanted to ask whether jurors believed that
pitbulls were naturally vicious, and dangerous. It also
appears they were permitted to ask that question, but did
not get an “excuse for cause” if the juror said “yes.” The
foregoing is all supposition, but shows no abuse of discre-
tion by Judge Strassburger, which I really can’t rule on
anyway.

For all the foregoing, there is no basis for relief for either
Defendant, and their Motions for Post Trial Relief are
DENIED.

C. DELAY DAMAGES
Plaintiffs have also filed a timely Motion for Delay

Damages under Rule 238. Defendant, Kasprzyk has not
answered or opposed the Motion, but Wind has. In her
response, Wind contends that she is and was totally without
funds and she was not in a position to make any offer of set-
tlement. I note that Wind did not file a Petition to proceed in
forma pauperis, and none appears on the Docket Entries.
Second, Wind was apparently attempting to buy the Sigel
Street property in April, 2004, and in the eviction letter,
Kasprzyk states “…I am hereby giving you notice if you have
not purchased the house, I am terminating the lease.” (N.T.
pp. 54, 55, Plaintiffs’ Exhibit 13). Under these circum-
stances, it cannot be said that Wind did not have some
resources at that time.

Further, Wind has offered no legal authority in support of
her position or to Counter Plaintiffs’ citation to Shay v. Flight

C. Helicopter Services, Inc., 822 A.2d 1, (Pa.Super. 2003).
Thus, I find this argument unvailing.

Counsel did, however, misstate the Underwood ver-
dict by $5,000.00. Rule 238(c) provides that “not later
than 10 days after the verdict or notice of decision the
Plaintiff may file a written Motion requesting damages
for delay and setting forth the computation.” The verdict
for Underwood was $65,000 as appears on the verdict
slip. Counsel’s calculations are accurate and in accord
with the method set out in Rule 238. He simply misstat-
ed the verdict amount by $5,000. I have corrected that,
using counsel’s own calculations, but applying them to
the actual amount. I have done this as an exercise of my
discretion.

I note that the amount due each Plaintiff is set out indi-
vidually, and Delay Damages will be GRANTED. An appro-
priate Order is attached.

BY THE COURT:
/s/O’Reilly, J.

ORDER OF COURT
AND NOW, to-wit, this 7th day of August, 2007,

Defendants’ Motion for Post Trial Relief is hereby DENIED,
and the Jury Verdict is AFFIRMED. Further, Delay
Damages are GRANTED as follows:

Verdict   Delay Damages           Total 

Underwood-a minor   $65,000        $8,724.25     $73,724.25
McInnes                     $80,000      $11,408.62     $96,408.62
Dash                            $85,000      $10,737.53      $90,737.53

BY THE COURT:
/s/O’Reilly, J.

1 A Later Amendment to the Dog Law considered in Miller v.

Hurst. It had no effect on the rationale of the case.
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Government Employees Insurance Co. v.
Jesse Ayers

Underinsured Motorist Coverage—Household Exclusion—

Stacking of Coverages

1. Motorcyclist injured by an underinsured motor vehicle
had two separate policies with the carrier, one insuring two
motorcycles and another insuring two motor vehicles. Both
policies provided for stacking of underinsured motorist cov-
erage but were issued under two separate policies because
of the insurance carrier’s underwriting practices. The
insured made underinsured motorist claims on both the
motorcycle policies and the motor vehicle polices. The carri-
er denied the claim on the motor vehicle policy due to a
household exclusion which provided no coverage for under-
insured motorist coverage when the insured was occupying
a motor vehicle not insured under the policy in question.

2. The household exclusion would not apply when the
insured purchased his coverage from the same insurance
company and paid an additional premium not to waive the
stacking of the coverages.

(Jeffrey A. Ramaley)

Joseph A. Hudock, Jr. for Plaintiff.
Judd F. Crosby for Defendant.

No. GD 05-029620. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
Horgos, J., August 23, 2007—Plaintiff, Government

Employees Insurance Company (GEICO), filed an appeal to
the Pennsylvania Superior Court from this Court’s Order of
April 16, 2007 which denied GEICO’s Motion for Summary
Judgment and entered judgment in favor of Defendant,
Jesse Ayers. The relevant facts as stipulated by the parties
are as follows.

On July 29, 2004, the Defendant insured was involved in
two motor vehicle accidents in the City of Pittsburgh. He
first sustained serious personal injuries while he operated a
motorcycle as a result of being struck by a Chevrolet pick-up
truck operated by David Pirotta. The second accident
occurred when Mr. Pirotta’s vehicle rolled backwards over
the insured’s body while he was lying in the street following
the first accident. Both accidents resulted in serious bodily
injuries. (Stipulation of Facts, paragraphs 1-4).

At the time of the accidents, Jesse Ayers was the named
insured on two separate motor vehicle insurance policies
issued by GEICO. One policy insured two motorcycles owned
by the insured. The second policy insured two pick-up trucks
owned by the insured. Both policies provided for stacking of
coverage. (Id., paragraph 6). GEICO’s underwriting policies
required that Mr. Ayers’ motorcycles and pick-up trucks be
insured under two separate insurance policies. The existence
of the motorcycles and pick-up trucks at Mr. Ayers’ house-
hold were disclosed to GEICO. (Id., paragraphs 7-9).

Mr. Ayers collected the liability limits for both accidents
on the tortfeasor’s insurance policy. When Mr. Ayers made a
claim for underinsured motorist coverage under the two
policies issued by GEICO, GEICO acknowledged his right to
stack the coverages on the two separate insurance policies
for the second accident because the insured was not “occu-
pying” the motorcycle at the time of the second accident.
GEICO denied Mr. Ayers the right to stack coverages from
the two policies for the first accident because he was “occu-
pying” the motorcycle when Mr. Pirotta’s truck struck him.
Id., paragraphs 5, 12, 13). The insured had never waived

stacking of coverages for either of the two policies issued by
GEICO. (Id., paragraph 8).

GEICO relied on the household vehicle exclusion con-
tained in the insurance policy covering the two trucks when
it denied coverage for the first accident. The relevant policy
states:

This coverage does not apply to bodily injury while
occupying or from being struck by a vehicle owned
or leased by you or a relative that is not insured for
Underinsured Motorist Coverage under this policy.

(Id., paragraph 11).
GEICO filed a declaratory judgment action seeking a dec-

laration that it had no duty to arbitrate any underinsured
motorists claims with the Defendant or pay any underin-
sured benefits to him arising out of the first accident. Both
parties filed a Motion for Summary Judgment. The Court
denied GEICO’s Motion for Summary Judgment and granted
the Motion for Summary Judgment in favor of Defendant,
Jesse Ayers.

Whether a particular loss is within the coverage of an
insurance policy is a question of law and may be decided on
a Motion for Summary Judgment in a declaratory judgment
action. Equibank v. State Farm Mut. Auto. Ins. Co., 626 A.2d
1243, 1244 (Pa.Super. 1993), appeal denied, 639 A.2d 28 (Pa.
1994). The interpretation of an insurance policy is a question
of law properly decided by the court. State Farm Mut. Auto.

Ins. Co. v. Universal Underwriters Ins. Co., 657 A.2d 1252,
1254 (Pa.Super. 1995).

The issue before the Court in both Motions for Summary
Judgment is whether the household exclusion in the GEICO
insurance policy on Defendant’s two trucks is valid and
enforceable to prevent the insured from recovering stacked
underinsured motorist benefits when such inter-policy
stacking had not been waived by the insured.

GEICO argues that the household exclusion clause is
valid and enforceable to preclude underinsured motorist
benefits, relying on Alderson v. Nationwide Mut. Ins. Co., 884
A.2d 288 (Pa.Super. 2005), appeal denied, 907 A.2d 1100 (Pa.
2006) and Prudential Property & Cas. Ins. Co. v. Colbert, 813
A.2d 747 (Pa. 2002).

The insured argues that he has a statutory right to stack-
ing of coverage on multiple vehicles on different insurance
policies under the Motor Vehicle Financial Responsibility
Law, 75 Pa.C.S.A. Section 1701 et seq. (MVFRL) which man-
dates stacking of coverage unless the insured knowingly
waives stacking in writing. There is no question that the
insured did not waive inter-policy stacking in this case.

The MVFRL requires that insurance carriers offer both
uninsured and underinsured benefits. 75 Pa.C.S.A. Section
1731. The statute also provides that stacked coverage for
each motor vehicle as to which the injured person is an
insured must also be available. 75 Pa.C.S.A. Section 1738.
The MVFRL provides, in relevant part:

(a) Limit for each vehicle.—When more than one
vehicle is insured under one or more policies pro-
viding uninsured or underinsured motorist cover-
age, the stated limit for uninsured or underinsured
coverage shall apply separately to each vehicle so
insured. The limits of coverages available under
this subchapter for an insured shall be the sum of
the limits for each motor vehicle as to which the
injured person is an insured.

75 Pa.C.S.A. Section 1738(a).

The insured argues that, in light of the specific language
of 75 Pa.C.S.A. Section 1738(a), to apply the household exclu-
sion to prevent inter-policy stacking is a direct violation of
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the statute’s mandate to provide stacking coverage unless
there has been a valid waiver by the insured. In addition to
the knowing and voluntary waiver, it must also be demon-
strated that the insured paid a reduced premium for accept-
ing the waiver of stacking. 75 Pa.C.S.A. Section 1738(c).

The cases relied upon by GEICO support the validity and
enforceability of household exclusion clauses similar to the
one at issue. It is the interplay of the household exclusion
and the statute’s mandatory offer of stacking coverage that
is at issue in this case. The Pennsylvania Supreme Court
addressed the stacking issue in Craley v. State Farm Fire &

Cas. Co., 895 A.2d 530 (Pa. 2006) and held that inter-policy
stacking can be waived and was waived under the facts of
the Craley case. Id. at 542. Because the Supreme Court held
that the waiver of stacking coverage in Craley was valid, it
did not address the validity or effect of the household vehi-
cle exclusion contained in the relevant policy although the
Supreme Court noted that it had previously found such
exclusions to be enforceable. Id. at 531-532. The Supreme
Court’s holding in Craley did not reach the interplay
between the household exclusion in insurance policies and
the statutory provisions mandating the offer of stacking cov-
erages and giving the named insureds the ability to waive
stacking.

In Craley, the Pennsylvania Supreme Court explained
that allowing all insureds the opportunity to waive stacking
is in accord with the Court’s view of the MVFRL and its
amendments as a “scheme for motorist insurance which has
been adjusted to preserve the core remedial aspects while
also promoting, with increasingly greater emphasis, the con-
tainment of insurance costs.” (citation omitted) Id. at 540.
The Court noted that the legislature has been employing the
use of free consumer choice with greater frequency in fur-
therance of these objectives. Id. at 540, citing Lewis v. Erie

Ins. Exch., 793 A.2d 143, 152 (Pa. 2002). The Court conclud-
ed that it resolved any ambiguity present in 75 Pa.C.S.A.
Section 1738(b) “in favor of allowing consumers the choice
to waive the coverage and thereby reduce their premiums.”
Craley, supra at 540.

Here, the parties have stipulated that the insured did not
waive the stacking of coverage. The insured chose to pay
additional premiums in order to purchase stacked coverage.
To deny the insured the coverage for which he chose to pay
certainly does not promote the legislative goals of the
MVFRL. The Court in Craley asserted the right of all
insureds to knowingly and voluntarily waive stacking. Here,
GEICO seeks to have this Court declare that GEICO can uni-
laterally deny stacked coverage paid for by the insured by
inserting exclusionary language elsewhere in the policy. The
insured would have no reason to expect or anticipate an
exclusionary clause regarding a coverage for which he or
she consciously chose to pay.

There is a contradiction or ambiguity in this policy as
applied under the facts of this case. Ambiguities in a policy
must be construed against the insurer. Pennsylvania Nat.

Mut. Cas. Ins. Co. v. Kaminski Lumber Co., 580 A.2d 401
(Pa.Super. 1990). Similarly, exceptions to coverage are gener-
ally construed against the insurer. Techalloy Co. v. Reliance

Ins. Co., 487 A.2d 820 (Pa.Super. 1984). Further, the insured
has a right to expect that he or she will receive something of
comparable value in return for the premium paid and policy
clauses providing coverage are interpreted in a manner
affording the greatest protection to the insured. Winters v.

Erie Insurance Group, 532 A.2d 885 (Pa.Super. 1987).
With these principles articulated by the Pennsylvania

Superior Court in mind as well as the application of the prin-
ciples set forth in Craley, the Court finds that the insured is
entitled to the underinsured motorist benefits sought herein

under the facts and circumstances of this case. The contra-
diction within the insurance policy at issue creates an ambi-
guity which must be resolved in favor of the insured. To
allow stacking on the policy covering the trucks meets the
reasonable expectations of the insured who voluntarily
chose stacking coverage and the attendant increased premi-
um. Accordingly, this Court properly denied GEICO’s
Motion for Summary Judgment and granted the Defendant
insured’s Motion for Summary Judgment.

BY THE COURT:
/s/Horgos, J.

John A. Danzilli, Jr. v.
James Lomeo

Home Rule Charter Community—Borough Code

1. The Borough Code controls home rule municipalities
regarding limitations of municipal powers.

2. Although the Home Rule Charter and Optional Plan
Law is silent on the investment of general funds, such invest-
ments must be of the type authorized by the Borough Code.

(Carol Sikov Gross)

Randall R. Rhoades for Plaintiff.
Chelsea Dice for Defendant.

No. GD 06-030525. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
Horgos, J., August 28, 2007—Plaintiff, John A. Danzilli,

Jr., in his capacity as Deputy Mayor of the Municipality of
Monroeville, filed a Complaint against Defendant, James
Lomeo, in his capacity as Mayor of the Municipality of
Monroeville, seeking a declaratory judgment that the
Integral Part Trust was a retirement or pension fund that
may be invested pursuant to the terms of the Pennsylvania
Probate, Estates and Fiduciaries Code (PEF Code).
Alternatively, Plaintiff sought a declaration that the
Municipality of Monroeville, as a local government organ-
ized under the Home Rule Charter and Optional Plan Law
(HRCOPL), is not bound by Section 1316 of the Borough
Code, 53 P.S. Section 46316.

After Defendant filed an Answer, Plaintiff filed a Motion
for Judgment on the Pleadings. Following oral argument on
Plaintiffs Motion, this Court entered an Order dated June 28,
2007 denying Plaintiff ’s Motion for Judgment on the
Pleadings. Plaintiffs appeal to the Pennsylvania
Commonwealth Court followed.

There are no disputed issues of material fact. The issues
contested by the parties arise from differing interpretations
of provisions of the Borough Code. In order to understand
the legal issues, a brief summary of the facts is in order.

The Municipality of Monroeville is a home rule charter
community organized under the HRCOPL. Monroeville’s
Home Rule Charter requires that “all checks or drafts of the
Municipality shall be signed by the Manager and shall be
counter-signed by the Mayor.” (Monroeville Home Rule
Charter, Section 1109, Brief in Opposition, Exhibit A). In late
2006, Council for the Municipality of Monroeville voted to
invest $6,000,000.00 ($6 million) from Monroeville’s general
fund into the Integral Part Trust (Trust) to generate funds
for post-retirement healthcare/medical benefits. Defendant
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refused to counter-sign the check and advised Council,
which includes Plaintiff, that he will only counter-sign the
check upon a determination by the court that the post-retire-
ment healthcare/medical benefits fall under the scope of a
pension or retirement fund in accordance with the Borough
Code and that it is permissible to invest the post-retirement
benefits in the Trust in accordance with Chapter 73 of the
PEF Code.

Defendant’s refusal to counter-sign the checks without a
determination of its propriety is based on his argument that
Monroeville is bound by the provisions of the Borough
Code, specifically 53 P.S. Section 46316, which limits a
municipality’s investment of its general funds to specific
types of capital investments which do not include the trans-
action contemplated by Monroeville Council.

Defendant correctly argues that the HRCOPL limits
municipal powers as follows:

(e) Statutes of general application.—Statutes that
are uniform and applicable in every part of this
Commonwealth shall remain in effect and shall not
be changed or modified by this subpart. Statutes
shall supersede any municipal ordinance or resolu-
tion on the same subject.

53 Pa.C.S.A. Section 2962(e). Section 1316 of the Borough
Code is one such statute enacted by the Pennsylvania legis-
lature which supersedes any ordinance or resolution enact-
ed on the same subject.

The Pennsylvania Commonwealth Court addressed the
interplay of the HRCOPL and the Borough Code in the con-
text of the appointment of police officers in a home rule
charter municipality in Norristown Fraternal Order of

Police, Lodge 31 v. DeAngelis, 611 A.2d 322 (Pa.Cmwlth.
1992). In Norristown, the issue was whether a home rule
municipality had the authority to appoint certain police offi-
cers to higher ranking positions in the police department
without following the civil service requirements provided in
the Borough Code, although the HRCOPL was silent regard-
ing civil service. The Court stated that “the legislature did
not intend to jeopardize existing statutory protections regu-
lating police officer appointments” as a result of the enact-
ment of the HRCOPL and further stated that “the legislature
did not intend to permit a home rule charter municipality to
supersede state legislation.” Id. at 325-326. The Court held
that the home rule municipality essentially lacked the
authority to supersede the civil service provisions of the
Borough Code even though the HRCOPL was silent as to
matters concerning civil service. See also: Municipality of

Monroeville v. Monroeville Police Department Wage Policy

Committee, 767 A.2d 596 (Pa.Cmwlth. 2001) where the Court
held that although the HRCOPL grants broad municipal
powers, it specifically “precludes municipalities from pro-
viding pension benefits different from those prescribed in
general law including Act 600.” Id. at 599. The Court held
that Monroeville was required to enact local laws in accor-
dance with Act 600 when dealing with the police pension
fund even though the HRCOPL did not specifically refer to
Act 600.

Here, this Court is faced with the same basic issue and
must reach the same result. The Borough Code is controlling
on home rule municipalities in matters regarding the limita-
tion of municipal powers. Therefore, although the HRCOPL
is silent on the investment of general funds, Monroeville
Council may invest its funds only in the type of investments
authorized by the Borough Code.

In his Statement of Matters Complained of on Appeal,
Plaintiff also argues that the Court erred as a matter of law
when it found that the Integral Part Trust which was estab-

lished to fund post-retirement medical benefits is not a pen-
sion or retirement plan governed by the PEF Code.

The Borough Code provides, in relevant part:

(c) Authorized types of investments for borough
funds shall be:

***

(vii) Any investment authorized by 20 Pa. C.S. Ch.
73 (relating to fiduciaries investments) shall be an
authorized investment for any pension or retire-
ment fund.

53 P.S. Section 46316 (c)(vii). Thus, if post-retirement
healthcare/medical benefits are included within the mean-
ing of “pension and retirement fund(s)” in the PEF Code,
then the PEF Code would govern the investment of the
Integral Part Trust as Plaintiff maintains.

The Court is mindful that where a statute is unambigu-
ous, the Court “may not ignore the plain language ‘under the
pretext of pursuing its spirit’ for the language of a statute is
the best indication of legislative intent.” Colville v. Allegheny

County Retirement Board, 926 A.2d 424, 431 (Pa. 2007) citing

1 Pa.C.S.A. 1921(b). Further, it is only when the words of a
statute are not explicit that the court may attempt to discern
the legislative intent by considering other means of statuto-
ry interpretation. Harkness v. Unemployment Compensation

Board of Review, 920 A.2d 162, 170 (Pa. 2007).
Here, if the legislature had intended to include post-

retirement healthcare/medical benefits, it would have
defined the scope of pension and retirement funds to include
such benefits. It did not. In governmental accounting stan-
dards, pension benefits are distinguished from other post-
employment benefits (OPEB). Specifically, the
Governmental Accounting Standards Board (GASB) promul-
gated GASB Statement No. 43, entitled Financial Reporting

for Post-employment Benefit Plans Other Than Pension

Plans, and GASB Statement No. 45, entitled Accounting and

Financial Reporting by Employers for Post-employment

Benefits Other Than Pensions. Both GASB Statements No. 43
and 45 require local municipalities to recognize their liabili-
ties for other post-employment benefits (OPEB) independ-
ent of pension benefits on their balance sheets. According to
the Statements, if the funds are held in trust for the local
government’s OPEB, said funds may be counted against the
municipality’s net OPEB liability, thus offsetting or reducing
the net liabilities shown on its balance sheet. The meaning of
“other post-employment benefits” would seem to clearly
include post-retirement healthcare/medical benefits which
are distinguished from pension or retirement funds.

Defendant has examined the legislative history of 53 P.S.
Section 46316(c)(vii) and points out that State
Representative Hickernell from the 98th District has intro-
duced amendments to the current legislation that specifi-
cally address expanding the scope of authorized invest-
ments to include post-retirement benefits. House Bill No.
2810 of the 2006 Session and House Bill No. 622 of the 2007
Session proposed identical revisions to the current legisla-
tion as follows: (Underscoring reflects the proposed
amendments and [brackets] are used to omit language that
appears in existing law.)

(c)Authorized types of investments for borough
funds shall be:

***

(vii) Any investment authorized by 20 Pa. C.S. Ch.
73 (relating to [fiduciaries] municipalities invest-
ments) shall be an authorized investment for any
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pension or retirement fund[.] or post-retirement

benefit, including, but not limited to, health insur-

ance, provided that the investment or money desig-

nated for any post-retirement benefit shall be

accounted for separately in all respects and that

the earnings from the investment are computed,

recorded and credited to the accounts from which

the investment was purchased.

(House Bill No. 2810 and House Bill No. 622, Brief in
Opposition, Exhibits B, C).

Clearly, if the post-retirement benefits are now within the
meaning of municipal pensions or retirement plans in the
Borough Code, then the proposed amendments would not
have been contemplated. Plaintiff would have the Court leg-
islate this amendment by means of a declaratory judgment
and such an action is not the role of the judiciary.

For all of the foregoing reasons, the Court properly
denied Plaintiff ’s Motion for Judgment on the Pleadings and
declared as follows:

1. Section 1316 of the Borough Code is applicable in
the instant case;

2. The Integral Part Trust intending to fund post-
retirement health care benefits is not a pension or
retirement fund in accordance with the Section
1316 of Borough Code;

3. As such, the Plaintiff may not invest said funds
for 6 post-retirement health care benefits pursuant
to Chapter 73 of the Probate, Estates and
Fiduciaries Code.

(Order of Court, June 28, 2007).

BY THE COURT:
/s/Horgos, J.

Roger Sossong v.
Shaler Area School District and

Pittsburgh Regional
Building Trade Council

Preliminary Injunction—Adequate Remedy at Law

There is no equitable issue where a surcharge action is
available to Plaintiff.

(Carol Sikov Gross)

Allan L. Fluke for Plaintiff.
W. Theodore Brooks for Shaler Area School District.
Joshua M. Bloom for Pittsburgh Regional Building Trade
Council.

No. GD 07-008602. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
I. PRELIMINARY STATEMENT

O’Reilly, J., September 6, 2007—This matter came before
me while I was in Motions Court on April 25, 2007. It
involved the Motion for Special/Preliminary Injunction filed
by the Plaintiff, Roger Sossong (“Sossong”) against the
Defendants, Shaler Area School District, (“Shaler”) and
Pittsburgh Regional Building Trade Council (“Council”)
with respect to the award of public contracts for construc-
tion to the facilities of Shaler.

In essence, Sossong sought to enjoin the award of con-
tracts by Shaler to the successful bidders because of the
requirement that such successful bidders enter into an
agreement with the Council assuring labor peace, and an
adequate supply of skilled craftsmen for the completion of
the project. Sossong, a resident of Shaler, and a presumed
tax payer, has standing to sue, but it appears he is serving as
a stalking horse for an anti-union employer consortium
known as Associated Builders and Contractors, Inc.,
(“ABC”). The Complaint and Motion in this matter were
filed on April 24, 2007, and the Motion for the
Special/Preliminary Injunction was presented to me the
next morning.

II. APPARENT FACTS
The only items before me at the argument were the

Complaint filed by Sossong, and the Motion for
Special/Preliminary Injunction. By way of review, a
Special/Preliminary Injunction is to be granted only when
six critical elements are present. As presented by counsel
for the Council they are:

The moving party must show:

1) that the injunction is necessary to prevent imme-
diate and irreparable harm that cannot be ade-
quately compensated by damages;

2) that greater injury would result from refusing an
injunction than from granting it, and, concomitant-
ly, that issuance of an injunction will not substan-
tially harm other interested parties in the proceed-
ings;

3) that a preliminary injunction will properly
restore the parties to their status as it existed
immediately prior to the alleged wrongful conduct;

4) that the activity it seeks to restrain is actionable,
that its right to relief is clear, and that the wrong is
manifest, or, in other words, must show that it is
likely to prevail on the merits;

5) that the injunction it seeks is reasonably suited
to abate the offending activity; and,

6) that a preliminary injunction will not adversely
affect the public interest. See Warehime v.

Warehime, 860 A.2d 41, 46 (Pa. 2004).

“For a preliminary injunction to issue, every one of [] pre-
requisites must be established; if the petitioner fails to estab-
lish any one of them, there is no need to address the others.”
Summit Town Centre v. The Shoe Show of Rocky Mount. Inc.,

828 A.2d 994, 1001 (Pa. 2003) (quoting Allegheny v.

Commonwealth, 544 A.2d 1305, 1307 (Pa. 1998).
Here, and as represented by Shaler’s solicitor at argu-

ment, the determination that additions to the school build-
ings were needed, and the work to bring about the solicita-
tion of contracts and the award thereof had been underway
for a substantial period of time. This obviously involved
determinations that construction should be undertaken; the
commissioning of engineers and architects to develop the
plans, specifications, and design for the construction; the
acquisition of appropriate financing; the advertisement for
bids under applicable law; and the award of those bids.
Given the magnitude of this project, in the vicinity of sever-
al million dollars, Shaler took steps to assure labor peace,
and the limitation of disruption in the work flow.

This was of special concern to Shaler given the fact that
in the Western Pennsylvania Area numerous construction
projects were underway or planned, which would place a
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strain on the availability of skilled tradesmen to assure a
proper and timely completion of the project. To that end,
Shaler entered into what has become popularly known as a
“Pickett Agreement” whereby it entered an agreement with
the Council on behalf of its constituent building trades union,
which would assure labor peace for this project, and in
return the contractors to whom the bid was awarded would
enter into an agreement with the Council, agreeing to secure
its tradesmen from their particular hiring halls, and other-
wise living up to union contracts. This obviously included
contributions on behalf of the employees into the various
pension and other funds established under those contracts.
Such agreement was found lawful by the Commonwealth
Court in Pickett Construction Inc., et al. v. Luzerne County

Convention Center Authority, 738 A.2d 20 (Pa. Cmwlth.
1999). Hence, the name “Pickett Agreement.”

It is the enforcement by Shaler of the aforesaid “Pickett
Agreement” upon prospective bidders that is subject of this
Sossong lawsuit. In essence, Sossong contends that Shaler
will spend more public money than necessary by reason of
requiring contractors to enter into this agreement with the
Council. At argument, Sossong was represented by counsel,
and Shaler and Council were each represented by counsel.
Shaler in defense of its “Pickett Agreement” asserted that
the same were indeed legal, and, as noted above, had
received the approval of the Commonwealth Court in an ear-
lier case growing out of a similar situation in Lackawanna
County, Pennsylvania. Counsel for Shaler and Council also
cited to a recent Supreme Court Opinion, Building and

Construction Trades Council v. Associated Builders and

Contractors, 507 U.S. 218, 113 S.Ct. 1190 (1993), wherein a
unanimous Supreme Court specifically found that the kind of
agreement involved herein was indeed proper. I note that
ABC was a litigant in both of the above cases.

At argument, I denied the Motion, and I deemed a hear-
ing thereon to be unnecessary in view of the circumstances
then existing. In particular, the award of the contract was to
be made that night by Shaler. Obviously, this would have an
adverse impact on the public interest. Further the relief
sought was an Order voiding the “Pickett Agreement,”
which would necessitate re-bidding of the entire project,
which would create further delay, and adversely impact the
public interest. Finally, I said from the bench that I did not
see that an equitable issue lay in the case, inasmuch as citi-
zen Sossong’s remedy was a surcharge action against Shaler
School Board Members, if the award under existing circum-
stances proved to be a waste of Shaler’s money.

It appears that Sossong on May 9, 2007, filed an amend-
ment to his original complaint, and presented the same, and
another Motion for Preliminary Injunction to my colleague,
the Honorable Michael Della Vecchia on May 14, 2007. Said
complaint, while captioned amended complaint and filed at
the same docket number without leave of Court was not sub-
stantially different from the complaint previously before me.
Judge Della Vecchia entered his Order denying the Motion
and essentially ruling that my earlier action in the case was
the law of the case, and that he would not lend himself to, or
be a participant in, forum shopping.

III. ANALYSIS
As noted, my initial denial of the Motion was based on my

verbalization from the bench that this was not an equity mat-
ter, given the fact that a surcharge action was available. My
colleague, the Honorable Judith L.A. Friedman has previ-
ously ruled in this fashion, and been specifically sustained
on this point. See Franco Mascatiello v. South Hills Area

Council of Governments and Borough of Whitehall, No. 501
C.D. 2003, at Page 7. This is an unreported case issued April

22, 2004, but I am aware of it given that Judge Friedman is a
colleague, and I have also heard cases involving some of the
same litigants.

In addition, having received the Notice of Appeal from
Sossong, I have had the time, which was not available to me
before I heard argument on the Motion, to examine the case
law cited by Shaler and Council, and to read the briefs of all
parties. After reading the above two cited cases, it is abun-
dantly clear to me that they are controlling on the issue here-
in, and any further action by me would have been a waste of
judicial resources, and an imposition on the Defendants. I
find this to be especially the case here since the award by
Shaler was to be made that night, and Sossong certainly had
notice of Shaler’s intention probably from the inception, but
certainly from the time of the publication of the advertise-
ment soliciting bids, which he acknowledges was in March,
2007. Thus, there was no basis to grant a Special or
Preliminary Injunction and my ruling was in accordance
with both applicable substantive law, and the standards for
the grant of an Injunction.

A final observation is in order and that is that this project
is subject to the Prevailing Wage Act, and given that the pre-
vailing wage is usually the Union wage, plus the value of the
Union benefits, the likelihood of there being a difference in
wage payments between Union employees and non-Union is
extremely remote, and a monetary loss to Shaler is unlikely.

Under all these circumstances, my action in denying the
Special/Preliminary Injunction was correct.

BY THE COURT:
/s/O’Reilly, J.

Dated: September 6, 2007

Linda L. Sinka, individually
and as Administratrix of the

Estate of Jason Sinka (Deceased) v.
Katherine L. Patterson, et al.

Medical Malpractice—Affidavit of Non-Involvement

The court will reinstate a defendant, previously dis-
missed, upon the filing of an affidavit of non-involvement,
upon a showing that the evidence would require the issue of
that defendant’s involvement to be submitted to a jury.

(Robert A. Crisanti)

Dennis M. Abrams for Plaintiff.
Michael M. Badowski for Defendant Schwartz.
Terry C. Cavanaugh for Defendants Patterson and Forbes
Regional Hospital.
Deborah D. Olszewski for Defendant Hoyt.
James R. Miller for Defendants Wadhar and Emergency
Medicine Physicians of Allegheny County.
Joseph A. Macerelli for Defendant Pittsburgh Critical Care.

No. GD 06-008886. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

OPINION
Wettick, J., October 4, 2007—Plaintiff ’s motion to rein-

state a defendant who was dismissed upon his filing of an
affidavit of noninvolvement pursuant to Pa. R.C.P. No. 1036
is the subject of this Opinion and Order of Court.1

This is a medical malpractice action brought by the
Administratrix of the Estate of Jason Sinka (deceased). The
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deceased was taken to Forbes Regional Hospital on April 21,
2004 at approximately 2:00 A.M., and he died as a patient in
the hospital at approximately 2:30 P.M. on the same day. The
complaint describes a series of failures that allegedly caused
Mr. Sinka’s death. The complaint names Steven J. Schwartz,
M.D., as a defendant based on allegations that he was
involved in the deceased’s treatment.

Dr. Schwartz filed an affidavit of noninvolvement in
which he stated that on April 21, 2004 he was not on duty at
Forbes Regional Hospital, that he was not present in the
Commonwealth of Pennsylvania but, rather, was in the State
of Maryland, and that he did not participate in any way in the
care and treatment of Mr. Sinka.

No party opposed the motion. Plaintiff ’s counsel stated
that he did not oppose the motion because he had no reason
to question the veracity of the affidavit. Thus, I entered a
court order dated June 30, 2006 dismissing plaintiff ’s claims
against Dr. Schwartz.

On August 24, 2007, plaintiff presented a motion to rein-
state the claims against Dr. Schwartz pursuant to 40 P.S.
§1301.827-A(d) which reads as follows:2

(d) If the court determines that a health care
provider named as a defendant falsely files or
makes false or inaccurate statements in an affidavit
of noninvolvement, the court, upon motion or upon
its own initiative, shall immediately reinstate the
claim against that provider. In any action where the
health care provider is found by the court to have
knowingly filed a false or inaccurate affidavit of
noninvolvement, the court shall impose upon the
person who signed the affidavit or represented the
party, or both, an appropriate sanction, including,
but not limited to, an order to pay to the other party
or parties the amount of the reasonable expenses
incurred because of the filing of the false affidavit,
including a reasonable attorney fee.

Plaintiff ’s motion to reinstate identifies evidence obtained
through discovery that may support a finding that Dr.
Schwartz was involved in the care of the deceased. For exam-
ple, the motion refers to the deposition testimony of a physi-
cian stating that he had a discussion with Dr. Schwartz
regarding the condition of the deceased. In his answer to the
motion, Dr. Schwartz states that he was on-call on April 20,
2004, and not April 21, 2004, and did not have any involve-
ment with the care of the deceased. He alleges that the med-
ical records support his statement and that the testimony
upon which plaintiff relies is in error and contrary to the con-
temporaneously recorded medical records. He avers that the
statements in his affidavit of noninvolvement are correct.

Section 1301.827-A(d) provides that the court shall imme-
diately reinstate the claim against the healthcare provider if
the court finds that Dr. Schwartz falsely filed or made false
or inaccurate statements in his affidavit of noninvolvement.
If I were to give a literal reading to this provision of
§1301.827-A(d), it would be the court’s responsibility to
determine whether Dr. Schwartz falsely filed or made false
and inaccurate statements in his affidavit of noninvolve-
ment. This means that a judge would decide any factual dis-
pute as to Dr. Schwartz’s involvement in the treatment of the
deceased after hearing the testimony of all witnesses offer-
ing testimony on this issue. However, I am not going to read
this provision literally because I do not believe that the
Legislature intended for a judge–rather than a jury–to make
credibility findings. Consequently, I will reinstate the claims
against Dr. Schwartz upon a showing that the evidence upon
which plaintiff relies would require the issue of Dr.
Schwartz’s involvement to be submitted to a jury.

Previously, I considered a related issue in Decoskey v. St.

Francis Medical Center, 146 P.L.J. 642 (1998). In that case,
the defendant-physician filed a motion for dismissal based on
an affidavit of noninvolvement in which he averred that he
was the attending physician in the critical care unit of St.
Francis Hospital on the day of the alleged injury and that the
incident upon which the lawsuit is based took place prior to
the plaintiff being placed under his care or under the care of
any of his servants or employees. I considered the interplay
between §1301.827-A(a) which provides that any healthcare
provider named as a defendant in a medical malpractice
action may cause the action against the provider to be dis-
missed upon the filing of an affidavit of noninvolvement with
the court and subsection (d), previously discussed, which
provides for a court to reinstate the claim if the court deter-
mines that the healthcare provider falsely filed or made false
or inaccurate statements in the affidavit of noninvolvement.

I said that if I literally construed 1301.827-A, I must dis-
miss the claims against the physician upon his filing of the
affidavit of noninvolvement unless I made the determination
that material statements in the affidavit were inaccurate.
However, the plaintiff had demanded a jury trial and under
Article 1, Section 6 of the Pennsylvania Constitution the
plaintiff was entitled to have factual disputes decided by a
jury. Consequently, I concluded that the Legislature intend-
ed to permit a dismissal only where the plaintiff (or any
other party) could not present evidence that would support a
jury determination that the physician was involved in the
treatment which is the subject of the lawsuit.3

I stated that I would implement 1301.827-A(a) in the fol-
lowing manner: The healthcare provider seeking a dismissal
shall file a motion to dismiss which includes the affidavit of
noninvolvement that is the basis of the motion. If the court,
upon review of the motion, determines that the healthcare
provider has established a prima facie case for dismissal pur-
suant to §1301.827-A(a), the court will not schedule a final
argument on the motion until the plaintiff (or any other party
opposing the motion) has had the opportunity to conduct dis-
covery limited to the issue of the healthcare provider’s
involvement in the treatment of the plaintiff. At the final
argument, the sole issue will be whether the plaintiff (or any
other party opposing the motion to dismiss) has produced evi-
dence which would require the submission of the issue of the
involvement of the healthcare provider to a jury.4

In deciding plaintiff ’s motion to reinstate the claim
against Dr. Schwartz, I will be using a procedure that is sim-
ilar to the procedure governing a healthcare provider’s
motion to dismiss based on an affidavit of noninvolvement.
The parties, for purposes of this motion, may conduct discov-
ery relating to the involvement of Dr. Schwartz in the treat-
ment of the deceased. This discovery may include deposi-
tions conducted by Dr. Schwartz of the witnesses upon which
plaintiff ’s motion to reinstate is based.

I am not staying discovery of plaintiff ’s claims against the
other defendants while this motion is pending. Counsel for
Dr. Schwartz shall be notified of and may participate in any
depositions, including those that are not related to this
motion to reinstate Dr. Schwartz.

For these reasons, I enter the following Order of Court:

ORDER OF COURT
On this 4th day of October, 2007, it is hereby ORDERED

that:
(1) discovery relating to the issue of the involvement of

Steven J. Schwartz, M.D., in the treatment of the deceased
shall be completed within sixty (60) days of this date; and

(2) within fifteen (15) days thereafter, plaintiff and any
other party who seeks reinstatement of plaintiff ’s claims
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against Dr. Schwartz shall file briefs in support of plaintiff ’s
motion to reinstate; within fifteen (15) days thereafter,
defendant Steven J. Schwartz, M.D., shall file his brief; and
reply briefs may be filed within seven (7) days thereafter.
Argument on January 18, 2008 at Noon.

BY THE COURT:
/s/Wettick, J.

1 The Rules of Civil Procedure do not set forth a procedure
for reinstating a claim that was dismissed pursuant to an
affidavit of noninvolvement.

2 There are no issues regarding the statute of limitations
because the filing of an affidavit of noninvolvement tolls the
statute. 40 P.S. §1301.827-A(b).

3 The Decoskey opinion is based on an opinion that I entered
in Buyce v. Mellon-Stuart Co., 140 P.L.J. 65 (1991), which
dealt with the filing of an affidavit of noninvolvement in a
negligence action against a construction design professional.

4 Rule 1036 governing dismissal upon affidavit of nonin-
volvement, which was promulgated after the Decoskey opin-
ion, utilizes a similar procedure.

Township of Moon v.
Sheila Zipporah, L.P.,

t/d/b/a The Polo Club Apartments v.
Moon Area School District

Duty to Correct—Error of Law—Nuisance—Standard of

Review

1. The standard of review requires a court to affirm the
Moon Township Board of Appeals unless Zipporah’s consti-
tutional rights were violated, an error of law was committed,
the proceeding did not comply with the Local Agency Law
requirements or a finding necessary to the Board’s adjudica-
tion was not supported by substantial evidence.

2. There is no evidence to support a conclusion that
Zipporah was the successor to the Developer, only that she
was the Developer’s grantee of some real estate.

3. An error of law was committed and a finding of law
necessary to the Board’s decision was intentionally not
made.

4. The pipe causing the problem was not a part of the
property Zipporah was obligated to maintain.

5. The pipe was a nuisance maintained on the School
District’s property.

6. The Board did direct appropriate corrective action but
directed the wrong party to perform it.

(Carol Sikov Gross)

David A. Borkovic for Sheila Zipporah, L.P., et al.
Stephen L. Korbel for Moon Township.
Falco A. Muscante for Moon Area School District.
Alan Lubelski for Moon Township Board of Appeals.

No. GD 06-28909; SA07-63. In the Court of Common Pleas of
Allegheny County, Pennsylvania, Civil Division.

MEMORANDUM IN SUPPORT OF ORDER

INTRODUCTION
Friedman, J., September 10, 2007—Appellant, Sheila

Zipporah, L.P., t/d/b/a The Polo Club Apartments
(“Zipporah”), has filed an appeal from a decision of the
Moon Township Board of Appeals (“the Board”) finding it in
violation of the Township’s Stormwater Maintenance
Ordinance because, as stated in the Notice of Violation, a
“temporary corrugated metal pipe [hereinafter, “the Pipe”]
downstream of the stormwater detention basin is blocked
with silt, which is causing a backup of water” and because,
as a result of the backup, “[t]he detention basin [hereinafter,
the Pond], emergency spillway and basin embankment
slopes are overgrown with tall grasses and trees.” It was the
Stormwater Management Officer of the Township (“the
Intervenor”) who served the notice of violation/cease and
desist order upon Zipporah.

The facts alleged in the Notice of Violation and quoted
above are not in dispute although they are incomplete. The
omitted fact is also not in dispute: the Pipe is not on proper-
ty owned by Zipporah; rather, it was abandoned by the devel-
oper (“Developer”) of the real estate which was later
acquired by Zipporah. The Developer had placed the Pipe on
real estate owned by the Moon Area School District (“the
School District”) pursuant to a temporary easement the
School District had granted to the Developer subject to the
condition that the Developer remove it once it had served its
purpose. The Developer failed to remove it and the School
District failed to enforce the terms of the temporary ease-
ment. The question presented by these undisputed facts is
purely a legal one: does Zipporah have the duty to remove
the Pipe?

The legal question before the Board was whether
Zipporah was liable for the blockage caused by the aban-
doned Pipe even though it is not on Zipporah’s land. The
Board decided Zipporah was liable based on an unsupported
assumption that Zipporah had acquired the Developer’s off-
site, personal obligation merely by virtue of having acquired
the real estate. The Board continues to hold this position on
appeal, relying on Stivala Investments, Inc. v. South

Abington Twp. Board of Commissioners, 815 A.2d 1
(Pa.Cmwlth. 2002), which will be discussed later herein.

The Township, which was granted leave to intervene,
has a slightly different position from that of the Board,
and argues that the Pond on Zipporah’s land was to be
kept dry and Zipporah’s failure to do this is the more crit-
ical violation.

DISCUSSION
The standard of review is set forth in Section 754(b) of the

Local Agency law, which essentially requires this Court to
affirm the Board unless (1) Zipporah’s constitutional rights
were violated, (2) an error of law was committed, (3) the pro-
ceeding did not comply with the Local Agency Law require-
ments, or (4) a finding that was necessary to the Board’s
adjudication was not supported by substantial evidence. See
2 Pa.C.S.A. §754(b).

The Board, at page 9 of its Brief filed July 13, 2007,
admits that there was “one error in its decision letter that
was issued on December 15, 2006, which is a part of the
Certified Record at Tab I. The Board is aware that Sheila
Zipporah did not initiate the development of the Polo Club
project and only purchased the development from its prior
owner, Moon Township Apartments Partnership. However,
the Board believes this to be harmless error that will not
alter the Board’s final decision….” That error is not, howev-
er, harmless. In fact, it is crucial. The Board contends that
Zipporah is the “successor” to the Developer, when there is
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no evidence to support a conclusion that Zipporah is any-
thing more than the Developer’s grantee of some real estate.

The Board claims the instant case is analogous to Stivala,

supra. However, Stivala involved conditions on the land that
had actually been purchased from the developer, not, as
here, conditions on the land of a third party. Stivala is inap-
posite given the evidence (which, again, is undisputed) in
this case.

The Certified Record shows that an error of law was com-
mitted and that a finding necessary to the Board’s decision
was intentionally not made. We therefore need not address
the subtler questions of the constitutionality of the sections
of the ordinance at issue at this time.

The Pipe at issue was never intended to be a permanent
part of the Stormwater Management System for Zipporah’s
real estate. The Pipe is therefore not a part of what Zipporah
is obligated to maintain. Rather, the Pipe is a nuisance main-
tained on the property of a third party, the School District.
The School District, not Zipporah, seems to be the entity that
has caused the problem by permitting the temporary pipe to
become a permanent blockage of the stream. The Board’s
decision finding Zipporah in violation is without any eviden-
tiary support. All witnesses before the Board agreed (1) that
the Pipe is on the School Board’s property, (2) that the Pipe
should have been removed years ago by the Developer based
on the fact that the easement granted for its placement was
a temporary one that has expired, (3) that the Pipe is the rea-
son why the stream below Zipporah’s detention pond is
blocked, (4) that, because of the blockage of the stream, the
Pond cannot drain, and (5) that, until the Pipe is removed
from the School District’s property and the stream bed
restored where it runs through the School District’s proper-
ty, the Pond cannot be made to function as designed and
approved.

This evidence does not provide a basis for the Board to
have found Zipporah in violation of the ordinance. Rather,
Zipporah is an injured party, at least based on the undisput-
ed evidence before the Board.

The School District has so far been only tangentially
involved in the matter. It appears from the Record that it
attempted to grant Zipporah an easement to come upon its
property to remove the Pipe. This was strictly a one-sided
easement—Zipporah neither asked for it nor accepted it.
Why the easement was granted is unclear, there having been
no testimony from the School District on that issue. To the
extent it may have constituted an attempt to create a duty in
Zipporah to use the easement to remove the Pipe, it obvious-
ly fails. The mere fact that one has the right to do something
does not mean that one also has the duty to do it. I have the
right to drive my car, but I can also refuse to drive it.
Similarly, I may have been given permission to cross my
neighbor’s yard, but I have no duty to do so. Even less would
I have the duty to clean up my neighbor’s yard.

The Township does not argue that Stivala applies, and
relies instead on Pitcher v. Heidelburg Township Board of

Supervisors, 637 A.2d 715 (Pa.Cmwlth. 1994), for the propo-
sition that a landowner can be required “to engage in off-site
improvements” related to land use approvals. The Township
would have the Court analogize such requirements for
approvals to the instant “corrective action” ordered by the
Township’s Enforcement Officer. However, that action
unfairly and without any legal basis calls for Zipporah to cor-
rect a nuisance maintained by a third party, the School
District.

The evidence showed that Zipporah took all the correc-
tive action possible on its own land. The evidence also
showed that the Township, through its Enforcement Officer
and ratified by the Board, has refused to cite the landowner

who has permitted the Pipe to remain on its land. The
Township and the Board have favored the very party the
undisputed evidence would support condemning and have
unlawfully charged Zipporah with the violation apparently
committed by the School District.

The Township also argues that the silt and sediment that
has accumulated because of the Pipe “must first have passed
through [Zipporah’s] property from an upstream riparian
owner” and that “it is likely [despite the lack of any evi-
dence] that some, if not all, of the silt deposited on the
[School District’s] property is silt from [Zipporah’s proper-
ty].” Ignoring for argument’s sake, the complete lack of evi-
dence supportive of this conjecture, we must point out that
the Township has also complained that Zipporah’s silt
remains in the Pond. Quantum physics may allow sub-atom-
ic particles to be in two places at once, but particles of silt
seem a little large for such antics.

Regarding the removal of trees and brush from the deten-
tion basin, the undisputed evidence was that until the Pipe is
removed and the stream bed restored, all on the land belong-
ing to the School District, Zipporah’s pond will not be able to
drain and Zipporah will not be able to finish clearing the
detention basin area.

In summary, the Board did direct appropriate corrective
action, but it has directed the wrong entity to perform it.
Under the law, Zipporah has no duty to correct the nuisance
maintained by the School District. In addition, the law does
not require a useless act. Is Zipporah to hire men in hip boots
or, possibly, scuba divers to remove brush and debris from
the detention basin when that will change nothing? The Pipe
must be removed first, then the stream bed dredged and
restored to its natural location second, then and only then
could a failure by Zipporah to restore the detention basin be
violative of the ordinance at issue.

The appeal must be sustained. See Order filed herewith.

BY THE COURT:
/s/Friedman, J.

Dated: September 10, 2007

ORDER OF COURT
AND NOW, to-wit, this 10th day of September 2007, the

Statutory Appeal of Sheila Zipporah, L.P., t/d/b/a The Polo
Club Apartments, is hereby SUSTAINED for the reasons set
forth in the accompanying Memorandum in Support of
Order. The Order of the Board finding Appellant in violation
of Chapter 180 of the Moon Township Code of Stormwater
Management, as amended, is vacated, and any penalties
imposed are hereby voided and rescinded.

The case at GD 06-28909 will proceed in the ordinary
course.

BY THE COURT:
/s/Friedman, J.
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Ross E. Andrews v.
Scott Petrichevich

Court: Common Pleas
Case Number: GD 05-002042
Jury Verdict: For Plaintiff in the amount of $1,000.00
Date of Verdict: 5/1/07
Judge: O’Brien
Pltf ’s Atty: Richard C. Levine
Def’s Atty: Charles A. Buechel
Type of Case: Motor Vehicle Accident
Experts: Plaintiff(s): Jon B. Tucker, M.D.

Remarks: Plaintiff suffered injuries including a torn rotator
cuff, fractured finger and ankle pain when he veered his
motor cycle off the road and struck a utility pole. Plaintiff
alleged the crash occurred when Defendant suddenly pulled
out of the intersection into his path. The jury awarded
Plaintiff $1,000.00 in non-economic damages.

Carmella A. Dearmon, Administratrix of the Estate of
Ramona C. Williams, Deceased, and as Representative of

the Survivors of Ramona C. Williams, Deceased v.
Health & Living Centers, Inc., a Pennsylvania corporation

t/d/b/a Collins Health Care Center; and UPMC
Presbyterian Shadyside, a Pennsylvania corporation

Court: Common Pleas
Case Number: GD 05-009727
Jury Verdict: For Defendants
Date of Verdict: 5/23/07
Judge: Friedman
Pltf ’s Atty: Harry S. Cohen, David J. Lozier
Def’s Atty: Francis Garger, Lauren R. Ames, Jeffrey

L. Pollock
Type of Case: Medical Malpractice
Experts: Plaintiff(s): Arnold Melman, M.D. (Bronx,

NY)(urologist); Lana Couzzens-Heywood,
R.N., MS, BSN
Defendant(s): Nichole Mangola, R.N.;
Angelo Constantino, M.D.; Irina Chibisov,
M.D.; Victor Okwiya, M.D.; Lawrence
Nicols, M.D.

Remarks: This wrongful death and survival action arises
from the care Decedent, a quadriplegic, received from
Defendant Collins and UPMC. Decedent’s foley catheter was
improperly plugged with a plastic cap. When inserted into a
drainage bag, the cap could not readily be seen. While in a
drainage bag the cap obviously stopped urine from draining
into the bag. The lack of urine flow suggested to Defendants’
agents dehydration rather than an equipment problem. This
prompted them to push IV fluids. When Decedent’s condi-
tion declined, Defendant Collins transferred her to
Defendant UPMC and after several days she died. Plaintiff
alleged the increased fluid intake together with the inability
of the bladder to drain due to the capped catheter tube
caused Ms. Williams to suffer severe pain, organ failure and
death. Plaintiff alleged the capping of the catheter was a
gross deviation from the standard of care as was the delay in
diagnosis and treatment of the obstruction. Defendant
UPMC contended the care provided to Decedent upon her

arrival at UPMC Shadyside was consistent with the standard
of care. UPMC also contended that Decedent suffered from
a number of conditions which harmed her prognosis for sur-
vival beyond a few years. The jury found Defendant Collins
negligent but did not find its negligence to have been a fac-
tual cause of the harm alleged.

Anne Cohen and Howard Cohen, her husband v.
Presbyterian-University Hospital t/d/b/a
University of Pittsburgh Medical Center

Court: Common Pleas
Case Number: GD 04-004500
Jury Verdict: For Defendant
Date of Verdict: 5/3/07
Judge: Lutty
Pltf ’s Atty: William S. Schweers, Jr.
Def’s Atty: John C. Conti, Marcelle M. Theis
Type of Case: Medical Malpractice
Experts: Plaintiff(s): Don L. Fisher, M.D.; Richard

P. Friedlander, M.D., FACC (New York, NY)
Defendant(s): Jerome E. Granato, M.D.;
Stuart Lowson, M.D. (Charlottesville, VA);
Edward Feldmann, M.D. (Providence, RI)

Remarks: Plaintiff presented to Defendant’s facility with
difficulty breathing and peripheral edema. Defendant’s
physicians diagnosed pneumonia with dehydration and
administered large quantities of fluids. Plaintiff thereafter
developed pulmonary edema requiring intubation and a pro-
longed hospital stay. Plaintiff ’s damages include severe car-
diac disability and intellectual impairment believed to be
permanent in nature. Plaintiff alleged Defendant’s physi-
cians acted negligently by failing to consider congestive
heart failure as a differential diagnosis. Defendant contend-
ed that the diagnosis and treatment provided to Plaintiff was
appropriate under the circumstances and considering
Plaintiff ’s symptoms, age and past medical history. The jury
found for Defendant.

Amy E. Grainger v.
UPMC St. Margaret, a Pennsylvania Corporation

Court: Common Pleas
Case Number: GD 04-0025328
Jury Verdict: For Plaintiff in the amount of $246,975.93
Date of Verdict: 5/25/07
Judge: Folino
Pltf ’s Atty: Timothy D. Appelbe
Def’s Atty: Brad R. Korinski
Type of Case: Premises Liability
Experts: Plaintiff(s): Michael P. Casey, M.D.;

Michael J. Govi, M.D.; Paul Seiferth, M.D.
(Erie, PA); Edward D. Reidy, M.D.; Donal
F. Kirwan, SPHR
Defendant(s): Gary Goldberg, M.D.

Remarks: Plaintiff sustained a femur fracture on
Defendant’s premises when she was ejected from her wheel-

J U R Y  V E R D I C T S
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chair as her mother guided her from the parking lot to the
hospital by way of a ramp. Plaintiff alleged that where the
ramp met the street, the uneven pavement caused a haz-
ardous condition and a violation of both industry and govern-
ment standards. The femur fracture required open reduc-
tion, internal fixation surgery and resulted in loss of
mobility, chronic pain and scarring. Defendant contended
that Plaintiff had been to the facility on numerous occasions
and always traveled the same route from the parking lot to
the facility. In addition, Defendant maintained that the eleva-
tion was very slight and that it had no notice of the condition.
The jury found in favor of Plaintiff and awarded her
$246,975.93.

Patricia L. Greenhow and
William R. Greenhow, her husband v.

Giant Eagle, Inc., t/a Giant Eagle Markets Company

Court: Common Pleas
Case Number: GD 03-017999
Jury Verdict: For Defendant
Date of Verdict: 5/1/07
Judge: Horgos
Pltf ’s Atty: Michael J. Seymour
Def’s Atty: James F. Rosenberg
Type of Case: Premises Liability
Experts: Plaintiff(s): Richard T. Hughes, P.E.;

Edward Poon, M.D.; Marshall L. Balk,
M.D.; Richard D. Maxwell, D.D.S.
Defendant(s): Peter L. Procopio, R.A.

Remarks: Plaintiff Patricia Greenhow tripped and fell over
an unmarked concrete parking curb in the parking lot at the
Waterfront Giant Eagle. Plaintiffs alleged Mrs. Greenhow
sustained serious injuries in the fall including fracture of
the right ulna requiring ORIF surgery and reflex sympa-
thetic dystrophy. Plaintiffs claimed Defendant’s failure to
mark the curb violated industry standards and created the
hazard that caused her injuries. Her injuries resulted in
nearly one hundred thousand dollars of medical and dental
care.  Defendant contended Plaintiff ’s injuries resulted
from her own carelessness. The jury found Defendant was
not negligent.

Marybeth Ramaglia, personal representative of
the Estate of Michael Orosz, Deceased v.

Family Practice Medical Associates South, Inc.
and Louis Komer, M.D.

Court: Common Pleas
Case Number: GD 05-024951
Jury Verdict: For Defendants
Date of Verdict: 5/16/07
Judge: Scanlon
Pltf ’s Atty: Victor H. Pribanic
Def’s Atty: George P. Kachulis
Type of Case: Medical Malpractice
Experts: Plaintiff(s): William F. Miser, M.D., M.A.

(Powell, OH); William Houston Reed,
Ph.D., CRE (Forensic Vocational &
Economic Expert)
Defendant(s): Martin I. Seltman, M.D.

Remarks: Mr. Orosz presented to Defendant doctor with
depression, anxiety and chronic pain and reported taking

medications including antidepressants, anti-anxiety medica-
tions and medication commonly used to treat bi-polar and
schizophrenia. Defendant diagnosed alcoholism with deliri-
um tremens and narcotic abuse with withdrawal. He then
prescribed a one month supply of sustained release mor-
phine for pain and ativan for out-patient alcohol detox. Mr.
Orosz died four days later of acute morphine toxicity. In this
wrongful death and survival action, Plaintiff alleged
Defendant doctor was negligent in failing to warn decedent
of the potential for toxicity and overdose with sustained
release medications. Plaintiff also alleged Defendant knew
or should have known decedent was not a candidate for out-
patient detox. Defendant contended Mr. Orosz rejected the
option of in-patient detox. Defendant maintained the treat-
ment provided was appropriate and fell within the standard
of care of a family physician. The jury found Defendants’
conduct did not fall below the standard of care.

David Pail and Dan Pail v.
Allstate Insurance Company and Michael J. Profeta

Court: Common Pleas
Case Number: GD 05-002692
Jury Verdict: In favor of Plaintiff David Pail in the

amount of $130,721.33
Date of Verdict: 5/10/07
Judge: Horgos
Pltf ’s Atty: Gary M. Davis
Def’s Atty: Anthony J. Williott
Type of Case: Contract

Remarks: Plaintiff David Pail purchased a property in
Pittsburgh which he insured with Defendant insurance com-
pany through its agent Defendant Profeta. Plaintiff was not
provided with a copy of the insurance application completed
by Profeta. When fire damaged the home and contents,
Defendant insurance company maintained that the fire loss
was not covered by the policy because Plaintiff David Pail
did not reside there. The property was occupied by Plaintiff
Dan Pail and his family. Defendant contended that had it
known Plaintiff David Pail did not intend to reside there, it
would have issued a different policy. The jury found
Defendant Profeta was negligent and awarded Plaintiff
David Pail $130,721.33.

Linda Sorce v.
Rahim Sotoodehfar, M.D.

Court: Common Pleas
Case Number: GD 04-017478
Jury Verdict: For Defendant
Date of Verdict: 6/1/07
Judge: Folino
Pltf ’s Atty: James B. Cole
Def’s Atty: Bernard R. Rizza
Type of Case: Medical Malpractice
Experts: Plaintiff(s): Kiran Mehta, M.D.; Robert J.

Gluckman, M.D.; Maxwell M. Chait, M.D.
(Scarsdale, NY); Arthur I. Goldberg, M.D.
(NY, NY); Ved Kaushik, M.D.
(Philadelphia, PA)
Defendant(s): Michael McCafferty, M.D.
(Louisville, KY); Charles H. Srodes, M.D.;
Michael Ennis, M.D.
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Remarks: Plaintiff alleged Defendant failed to examine
Plaintiff and detect perianal cancer in a timely manner,
causing her cancer to progress, resulting in a number of side
effects and harmed her prognosis for recovery. Defendant
contended that he acted reasonably at all times. Defendant
alleged he treated Plaintiff ’s initial complaints conservative-
ly and he did not deviate from the standard of care.
Defendant further contended that the cancer was successful-
ly treated by colorectal surgeon and Plaintiff responded well
to chemotherapy and radiation. The jury found for
Defendant.

Donalyn Spisak and Martin Spisak, her husband v.
Troy Kline

Court: Common Pleas
Case Number: GD 03-008952
Jury Verdict: In favor of Plaintiffs, in amount of

$5,000.00
Date of Verdict: 5/21/07
Judge: Scanlon
Pltf ’s Atty: Donald R. Rigone
Def’s Atty: Daniel L. Rivetti,  Mark A. Martini
Type of Case: Motor Vehicle
Experts: Plaintiff(s): Samuel J. Stepanow, M.D.;

Robert G. Kaniecki, M.D.; Donal F.
Kirwan, SPHR (econ.)
Defendant(s): Richard B. Kasdan, M.D.;
James Kenkel, Ph.D.

Remarks: Plaintiff Donalyn Spisak was rear-ended while
stopped at a red light. Defendant admitted he was negligent
in causing the collision. Plaintiff alleged the collision caused
various injuries including neck and back injuries and aggra-
vation of migraine headaches. She further alleged she suf-
fered a significant loss of income into the future because she
failed in her business as a recruiter. Defendant contended
Plaintiff ’s alleged income loss was not supported by the evi-
dence. The jury found in favor of Plaintiffs and awarded
$5,000.00.

Christine Toth v.
Diane Lee Cummins

Court: Common Pleas
Case Number: GD 06-014246
Jury Verdict: For Plaintiff in the amount of $10,300.00
Date of Verdict: 5/14/07
Judge: Lutty
Pltf ’s Atty: James E. DePasquale
Def’s Atty: Patrick M. Connelly
Type of Case: Motor Vehicle
Experts: Plaintiff(s): Greg Simunick, D.C.; Guatam

Patel, M.D.; Louis Olegario, M.D.
Defendant(s): Michael Seel, M.D.

Remarks: Plaintiff was rear-ended by Defendant twice while
Plaintiff was stopped at a red light. Defendant fled the scene
on foot and later plead guilty to driving under the influence.
Plaintiff alleged the impacts caused her to sustain injuries
including lumbar radiculopathy and lumbar facet arthropa-
thy. Plaintiff sought damages for lost wages of $300.00, non-
economic damages and punitive damages. The jury awarded
Plaintiff compensatory damages of $10,300.00 and zero for
punitives.

Frank J. Wislick and Karen Wislick, his wife v.
Karen Roche, M.D. and

Plastic Surgery of Pittsburgh, LTD

Court: Common Pleas
Case Number: GD 05-009790
Jury Verdict: For Defendants
Date of Verdict: 5/24/07
Judge: Hertzberg
Pltf ’s Atty: Irving M. Portnoy, Melissa B. Catello
Def’s Atty: David B. White
Type of Case: Medical Malpractice
Experts: Plaintiff(s): Kenneth D. Corwin, M.D. (St.

Louis, MO)
Defendant(s): William M. Swartz, M.D.

Remarks: Plaintiff Frank J. Wislick consulted Defendant
regarding a small pimple on the tip of his nose. Defendant
doctor by visual examination only diagnosed basal cell car-
cinoma and recommended surgical excision of the growth
and flap reconstruction of the nose. After the excision, test-
ing determined the condition was seborrheic keratosis
and/or solar elastosis and not basal cell carcinoma.
Plaintiff alleged Defendant doctor deviated from the stan-
dard of care by not performing a shaved biopsy before sub-
jecting Plaintiff to wide excision and flap repair, which
caused permanent nasal deformity. Defendant contended
her treatment recommendation was reasonable and that
taking a biopsy rather than excising the growth would have
resulted in similar deformity. The jury found for
Defendant.

Charles F. Wolfe v.
Advantage Health Harmarville Rehab Corp.,

t/d/b/a HealthSouth Harmarville
Rehabilitation Hospital

Court: Common Pleas
Case Number: GD 05-003550
Jury Verdict: For Defendant
Date of Verdict: 5/25/07
Judge: Lutty
Pltf ’s Atty: Mark E. Milsop
Def’s Atty: John G. Wall
Type of Case: Medical Malpractice
Experts: Plaintiff(s): Mark R. Foster, Ph.D., M.D.;

Leonard Elbaum, EdD, PT; Gerald Pifer,
M.D.; Jerome Bonier, M.D.
Defendant(s): Michael F. Stretanski, D.O.
(Mansfield, OH); Regis H. Turocy, PT

Remarks: Plaintiff went to Defendant’s facility for rehabili-
tation after bilateral knee replacement surgeries. During a
physical therapy session there, Plaintiff fell, hyperflexing
his knees and falling to the ground. Thereafter Plaintiff
underwent a number of treatments including surgeries, and
because of the extent of damage and injury, including infec-
tion, Plaintiff ultimately underwent bilateral above knee
amputations. Plaintiff alleged that the injuries and damages
he suffered were caused by the physical therapist’s failure to
provide adequate support during the session. Defendant con-
tended its therapist did provide contact support and that
Plaintiff progressed well during rehab and required a mini-
mal amount of assistance with ambulation before he fell.
Defendant alleged its therapist intervened as Plaintiff was
falling and averted more severe injuries. The jury found in
favor of Defendant.


